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CINCINNATI,  R,  4  FT.  W.  R.  CO.  t.  CI/EVB- 

LAND,  0.,  C.  &  ST.  L.  B.  CO. 

(No.  23229.) 

{Supreme  Court  of  Indiana.     April  18,  1919.) 

1.  Deeds  «=>11S-Right  of  Wat— Pailtjbe 
TO  Fix  Width— Actios— Evidence— Pioat 
or  Adjoinino  Tbact. 

In  a  controversy  over  the  width  of  a  right 
of  way  in  a  particular  tract  where  the  same 
deed  conveyed  from  grantor  to  the  railroad  a 
right  of  way  through  this  and  an  adjoining  tract 
without  fixing  its  width,  a  plat  to  the  adjoining 
tract  filed  by  grantor  showing  the  vridth  of  right 
of  way  therein  is  admissible  in  evidence. 

2.  Railroads  «=>69  —  Quitclaim  Deed  to 
Right  or  Way— Fee-Simple  Title. 

Where  grantor  owning  unplatted  land  quit- 
claimed a  railroad  right  of  way  across  the  same 
to  a  company  authorized  by  Loc.  Laws  1848,  c 
©4,  f!  18,  21,  to  receive  land  for  such  purpose 
in  fee  simple,  a  fee-simple  title  vested  in  the 
company,  particularly  where  it  held  the  land  for 
more  than  40  years. 

S.  Dedication    «=»48— Piiblio    Stbebts    ob 
Roads— ErraoT  ab  to  I<aitd  Pbetiouslt 
Sold  by  Csantox. 
Where  grantor  by  a  deed  vested  a  raUroad 
company  with  a  fee-simple  title  to  the  right  of 
way  through  certain  lands  which  he  subsequent- 
ly platted,  dedicating  to  the  public  certain  streets 
or  highways,  such  dedication  could  not  burden 
the  railroad  company's  land  with  a  street  or 
highway. 

4.  muhicipal  cobpobations  <s=s>648— streets 

—Establishment  by  Public  Useb^Rail- 

BOAD  Right  or  Way. 

The  fact  that  the  public  as  well  as  persons 

having  business  with  a  railroad  company  drove 

over  a  part  of  a  right  of  way  owned  in  fee  by 

such  company  which  was  used  for  the  purpose 

of  loading  and  unloading  cars  does  not  show  a 

use  that  is  either  exclusive  or  adverse  so  as  to 

establish  a  street  by  public  user. 

Appeal  from  (Dlrcult  Court,  Delaware 
County,    Frank  Ellis,  Judge. 

Suit  by  the  Cincinnati,  Richmond  &  Ft. 
Wayne  Railroad  Company  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 


road Company.  Judgment  for  defendant, 
new  trial  denied,  and  plaintiff  appeals. 
Judgment  affirmed. 

Roscoe  D.  Wheat  and  Frank  B.  Jaqua, 
both  of  Portland,  and  Orr  &  Clark,  of  Mun- 
de,  for  appellant. 

Frank  L.  Littleton,  of  Indianapolis,  Charles 
P.  Stewart,  of  Cincinnati,  Ohio,  and  Macy, 
Nldiols  k  Bales,  of  Winchester,  for  appellee. 

IfYERS,  J.  This  was  a  suit  by  appellant 
against  appellee,  whereby  the  former  sought 
to  enjoin  the  latter  from  further  entering 
upon  its  land  and  doing  the  things  necessary 
for  the  permanent  laying  of  a  railroad  switdi 
track  thereon;  for  a  mandate  requiring  ap- 
pellee to  remove  that  part  of  the  track  In 
course  of  construction  and  to  require  it.  to 
restore  the  premises  to  its  former  condition. 

The  complaint  was  in  one  paragraph.  The 
cause  was  tried  by  the  court,  special  findings 
of  fact  made,  and  conclusion  of  law  stated 
thereon;  judgment  In  favor  of  appellee. 
The  appellant's  motion  for  a  new  trial  was 
overruled,  and  this  ruling  is  the  only  error 
assigned.  The  specifications  relied  on,  in 
support  of  this  motion  are :  (1)  The  decision 
of  the  court  is  not  sustained  by  sufficient 
evidence ;  (2)  the  decision  of  the  court  is  con- 
trary to  law;  (3)  the  court  erred  in  admit- 
ting in  evidence,  over  objections  by  appellant, 
the  plat  of  an  extension  of  Mumma's  addition 
to  the  city  of  Winchester,  Ind. ;  and  (4)  error 
of  the  court  in  refusing  to  strike  out  this 
plat 

The  questions  here  for  decision  make  it  un- 
necessary for  us  to  set  out  the  substance  of 
the  complaint  as  the  special  findings  furnish 
the  basis  for  the  controlling  features  in  this 
case.  Briefly  stated,  these  findings  show  that 
on  May  2S,  1851,  John  Mumma  was  the  own- 
er of  certain  real  estate  adjoining  the  town 
of  Winchester  as  originally  laid  out  &nd  on 
that  day  conveyed  by  deed  to  the  Indian- 
apolis &  Bellefountaine  Railroad  Company 
the  right  of  way  for  a  railroad  east  and 
west  over  the  same.  On  June  0,  1851,  Mum- 
ma platted  a  certain  portion  of  this  real 
estate  as  an  addition  to  the  town  of  Win- 
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Chester.  The  pround  thus  platted  abutted 
both  sides  of  the  right  of  way  bo  deeded  to 
the  railroad  company.  On  this  plat  the 
blocks,  lots,  and  streets  are  shown.  The 
width  and  names  of  the  streets  are  given,  and 
the  size  of  the  lots  are  designated  In  figures. 
Block  3  la  described  as  being  169  feet  east 
and  west  and  80  feet  north  and  south,  and 
is  tn  possession  of  appellant  as  owner 
through  successlTe  conveyances  from  Mum- 
ma.  This  block  abuts  Meridian  street  on  the 
east,  Pearl  street  on  the  south,  an  alley  on 
the  west,  and  so-called  "Railroad  avenue"  on 
the  north.  As  shown  on  the  plat.  Meridian 
street  is  82  feet  wide.  Pearl  street  is  66  feet 
wide,  the  alley  12  feet  wide,  and  Railroad 
avenue  110  feet  wide,  and  embraces  the  tract 
of  the  Indianapolis  &  Bellefountaine  Bail- 
road.  On  this  plat  block  3,  and  others  east 
and  west  of  it,  are  designated  as  "Commer- 
cial Row."  On  October  18,  1853,  Mumma 
made  an  additional  plat  which  Inclnded  real 
estate  belonging  to  him  adjoining  both  sides 
of  the  right  of  way  of  the  Indianapolis  & 
Bellefountaine  Railroad  Company,  and  im- 
mediately to  the  east  and  adjoining  the  real 
estate  which  he  had  platted  on  Ju^ie  9,  1851. 
This  plat  was  filed  and  recorded  and  is 
known  as  "Mumma's  Extension." 

The  right  of  way  of  the  Indianapolis  & 
Bellefountaine  Railroad  Company  extends 
from  the  west  to  the  east  across  the  said  ex- 
tension, and  Is  continuous  with  that  portion 
of  the  right  of  way  of  the  said  railroad  which 
crosses  the  plat  of  1851 ; .  and  the  south  line 
of  said  right  of  .way,  as  shown  on  the  plat 
of  1853,  Is  a  continuous  line  with  the  south 
line  of  the  right  of  way  as  it  arrears  on  the 
plat  of  1851.  That  the  said  right  of  way  as 
it  appears  on  the  plat  known  as  Mumma's 
Extension  is  80  feet  in  width.  In  the  years 
1851-52,  Mumma's  grantee  of  said  right  of 
way  entered  upon  the  same  and  constructed 
thereon  a  main  track,  and  to  the  south  there- 
of a  side  track.  That  these  tracks  were  con- 
structed over  the  south  80  feet  of  Railroad 
avenue.  That  thereafter  appellee  became 
the  successor  and  owner  of  all  the  rights, 
pro];>erty,  and  privileges  of  the  Indianapolis 
&  Bellefoimtaine  Railroad  Company,  situate 
and  shown  on  said  plat  as  Railroad  avenue 
and  immediately  north  of  block  3.  That, 
since  the  construction  of  said  main  track  and 
side  track,  appellee  and  its  predecessor  have 
been  continuously  in  possession  of  the  80  feet 
of  ground  north  of  the  south  line  of  Railroad 
avenue  and  abutting  block  3,  and  during  all 
of  that  time  they  have  continuously  occupied 
and  used  the  same.  That  for  more  than  30 
years  appellee  has  used  the  space  between 
its  tracks  and  block  8  for  a  coalbouse,  tool- 
shed,  and  as  a  place  for  the  storage  of  ma- 
terials for  use  in  the  repaijr  and  construction 
of  its  railroad,  as  also  by  Its  customers  and 
shippers  for  the  purpose  of  loading  and  un- 
loading cars.  That  In  the  year  1885  appel- 
lee constructed  on  the  passageway  between 


its  side  tra(&  and  block  3,  and  near  the  north- 
west comer  of  block  3,  a  telegraph  and  inter- 
locking tower  which  obstructed  and  closed 
this  way  for  the  use  by  teams.  That  no  part 
of  the  south  80  feet  of  Railroad  avenue 
throughout  its  entire  length  was  ever  in  any 
manner  improved  by  the  public,  or  by  the 
town  or  city  officials  of  Winchester.  That 
the  rails  of '  the  tracks  so  constructed  as 
aforesaid  within  Railroad  avenue  projected 
above  the  grade  on  which  they  were  laid, 
rendering  it  unsafe  and  inconvenient  to 
drive  over  with  teams.  That  in  the  year 
1006  the  dty  of  Winchester  improved  the 
north  30  feet  of  Railroad  avenue  from  the 
east  side  of  Meridian  street  to  the  west  side 
of  Main  street,  with  a  brick  pavement  for 
which  appellee's  right  of  way  waa  assessed 
benefits  wiilch  it  paid.  Main  street  is  the 
first  street  east  of  Meridian  and  intersects 
Railroad  avenue.  That  for  more  than  40 
years  prior  to  the  bringing  of  this  suit  ap- 
pellee maintained  upon  the  south  side  of 
Railroad  avenue  and  to  the  east  of  Meridian 
street  a  third  track  known  as  the  "Commer- 
cial" or  "Stub"  track,  which  extended  from 
the  east  end  ot  Railroad  avenue  to  the  east 
side  of  Meridian  street  and  was  continuous- 
ly used  by  appellee  as  a  loading  and  unload- 
ing track,  especially  for  the  purpose  of 
loading  and  unloading  from  and  Into  the 
buildings  located  on  the  south  side  of,  and 
abutting  upon,  said  Railroad  avenue,  which 
buildings  were  owned  and  used  by  divers  per- 
sons and  corporatlona  That  some  of  these 
buildings  were  owned  by  appellant  and  occu- 
pied by  its  tenants.  That  this  use  of  the 
third  track  was  without  objection  on  the  part 
of  appellant.  That  In  May,  1014,  appellee  ex- 
tended said  third  track  to  the  west  across 
Meridian  street  and  south  of  the  side  track 
to  a  point  near  the  telegraph  and  interlock- 
ing toweis  and  over  the  ground  theretofore 
ccmtinuously  used  by  It  and  its  customers. 
That  appellee  and  its  predecessor  since  May 
26,  1861,  has  been  in  open,  notorious,  exclu- 
sive, uninterrupted,  and  adverse  possession 
under  color  of  title  of  the  south  80  feet  of 
Railroad  avraue  as  laid  out  on  the  plat,  and 
esi)eclally  that  part  located  to  the  west  of 
Meridian  street  north  of  block  3,  which  is  the 
real  estate  in  controversy.  That  appellee 
at  the  time  of  bringing  this  suit  was  not,  nor 
since  that  time  has  It,  engaged  In  digging  up 
the  soil  or  engaged  In  laying  a  switch  track, 
nor  has  it  laid  any  switch  track  upon  block 
3,  the  pTop&ctj  of  appellant  Upon  these 
findings  the  court  concluded  that  the  law  was 
with  appellee;  that  the  temporary  restrain- 
ing order  should  be  dissolved. 

We  will  consider. the  questions  presented  la 
their  reverse  order,  and,  in  doing  so,  our  at- 
tention will  first  be  directed  to  the  ruling 
of  the  court  in  admitting  in  evidence  a  certi- 
fied copy  of  the  plat  of  John  Mamma's  ex- 
tension to  Mumma's  addition  to  Wlndlester. 

[1]  It  appears  that  the  plat  In  questiCHi 
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wu  acknovirieclged  and  filed  for  lecorA  by 
Mumma  in  the  recorder's  office  of  Randolpli 
4»unty  on  October  18,  1853,  as  an  Atenslon, 
to  the  east,  of  his  former  addition.  It  shows 
a  strip  of  land  80  feet  wide  running  east  and 
west  across  the  land  so  platted  on  which  ap- 
pears the  name  "Indianapolis  &  Belief oun- 
talne  Railroad  Company."  The  south  line  of 
this  strip,  if  extended  west,  would  be  the 
south  line  ot  Railroad  avenne  In  the  original 
plat,  and  the  north  line.  If  extended  west, 
would  be  30  feet  south  of  the  north  line  of 
Ballroad  avenue.  Nothing  is  said  In  the  deed 
from  Mumma  to  the  Indianapolis  &  Belle- 
fountalne  Railroad  Company  as  to  the  width 
of  the  right  of  way  ao  conveyed.  In  a  case, 
like  tills,  where  the  width  of  a  right  of  way 
may  be  of  some  Importance  or  Is  questioned, 
and  the  instrument  or  deed  thereto  does  not 
flx  the  width,  the  contemporaneous  declara- 
tions and  acts  of  the  parties  with  reference 
to  the  same,  as  Also  subsequent  acts  if  per- 
formed before  a  controversy  arises,  are  ad- 
missible to  fix  such  width.  Indianapolis  & 
▼.  R.  Co.  V.  Lewis,  110  Ind.  218,  21  N.  E.  660 ; 
Indianapolis,  etc.,  R.  Co.  v.  Reynolds,  116 
Ind.  356, 10  N.  E.  141 ;  2  Elliott  on  Contracts. 
f  1538.  Such  declaratimis  or  acts  are  admit- 
ted upon  the  theory  that  they  tend  to  show 
bow  the  parties  understood  the  c<atract  and 
may  furnish  a  practical  construction  of  it. 
BlUott  on  Contracts,  f  1638. 

While  the  plat  in  question  did  not  include 
the  particular  strip  of  land  in  controversy, 
yet  the  same  deed  gave  the  right  of  way 
over  the  land  covered  by  both  plats. 

Under  the  circumstances  shown  by  this 
record,  the  making  and  recording  of  the  last 
plat  by  Momma,  fixing  the  location  and 
width  of  the  "right  of  way,"  must  be  regard- 
ed as  indicating  to  his  grantee  the  width  of 
the  strip  thus  conveyed,  not  <mly  over  tha^ 
particular  tract,  but  over  the  land  adjoining 
It  on  the  weet  The  plat  was  properly  admit- 
ted. Bodgers  v.  Pittsburgh,  etc.,  R.  Co.,  255 
Pa.  462,  100  Ati.  271 ;  Fraley  v.  EYaley,  150 
N.  0.  601,  606,  64  N.  E.  381;  Powers  v. 
World's  Pair,  10  Ariz.  5,  86  Pac.  16. 

As  we  see  this  case,  the  controlling  ques- 
tion is  whether  or  not  block  3  owned  by  ap- 
pellant abuts  on  the  south  the  right  of  way 
of  appellee,  or  a  public  street  known  as 
Railroad  avenue;  If  Railroad  avenue  for  its 
entire  width  of  110  feet  is  a  public  street, 
and  appellant  is  the  owner  of  the  servient 
estate  to  the  center  thereof,  as  it  claims,  then 
the  Judgment  from  which  it  appeals  must  be 
reversed ;  but,  if  am)ellee  is  the  owner  in  fee 
simple  of  the  south  80  feet  and  abutting 
block  3  as  dalmed  by  it,  ttien  the  Judgment 
must  be  affirmed. 

The  spedai  findings  of  the  trial  court  sup- 
port the  contention  of  appellee;  but  appe- 
lant insists  that  the  evidence  does  not  sup- 
IHVt  the  findings,  and  that  the  dedsicm  of 
the  trial  court  is  contrary  to  law.    Appellant 


first  makes  the  point  that  appellee  by  its 
proposed  use  of  the  street  is  taking  appel- 
lant's property  without  due  process  of  law 
in  violation  of  thj»  Plfth  and  Pourteenth 
Amendments  to  the  federal  Constitution,  and, 
second,  that  the  proposed  use  wUl  destroy 
one  of  its  means  of  Ingress  and  egress  to  its 
proi>erty  without  just  compensation  first  as- 
sessed and  tendered,  in  violation  of  section 
21,  art  1.  of  the  Constitution  of  Indiana. 

Our  contusion  on  other  questions  here 
presented  renders  a  discussion  of  these  con- 
stltutlonal   provisicHis    unnecessary. 

It  is  conceded  that  both  parties  to  this  ap- 
peal derived  title  to  their  respective  parcds 
of  land  from  a  common  source.  John  Mum- 
ma being  the  original  owner  of  all  this  land, 
on  May  26,  1851,  by  quitclaim  deed  released 
to  appellee's  predecessor  "the  right  of  way" 
for  a  railroad  over  the  northeast  quarter 
of  section  20,  township  20  north,  range  14, 
not  included  in  the  original  plat  of  the  town 
of  Winchester,  nor  a  four-acre  lot  owned  by 
one  Smith.  Shortly  thereafter,  Mumma's 
grantee,  the  Indianapolis  &  Bellefonntalne 
Railroad  Company,  constructed  a  railroad 
over  this  land,  and  along  the  line  on  whldi 
appellee's  tracks  are  no:«v  located. 

[2, 1]  The  Bellefountalne  Company  was  in- 
corporated under  an  act  of  the  General  As- 
sembly of  this  state  approved  Pebruary  17, 
1848.  Local  Laws  1848,  p.  176.  Section  16 
of  this  act  authorizes  the  construction  of  the 
railroad;  section  18  authorizes  it  to  receive 
from  persons  land  necessary  for  die  con- 
struction or  location  of  its  road ;  and  sectioa 
21  provided  that— 

"When  said  company  shall  have  procured  the 
right  of  way  as  hereinbefore  provided,  they  shall 
be  seized  In  fee  simple  of  Uie  right  to  said  land, 
and  shall  have  the  sole  use  and  occupation  of 
the  same." 

The  trial  oonrt  found,  and  the  evidence 
supports  the  finding,  that  while  Mumma  own- 
ed the  unplatted  land  he  quitclaimed  a  rail- 
road right  of  way  across  the  same  to  a  com- 
pany authorized  by  law  to  aoc^t  land  for 
that  purpose.  The  executed  deed  had  the 
effect  to  vest  the  fee-simple  title  in  the  com- 
pany. Laws  1848,  supra.  The  findings  sup- 
ported by  evidence  also  show  that  the  first 
plat  was  not  made  until  after  the  execution 
of  the  deed  from  Mumma  to  the  railroad 
company.  Under  this  state  of  facts,  it  is 
quite  clear  that  Mumma  was  not  the  owner 
of  all  the  land  covered  by  the  plat  at  the 
time  it  was  filed,  and  any  attempt  by  him 
to  dedicate  to  the  public  any  other  than  his 
own  was  without  authority  and  ineffective 
for  any  purpose.  Earll  v.  Chicago,  136  111. 
277,  26  N.  E.  870;  Hague  v.  West  Hoboken, 
23  N.  J.  Eq.  354;  Bruce  v.  Seaboard,  etc., 
Corp.,  62  Pla.  461,  467,  41  South.  883 ;  State 
ex  rel.  v.  Morgan's,  etc,  Co.,  Ill  La.  120, 
35  South.  482:  City  of  Detroit  v.  Detroit  & 
Milwaukee  R.  Co.,  28  Mich.  173;    McShane 
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▼.  Olty  of  Mob«rIy,  TO  Mo.  41;  Ward  r. 
Davis,  6  N.  X.  Super.  Ct  502. 

We  have  no  fault  to  find  with  appellant's 
contention  tbat  the  owner  of  a  tnlct  of  land 
1b  held  to  dedicate  such  portion  thereof  as 
Is  designated  for  public  use  on  a  recorded 
plat  with  reference  to  which  he  sells  lots. 
Miller  T.  City  of  Indianapolis,  123  Ind.  196, 
24  N.  SJ.  228.  Bnt  the  facts  before  us  make 
an  entirely  different  case,  for  here  It  appears 
from  the  evidence  that  the  findings  that  the 
north  SO  feet  only  of  Railroad  avenue  Mum- 
ma  was  authorised  to  dedicate  to  the  public, 
and  that  the  80  feet  opposite  and  abutting 
on  the  north  line  of  block  3  was  for  more 
than  40  years  in  the  undisturbed  possession 
of  appellee  and  Its  predecessor;  that  this 
same  80  feet  was  taken  possession  of  by  the 
Indianapolis  &  Bellefountalne  Railroad  Com- 
pany In  the  year  1S51,  and  It,  and  Its  suc- 
cessor, have  continuously  used  this  strip  of 
ground  from  that  time  until  the  present 
as  a  private  right  of  way. 

Under  the  evidence  in  this  cause  and  the 
provisions  of  the  act  of  February  17,  1848, 
It  seems  clear  that  the  rtiease  executed  by 
Mumma  to  appellee's  predecessor  must  be 
construed  as  giving  to  appellee  the  fee  simple 
title  to  the  south  80  feet  of  Railroad  avenue. 

[4]  The  further  contention  of  appelant 
that  a  highway  over  the  strip  of  ground  In 
question  has  been  established  by  public  user 
is  not  supported  by  the  findings  or  evidence. 
The  fact  that  the  public,  as  well  as  persons 
having  business  with  the  railroad  company, 
drove  over  that  part  of  the  right  of  way 
wlilch  was  used  for  the  purpose  of  loading 
and  unloading  cars,  does  not  show  a  use  that 
is  either  exclusive  or  adverse.  Baltimore, 
etc.,  B.  Co.  V.  City  of  Seymour,  164  Ind.  17, 
65  N.  E.  953,  and  authorities  cited;  Cannon 
r.  Cleveland,  eta,  B.  Co.,  157  Ind.  682,  62  N. 
B.  8. 

TTpon  a  careful  review  of  the  evidence,  we 
hold  that  It  supports  the  findings,  and  that 
the  findings  justify  the  conclusions  of  law. 

There  was  no  error  In  overruling  appel- 
lant's motion  for  a  new  trlaL 

The  judgment  Is  affirmed. 


(70  Ind.  App.  40) 

TOJION  TRAOnON  CO.   OF  INDIANA  ▼. 
SMITH.    (No.  9706.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

April  18,  1919.) 

1.  Cabbibbs  «s3866(4)— Cabbiaos  or  Passsn- 

OEBS— Ejectment  or  PASBENQKB--LtiABii.iTT 

or  Cabbies. 

Where  a  passenger  having  paid  fare  entitling 

him  to  transportation  is  reqnired  to  change  cars 

by  the  rules  and  regulations  of  the  carrier,  and 

through  mistake  or  neg-ligence  of  carrier's  agent 

is  given  a  defective  ticket  on  car  designated  by 

carrier,  and  is  ejected  by  the  conductor  of  sndi 

car,  the  carrier  is  liable. 


2.  Cabbibbs  «=>356(4)— Cabbiaoe  or  Passeh- 
gebs— Thbouoh  Tbawbpobtatiow— Chaicgb 
or  Cabs. 

Where  passenger  having  purdiased  through 
ti(^et  was  required  to  change  cars,  and  was 
ordered  by  conductor  to  take  passage  upon  cer- 
tain train,  stie  was  rightfully  upon  such  train 
and  entitled  to  passage  thereon,  though  the  eon* 
ductor  had  given  her  a  defective  ticket 

3.  Cabbiebs  $=>370  —  Cabbiaqk  of  Passen- 
oebs— Violation  or  Ruixs  bt  Pabsenoeb. 

In  absence  of  statutory  provision,  a  carrier 
may  make  reasonable  rules  and  regulations  re- 
specting the  time,  places,  and  the  drcumstances 
of  stopping  certain  trains,  and  it  is  the  duty 
of  a  person  taking  passage  via  snch  cars  and 
trains  to  inform  himself  as  to  snch  rules  and 
regulations,  and  if  he  makes  a  mistake  not  in- 
duced by  the  carrier,  he  has  no  recourse  against 
the  carrier  for  ejection. 

4.  Cabbiebs  ^=>248  —  Cabbiaob  or  Passei?- 
OKBs— Ddtt  or  Cabbikb— RUIXB. 

Carrier  must  provide  reasonable  means  by 
which  passengers  may  acquaint  themselves  with 
its  rules. 

5.  Cabbiebs  ^=>383  —  Cabbiaqe  or  Passxr- 
GEBS— Thbouoh  Tbanbpobtation— CHANac 
OF  Cabs— Refubai.  to  Aocjcpt  Ticket. 

In  passenger's  action  for  refusal  of  conduc- 
tor to  accept  ticket  giyen  by  conductor  of  an- 
other train  from  which  she  had  been  required  to 
change,  whether  she  iu  changing  trains  had 
taken  the  wrong  train  voluntarily  and  without 
fault  of  carrier,  in  violation  of  its  rules  and 
stop-over  privileges  of  ticket,  held  a  question  for 
the  jury. 

6.  Cabbiebs  iS=3382(4)— Ejecttoi;  or  Passeit- 
qeb—Dajiaoes— Mental  Distbebs. 

In  passenger's  action  against  carrier  for 
refusal  to  accept  ticket  and  threatening  to  eject 
plaintiff  unless  sh'e  paid  a  cash  fare,  humiliation 
and  mental  distress  are  properly  considered  in 
determining  the  amount  of  compensatory  dam- 
ages to  which  the  passenger  is  entitled,  regard- 
less of  physical  injury. 

7.  Cabbiebs  <8=>3S1(4>— Oabbiaos  of  Pabben- 
OEBS— Conouctob'b  Refusal  to  Accepi 
Ticket— Acnow  roB  DAicAaBS— SumcisiT- 
OT  or  Evidence. 

In  passenger's  action  for  conductor's  refusal 
to  accept  ticket  given  her  by  conductor  of  an- 
other train  from  which  she  had  been  required  to 
change,  evidence  held  to  warrant  finding  that 
passenger's  changing  to  snch  train  in  violation 
of  stop-over  provision  of  ticket.  Instead  of  tak- 
ing another  train,  was  due  to  negligence  of  car- 
rier. 

8.  Appeal  and  Bbbob  «=»754(2)— Bkiet— 
Waives  of  Dkfeot— Inbtbuctions. 

The  giving  of  an  instruction  on  the  measure 
of  damages  failing  to  limit  jury's  consideration 
to  the  evidence  applicable  to  the  injuries  re- 
ceived was  waived  by  appellant's  failure  to  pre- 
sent question  of  excessive  damages  in  its  brief. 

9.  Appeal  and  ESbbob  €=»1066— Review— 
Habmlesb  Ebbob— Inbtbuotion. 

The  giving  of  an  instruction  on  the  measure 
of  damages  without  limiting  the  jury  to  a  con- 
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■ideration  of  the  evidence  appUcable  to  the  in- 
juries received  was  harmless,  where  there  was 
no  evidence  which  could  furnish  an  incorrect 
basis  for  the  assessment  of  damages. 

Appeal  from  Circuit  Court,  Hendricks 
County;    Geo.  W.  Brill,  Judge. 

Action  by  Pearl  &nitta  against  the  Union 
Traction  Company  of  Indiana.  Judgment 
for  plaintlfl,  and  defendant  appeals.  Af- 
firmed, 

J.  A.  Van  Osdol  and  Kittinger  &  Dlven, 
all  of  Anderson,  for  appellant. 

James  M.  Leathers,  of  Indianapolis,  for 
appellee. 

REMY,  J.  This  ia  an  action  by  appellee 
against  appellant  for  damages.  To  the  com- 
plaint appellant  demurred  for  want  of  suf- 
ficient facts,  which  demurrer  was  over- 
ruled, whereupon  appellant  filed  an  answer 
in  denlaL  The  cause  was  tried  by  a  Jury, 
resulting  in  a  verdict  and  Judgment  for  ap- 
pellee in  the  sum  of  $30(X  .  The  errors  as- 
signed are:  (D  The  overruling  of  appel- 
lant's demurrer  to  the  complaint;  and  (2)' 
the  overruling  of  the  motion  for  a  new 
triaL 

It  is  charged  in  the  complaint,  In  sub- 
stance, that  the  appellant  operated  a  traction 
line  beween  the  cities  of  Logansport  and 
Indianapolis,  and  that  appellee,  desirous  of 
being  transported  from  the  former  to  the 
latter  city,  boarded  one  of  appellant's  cars 
at  Logansport,  having  previously  purchased 
from  the  appellant  a  through  ticket,  paying 
therefor  the  sxim  of  $1.55,  by  reason  of  which 
she  "was  entitled  to  passage"  upon  appel- 
lant's car  "from  Logansport  to  Indianapolis," 
which  ticket  was  taken  up  by  appellant's 
conductor  soon  after  appellee  boarded  the  car, 
and  in  lien  thereof  appellee  was  given  a 
small  plain  ticket  or  hat  check;  that  while 
en  route,  and  Just  before  arriving  at  the 
city  of  Kokomo,  appellant's  said  conductor 
announced  to  appellee,  and  to  all  on  the  car 
who  7ere  passengers  for  Indianapolis,  that 
they  would  have  to  change  cars  at  Kokomo, 
"that  it  was  then  and  there  necessary  to 
leave  said  car  and  take  another  car"  at  said 
station  of  Kokomo  in  which  to  continue  the 
Journey;  "that  in  pursuance  to  said  request 
and  demand"  appellee  left  said  car  and 
took  passage  on  another  car  of  defendant 
company  at  said  station  •  •  *  for  the 
purpose  of  being  carried  and  transported 
thereby  to  her  destination" ;  that  in  giving 
appellee  the  plain  ticket  or  check,  the  con- 
ductor in  charge  of  appellant's  car  from 
which  she  alighted  at  Kokomo'  wrongfully 
and  negligently  failed  to  provide  her  with 
a  proper  ticket,  or  with  proper  ertdenoe  of 
her  right  to  be  transported -to  the  city  of 
Indianapolis,  upon  the  car  npon  which  she 
took  passage  pursuant  to  his  "request  and 


I  demand" ;  and  that  the  car  npon  which 
appellee  took  passage  at  Kokomo  had  not 
proceeded  far  until  appellant's  conductor 
in  charge  thereof,  and  while  taking  fares, 
refused  to  accept  from  appellee  the  plain 
ticket  6r  check  as  evidence  of  her  right  to 
be  transported  upon  said  car,  althongh  she 
fully  explained  to  him  that  she  had  bought 
and  paid  for  a  ticket  authorizing  her  to  be 
carried  from  the  dty  of  Logansport  to  the  city 
of  Indianapolis,  which  ticket  had  beea  taken 
up  by  the  conductor  on  the  other  car,  which 
conductor  had  given  her  the  plain  ticket,  and 
that  she  was  presenting  the  same  in  ac- 
cordance with  directions  given  her  by  the 
former  conductor;  that  said  conductor ' not 
only  refused  to  accept  her  explanation,  but 
in  the  presence  of  other  passengers  wrong- 
fully and  in  an  offensive  manner  told  her 
"that  she  would  not  get  by  or  beat  her  way 
through  on  any  such  talk  as  that,"  and  that 
she  must  pay  a  cash  fare  of  $1.10,  covering 
her  transporation  from  Kokomo  to  Indian- 
apolis, or  he  would  stop  the  car,  and  eject 
her  immediately;  that  upon  her  refusal  to 
pay  the  additional  fare,  the  conductor  did  stop 
the   car  for   the  purpose  of   ejecting   her, 

I  whereupon  the  appellee  paid  the  extra  fare 
to  save  herself  the  embarrassment  of  being 
ejected;  and  that  by  reason  of  said  con- 
ductor's negligent  and  wrongful  conduct, 
and  by  reason  of  all  the  facts  alleged,  she 
suffered  great  shame,  humiliation,  and  dis- 
tress, to  her  damage  in  the  sum  of  $1,000,  for 
which  sum  Judgment  is  demanded. 

[1]  If  after  a  passenger  has  paid  his  fare 
entitling  him  to  be  carried  from  one  point 
to  another  on  the  carrier's  line,  It  becomes 
necessary  for  such  passenger^  under  the 
rules  and  regulations  of  the  carrier,  to 
change  cars,  and  such  passengw,  throat 
the  mistake  or  negligence  of  the  carrier's 
agent  on  the  first  car,  is  given  a  ticket  which 
is  insufficient  evidence  of  his  right  to  continue 
his  journey  on  the  car  designated  by  the 
carrier,  and  the  conductor  on  the  second 
car  falls  to  heed  the  passenger's  statement 
or  explanation,  and  ejects  him,  the  carrier 
will  be  liable.  Indianapolis  St  R.  Co.  v. 
Wilson,  161  Ind.  163, 66  N.  EL  950, 67  N.  E.  993, 
100  Am.  St  Rep.  261 ;  Indiana  R.  Co.  ▼.  Orr, 
41  Ind.  Apip.  426,  84  N.  B.  82. 

[2]  The  only  objection  to  the  complaint 
presented  by  appellant  tn  its  brief,  which 
was  specified  in  its  memoradum  filed  with 
the  demurrer,  is  that  the  complaint  does  not 
aver  facts  showing  that  appellee  was  right- 
fully npon  the  car  which  she  boarded  at 
Kokomo,  and  that  the  ticket  she  had  pur- 
chased entitled  her  to  ride  upon  that  car. 
It  will  be  seen  that  It  Is  spedflcally  alleged 
in  the  complaint  that  appellee  purchased  from 
appellant  and  delivered  to  the  conductor  on 
the  car  she  boarded  at  Logansport  "a  ticket 
which  entitled  her  to  be  transported"  over 
appellant's  traction  line  "from  the  city  of 
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liOgansport  to  the  dty  of  Indianapolis,"  and 
that  upon  the  arrival  of  the  car  at  Kokomo 
Station,  appellant's  conductor  called  upon 
appellee  and  all  passengers  for  Indianapolis 
to  Change  cars,  and  "that  pursuant  to  said 
demand  and  request"  appellee  "took  passage 
on  another  car"  of  appellant  at  said  point. 
If,  as  alleged,  appellee  boarded  the  car  on 
which  she  took  passage  at  Kokomo  "pursuant 
to  the  request  and  demand"  of  appellant's 
conductor  who  had  taken  up  her  through 
ticket,  and  who  had  given  her  the  plain 
check,  then  she  was  rightfully  upon,  and 
entitled  to  passage  upon,  that  car.  l%ere 
was  no  errcM-  In  overruling  the  demurfer 
to  the  complaint 

It  is  contended  with  much  earnestness 
that  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence.  The  evidence  shows  that 
the  ticket  purchased  by  the  appellee  con- 
tained the  condition,  "No  stop-overs  allow- 
ed," and  that  such  form  of  ticket  had  been 
flled  with,  and  approved  by,  the  Public  Ser- 
vice Commission  of  Indiana,  and  that  it  was 
the  rule  of  appellant  company  that  no  stop- 
overs would  be  allowed  on  local  tickets; 
that  it  became  necessary  to  change  cars  at 
Kokomo,  and  that  when  the  car  on  which 
the  appellee  toc^  parage  at  Logansport  ar- 
rived at  the  Kokomo  Station  there  was  wait- 
ing at  such  Station  a  car  of  appellant's  known 
as  the  Winona  Flyer,  on  which  passengers 
to  Indianapolis,  other  than  appellee,  took 
passage  and  that  from  Kokomo  to  Indian- 
apolis the  Winona  Flyer  was  in  charge  of 
the  same  crew  that  brought  from  Logansport 
the  car  on  which  appellee  had  been  a  passen- 
ger; that  appellee  did  not  see  the  Winona 
EVer,  and  did  not  know  it  was  there,  and 
that  it  was  not  pointed  out  to  her  by  appel- 
lant's servants  or  any  one  else;  and  that 
she  was  not  directed  to  board  any  partic- 
ular car,  but  upon  leaving  the  car  on  which 
she  had  come  from  Logansport,  she  entered 
the  waiting  station  of  appellant  where  she 
remained  about  an  hour,  and  took  the  next 
car  for  Indianapolis.  The  remainder  of  the 
material  evidence  shows  the  facts  to  be  sub- 
stantially as  averred  In  the  complaint 

[3]  It  is  contended  by  appellant  that  wi- 
der Its  rules  appellee  was  entitled  to  no  stop- 
over at  Kokomo,  and  that  she  was  required 
to  take  the  WlDOTja  Flyer  at  that  station,  and 
that  the  evidence  shows  that  in  taking  the 
car  she  did  she  violated  this  rule  and  regu- 
lation, and  was  without  right  upon  the  car 
from  which  electment  was  threatened.  It 
is  the  law  that  in  the  absence  of  a  statutory 
provision  a  carrier  may  make  reasonable 
rules  and  regulations  respecting  the  time 
when,  the  places  where,  and  the  circum- 
stances under  which,  certain  cars  or  trains 
will  stop,  etc.,  and  it  is  the  duty  of  a  person 
taking  passage  via  such  cars  and  trains  to 
Inform  himself  as  to  such  rules  and  regula- 
tions, and,  if  he  make  a  mistake  not  induc- 


ed by  the  carrier,  he  has  no  recourse.  Bvans- 
vlUe,  etc.,  R.  Co.  v.  Wilson,  20  Ind.  App.  6, 
50  N.  B.  90. 

[4]  It  is  also  the  law  that  the  carrier 
must  provide  reasonable  mesms  by  which 
passengers  may  acquaint  themselves  of 
its  rules;  and  it  has  been  held  that  U 
such  rules  are  Intended  for  the  entire  pub- 
lic, notice  thereof  must  be  such  as  to  leave 
no  doubt  that  it  reaches  all  who  are  to  be 
affected  by  it  Louisville,  etc.,  R.  Co.  v. 
Turner,  100  Tenn.  213,  47  S.  W.  223,  43  L.  lU 
A.  140. 

[S]  It  was  not  in  evidence  that  appellant 
comimny  had  given  notice  to  the  public,  or 
had  promulgated  a  rule,  that  the  car  of  a.p- 
pellant  known  as  the  Winona  Flyer  would 
be  waiting  at  Kok(Mno,  and  that  all  passen- 
gers from  Logansport  to  Indianapolis,  leav- 
ing the  former  city,  as  did  appellee,  would 
be  expected  to  transfer  to  said  car.  In  fact 
the  evidence  showed  no  rule  of  the  company 
exc^t  that  no  stop-over  would  be  allowed 
on  a  local  ticket  Under  the  facts  in  this 
case  as  shown  by  the  evidence,  it  was  prop- 
er to  submit  to  the  Jury  the  question  as  to 
whether  or  not  appellee  had  voluntarily  and 
without  fault  of  appellant,  taken  the  later 
car.  In  violation  of  the  company's  rule,  and 
in  violation  of  the  stop-over  provision  of  the 
ticket 

[S]  It  is  further  claimed  by  appellant  that 
there  is  no  evidence  showing  that  appellee 
suffered  any  physical  Injury,  and  that  shame, 
hurallatlon,  and  mental  distress,  disconnect- 
ed from  physical  injury,  cannot  be  made  the 
basis  of  any  recovery.  The  complaint  seeks 
to  recover  only  compensatory  damages,  and 
the  case  was  tried  upon  that  theory.  It  is 
the  settled  law  of  this  state  that  where  a 
right  of  action  has  accrued  in  a  cause  of 
this  character,  humiliation  and  mental  dis- 
tress are  properly  considered  in  determining 
the  amount  of  compensatory  damages  to 
which  the  plaintiff  is  entitled,  regardless  of 
physical  injury.  Indiana  R.  Co.  v.  Orr,  su- 
pra, and  cases  cited.  The  verdict  is  sustained 
by  the  evidence. 

Among  the  eight  Instructions  given  by  the 
court  which  are  complained  of.  No.  6,  given 
at  appellee's  request  is  pointed  out  as  espe- 
cially objectionable.    It  is  as  follows: 

"I  instruct  yon  that  if  the  passenger  has  done 
what  is  necessary  under  the  rules  of  the  carrier 
to  entitle  him  to  transportation,  the  carrier  will 
be  liable  for  his  expulsion,  or  tiireatened  expul- 
sion, by  reason  of  the  mistake,  or  want  of  judg- 
ment on  the  part  of  the  conductor,  although  the 
conductor,  under  the  drcamstances,  acts  in  good 
faith." 

[7]  It  is  urged  that  this  instruction  Is  not 
applicable  to  the  evidence  in  this:  That 
there  Is  no  evidence  that  appellee  had  com- 
plied with  the  rules  in  boarding  the  car  from 
which  ejectment  was  threatened;    it  bdng 
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aiipellanft  poaltimi  tbat,  under  the  role  of 
fhe  comxMny  against  stop-oven,  appellee 
was  required  to  board  tbe  car  In  waiting, 
Ttpoa  her  arrival  at  Kokomo.  The  evidence 
did  not  show  any  rale  of  appellant  which  re- 
quired appellee  to  take  the  particular  car 
known  as  the  Winona  Flyer.  The  evidence 
showed  that  appellee  had  no  notice  as  to 
this  car,  and  no  notice  that  close  connection 
would  be  made  wltli  any  car.  If  api)ellee'8 
failure  to  take  the  Winona  Flyer  could  be 
considered  a  violation  against  a  stop-over, 
then  there  is  evidence  from  which  the  Jury 
might  have  found  tbat  appellee's  failure  to 
comply  with  the  rule  was  induced  by  the 
negligence  of  appellant. 

[8, 1]  Objection  is  made  to  instruction  No. 
6,  given  on  the  court's  own  motion.  This 
Is  an  instruction  on  the  measure  of  damages. 
The  objection  is  that  it  does  not  limit  the 
Jury  to  a  consideration  of  the  evidence  appli- 
cable to  the  injuries  complained  of  by  ap- 
pellee. The  error,  if  any,  In  the  giving  of 
tliis  instmctlon  is  waived  by  sibilant's 
failure  in  its  brief  to  present  the  question 
of  excessive  damages.  However,  if  it  could 
be  said  that  appellant  has  presented  the  ques- 
tion as  to  excessive  damages,  the  giving  of 
the  instruction  could  not  have  harmed  ap- 
pellant, since  the  record  does  not  show 
that  any  evidence  was  Introduced  which 
could  furnish  an  Incorrect  basis  for  the  as- 
sessment of  damages.  Inland  Steel  Ga  v. 
OUle^pie,  181  Ind.  633,  104  N.  B.  76. 

We  have  examined  the  other  instrnctions 
of  which  complaint  is  made.  Some  of  them 
are  incomplete;  but,  when  taken  in  con- 
nection with  all  the  instructions  given,  they 
fairly  present  the  law  of  Uie  case. 

We  find  no  reversible  error.  Judgment 
affirmed. 


(72  Ind.  App.  ITS) 

AMEN  T.  STANDARD  STEEL  OAR  CO.* 
(No.  9735.) 

(Appellate  Oourt  of  Indiana,  Division  No.  2. 
April  16,  1919.) 

X  Appeal  A«n   Ebbob  «=3928(3)— Revikw— 

iNSTBUCnONS— EVIDKRCB. 

Where  evidence  la  not  in  the  record,  the 
Judgment  will  not  be  reversed  because  of  alleged 
erroneous  instniction  which  would  have  been 
proper  under  any  state  of  facts  provable  under 
the  issues. 

2.  Masteb  and  Skbvant  ^=3239— Opk&ation 

of  'BVZZ   PIiAHSB  —  OOHTBIBUTOBY   NeGU- 
GENCK. 

Where  employ^  working  buzz  planer  had 
duty  of  adjusting  guard  to  have  only  such  por- 
tion of  knives  exposed  as  was  necessary  to  cut 
material,  whether  he  was  negligent  depended 
upon  meoner  in  which  planer  was  ordinarily 
operated,  manner  it  was  operated  at  time  of 


accident,  the  character  of  the  guard  furnished, 
and  other  surrounding  circumstances. 

3.  Masteb  and  Sebvant  «=>23R(6)— Opeka- 
TiON  OF  Buzz  Planer— CoNTBiBiTTOBY  Neo- 
UOERCB— Adjustment  of  Gdabd. 

Operator  of  buzz  planer  equipped  with  ad- 
justable guard  of  such  nature  that  ordinarily 
prudent  man  could  and  would  htjve  adjusted 
guard  so  as  to  cover  all  of  knives  except  portion 
used  in  cutting  material  was  negligent  in  not 
so  adjusting  guard. 

4.  Mabtbb  and  Sebvant  «=»296(11)  — Inju- 
KIES  TO  BtrZZ  Pl,ANEB  Opebatob— Inbtbuc- 
TION. 

In  buzz  planer  operator's  action  for  .inju- 
ries, instruction  as  to  his  duty  to  adjust  guard 
attached  to  planer  held  not  open  to  objection 
that  it  required  him  to  adjust  any  guard,  proper 
or  improper. 

B.  Masteb  and  Sebvant  «=>247(3)— Opeba- 
TioN  or  Buzz  Planeb — Contbibutobt  Neg- 

UGENCK— IMPBOPEB   GUARD. 

Buzz  planer  operator  was  not  contribu- 
torily  negligent  in  failing  to  adjust  the  guard 
on  the  planer,  where  the  injury  was  not  due 
thereto,  but  was  caasiid  by  employer's  failure 
to  furnish  proper  guard. 

6.  Masteb  and  Sebvant  «s>121((!)  —  Buzz 
Planer— GuABD. 

In  buzz  planer  operator's  action  for  inju- 
ries, involving  issue  of  whether  employer  had 
furnished  a  proper  guard,  instniction  that  em- 
ployer was  only  required  to  furnish  guard  that 
would  have  protected  operator  when  used  in 
an  ordinarily  careful  and  prudent  manner  was 
proper. 

7.  Master  and  Servant  «=997(4)— Operation 
OF  Buzz  Planeb  —  DuTT  OF  Employkb- 
Guard. 

Employer  was  only  required  to  furnish  such 
guard  on  buzz  planer  as  would  protect  operator 
from  dangers  and  injuries  which  could  reason- 
ably have  been  anticipated  when  guard  was  ad- 
justed with  reasonable  care  by  operator. 

8.  Trial  <S=3253(4)— iNSXBuonoN— Ionobins 
Issues. 

In  buzz  planer  operator's  action  for  Injury, 
instruction  on  contributory  negligence  of  opera- 
tor held  not  objectionable  for  omitting  element 
of  knowledge  of  danger  on  part  of  operator. 

9.  Appeal  and  Error  «=»l064(i)_RrviEw— 

HABia.E8B   EltROB — INBTBUOTION. 

Where  there  is  uncontradicted  evidence  that 
employe's  method  of  doing  his  work  exposed 
him  to  dangers  so  obvious  that  no  reasonable 
man  exercising  ordinary  care  would  have  en- 
countered them,  Instruction  that  employ^  was 
negligent  if  he  voluntarily  and  without  objec- 
tion adopted  a  dangerous  method  when  he  might 
easily  have  adopted  one  which  was^safe,  with- 
out stating  that  the  standard  of  conduct  was 
that  of  a  reasonably  prudent  man  under  the 
circumstances,  was  harmless. 

10.  Appeal  and  Erbob  <8=>882(12)— Invited 

EbbOR— INBTBUOTION. 

Party  who  invites  instruction  by  tendering 
one  of  his  own  cannot  complain  of  the  one 
given. 


«B9For  other  cues  see  sams  topic  ud  KBT-NVMBBR  in  ell  Ker-Numbered  Digeftta  and  IndazM 
*Rebearlns  denied.    Transfer  denied. 
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11.  Appeai,  and  EkBOB  «=»1064(1)— Review— 

HABlCLESa    EBBOR— fNarBTJOTION. 

In  employe's  action  for  injuries/ instruction 
stating  that  credibility  of  an  employ^  should 
be  determined  by  same  tests  that  determine 
credibility  of  other  witnesses  was  not  reversi- 
ble error,  where  there  is  nothing  in  the  instruc- 
tion indicating  that  any  part  of  it  has  spe- 
cial application  to  appellant's  witnesses. 

12.  Appeal  awd  Ebbob  «=>928(4)— Rkvibw— 
Pbestjmptions. 

In  absence  of  evidence,  it  will  be  presumed 
that  refused  instructions  were  not  applicable 
thereto. 

•  18.  Tbiai,  «=»252(1)  —  iNSTBUonoNS  —  Bvi- 

DBNCB. 

Instructions  not  applicable  to  the  evidence 
were  properly  refused. 

Appeal  fr«»n  Superior  Court,  Porter  Coun- 
ty; Henry  L.  Crumpacker,  Judge. 

Action  by  Charles  B.  Amen  against  the 
Standard  Steel  Car  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Afflnned- 

Followlng  are  instmctltms  referred  to: 

Instruction  No.  8.  If  the  jury  find  from  the 
evidence  that  the  guide  or  fence  on  such  ma- 
chine could  be  adjusted  by  the  operator  thereof 
and  that  it  was  part  of  the  plaintitTs  duty  to 
adjust  said  guide  or  fence  so  as  to  leave  no  more 
than  a  certain  portion  of  said  knives  exposed 
or  snch  portion  as  was  necessary  to  cut  the 
material  being  used,  in  determining  the  plain- 
tiff's conduct  in  this  regard  you  have  a  right  to 
take  into  consideration  the  way  in  which  such 
machine  was  usually  or  ordinarily  operated,'  the 
device  which  was  furnished,  and  any  other  fact 
and  circumstance  bearing  upon  that  branch  of 
the  case,  including  the  manner  in  which  he 
operated  the  machine  at  the  time  in  question. 

Instruction  No.  6.  If  defendant  being  requir- 
ed to  furnish  a  guard  which  was  proper  to  pro- 
tect the  operator  on  said  buzz  planer  and  the 
jury  finds  a  guard  could  have  been  used  thereon 
which  was  practicable  and  would  not  have  inter- 
fered with  the  use  of  the  machine,  plaintiff  did 
not  assume  the  risk  of  using  an  improper  guard 
if  one  was  furnished. 

Instruction  No.  6%.  If  the  jury  find  from  the 
evidence  that  if  the  guard  furnished  by  the  de- 
fendant required  adjustment,  or,  in  other  words, 
if  the  guard  furnished  was  of  such  a  character 
and  the  practicable  use  of  the  machine  would 
necessitate  that  from  time  to  time  it  be  moved 
by  the  operator  up  against  the  board  to  be 
planed,  and  the  defendant  through  its  agents  had 
theretofore  instructed  the  plaintiff  to  so  adjust 
it,  or  if  a  reasonably  prudent  man  operating 
said  machine  would  have  so  adjusted  it  and 
such  adjustlnent  would  have  prevented  the  in- 
jury which  plaintiff  suffered,  and  plaintiff  was 
injured  by  reason  of  his  failure  to  so  adjust  it 
by  moving  it  up  against  the  board,  thereby  leav- 
ing a  portion  of  the  knives  exposed  after  hav- 
ing been  instructed  by  the  defendant  to  so  read- 
just and  cover  such  exposed  portion  of  the 
knives,  or  if  a  reasonably  prudent  man  would 
have  so  adjusted  it  and  thereby  have  been  pro- 


tected, and  under  these  drcnmstanees  the  plain- 
tiff was  injured  by  his  failure  to  so  adjust  said 
guard  by  moving  it  up  against  the  board  to  be 
planed,  he  is  guilty  of  contributory  negligence, 
and  inconvenience  suffered  by  the  plaintiff  in 
reasonably  adjusting  it  would  not  relieve  him. 

£hirthermore,  if  you  find  from  the  evidence 
that  said  guard  could  not  be  readjusted  without 
leaving  small  portions  of  the  knives  exposed, 
but  that  the  injury  to  the  plaintiff,  of  which  he 
complains,  did  not  occur  by  reason  of  the  fail- 
ure of  said  guard  to  cover  all  portions  of  the 
knives,  but  that  on  the  contrary  such  injury  oc- 
curred by  reason  of  the  failure  of  the  plaintifC 
to  readjust  said  guard  as  a  reasonably  pru- 
dent man,  under  the  circumstances,  such  fail- 
ure of  the  guard  to  cover  all  of  the  exposed  por- 
tions of  the  knives  would  not  be  the  proximate 
cause  of  plaintiffs  injury,  and  the  failure  of 
said  guard  to  so  cover  all  of  such  exposed  por> 
tions  of  the  knives  could  not  be  the  basis  of  any 
liability  on  the  part  of  the  defendant  in  this 
action,  unless  it  is  a  reasonable  conclusion  from 
the  evidence  that  change  of  the  location  of 
said  guard  would  base  other  portions  of  said 
knives,  and  thereby  render  them  dangerous  in 
the  operation  which  plaintiff  was  then  engaged 
in.' 

On  the  otlier  hand,  if  the  guard  furnished  by 
the  defendant  was  not  a  proper  guard,  and 
said  guard  could  not  have  been  adjusted  by  a 
reasonably  prudent  man  exercising  ordinary 
care  and  working  under  conditions  such  as 
plaintiff  worked  so  as  to  have  prevented  the  in- 
jury which  plaintiff  suffered,  and  the  injury  was 
caused,  not  by  reason  of  plaintiff's  failure  to  ad- 
just said  guard  or  move  it  from  place  to  place 
upon  the  table  of  the  planer,  but  by  reason  sole- 
ly of  defendant's  failure  to  furnish  a  proper 
guard  thereon,  he  would  not  be  guilty  of  con- 
tributory negligence  by  reason  of  his  failure  to 
adjust  the  same  by  moving  it  back  and  forth 
upon  the  table. 

Instruction  No.  7.  Defendant  was  not  requir> 
ed  to  furnish  tiie  best  possible  guard  that  could 
be  obtained  for  the  purpose  of  guarding  the 
Imives  on  its  buzz  plane;  .it  was  only  required  to 
furnish  a  guard  that  was  reasonably  adapted 
to  cover  the  exposed  portions  of  the  knives  and 
to  protect  the  person  using  it  from  injury  when 
said  guard  was  used  in  an  ordinarily  prudent 
and  careful  manner. 

Instruction  No.  8.  The  defendant  was  not 
bound  to  guard  against  dangers  and  injuries  in 
the  use  of  said  buzz  plane  that  could  not  rea- 
sonably have  been  anticipated.  It  was,  however, 
bound  to  furnish  a  guard  that  was  sufficient  in 
its  character  and  would  prevent  plaintiff  from 
sustaining  an  injury  that  might  reasonably  be 
anticipated  by  the  defendant  when  said  guard 
was  adjusted  with  ordinary  care  by  the  opera- 
tor. 

Instruction  No.  9.  The  defendant  is  not  liable 
by  reason  of  the  fact  that  machine  in  question 
was  a  dangerous  one  and  that  there  was  likeli- 
hood of  injury  to  employes  working  thereon, 
providing  you  find  that  the  guard  used  and 
placed  thereon  by  it  was  such  as  might  reason- 
ably be  expected  to  prevent  injury  when  used 
in  the  usual  and  ordinary  manner  such  a  ma- 
chine was  intended  to  be  used,  and  the  plaintiff 
himself  must  have  been  injured  by  reason  of  the 
fact  that  such  machine  was  not  properly  and 


4=9For  other  case*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ind.) 


AMEN  ▼.  STANDARD  STEEL  OAR  CO. 


9 


■affidentlj  (narded  'within  the  mlea  I  hare 
gireii  70a. 

Instruction  No.  10.  If  the  plaintiff  in  this  ac- 
tion, with  a  full  knowledge  of  the  conditions 
and  dangers  incident  to  the  operation  of  the 
machine  upon  which  he  was  working  at  the  time 
he  was  Injured,  voluntarily  and  without  objec- 
tion adopted  a  dangerous  method  of  doing  the 
work  because  it  was  more  convenient  when  he 
might  easily  have  adopted  a  method  of  doing  the 
work  that  would  have  been  safe  and  thereby 
have  prevented  the  injury  of  which  he  com- 
plains in  this  action,  his  failure  to  so  adopt  the 
said  safe  method  of  doing  the  work  would  con- 
stitute contributory  negligence  on  his  part. 

Instruction  "No.  16.  The  jury  are  the  judges 
of  the  facts,  the  evidence,  and  the  credibility  of 
witnesses;  they  take  the  law  from  the  court  In 
weighing  the  evidence  the  jury  may  take  into 
consideration  the  Interest  of  any  witness  in 
the  event  of  this  suit,  and  weigh  bis  evidence 
accordingly.  They  may  take  into  considera- 
tion the  evidence  of  all  the  witnesses,  and 
should  weigh  their  evidence  carefully  and  im- 
partially, their  demeanor  on  the  stand,  their 
manner  of  testifying,  their  apparent  candor 
and  fairness,  their  knowledge  of  the  facts  about 
which  they  testify,  their  ability  to  have  seen 
and  known  and  heard  the  facts  about  which  they 
testify,  and  any  other  circumstance  appearing 
in  evidence  which  will  assist  in  determining  the 
truth.  If  the  jury  believe  any  witness  has  will- 
fully and  knowingly  sworn  falsely  to  any  ma- 
terial fact,  they  have  the  right  to  disregard  the 
entire  evidence  of  such  witness,  except  when  cot^ 
roborated  by  other  credible  evidence  or  by  facts 
and  circumstances  appearing  in  evidence.  The 
jury  has  no  right  to  disregard  the  evidence  of 
any  unimpeached  witness  because  he  is  an  em- 
ploy6  of  either  party,  but  should  weigh  his  evi- 
dence calmly  and  dispassionately  with  the  sole 
effort  of  arriving  at  the  truth;  view  the  evi- 
dence of  each  witness  in  the  light  of  all  the 
evidence,  determine  the  credibility  of  an  em- 
ploy4  by  the  same  tests  that  determine  the 
credibility  of  other  witnesses.  Both  parties  to 
thia  action  are  entitled  to  a  fair  and  impartial 
triaL 

Bomberger,  Curtis,  Starr  &  Peters,  of  Ham- 
mond, for  appellant 

Peter  Crumpacker,  of  Hammond,  Grant 
Crumpacker,  of  Valparaiso,  and  Fred  Crum- 
padcer,  of  Hammond,  for  appellee. 

NICHOLS,  J.  Action  by  the  appeUant 
against  the  appellee  for  damages  sustained 
in  the  loss  of  a  part  of  his  band,  occurring 
while  he  was  working  a  buzz  planer  in  the 
appellee's  factory. 

The  complaint  .was  in  <Mie  paragraph,  to 
which  the  appellee  filed  an  answer  In  gen- 
eral denial.  There  was  a  trial  and  a  verdict 
for  the  appellee.  Appellant  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
Judgment  was  rendered  on  the  verdict  in  fa- 
vor of  the  appellee.  From  the  ruling  and 
and  Judgment  this  appeal  is  prosecuted. 

The  only,  error,  assigned  Is  the  error  of  the 
court  in  overruling  appellant's  motion  for  a 
new  triaL    Under  this  motlom  the  appellant 


complains  that  Instructions  3,  6^,  7,  8, 9, 10, 
and  16,  givoi  by  the  court,  are  erroneous, 
and  that  the  court  erred  in  refusing  to  give 
instructions  1, 2,  and  3  tendered  by  appellant 

The  complaint  is  in  substance  as  follows: 
The  appellee  was,  at  the  time  of  the  accident, 
a  corporation  engaged  in  the  manufacture 
of  railroad  cars  In  the  dty  of  Hammond, 
Lake  county,  Ind.  In  its  work  it  used  a 
machine  known  as  a  buzz  planer,  which  con- 
sisted of  a  table,  in  the  top  or  flat  surface 
of  wliich  were  rapidly  revolving  steel  knives, 
located  in  an  opoiing  extending  across  said 
table  and  of  a  width  of  about  2^  inches. 
On  July  18,  1810,  the  appellant  was  employed 
to  operate  said  buzz  planer,  and  his  duties 
were  to  use  his  hands  to  push  the  boards 
across  the  table,  and  over  and  in  contact 
with  the  said  revolving  knives  which  planed 
the  boards.  Appellee,  at  said  time  negligent- 
ly and  carelessly  equipped,  and  caused  ap- 
pellant .to  use,  said  buzz  planer  without  pro- 
viding a  sufficient  guard  to  prevent  appel- 
lant's person  from  coming  in  contact  with  the 
revolving  knives;  appellee  negligently  main- 
tained and  operated  said  buzz  planer  without 
a  sufficient  guard  thereon,  the  guard  covering 
less  than  10  inches  of  the  exposed  knives  and 
leaving  12  inches  open  and  unguarded,  and 
said  knives  so  unguarded  constituted  a  dan- 
gerous machln&  In  the  operation  of  the 
planer  the  operator,  especially  his  hands, 
was  immediately  above  and  over,  and  liable 
to  come  in  contact  with,  the  exposed  iKirts 
of  the  knives,  and  be  injured  thereby.  It 
was  practicable  and  feasible  to  place  a  sufll- 
dent  guard  to  cover  the  knives  entirely,  ex- 
cept the  part  immediately  under  the  board 
being  planed.  On  said  day  the  knives  were 
so  exposed,  and  were  liable  to  injure  the  ap- 
pellant. At  said  time  appellant  was  in  the 
discharge  of  his  duties  and  in  the  course  of 
his  employment,  and  was  holding  a  board 
with  the  edge  on  the  knives.  Els  hands  were 
necessarily  near  the  knives,  that  he  might 
hold  and  push  the  board  and  plane  the  same. 
While  so  engaged,  said  board  suddenly,  and 
without  any  fault  or  negligence  on  appel* 
lanfs  part,  tipped,  turned,  and  thereby 
threw  appellant's  right  band  into  the  knives, 
whidi  were  exposed  and  unguarded,  and 
thereby  appellant's  hand  was  injured.  He 
has  suffered  great  pain  and  anguish;  Us 
hand  has  been  permanently  disfigured  and 
his  earning  power  impaired  and  reduced; 
he  is  unable  to  follow  his  occupation  as  a 
woodworker,  and  he  has  no  other  trade  or 
occupatitHi.  There  follows  an  allegation  as 
to  his  earning  capacity,  a  statement  of  the 
length  of  time  that  he  remained  tn  the  hos- 
pital, and  a  prayer  for.  damages  In  Uie  sum 
of  $10,000. 

[1J  The  evidence  is  not  in  the  record,  and 
in  such  a  case  the  Judgment  will  not  be  r«- 
versed  because  of  an  alleged  erroneous  in- 
struction, where  sncfa  an  Instruction  would 
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be  proper  under  any  state  of  facts  provable 
under  the  Issues.  Olds  v.  Lochner,  57  Ind. 
App.  269,  106  N.  B.  890;  Thompson  ▼.  Miller, 
182  Ind.  545,  107  N.  B.  74.    - 

[2]  Appellant  complains  of  instrnctlon  No. 
3  glvMi  by  the  court.  The  force  of  this  in- 
struction depends  upon  the  Interpretation 
given  to  the  evidence  In  the  case  by  the  jury. 
It  tells  the  Jury  that.  If  it  should  find  from 
the  evidence  that  the  guard  or  fence  on  such 
machine  could  be  adjusted  by  the  op^ator 
thereof,  and  that  It  was  part  of  the  plain- 
tiff's duty  to  adjust  the  same  so  as  to  leave 
no  more  than  a  certain  portion  of  said  knives 
exposed,  or  such  portion  as  was  necessary 
to  cut  the  material  Ixdng  used,  in  determin- 
ing the  plaintiff's  conduct  in  this  regard  the 
Jury  bad  a  right  to  take  into  consideration 
the  way  in  which  the  machine  was  usually  or 
ordinarily  operated,  the  device  furnished, 
and  any  other  facts  or  drcnmstances  bearing 
upon  that  branch  of  the  case.  Including  the 
manner  in  which  the  machine  was  being  op- 
erated at  the  time.  We  see  nothing  wrong 
vrlth  this  instructi<»i.  The  machine,  bdng  a 
planer,  was  evidently  used  upon  lumber  of 
various  widths  and  thicknesses,  and  as  the 
width  or  thickness  of  the  material  varied, 
the  guard  must  have  been  adjusted  to  such 
changes.  In  determining  the  conduct  of  the 
appellant  in  the  performance  of  this  duty, 
or  any  other  duty  on  the  part  of  the  appel- 
lant, with  reference  to  the  operation  of  the 
machine,  it  was  proper  to  consider  all  sur- 
rounding circumstances  and  conditions.  If 
In  any  particular  it  was  harmful  to  the  ap- 
pellant, it  must  have  been  because  of  the  evi- 
dence whidi  is  not  in  the  record.  On  the 
face  of  the  Instruction  it  was  entirely  proper 
under  the  rule  enunciated  in  Pinnell  v.  Cut- 
singer,  44  Ind.  App.  419,  89  K.  E).  493. 

[3-t]  Instruction  No.  6^  Is  not  open  to  the 
objection  made  to  It  by  the  appellant  It  cor- 
rectly instructs  the  Jury  with  reference  to 
the  duty  of  the  appellant  to  adjust  the  guard 
to  the  varying  widths  of  the  lumber  being 
planed,  and  does  not  require  of  the  plaintiff 
that  he  sbaU  adjust  any  guard,  proper  or  Im- 
proper. After  fully  instructing  the  Jury  as 
to  the  duty  of  the  plaintiff  In  making  eadb. 
adjustment  of  the  guard,  the  instruction 
'  clearly  distinguishes  the  character  of  the 
guard,  about  which  such  instruction  was 
given,  from  an  improper  guard  by  the  fol- 
lowing language: 

"On  the  other  hand,  if  the  guard  furnished 
by  the  defendant  was  not  a  proper  guard,  and 
said  guard  could  not  have  been  adjusted  by  a 
reasonably  prudent  man  exercising  ordinary 
care  and  working  under  such  conditions  such  as 
plaintiff  worked,  so  as  to  have  prevented  the 
injury  which  plaintiff  suffered,  and  the  injury 
was  caused,  not  by  reason  of  plaintiff's  fail- 
ure to  adjust  said  guard  or  move  it  from  place 
to  place  upon  the  table  of  the  planer,  but  by 
reason  solely  of  defendant's  failure  to  furnish 
a  proper  guard  thereon,  be  would  not  be  guil- 


ty of  contributory  negUg«nee  by  reason  of  his 
failure  to  adjust  the  same  by  moving  it  back 
and  forth  upon  the  table." 

As  far  as  can  be  determined  without  the 
evidence,  the  instruction  seems  to  be  a  clear 
exposition  of  the  law.  Instruction  No.  6 
tells  the  Jury  as  to  the  duty  of  the  appellee 
to  furnish  a  proper  guard,  and  to  the  effect 
that  the  appellant  did  not  assume  the  risk 
of  using  an  improper  guard. 

[6}  Instruction  No.  7  is  not  erroneous  when 
applied  to  facts  that  might  have  been  proven 
within  the  issues  in  this  case.  If  the  guard 
provided  was  such  as  could  have  been  safely 
used,  with  a  proper  adjustment,  to  the  vary- 
ing widths  of  the  lumber  planed,  then  it  was 
reasonably  adapted  to  cover  the  exposed  por- 
tions of  the  knives,  and  such  use  of  it,  ad- 
Justing  It  as  conditions  required,  would  have 
protected  appellant,  and  would  only  have 
been  In  "an  ordinary  prudent  and  careful 
manner."  Such  evidence  would  have  been 
admissible  as  within  the  Issues.  Grace  v. 
Globe  Stove  &  Range  Ck>.,  40  Ind.  App.  326, 
82  N.  E.  99;  Vigo  Cooperage  Co.  v.  Kenne- 
dy, 42  Ind.  App.  440,  443,  85  N.  B.  986. 

[7]  Instruction  No.  8  tells  the  Jury  that  the 
appellee  was  not  bound  to  guard  against 
dangers  and  Injuries  that  could  not  have 
been  reasonably  anticipated,  but  was  only 
bound  to  furnish  a  gUard  sufficient  in  Its 
character  tq  prevent  plaintiff  from  sustaining 
any  injury  that  might  have  been  reasonably 
anticipated,  when  the  guard  was  adjusted 
with  reasonable  care  by  the  operator.  This 
is  a  correct  statement  of  the  law. 

Appellant  complains  of  instruction  No.  9 
because  it  states.  In  effect,  that  the  appellee 
was  not  liable  If  the  guard  was  sufficient  to 
prev^t  Injury  when  the  machine  was  used 
In  the  usual  and  ordinary  manner.  This 
statement  of  the  Instruction  Is  within  the 
issues  in  this  case.  It  appears  from  the  com- 
plaint that  the  machine  in  question  was  be- 
ing used  in  the  usual  and  ordinary  manner 
at  the  time  of  the  accident,  but  that  a  board 
which  was  t>elng  planed  tipped  and  turned, 
causing  the  Injury.  It  may  have  appeared 
by  the  evidence  that  this  was  because  a  prop- 
er guard  furnished  by  the  appellee  was  not 
properly  adjusted,  as  It  might  have  been, 
by  the  appellant  The  appellant  in  his  dis- 
cussion of  this  instruction  says  that  it  di- 
rected the  Jury  to  find  for  the  defendant  if 
the  guard  was  sufficient  to  guard  against  In- 
Jury  when  the  machine  was  used  In  the  or- 
dinary and  usual  manner,  whereas  the  acci- 
dent was  proved  to  be  one  as  alleged  in  the 
complaint  of  an  unusual  character.  We  are 
unable  to  say  what  was  proved  In  this  case, 
because  of  the  absence  of  evidence.  We  can 
only  measure  the  instruction  by  what  might 
have  been  proven  under  the  Issues  in  the 
case,  and  by  this  measurement  the  Instruc- 
tion Is  not  wanting. 

[8, 9]  Instruction  No.  10  Is  complained  of 
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t7  anp^ant  as  b«!ng  erroneons  because  It 
omitted  the  element  of  knowledge  of  danger 
on  the  part  of  the  servant,  and  for  the  fur- 
ther reason  that  It  omitted  to  advise  the  Jury 
that  the  standard  of  conduct  .was  that  of  a 
reasonably  prudent  person  under  the  drcum- 
Btances,  the  court  saying  that  If  appellant 
voluntarily  and  without  objection  adopted  a 
dangerous  method  when  he  might  easily  have 
adopted  one  which  was  safe,  his  failure  to 
adopt  one  which  was  safe  was  cmtrlbutory 
negligence.  The  first  objection  Is  not  well 
taken,  as  the  element  of  knowledge  clearly 
appears  In  the  instruction.  As  to  the  second 
objection  we  can  readily  Imagine  a  state  of 
facts  provable  imder  the  issues  that  would 
have  made  the  Instruction  erroneous  as  giv- 
en, because  of  the  omissicm  therefrom  of  the 
element  of  reasonable  care;  but  It  might 
have  been  proven  within  the  Issues  in  this 
case  that  the  method  adopted  by  appellant 
In  performing  his  work  exposed  him  to  dan- 
gers so  obvious,  imminent,  and  glaring  that 
no  reasonable  man  exercising  ordinary  care 
for  his  own  safety  would  have  encountered 
them ;  to  Illustrate,  It  might  have  been  prov- 
en under  the  issues  by  uncontradicted  evi- 
dence that  the  machine  was  easUy  suscep- 
tible of  adjustment,  by  the  move  of  a  hand, 
80  as  to  have  made  It  entirely  safe,  and  that 
without  such  adjustment  it  was  absolutely 
dangerous,  and  that,  while  so  operating  It 
while  It  was  so- susceptible  as  aforesaid,  ap- 
pelant was  emphatically  warned,  by  his  su- 
Iierlor,  not  to  so  operate  It  without  the  prop- 
er adjustment,  but  that  he  then  and  there 
disobeyed,  and  willfully  continued  to  operate 
It  without  the  proper  adjustment,  and  was 
thereby  injured.  With  such  evidence  In  the 
record  uncontradicted,  showing 'absolutely  no 
exercise  of  reasonable  care,  the  instruction 
would  have  been  entirely  harmless.  Jenney 
SSlect  Hfg.  C!o.  V.  Flannery,  53  Ind.  App. 
397,  08  N.  E.  424;  New  York,  Chicago  & 
St  Louis  R.  Oo.  V.  Hamlin.  170  Ind.  20,  83 
N.  B.  343,  15  Ann.  Gas.  988 ;  Grace  v.  Globe 
Stove  Sc  Range  Ck>.,  40  Ind.  App.  326,  82  N. 
K.  90.  Api)ellant  cites  as  additional  author- 
itl^  Eokomo,  etCn  Co.  v.  Carson,  119  N.  E. 
224,  InUnd  Steel  Co.  v.  King,  184  Ind.  294, 
110  N.  Bw  62,  and  Erie  B.  R.  Co.  v.  Purudier, 
Adm'X,  244  U.  S.  320,  37  Sup.  Ct  629,  61  L. 
Ed.  1160,  but  In  each  of  these  cases  the  evl- 
iaux  or  answers  to  Interrogatories  appeared 
In  the  record,  and  the  facts  could  be  defi- 
nitely ascertained. 

[10]  The  appellant  himself  tendered  his 
Instruction  No.  5,  a  part  of  which  Is  as  td- 
lows: 

"If  there  are  two  ways,  one  safe  and  the 
other  dangerous,  one  'iiiown  to  the  servant  to 
be  dangerous  and  *'he  other  known  to  him  to  be 
safe,  both  open  to  him  for  doing  his  work  and 
equally  oonvfnient,  he  must  choose  the  safe 
way." 


By  tendering  this  Inatmctton,  the  appel- 
lant Invited  the  error,  If  any,  of  which  be 
complains  In  instruction  No.  10;  and,  such 
being  the  case,  he  cannot  be  heard  to  com- 
plain. Terre  Haute,  etc..  Traction  Oo.  v. 
Frischman,  57  Ind.  App.  462,  107  N.  B.  296; 
Indiana  Union  Traction  Co.  v.  Jaco(>s,  167 
Ind.  85,  78  N.  B.  325;  Cleveland,  etc.,  R.  R. 
Co.  V.  SlmpsMi,  182  Ind.  698,  104  N.  E.  301, 
108  N.  E.  9. 

[11]  Instruction  No.  16  goes  to  the  question 
of  the  credibility  of  the  witnesses,  and  which, 
after  Instructing  the  Jury  fully  as  to  the 
things  that  may  be  taken  Into  consideration 
In  determining  the  credibility,  states  that 
the  Jury  should  "determine  the  credibility  of 
an,  employ^  by  the  same  tests  that  determine 
the  credibility  of  other  witnesses."  Clearly, 
this  statement  In  the  instruction  refers  to 
the  standards  of  credibility  that  preceded  in 
the  instruction  and  which  are  of  general  ap- 
plication. There  is  nothing  in  the  Instruc- 
tion that  Indicates  that  any  part  of  It  has 
special  application  to  any  of  appellant's 
witnesses  who  may  have  testified  in  the  case, 
and  without  such  application  It  is  not  revers- 
ible error.  Hess  v.  Lowrey,  122  Ind.  225, 
234,  23  N.  E.  166,  7  L.  R.  A.  90,  17  Am.  St 
Rep.  365. 

[12,  IS]  Appellant  tendered  three  Instruc- 
tions which  were  refused  by  the  colirt  In 
the  absence  of  the  evidence  it  will  be  pre- 
sumed that  such  instructions  were  not  ap- 
plicable thereto ;  hence  were  properly  refus- 
ed. Mace  v.  Clark,  42  Ind.  App.  506,  85  N. 
E.  1049.    We  find  no  available  error. 

Judgment  affirmed. 


(70  Ind.  App.  664) 
WESTERN  LIFE  INDEMNITY  OO.  v. 
OOtJOH.     (No.  9789.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  18,  1919.) 

1.  AfFKAi,  Airn  Bbbob  4=3634  —  Raooan— 

RULBS— SUBSTANTTAI,  RBQUIBEIIBNT. 

A  substantial  compliance  with  the  rule  re- 
quiring appellant  to  have  the  record  paged  and 
indexed  and  to  have  marginal  notes  made  is 
all  that  is  necessary  to  prevent  digmissal  of 
the  appeal. 

2.  Inbubarck  «=>668(3)— Action  ow  Poliot 
—Question  of  Law  —  Consteuction  of 
contbact. 

In  action  upon  policy  Issued  by  reinsuring 
company,  where  the  original  policy  and  the 
one  sued  on  and  the  reinsurance  contract  were 
set  out  in  the  pleadings,  it  is  a  qoestion  of 
law  whether  the  incontestable  clause  of  the 
original  policy  became  part  of  the  new  policy 
issued  by  the  reinsuring  company. 

3.  IhbUBARCK  «=»161(1)  —  COWBTBUOl'IOW  OF 
CONTBAOT— ReINSUBANCK. 

Where  a  reinsurance  contract  gave  policy 
holders  the  option  of  continuing  to  pay  the  same 
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premiuma,  and  receivintr  tbe  amount  of  inaiir- 
ance  apedfied  in  an  annexed  table,  or  of  mak- 
ing application,  with  satisfactory  proof  of  in- 
sarability,  and-  receiving  a  new  policy,  upon 
snrrendering  the  old  for  cancellation,  the  in- 
contestable clause  of  the  old  policy  does  not 
become  part  of  the  new  policy  iasned  to  one  who 
chose  the  second  altematiTe. 

4.  In8i;banob  ®=»641  (2)— Action  on  p'ouct— 
Reply. 
Where  the  .answer  in  an  action  on  a  policy 
alleged  false  warranties  by  insured  that  be  was 
in  sound  health  and  that  he  had  never  been  re- 
fused insurance,  a  reply  alleging  knowledge 
by  the  insurer  that  insured  had  previously  ap- 
plied for  insurance,  but  not  knowledge  of  his 
disease,  or  of  the  refusal  of  insurance,  is  in- 

su£Scient 

» 

6.  Insubanck  «=»615— Fobfeituhb  of  Policy 
— Rbtubn  of  Pbeiuttm — Reasonable  Time. 
Where  insured  died  April  30th,  and  insurer 
learned  of  breach  of  warranty  August  10th  fol- 
lowing, a  tender  of  the  premiums  paid,  by  pay- 
ment into  court,  with  accrued  costs,  on  No- 
vember 30th,  after  suit  was  brought,  was  with- 
in a  reasonable  time. 

6.  iNSnBANCE  «=»682— FOBFKITUBE  OF  POLI- 
CY— Retubn  OF  Pbbmidms— Reinstibance. 

Where  a  policy  holder  in  an  insolvent,  com- 
pany exercised  his  option  nnder  a  contract  of 
reinsurance  to  take  out  a  new  policy  in  the 
purchasing  company,  the  latter  company,  in 
forfeiting  the  policy  for  breach  of  warranty, 
need  repay  only  the  premiums  paid  to  it. 

7.  INS0BANCE  (3=266— FoBFEITtJBE  OF  POLIOT 

— Bbeaoh  OF  Wabbanty— Medical  E2xahi- 

NATION. 

Where  an  application  for  new  policy  under 
a  reinsurance  contract  referred  to  the  medical 
examination  for  the  original  insurance  and 
warranted  the  statements  therein  to  be  true, 
the  reinsurer  could  forfeit  the  new  policy  for 
falsity  of  statement  in  the  medical  examina- 
tion, though  it  was  not  made  part  of  the  orig- 
inal policy,  and  was  not  in  Itself  a  warranty. 

8.  Inbubance  <3=>255,  300— Fobfeitueb  of 
Policy  —  Misbepbesentation— Health  of 
Insueed— Refusal  of  Pbevious  Applica- 
tion. 

A  false  answer  by  an  applicant  for  insur- 
ance that  he  had  never  been  refused  insurance, 
if  only  a  misrepresentation,  is  material  to  the 
risk»  and  entitles  the  insurer  to  forfeit  the  pol- 
icy. 

9.  Inbdeakce  <8=»265  — Application— Wab- 
banty. 

Answers  to  questions  in  application  for  in- 
surance will  not  be  construed  as  warranties, 
unless  so  intended  by  the  parties  but  an  ex- 
pressed intention  of  the  parties  to  consider 
them  warranties  makes  them  such. 

10.  Appeal  and  Bbbob  «=»757(4)— Bbiep— 
Instbucwons  Not  Objected  to. 

While  appellant  must  see  that  all  instruc- 
tions given  are  in  the  record,  he  need  set  out 
in  his  brief  only  those  to  which  be  objects. 


11.  Appeal  and  Bbrob  «=>699(4)— Recobi>— 
Refubbd  Instructions— Uncebtainty. 

Where  appellant  contends  that  it  tendered 
instructions  numbered  1  to  19,  and  that  the 
court  erred  in  refusing  to  give  certain  of  them, 
but  the  bill  of  exceptions  shows  that  instruc- 
tions numbered  1  to  20  were  tendered,  and  fails 
to  show  which  ones  were  refused,  no  qnestlon 
is  presented  on  appeal. 

12.  Insuhance   <S=>396(6)  —  Fobfeitube  of 
Policy— Estoppel. 

A  letter  by  insurer,  after  it  had  information 
of  breach  of  warranty,  containing  no  Intimation 
of  intention  not  to  insist  on  forfeiture,  but  re- 
guesting  further  proof,  which  the  beneficiary 
procured  at  some  expense,  does  not  estop  insur- 
er from  relying  on  the  breach  of  warranty  to 
forfeit  the  policy  where  beneficiary  knew  insur- 
er would  probably  contest  the  validity  of  the 
policy. 

Appeal  from  Circuit  Court,  Grant  County ; 
H.  J.  Paulis,  Judge. 

Action  by  Tda  M.  Couch  against  the  Wes- 
tern Life  Indemnity  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Revers- 
ed, with  Instructions. 

Thomas  J.  Oraydon,  of  Chicago,  III.,  Condo 
&  Browne,  of  Marlon,  and  Blacklidge^  yfait 
&  Barnes,  of  Kokomo,  for  appellant. 

Charles  &  Gemmlll,  of  Marlon,  Blaine  H. 
Ball,  of  Rushville,  and  Arthur  H.  Jones,  of 
luuiuuupoUs,  for  appellee. 

UcMAHAN,  J.    This  is  an  action  to  reco7 
er  on  a  life  insurance  policy  Issued  by  the' 
appellant  on  the  life  of  Orlando  H.  Coudi. 

The  first  paragraph  of  the  complaint  al- 
leged that  on  the  1st  day  of  October,  1913, 
the  appellant  Issued  to  Orlando  H.  Couch  Its 
policy  of  Insurance  for  |5,000,  payable 'at 
death ;  that  said  Orlando  H.  Couch  complied 
with  all  the  requirements  of  the  policy,  and 
afterwards  died ;  and  that  the  appellee  made 
all  necessary  proofs  of  death,  but  that  appel- 
lant refused  to  pay  the  policy,  and  demand- 
ing judgment 

The  second  paragraph  of  the  complaint  al- 
leged that  on  September  28,  1911,  the  fion- 
arch  Life  Indemnity  Company  of  Evansvllle, 
Ind.,  Issued  and  delivered  to  Orlando  H. 
Couch  and  the  appellee  a  Joint  policy  of  In- 
surance in  the  amount  of  $5,000,  payable  to 
the  survivor  on  death  of  either  of  said  par- 
ties ;  that  a  receiver  was  thereafter  appoint- 
ed for  the  said  Monarch  Company,  who  sold 
the  business  of  said  company  to  the  appel- 
lant, and  that  a  written  contract  of  said  sale 
was  entered  Into  between  the  receiver  and 
the  appellant,  which,  among  other  things, 
provided  that  the  holders  of  policies  in  the 
Monarch  Company  were  given  the  right  to 
continue  the  payment  of  the  annual  premi- 
ums which  they  had  formerly  paid  to  the 
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Monarch  Company  and  receive  from  appel- 
lant such  an  amount  of  Insurance  as  such 
premiums  would  pay  for,  under  a  rate  set 
out  in  said  contract ;  that  said  contract  also 
provided  that  holders  of  policies  like  that  Is- 
sued to  appellee  and  Orlando  H.  Couch 
should,  by  making  written  application  there- 
for within  one  year  from  the  date  of  said 
contract,  receive,  free  of  expense  from  appel- 
lant, a  choice  of  three  designated  policies, 
provided  that  on  said  new  policy  the  member 
should  pay  the  premium  rate  of  said  Western 
Company  applicable  .to  the  member's  age  at 
the  time  of  acceptance  by  said  Monarch  Com- 
imny ;  that  on  September  28, 1013,  Orlando  H. 
Couch  and  appellee,  in  accordance  with  said 
contract,  made  application  to  appellant  for  a 
new  policy  of  insurance  in  the  sum  of  $5,000, 
and  that  the  appellant  company  issued  to 
thenLA  "cooperative  dual  life  policy,"  payable 
to  the  survivor  of  them ;  that  Orlando  H. 
Couch  died  April  30,  1914;  that  the  appel- 
lant failed  to  pay  the  policy;  and  demand- 
ing Judgment. 

The  appellant  filed  an  amended  answer, 
admitting  aU  the  material  allegations  of  the 
complaint,  and  assumed  the  burden  of  prov- 
ing a  defense. 

Tbe  answer  set  out  the  reinsurance  con- 
tract mentioned  In  the  complaint,  and,  after 
setting  out  the  provisions  thereof  as  alleged 
in  the  second  paragraph  of  complaint,  alleg- 
ed that  when  the  policy  holders  in  the  Mon- 
arch Company  made  application  for  insur- 
ance they  were  required  to  furnish  satisfac- 
tory evidence  of  insurability  at  the  time  of 
making  such  application ;  that  appellant  com- 
pany in  said  contract  reserved  the  same 
rights  of  defense  against  any  liability  as 
could  have  been  exercised  by  the  Monarch 
Company  in  the  absence  of  said  agreement 

It  was  also  alleged  that,  after  the  execu- 
tion of  said  reinsurance  contract,  Orlando  H. 
Couch  and  appellee  did  not  elect  to  carry 
their  Joint  life  policy,  for  the  reason  that  the 
premiums  theretofore  paid  by  them  would 
only  pay  for  an  Insurance  of  $2,000.99 ;  that 
they  elected  to  apply  to  appellant  for  the  co- 
operative dual  life  policy  upon  their  lives  for 
$5,000,  and  that  they  made  application  for 
such  new  insurance  on  forms  prescribed  by 
appellant,  a  copy  of  which  application  is  set, 
out;  that  with  their  said  application  said 
parties  furnished  and  delivered  to  appellant 
certain  written  statements,  which  were  in- 
tended by  the  parties  as  satisfactory  evi- 
dence of  the  insurability  of  said  parties  at 
the  time  of  making  such  application,  said 
written  statement  of  Orlando  H.  Couch  being 
also  set  out  in  full ;  that  the  policy  of  insur- 
ance sued  upon  was  issued  by  appellant  by 
reason  of  the  foregoing  facts,  and  not  other- 
wise, and  that  the  insxurance  policy  thereto- 
fore held  by  said  parties  in  the  Monarch 
Company  was  surrendered  and  canceled; 
that  said  policy  of  insurance  so  issued  by 


appellant  company  was  Issued  In  consldera- 
tlou  of  and  In  full  reliance  upon  certain 
statements  and  warranties  contained  in  the 
said  application  made  and  signed  by  said 
Orlando  H.  Couch  September  29, 1913,  and  de- 
livered by  him  to  appellant  prior  to*  the  exe- 
cution by  it  of  the  policy  sued  upon ;  that  as 
a  part  of  said  application  Orlando  H.  Couch 
delivered  therewith  a  "health  certificate," 
which  was  signed  by  him  and  which  was  as 
follows: 

"I  hereby  apply  to  the  Western  Life  Indem- 
nity Company  for  a  dual  life,  policy  of  $6,000 
on  my  life,  in  substitution  for  policy  No.  804 
now  held  by  me,  which  latter  policy  shall  be 
void  upon  acceptance  of  this  application  by 
said  company.  •  •  *  And  as  a  basis  of  and 
consideration  for  said  new  policy,  I  hereby  sub-' 
mit  and  warrant  that  I  am  now  in  sound  health, 
that  there  is  no  cause  in  connection  with  my 
physical  condition  that  would  be  a  bar  to  my 
securing  life  insurance  or  in  any  way  shorten 
my  life ;  that  I  am  not  afflicted  with  any  physi- 
ceJ  or  mental  defect  or  infirmity;  that  I  have 
never  suffered  from  •  *  *  diseases  of  the 
liver  or  Iddneys." 

It  is  then  alleged  that  the  statements  in 
said  health  certificate  were  false  and  untrue, 
in  that  the  said  Orlando 'H.  Couch  was  not 
in  sound  health  September  29, 1913,  and  at  the 
time  the  policy  sued  upon  was  issued ;  that 
at  said  time  his  health  and  physical  condi- 
tion were  such  that  they  would  be  a  bar  to 
his  securing  life  insurance  and  were  such  at 
to  shorten  his  life ;  that  he  was  at  said  tlmu 
afflicted  with  a  physical  defect  or  iDflrmivy, 
was  suffering  from  a  disease  of  the  liver  and 
Iddneys,  and  other  named  diseases,  which 
continued  to  exist  and  afterwards  caused  his 
death;  that  on  seyeral. occasions  prior  to  the 
29th  day  of  September,  1913,  and  aUo  prior  to 
September  21,  1911,  said  Orlando  H.  Couch 
bad  had  physical  examinations  made  by  rep- 
utable physicians,  in  which  examinations 
his  urine  was  tested,  and  It  was  discovered 
that  there  was  present  in  the  urine  albumen ; 
that  said  condition  of  the  urine  Indicated  the 
existence  or  the  approach,  of  the  diseased 
condition  of  said  Orlando  H.  Couch  hereinbe- 
fore described;  that  Orlando  H.  Couch  was 
informed  of  the  existence  of  said  condition, 
and  for  the  purpose  of  obtaining  the  insur- 
ance policy  sued  upon  fraudulently  concealed 
said  information  from  appellant,  although  he 
knew  at  the  time  that  appellant  would  not 
issue  said  policy  of  Insurance,  or  assume  said 
insurance  risk,  if  it  Imew  of  the  existence  of 
said  condition,  and  he  also  fraudulently  con- 
cealed said  information  from  the  Monarch 
Company  for  tlie  same  purpose,  knowing  that, 
if  it  possessed  said  knowledge  and  informa- 
tion, it  would  not  Issue  its  ipolicy  of  insur- 
ance ;  that  all  of  said  conditions  existed  prior 
to  September  21,  1911,  and  Orlando  H.  Couch, 
for  the  purpose  of  obtaining  the  insurance  at 
the  time  of  making  his  application  to  said 


Digitized  by 


Google 


14' 


123  NORTHBASTBRN  BEPOBTDB 


(Ind. 


Konardi  Company,  fraudnlently  concealed 
'  said  Information  from  said  Monarch  Compa- 
ny, and  never  thereafter  disclosed  such  facts 
to  either  said  Monarch  Company  or  to  the  ap- 
pellant company ;  that  Orlando  H.  Couch,  on 
the  21st  day  of  September,  1911,  and  on  the 
29th  day  of  September,  1913,  knew  that  said 
conditions  existed. 

It  is  then  alleged  that  the  application  made 
to  the  appellant  company  for  the  policy  sued 
upon  contained  the  following  proTlslons: 

"I  hereby  make  the  following  warranties: 
*  *  *  Inasmuch  as  the  policy  hereby  applied 
for  in  the  Western  Life  Indemnity  Company 
is  issued  in  consideration  of  my  present  mem- 
bership in,  or  contract  with,  the  Monarch  lafe 
Indemnity  Company,  and  as  such  latter  member- 
ship or  policy  is  based  upon  my  application 
therefor  to  said  Monarch  Life  Indemnity  Com- 
pany, I  hereby  expressly  warrant  to  said  West- 
em  Life  Indemnity  Company  that  my  said  ap- 
plication to  said  Monarch  Life  Indemnity  Com- 
pany and  the  statements  and  warranties  con- 
tained in  said  application,  together  with  all 
agreements,  medical  examinations,  rerival  ap- 
plications and  health  certificates  made  by  me 
to  said  Monarch  Life  Indemnity  Company  for 
the  issuance,  revival  of  or  continuance  in  force 
of  my  said  membership  or  policy  therein,  are 
and  were  true  when  made,  and,  if  the  same, 
or  any  part  thereof,  was  untrue  when  made, 
then,  and  in  that  ease,  the  policy  hereby  applied 
for  in  said  Western  Life  Indemnity  Company 
shall  be  void  and  of  no  effect." 

It  is  also  alleged:  That,  when  Orlando  H. 
Couch  made  application  to  the  Monarch  Life 
Company  for  said  insurance  policy,  he  made 
a  statement  In  writing  dated  September  21, 
1911,  to  his  medical  examiner,  which  became 
and  was  a  part  of  his  application  to  said 
Monarch  Company  for  said  policy  of  insur- 
ance, which  medical  statement  and  applica- 
tion contained  the  following  question  and  an- 
swer: "Have  you  ever  been  refused  insur- 
ance In  any  company  or  order?  A.  No." 
That  said  statement  and  warranty  was  false, 
in  that  the  said  Couch  had  theretofore  made 
application  for  insurance  upon  his  life  with 
the  Eartford  Life  Insurance  Company,  which 
application  for  Insurance  was  refused  and  re- 
jected by  said  Hartford  Life  Insurance  Com- 
pany prior  to  September  21,  1911.  TbaX  said 
statement  and  warranty  was  telse  when 
made.  In  that,  prior  to  making  said  applica- 
tion, he  had  applied  for  life  Insurance  in  the 
Mutual  Life  Insurance  Company  of  New 
York  which  application  was  also  rejected  and 
refused  prior  to  September  21,  1911.  That 
each  of  the  foregoing  statements  of  Orlando 
H.  Couch  were  warranties,  and  were  materi- 
al to  the  risk  Incurred  by  appellant,  and 
that  appellant,  at  the  time  of  Issuing  the  poli- 
cy sued  upon,  bad  no  knowledge  of  the  falsi- 
ty of  such  representations  or  warranties,  but 
relied  upon  said  statements  and  warranties, 
and  would  not  have  issued  said  policy  sued 
upon,  if  it  had  known  that  any  part  of  said 


representations  and  warranties  were  false, 
That  it  did  not  learn  of  the  untruthfulness  of 
said  statements  until  August  10,  1914,  on 
which  day  appellant  notified  the  appellee 
that  the  appellant  had  canceled  and  rescind- 
ed the  policy  sued  upon  by  reason  of  the  mis- 
representations and  breaches  of  warranty  on 
the  part  of  Orlando  H.  Couch  and  that  appd- 
lapt  held  itself  accountable  for  the  amount 
of  premiums  which  had  been  paid  on  sucb 
policy,  and  on  said  day  mailed  a  dieck  to  ap- 
pellee for  $188.35,  drawn  upon,  accepted  by^ 
and  certifled  to  by  the  Central  Trust  Compa- 
ny' of  Illinois,  the  above  sum  being  the  full 
amount  of  the  pranluma  which  had  been  paid, 
on  the  policy  sued  upon.  That  all  the  trans- 
acti<ms  between  fhe  parties  theretofore  had 
been  by  checks  on  bonks.  That  appellee 
knew  that  said  check  was  valid.  That  she 
was  unwilling  to  receive  and  accept  the 
amount  of  the  premium  paid  by  Orlando  H. 
Couch  on  said  policy,  and  would  not  have  ac- 
cepted the  same,  had  tender  been  made  in 
legal  tender.  That  she  returned  said  check 
to  appellant  without  making  objection  to  the 
form  of  the  tender.  That  appellant,  know- 
ing the  appellee  was  unwilling  to  receive  the 
return  of  said  premium,  made  no  further  of- 
fer to  repay  said  money,  except  as  hereinaft- 
er stated.  Hiat  the  appellee  refused  to  join 
in  the  cancellation  of  said  policy  of  Insur- 
ance, and  filed  her  complaint  herein  August 
19,  1914,  for  the  full  amount  of  the  policy 
and  interest.  That  a  summons  was  issued 
for  appellant,  returnable  October  1,  1914. 
Tliat  appellant  was  required  to  answer  No- 
vember 10, 1914,  at  which  time  appellant  filed 
its  first  answer  herein,  and  paid  to  the  clerk 
of  the  court  the  full  amount  of  the  premiums 
paid  upon  said  policy,  to  wit,  $188.35,  and  ia 
said  answer  declared  said  policy  of  insur- 
ance rescinded  and  canceled.  Tliat  thereaft- 
er, on  November  30,  1914,  ai>pellant  tendered 
and  offered  to  pay  appellee,  In  ^egal  tender 
coin  of  the  United  States,  the  sum  of  $201.62, 
being  the  principal  and  interest  on  said  pre- 
miums, and  that  it  also  paid  into  the  derk's 
oflSce  the  additional  sum  of  $2L72,  covering 
all  the  accrued  court  costs.  That  appellee  re- 
fused to  accept  the  return  of  said  premium. 
That  all  of  said  money  was  on  said  day  paid 
into  court,  and  Is  now  In  the  hands  of  the 
clerk  for  appellee's  benefit  and  use,  by  rea- 
son of  which  facts  It  is  alleged  that  the  poli- 
cy of  Insurance  sued  upon  la  null  and  void, 
and  was  not  in  force  at  the  time  of  Orlando- 
H.  Couch's  death. 

The  appellee  filed  a  reply  In  five  paragraphs, 
the  first  of  which  was  a  general  denial.  A 
demurrer  was  sustained  to  the  second  and 
third  paragraphs.  The  fourth  paragraph 
alleged  the  issuing  of  the  policy  by  the  Mon- 
arch Company  in  Septemljer,  1911;  the  exe- 
cution of  the  reinsurance  contract  between 
the  receiver  of  the  Monarch  Life  Company 
and  the  appelleuit  company;  the  application' 
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of  Orlando  H.  Conch  to  the  appellant  for  the 
policy  sued  upon ;  that  the  policy  fsaed  upon 
was  issued  In  the  place  of,  and  as  a  continu- 
ance of,  the  policy  Issued  by  the  Monarch 
Company,  In  which 'It  was  agreed  that  said 
policy  of  Insurance  and  application  therefor 
was  the  entire  contract  between  the  parties, 
said  policy  and  application  therefor  being 
set  out  and  made  a  part  of  the  reply;  that 
no  medical  examination  was  attached  to  or 
made  a  part  of  said  policy ;  that  by  the  ex- 
press provision  of  said  policy  the  medical 
examination  referred  to  in  appellant's  an- 
swer was-exclnded  therefrom;  that  accord- 
ing to  the  terms  of  the  Monardi  Life  policy, 
it  was  incontestable  after  one  year  from  its 
date,  except  for  nonpayment  of  premiums; 
that  more  than  one  year  had  elapsed  after 
it  was  Issned  before  the  death  of  Orlando  H. 
Couch;  that  the  Konarch  Life  Company,  at 
the  time  of  Issuing  the  policy,  had  full  knowl- 
edge and  Information  of  the  fact  that  Or- 
lando H.  Couch  had  formerly  made  "appli- 
cations"  for  insurance  upon  which  policies 
had  not  been  Issued,  and  that  the  Monarch 
Company  Issued  the  policy  to  Orlando  B. 
Couch  with  the  Information  and  knowledge 
of  the  facts  and  drcnmstances  connected 
therewith;  and  that,  at  the  time  when  the 
appellant  company  issued  the  policy  sued 
upon,  it  had  knowledge  and  Information  of 
such  former  "application"  for  insirrance  by 
Orlando  H.  Couch. 

The  fifth  paragraph  of  r^Iy  alleged  that, 
within  a  few  days  after  the  death  of  Orlando 
H.  Couch,  appellee  prepared  all  the  proofs  of 
death  as  she  believed  to  be  necessary  under 
the  terms  of  the  policy  sue  upon  and  tor- 
warded  same  to  appellant;  that  appellant, 
after  the  receipt  of  said  proofs  of  loss,  and 
with  full  knowledge  of  all  the  facts  set  out  in 
Its  second  answer,  requested  and  required 
appellee  to  make  additional  affidavits  and 
proofs  of  death,  which  she  did  at  great  ex- 
pense and  trouble;  and  that,  although  appel- 
lant was  fully  advised  and  knew  all  the  mat- 
ters set  up  in  Its  answer,  It  did  not  notify 
appellee,  until  long  after  the  receipt  by  It  of 
said  additional  proofs,  that  any  objection 
would  be  made  by  it  to  the  payment  of  said 
policy  of  insurance  sued  on  herein,  and  did 
not  until  long  after  said  time  Inform  her  of 
its  refusal  to  pay  any  sum  due  thereon  by 
reason  of  the  matters  set  forth  In  its  answer. 
Wherefore  she  says  appellant  has  waived  Its 
defense  In  this  action,  and  ought  to  be  estop- 
ped to  defend  on  account  of  the  matter  set 
forth  in  the  answer. 

The  appellant  filed  a  demurrer  for  want  of 
facts  to  the  fourth  paragraph  of  reply,  which 
was  overruled  and  exception  saved.  There 
was  a  trial  by  Jury,  which  resulted  In  a  ver- 
dict in  favor  of  appellee  for  fS,773.24.  Ap- 
pellee filed  a  remittitur  for  $869.24,  and 
judgment  was  rendered  for  |5,414. 

Appellant  filed  a  motion  for  a  new  trial. 


for  the  reasons  that  the  verdict  Is  not  sus- 
tained by  sufficient  evidence.  Is  contrary  to 
law,  and  also  because  of  alleged  errors  in 
the  giving  of  certain  Instructions  tendered 
by  appellee,  and  in  refusing  to  give  certain 
instructions  tendered  by  the  appellant 

[1]  Appellee  contends  that  the  appellant 
has  failed  to  have  the  record  paged  and  in- 
dexed and  to  have  the  marginal  notes  made 
as  required  by  the  rules  of  this  court,  and 
that  the  appeal  should  be  dismissed.  There 
has  been  a  substantial  compliance  with  the 
rules  in  relation  to  the  preparation  of  the 
record,  and  when  that  is  done  the  cause  win 
not  be  dismissed. 

The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  appellee's  reply.  This 
paragraph  of  reply  contains  two  purported 
avoidances  of  the  answer:  (1)  Tbit  the  pol- 
icy issued  by  the  Monarch  Company  con- 
tained a  provision  that  after  one  year  it 
should  be  incontestable,  and  that  more  than 
one  year  had  passed  after  it  was  Issued  and 
before  the  death  of  the  insured;  and  (2) 
that  when  the  Monarch  Company  issued  its 
policy  to  Orlando  H.  Couch  it  knew  that  he 
had  formerly  made  "applications"  for  insur- 
ance upon  which  policies  had  not  been  issued, 
and  that  appellant,  at  the  time  It  issued  the 
policy  sued  upon,  had  knowledge  and  infor- 
mation of  such  former  "application"  for  in- 
surance. 

[2,  S]  The  insurance  policies  Issued  by  the 
Monardi  Company  and  the  one  sued  upon, 
together  with  the  applications  for  insutance, 
the  medical  examinations,  health  certificate, 
and  the  reinsurance  contract,  are  all  set  out 
in  the  pleadings,  so  that  It  is  a  question  of 
law  whether  the  Incontestable  clause  in  the 
Monarch  policy  became  a  part  of  the  policy 
Issued  by  the  appellant  Under  the  terms  of 
the  reinsurance  contract,  Orlando  H.  Couch, 
as  a  member  of  the  Monarch  Company,  was 
given  a  choice  of  two  options:  (1)  To  con- 
tinue paying  to  the  appellant  the  same  pre- 
mium for  the  same  period  as  was  thereto- 
fore to  be  paid  by  him  to  the  Monarch  Com- 
pany, and  be  thereafter  Insured  against  death 
in  the  appellant  company  for  such  an  amount 
of  insurance  as  the  premiums  paid  by  him  to 
the  appellant  would  purchase  according  to 
the  table  of  rates  set  out  in  the  reinsurance 
contract;  (2)  within  one  year  to  make  a  writ- 
ten application  on  the  form  prescribed  by 
the  appellant,  and  by  furnishing  satisfactory 
evidence  of  Insurability  at  the  time  of  mak- 
ing such  application  to  receive  from  appel- 
lant, free  of  expense,  a  choice  of  three  poli- 
cies for  any  desired  amount  within  the  limits 
fixed  by  the  by-laws  of  the  appellant  and 
for  sudi  new  policy  paying  the  rates  appli- 
cable to  his  age  at  the  time  of  becoming  a 
member  of  the  Monarch  Company.  He  chose 
the  second  option,  entered  into  a  new  con- 
tract with  the  appellant  received  a  new  pol- 
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Icy  Insnrlng  Um  against  death,  and  no  other 
contingency,  and  surrendered  for  cancellation 
Us  policy  which  had  been  Issued  by  the  Mon- 
arch Company.  The  relnsarance  contract  ex- 
pressly eliminated  and  excluded  from  the 
new  policy  "all  benefits,  privileges,  or  condi- 
tions contained  In  the  policy  Issued  by  the 
Monarch  Life  Indemnity  Company  other  than 
the  amount  payable  at  death,"  which  death 
benefit  was  made  subject  to  the  conditions 
expressed  in  the  policy  Issued  by  the  appel- 
lant. 

The  rights  of  the  Insured  and  the  appe- 
lant were  fixed  by  the  terms  of  the  policy 
issued  by  the  appellant  The  incontestability 
clause  in  the  policy  issued  hy  the  Monarch 
Company  had  no  bearing  upon  the  policy 
s^ed  upon ;  it  was  not  made  a  part  thereof, 
and  did  not  bind  appellant 

[4]  We  next  pass  to  that  part  of  the  reply 
relative  to  the  former  applications  of  Orlan- 
do H.  Couch  for  insurance.  According  to 
the  terms  of  the  reinsurance  contract  appel- 
lee's decedent  was  not  required  to  undergo 
a  medical  examination  in  order  to  secure  the 
policy  in  suit,  but  he  was  required  to  furnish 
"satisfactory  evidence  of  insurability"  at  the 
time  of  making  his  application,  and  this  he 
undertook  to  do  by  signing  the  statement 
hereinbefore  set  out,  in  which  he  "expressly 
warranted"  that  bis  application  and  the 
statements  and  medical  examination  made 
by  him  to  the  Monarch  Company  for  Insur- 
ance are  and  were  true  when  made,  and  if 
the  same,  or  any  part  of  the  same,  were  un- 
true, -the  policy  applied  for  in  the  appellant 
company  should  be  void. 

When  the  Insured  made  his  application 
for  membership  in  the  Monarch  Company, 
he  submitted  therewith,  and  as  a  part  there- 
of, a  medical  examination,  wherein  he  was 
aedced  if  he  had  ever  been  refused  insurance 
In  any  company  or  order,  to  which  he  an- 
swered "No."  Appellant's  answer  alleged 
that  prior  to  said  time  he  bad  made  applica- 
tion for  and  had  been  refused  insurance  in 
two  different  companies,  which  facts  were 
unknown  to  appellant  when  it  issued  the 
policy  In  suit. 

It  will  be  observed  that  the  reply  does 
not  meet  all  the  allegations  of  the  answer. 
The  language  of  the  reply  is  that  the  defend- 
ant had  knowledge  and  information  of  such 
former  "application"  for  insurance  made  by 
Orlando  H.  Couch.  If  we  should  hold  that 
it  was  the  intention  of  the  pleader  to  allege 
knowledge  of  both  applications  mentioned  in 
the  answer,  the  reply  would  still  be  subject 
to  demurrer  on  account  of  the  failure  to  al- 
lege that  appellant  had  knowledge  that  in- 
surance had  been  refused.  Supreme  Tribe 
V.  Lennert,  178  Ind.  122,  98  N.  B.  115.  There 
are  other  allegations  in  the  answer  to  the 
effect  that  the  insured  was  afflicted  with  cer- 
tain diseases,  including  kidney  diseases,  at 
the  time  he  made  application  for  the  policy 


in  suit,  and  that  be  knew  of  his  diseased 
condition,  and  that  appellant,  if  It  were  pos- 
sessed of  such  information,  would  not  have 
Issued  the  policy  in  question ;  that  he  fraud- 
ulently concealed  such  facts  from  appellant: 
that  such  diseases  continued,  and  caused 
his  death.  The  reply  also  falls  to  respond 
to  this  part  of  the  answer,  and  is  subject  to 
demurrer  for  tbat  reason.  The  apiwllee 
makes  no  attempt  to  uphold  the  reply,  ex- 
cept on  the  theory  that  "a  bad  reply  Is  good 
enough  for  a  bad  answer." 

[B]  The  appellee,  in  support  of  this  theory. 
Insists  that  the  answer  Is  not  sufildent,  be- 
cause it  does  not  allege  that  all  the  premiums 
received  by  the  Monarch  Company  had  been 
tendered  to  appellee,  and  that  the  appellant 
did  not  give  notice  of  Its  Intention  to  rescind 
the  contract,  or  make  tender  of  the  premi- 
ums, within  a  reasonable  time.  The  Insured 
died  April  30, 1914.  Appellant,  in  its  answer, 
alleges  that  It  did  not  learn  of- the  untruth- 
fulness of  the  statements  made  by  insured 
unta  the  10th  day  of  August  1914,  when  It 
notified  appellee  of  its  intention  to  rescind 
and  mailed  her  a  check  for  the  amount  of 
the  premiums  paid;  that  appellee  returned 
said  check,  without  objection  to  the  form  of 
the  tender,  and  filed  her  complaint  In  this 
action,  August  19,  1914;  that  on  November 
30,  1914,  appellant  tendered  to  appellee  $201.- 
62,  that  being  an  amount  sufficl^tt  to  cover 
the  premiums  paid  to  ai^Uant,  together 
with  all  interest  thereon,  and  that  the  fur- 
ther sum  of  $21.72,  an  amount  sufflclent  to 
cover  and  pay  all  the  costs  of  this  action, 
was  tendered  to  appellee;  that  appellee  re- 
fused to  aoc^t  said  tender,  and  that  there- 
upon said  money  was  paid  into  court  for  the 
use  of  appellee. 

[6]  The  tender  of  the  $201.^,  plus  $21.72 
costs,  made  November  30th,  was,  under  the 
circumstances,  made  within  a  reasonable 
time,  and  was  suflident  in  amount  This 
being  true.  It  is  not  necessary  for  us  to  de- 
termine whether  the  mailing  of  the  check  was 
a  sufflclent  tender.  The  appellant  was  not 
required  to  return  any  of  the  premiums  paid 
to  the  Monarch  Company,  and  was  only  re- 
quired to  return  the  premium  which  It  had 
received  from  the  Insured,  which  was  $188.35. 

[7]  The  appellee  next  contends  tbat  the 
medical  examination  referred  to  In  the  an- 
swer contains  no  specification  or  stipulation 
of  warranty,  and  Is  not  shown  to  have  been 
made  a  part  of  the  policy  issued  by  the  Mon- 
arch Company,  and  that  a  breach  of  warran- 
ty cannot  be  based  upon  it 

It  Is  not  necessary  that  the  medical  ex- 
amination should  contain  any  stipulations 
of  warranties,  or  tbat  It  should  have  been 
made  a  part  of  the  policy  Issued  by  the  Mon- 
arch Company.  It  was  made  by  the  insured 
to  the  Monarch  Company,  and  in  his  applica- 
tion to  thfe  appellant  he  referred  to  this  med- 
ical examination  and  warranted  the  state- 
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ments  In  it  to  be  true,  thns  making  tbe  said 
statement  a  part  of  liis  application  for  ttie 
policy  sued  upon.  Under  the  conditions  of 
the  policy  issued  by  appellant,  a  breach  of 
warranty  could  be  founded  upon  false  state- 
ments made  by  the  insured  in  bis  application 
to  the  Monarch  Company. 

The  answer  alleged  that  at  the  time  the 
Insured  made  his  application  to  the  appellant 
for  insurance  he  was  not  in  sound  health; 
that  he  was  afflicted  with  certain  diseases, 
which  continued  to  exist  and  afterwards 
caused  his  death ;  that  be  had  been  examined 
by  physicians,  and  was  informed  of  his  con- 
dition ;  that,  for  the  puri)ose  of  obtaining  the 
issuance  of  the  policy  sued  upon,  he  fraudu- 
lently concealed  said  information,  although 
be  knew  appellant  would  not  Issue  the  poli- 
cy If  it  knew  of  his  condition;  and  that 
appellant  had  no  knowledge  of  his  condition. 

The  health  certificate,  which  was  a  part 
of  his  appUcdtiOB  presented  to  the  api)ellants, 
contained  the  following  statement: 

"As  a  basis  of  and  consideration  for  said  new 
policy,  I  hereby  submit  and  warrant  that  I 
am  now  in  sound  health ;  that  there  is  no  cause 
in  connection  with  my  physical  condition  that 
would  be  a  bar  to  my  aecuring  life  insurance 
or  in  any  way  shorten  my  life;  that  I  have 
never  suffered  from"  certain  dtseases,  naming 
them. 

Stipulations  and  conditions  like  these  In 
an  application  are  regarded  In  tbe  nature  of 
conditions  precedent  to  the  policy  becoming 
effectual.  The  answer  does  not  disclose  the 
existence  of  a  temporary  ailment  or  indispo- 
sition not  related  to  the  permanent  health  of 
the  Insured,  but  rather  to  a  serious  and  in- 
curable condition  of  sucb  a  nature  as  to 
shorten  his  life,  antedating  the  application, 
and  continuing  without  interruption  there- 
after until  it  terminated  In  his  death.  The 
facts  alleged  show  the  existence  of  such  a 
condition  and  such  a  breach  thereof  as  ren- 
dered the  policy  void  at  tbe  election  of  tbe 
Insurer.  Ebner  t.  Ohio,  etc.,  Co.,  121  N.  E. 
815;  Metropolitan,  etc.,  Co.  y.  Solomito,  184 
Ind.  722,  112  N.  E.  621. 

The  answer  set  out  in. full  the  express  war- 
ranty of  the  Insured  that  the  statements  and 
warranties  contained  in  liis  application  and 
medical  examination  to  the  Monarch  Compa- 
ny for  Insurance  were  true  when  made,  and  al- 
leged that  in  said  medical  statement  he  false- 
ly stated  that  he  had  never  been  refused  in- 
surance In  any  company  or  order;  that  he 
had  prior  thereto  made  application  for  in- 
surance upon  his  life  with  the  Hartford  Life 
Insurance  Company,  and  also  with  the  Mutu- 
al Life  Insurance  Company  of  New  York; 
that  both  of  said  applications  had  been  re- 
jected and  refused  prior  to  the  time  when  he 
so  answered  said  question;  that  said  state- 
ments were  warranties  and  material  to  the 
risk  Incurred  by  appellant  in  the  policy  sued 
upon;  that  appellant  had  no  knowledge  of 
tbe  falsity  of  said  answer,  and  would  -  not 
123N.B.-2 


have  issued  the  policy  if  It  had  known  tbat 
said  answer  was  false. 

[8]  Under  the  application  and  poUcy  of  in- 
surance involved  In  this  case,  the  Insured 
warranted  the  truthfulness  of  his  statement 
that  he  had  never  been  refused  insurance. 
But,  if  this  were  treated  as  a  representation, 
it  would  make  no  difference  in  our  bolding, 
for '  the  answer  alleges  that  his  answer  to 
said  question  was  material  to  tbe  risk,  that 
It  was  false,  and  that  its  falsity  was  unknown 
to  appellant 

A  false  answer  by  an  applicant  for  insur- 
ance that  he  had  never  been  rejected  or  re- 
fused Insurance  in  any  other  company,  in  tbe 
absence  of  waiver  or  estoppel,  renders  the 
policy  voidable  at  the  election  of  the  insurer. 
Supreme  Lodge  v.  Miller,  60  Ind.  App.  269, 
110  N.  B.  556;  Kelly  v.  Life  Ins.  Co.,  113  Ala. 
453,  21  South.  361;  March  v.  Metropolitan, 
etc.,  Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am. 
St.  Rep.  887;  Finch  v.  Modern  Woodmen, 
113  Mich.  646,  71  N.  W.  1104 ;  Finn  v.  Met- 
ropolitan, etc.,  Co.,  70  N.  J.  Law,  255,  67 
Atl.  438;  American,  etc.,  Co.  v.  Judge,  191 
Pa.  484,  43  Atl.  874;  Security,  etc.,  Co.  v. 
Webb,  106  Fed.  808,  45  C.  C.  A.  648,  55  L.  R. 
A.  122 ;  Webb  v.  Security  Co.,  126  Fed.  635. 
61  C.  G  A.  383;  Home  Life  Ins.  Co.  v.  Myers, 
112  Fed.  846,  50  C.  C.  A.  644;  Nat.  Life 
Ass'n  V.  Hopkins,  97  Va.  167,  33  S.  B.  539; 
Moore  V.  Mutual,  etc.,  Ass'n,  138  Mich.  526, 
95  N.  W.  573;  Langdeau  v.  John  Hancock, 
etc.,  Co.,  194  Mass.  56,  80  N.  Bl.  452,  18  L.  R. 
A.  (N.  S.)  1190;  Clemans  v.  Supreme  As- 
sembly, etc.,  131  N.  T.  485,  SO  N.  E.  496,  16 
L.  R.  A.  33;  JEtna',  etc.,  Cb.  v.  Moore,  231 
U.  S.  543,  34  Sup.  Ct  186,  68  L.  Ed.  856; 
Prudential,  etc.,  Oo.  v.  Moore,  231  U.  8.  560, 
34  Sup.  Ct  191,  58  L.  Bd.  367. 

This  is  the  rule,  even  though  the  iMllcy 
by  its  terms  provides  that  such  a  statement 
shall  be  treated  as  a  representation  and  not 
as  a  warranty.  See  Bbner  v.  Ohio,  etc.,  Co., 
supra,  where  this  court  bad  before  It  a  poli- 
cy which  expressly  made  all  statements  in 
the  application  representations  and  not  war- 
ranties. The  court,  speaking  through  Cald- 
well, J.,  said: 

"Knowing  that  he  bad  made  the  application, 
he  was  bound  to  know  that  it  had  either  been 
rejected  or  tbat  it  was  pending,  and,  if  pending, 
his  answer  was  likewise  false.  •  •  *  His  an- 
swer that  no  physician  had  within  the  last  ten 
years  expressed  an  unfavorable  opinion  concern- 
ing his  health  was  untrue,  and  likewise  his 
answer  that  he  did  not  have  at  the  time  of 
the  application,  and  •  •  •  never  had  had, 
any  disease  of  the  heart  Under  a  provision 
embodied  in  the  incontestability  clanse  as  above 
set  out,  the  statements  now  under  consideration 
should  be  dealt  with  as  representations  rather 
than  warranties.  Their  nature  is  such  that  they 
should  be  regarded  as  material  to  the  risk. 
•  •  •  We  then  have  a  case  of  representations, 
false  in  fact  and  material  to  the  risk.  A  ma- 
terial false  representation  is  a  ground  for  the 
avMdance  of  an- insurance  policy  the  same  as 
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uny  other  contract  14  B.  C.  Xj.  1021.  Such  a 
repreeentation  may  be  designated  as  a  misrep- 
resentation. A  misrepresentation,  as  that  term 
is  used  in  *  *  *  insurance  policies,  is  the 
statement  of  something  as  a  fact  which  is  un- 
true in  fact,  and  which  the  assured  states, 
knowing  it  to  be  untrue,  with  an  intent  to  de- 
ceive the  underwriter,  or  which  he  states  posi- 
tively as  true,  without  knowing  it  to  be  .true, 
and  which  has  a  tendency  to  mislead ;  such  fact 
in  either  case  being  material  to  the  risk.  Dan- 
iels v.  Hudson,  etc.-,  Co.,  66  Mass.  (12  Gash.) 
416,  59  Am.  Dec.  192;  Clark  v.  Union,  etc., 
Co.,  40  N.  H.  333,  77  Am.  Dec.  721;  14  R. 
C.  L.  1021.  Such  a  misrepresentation  has  the 
force  and  eSect  of  a  positive  fraud." 

If  this  be  true  In  cases  wbere  the  state- 
ments are  to  be  treated  as  representations, 
there  is  certainly  more  reason  for  so  holding 
in  a  case  like  the  present,  where  the  contract 
makes  them  warranties. 

[I]  Answers  to  questions  propounded  by 
an  insurance  company  in  an  application  for 
Insurance  will  not  be  construed  as  war- 
ranties, unless  they  are  clearly  shown  by 
the  form  of  the  contract  to  have  been  so  In- 
tended by  the  parties.  But  the  parties  have 
a  right  to  make  them  warranties  If  they  so 
desire,  and  when  the  contract  so  provides 
they  must  be  literally  true,  or  the  insurance 
is  voidable.  A  reading  of  the  policy  now 
under  consideration  and  the  application 
which  is  made  a  part  of  the  policy  leaves  no 
doubt  as  to  the  Intention  of  the  parties. 
The  statement,  "I  hereby  expressly  war- 
rant •  •  ♦  that  my  application  to  said 
Monarch  Life  Indemnity  Company  and  the 
statements  and  warranties  contained  in  said 
application,  *  •  •  medical  examination, 
and  health  certificate  made  by  me  to  said 
M(Miarch  Life  Indemnity  Company  are  and 
were  true  when  made,"  is  as  explicit  as  any 
language  can  make  it,  and  makes  it  dear 
that  a  warranty  was  Intended. 

The  appellant's  answer  was  sufficient,  and 
it  was  therefore  error  to  overrule  the  de- 
murrer to  the  fourth  paragraph  of  reply. 

[10]  The  next  assignment  of  error  relates 
to  the  overruling  of  the  motion  for  a  new 
trial.  It  is  claimed  that  the  court  erred  in 
giving  instructions  Nos.  8  and  18,  given  at 
the  request  of  the  appellee,  and  No.  3  given 
by  the  court  on  its  own  motion.  The  appel- 
lee calls  our  attention  to  the  fact  that  the 
appellant  has  not  set  out  all  the  instruc- 
tions given,  and  insists  that  it  is  the  duty  of 
the  court  to  refuse  to  consider  any  question 
as  to  whether  or  not  there  is  error  in  giving 
or  refusing  said  instructions,  and  cites  Chi- 
cago B.  K,  Co.  V.  Williams,  168  Ind.  276,  79 
N.  E.  442,  and  Ellison  v.  Byan,  43  Ind.  App. 
610,  87  N.  E.  244,  In  support  of  that  conten- 
tion. The  rule  was  formerly  as  stated  by 
appellee,  but  since  the  decision  in  the  case 
of  Simples,  etc.,  v.  Oreat  Western,  etc.,  Co., 
173  Ind.  1,  88  N.  E.  682,  the  rule  has  been 
otherwise.    The  rule  now  is  that,  when  an 


appellant  desires  to  diallenge  the  correct- 
ness of  any  of  the  instructions  given,  he 
must  see  that  all  of  the  instructions  gir^i 
are  in  the  record;  but  It  is  only  necessary 
that  he  set  out  in  his  brief  those  that  he 
claims  are  erroneous.  If  there  are  other 
instructions  given  or  tendered  by  appellant, 
which  overcome  the  alleged  error,  It  is  the 
duty  and  privilege  of  the  appellee  to  call  • 
our  attention  to  them  and  to  set  them  out 
in  his  brief. 

We  have  examined  the  instructions  about 
which  complaint  is  made.  There  was  no 
error  in  the  giving  of  any  of  them. 

[11]  The  appellant  contends  that  it  tender- 
ed instructions  numbered  from  1  to  19,  and 
that  the  court  erred  in  refusing  to  give  cer- 
tain of  them.  The  appellee  calls  our  atten- 
tion to  the  fftct  that  the  record  discloses 
that  the  bUl  of  exceptions  £hows  that  appel- 
lants tendered  instructions  numbered  1-  to 
20,  and  that  the  record  fails  to  show  which 
were  given  and  wMch  refused.  We  have 
examined  the  bill  of  exceptions,  and  are  of 
the  opinion  that  appellee's  point  Is  well  tak- 
ea,  and  that  no  question  \a  properly  pre- 
sented on  the  refusal  of  the  court  to  give  the 
instructions  tendered. 

The  appellant  also  contends  that  the  ver- 
dict of  4he  jury  is  not  sustained  by  sufficl^it 
evidence  and  is  contrary  to  law.  The  undis- 
puted evidence  shows  that  in  1911,  and  prior 
to  the  time  when  the  insured  applied  to  the 
Mcmarch  Company  for  insurance,  he  had  ap- 
plied to  the  Hartford  Life  Insurance  Com- 
pany and  also  to  the  New  Tork  Mutual  Life 
Insurance  Company,  and  that  tx>tta  of  said 
companies  had  refused  him  insurance  be- 
cause of  the  condition  of  his  health;  that 
on  September  21,  1911,  he  applied  to  the 
Monarch  Company  for  insurance  and  sub- 
mitted to  a  medical  examination,  in  which 
he  stated  that  be  had  never  been  refused  in- 
surance by  any  company;  that  his  said 
statement  was  false;  that  he  knew  it  was 
false;  that  he  signed  and  presented  his  ap- 
plication to  the  appellant  company  as  al- 
leged in  the  answer,  wherein  he  warranted 
that  all  the  statements  made  by  him  In  his 
application  and  medical  examination  to  the 
Monarch  Company  were  true;  that  the  ap- 
pellant, when  it  Issued  the  policy  sued  upon, 
did  not  know  that  he  had  been  refused  in- 
surance; that  it  relied  on  the  truthfulness 
of  his  statements,  and  did  not  learn  of  the 
untruthfulness  of  his  statement  until  August 
10,  1914,  when  it  elected  to  rescind  the  in- 
surance contract,  and,  as  we  have  heretofore 
stated,  mailed  a  check  to  appellee  for  the 
amount  of  premiums  paid  to  appellant,  and 
afterwards  tendered  her  a  sufficient  amount 
of  money  to  pay  such  premiums,  interest, 
and  costs,  and  afterwards  paid  the  same  In- 
to court  for  the  use  of  appellee;  that  the  in- 
sured died  April  30,  1914;  that  proof  of 
death  was  received  by  appellant  May  8, 1914: 
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that  this  proof  of  death  consisted  of  an  af- 
fidavit made  by  appellee  In  which  she  gave 
the  cause  of  death  as  "chronic  nephritis" 
(which  Is  a  disease  of  the  kidneys) ;  that  die 
did  not  know  how  long  the  Insured  had  had 
this  disease,  and  that  Charles  N.  Brown  had 
been  the  attending  physician  of  the  deceas- 
ed for  the  last  five  years. 

The  affidavit  of  Dr.  Brown  as  the  attend- 
ing physician  was  also  made  a  part  of  the 
pioof  of  death.  His  affldavit,  dated  May  5, 
ISTA,  stated  that  he  had  attended  the  de- 
ceased during  his  last  slcluiess,  and  that  the 
health  of  the  deceased  began  to  be  affected 
alHKit  a  year  b^foje.  (The  policy  In  question 
was  issued  October  1, 181S.)  Dr.  Brown  also 
stated  in  his  affidavit  that  he  was  first  con- 
sulted by  the  insured  concerning  the  disease 
which  caused  his  death  in  September  or  Oc- 
tober, 1913,  and  that,  in  his  (pinion,  the  de- 
ceased had  been  afflicted  with  such  disease 
one  year,  and  that  the  final  illness  was  not 
complicated  with  or  preceded  by  any  other 
disease.  On  the  26th  day  of  June,  1914,  ap- 
pellant wrote  a  letter  to  appellee,  calling 
her  attention  to  the  fact  that  her  affidavit 
stated  the  cause  of  death  to  be  "chronic 
nq>hritis,"  and  that  the  insured's  health 
first  began  to  be  affected  about  7  or  8 
months  prior  to  his  death,  and  asking  her  to 
strengthen  her  memory  to  the  utmost,  to  In- 
dicate more  exactly.  If  possible,  when  it  be- 
came known  to  her  or  to  the  insured  that  he 
was  afflicted  with  nephritis,  and  also  calling 
her  attention  to  the  statements  in  the  affi- 
davit of  Dr.  Brown,  and  also  asking  her  to 
favor  appellant  with  her  knowledge  as  to 
the  condition  of  Mr.  Conch's  health  for  the 
last  two  years,  and  that  she  supply  appel- 
lant with  what  information  she  had  con- 
cerning applications  which  he  had  made  for 
insurance  In  recent  years.  This  letter  end- 
ed by  telling  her  that,  when  appellant  re- 
ceived her  reply.  It  would  act  promptly  In 
disposing  of  her  dalm. 

On  July  8,  1914,  appellant  again  wrote  to 
appellee,  saying  that  no  reply  had  been  re- 
ceived to  the  letter  of  June  26th,  requesting 
further  information,  and  insisting  that  ap- 
pellee give  the  Information  requested  before 
appellant  would  make  any  definite  disposi- 
tion of  the  death  claim,  notwithstanding  the 
threats  made  by  her  attorney  to  b^ng  suit 
In  case  the  claim  was  not  paid  before  the 
ISfh  of  July.-  On  July  16th,  appellant  wrote 
a  letter  to  J.  L.  Crouse,  attorney  for  the 
appellee,  acknowledging  the  receipt  of  his 
letter  of  the  11th  instant,  inclosing  proofs 
of  loss,  and  stating  that  additional  affida- 
vits which  It  deemed  necessary  were  that 
day  being  mailed  to  appellee;  that  if,  after 
a  thorough  review  of  all  the  available 
proofs,  the  appellant  felt  compelled  to  deny 
payment  of  the  claim,  it  would  frankly  give 
him  the  reasons  for  so  doing,  and  that  if, 
on  the  other  hand,  it  found  that  the  proofs 
supported  the  claim,  no  time  would  be  lost 


In  making  payment  The  a^ellant  had  em- 
ployed the  Hooper  Holmes  Bureau  to  investi- 
gate the  facts,  and  on  the  14th  of  July  re- 
ceived a  letter  to  the  effect  that  the  bureau 
bad  information  to  the  effect  that  the  in- 
sured was  in  bad  health  when  he  applied  for 
the  Insurance  and  that  he  had  been  rejected 
by  two  different  companies.  July  16th  ap< 
pellant  wrote  to  appellee  to  the  effect  that  it 
had  learned  that  her  husband  had  been 
treated  by  Drs.  Davis,  HoIUday,  and  Oreen- 
leaf  during  the  past  three  years,  and  inclos- 
ing blank  affidavits,  with  a  request  that  she 
secure  an  affidavit  from  each  of  these  phy- 
sicians, and  promising  to  make  prompt  dis- 
position of  the  claim  upoh  receipt  of  these 
affidavits.  The  appellee  secured  these  three 
affidavits  and  mailed  them  to  appellant  some 
time  in  July.  AK>ellant  continued  its  in- 
vestigations through  the  Hooper  Holmes  Bu- 
reau until  the  lOtb  of  August,  1914,  when  it 
wrote  to  aK>ellee,  giving  her  a  full  report 
of  the  facts  disclosed  by  the  Investigation, 
informing  her  that  it  elected  to  rescind  and 
cancel  the  policy,  and  inclosing  her  a  check 
for  the  premiums  paid  to  appellant  It  also 
appears  from  the  undisputed  evidence  that, 
after  appellee  received  the  letter  of  July 
16th,  she  secured  the  three  affidavits  called 
for ;  that  her  expenses  in  securing  them  were 
$25,  not  Including  her  personal  expenses. 

[12]  The  claim  of  appellee  that  the  appel- 
lant OQgbt  to  be  estopped  Is  based  upon  the 
fact  that,  after  It  received  the  letter  from 
the  investigating  bureau  on  July  14th,  It 
called  upon  appellee  for  the  affidavits  of  the 
three  physicians,  which  she  secured,  and 
which  cost  her  $25.  The  claim  of  appellee 
that  appellant  should  be  estopped  cannot  be 
uphtid.  When  appellant  requested  that  ap- 
pellee secure  these  affidavits,  it  Informed  her 
and  her  attorney  that  if,  upon  full  investiga- 
tion, her  claim  was  fonnd  to  be  valid,  it  would 
be  paid  without  delay,  but  If  It  was  determin- 
ed otherwise,  ethe  would  be  frankly  Informed 
of  the  facts  and  the  reasons  why  It  would 
not  be  paid.  Appellee  and  her  attorney 
both  knew  that  appellant  was  investigating 
the  facts  connected  with  the  application  for 
insurance,  and  that  the  validity  of  the  poli- 
cy would  probably  be  contested.  Appellee  is 
therefore  in  no  position  to  claim  that  she 
was  misled  by  appellant 

An  insurance  company  is  estopped  to  de- 
clare a  forfeiture  of  an  insurance  con- 
tract if,  with  full  knowledge  of  the  facts.  It 
states  to  the  beneficiary,  or  causes  the  bene- 
ficiary reasonably  to  believe,  that  the  in- 
surance company  does  not  intend  to  stand 
upon  the  right  of  forfeiture,  and  with  such 
representations  and  actions  causes  the  bene- 
ficiary to  do  any  act  entailing  expense  and 
trouble,  upon  the  belief  that  the  company 
had  waived  the  right  of  forfeiture.  No  such 
state  of  facts  is  shown  to 'exist  in  this  case. 
There  Is  no  evidence  that  appellee  was  mis- 
led by  anything  that  appellant  did,  or  that 
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apptllant  did  anything  which  can  be  con- 
strued as  a  waiver  or  estoppel. 

The  statement  of  the  insured  that  he  had 
never  been  refused  insurance  was  a  war- 
ranty, and,  as  such,  must  be  absolutely  and 
literally  true.  Such  a  statement  cannot  be 
deviated  from  In  the  smallest  particular. 
Its  falsity  Is  sufficient  to  avoid  the  policy. 
Catholic  Order  v.  CoUhis,  61  Ind.  Ai^.  285, 
99  N.  B.  745. 

Our  conclusion  Is  that  the  verdict  Is  not 
supported  by  the  evidence  and  Is  contrary  to 
law.  The  court,  therefore,  erred  In  overrul- 
ing the  motion  for  a  new  trial. 
■  Judgment  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  to  sus- 
tain the  demurrer  to  the  fourth  paragraph 
of  reply,  and  for  further  proceedings  not  In- 
consistent with  this  opinion. 


(71  Ind.  App.  58) 

,  ROSS  y.  FELTER.    (No.  9T88.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  24,  1919.) 

1.  Injunction     <8=»150  —  Tewpobabt     Re- 

STBAININO  OBDEB— EXFIBATION. 

When  a  temporary  restraining  order  Is  Is- 
saed  nntil  a  fixed  date,  and  the  party  is  given 
leave  on  that  day  to  move  for  a  temporary  in- 
junction, but  no  further  action  is  taken,  the 
temporary  restraining  order  expires  on  the  date 
fixed. 

2.,  Injunction     «=9l50  —  I^hfobabt    Rb- 

STBAININQ      OBDEB— -EXFIBATION      OF     OWN 
FOBCE. 

An  order  restrainihg  defendant  from  cat- 
ting any  wheat  or  removing  it  from  land  in  liti- 
gation until  notice  and  further  order,  it  being 
ordered  that  defendant  be  notified  that  an  ap- 
plication for  temporary  injunction  would  be 
heard  on  a  fixed  future  date,  did  not  fix  a  defi- 
nite limit  as  to  when  it  should  expire,  so  that, 
no  further  action  having  been  taken,  it  did  not 
expire  on  any  date  fixed. 

3.  Injunction  <S=»285— Acobual  or  Liabuj- 
TT  on  Bond — "Final  Judgment"— Judg- 
ment FOB  Costs. 

Where  there  was  trial  on  the  issues,  evi- 
dence was  heard,  and  a  general  finding  made  for 
defendant,  whereon  it  was  adjudged  that  plain- 
tiff pny  the  costs,  such  judgment  was  "final"  as 
disposing  of  the  entire  controversy,  settling  the 
rights  of  the  parties,  and  leaving  nothing  for 
further  consideration,  so  that  defendant  could 
sue  on  an  injunction  bond  given  by  plaintiff. 

[EJd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

4.  Evidence  <g=»332(l)— Tbanscbipt  op  Pbo- 
OKEDiN OS— Action  on  Injunction  Bond. 

In  action  against  surety  on  injunction  bond, 
transcript  of,  proceeding  in  injunction  suit  by 
defendant's  principal  against  plaintiff  lield  ad- 
missible. 


5.  Evidenob    «s»265— Tbial    «=>54(1)— Tes- 
tucony  as  to  Deolabations— Lootation 

to    PUBFOSB   of  IlCFEACHHXNT. 

Declarations  and  statements  of  a  party 
made  out  of  court  may  be  proven,  not  merely  to 
impeach  the  party,  but  as  substantial  proof  of 
the  fact  in  controversy;  but,  where  the  particu- 
lar matter  involved  in  declarations  was  not  in 
controversy  in  suit  on  an  injunction  bond,  but 
had  been  disposed  of  in  the  injunction  proceed- 
ings, testimony  of  witness  was  properly  limit- 
ed to  show  statements  made  by  plaintiff  out  of 
court  in  conflict  with  statements  made  in  court. 

6.  Injunction  €=>252(4)— Injunction  Bond 
— Measube  of  RecOvebt. 

In  suit  against  surety  on  Injunction  bond 
given  plaintiff  tenant  when  enjoined  from  cut- 
ting or  removing  wheat,  plaintiff  was  entitled 
to  recover  fair  market  value  of  wheat  when 
taken  by  surety's  principal,  and  personal  ex- 
penses and  loss  of  time  necessarily  spent  in 
action,  together  with  reasonable  attorney  fees 
incurred  on  account  of  injunction  proceedings. 

Appeal  from  Carcult  Court,  Howard  Coun- 
ty; A.  B.  Klrkpatrick,  Special  Judge.' 

Action  by  Wiley  S.  Felter  against  John  A. 
Rosa  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfDrmed. 

Kent  &  Ryan  and  O.  E.  Brumbaugh,  all  of 
Frankfort,  and  Bell,  Kirkpatrlck  &  Voorhls, 
of  Kokomo,  for  appellant. 

Wolf  &  Barnes,  of  Kokomo,  and  Sheridan 
&  Gruber,  of  Frankfort,  for  appellee. 

McMAHAN,  J.  This  is  an  action  for 
damages  OQ  an  injunction  bond  given  by 
Walter  Stigleman  as  principal  and  the  ap- 
pellant as  surety  in  an  action  brought  by 
Walter  Stigleman  against  the  appellee.  The 
cause  was  tried  by  a  jury,  and  resulted  in  a 
judgment  being  rendered  against  appellant 
in  the  sum  of  $300. 

The  only  error  assigned  and  not  waived 
is  that  the  court  erred  In  overruling  appel- 
lant's motion  for  a  new  trlaL 

Appellant's  contentions  that  the  verdict 
of  the  jury  is  not  sustained  by  sufficient  evi- 
dence and  Is  contrary  to  law  wlU  be  consid- 
ered together.  The  facts  are,  in  substance, 
as  follows:  On  June  20,  1910,  Walter  Stigle- 
man filed  a  complaint  against  the  appellee 
in  the  Clinton  drcuit.  court,  and  on  the 
same  day  he  applied  to  the  court  for  a  tem- 
porary restraining  order,  gave  the  bond 
sued  on,  which  was  signed  by  appellant  as 
surety,  and  the  court  on  said  day  issued  a 
temporary  restraining  order,  restraining  the 
appellee,  until  notice  and  further  order  of 
the  court,  from  cutting,  harvesting,  and  dis- 
posing of  certain  wheat  which  was  on  a 
farm  which  said  Stigleman  had  recently 
purchased,  and  which  bad  been  occupied  by 
appellee  as  tenant. 

The  said  order  provided  that  the  defend- 
ant, api>ellee,  be  notified  that  an  appllca- 
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tlon  for  a  temporary  Injunction  In  aald 
«ause  would  be  heard  on  the  24Ui  day  o£ 
June ;  this  order  was  served  on  appellee  the 
same  day  it  was  issued.  No  action  was 
taken  in  said  cause  on  the  24th  of  June,  and 
nothing  further  was  done  until  in  Septem- 
l>er  when  the  appellee  appeared  and  filed  bis 
answer. 

The  cause  was  submitted  to  .the  court  for 
trial,  and  in  January,  1912,  the  court  enter- 
ed a  Judgment  against  the  appellee,  perpetu- 
ally enjoining  hUn  from  cutting  or  remov- 
ing said  wheat  A  new  trial  being  granted, 
the  cause  was  again  tried,  and  on  this  sec- 
ond trial  the  court,  on  the  6th  day  of  June, 
1914,  made  a  general  finding  against  the 
plaintiff  in  tliat  action  and  in  favor  of  ap- 
pellee upon  the  issues  presented  by  the 
pleadings,  and  on  the  same  day  rendered  a 
Judgment  in  favor  of  appellee  for  costs. 

[1,  2]  Appelant  claims  that  the  evidence 
Shows  that  no  Injunction  was  granted,  but 
that  a  mere  temporary  restraining  order  was 
granted  to  be  and  remain  in  force  until  no- 
tice thereof  be  givMi  and  a  hearing  on  June 
24tb  of  an  application  for  a  temporary  in- 
jonction  could  be  had,  and  that  by  the  terms 
of  said  restraining  order,  as  well  as  by  the 
law  authorizing  the  same,  it  expired  June 
24tb,  leaving  the  appellee  thereafter  unre- 
strained and  free  to  remove  and  dispose  of 
the  wheat  In  controversy  at  bis  will,  and 
that  appellee  could  recover  only  such  dam- 
ages as  were  the  direct  result  of  the  re- 
straining order  between  June  20th  and  June 
24th.  We  do  not  think  the  appellant  can 
t>e  upheld  in  this  contention.  We  agree  with 
the  appellant  that,  when  a  temporary  re- 
straining order  is  issued  until  a  fixed  date, 
and  the  party  is  given  leave  on  that  day 
to  move  for  a  temporary  Injunction,  and  no 
further  a^on  is  taken,  a  temporary  re- 
straining (wder  expires  on  the  date  fixed. 
But  the  order  under  consideration  did  not 
fix  a  definite  limit  as  to  when  the  temporary 
restraining  order  should  expire.  TbB  order 
read  as  follows: 

"It  is  ordered  that  the  defendant  be  and  is 
hereby  restrained  from  cutting  any  wheat  or  re- 
moving the  same  from  the  following  described 
real  estate  •  •  •  until  notice  and  farther  or- 
der of  this  court.  It  is  further  ordered  that  the 
defendant  be  notified  that  an  application  for  a 
temporary  injunction  herein  will  be  heard 
■•    •    •    on  the  24th  day  of  Jane  1914.'' 

No  application  was  made  for  a  temporary 
injunction,  and  nothing  was  done  except  to 
put  the  cause  at  issue  until  December  lltb, 
when  the  cause  was  submitted  to  the  court 
for  trial.  The  court  found  the  facts  spe- 
cially, and,  after  stating  its  conclusions  of 
law,  rendered  a  judgment  against  tlie  ap- 
pdlee,  wherein  it  was  adjudged  that  the 
"temporary  Injunction  heretofore  granted, 
■entered  and  Issued  in  tbia  cause  be,  and  the 
-same  hereby  is,  made  perpetual."    Thus  It 


would  appear  that  the  Judge  who  had  issued 
the  temporary  restraining  order  and  the 
parties  acted  upon  the  theory  that  the  tem- 
porary restraining  order  was  in  force  and 
effect  and  It  was  carried  into  the  final  Judg- 
ment, although  it  was  Improperly  referred 
to  as  a  temporary  "injunction." 

If  the  temporary  restraining  order  had 
been  limited  by  Its  terms  to  expire  June 
24tb,  Instead  of  until  further  order  of  the 
court,  we  would  have  a  very  different  prop- 
osition before  ns.  Terre  Haute,  etc.,  v.  St 
Jos^b,  etc.,  B.  Co.,  166  ind.  27,  67  N.  E. 
630. 

[3]  Appellant  also  contends  that  no  final 
judgment  was  rendered  in  the  second  trial ; 
that  the  judgment  of  the  court  that  the 
plaintiff  pay  the  costs  Is  an  interlocutory 
and  not  a  final  judgment  We  cannot  agree 
with  the  appellant  in  this  contention.  There 
was  a  trial  upon  the  issues,  evidence  was 
heard,  and  there  was  a  general  finding  for 
the  appellee,  whereupon  It  was  adjudged 
and  decreed  that  the  plaintiff  in  that  cause 
pay  the  costs  of  the  action.  There  was  noth- 
ing further  to  do  in  that  case.  The  issues 
were  fully  disposed  of,  and  a  final  judgment 
rendered.  A  judgment  is  final  If  it  at  once 
disposes  of  the  entire  controversy,  settling 
the  rights  of  the  parties,  and  leaving  noth- 
ing for  further  cwisideratlon.  No  particular 
form  or  words  is  usually  considered  neces- 
sary to  show  the  rendition  of  a  Judgment 
Kelley  v.  Angsperger,  171  Ind.  155,  86  N.  E. 
1004 ;  State  ex  rel.  v.  Lung,  168  Ind.  653,  80 
N.  B.  541. 

Complaint  Is  also  made  because  the  court 
allowed  the  appellee  to  introduce  the  tran- 
script in  the  case  of  Stigleman  against  the 
ai^eliee  in  evidence. 

[4]  From  what  we  have  heretofore  said  in 
discussing  the  temporary  restraining  order 
and  the  final  judgment,  it  follows  that  the 
court  committed  no  error  in  admitting  the 
transcript  of  the  proceedings  in  the  injunc- 
tion suit  in  evidence. 

[5]  ^Appellant  next  says  that  the  court 
erred  in  refusing  to  admit  the  answer  to 
question  No.  8  in  the  deposition  of  Joseph 
P.  Gray  for  the'  purpose  of  showing  owner- 
ship of  the  wheat  in  Walter  Stigleman  and 
In  admitting  and  limiting  such  answer  for 
the  purpose  of  showing  statem^ts  made  by 
appellee  out  of  court  In  confiict  with  state- 
ments made  in  court.  The  witness  in  his 
said  answer  stated  that  appellee  had  told 
him  that  he  had  sold  the  wheat  to  his  fa- 
tiier-ln-law,  from  whom  Stigleman  had  pur- 
chased the  land,  and  that  this  statement 
was  made  before  Stigleman  purchased  the 
land.  It  Is  true,  as  appellant  contends,  that 
declarations  and  statements  of  a  party  made 
out  of  court  may  be  proven,  not  merely  to 
Impeach  the  party,  but  as  substantial  proof 
of  the  fact  in  controversy.  But  the  owner- 
ship  of  the  wheat  was  not  a  matter  in  con 
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troversy  In  the  case  now  before  us.  That 
controversy  was  disposed  of  In  the  Injouo 
tlon  proceedings.  There  was  no  error  In 
thus  limiting  the  testimony  of  the  witness. 

Complaint  is  also  made  that  the  court 
erred  in  giving  Instructions  Nos.  8,  4,  and  5, 
tendered  by  appellee,  and  In  refusing  to  give 
No.  5,  tendered  by  appellant.  The  objection 
made  to  Nos.  3  and  4  is  that  there  was  no 
final  Judgment  in  the  tojuhction  proceed- 
ings. We  have  held  otherwise.  These  tn- 
structions  were  not  objectionable. 

[6]  Instruction  No.  5  related  to  the  meas- 
ure of  damages,  and  told  the  Jury  that,  in 
case  they  found  for  the  appellee,  he  was  en- 
titled to  recover  tiie  fair  market  value  of 
the  wheat  when  taken,  personal  expenses 
and  loss  of  time  necessarily  spent  In  the  ac- 
tion, together  with  such  reasonable  attorney 
fees  as  he  may  have  incurred  on  account  of 
the  injunction  proceedings.  This  is  a  cor- 
rect statement  of  the  law. , 

Instruction  No.  5  tendered  by  appellant 
asked  that  the  Jury  be  Instructed  that  the 
judgment  rendered  in  the  injunction  proceed- 
ings was  not  a  final  Judgment  We  have 
held  otherwise.  There  was  no  error  In  re- 
fusing this  instn^ctlon. 

Appellant  also  contends  that  the  amount 
of  the  verdict  Is  excessive,  but  that  oontra- 
tlon  is  also  based  on  the  theory  that  there 
was  no  final  Judgment  in  the  injunction  pro- 
ceedings, and  that  there  could  be  no  recov- 
ery for  that  reason. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 


(70  Ind.  App.  75) 

EMJinTABI^B  SURBKDY  CO.  OF  ST.  1X)UIS 

et  al.  V.  INDIANA  FUEL  SUPPLT 

CO.    (No.  9816.) 

(Appellate  Court  of  Indiana,  Division  Na  1. 
April  25.  1919.) 

HlQHWAYS  €=>113(9  —  CoKBTBUcnon  OoiT- 

TBAOT— MaTEBIALMBN. 

A  materialman  may  recover  on  a  public  con- 
tractor's bond  without  complying  with  Bums' 
Ann.  St  1914,  S{  5901a-5901c,  providing  that 
materialmen  must  file  their  claims  within  30 
days  from  completion  of  work  "with  agent  of 
county,"  since  such  act  expressly  provides  it  is 
supplementary  to,  and  does  not  exclude,  other 
remedies. 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; Alonzo  Blair,  Judge. 

Action  by  the  Indiana  Fuel  Supply  (Com- 
pany against  the  Equitable  Surety  Company 
of  St.  Louis  and  another.  Judgment  for 
plaintiff,  and  the  named  defendant  appeals. 
Affirmed. 


Major  A.  Downing,  of  Indianapolis,  for  ap- 
pellant 

Qulncy  A.  Myers,  Bdward  B.  Gates,  and 
Samuel  M.  Ralston,  all  of  Indianapolis,  for 
am)ellee. 

ENLOE,  J.  Action  by  appellee,  as  relator, 
upon  two  bonds,  executed  by  one  Denny  J. 
Bush,  as  principal,  and  appellant.  Equitable 
Surety  Comiwiny  of  St.  Louis,  Mo.,  as  surety 
thereon,  to  secure  the  due  performance  by 
said  Bush  of  his  contract  for  the  making  of 
certain  improvements  In  a  public  highway. 
In  Marion  county,  Ind. 

The  cause  was  tried  fipon  two  paragraphs 
of  amended  complaint,  to  each  of  which  a  de- 
murrer for  want  of  facts  was  Interposed,  and 
overruled.  The  only  alleged  error  we  are 
called  upon  to  consider,  upon  the  record  be- 
fore us,  is  the  action  of  the  trial  court  in 
overruling  the  demurrers  to  the  amended 
paragraphs  of  complaint  A  consideration 
of  the  alleged  error  necessitates  a  construc- 
tion of  Acts  1911,  p.  437  (sections  'SdOlA,- 
5901b,  Bums'  R.  S.  1914). 

The  issue  between  the  parties  to  this  ap- 
peal is  clear-cut;  the  appellant  insisting 
that,  before  suit  can  be  maintained  on  the 
bond,  the  materialman  (appellee  In  this  case 
was  such)  must  have  filed  his  claim  there- 
for with  the  "agents  of  the  county"  within 
30  days  from  the  time  such  materials  were 
furnished,  as  a  prerequisite  to  his  right  of 
suit.  Appellees,  on  the  other  hand,  Insist 
that  the  remedy  given  by  the  act  in  question 
is  cumulative;  that  the  materialman  has  a 
choice  of  remedies ;  that  he  may,  if  he  de- 
sires, so  file  his  claim  with  the  agents  of  thb 
county,  and  obtain  his  money  directly  from 
such  source,  and  without  the  expense  and  de- 
lay of  litigation,  or  he  may,  in  case  his  claim 
is  not  paid,  have  his  action  on  the  bond. 

The  third  section  of  the  act  in  question 
(section  5901c)  provides: 

"This  act  shall  not  be  construed  as  confflcting 
with  any  other  laws  for  the  protection  of  labor, 
subcontractors  or  materialmen,  but  la  supple- 
mental thereta" 

This  statute  was  designed  to  further  pro- 
tect the  parties  named  therein,  as  it  express- 
ly declares.  The  construction  thereof  con- 
tended for  by  the  appellant  would  deprive 
these  persons  of  rights  they  theretofore  had^ 
and  make  any  right  they  sought  to  enforce 
dependent  upon  the  doiii^  by  claimant  of  a 
preliminary  act,  filing  bis  claim  within  30 
days,  etc.  Such  a  construction  would  turn 
the  act  in  question  Into  one  for  the  protec- 
tion of  bondsmen  oa  contractors'  bonds,  by 
having  the  effect  of  limiting  the  Uability, 
and  would  in  no  way  give  additional  protec- 
tion to  those  who  are,  by  its  express  termSr 
made  within  Its  provisions.  lUinols  Surety 
Co.  V.  State  ex  rel.,  122  N.  B.  30. 
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The  erldence  1b  not  In  the  record,  and  no 
other  assigned  error  Ib  available. 
The  Judgment  is  therefore  affirmed. 


(72  Ind.  App.  18») 

BARTER  T.  MORRIS.    (No.  9780.)* 

(Appellate  Court  of  Indiana,  DiTiaion  No.  2. 
April  24,  1919.) 

1.  Appeai,  and  Ebbob  «=»76&— Bbixfs— Cou- 

FUARCX  WITH  RtTLKS— (JOOD-PaITH  BITOBT. 

Appellant's  brief  wlU  be  considered  by  the 
Appellate  Ourt  notwithstanding  his  failure  to 
strictly  comply  with  clause  5,  rule  22  (55  N. 
B.  Ti),  in  preparing  his  brief,  where  his  brief 
conUdns  enough  and  is  so  arranged  as  to  advise 
the  court  of  the  questions  presented,  and  a  good- 
faith  effott  to  comply  with  the  rules  is  shown. 

2.  Spboifio     Pbbfobmanox    ^s»114(1)— Gou- 

FLAINT— DKHN  ITENSSS. 

A  complaint  for  specific  performance  should 
-allege  facts  that  would  be  sufficient  upon  a  de- 
fault to  enable  the  court  to  draft  the  decree 
from  its  averments. ' 

5.  Sfecdic     Perfobuanox    «s»114(2>— Coif- 

PLAIMT— OORTBACT. 

A  complaint,  in  action  for  specific  perform- 
ance of  a  land  exchange  contract,  providing  that 
defendant  should  execute  to  plaintifF  a  mortgage 
and  that  the  note  evidencing  the  mortgage  debt 
should  provide  for  "the  usual  prepayment  privi- 
lege," hkd  insufficient  because  of  indefiniteness 
of  the  contract  alleged  as  to  amount  and  time 
of  prepayment. 

4.  SPEcmo  Pebfobhanox  ®5>28(1)  —  Ceil- 

TAJNTT  OF  CONKBAOT. 

More  certainty  is  required  in  a  contract 
where  Q)ecific  performance  is  invoked  than  is 
required  where  the  remedy  is  sought  at  law  by 
way  of  damages. 

6.  PixADiNO     «=>216(1)— Dkicubbkb— Dxteb- 

laitATION — (30MBTBUCTI0N    OF    COHTBACT    BZ 

Pasties. 
On  demurrer  to  a  complaint  for  speciflc  per- 
formance, in  respect  to  the  certainty  of  the  con- 
tract alleged  therein,  the  court  cannot  consider 
the  construction  put  upon  the  contract  by  the 
parties  as  making  it  certain  and  definite,  where 
the  complaint  does  not  plead  the  construction 
placed  on  the  contract  by  the  parties. 

ft,  SPBOinc  Pkbfobuancb  ®=>8— Discbetion. 
An  application  for  specific  performance  is 
■ot  a  matter  of  right,  but  is  addressed  to  the 
sound  discretion  of  the  court,  in  view  of  all  the 
circumstances. 

7.  Speoifio  Fxbfobuancv  4s>28(l),  49(1),  61 
— Contbaots  Bnfobceable. 

To  be  specifically  enforceable,  a  contract 
must  be  certain,  just,  and  equal  in  all  its  parts, 
and  for  an  adequate  consideration  ;  it  must  not 
have  been  obtained  under  unfair  circumstanoes, 
and  it  must  not  be  hard  or  unconscionable. 


8.  Speoifio     Pebfobhanob    ®=»28(1)— Oon- 
tbaot— Cebtaintt. 

To  be  specifically  enforceable,  a  contract 
must  be  capable  of  being  performed  without  add- 
ing to  its  terms)  and  nothing  must  be  left  to  the 
future. 

9.  Spegifio    Pebfobilakoe    €=:>&— Adequaxx 
Rembot  at  Law. 

To  obtain  specific  performance,  it  must  ap- 
pear that  plaintiff  has  no  adequate  remedy  at 
law. 

10.  SPSCmo    PEBFOBlfARCX    ^=>61— Faxbitxss 
of  CiONTBAOT. 

Although  there  be  no  blame  or  fraud  attach- 
ing to  plaintifF,  if  'there  is  want  of  equality  and 
fairness  in  the  contract,  the  court  will  not  ex- 
ercise its  extraordinary  jurisdiction  in  specific 
performance. 

11.  Specific  Pebfobmaitok  «=»51— Faixnebs 
of  Contbact. 

In  determining  the  fairness  of  the  contract, 
t3ie  court  will  look  to  the  surrounding  circum- 
stances, such  as  incapacity  or  inequality  of  the 
parties,  the  manner  of  the  execution  of  the  con- 
tract, the  experience  or  inexperience  of  the 
contracting  parties,  and  their  opportunity  to 
advise  with  others  of  experience. 

12.  SPEomo  Pebfobuaitox  .«=3l6— Bai.arcb 

OF  CONVENIXRCE. 

If  greater  wrong  is  likely  to  result  to  the  de- 
fendant on  account  of  the  granting  of  spedfie 
performance  than  'the  plaintifF  will  suffer  in 
case  it  is  withheld,  equity  will  deny  it. 

13.  Specific  Pebfobuancx  €=»12— Stattb  of 
Plaintiff. 

The  court  will  consider  the  facts  that  the 
plaintiff  has  not  parted  with  any  consideration, 
and  that  he  is  in  statu  quo  at  the  commencement 
of  his  suit  for  specific  performance. 

14.  Specific    Pebfobilanck    4=9121(3)— £}vi- 
DENCE— Equities. 

In  suit  for  specific  performance  of  land  ex- 
change contract,  evidence  held  to  show  the  equi- 
ties of  the  case  were  with  defendant 

15.  Fbauds,   Statdtb  ov  «s»117— Dxuvxbt 
OF  Acceptance. 

Bums'  Ann.  St.  1914,  {  7462,  requiring  con- 
tract of  sale  of  real  estate  to  be  written  and 
signed,  is  not  satisfied,  as  to  a  contract  for  ex- 
cliange  of  lands,  by  one  party's  signing  his  ac- 
ceptance of  such  contract  and  then  placing  it 
in  his  pocket  without  delivering  it 

16.  STKcma    Pxbvobuanox    4=932(1)  — Mu- 

rOAUTT. 

A  contract  which  could  not  be  enforced 
against  plaintiff  for  want  of  his  valid  acceptance 
could  not  be  specifically  enforced  by  him. 

Appeal  from  Circuit  CJourt,  Marlon  County; 
Louis  B.  Ewbauk,  Judge. 

Action  by  J.  Edward  Morris  against  Rich- 
ard R.  Harter.  From  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  instruc- 
tions. 
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Hall  ft  Campbell,  of  RushvlUe,  James  Ij.! 
Murray,  of  Indianapolis,  Wm.  A.  Hughes,  of 
Greenfield,  David  B.  Major,  of  Columbus, 
Ohio,  and  Urban  C.  Stover,  of  Indianapolis, 
for  appellant. 

Weyl  &  Jewett,  of  Indianapolis,  for  ap- 
pellee. 

NICHOLS,  J.  This  is  a  suit  In  equity  by 
the  appellee  against  the  appellant  to  compel 
the  specific  performance  of  a  contract  for  the 
exchange  of  real  estate.  The  appellant  de- 
murred to  the  second  amended  complaint, 
which  demurrer  was  overruled,  and  to  which 
ruling  appellant  excepted.  Appellant  then 
answered  by  general  denial  and  other  special 
answers  to  which  a  reply  was  filed  by  the 
appellee.  The  cause  was  tried  i)y  the  court, 
and  a  finding  and  judgment  rendered  for 
appellee  decreeing  specific  performance  of 
the  contract  sued  on.  After  motion  for  a 
new  trial  which  was  overruled,  the  appellant 
prosecutes  this  appeal.  The  errors  assigned 
and  relied  upon  for  the  reversal  of  the  judg- 
ment are: 

(1)  The  court  had  no  jurisdiction  over  the  sub- 
ject-matter of  the  action. 

(2)  The  court  erred  in  overruling  the  demurs 
rer  to  the  second  amended  complaint 

(3)  The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  second  amended  complaint  filed  by  the 
appellee  Is,  in  substance,  as  follows: 

On  August  17,  1911,  the  appellant  was  the 
ewner  in  fee  simple  of  the  following  described 
real  estate  in  Rush  county,  Ind.  (description), 
containing  in  all  84.17  acres.  On  said  date  ap- 
pellant made  a  written  offer  or  proposition  to 
the  appellee  to  exchange  said  real  estate  for  360 
acres  of  land  owned  by  the  appellee  in  Starke 
countyt  Ind.  (description).  By  the  terms  of  said 
written  proposition  appellant  agreed  to  accept 
the  farm  of  the  appellee  subject  to  a  $3,000 
mortgage  due  January  1,  1913,  and  drawing 
6  per  cent,  interest,  and  it  was  therein  stipulat- 
ed that  the  said  Harter  should  retain  posses- 
sion of  his  farm  until  January  1,  1913,  with 
the  exception  that  the  appellee  would  be  permit- 
ted to  sow  wheat  during  the  fall  of  1911,  upon 
any  part  of  the  farm  of  said  appellant;  appel- 
lant was  to  have  possession  of  said  Starke 
county  farm  as  soon  as  the  deal  between  appel- 
lant and  appellee  was  closed  and  consummated, 
and  appellant  was  also  by  said  proposition  to 
give  the  appellee  a  first  mortgage  of  $1,800  on 
the  Starke  county  land  in  the  manner  provided 
for  in  said  proposition;  appellee  and  appellant 
were  each  to  furnish  a  good  abstract  of  title 
brought  down  to  date  showing  good  fee-simple 
title  in  said  parties  respectively,  free  and  dear 
from  any  and  all  liens  and  incumbrances,  except 
those  mentioned  in  said  proposition,  and  appel- 
lant and  appell'ee  were  to  assume  and  pay  the 
taxes  for  1911  on  each  farm  so  exchanged.  In 
order  to  be  effective,  said  proposition  was  to  be 
accepted  by  the  appellee  and  his  wife  on  or  be- 
fore 7  o'clock  p.  m.  of-  August  18,  1911.  Ap- 
pellee and  his  wife  accepted  said  proposition  at 
9:30  o'dock  a.  m.  August  18, 1911,  and  at  said 


time  so  notified  appellant  of  such  acceptance, 
and  such  acceptance  was  indorsed  on  said  prop- 
osition and  a  copy  of  said  proposition  sent  to 
said  appellant.  The  contract  and  acceptance 
are  marked  Exhibit  A  and  made  a  part  of  the 
complaint.  The  Starke  county  land  was  worth 
of  the  reasonable  value  of  $25  per  acre,  and  the 
appellant's  land  was  worth  of  the  reasonable 
value  of  $110  per  acre,  and  said  farms  were  of 
such  respective  values  at  all  times  hereinbefore 
referred  to.  The  Rush  county  land  owned  by 
appellant  was  at  all  times  referred  to  of  "pecu- 
liar" value  to  the  appellee  by  reason  of  the  loca- 
tion thereof;  said  land  is  located  near  the  In- 
dianapolis &  Eastern  Traction  Company's  line 
of  railway  and  on  and  near  the  National  Road 
and  is  of  easy  access  to  the  city  of  Indianapolis, 
in  which  the  appellee  resides;  that,  unless  appel- 
lee is  granted  specific  performance  of  this  con- 
tract, he  will  suffer  irreparable  damages  and 
injury  which  cannot  be  fully  compensated  in 
damages,  and  appellee  has  not  an  adequate 
remedy  at  law ;  that  appellee  had  duly  perform- 
ed all  conditions  of  said  agreement  on  his  part 
to  be  i>erformed  and  prior  to  the  bringing  of  this 
action  tendered  to  appellant  the  deed  in  fee 
simple  of  the  Starke  county  land,  duly  executed 
and  acknowledged  by  appellee  and  his  wife  with  . 
covenants  of  general  warranty,  and  demanded  of 
appellant  that  he  perform  his  part  of  said  con- 
tract by  executing  to  this  appellee  a  deed,  mort- 
gage, and  note  as  provided  in  said  contract. 
Appellant  refused  and  still  refuses  to  perform 
his  part  of  the  contract.  Appellee  is  still  will- 
ing to  comply  with  his  said  contract  and  to  de* 
liver  said  deed  for  the  said  Starke  county  land, 
and  now  brings  the  same  into  court  together 
with  the  abstract  of  title  down  to  date  showing 
a  good  fee-simple  title  in  appellee,  free  and  clear 
from  all  incumbrances  for  the  use  of  the  appel- 
lant. There  is  a  demand  that  the  appellant  be 
required  specifically  to  perform  said  agreement. 

Exhibit  A,  which  is  the  offer  and  accept- 
ance and  which  Is  made  the  basis  of  the  suit, 
is  as  follows: 

"Indianapolis,  Ind.,  August  17,  1911. 

"Mr.  J.  Edward  Morris,  City— Dear  Sir:  I 
hereby  agree  to  the  following  exchange  of  farms 
and  on  the  basis  hereinafter  mentioned  as  fol- 
lows: I  will  give  you  my  farm  upon  which  I 
now  reside  consisting  of  84.17  acres  more  or 
less  and  located  about  1%  miles  south  of  Char« 
lottesville,  Indiana,  and  in  the  northwestern 
part  of  Ripley  township  of  Rush  county,  In- 
diana, the  same  being  all  and  the  only  land  now 
owned  by  me  in  said  township  and  county  at 
this  time,  for  your  tract  of  360  acres  of  land  be- 
ing the  N.  E.  quarter  and  the  north  half  of  the 
S.  E.  %  and  the  east  %  of  the  N.  W.  %  and 
the  N.  E.  ^,  of  the  S.  W.  ^  aU  in  section  11. 
township  35  north,  range  1  west,  Washington 
township,  Starke  county,  .state  of  Indiana. 

"You  are  to  accept  my  farm  subject  to  a 
$3,000  mortgage  due  January  21,  1913,  and 
drawing  6  per  cent  interest  and  allow  me  pos- 
session until  January  1,  1912,  with  the  excep- 
tion that  you  will  be  permitted  to  sow  wheat 
this  fall  on  any  part  of  the  farm  you  desire. 

"It  is  understood  that  I  am  to  have  posses- 
sion of  the  Starke  county  farm  as  soon  as  the 
deal  is  dosed  and  I  am  to  give  you  a  first  mort- 
gage of  $1,800  on  the  land  drawing  6  per  cent 
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bom  date  of  closing,  said  note  to  mature  Jan- 
nary  2lBt,  1913,  and  to  proTide  the  osnal  pre- 
payment privilegea. 

"It  is  understood  that  each  ot  us  are  to  fur^ 
*  nish  good  abstract  brought  down  to  date  show- 
ing good  fee-simple  title  in  us  free  and  clear  of 
any  and  all  liens  and  incumbrances  whatsoever 
except  those  herein  mentioned  and  except  also 
that  each  of  us  agree  to  assume  and  pay  the 
taxes  of  1911  due  and  payable  in  1912  on  each 
{arm. 

"It  is  also  understood  that  conTeyances  are  to 
be  made  by  good  and  sufficient  general  warranty 
deed  properly  executed. 

"This  proposition  to  be  eSective  must  be  ac- 
cepted by  yon  and  your  wife  on  or  before  7:00 
o'clock  p.  m.  August  18,  1911. 

"R.  B.  Harter. 

"Accepted  9:30  a.  m.  August  18,  1911. 

"J.  Edward  Morris. 
"Isa  Morris." 

The  demurrer  to  tbia  complaint  was  for 
want  of  facts  to  constitnte  a  canse  of  action 
against  the  appellant. 

[11  Appellee  contends  that  ai^ellant  has 
presented  no  question  for  the  consideration 
of  this  court  for  the  reascm  that  be  failed  to 
comply  with  clause  6,  rule  22  (56  N.  B.  y1) 
of  the  court  in  the  preparation  of  his  brief. 
While  it  is  true  that  appellant  has  not  strict- 
ly followed  said  rule,  still  his  brief  contains 
enough,  and  is  so  arranged  as  to  adrise  the 
court  of  the  questlcms  presented.  A  good- 
faith  effort  is  shown,  and  the  purpose  of  tbe 
rule  has  been  served.  Repp  v.  Indianapolis, 
etc..  Traction  Co!,  184  Ind.  675,  111  N.  a  614; 
Howard  v.  Adkins,  167  Ind.  184,  78  N.  B.  665; 
Foote  V.  Foote,  53  ind.  App.  673,  102  N.  B. 
393 ;  Berkey  v.  Rensberger,  49  Ind.  App.  226, 
96  N.  B.  32 ;  Gelsendortf  v.  Cobb,  47  Ind.  AW). 
673,  94  N.  B.  236. 

[2-4]  It  has  been  expressly  held  by  both  the 
Supreme  and  Apiiellate  Courts  of  this  state 
tbat  a  complaint  for  specific  performance  to 
be  sufficient  should  allege  facts  that  would 
have  been  sufficient  upon  a  default  to  enable 
the  court  to  draft  the  decree  from  its  aver- 
ments. Burke  y.  Mead,  150  Ind.  262,  259,  61 
M.  B.  880;  McOanley  ▼.  Schatzley,  44  Ind. 
App.  262,  88  N.  B.  972.  Applying  this  prin- 
ciple of  law  to  the  complaint  in  suit,  we 
must  hold  that  It- is  insufficient  to  withstand 
the  appellant's  demurrer.  The  complaint 
Is  based  up<m  a  contract  that  provides,  among 
other  things,  that  an  $1,800  first  mortgage 
is  to  be  executed  by  appellant  to  appellee 
which  should  draw  6  per  cent,  interest  from 
date  of  closing  to  maturity,  January  21,  1913, 
and  that  such  note  should  provide  for  "tb'e 
usual  prepayment  privileges."  We  are  not 
prepared  to  say  what  such  usual  prepayment 
privileges  are.  Sometimes  the  privilege  grant- 
ed is  to  make  prepayment  at  the  will  of  the 
mortgagor,  sometimes  to  make  payments  at  in- 
terest paying  dates,  sometimes  quarterly,  or 
semiannually,  or  annually.  There  is  no  cer- 
tain amount  which  appellee  will  be  per- 
mitted to  prepay.    The  contract  is  certainly  in- 


definite as  to  the  privileges  of  payment  tbat 
should  be  granted  to  appellant,  and  we  do 
not  see  how  the  court  in  rendering  a  decree 
for  specific  performance  upon  default  could 
have  determined  upon  tb.e  privilege  to  be 
extended.  .  If  he  oould  not  do  so,  then  the 
complaint  does  not  measure  up  to  the  require- 
ments of  the  authorities  cited.  It  is  not 
necessary  for  the  purpose  of  the  demurrer  to 
the  complaint  that  we  shall  decide  that  the 
contract  Is  an  illegal  contract,  or  that  there 
is  no  remedy  at  law  under  it  We  do  decide, 
however,  tbat  more  certainty  is  required  in  a 
contract  where  specific  performance  is  In- 
voked than  is  required  where  the  remedy  is 
sought  at  law  by  way  of  damages.  The  con- 
tract may  be  legal  and  yet  of  such  a  diar- 
acter  that  specific  performance  thereof  will 
not  be  enforced. 

[S]  Appellee,  in  Us  brief,  has  quoted  at 
length  the  opinion  of  the  trial  court  in  whldi 
such  courtb  speaking  with  reference  to  the 
$3,000  mortgage,  states  tbat  from  the  lan- 
guage alone  it  would  necessarily  follow  that 
he  (appellee)  assumed, wbat  was  due  on  the 
mortgage,  further  accrued  interest,  or  in- 
terest ftom  and  after'  the  transaction.  This 
statement  is  amUguous  to  us;  but,  if  we 
rightly  interpret  it,  it  does  not  seem  to  have 
been  the  interpretation  placed  upon  this 
particular  part  of  the  contract  by  the  appel-, 
lee.  It  appears  by  appellee's  original  com- 
plaint, wbich  was  introduced  in  evidence, 
that,  at  the  time  certain  papers  were  there- 
after placed  in  the  hands  of  a  third  person, 
it  was  mutually  agreed  between  the  appellee 
and  the  appellant  that  the  appellee  should 
assome  the  interest  on  such  mortgage  at  the 
rate  of  6  per  cent,  interest  per  annum  fnxn 
the  date  of  the  consummati<m  of  the  trans- 
action. We  quote  this,  together  with  the 
statement  from  the  opinion  of  the  trial  court, 
for  the  purpose  of  showing  the  confusion  in 
the  minds  of  the  persons  involved  in  the  trans- 
action, and  of  the  court  as  to  the  matter  of 
the  interest  upon  the  $3,000  mortgage,  and  for 
the  purpose  of  confirming  our  opinion  that  the 
contract  was  uncertain  and  indefinite  as  to 
this  interest.  Appellee  contends  that  the  con- 
struction which  the  parties  thereafter  put  up- 
on the  contract  by  the  execution  of  the  deeds 
and  mortgage,  which  were  deposited  with  a 
third  party,  may  be  coiuidered  by  the  court 
in  determining  the  intention  of  the  i>arties; 
and  tbat  sudi  construction  was  put  upon  it 
by  the  acts  of  the  parties  as  to  make  the 
contract  certain  and  definite,  even  if  it  be 
conceded  by  appellee  that  there  was  any  uncer- 
tainty in  it  But  we  are  now  passing  upon 
the  sufficiency  of  the  complaint  which  is 
based  upon  the  contract.  In  which  complaint 
we  find  nothing  pleaded  tbat  shows  the  con- 
struction placed  upon  the  contract  by  the 
parties.  The  complaint  is  insufficient,  and 
the  demurrer  to  it  should  have  been  sustain- 
ed. WilUams  V.  Stewart  25  Minn.  616; 
Bnmett  v.  KuUak,  76  Cal.  635,  18  Paa  401; 
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Hoore  v.  Galnpo,  66  N.  X  Bq.  l&i,  55  Atl.  628.  [ 
[6-1 3]  In  bla  motion  for  a  new  trial,  a.ppel- 
lant  cballenges  the  sufficiency  of  the  evidence 
to  sustain  the  finding  and  judgment  of  the 
court  In  determining  this  question,  we  do 
so  with  the.  following  established  principles 
of  equity  jurisprudence  before  us: 

An  application  for  specific  performance  is 
sot  a  matter  of  right,  but  is  addressed  to  the 
sound  discretion  of  the  court,  in  view  of  all 
the  circumstances.  The  application  of  the 
principle  Is  guided  by  established  rules  and 
practice  in  equity,  which  are  advisory  rather 
than  mandatory.  The  contract  must  be 
certain,  Just,  and  equal  in  all  its  parts,  and 
for  an  adequate  consideratioa.  It  must  not 
hare  been  obtained  under  unfair  circum- 
stances, and  It  must  not  be  hard  or  uncMi- 
sdonable.  It  must  be  capable  of  being  per- 
formed without  adding  to  its  terms,  and 
nothing  must  be  left  to  the  future.  It  must 
appear  that  the  plaintiff  has  no  adequate 
remedy  at  law,  and  that  a  refusal  to  perform 
the  contract  would  be  a'  fraud  upon  him.  It 
Is  not  necessary  that  the  plaintiff  be  convict- 
ed of  fraud  in  order  that  specific  performance 
be  denied  him.  There 'may  ev«i  be  no  blame 
attached  to  him ;  but,  if  there  is  a  want  of 
equality  and  fairness  within  the  contract 
Itself,  the  court  will  not  exercise  its  extraor- 
.  dlnary  jurisdiction  in  spedflc  performance. 
In  determining  the  fairness  of  the  contract, 
the  court  will  look  to  the  surrounding  dr- 
camstanoes,  such  as  incapacity,  or  inequality 
of  the  parties,  the  manner  of  the  execution 
of  the  ctmtract,  the  experience  or  Inexperi- 
ence of  the  contracting  parties,  and  their 
opportunity  to  advise  with  others  of  experi- 
ence In  such  transactions.  If  greater  wrong 
Is  likely  to  result  to  the  defendant  on  ac- 
count of  the  granting  of  specific  performance 
than  the  plaintiff  will  suffer  in  case  It  Is 
withheld,  equity  will  deny  It  The  court  will 
ctmslder  the  facts  that  the  plaintiff  has  not 
parted  with  any  consideration,  and  that  he 
is  in  statu  quo  at  the  commencement  of  the 
suit  Ash  V.  Daggy,  6  Ind.  259 ;  Modisett  ▼. 
Johnson,  2  Blackf.  431,  439;  U  N.  A.  &  Chi. 
R.  W.  Co.  V.  Bodenschatz,  141  Ind.  261,  263, 
89  N.  B.  T08;  Gas  Light  &  Coke  Co.  v.  City 
of  New  Albany,  139  Ind.  680,  39  N.  E.  462; 
Ames  V.  Ames,>  46  Ind.  App.  597,  91  N.  E.  509 ; 
Homer  v.  Clark,  27  Ind.  App.  6,  60  N.  R  732 ; 
Mather  t.  Slmonton,  73  Ind.  095;  Shubert  v. 
Woodward,  167  Fed.  47,  92  C.  C.  A.  509; 
Starcber  Bros.  v.  Duty,  61  W.  Va.  373,  56 
S.  E.  524,  9  L.  B.  A.  (N.  S.)  913,  123  Am.  St 
Bep.  990;  Friend  v.  Lamb,  152  Pa.  529,  26 
Atl.  577,  34  Am.  St  Rep.  672;'  Faleke  v. 
Gray,  4  Drury,  651;  Elliott  on  Contracts,  § 
2277;  Wlllard  v.  Tayloe,  8  WalL  557,  19 
L.  Ed.  501. 

[14]  It  appears  by  the  undisputed  evidence 
In  this  case:  That  appellee  was,  at  the  time 
of  the  transaction  involved,  a  real  estate 
agent  of  several  years'  experience,  and  locat- 
ed in  the  dty  of  Indianapolis.    That  be  was 


at  said  time  president  of  the  Indiana  Beal 
Estate  Association.  That  he  owned  360  acres 
of  undralned,  unimproved,  and  uncultivated 
land  In  Starke  county,  Ind.,  which  he  had 
advertised  In  the  Indianapolis  News,  and 
by  thjs  means  his  negotiations  opened  with 
appellant  That  appellant  was  a  farmer, 
owning  a  farm  In  Rush  county,  Ind.,  con- 
sisting of  84.17  acres  of  well-improved  land 
in  a  good  state  of  cultivation,  upon  which  be 
had  lived  alone,  and  which  he  had  farmed 
for  about  12  years.  That  he  knew  nothing 
of  Starke  county  land,  and  fanning  ccmdl- 
tlons  in  that  country,  and,  except  for  the 
hour,  or  at  most  two  hours  of  inspection  of 
the  360-acre  tract  Involved,  he  necessarily 
depended  in  a  large  measure  up<»i  appellee 
for  his  knowledge  thereof.  On  August  17, 
1911,  ajipellant  met  uppellee  in  Indianapolis, 
and,  together,  they  visited  the  Starke  county 
land.  Arriving  at  Plymouth,  a  few  miles 
from  the  land,  appellant  says: 

"Had  some  difficulty  in  getting  a  conveyance. 
I  ran  into  Mr.  Gams  that  I  had  met  before. 
We  took  lunch  along  and  went  out  to  the  land  in 
an  automobile.  Mr,  Garns  having  lived  in  the 
neighborhood,  Mr.  Harter  asked  him  some  gaes- 
dons." 

Mr.  Gams  later  testified  that  he  was  a  real 
estate  agent,  and  had  been  for  about  nine 
years,  and  that  he  lived  at  Plymouth;  that 
he  had  this  land  listed  for  sale,  and  on  this 
day  had  a  talk  with  appellee  before  he  met 
appellant,  after  which  he  took  them  to  the  ' 
land  in  bis  automobile.  Appellee  did  not 
know  of  Mr.  Gams'  agency.  Without  going 
Into  details  of  the  hour,  or  two  hours  of 
Inspection  of  the  land,  we  note  that  by  some 
means  appellant  received  an  exalted  impres- 
sion of  its  present  and  prospective  possibil- 
ities and  value  as  compared  with  that  given 
by  appellee's  witnesses  who  lived  near  the 
land  and  were  acquainted  with  it  Appellant 
says  that  appellee  told  him  that  140  acres  ot 
the  land,  or  like  that,  was  suitable  for 
onion  culture,  while  appellant's  witness 
Haines  says  that  it  is  not  onion  land.  Wit- 
ness Boots  says  some  onion  land  in  north  east 
corner;  witness  Watkina  says  tf  land  were 
cleared  only  small  i>art  would  be  suitable  for 
onions;  witness  Peters  says  that  be  under- 
stands that  the  north  part  would  be  suitable 
for  ooioa  culture,  might  be  40  to  60  acres 
suitable,  and  that  he  knows  of  "raise  In  price 
of  from  |7  to  $100  per  acre  on  onion  land." 
This  possible  Increase  in  the  value  pf  the 
onion  land,  together  with  appellee's  r^re- 
sentatlon  of  the  onion  acreage,  which  repre- 
sentation he  does  not  dispute,  may  account 
for  the  appellant's  exalted  impression  of  its 
present  and  prospective  value  as  compared 
with  its  value  as  an  onion  proposition  as 
given  by  appellee's  own  witness.  This  value 
as  fixed  by  appellee's  witness  is  much  dis- 
counted by  appellant's  witnesses.  After  the 
Inspection  of  the  land,  the  parties  returned 


Digitized  by 


Google 


Ind.) 


HARTEB  ▼.  MORRIS 


27 


to  Indianapolis,  where  tbey  arrived  at  abotit 
11  o'clock  at  night  negotiating  the  terms  of 
tb^  deal  on  the  way. 

Arriving  in  Indianapolis,  they  went  to  the 
appellee's  private  ofBce,  where  the  appellee 
wrote  the  proposition  Involved  in  this  suit, 
which  was  thereupon  signed  by  the  appellant 
between  11  and  12  o'clock  at  night,  and  then 
left  with  the  appellee  for  acceptance  by  him- 
self and  wife.  We  do  not  deem  It  necessary 
to  go  further  Into  details  regarding  the 
negotiations  between  the  appellant  and  the 
appellee  for  the  purposes  of  this  decision, 
though,  viewing  the  transactlcHi  as  a  whole, 
we  are  sattsfled  that  the  equities  of  the  case 
are  with  the  appellant  and  that  specific 
Iterfonnance  should  not  be  enforced ;  but  we 
do  not  rest  oar  decision  on  this  conclusion 
alone. 

[15,16]  At  9:30  on  the  next  morning,  the 
acceptance  was  signed  by  the  appellee  and  his 
wife.  However,  it  was  never  delivered  to 
the  appellant.  That  afternoon,  appellee  testi- 
fies, he  told  appellant  that  they  had  accepted 
the  proposition  and  says  that  he  had  the  con- 
tract there  and  exhibited  it  to  Mr.  Hughes. 
He  also  says  that  he  showed  appellant  that 
he  had  accepted,  but  appellant  says  that  he 
did  not  see  it  imtll  long  after  the  suit  was 
brought.  Witness  Hughes,  one  of  the  attor- 
neys for  the  appellant,  says  that  the  contract 
was  not  produced,  that  it  was  not  shown  to 
him  the  next  day,  and  that  he  never  saw  it 
until  It  was  thereafter  produced  for  inspec- 
tion by  attorneys  for  the  appellee  in  their 
office  in  the  dty  of  Rnshville.  There  Is  no 
<dalm  made  anywhere  ttiat  there  was  a  de- 
livery of  the  acceptance  by  the  appellee  to 
the  an>ellant  This  fallnre  to  deliver  an  ao- 
c^tanoe  of  the  contract  to  the  appellant,  or 
to  place  it  with  -certain  papers  prepared  upon 
that  occasion  and  deposited  with  BIr.  Hughes, 
may  be  accoonted  for  by  the  fact  that  it  ap- 
pears by  the  evidence  ttiat  both  the  appellee 
and  the  appellant  had  stated  that  they  might 
not  want  to  go  ahead  with  the  deal.  The 
contract  being  for  the  sale  of  real  estate,  in 
order  to  bind  the  appellee  under  the  statute 
of  frauds,  must  of  necessity  be  In  writing  and 
signed  by  him.  Section  7462,  BamiT  Ann.  St 
1914.  An  oral  acceptance  of  a  contract  of 
sale  of  land  has  been  held  sufficient,  but  this 
was  in  a  contract  ot  sale  in  which  there  was 
a  nHmcy  o(»slderatlon.    In  the  case  now  be- 


ing considered,  the  contract  was  for  an  ex- 
change of  lands  which  contemplates  a  sale,  not 
only  by  appellant,  but  also  by  the  appellee, 
and  he  could  not  satisfy  the  statute  by  sign- 
ing an  acceptance  of  such  a  contract  and  then 
placing  it  in  his  pocket  without  delivering, 
thereby  keeping  It  within  his  own  controL 
He  did  not  thereby  bind  himself  to  convey 
his  tract  of  real  estate  to  the  appellant 
Montauk  Ass'n  v.  Daly,  32  Misc.  Rep.  558,  67 
N.  7.  Snpp.  312.  It  will  liardly  be  contended 
that  if  appellant  had  brought  this  action 
against  appellee  to  compel  him  to  convey  to 
appellant  the  Starke  county  land,'  under  this 
same  contract  he  could  have  prevailed  in 
his  suit;  for  appellee  would  have  t>een  per- 
mitted to  show  that  there  has  been  no  valid 
acceptance  of  the  contract  on  his  pert  If 
the  contract  could  not  be  enforced  against 
the  appellee  because  of  the  want  of 
valid  acceptance,  then  certainly  appellee 
should  not  be  permitted  to  enforce  per- 
formance of  the  contract  when  he  himself 
is  not  bound  thereby.  If  there  was  a 
valid  acceptance  of  this  contract'  and  its 
sijedflc  performance  were  enforced,  then  the 
appellant  would  be  put  In  xx>ssession  of  the 
Starke  county  land,  undralned,  uncultivated, 
and  without  Improvements,  incumbered  with 
an  $1,800  mortgage,  and  wl^out  the  neces- 
sary means  of  paying  it  with  which  mort- 
gage the  land  must  be  incumbered  as  a  part 
of  the  transaction.  The  appellee  has  not 
parted  with  any  consideration  for  the  real 
estate^  the  conveyance  of  which  he  seeks  to 
enforce,  and  was  at  the  commencement  of  the 
suit  in  statu  quo.  The  refusal  to  enforce 
performance  of  the  cixitract  can  work  no 
fraud  upon  him.  We  are  satisfied  that  a 
greater  wrong  Is  likely  to  result  to  the  ap- 
pellant if  specific  performance  is  enforced 
than  the  appellee  would  suffer  tn  case  it  is 
denied.  We  cannot  hold  In  this  case  that  the 
appellee  will  sufter  irreparable  injury  by 
reason  of  any  failure  in  the  performance  of 
the  contract  and  that  at  the  time  of  the  com- 
mencement of  the  suit,  if  he  liad  made  a 
valid  acceptance,  we  hold  that  he  had  a  com- 
plete remedy  at  law.  The  Judgment  Is  revers- 
ed, with  instructions  to  the  trial  court  to 
grant  a  new  trial,  and  to  sustain  the  demur- 
rer to  the  second  amended  complaint  and  for 
such  other  proceedinga  as  are  in  liatmony 
with  this  decbion. 
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no  Ind.  App.  4S) 
KIPFER  et  aL  T.  POLSON.     (No.  0826.) 

'Appellate  Oonrt  of  Indiana,  Division  No.  1. 
April  24,  1919.) 

Appkai,    and    EIbbob    <S=635(3)— Qumtionb 
Pkesentbd  fob  Review — Absence  ov  Evi- 
dence. 
Where  the  questions  presented  by  the  appeal 
require  a  consideration  of  all  the  evidence,  and 
the  bill  of  exceptions  affirmatively  shows  that 
the  evidence  is  not  all  in  the  record,  the  judg- 
ment must  be  affirmed. 

Appeal  from  Circuit  Court,  Marsball  Coun- 
ty;  Smith  N.  Stevens,  Judge. 

Action  between  James  R  Klpfer  and  an- 
other and  Edward  W.  Poison.  Judgment  for 
the  latter,  and  the  former  appeal.    AflStmed. 

W.  B.  Hess  and  Chas.  Kelllson,  both  of 
Plymouth,  and  Hays  &  Hays,  of  Sullivan,  for 
appellants. 

H.  A.  Logan,  L.  M.  Lauer,  and  J.  W.  Kltch, 
all  of  Plymouth,  for  appellee. 

REMY,  J.  Bach  of  the  questions  properly 
presented  by  this  appeal  would  require  for 
its  determination  a  consideration  of  all  the 
evidence.  The  bill  of  exceptions  affirmatively 
shows  that  the  evidence  is  not  all  in  the 
record.  Under  such  circumstances  the 
judgment  of  the  trial  court  is  conclusive,  and 
on  the  authority  of  Thome  v.  Indianapolis 
Abattoir  Co.,  152  Ind.  317,  52  N.  B.  147,  the 
Judgment  in  this  case  la  affirmed. 


flO  Ind.  App.  718) 

CHILDS  et  al.  v.  GOETCHBUS  et  aL 
(No.  9747.) 

(Appellate  Conrt  of  Indiana.    April  26,  1919.) 

Appeal  from  Superior  Court,  Delaware  Coun- 
ty ;   Harry  H.  Orr,  Special  Judge. 

Action  by  Laura  B.  Childs  and  another 
against  James  Roy  Goetcheus,  trustee,  and 
others.  Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

Timothy  S.  Owen,  of  Muncie,  for  appellants. 
McCleUan,  Hensel  &  Guthrie,  of  Muncie,  tor 
appellees. 

PER  CURIAM.    Judgment  affirmed. 


OKI  in.  «6) 
TAZEWELL  COAL  CO.  t.  mDUSTRIAL 
COMMISSION  et  aL    (No.  12623.) 

(Supreme  Conrt  of  Illinois.     April  16,  1919.) 

1.  Mabteb  and  Sebvart  €=a397 — Wobkiien's 

COUPBNSATION  —  JUBISDICTXON  —  PBESUICP- 
TION.* 

There  is  no  presumption  of  jurisdiction  In 
favor  of  a  body  exercising  a  limited  or  statutory 
jurisdiction,  such  as  the  Industrial  Board. 


2.  Mabteb  and   Sebvart  «s»417@)— Wobk- 
ken's    Coupenbation— (^btiobabi— Sinn- 
ciency  or  Retubn. 
Return  to  writ  of  certiorari  commanding 
Industrial  Board  to  certify  to  the  court  a  com- 
plete record  of  proceedings  whereby  the  board, 
under  Workmen's  Compensation  Act,  i  9,  had 
commuted  compensation  to  lump  sum,  on  claim- 
ant's petition  therefor,  must  show  what  notice  of 
the  proceedings  was  given  employer,  and  must 
contain  the  testimony  upon  which  board's  deci- 
sion was  based,  in  order  that  employer  may  not 
be  deprived  of  its  right  to  a  judicial  review  of 
the  proceedings. 

Error  to  Circuit  Court,  Tazewell  County;  J. 
M.  Nlehaus,  Judge. 

Proceeding  under  Workmen's  Compensa- 
tion Act  by  Martina  Lipnick,  administratrix 
of  the  estate  of  Andrew  Lipnlck,  deceased, 
for  compensation  for  the  death  of  Andrew 
Lipnlck,  opposed  by  the  Tazewell  Coal  Com- 
pany, employer.  Award  to  claimant  by  In- 
dustrial Board  was  commuted  upon  claim- 
ant's petition  therefor,  and  employer  petition- 
ed for  writ  of  certiorari.  Writ  quashed  by 
circuit  court,  and  employer  brings  error.  Re- 
versed and  remanded. 

William  A.  Potts,  of  Pekin,  for  plaintiff  In 
error. 

J.  P.  St  Oerny,  of  Pekin  (W.  B.  Cooney,  of 
PekIn,  of  counsel),  for  defendant  In  error. 

CARTWRIGHT,  J.  The  Industrial  Board 
awarded  compensation  to  defendant  in  error, 
Martina  Lipnlck,  administratrix  of  the  es- 
tate of  Andrew  Lipni<^  deceased,  on  account 
of  his  death  while  In  the  employment  ot 
plaintiff  In  error,  the  TazeweU  Coal  Compa- 
ny. On  September  12,  1917,  plaintiff  in  er- 
ror filed  its  verified  petition  in  the  circuit 
court  of  Tazewell  county,  alleging  that  on  July 
2,  1917,  defendant  in  error,  Martina  Lipnlck, 
filed  her  petition  for  payment  of  the  com- 
pensation in  a  lump  sum,  and  upon  a  hearing 
an  order  was  made  on  August  21,  1917,  by 
which  the  compensation  was  commuted  to  a 
lump  sum  of  $3,093.74,  and  notice  of  the  or- 
der was  received  by  plaintiff  in  error  on  Au- 
gust 26,  1917,  that  no  notice  of  the  filing  ot 
the  petition  was  given  to  plaintiff  In  error, 
and  it  had  no  notice  of  the  pendency  of  the 
petition  and  no  opportunity  to  api)ear  and 
oppose,  by  evidence  or  otherwise,  the  com- 
mutation of  the  award  to  a  lump  sum,  and 
that  the  Industrial  Board  had  no  jurisdiction 
of  the  cause  or  the  person  of  the  plaintiff  la 
error.  The  petition  prayed  for  a  writ  of  cer^ 
tlorari  commanding  the  Industrial  Board  to 
■certify  to  the  court  a  full  and  complete  rec- 
ord of  the  proceedings.  The  writ  was  issued 
and  a  return  was  made  certified  as  a  fuU  and 
complete  record,  which  showed  a  petition  for 
the  commutation  of  the  compensation  to  a 
lump  sum  and  alleging  facts  upon  which  the 
petition  was  based.    Concerning  jurisdiction 
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and  Uie  basis  for  the  finding  and  order  of  the 
board  the  record  Is  as  follows: 

"Th«  said  board  having  given  proper  notice  to 
the  parties  hereto,  and  said  matter  now  coming 
to  be  heard,  the  board,  upon  proper  showing  of 
the  parties  hereto,  and  having  made  careful  in- 
quiry and  investigation  of  said  matter,  and  be- 
ing fully  advised  in  the  premises,  doth  find  that 
it  is  for  the  best  interest  of  the  parties  hereto 
that  compensation  be  paid  in  a  lump  sum." 

The,  court  quashed  the  writ  of  certiorari, 
dismissed  the  petition,  rendered  judgment  for 
costs  against  plaintiff  In  error,  and  certified 
that  the  cause  was  one  proper  to  be  reviewed 
by  this  court 

[1,  2]  Section  9  of  the  Workmen's  Compen- 
sation Act  (Kurd's  Rev.  St  1917,  C.  48,  i  134) 
provides  that  upon  a  petition  to  the  Indus- 
trial Board,  If,  upon  proper  notice  to  the  In- 
terested parties  and  a  proper  showing  made 
before  the  board,  it  appears  for  the  best  In- 
terest of  the  parties  that  the  c<Hnpensatlon 
be  paid  in  a  lump  sum,  the  board  may  order 
commutation  to  an  equivalent  lump  sum. 
The  statute  does  not  prescribe  the  character 
of  notice  which  shall  be  given,  or  the  length 
of  time  or  manner  of  service,  but  only  that 
there  shall  be  prefer  notice.  The  record  does 
not  show  any  rule  or  regulation  of  the  board 
as  to  what  Is  regarded  as  proper  notice,  or 
what  notice  is  to  be  given,  which  would  be 
subject  to  judicial  review  to  determine  its 
reasonableness.  Kettles  v.  People,  221  III. 
221,  77  N.  E.  472.  The  Constitution  affords 
protection  against  the  Imposition  of  any 
liability  without  notice  and  an  opportunity 
to  be  heard.  There  is  no  presumption  of 
jurisdiction  in  favor  of  a  body  exercising  a 
limited  or  statutory  jurisdiction,  such  as  an 
Industrial  Board.  Nothing  is  taken  by  In- 
tendment in  favor  of  such  jurisdiction,  but 
the  facts  upon  which  the  jurisdiction  is 
founded  must  appear  in  the  record.  The  rec- 
ord filed  in  return  to  the  writ  does  not  show 
what  notice  was  given  to  plaintiff  in  error, 
or  what  method  of  informing  plaintiff  in  error 
of  the  proceeding  was  adopted  or  regarded 
proper  by  the  Industrial  Board,  and  the  rec- 
ord fails  to  show  jurisdiction  over  plaintiff 
In  error  or  any  authority  of  the  board  to 
hear  and  decide  the  question  presented  by  the 
petition.  Plaintiff  in  error  had  a  right  to  a 
judicial  review  of  the  proceeding,  and  the 
record  must  show  that  the  board  acted  upon 
evidence  and  contain  the  testimony  upon 
which  the  decision  was  based,  in  order  that 
the  court  may  determine  whether  there  was 
any  evidence  fairly  tending  to  sustain  the 
order.  Forschner  &  Co.  v.  Industrial  Board, 
278  111.  99,  115  X.  E.  912.  The  record  con- 
tains no  fact  or  evidence  upon  which  the  or- 
der was  founded  but  only  the  conclusion  of 
the  board  that  it  was  ior  the  best  interest  of 
the  parties  that  compensation  be  paid  in  a 
lump  sum.     Such  a  record  practically  de- 


prives a  party  of  any  review  of  the  proceed- 
ing. 

The  judgment  of  the  circuit  court  is  re- 
versed,- and  the  cause  is  remanded. 

Reversed  and  renianded. 


(188  lU.  t» 
BARBETT  CO.  v.  INDUSTRIAL  COMMIS- 
SION et  aL    (No.  12630.) 

(Supreme  Court  of  Illinois.     April  Ifiv  1919.) 

1.  MASTKa  ANn  Sebvant  «s3406(1)  —  Wobk- 

MSN'S  COICPENBATION  AOT— NOTICf  Or  ACCI- 
DENT. 

Where  the  only  notice  of  an  accident  given 
an  employer  was  by  the  injured  person  at  a 
time  which  he  estimated  to  be  from  a  month 
to  2  months  after  the  accident,  there  was  no. 
evidence  from  which  it  could  be  found  that  no- 
tice was  given  within  30  days. 

2.  Masteb  and  Sebvant  «s>398— Wobkukn's 
Compensation  Act— Notiok  of  Accident. 

The  Workmen's  Compensation  Act  requires 
that  notice  of  an  accident  be  given  the  em- 
ployer within  30  days,  and  this  requirement  is 
jurisdictional. 

Error  to  Circuit  C!ourt  Peoria  County ;  O. 
V.  Miles,  Judge. 

Proceedings  by  L.  O.  Eagleton,  adminis- 
trator, under  the  Workmen's  Compensation 
Act  to  obtain  compensation  for  the  death 
of  Henry  Keefa  Opposed  by  the  Barrett 
Company,  the  employer.  There  was  an 
award  by  the  Industrial  Commission,  whidi 
was  set  aside  by  the  circuit  court  and  the 
claimant  brings  error.    Affirmed. 

Roseoe  Berget  of  Peoria,  for  plaintiff  in 
error. 

Frank  M.  Cox,  of  Chicago,  and  George  W. 
Sprenger,  of  Peoria,  for  defendant  in  error. 

DUNN,  3.  Henry  Keefe  died  on  Decemlier 
19,  1916,  and  a  claim  for  compensation  for 
his  death  was  presented  under  the  Work- 
men's Compensation  Act  (Hurd's  Rev.  St. 
1917,  c.  48,  H  126-1521)  against  the  Barrett 
Company.  The  arbitrator  found  that  notice 
of  the  accident  was  not  given  to  the  em- 
ployer, and  demand  for  compensation  was 
not  made  upon  it  within  the  time  required 
by  the  provisions  of  the  act  The  Indus- 
trial Commission  reviewed  this  decision  and 
made  an  award  in  favor  of  the  claimant. 
Upon  a  writ  of  certiorari  the  circuit  court 
of  Peoria  county  set  aside  the  finding  of 
the  commission,  and  the  claimant  has  sued 
out  a  writ  of  error  to  reverse  this  judg- 
ment 

[1,  2]  No  one  saw  the  supposed  accident 
in  which  the  deceased  received  his  injury. 
There  is  no  evidence  in  the  record  of  sudi 
accident  except  the  statements  of  the  de- 
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ceased  made  to  the  foreman  nnder  whom 
he  worked  and  fhe  superintendent  of  the 
defendant  in  error's  plant.  The  deceased 
was  a  paper  maker  and  millwright,  and  had 
been  employed  by  the  defendant  in  error 
for  17  years.  His  death  occurred  from  in- 
fection of  bis  right  liip  and  -bone,  which 
there  is  evidence  tending  to  show  had  been 
caused  by  an  external  injury  which  did  not 
break  the  skin.  Dr.  Trewyn  began  treating 
him  some  time  in  September.  W.  R.  Holmes 
was  tbe  foreman  nnder  whom  the  deceased 
worked,  and  be  testified  that  Keefe  quit 
work  on  Saturday,  S^tember  23d;  that  he 
had  complained  for  8  fir  4  weeks  of  having 
rheumatism,  and  on  Septeml>er  23d  Holmes 
told  him  he  had  better  stay  home  the  next 
day  and  when  he  got  well  to  come  back. 
About  a  we^  later  Keefe  told  him  that  he 
had  been  struck  on  the  hip  by  a  rag  truck 
pushed  by  a  negro  employ^  of  the  defendant 
in  error  while  he  was  engaged  In  his  work. 
He  could  not  state  bow  long  before  the 
23d  tbe  deceased  told  blm  he  got  struck, 
but  as  near  as  he  could  state  it  was  a  month 
or  6  weeks.  He  could  not  say  whether  it 
was  less  than  a  month.  Hennessy,  the  su- 
perintendent of  defendant  in  error,  testified 
that  Keefe  came  down  to  see  him  and  said 
that  be  thought  for  a  long  time  his  trouble 
was  rheumatism,  but  that  he  believed  now 
it  was  due  to  being  squeezed  between  the 
truck  and  the  beaters.  He  said  that  tho 
truck  was  moved  or  being  pushed  by  some 
one  and  crowded  him  in  between  the  truck 
and  the  beaters.  He  did  not  fix  the  time 
or  any  approximate  time.  He  gave  the  ap- 
proximate time  as  a  month  or  2  months. 
As  to  the  time  he  had  been  struck  by  the 
truck  he  could  not  remember  himself.  This 
was  all  tbe  evidence  in  regard  to  when  the 
accident  occurred. 

The  statute  requires  that  notice  of  the 
accident  be  given  the  employer  within  30 
days,  and  this  requirement  is  jurisdictional. 
Bushnell  v.  Industrial  Board,  276  111.  262, 
114  N.  Bl  496.  Since  there  Is  no  evidence  in 
tbe  record  from  which  It  can  be  found  that 
notice  was  given  to  tbe  employer  within  SO 
days  after  the  accident,  the  Industrial  Com- 
mission was  without  jurisdiction,  and  its 
award  was  properly  set  asida 

The  judgmoit  of  the  circuit  court  Is  af- 
firmed. 

Judgment  affirmed. 


(237  III.  420) 

ABE3N  T.  PAGE.     (No.  12!^.)  • 

(Supreme  Court  of  lUinoia.     April  16,  1919.) 

1.  Pabbnt  and  Child  «=»13(1)  —  Liabiutt 
roB  ToBTs  OF  Child— (Relationship. 
A  parent  is  not  liable  for  the  tort  of  hia 
minor  child  merely  from  relationship. 


2.  Mastsb  and  Sebvant  «=»SOO— Danqbbous 
Agency— Automobiles— LiABiunnr  of  Own- 
er—AosNCr  OF  Dbiveb. 

An  automobile  is  not  so  dangerous  an 
agency  as  to  make  the  owner  liable  for  injuries 
caused  by  it  to  travelers  on  the  highway,  re- 
gardless of  the  agency  of  the  driver. 

3.  Masteb  and  Sebvant  ®=3301(1)— Aobnct 
OF  Son  t)BiyiNO  fob  His  Own  Pleasxtbe. 

Ther  relation  of  master  and  servant  is  not 
established  by  the  mere  fact  that  the  purpose 
for  which  the  father  purchased  the  automobile 
was  the  pleasure  of  the  family,  and  he  is  not 
liable  for  the  death  of  a  third  person  caused  by 
the  negligent  driving  of  his  own  son,  whom  he 
permitted  to  use  the  automobile  for  the  son's 
own  pleasure. 

Oartwright,  Farmer,  and  (Darter,  33.,  dissent- 
ing. 

Error  to  First  Brandi  Appellate  Comrt, 
First  District,  on  Appeal  from  Circuit  Court, 
Cook  Ck>unty;  Kickham  Scanlon,  Judge. 

Action  by  Ben  H.  Arkin,' administrator  of 
Annie  Marie  Christiansen,  deceased,  against 
Seth  H.  Page,  for  damages  for  wrongful 
death.  From  a  judgment  of  the  Appellate 
Court  affirming  a  judgm^it  of  the  carcuib 
court  In  favor  of  the  plaintiff  and  against  the 
named  defendant,  the  latter  brings  certiorari. 
Reversed  and  remanded. 

Landon  ft  Holt,  of  Chicago  (Robert  N.  Holt, 
of  Chicago,  of  counsel),  for  plaintiff  in  error, 

Thomas  D.  Nash  and  J.  A.  Arkin,  both  of 
Chicago  (Michael  J.  Ahem,  of  Chicago,  of 
counsel),  for  defendant  in  error. 

DITNN,  J.  On  June  24,  1914,  Annie  Marie 
Christiansen,  a  little  girl  3%  years  old,  waa 
run  over  by  an  automobile  on  one  of  the 
streets  of  the  dty  ot  Chicago  and  recdved  in- 
juries from  which  she  died.  Hor  administra- 
tor brought  suit  to  recover  damages  for  her 
death  against  George  J.  Page,  tbe  driver  of 
the  car,  and  Seth  H.  Page,  its  owner.  On 
tbe  trial  the  plaintiff  dismissed  tbe  action  as 
to  George  J.  Page  and  recovered  a  judgment 
for  $1,700  against  Seth  H.  Page,  who  appeal- 
ed to  tbe  Appellate  Court,  where  the  judg- 
m«it  was  affirmed.  Upon  the  petition  of 
Seth  H;  Page  a  writ  of  certiorari  was  award- 
ed, and  the  i:ecord  has  been  brought  to  this 
court  for  review. 

George  J.  Page  Is  the  son  of  Seth  H.  Page, 
and  in  June,  1914,  was  20  years  old.  At  tbe 
time  of  the  accident  he  was  on  his  way  from 
his  home  to  the  Lewis  Institute  for  the  pur- 
pose of  seeing  if  be  could  register  in  a  course 
of  study  at  tbe  summer  schooL  He  was 
alone  In  the  automobile,  wbi<^  be  had  taken 
from  the  garage  at  his  home  without  telling 
anybody  that  he  was  going  to  take  the  car 
out  or  that  he  was  gping  to  the  Lewis  Insti- 
tute. He  bad  not  Ulked  with  bis  father 
about  goln^  to  the  school  or  the  question  of 
paying  tuition,  which  he  expected  to  pay  talm- 
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adf  oat  of  money  of  bis  own  whldi  he  bad  In 
tbe  bank.  The  automobile  belonged  to  bis 
father  and  was  bought  in  1011.  Tbe  family 
consisted  of  tbe  father  and  mother,  tbe 
young  man,  and  bis  sister.  George  had 
learned  to  drive  a  car  tbe  year  before  tbe 
automobile  was  bought,  and  during  tbe  first 
year  that  his  father  owned  the  car  be  was  tbe 
<mly  one  of.  the  family  who  drove  it  Later 
both  bis  father  and  sister  learned  to  drive. 
In  June,  1914,  all  the  members  of  the  family 
drove  the  car  except  the  mother,  and  when 
she  w^it  out  In  it  one  of  ttte  other  members 
of  tbe  family  wonld  drive.  George  had  the 
whole  mechanical  care  of  the  car.  Tbe  fa- 
ther knew  that  George  was  In  the  habit  of 
taking  out  tbe  car,  and,  though  be  bad  not 
said  either  that  he  might  or  might  not  take 
It  out  at  any  time,  be  did  not  object  to  his 
taking  it  out,  and  It  is  to  be  Inferred  that 
George  took  the  car  wbenevra  he  wanted  to, 
when  It  was  not  In  use. 

The  defendant  asked  tbe  court  to  instruct 
tbe  Jury  to  find  a  verdict  in  his  favor,  and 
It  Is  argued  that  there  Is  no  evidence  in  tbe 
record  of  any  negligence  In  the  managem«it 
of  the  car.  other  questions  also  axe  argued; 
but  tbe  Important  question  in  tbe  cas^  is 
whether,  assuming  that  negligence  was  shown 
In  tbe  driving  of  the  machine,  the  plaintiff 
In  error  Is  liable  for  that  negligenc& 

[1,  2]  A  parent  Is  not  liable  for  tbe  tort  of 
his  minor  dilld  mer^  from  tbe  relationship. 
There  Is  no  evld«ice  or  claim  that  George  J. 
Page 'was  not  a  competent  chauffeur.  An  au- 
tomobile is  not  so  dangerous  an  agency  as  to 
make  the  owner  liable  for  injuries  caused  by 
it  to  travelers  on  tbe  hi^way,  regardless  of 
the  agency  of  tbe  driver.  Danfortta  v.  Fish- 
er, 76  N.  H.  Ill,  71  Atl.  535,  21  L.  R.  A.  (N, 
8.)  »3,  139  Am.  St  Rep.  670;  StefCen  v.  Me- 
Naoghton,  142  Wis.  49,  124  N.  W.  1016,  28  L. 
R.  A.  (N.  S.)  382,  19  Ann.  Cas.  1227;  Jones  v. 
Hoge,  47  Wash.  663,  92  Pac.  438,  14  L.  R.  A. 
(N.  S.)  216,  126  Ami  St  Rep.  916.  Tbe  own- 
er of  an  automobile  who  merely  permits  an- 
other to  use  it  for  his  own  purposes  is  not 
liable  for  the  negligence  of  the  bmrower  in 
tbe  use  of  the  machine.  Hartley  v.  Miller, 
165  Mich.  116,  130  N.  W.  a!36,  33  L.  R.  A.  (N. 
S.)  81.  The  owner  of  an  automoMIe  is  not 
liable  for  an  Injury  occasioned  by  the  neg- 
ligent use  of  the  madilne  by  his  servant  if 
tbe  servant  was  at  tbe  time  at  liberty  from 
tbe  service  of  bis  master  and  not  engaged  in 
doing  bis  master's  business  but  was  pursu- 
ing his  own  interests  exclusively.  Rellly  v. 
Connable,  214  N.  Y.  686,  108  N.  B.  868,  L>.  R. 
A.  1916A,  964,  Ann.  Cas.  1916A,  656;  Slater 
T.  -Advance  Thresher  Ck>.,  97  Minn.  805,  107 
N.  W.  138,  6  I/.  R.  A.  (N.  8.)  698. 

[J]  Tbe  liability  of  Seth  H.  Page,  if  any, 
must  rest  uiMn  tbe  agency  of  George  J. 
Page.  Is  tbe  owner,  of  an  automobile,  who 
has  provided  it  for  the  use  of  his  family  for 
their  pleasure,  liable  for  an  injury  caused 
through  the  negligent  driving  of  tbe  automo- 


bile by  a  member  of  the  famny  while  ■asing 
It  for  some  personal  purpose  of  his  own? 
This  questicm  has  arisen  in  many  cases'  and 
tbe  decisions  of  the  courts  have  been  directly 
contrary,  though  all  agree  that  the  liability. 
If  any,  must  rest  upon  the  relation  of  master 
and  servant  between  tbe  drlv»  of  tbe  auto- 
mobile and'  the  owner;  that  is,  upon  the 
fact  that  tbe  driver  of  the  automobile  was  at 
the  time  engaged  in  doing  the  owner's  busi- 
ness. Those  courts  which  have  held  tbe  own- 
er liable  have  done  so  on  the  theory  that; 
when  a  father  has  bought  an  automobile  for 
tbe  pleasure  of  the  famUy,  be  has  made  It 
his  business  to  furnish  entertainment  for 
members  of  bis  family,  and  therefore,  when 
one  of  them  was  permitted  to  use  tbe  auto-, 
mobile,  even  for  his  own  personal  and  sole 
pleasure,  he  was  carrying  out  the  purpose  for 
which  It  was  owned  and  so  was  using  it  in 
the  owner's  business,  who  was  therefore  the 
principal  and  liable  for  the  agent's  neglect 
Such  was  the  view  of  the  Supreme  Court  of 
Washington  in  Birch  v.  Abercromble,  74 
Wash.  486,  133  Pac.  1020,  60  U  R.  A.  (N.  S.) 
59,  which  holds  that  a  daughter  driving,  for 
her  own  pleasure,  her  father's  car,  kept  for 
the  use  of  tbe  family,  Is  his  selrvant,  for 
whose  negligence  in  operating  the  car  be  Is 
liable.  It  was  said  that  sudi  use  of  the  car 
was  In  furtherance  of  the  very  purpose  for 
which  tbe  car  was  owned  and  was  used  by 
one  of  the  persons  by  whom  It  was  Intended 
that  purpose  should  be  carried  out,  and. that 
the  car  was  in  every  just  sense  being  used 
in  tbe  owner's  business  by  his  agent 

"It  geems  too  plain  for  cavil  that  a  father, 
who  furnishes  a  vehicle  for  the  customary  con- 
veyance of  the  members  of  his  family,  makes 
their  conveyance  by  that  vehicle  his  affair — 
that  is,  his  business— and  any  one  driving  the 
vehicle  for  that  purpose  with  his  consent,  ex- 
press or  implied,  whether  a  member  of  his  fam- 
ily or  another,  is  his  agent.  The  fact  that  only 
one  member  of  the  family  was  in  the  vehicle 
at  the  time  is  in  no  sound  sense  a  differentiating 
circumstance  abrogating  the  agency.  It  was 
within  the  general  purpose  of  tbe  ownership  that 
any  member  of  the  family  should  use  it,  and 
tbe  agency  is  present  in  tbe  use  of  It  by  one  as 
weU  as  by  all.  In  this  there  is  no  similitnde 
to  a  lending  of  a  machine  to  another  for  such 
other's  use  and  purpose  unconnected  with  the 
general  purpose  for  which  the  machine  was 
owned  and  kept" 

Other  cases  In  which,  under  varying  con- 
ditions, a  parent  has  been  held  liable  for  the 
negligence  of  his  child  In  the  operation  of  the 
parent's  car  owned  and  used  for  the  family 
convenience  and  pleasure,  are  McNeal  v.  Mc- 
Kaln,  33  Okl.  449,  126  Pac.  742,  41  L.  R.  A. 
(N.  S.)  776;  Stowe  v.  Morris,  147  Ky.  386, 
144  8.  W.  52,  89  L.  R.  A.  (N.  S.)  224;  Kayser 
v.  Van  Nest  125  Minn.  277,  146  N.  W.  1001, 
51  L.  R.  A.  (N.  S.)  970;  Davis  v.  Uttl^eld, 
97  S.  0.  171,  81  S.  E.  487;  Griffin  v.  Russell, 
144  Oa.  276,  87  S.  E.  10,  L.  R.  A.  1916F,  216, 
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Ann.  Oas.  1917D,  994;  King  v.  Smythe,  140 
Temi.  217,  204  S.  W.  296,  L.  R.  A.  1918F,  293; 
Crltt«iden  v.  Murphy  (Cal.  App.)  178  Pac 
595.  In  some  of  these  cases  the  child  was 
driving  with  other  members  of  the  family,  so 
that  the  question  Is  not  exactly  the  same  as 
that  presented  here  and  in  Birch  v.  Aber- 
cromble,  supra,  and  the  distinction  is  noticed 
in  McNeal  v.  McKain,  supra,  where,  in  refer- 
ring to  the  case  of  Dally  v.  Maxwell,  152  Mo. 
App.  415,  133  S.  W.  351,  which  held  that 
where  a  father  purchases  an  automobile  for 
the  use  of  his  family  and  their  pleasure  and 
his  minor  son  uses  the  car  for  his  own  pleas- 
ure, having  In  it  neither  any  members  nor 
any  guests  of  his  father's  family,  the  rela- 
tion of  master  and  servant  exists  in  the  oper- 
ation  of  the  car  by  the  son  for  his  own 
pleasure,  the  Supreme  Court  of  Oklahoma 
says  that  it  is  not  to  be  understood  as  ap- 
proving the  length  to  which  the  rule  la  ex- 
tended in  that  case,  since  it  was  not  essen- 
tial to  determine  that  question  tn  order  to 
dispose  of  ibe  case  before  the  Oklahoma 
court.'  Tlie  doctrine  of  Daily  v.  Maxwell, 
supra,  and  of  other  cases  in  the  Missouri 
Court  of  Appeals,  was  later  overruled  by  the 
Supreme  Court  of  Missouri  in  Hays  v.  Ho- 
gan,  273  Mo.  1,  200  S.  W.  286,  h.  B.  A.  19180, 
715,  Ann.  Cas.  1918E,  1127,  as  unsound  in 
principle  and  unsupported  by  the  weight  of 
authority;  the  court  saying  that — 

"After  a  careful  consideration  of  all  the 
authorities  dted,  we  have  reached  the  same  cod- 
daslon,  and  hold  that  the  mere  ownership  of 
an  automobile  purchased  by  a  father  for  the  use 
and  pleasure  of  himself  and  family  does  not 
render  him  liable  in  damages  to  a  third  person 
for  injuries  sustained  thereby,  through  the  neg- 
ligence of  his  minor  son  while  operating  the 
same  on  a  public  highway,  in  furtherance  of 
his  own  business  or  pleasure ;  and  the  fact 
that  he  had  his  father's  special  or  general  per- 
mission to  so  use  the  car  is  wholly  immaterial." 

The  cases  dted  by  the  defendant  in  error 
fnlly  sustain  the  rules  of  law  under  which 
he  claims  the  right  to  recover.  On  the  other 
hand,  there  are  many  authorities  which  hold 
precisely  the  contrary.  The  doctrine  an- 
nounced in  Hays  v.  Bogan,  supra,  which  has 
just  been  quoted.  Is  in  accordance  with  the 
rules  of  law  declared  in  Doran  v.  Thomsen, 
76  N.  J.  Law.  754,  71  Atl.  296,  19  L.  B.  A. 
(N.  S.)  335, 131  Am.  St.  Rep.  677;  Van  Blari- 
com  V.  Dodgson,  220  N.  T.  Ill,  116  N.  EV 
443,  L.  B.  A.  1917F,  363;  Parker  y.  WUson, 
179  Ala.  361,  60  South.  150,  43  L.  B.  A.  (N. 
S.)  87;  McFariane  v.  Winters,  47  Utah,  688, 
155  Pac.  437,  I;^  B.  A.  1916D,  618;  Blair  v. 
Broadwater,  121  Va.  301,  93  S.  B.  632,  L.  B. 
A.  1918A,  1011;  Loehr  v.  Abell,  174  Mich. 
690, 140  N.  W.  926;  Cohen  v,  Meador,  119  Va. 
429,  89  S.  B.  876;  linviUe  t.  Nlssen,  162  N. 
C.  95,  77  S.  B.  1096. 

It  seems  rather  a  fantastic  notion  that  a 
son  In  using  the  family  automobile  to  take 
a  ride  by  himself  for  pure  pleasure  is  the 


agent  of  Ills  father  in  fumlsUng  amusement 
for  himself,  is  really  carrying  on  his  father's 
business,  and  that  his  father,  as  principal, 
should  be  liable  for  the  result  of  the  son's 
negligent  manner  of  furnishing  the  enter- 
tainmoit  to  himself.  It  is  said  in  the  case 
of  Hays  v.  Hogan,  supra,  that — 

"The  creation  of  the  relation  of  master  and 
servant  should  not  be  based  upon  the  purpose 
which  the  parent  had  in  mind  in  buying  the 
automobile  and  the  permissive  use  by  a  member 
of  his  family.  One  might  keep  an  automobile 
for  the  use  of  the  members  c^  a  club,  the 
students  of  a  certain  school,  the  residents  of 
a  certain  town,  or  for  the  general  public ;  yet 
who  will  say,  in  case  he  permits  such  persons 
to  use  the  machine  and  they  injure  a  third 
party,  that  the  relation  of  master  and  servant 
existed,  and  that,  in  using  the  automobile  for 
one  of  the  purposes  for  which  it  was  bought, 
the  club  man  or  the  student,  or  a  member  of 
the  general  public,  was  in  the  business  of  the 
owner,  and  that  he  is  therefore,  liable  for  their 
acts." 

The  proposition  announced  is  that  a  father, 
by  the  furnishing  of  the  means  of  amuse- 
ment to  his  family,  has  made  their  amuse- 
ment his  business,  so  that  each  member  of  the 
family,  in  using  for  Ills  own  personal  enjoy- 
ment, ap<»  his  own  initiative,  any  of  the 
means  so  furnished,  though  engaged  exclu- 
sively in  the  pursuit  of  his  own  peculiar 
ends,  without  the  direction,  control,  advice, 
consent,  or  knowledge  of  any  other  person, 
is  still  engaged,  as  agent,  in  carrying  on  the 
business  of  another.  If  the  son  Is  his  fa- 
ther's agmt  to  amuse  himself  with  an  auto- 
mobile, he  must  also  be  a  like  agent  for  his 
own  amusement  with  bicycles,  horses,  and 
buggies,  guns,  golf  dnbs,  baseballs  and  bats, 
row  boats  and  motor  and  sail  boats,  if  these 
should  happen  to  be  provided,  and  If,  In  car- 
rying on  his  father's  business  by  the  use  of 
any  of  these  articles,  as  his  father's  agent,  to 
amuse  bis  father's  son,  he  should  negligently 
injure  any  one,  his  father  would  be  liable 
as  principaL  Such  a  refinement  of  reason- 
ing has  not  been  recognized  until  since  the 
advMit  of  the  automobile  or  In  the  case  of 
any  other  instrumentality.  A  parent  who 
has  permitted  his  child  to  have  firearms  or 
use  horses  for  his  own  amusement  has  not 
been  held  liable  for  the  dilld's  negligence 
in  using  them  as  the  father's  agent.  Ue  has 
been  held  liable  only  for  his  own  fault  and 
not  for  the  child's,  and  accordingly,  where  a 
son  was  driving  a  horse  for  his  own  amuse- 
ment and  not  In  his  father's  business,  the  fa- 
ther was  not  liable  for  his  negligence.  Brohl 
V.  Lingeman,  41  Mich.  711,  3  N.  W.  199;  Mad- 
dox  V.  Brown,  71  Me.  432,  86  Am.  B^.  336. 
Where  one  was  Injured  by  the  o^ligent  use 
of  a  gun  by  a  child,  the  parent  was  held  lia- 
ble, not  for  the  child's  negligence,  but  bis 
own  in  permitting  the  gun  to  come  Into  the 
possession  of  one  who  was  incompetent  < to 
use  it.    Meers  v.  McDowell,  110  Ey.  926,  62 
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S.  W.  1018,  53  li.  R.  A.  789,  96  Am.  St.  Rep. 
475. 

The  relation  of  master  and  servant  is  not 
estatdlsbed  by  tbe  mere  fact  that  the  purpose 
for  which  the  father  purchased  the  machine 
was  the  pleasure  of  the  family  and  that  he 
permitted  his  son  to  use  it  for  his  own  pleas- 
ure. In  Doran  v.  Thomsen,  supra,  an  In- 
struction was  given  which  stated,  substan- 
tially, that  these  facts  would  create  the  re- 
lation of  master  and  servant,  and  the  court. 
In  commenting  upon  the  Instruction,  said : 

"It  bases  the  creation  of  the  relation  of  .mas- 
ter and  servant  upon  tbe  purpose  which  the 
parent  had  in  mind  in  acquiring  ownership  of 
the  vehicle  and  Its  permissive  use  by  the  chUd. 
The  proposition  ignores  an  essential  element 
in  the  creation  of  that  status  as  to  third  per^ 
sons— that  such  use  must  be  in  furtherance  of 
and  not  apart  from  the  master's  service  and 
control— and  fails  to  distinguish  between  a  mere 
permission  to  use  and  a  use  subject  to  tbe  con- 
trol of  the  master  and  connected  with  his  af- 
fairs. The  reason  for  liability  is  founded  on 
the  idea  of  control  which  a  master  has  over  his 
servant.  The  court,,  although  attempting  to 
rest  the  liability  upon  the  relation  of  master 
and  servant,  yet  actually  tested  the  liability  by 
the  fact  that  she  was  intrusted  with  the  opera- 
tion of  the  machine  for  her  own  pleasure,  if 
purchased  for  that  object,  whereby  she,  ipso 
facto,  became  a  servant.  So  that  the  diarge 
thus,  in  fact,  left  the  legal  relation  of  master 
and  servant  out  of  account  and  raised  it  in 
name  only,  because  the  daughter  was  allowed  to 
drive  the  machine.  In  this  there  was  also  er- 
ror." 

In  Parker  v.  Wilson,  supra,  it  is  said: 

"Tbe  meager  facts  before  us,  though  Inter- 
preted with  favor  to  the  appellant,  present  the 
case  of  a  mere  permissive  us^  oi  the  father's 
vehicle  by  the  sou  for  his  own  purposes  of  busi- 
ness or  pleasure.  On  what  principle  can  it  be 
said,  in  this  state  of  the  case,  that  the  son  was 
the  servant  of  the  defendant  and  acting  within 
the  course  or  scope  of  his  employment?  It 
seems  clear  that  the  ordinary  rule  of  master  and 
servant  has  no  application  to  such  a  case,  and, 
prior  to  the  advent  of  the  automobile,  the  con- 
trary doctrine  had  no  general  currency  in  this 
country  or  England.  *  *  *  Tbe  doctrine  con- 
tended for  amounts  to  this:  That  the  pleasure 
of  the  family,  in  its  utmost  detail,  is  the  busi- 
ness of  the  father.  As  applied  to  the  case  at 
hand,  it  means  that  the  son,  in  pursuit  of  his 
own  pleasure,  with  an  automobile  owned  by  his 
father,  was  engaged  in  the  business  of  the  fa- 
ther. But  the  doctrine,  we  think,  has  no  firm 
fonndatiOD  in  reason  or  common  sense.  In  the- 
ory it  overlooks  well-settled  principles  of  law; 
In  practice  it  would  interdict  the  father's  gen- 
erosity, and  his  reasonable  care  for  the  pleasure 
or  even  the  well-being,  of  his  children,  by  im- 
posing a  universal  responsibility  for  their  acts." 

Again  it  is  said: 

"Automobiles  are  not  to  be  classed  with  such 
highly  dangerous  agencies  as  dynamite  or  sav- 
age animals.  They  are  not  dangerous  per  se. 
Prudently  driven,  they  are  safer  than  the  horse- 
drawn  vehicle.  But  the  special  training  needed 
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for  their  operation,  tiiough  simple  and  easily 
acquired,  as  well  as  the  temptation  to  speed 
which  they  constantly  present,  should  impose 
upon  owners  a  special  degree  of  care  in  the  se- 
lection of  experienced  and  judgmatic  drivers  for 
them.  No  doubt  liability  wiU  arise  where  the 
owner  intrusts  a  machine  of  such  dangerous  po- 
tentialities to  the  hands  of  an  inexperienced  or 
incompetent  person,  whether  child  or  servant. 
In  the  case  of  a  mere  permissive  use,  the  lia- 
bility of  the  owner  would  rest,  not  alone  upon 
the  fact  of  ownership,  but  upon  the  combined 
negligence  of  the  owner  and  driver— negligence 
of  the  one  in  intrusting  the  machine  to  an  in- 
competent driver,  of  the  other  in  its  operation. 
No  such  case  is  presented  by  either  the  plead- 
ing or  the  evidence  shown  in  this  record." 

The  new  doctrine  really  seems  to  have  its 
origin  in  the  belief  that  there  should  be  a  dis- 
tinction between  an  automobile  and  other 
vehicles  and  instrumentalities,  and  a  greater 
liability  on  the  part  of  the  owner  because  the 
danger  arising  from  its  negligent  use  Is  great- 
er. Thus,  In  Hays  v.  Hogan,  180  Mo.  App. 
237,  165  S.  W.  1125  (which  the  Supreme 
Court  later  reversed),  the  Missouri  C3ourt  of  • 
Appeals,  In  affirming  the  Judgment  of  the 
trial  court,  said: 

"We  think  that  when  an  automobile  •  •  • 
is  being  used  by  another  member  of  the  family 
than  the  owner,  but  with  the  owner's  consent, 
that  he  should  not  be  heard  to  say  that  such 
other  is  not  his  agent  or  servant.  No  danger- 
ous rule  is  thus  established  but  one  in  har- 
mony with  and  conducive  to  the  proper  recog- 
nlti<m  of  the  legislative  enactment" 

And  In  Birch  v.  Abercrombie,  supra.  It  Is 
said: 

"We  think  that  both  on  reason  and  authority 
the  daughter,  in  the  iM'esent  instance,  should  be 
held  to  be  the  agent  of  her  parents  in  the  use 
of  the  automobile.  Any  other  view  would  set 
a  premium  upon  the  failure  of  the  owner  to 
employ  a  competent  chauffeur  to  drive  an  au- 
tomobile kept  for  the  use  of  the  members  of  his 
family,  even  If  he  knew  that  they  were  grossly 
incompetent  to  operate  it  for  themselves.  Tbe 
adoption  of  a  doctrine  so  callously  technical 
would  be  little  short  of  calamitous." 

So  In  Crittenden  ▼.  Murphy,  supra.  It  Is 
said,  after  a  quotation  from  Birch  y.  Aber- 
crombie,  supra: 

"We  are  satisfied  that  the  rule  thus  laid 
down  is  the  correct  one,  not  only  because  of 
the  fact  that  tbe  use  of  the  machine  by  the  son 
for  his  own  pleasure  was  contemplated  when  it 
was  purchased,  but  also  because  of  the  very 
nature  of  the  automobile  itself.  While  it  is 
true. that  the  automobile  is  not,  in  itself,  a  dan- 
gerous instrument,  nevertiieless  it  demands  a 
very  high  degree  of  care  and  skill  in  its  man- 
agement upon  the  highway ;  and  it  must  be  rec- 
ognized that,  in  tbe  hands  of  an  incompetent 
or  reckless  youth,  it  has  Immense  potentiality 
for  harm  to  others." 

In  King  V.  Smythe,  supra,  the  Supreme 
Court  of  Tennessee  said: 
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"It  is  true  that  an  automobile  is  not  a  dan- 
gerous instrumentalitj  bo  as  to  make  the  owner 
liable,  as  in  the  case  of  a  wild  animal  loose 
on  the  streets;  but,  as  a  matter  of  practical 
justice,  to  those  who  are  injured,  we  cannot  close 
our  eyes  to  the  fact  that  an  automobile  pos- 
sesses excessive  weight,  that  it  is  capable-  of 
running  at  a  rapid  rate  of  speed,  and,  when 
moving  rapidly  upon  the  streets  of  a  populous 
city,  it  is  dangerous  to  life  and  limb  and  must 
be  operated  with  care,  it  an  instrumentality 
of  this  kind  is  placed  in  the  hands  of  his'  fam- 
ily by  a  father,  for  the  family's  pleasure,  com- 
fort, and  entertainment,  the  dictates  of  natural 
justice  should  require  that  the  owner  should  be 
responsible  for  its  negligent  operation,  because 
only  by  doing  so,  as  a  general  rule,  can  sub-* 
stantial  justice  be  attained.  A  judgment  for 
damages  against  an  infant  daughter  or  an  in- 
fant son,  or  a  son  without  support  and  without 
property,  who  is  living  as  a  member  of  the  fam- 
ily, would  be  an  empty  form.  The  father,  as 
owner  of  the  automobile  and  as  head  of  the  fam- 
ily, can  prescribe  the  conditions  upon  which  it 
may  be  run  upon  the  roads  and  streets,  or  he 
can  forbid  its  use  altogether.  He  must  know 
the  nature  of  the  instrument  and  the  proba- 
bility that  its  negligent  operation  will  produce 
injury  and  damage  to  others.  We  think  the 
practical  administration  of  justice  between  the 
parties  is  more  the  duty  of  the  court  than  the 
preservation  of  some  esoteric  theory  ctmceming 
the  law  of  principal  6xiA  agent  If  owners  of 
automobiles  are  made  to  understand  that  they 
wiU  be  •  held  liable  for  injury  to  person  and 
property  occasioned  by  their  negligent  operation 
by  infants  or  oAers  who  are  financially  irre- 
sponsible, they  will  doubtless  exercise  a  great- 
er degree  of  care  in  selecting  those  who  are' per- 
mitted to  go  upon  the  public  streets,  with  such 
dangerous  instrumentalitiee.  An  automobile 
cannot  be  compared  with  golf  sticks  and  other 
small  articles  bought  for  the  pleasure  of  the 
family.  They  are  not  used  on  public  highways, 
and  are  not  of  the  same  nature  as  automobiles." 

This  argument  may  be  sonnd  enough,  but 
it  has  no  appllcatlon  to  the  doctrine  of  mas- 
ter and  servant 

The  Instruction  to  find  a  verdict  for  the 
defendant  should  have  been  given. 

The  judgments  of  the  Appellate  Court  and 
of  the  circuit  court  are  reyersed,  and  the 
cause  Is  remanded  to  the  circuit  court 

Reversed  and  remanded. 

CABTWRIGHT,  FARMER,  and  GARTER, 

JJ.  (dissenting).  The  opinion  adopted  by  the 
majority  Is  contrary  to  the  weight  of  author- 
ity, as  perhaps  is  snfHdently  apparent  from 
the  opinion.  In  20  R.  0.  L.  ^9,  the  conclu- 
sion of  the  courts  on  the  question  is  stated  as 
follows: 

"Where  the  parent  purchases  an  automo- 
bile for  the  use  of  his  family,  a  diild  using  it 
for  his  own  pleasure  is  held  by  the  weight  of 
authority  to  be  the  servant  of  his  parent  in  do- 
ing soi  and,  if  in  the  course  of  his  travels  he 
negligently  manipulates  the  machine,  the  act  is 
within  the  scope  of  his  employment." 

The  same  doctrine  is  stated  in  Berry  on 
Automobiles  (section  658:) 


"The  rule  is  followed  in  most  of  the  states 
in  which  the  question  has  been  decided,  that  one 
who  keeps  an  automobile  for  the  pleasure  and 
convenience  of  himself  and  his  family  is  liable 
for  the  injuries  caused  by  the  negligent  opera- 
tion of  the  machine  while  it  is  being  used  for 
the  pleasure  or  convenience  of  a  member  of  his 
family." 

In  Babbitt  on  Motor  Vehides  (Blakemore^ 
2d  Ed.  {  902)  the  same  rule  is  stated: 

"There  is  a  class  of  cases  where  the  head  of 
a  family  buys  an  automobile  for  the  vise  and 
pleasure  of  his  family,  and  the  courts  incline 
to  hold  that  when  a  car  bought  for  family  use 
is  used  for  that  purpose,  the  owner  is  liable  for 
negligence  in  its  operation"— and  this  is  follow- 
ed by  cases  supporting  the  doctrine. ' 

In  section  003  of  the  same  work,  it  is  said 
the  weight  of  authority  now  is  that  when  a 
father  provides  an  automobile  for  the  pleas- 
ure of  his  child  he  Is  liable  for  the  child's 
negligence  In  running  the  car,  with  this  state- 
ment: 

"If  a  father  owns  an  automobile  and  permits 
his  son  to  run  it,  the  son  is,  as  a  matter  of  law, 
his  agent"— citing  Winn  v.  Haliday,  109  Miss. 
681,  69  South.  685,  in  which  case  a  son  of  the 
owner  was  driving  an  automobile  with  his  broth- 
er and  friends  to  a  ball  game. 

We  see  nothing  fantastic  In  these  state- 
ments of  the  relation  between  the  owner  of 
an  automobile  furnished  for  general  family 
use  and  a  member  of  the  family  operating 
it  In  the  authorized  use,  nor  in  the  decisions 
of  many  courts  to  the  same  effect  The  rela- 
tion is  not  based  upon  the  purpose  which  the 
parent  has  in  mind  in  buying  the  automobile 
but  upon  the  authorized  appllcatlon  to  the 
family  use,  and  there  Is  no  similarity  what- 
ever between  providing  an  automobile  for 
the  use  of  the  owner's  family  and  keeping 
one  for  use  of  a  club,  school,  or  g^ieral  pub- 
lic, between  whom  and  the  owner  there  is  no 
relation  or  obligation  to  furnish  an  autc«no- 
bUe  or  anything  dse.  Neither  is  there  any 
ground  for  -  comparison  between  furnishing 
golf  clubs,  baseballs  and  bats,  or  the  like,  to 
be  used  on  private  grounds,  and  furnishing 
an  engine-driven  car  to  be  used  on  the  public 
streets  and  lilghways,  where  the  owner  must 
anticipate  that  negligence  in  operation  may 
produce  the  most  serious  results. 

The  leading  case  In  support  of  the  opinion 
adopted  In  this  case  is  Doran  t.  l^omsen, 
76  N.  J.  Law,  764,  71  AtL  296,  19  L.  R.  A.  (N. 
S.)  335,  131  Am.  St  Rep.  677,  which  Is  gener- 
ally cited  by  the  courts  adopting  the  same 
theory;  but  In  MIsseU  v.  Hayes,  86  N.  J. 
Law,  348,  91  Atl.  322,  the  court  stated  rules 
at  variance  with  the  former  decision.  In  the 
later  case  the  questicm  was  one  of  agency, 
where  the  son  was  driving  his  father's  auto- 
mobile with  his  mother  and  sister  and  guests, 
and  the  court  said: 
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"It  waa  within  the  Mope  of  the  father's  busi- 
I  to  fnmiBh  hia  wife  and  daughter,  who  were 
living  with  him  as  members  of  his  immediate 
family,  with  outdoor  recreation,  just  the  same 
as  it  was  his  business  to  furnish  them  with  food 
and  clothing,  or  to  minister  to  their  health  in 
other  ways." 

The  refusal  of  the  trial  court  to  direct  a 
Terdlct  against  the  plalntitT  was  approved 
and  Jtidgment  afllrmed.  The  court  said 
that  the  relation  of  principal  and  agent  may 
be  either  expressed  or  implied,  and  the  real 
question  is  whetl\er  the  act  Is  done  with  the 
assent  of  ihe  person  charged,  whether  ex- 
pressed or  implied.  The  court  saw  some 
ground  of  difference  between  that  case  and 
the  former  one,  but  declared  that  the  opera- 
tion of  an  automobile  furnished  by  a  parent 
for  the  use  fit  his  family  is  his  business  and 
the  authority  to  use  it  may  be  either  express- 
ed or  Implied. 

There  Is  no  possible  ground  of  durer«ice 
concerning  liability  whether  there  is  one 
member  of  the  fomlly  In  the  automobile  oi* 
the  whole  family.  If  It  is  within  the  scope 
of  a  father's  business  to  furnish  members  of 
his  family  with  an  automobile  for  family  use 
Just  the  same  as  it  is  his  business  to  furnish 
them  with  food  and  clothing  or  to  minister 
to  their  health  in  other  ways,  it  was  Just  as 
much  the  business  of  the  plaintiff  in  error, 
when  his  son  drove  tbe  automobile  for  his 
convenience,  as  if  all  the  family  had  been' 
Tiding  In  it  The  only  ground  upon  which  it 
'Can  be  said  that  he  was  not  liable  for  negli- 
gence in  the  operation  of  the  automobile 
would  be  that  it  was  none  of  his  affair,  which 
is  not  only  contrary  to  the  weight  of  author- 
ity but  against  the  public  interest  and  natu- 
ral Justice.  It  is  not  contended  that  the  lia- 
bility arises  out  of  the  mere  fact  of  the  rela- 
tion of  parent  and  child  or  upon  the  duty  of 
a  parent  to  furnish  an  automobile  for  the  use 
of  the  members  of  his  family,  but  it  rests  on 
■ffie  doctrine  of  agency,  which  la  not  confined 
to  commercial  business  transactions  and 
which  arises  from  the  fact  of  the  parent 
furnishing  an  automobile  for  family  use, 
with  a  general  authority,  expressed  or  im- 
plied, that  It  may  be  used  for  the  pleasure, 
comfort,  and  entertainment  or  outdoor  rec- 
reation of  m^nbera  of  the  family.  The  cor- 
rect doctrine  has  been  stated  and  applied  in 
fiumerons  cases  under  similar  conditions  to 
those  shown  by  the  record  In  this  case. 
Stowe  V.  Morris,  147  Ky.  886,  144  S.  W.  62, 
39  ll  B.  A.  (M.  S.)  224;  Ploetz  v.  Holt,  124 
Minn.  169,  144  N.  W.  746;  Kayser  v.  Van 
Nest,  126  Minn.  277,  146  N.  W.  1091,  611*  B. 
A.  (N.  S.)  970;  McNeal  v.  McKain,  83  OkL 
449,  126  Pac.  742,  41  Li  R.  A.  (N.  S.)  776 ; 
BirCb  V.  Abercromble,  74  Wash.  486,  133 
Pac  1020,  60  L.  R.  A.  (N.  S.)  59;  Smith  v. 
Jordan,  211  Mass.  269,  97  N.  B.  761 ;  CMffln 
V,  Russell,  144  Ga.  275,  87  S.  B.-10,  L.  R.  A. 


1916r,  216,  Ann.  Oas.  1917D,  994;  King  v. 
Smythe,  140  Tenn.  217,  204  S.  W.  296,  U  R.  A. 
1918F,  293 ;  Crittenden  v.  Murphy  (CaL  App.) 
173  Pac  695. 


(288  111.  2») 

WISH  V.  WOUTBRS  et  aL    (No.  1268a) 
(Supreme  Court  of  Illinoia.    April  16,  1919.) 

1.  Deeds    ®=>90— Constbdction. 

Where  a  deed  is  so  worded  that  the  meaning 
is  doubtful,  that  meaning  will  be  adopted  which 
is  adverse  to  the  grantor. 

2.  Covenants   <s=»70,   74— Covenants   Euh- 

RINO   WITH  THE   It&ND  —  USX  OT   FaSSAGE- 
WAT. 

Where  grantee  had  told  grantor  that  h« 
could  not  use  land  without  passageway,  and 
grantor  agreed  to  keep  a  10-foot  strip  of  the 
lot  an  "unobstructed  passageway  or  private  al- 
ley in  connection  with  lodge  hall  thereafter  to 
be  constructed,"  the  right  to  have  the  strip 
kept  open  as  a  passageway  waa  a  covenant 
running  with  the  land,  and  was  in  no  way  lim- 
ited or  restricted  by  the  grantor's  right  to 
abandon  its  intention  to  build  a  hall. 

Appeal  fnHU  (Circuit  (Tourt,  Cook  County; 
Merrltt  W.  Pinckney,  Judge. 

Bill  by  Alma  P.  \^^se  against  Jennie  H. 
Wouters  and  other&  Decree  of  dismissal, 
and  plaintiff  appeals.    Affirmed. 

Brown,  Brown  A  Brown,  of  CSiicago,  for 
appellant 
George  W.  Brown,  of  Ctalcaso,  for  appeUees, 

FARMBR,  J.  Woodlawn  Park  Lodge,  No. 
825,  Independent  Order  of  Odd  Fellows,  orig- 
inally owned  lots  5  and  6  In  Towle  &  Bvoy's 
subdivision  of  lots  1,  2,  6,  and  6,  Mock  1,  sec- 
ond plat  of  Woodlawn.  Said  lots  fronted  on 
the  west  side  of  Woodlawn  avenue,  between 
Sixty-Third  and  Sixty-Fourth  streets,  and 
ea<ai  was  fifty  feet  In  width.  The  lodge  ai>- 
pears  to  have  acquired  the  lots  with  a  view 
to  the  erection  thereon,  or  on  a  part  of  them, 
of  a  lodge  ball.  On  November  11,  1916,  the 
lodge  conveyed  by  warranty  deed  to  Jennie 
Wouters  lot  6,  except  the  south  10  feet  there- 
of.   The  deed  contained  this  provision : 

"Said  first  party  agrees  that  it  will  keep  the 
south  10  feet  of  said  lot  6,  except  the  west  25 
feet  thereof,  as  an  open,  tmobstructed  passage- 
way or  private  alley  in  connection  with  a  lodge 
hall  hereafter  to  be  constructed,  and  said  pas- 
sageway or  private  alley  shall  be  kept  and  main- 
tained as  such,  as  required  by  the  ordinances  of 
Chicago,  for  hall  and  amusement  purposes." 

Subsequ^itly  the  lodge  decided  not  to  build 
a  hall  on  the  property,  and  sold  and  conveyed 
by  warranty  deed  to  Alma  F.  Wise,  on  Jan- 
uary 24,  1917,  lot  6  and  the  south  10  feet  of 
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lot  5.   This  deed  contained  the  following  pro- 
vision : 

"The  south  10  feet  of  lot  6  is  hereby  pranted, 
with  a  covenant  running  with  the  land  that  the 
said  grantee  will  keep  the  south  10  feet  of  lot 
6,  except  the  west  25  feet  thereof,  as  an  open, 
unobstructed  passageway  or  private  alley,  sub- 
ject to  the  conditions  relating  to  said  south 
10  feet  of  lot  5  contained  in  the  deed  from 
said  Woodlawn  Park  Lodge,  No.  825,  Independ- 
ent Order  of  Odd  Fellows  of  lUinbis,  to  Jennie 
Wouters." 

After  the  conveyance  to  Jennie  Wouters  by 
the  lodge,  she  took  possession  of  the  premises 
and  erected  (w  lot  6  a  brick  building  covering 
the  entire  40  feet  frontage  and  extending 
back  about  54  feet.  Immediately  in  the 
rear  of  said  building  she  erected  a  ga- 
rage building  of  seven  individnal  garages,  the 
garage  building  being  about  21  feet  wide 
north  and  south  by  78  feet  long  east  and 
west.  The  remainder  of  said  40  feet  of 'lot  5 
in  front  of  said  garages  was  Improved  with 
a  cement  pavement  and  furnished  access  to 
the  passageway.  The  Improvements  were 
completed  November,  1916.  The  brick  build- 
ing on  the  front  of  the  lot  was  in  part  used 
by  Jennie  Wouters  and  her  husband  as  a 
laundry  distributing  office,  and  part  of  It  by 
a  tailor  as  a  tenant  of  the  owner,  and  the 
seven  garages  were  rented  to  various  parties 
at  $7  per  month  each.  After  the  conveyance 
to  Mrs.  Wise,  she  Improved  the  property  con- 
veyed to  her  up  to^  but  not  upon,  any  part  of 
the  south  10  f6et  of  lot  5,  except  the  west  25 
feet  thereof.  She  caused  to  be  paved  the  east 
66  feet  of  the  alleyway  with  brick  laid  in  ce- 
ment, and  the  remainder  of  it  with  cement 
blocks  and  dnders.  Both  Mrs.  Wise  and  Mrs. 
Wouters  used  the  alleyway  for  vehicles  and 
otherwise  for  access  to  and  Ingress  from  the 
buildings  in  the  rear  of  their  respective  prem- 
ises. There  were  no  other  means  of  access 
to  said  buildings  from  any  direction. 

In  December,  1917,  Mrs.  Wise  notified  Mrs. 
Wouters  she  intended  to  close  up  said  alley- 
way, and  proceeded  to  place  a  board  fence 
across  it.  This  was  torn  down,  and  Mrs. 
Wouters  notified  Mrs.  Wise  she  would  tear 
down  any  obstruction  she  placed  in  said  al- 
leyway. Thereupon  Mrs.  Wise  filed  a  bill  to 
enjoin  Mrs.  Wouters  from  Interfering  with 
the  complainant's  free  and  unrestricted  use 
and  occupation  of  the  south  10  feet  of  lot  6. 
After  answer  filed,  the  cause  was  referred  to  a 
master  in  chancery  to  take  the  proofs  and. 
report  bis  conclu^ons  of  law  and  fact  there- 
on. The  master  heard  the  testimony  and  re- 
ported that  the  defendant  to  the  bill  had  an 
easement  in  the  10-foot  strip  of  land  in  ques- 
tion without  limitation  or  restriction,  and  not 
dependent  upon  the  building  of  a  lodge  hall 
by  Woodlawn  Park  Lodge,  No.  825;  that 
said  alley  was  for  the  Joint  use  and  t>enefit  of 
Mrs.  Wouters,  the  lodge,  and  those  claiming 
under  them.    He  recommended  that  the  in- 


junction be  denied  and  tilie  bill  dismissed. 
Exceptions  to  the  master's  report  were  over- 
ruled by  the  chancellor,  and  the  bill  dismiss- 
ed at  complainant's  costs.  From  that  decree 
complainant  has  prosecuted  an  appeal  to  this 
court 

Appellant  contends  that  the  deed  to  de- 
fendant  did  not  create  a  covenant  running 
with  the  land;  that  the  obligation  to  keep 
the  10-foot  alley  open  was  up<m  CMidition 
that  the  lodge  erect  a  hall  and  maintain  the 
alley  In  connection  therewith,  and  it  is  con- 
tended that  whatever  interest  defendant  took 
in  the  10-foot  strip  left  foi*  an  alleyway  was 
that  of  a  mere  licensee,  which  only  attached 
upon  the  erection  of  the  lodge  hall  and  the 
opening  of  the  alley,  and  could  be  revoked  by 
the  grantor  at  pleasure.  We  do  not  think 
this  a  proper  construction  of  the  effect  of  the 
deeds,  both  of  which  must  be  construed  to- 
gether. It  Is  no  doubt  true  that,  when  the 
deed  was  made  by  the  lodge  to  defendant, 
the  lodge  had  in  contemplation  the  erection 
of  a  hall  on  lot  6,  and  the  deed  provided  that 
the  south  10  feet  of  lot  5,  except  the  west  25 
feet  thereof,  should  be  kept  as  an  open,  ui>- 
obstructed  passageway  or  private  alley  in 
connection  with  a  hall  thereafter  to  be  built, 
and  which  passageway  or  private  alley 
should  be  kept  and  maintained  as  required  by 
the  ordinances  of  the  city.  The  ordinances 
require  a  lodge  hall  seating  800  persons  to 
tiave  a  frontage  upon  two  public  places,  one 
of  which  shall  be  a  street,  and  the  other,  If 
not  a  street  shall  be  a  public  or  private  alley, 
not  less  than  10  feet  wide,  opening  directly 
on  a  public  street  or  alley.  The  references  to 
the  alley  in  connection  with  a  hall  to  be 
built  and  its  maintenance  as  required  by  the 
ordinances  were  words  of  descripti(m,  and 
were  not  a  condition  of  the  grant  of  the  ease- 
ment. That  the  grant  of  the  easement  was 
without  limitation  or  restriction,  and  not  de- 
pendent upon  building  a  lodge  hall,  seems 
clear  from  the  provisions  in  the  deed  to  com- 
plainant. That  deed  expressly  recognized 
that  the  conveyance  to  defoidant  created  a 
covenant  running  with  the  land  that  the  pri- 
vate alleyway  should  be  kept  open  and  unob- 
structed upon  the  conditions  contained  in  the 
deed  from  the  grantor  to  the  defendant  The 
reference  to  the  conditions  in  the  deed  to  de- 
fendant could  not  have'  meant  that  contin- 
uance of  the  easement  depended  upon  the 
building  of  a  lodge  hall,  for  the  lodge,  by  the 
deed  to  complainant,  put  it  out  of  its  power 
to  build  a  hall  on  the  premises,  and  the  deed 
imposed  no  obligation  on  the  grantee  t» 
build  a  hall  for  the  lodge. 

[1]  We  are  of  opinion  that  the  provision 
that  the  alley  was  to  be  kept  and  maintained 
was  on  its  face  an  unconditional  covenant 
running  with  the  land.  But,  even  if  the  lan- 
guage were  ambiguous,  the  surrounding  facts 
and  drcumstances  make  It  dear  that  such 
was  intended  by  the  parties.    Oomplainaat'» 
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grantor  reco^zed  and  recited  In  Its  deed  to 
ber  that  It  had  by  its  deed  to  defendant  creat- 
ed a  covenant  running  with  the  land  to  keep 
the  alleyway  open.  Where  a  deed  is  so  word- 
ed that  it  will  be  understood  in  one  way  by 
some  and  in  another  way  by  -others,  that 
meaning  is  to  be  adopted  which  is  adverse  to 
the  interest  of  the  grantor.  City  of  Alton  v. 
Illinois  Transportation  Co.,  12  111.  38,  6Z  Am. 
Dec.  479;  United  States  Mortgage  Co.  v. 
Gross,  93  III.  483.  Where  the  meaning  is 
doubtful,  the  doubt  will  be  solved  in  favor  of 
the  grantee.  B3rby  v.  Wabash,  St  Louis  & 
Paclflc  Railway  Co.,  109  III.  412. 

The  appellant  concedes  that,  where  the 
terms  of  a  deed  are  ambiguous,  to  ascertain 
the  intention  of  the  parties,  the  court  will 
take  notice  of  the  surrounding  circumstances. 
Some  of  tlie  facts  in  this  connection  disclosed 
by  the  proof  are  that  the  lodge  proix)sed  to 
sell  part  of  lot  .5  to  raise  money  to  be  used  in 
building  the  ccmtemplated  hall,  and  appointed 
J.  C.  Kimball,  one  of  its  trustees,  who  was 
engaged  in  the  real  estate  business,  to  sell  the 
property.  Kimball  applied  to  Wouters,  de- 
fendant's husband  who  acted  as  her  agent  in 
the  transaction,  to  buy  part  of  lot  5.  The 
lodge  would  not  sell  the  property  without  im- 
posing restrictions  against  its  use  for  laundry 
purposes,  but  consented  a  building  might  be 
erected  thereon  to  be  nsed  as  a  collecting  and 
distributing  station  in  connection  with  the 
laundry  business  of  defendant's  husband  and 
for  other  purposes.  Wouters  was  engaged  in 
the  laundry  business,  and  had  in  course  of 
construction  oa  West  Harrison  street  a'  build- 
ing with  stores  in  front  and  garages  in  the 
rear.  Kimball  desired  to  know  what  kind  of 
a  building  would  be  constructed  on  lot  6,  and 
Wouters  sent  him  to  see  the  building  he  was 
constructing  on  West  Harrison  street,  with 
which  Kimball  was  satisfied.  Wouters  point- 
ed out  that  he  could  not  nse  the  bnlldlngs  he 
desired  to  construct,  if  he  purchased  lot  6, 
unless  he  had  a  passageway  from  the  street 
to  and  from  the  rear.  He  made  a  sketch  of 
the  plans  of  the  building  he  proposed  if  he 
bought  the  property,  which  required  a  10- 
foot  alleyway,  and  provision  for  it  was  a  con- 
dition of  the  purchase  of  the  property.  De- 
fendant paid  $6,700  for  the  property,  and  af- 
ter acquiring  it  spent  something  over  $9,000 
in  improving  it  by  the  erection  of  buildings 
thereon.  The  building  erected  for  garages  in 
the  rear  of  the  one-story  brick  on  the  front 
54  feet  of  the  lot  had  no  communication  with 
any  street,  except  through  the  private  alley- 
way on  the  south  side  of  said  lot  5.  After 
the  complainant  bought  lot  6  and  the  south 
10  feet  of  lot  5,  subject  to  the  easement,  she 
Improved  the  property  with  buildings  up  to 
the  line  of  the  south  10  feet,  but  never  en- 
croached upon  the  alleyway  until  December, 
1917. 

[2]  Both  parties  used  the  alley  for  Tdildes 


to  pass  to  and  from  the  street  to  the  rear  of 
their  respective  premises.  It  was  clearly  the 
Intention  of  defendant  and  her  grantor  that 
she  was  to  have  a  10-foot  passageway  for 
vehides  in  connection  with  the  use  of  her 
property,  and  the  appellant  had  both  actual 
and  constructive  notice  of  tliis  fact.  The 
right  to  have  the  10-foot  space  kept  open  as  a 
passageway  for  her  use  was  a  covenant  run- 
ning with  the  land,  and  was  in  no  way  limit- 
ed or  restricted  by  the  grantor's  right  to 
abandon  its  intention  to  build  a  hall,  and 
liability  for  its  performance,  or  the  right  to 
enforce  it,  passed  to  the  assignee  of  tbe  land. 
Gerling  v.  Lain,  269  111.  337,  109  N.  B.  972; 
Dorsey  v.  St  Louis,  Alton  &  Terre  Haute 
Railroad  Co.,  58  111.  65. 

The  decree  of  the  circuit  court  is  supported 
by  the  law  and  the  evidence,  and  is  affirmed. 

Decree  affirmed. 


(fg!  m.  EtS) 
DETTMEB  et  al..  Drainage  Com'rs,  v.  ILLI- 
NOIS TERMINAL  B.  CO.     (No.  11756.) 

(Supreme  Court  of  Illinois.     April  15,  1919.) 

1.  Watkbs  and  Wateb  Coubseb  ®=»78— Di- 
vEBSioN  OF  Waxes  Coubsk  —  Rights  of 

OWNEB. 

Owner  of  land  may  change  the  channel  of  a 
water  course  thereon  if  ho  returns  the  stream 
to  its  natural  channel  on  his  own  land  without 
damage  to  servient  land  below  him  by  causing 
waters  of  stream  to  flow  onto  or  against  such 
land,  and  thereby  create  artificial  channels  or 
flows  of  water  out  of  natural  channel,  though 
he  cannot  deprive  upper 'or  dominant  owners  of 
their  right  to  have  old  channel  kept  open  when 
that  would  deprive  them  of  their  equal  right 
to  drainage. 

2.  Watkbs  and  Wateb  Ootjbbes  «=»119(3)— 
Right,  of  Dbainaos— EJabemxnt. 

The  right  of  drainage  through  a  natural  wa- 
ter course  is  an  easement  appurtenant  to  each 
tract  of  land  through  which  the  water  course 
runs,  and  each  owner  is  bound  to  take  notice 
of  the  easement  possessed  by  other  owners. 

3.  Dbains  «=>44r- Abtifioiai,  Chan  NED— Ob - 

STSnCTIONS. 

A  railroad  cannot  legally  fill  up  a  part  of 
an  old  water  course  and  make  a  new  channel 
that  is  insufficient  to  provide  for  an  increased 
flow  of  water  that  will  be  occasioned  by  needed 
drainage  by  proper  artificial  means  and  then 
require  upper  owners  to  pay  for  removing  ob- 
structions to  such  drainage  and  for  an  in- 
crease in  amount  of  bridging. 

4.  Eminent  Dokain  «=»2(8)  —  Taking  or ' 
Pbopebtt. 

That  an  artificial  drain  is  to  be  constructed 
enlarging  the  channel  of  a  creek  and  making  it 
necessary  to  remove  a  railroad's  embankment 
at  the  channel  would  not  be  a  taking  of  its  prop- 
erty without  just  compensation. 
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6.  Drains  9=>44  —  Abthtciai.  OhanhxI/— 

CLEABII70  OBSTBUCTIONB. 

A  railroad  claiming  that  an  artificial  chan- 
nel of  a  creelc  under  its  bridge  was  the  true 
channel  because  made  entirely  on  its  own  prop- 
erty, if  right  in  its  claim,  would  be  compelled 
to  remove  all  obstructions  placed  there  by  it  to 
make  way  for  a  drainage  system,  and  to  con- 
struct any  further  bridging  necessary  at  its  own 
expense,  and  to  deepen  thi  channel  if  contem- 
plated by  the  drainage  plans,  as  required  by 
Levee  Act,  §§  55  and  56. 

6.  Dbains  «=»44 — Dbainaoe  Distbict— Con- 

BTKUCTION— ABTiriCIAL  WaTEB  CoTTBSE. 

Where  a  railroad  has  exercised  its  ri{^t  to 
change  channel  of  a  creek  entirely  on  its  own 
land,  commissioners  of  a  drainage  district 
would  be  required  to  construct  their  ditch 
through  such  artificial  channel  under  railroad 
bridge  if  that  would  afford  them  an  efficient  sys- 
tem of  drainage,  and,  if  not,  might  construct 
ditch  through  old  channel  of  creek  and  require 
railroad  to  remove  its  obstructions  there  and  to 
put  in  a  new  bridge  at  its  own  cost. 

7.  Dbainb  e=»41— Dbaihage  Distbiot— Con- 
STBCcnoN  OT  Ditch — Cost. 

The  difference  in  cost  of  construction  of  a 
drainage  system  would  only  be  material  if 'it 
was  shown  that  an  efficient  ditch  through  an 
artificial  channel  of  a  creek  on  a  railroad's  land 
would  be  at  a  prohibitive  cost  exceeding  benefits, 
and,  if  no  such  efficient  and  feasible  ditch  could 
be  constructed  through  such  channel,  the  drain- 
age commissioners  might 'construct  ditch  in  old 
channel  of  creek  and  through  railroad's  em- 
bankment 

8.  Dbains  <^11    Drain agb  Ditch— Artivi- 

CIAl.  OhANNEXS— SUFFICIENCT. 

For  an  opening  at  a  railroad  bridge  over 
artificial  channel  of  a- creek  to  be  sufficient  for 
a  drainage  ditch  under  the  law,  it  must  not 
only  be  sufficient  to  carry  off  waters  brought  to 
it  within  banks  of  the  ditch,  but  also  sufficient 
to  care  for  flood  waters  that  would  come  to  it 
after  unusually  heavy  rainfalls  which  may  rea- 
sonably be  expected  to  occasionally  occur. 

9.  Drains  g=7>4.4    Dbainagk  Ditch— Artut- 
ciAi.  Channki.. 

A  railroad  cannot  be  legally  required  to 
construct  a  larger  opening  or  more  bridging  than 
ia  necessary  or  proper  for  carrying  the  waters 
of  a  drainage  system  throagh  a  natural  outlet, 
or  an  artificial  outlet  which  it  has  substituted 
for  the  natural  outlet 

10.  Drains  «=941  —  Drainaor  Ditch- 
Course. 

Commissioners  of  a  drainage  district  had  the 
right  to  have  a  ditch  cross  a  railroad  in  nat- 
ural channel  of  a  creek,  and  it  was  error  to 
change  the  ditch  so  as  to  run  south  of  a  60-foot 
bridge  and  to  run  across  a  railroad  at  a  point 
where  there  was  no  natural  depression  or  water 
course. 

11.  Drains  $=s>43— Main  Outi:bt. 

It  is  the  duty  of  drainage  commissioners  to 
provide  and  construct  a  main  outlet  when  it  is 
required  to  give  efficient  drainage,  so  that  a 
railroad  required  to  remove  its  embankment  so 


as  not  to  interfere  with  constmctloti  of  a  dltdh 
might  show  by  any  competent  evidence  that 
drainage  system  would  not  have  a  sufficient  out- 
let as  bearing  on  question  whether  drainage 
system  was  feasible. 

12.  Drains  *  9s>34— Drain AOB  Procbedino— 
Water  ConssB— Rkopenino  Case. 
In  a  drainage  proceeding  wher«n  a  railroad 
had  been  ordered  to  remove  part  of  its  embank- 
ment at  an  old  channel  of  a  creek  and  build  any 
required  bridge  at  its  own  cost  it  could  not  re- 
open case  to  show  that  price  of  steel  had  been 
raised  by  the  war  and  that  government  had  ad- 
vised it  to  avoid  other  than  necessary  expens- 
es, where  there  was  no  showing  that  that  could 
not  have  been  shown  ea'rlier  or  that  it  would 
affect  issues,  as  railroad  could  not  complain  of 
any  matters  prejudicial  to  government  or  the 
Director  Gleneral,  but  only  matters  prejudicial 
to  it 

Appeal  from  If adiaon  Ootnty  Court;  Henry 
B.  E}aton,  Judge. 

Proceedings  by  Henry  F.  O.  Dettmer  and 
others,  Commissioners  of  Cahokla  Creek 
Drainage  and  Levee  District,  for  the  organi- 
zation of  a  drainage  district,  with  objections 
to  the  confirmation  of  the  report  by  the 
Illinois  Terminal  Railroad  Company  and 
others.  Beport  modified  and  confirmed,  and 
district  declared  organized  by  county  court 
and  the  Illinois  Terminal  Railroad  Company 
appeals,  and  the  drainage  commissioners  as- 
sign cross-errors.    Beversed  and  remanded; 

A.  M.  Fitzgerald,  of  Springfield,  George 
D.  Burroughs,  of  BdwardsvUle,  and  EL  S. 
Baker,  of  Alton,  for  api)ellant 

Leland  B.  Buckley,  of  EdwardsviUe 
(Charles  &  Oueltlg,  of  Edwardsvllle,  of 
counsel),  for  appellees. 


DUNCAN,  C.  J.  Appellees,  Henry  F.  0. 
Dettmer,  John  Stelnmetz,  and  John  Gremer, 
commissioners  of  Cahokla  Creek  drainage 
and  levee  district,  filed  in  the  county  court  of 
Madison  county,  December  11,  1916,  under 
section  11  of  the  Levee  Act  (Hurd's  Bev.  St 
1917,  c  42),  their  report,  stating  among  other 
things  that  they  had  determined  the  starting 
point,  route  and  terminus  of  the  proposed 
works  and  the  lands  to  be  included  in  the 
proposed  drainage  district,  to  be  known  as 
Cahokla  Creek  drainage  and  levee  district, 
and  found  by  their  report  that  the  lands  In- 
cluded within  tbe  boundaries  of  the  proposed 
district  would  be  benefited  by  the  construc- 
tion of  the  proposed  works  and  that  the  ag- 
gregate amount  of  benefits  would  far  exceed 
the  cost  of  the  proposed  works,  recommended 
that  the  proposed  district  be  organized,  and 
asked  for  the  confirmation  of  the  report 
Appellant  and  certain  other  landowners  filed 
objections  to  the  confirmation  of  said  report. 
The  court  heard  evidence  and  modified  the 
report  by  changing  the  route  of  the  proposed 
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ditch  or  drain,  approved  the  report  as  modi- 
fled,  made  the  usual  statutory  flndlngs,  and 
declared  the  district  duly  organized.  Both 
parties  In  this  appeal  prayed  and  were  al- 
lowed appeals.  Appellant,  the  Illinois  Termi- 
nal Railroad  Company,  has  perfected  its  ap- 
peal, and  appellees,  the  drainage  commission- 
ers, have  assigned  cross-errors. 

The  scheme  of  the  proposed  district  l0  to 
drain  the  CahoUa  Creek  valley.  The  water- 
shed of  the  proposed  district  comprises  about 
213  square  miles,  of  which  al>out  170  square 
miles  are  above  the  Illinois  Terminal  Rail- 
road Company's  bridge  and  the  remainder  is 
below  the  bridge.  Cahokia  creek  is  a  wind- 
ing, tortuous  stream,  and  by  reason  thereof, 
and  because  it  is*  impeded  by  brush,  trees,  and 
other  obstructions,  does  not  allow  a  free  flow 
of  the  water  in  time  of  heavy  rain.  It  rises 
above  the  upper  part  of  the  proposed  drain- 
age district  and  empties  into  Diversion  canal. 
The  Diversion  canal  is  an  artificial  ditch  100 
feet  wide  on  the  bottom,  constructed  to  carry 
off  the  water  of  Cahokla  creek  and  Indian 
creek  Into  the  Missisaippi  river.  Indian 
creek  flows  into  the  Cahokla  cre^  above 
Diversion  canal  and  below  the  proposed  dis- 
trict. The  Chicago  &  Alton  Railroad  bridge 
crosses  the  Diversion  canal  below  the  mouth 
of  Cahokla  creek.  Diversion  canal  is  about 
2Vi  miles  below  the  proposed  district.  It  is 
not  proposed  l^  appellees  to  deepen,  widen, 
or  otherwise  improve  the  channel  of  Cahokla 
creek  below  the  proposed  district.  The  water 
shed  of  the  Diversion  canal  district  la  about 
258  square  miles.  The  improvement  pro- 
posed by  appellees  is  an  open  ditch,  which  is 
to  form  an  additicmal  diannel  for  Cahokla 
creek,  and  begins  at  the  center  of  the  creek, 
near  the  Chicago,  Indianapolis  &  St  Louis 
Railroad,  and  extends  to  the  Bobm  public 
road  northwest  of  EldwardsviUe,  a  distance 
of  about  6  miles.  The  distance  meandered  by 
the  creek  channel  between  sold  two  points  is 
about  16  miles.  Th»  open  ditch  is  to  be  of 
the  average  width  of  30  feet  for  the  upper 
half  of  the  district  and  is  to  have  a  space 
between  waste  heaps  for  the  passage  of 
water  of  about  70  feet  In  the  easterly  half 
of  the  lower  portion  of  the  district  the  ditch 
is  of  the  average  width  of  40  feet  with  a 
space  between  waste  heaps  of  80  feet  and  in 
the  westerly  part  of  the  district  from  a  point 
near  the  Springfield  public  road  west,  an  aver- 
age width  of  60  feet  with  a  space  of  90  feet 
between  waste  heaps.  The  proposed  improve- 
ment will  provide  a  new  channel  on  as 
straight  a  line  as  possible  between  the  ter- 
mini aforesaid.  It  is  intended  to  prevent 
many  overflows,  reduce  the  time  of  other 
overflows,  and  very  greatly  increase  the  speed 
and  discharge  of  flood  waters  through  the 
valley  and  reduce  the  height  of  such  flood 
waters.  The  natural  channel  of  the  creek  is 
about  40  'eet  between  the  banks,  but  in  time 
of  heavy  rains  and  freshets  it  leaves  its 
haaks  and  covers  its  valley.    There  are  3,124 


acres  of  land  in  the  iH-oposed  district  and  ly- 
ing in  said  valley. 

Appellant's  railroad  was  constructed  in 
1903  and  1904,  and  as  constructed  raq  north 
and  south  on  a  high  trestle  from  bluff  to 
bluff  across  the  valley  of  the  creek,  a  dis- 
tance of  more  than  a  quarter  of  a  mile.  This 
railroad  across  that  valley  is  about  3300 
feet  east  of  and  runs  parallel  with  the  Bobm 
road,- the  western  terminus  of  the  proposed 
ditch.  The  Alton  public  road  runs  northwest 
.across  the  ditch  and  the  creek  at  a  point 
about  one-quarter  of  a  mile  east  of  appel- 
lant's road,  and  the  Springfield  road  runs 
northeast  across  the  proposed  ditch  at  a 
point  about  6,100  feet  east  of  appellant's 
railroad  and  across  the  creek  at  a  point 
about  400  feet  southwesterly  of  the  crossing 
of  the  road  and  the  ditch.  The  Wabash  Rail- 
road runs  about  east  and  west  on  or  near  the 
south  edge  of  the  creek  valley  on  an  embank- 
ment from  4  to  8  feet  high,  and  crosses  ap- 
pellant's road  a  very  short  distance  south  of 
appellant's  l)ridge  on  the  south  side  of  the 
creek  valley,  and  also  crosses  the  creek  be- 
tween the  Alton  road  and  the  Springfield 
road  about  a  half  mile  east  of  appellant's 
road  and  about  300  yards  south  of  the  pro- 
posed ditch.  There  is  a  30-foot  bridge  at  the 
crossing  of  the  Wabash  Railroad  and  appel- 
lant's railroad,  the  bottom  of  the  opening  be- 
ing atK>ut  4  feet  lilgher  than  the  top  of  the 
bank  of  the  creek  Just  north  of  this  opening. 

When  appellant's  railroad  was  first  con- 
structed, a  high  trestle  329  feet  long  at  the 
top,  with  an  opening  about  140  feet  wide  at 
the  bottom,  spanned  the  old  channel  of  Ca- 
hokla creek,  and  a  concrete  and  steel  bridge 
with  about  a  60-foot  opening  in  the  clear  'was 
constructed  south  of  the  trestle  and  against 
the  bluff  on  the  south  side  of  the  creek 
valley.  Cahokla  creek  runs  south  and  west 
in  a  meandering  line  until  it  crosses  the 
Springfield  road,  and  then  it  runs  in  a  north- 
westerly direction  in  a  similar  line  across 
the  Alton  road  and  the  proposed  ditch  against 
the  bluff  on  the  north  side  of  the  valley. 
From  the  latter  point  it  meanders  southwest 
across  the  valley,  and  after  striking  the  bluff 
a  few  hundred  feet  east  of  appellant's  road 
it  then  runs  about  due  west  to  a  point  about 
125  feet  east  of  appellant's  bridge  aforesaid. 
Until  some  time  after  1004  the  old  channel 
of  the  creek  at  said  last  point  took  a  course 
north  for  about  400  feet  then  crossed  appel- 
lant's right  of  way  in  a  curve  to  the  north- 
west under  ai^llanf  s  trestle,  thence  curved 
and  ran  southwest  to  a  point  about  300  feet 
west  of  appellant's  bridge,  and  then  abruptly 
turned  and  flowed  in  a  meandering  line 
northwesterly  to  the  Bohm  road,  at  which 
point  Is  the  western  terminus  of  appellees' 
ditch.  A  complete  horseshoe  in. figure  was 
thtis  made  by  the  creek  around  appellant's 
right  of  way  on  the  north  and  through  its 
trestle  and  thence  southwest  the  toes  of  the 
horseshoe  being  east  and  west  of  appellant's 
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bridge  and  more  than  400  feet  ai>art  A  new 
creek  channel  connecting  the  two  points  of 
the  horseshoe  was  constructed  by  appellant 
about  the  time  It  completed  Its  bridge  and 
trestle  there,  thus  causing  the  creelc  to  run 
a  new  channel  under  Its  bridge.  This  new 
channel  is  all  on  appellant's  right  of  way. 
Later  it  filled  up  the  old  channel  running 
under  its  trestle,  and  filled  np  the  trestle 
there,  making  a  large  and  high  embankment 
This  construction  did  not  leave  sufficient 
opening  for  the  water  to  pass  through  appel- 
lant's embanlunent,  and  as  a  consequence  It 
caused  the  water  above  the  embankment  to 
be  banked  np  several  feet  higher  when  the 
usual  big  rains  would  fall,  until  finally  In 
1915  the  bridge  was  washed  out  by  reason  of 
a  very  heavy  rain  and  was  replaced  soon  aft- 
er by  the;  present  railroad  bridge  there, 
which  baa  an  opening  of  about.  104  feet  at 
the  surface  of  the  ground  and  has  two  wings 
on  either  side  of  about  54  feet,  making  the 
opening  at  the  top  about  212  feet  Appellees' 
ditch  first  follows  the  general  «ourse  of  the 
creek,  crossing  It  many  times,  and  running 
southwesterly  to  Its  crossing  on  the  Spring- 
field road.  It  then  runs  about  due  west  in  a 
straight  line  to  the  old  channel  of  Cahokla 
creek  and  under  appellant's  old  trestle.  Aft- 
er passing  through  appellant's  embankment 
in  the  old  channel,  It  then  runs  northwester- 
ly to  its  terminus,  at  the  crossing  of  the 
Bohm  road  and  the  creek.  It  Is  60  feet  wide 
between  Its  banks  at  the  surface  where  it 
passes  through  appellant's  embankment  and 
crosses  the  creek  four  times  between  appel- 
lant's road  and  the  Springfield  road,  one  of 
these  crossings  being  on  the  Alton  road, 
where  there  is  a  bridge.  The  ditch  will 
carry  about  four  times  as  much  water  as  the 
creek  channel.  Appellees  claim  In  their  re- 
port that  an  opening  of  the  width  of  120  feet 
through  appellant's  embankment  at  the  old 
channel  would  be  required  to  take  care  of  the 
water  that  would  be  carried  through  their 
ditch,  and  that  the  width  of  such  opening  Is 
based  upon  the  further  assumption  that  the 
present  opening  under  appellant's  bridge  400 
feet  south  of  the  old  channel  crossing  would 
also  be  maintained. 

After  hearing  the  evidence  on  the  objec- 
tions, the  court  overruled  all  objections  ex- 
cept that  of  appellant  as  to  the  location  of 
the  proposed  ditch;  ordered  the  report  of 
the  commissioners  to  be  modified,  changing 
the  route  of  the  proposed  ditch  so  that  its 
center  line  would  pass  through  the  embank- 
ment of  appellant  138  feet  north  of  the  cen- 
ter of  the  present  bridge  of  appellant ;  made 
a  finding  that  the  line  through  the  embank- 
ment where  the  court  located  the  ditch  is 
In  a  natural  depression  or  water  course  of 
said  creek,  and  that  it  is  necessary  that  an 
opening  120  feet  wide  north  of  the  north 
pier  of  appellant's  bridge  be  made  through 
said  embankment  at  that  point,  and  that  the 
present    channel    and    opening    under    the 


bridge  be  maintained.  The  court  then  made 
a  further  change  in  the  route  of  the  ditch 
by  ordering  It  to  cross  the  Alton  road  routb 
of  the  Junction  of  said  public  road  and 
Oahokia  creek  and  at  a  point  where  no  nat- 
ural depression  or  water  course  or  bridge 
crossed  the  public  road,  and  ordered  that 
$9,000  be  Included  in  the  engineer's  estimate 
of  $81,000  to  pay  the  cost  of  the  bridge 
across  the  ditch  on  the  public  road  required 
by  this  change.  The  court  then  entered  an 
order  that  appellant  remove  its  embank- 
ment for  a  distance  of  120  feet  northwardly 
of  the  present  north  pier  of  Its  bridge  across 
the  entire  width  of  the  right  of  way  down 
to  the  natural  surface,  so  as  not  to  Inter- 
fere with  the  construction  of  the  ditch  or  the 
flow  of  water  through  the  same,  and  that 
any  bridge  built  by  It  should  have  a  clear 
span  of  120  feet  between  Its  piers  or  abut- 
ments and  to  be  built  at  Its  cost  and  that 
appellant  should  comply  with  said  ordel 
within  sixty  days  after  notice  shall  be  given 
to  It  by  appellees  to  remove  said  embank- 
ment, etc,  as  provided  by  statute. 

Api)ellant  complains  of  the  order  of  the 
court  In  so  far  as  it  directs  that  it  remove 
its  embankment  and  build  a  new  bridge  or 
lengthen  Its  present  bridge  at  Its  cost,  on 
notice  of  appellees.  Appellees  complain  of 
the  order  of  the  court  In  directing  the  change 
of  the  course  of  their  ditch  and  for  Its  fail- 
ure to  approve  their  report  and  plans  as 
submitted,  on  the  ground  that  It  gives  them 
a  ditch  or  Improvement  less  efficient  and  at 
much  greater  cost  Both  parties  urge  that 
the  court's  finding  Is  erroneous  tliat  there 
is  or  was  a  natural  depression  or  water 
course  under  the  appellant's  embankment 
where  It  ordered  the  ditch  to  be  located  and 
constructed.  As  a  matter  of  fact,  the  court 
by  its  order  relocated  the  ditch  through  ap- 
pellant's embankment  on  the  line  contended 
for  by  It  on  the  hearing  as  the  one  most 
feasible  and  least  expensive.  Appellees'  en* 
glneer  first  recommended  that  the  proposed 
ditch  be  constructed  through  the  appellant's 
artificial  channel  und^r  Its  present  bridge 
and  that  the  opening  at  that  place  be  en- 
larged. For  some  reason  that  plan  was 
abandoned. 

[1-4]  Appellant's  real  contention  Is  that 
the  court  erred  in  ordering  It  to  pay  the 
cost  of  extending  its  bridge  and  removing 
Its  embankment  This  argument  is  based 
upon  the  general  proposition  that  its  prop-' 
erty  cannot  be  thus  taken  without  Just  com-  - 
pensatlon,  and  that  an  owner  of  land  has 
a  legal  right  to  change  the  channel  of  a 
water  course  on  his  own  land,  provided  he 
does  .80  and  returns  the  stream  to  Its  nat- 
ural channel  on  his  own  land  and  without 
damage  to  the  servient  lands  below  him  by 
causing  the  waters  of  the  stream  to  flow 
onto  or  against  the  servient  landt^  .and 
thereby  create  artificial  channels  or  flows 
of  water  on  the  servient  lands  out  of  the 
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natural  diannel.  The  second  rule  of  law,  as 
contended,  is  a  well-estabUsbed  rule.  Daum 
▼.  Cooper,  208  111.  3»1,  70  N.  E.  339.  While 
this  Is  a  true  proposition  of  law,  it  is  to  be 
further  understood  that  the  natural  course 
of  a  stream  of  water  cannot  be  thus  chang- 
ed so  as  to  deprive  upper  landowners  or 
owners  of  dominant  tracts  of  their  legal 
right  to  have  the  old  water  channel  kept 
open  when  the  failure  to  do  so  would  de- 
prive them  of  their  legal  right  to  drainage. 
The  right  of  drainage  through  a  natural 
water  course  is  an  easement  appurtenant  to 
each  tract  of  land  through  which  the  water 
course  runs,  and  each  owner  is  bound  to 
take  notice  of  the  easement  possessed  by  oth- 
er owners.  Chicago,  Burlington  &  Qulncy 
Railway  Co.  v.  People,  212  111.  103,  72  N. 
E.  219.  A  railroad  company  cannot  legally 
fill  up  a  part  of  an  old  water  course  and 
make  a  new  channel  that  is  insufficient  to 
provide  for  an  Increased  flow  of  water  that 
will  be  occasioned  by  needed  drainage  by 
proper  artificial  means,  and  then  insist  on 
the  upper  landowners  paying  for  removing 
obstructions  to  such  drainage  and  Increas- 
ing the  amount  of  its  bridging.  Appellant 
took  its  right  of  way  across  Cahokia  creek 
with  the  implied  understanding  that  it  was 
to  so  conduct  its  business  as  to  meet  all 
changlDg  conditions  required  by  the  public 
welfare  of  society.  East  Side  Levee  District 
V.  East  St.  Louis  &  Carondelet  Railway,  279 
111.  123,  116  N.  E.  720.  The  fact  that  an 
artificial  drain  is  to  be  constructed,  enlarg- 
ing the  channel  of  the  creek  and  making  it 
necessary  to  remove  appellant's  embankment 
at  the  channel,  would  not  constitute  such  a 
taking  of  its  property  as  invades  or  violates 
the  provisions  of  the  state  or  federal  Con- 
stitution, as  contended  by  appellant.  Cache 
Kiver  Drainage  District  v.  Chicago  &  East- 
em  IlUnois  Railroad  Co.,  255  111.  398,  99  N. 
E.  635 ;  Sanitary  District  v.  Chicago  &  Alton 
Railroad  Co.,  267  111.  252,  108  N.  E.  312; 
Chicago,  Burlington  &  Qulncy  Railway  Co. 
V.  People,  200  U.  S.  661,  26  Sup.  Ct.  841,  50 
L.  Ed.  596,  4  Ann.  Cas.  1175. 

[5]  As  the  railroad  company  was  insist- 
ing in  this  case  that  the  artificial  channel 
under  its  bridge  is  to  be  considered  as  the 
true  channel  of  the  creek  because  made  en- 
tirely on  Its  own  property  in  accordance 
with  Its  legal  rights,  if  it  Is  right  in  its 
oontention,  the  law  will  compel  it  to  re- 
move all  of  the  obstructions  placed  there 
by  it  if  the  same  is  required  in  order  to 
give  appellees  an  efiicient  drainage  system, 
and  to  construct  any  further  bridging  nec- 
essary at  its  own  expense.  After  those  ob- 
struction^ are  removed,  the  appellees  wduld 
be  required  to  do  all  further  work  in  the 
channel,  if  their  plans  should  contemplate 
or  provide  for  a  further  deepening  of  the 
channel  there.  The  court  by  its  order  stat- 
ed the  law  correctly  In  this  regard  if  the 
drainage  ditch  Is  to  be  constructed  through 


the  appellant's  artificial  Channel  and  the 
channel  enlarged.  It  is  in  accordance  with 
section  66  of  the  Levee  Act,  whldi  provides: 

"When  any  ditch  or  drain  or  other  work  of 
enlarging  any  channel  or  water  conrse  is  lo- 
cated by  the  ctHnmissioners  on  the  line  of  any 
natural  depression  or  water  course,  crossing 
the  road  of  any  railroad  company  where  no 
bridge  or  culvert  or  opening  of  sufficient  ca- 
pacity to  allow  the  natural  flow  of  water  of 
such  ditch  or  water  course,  is  constructed,  it 
shall  be  the  duty  of  the  commissioners  to  give 
notice  to  such  railroad  company  to  construct 
or  enlarge  such  bridge  or  culvert  or  opening 
in  the  grade  of  such  road,  for  such  ditch  or 
ditches  or  other  work,  of  the  dimensions  named 
in  such  notice,  within  twenty  days  from  the 
service  thereof." 

This  section  also  imposes  a  penalty  on  the 
railroad  company  If  It  fails  to  comply  with 
the  directions  in  such  notice.  Section  56  of 
the  Levee  Act  provides  that  the  corporate  au- 
thorities of  a  railroad  are  required,  at  their 
own  expense,  to  construct  such  bridge,  cul- 
vert, or  other  work,  or  to  replace  any  bridge 
or  culvert  temporarily  removed  by  such  com- 
missioners in  doing  their  work,  when  con- 
structed on  the'  line  of  any  natural  depres- 
sion, channel  or  water  course.  While  the 
court  might  have  omitted  this  order  and  have 
entered  it  with  the  usual  findings,  as  pro- 
vided in  section  16  of  the  Levee  Act,  still  we 
are  unable  to  see  in  what  way  appellant  was 
prejudiced  by  this  order.  Appellant  Is  only 
required  to  comply  with  the  order  when  no- 
tified by  the  commissioners,  and  under  the 
statute  It  Is  not  contemplated  that  they  shall 
give  such  notice  until  the  right  of  way  is  ac- 
quired, the  assessment  of  benefits  and  dam- 
ages has  been  heard  and  confirmed,  and  it  is 
definitely  determined  that  the  ditch  will  be 
constructed  .across  the  right  of  way  of  op- 
pellant  and  that  appellees  are  ready  to  be- 
gin the  construction  of  the  ditch  at  or  near 
the  railroad. 

[6,  7]  As  the  railroad  company  must  be 
conceded,  under  the  law,  to  have  the  right  to 
change  the  channel  of  the  stream  when  it  is 
done  entirely  on  its  own  land  and  without 
prejudice  to  the  legal  rights  of  upper  or  low- 
er landowners,  appellees  will  be  required  to 
construct  their  ditch  through  the  appellant's 
artificial  channel  under  its  bridge  If  they 
can  obtain  an  efficient  system  of  drainage 
for  their  district  by  so  doing.  If  such  Is  not 
possible,  then  their  lawful  right  is  to  con- 
struct their  ditch  through  the  old  channel  of 
the  creek,  as  provided  in  their  report,  in  which 
case  the  railroad  company  would  have  to  re- 
move Its  obstructions  there  and  put  In  a  new 
bridge  at  its  cost  The  fact  that  It  may  cost  the 
drainage  district  a  trifie  more  to  go  through 
the  artificial  channel  of  appellant  should  not 
be  considered  under  the  evidence  in  this  rec- 
ord. The  proof  In  this  case  is  that  It  will 
cost  appellant  more  than  $125,000  to  remove 
Its  embankment  and  build  a  new  bridge  over 
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the  opening  required  by  appellees  where  a.p- 
pellant  filled  up  the  old  channel  of  the  creek, 
while  It  will  cost  only  about  $55,000,  under 
the  evidence,  to  remove  the  embankment  and 
extend  the  bridge  la  accordance  with  the 
court's  order.  The  evidence  in  this  record 
should  have  been,  but  was  not,  specifically 
directed  to  the  question  whether  or  not  an 
efficient  drainage  district  could  have  been 
established  by  appellees  by  driving  their 
ditch  through  appellant's  artificial  channel. 
It  should  be  further  shown  that  such  a  ditch 
would  be  practicable  and  feasible  as  well  as 
efficient  The  difference  in  cost  of  the  two 
ditches  in  question  would  only  be  material  in 
case  it  was  shown  that  an  efficient  ditch 
through  the  artificial  channel  would  be  at  a 
cost  prohibitive — i.  e.,  at  a  cost  which  would 
exceed  the  benefits  to  the  lands  drained.  If 
no  such  efficient  and  feasible  ditch  can  be 
constructed  through  the  artificial  channel, 
then  appellees  would  be  entitled  to  construct 
the  same  in  the  old  channel  and  through  ap- 
pellant's embankment,  if  it  is  shown  that  an 
efficient  and  feasible  drainage  system,  within 
the  meaning  of  the  statute,  can  be  thus  es- 
tablished. Under  the  evidence  in  this  case  we 
are  not  enabled  to  definitely  and  satisfactori- 
ly determine  these  questions.  The  evidence 
was  mainly  directed  to  the  question  whether 
or  not  the  present  opening  under  appellant's 
bridge  and .  the  opening  under  Its  bridge 
where  It  Is  crossed  by  the  Wabash  Railroad 
were  sufficient  to  care  for  the  waters  pass- 
ing down  the  valley  without  causing  unusual 
and  unnecessary  overflows  during  customary 
heavy  rains  that  fall  in  that  neighborhood. 
According  to  the  expfert  testimony  of  appel- 
lant's witnesses,  those  openings  are  amply 
sufficient  to  properly  care  for  such  waters; 
but,  according  to  appellees'  witnesses,  they 
are  entirely  Insufficient  and  will  cause  much 
overflow  and  damage  in  the  valley  above  ap- 
pellant's railroad  and  prevent  appellees  from 
establishing  a  proper  and  feasible  drainage 
district 

As  this  Judgment  wlU  have  to  be  reversed 
for  error,  we  do  not  deem  it  proper  for  us 
to  discuss  the  weight  of  the  evidence.  We 
may  further  say,  however,  after  considering 
aU  the  evidence  together  and  the  plat  of  the 
valley  and  creek  channel,  we  are  rather  im- 
pressed with  the  Idea  that  an  efficient  and 
feasible  ditch  might  be  obtained  by  con- 
structing appellees'  ditch  on  their  present 
plans  up  to  the  Alton  public  road  and  through 
the  60-foot  bridge  there  crossing  Cahokia 
creek ;  then  extending  the  ditch  In  a  straight 
line  to  appellant's  present  bridge  or  extend- 
ing It  Into  the  creek  channel  a  part  of  the 
way  and  widening  the  channel;  then  by  a 
straight  line  to  the  artificial  channel;  then 
in  a  straight  line,  if  that  Is  desirable,  north- 
westerly to  the  beginning  of  the  final  ap- 
proach of  their  ditch  and  in  a  straight  line 
to  its  terminus.  This  proposed  ditch  would 
come  mudi  nearer  following  the  old  creek 


channel  than  appellees'  ditch,  and,  while  It 
would  make  a  curve  at  the  Alton  public  road, 
it  would  secure,  according  to  the  plats  before 
us,  a  much  straighter  ditch  after  it  passes 
west  of  appellant's  railroad  and  one  much 
more  in  line  with  the  general  flow  of  the 
creek  at  that  point  There  may  be  much  In 
the  actual  conditions  against  our  suggestion, 
and  we  only  make  this  suggestion  because 
there  'appears  to  t>e  nothing  in  the  record 
against  it  and  for  that  reason  we  are  not 
satisfied  to  merely  reverse  this  Judgment 
with  directions. 

■  £1,  9]  Before  leaving  this  proposition,  we 
will  further  say  that  In  discussing  the  suf- 
ficiency of  appellant's  opening  at  its  present 
bridge,  its  counsel  frequently  make  the  dec- 
laration that  said  opening  ia  clearly  and 
conclusively  shown  to  be  sufflcl«it  to  care 
for  all  the  water  that  would  be  brought  to  It 
within  the  proposed  ditch.  For  such  open* 
Ing  to  be  sufficient  under  the  law  It  must  not 
only  be  sufficient  to  care  for  the  waters  that 
are  brought '  to  It  within  the  banks  of  the 
new  ditch,  but  it  must  be  also  sufficient  to 
care  for  and  properly  move  the  flood  waters 
that  will  come  to  it  Parties  changing  or  re- 
straining the  flow  of  water  must  provide 
against  the  consequences  of  unusually  heavy 
rainfalls  which  may  be  reasonably  expected 
to  occasionally  occur,  and  they  must  also 
care  tor  overflow  waters  that  must  pass 
through  the  natural  waterways  obstructed  or 
lessened.  Chicago,  Peoria  &  St.  Louis  Rail- 
way Co.  V.  Renter,  223  111.  387,  7»  N.  B.  166. 
But  such  parties  or  a  railroad  company  can- 
not be  legally  required  to  construct  a  larger 
opening  or  more  bridging  than  is  necessary 
or  proper  for  carrying  the  waters  of  a  drain- 
age system  through  a  natural  outlet  or  an 
artificial  outlet  substituted  for  the  natural 
one.  ISast  Side  Levee  District  v.  Bast  St 
Louis,  Columbia  &  Waterloo  Railway  Co., 
279  lU.  362,  116  N.  B.  726. 

There  was  no  evidence  In  the  record  to 
sustain  the  court's  finding  Chat  there  was  a 
natural  depression  under  appellant's  em- 
bankment and  that  such  embankment  was 
required  to  be  removed  by  appellant  so  as 
to  accommodate  the  ditch  as  located  by 
the  court  But  this  is  of  no  material  con- 
sequence In  the  decision  of  this  case.  If 
the  ditch  is  constructed  there  and  it  be- 
comes necessary  for  the  proper  drainage  to 
enlarge  the  opening,  the  embankment  will 
have  to  be  removed  at  the  appellant's  cost 
as  aforesaid,  for  the  reasons  already  given, 
as  the  removal  of  the  embankment  will  sim- 
ply effect  the  necessary  widening  of  the  ar- 
tificial channel,  which  must  then  be  treated 
as  the  natural  channel.  We  are  not  to  be 
understood,  however,  as  holding  that  this 
opening  wUl  be  sufficiently  wide  to  accom- 
modate all  the  waters  that  will  be  carried 
there  by  the  ditch  or  that  It  will  not  be  wid- 
er than  is  necessary  for  such  purpose. 

[10]  The  court  committed  serious  error  In 


Digitized  by 


Google 


nL) 


PEOPIiB  T.  WBSTEIUr  COLD  BTORAGE  00. 


43 


!  ciumglng  appellees'  ditch  so  as  to  ran  south 
of  the  60-foot  bridge  over  the  creek  on  the 
Mtaa  road  and  to  run  across  the  road  at 
a  point  where  there  was  no  natural  depres- 
sion or  natural  water  course.  Appellees  had 
the  right  to  have  their  ditch  cross  this  road 
in  the  natural  channel  under  the  Alton  road 
bridge,  under  the  evldoice  in  this  record.  It 
has  already  been  shown  that  thej  will  be 
required  to  build  a  new  bridge  at  a  cost  of 
$9,000,  and  we  are  unable  to  find  any  reason 
or  evidence  to  sustain  the  court  in  this 
change.  It  is  mainly  for  this  reason  that 
we  reverse  the  Judgment  in  this  case. 

[11]  Complaint  Is  made  by  appellant  that 
the  court  ruled  out  certain  evidence  tending 
to  show  that  the  'ditch  proiwsed  by  appellees 
and  the  drainage  system  contemplated  by 
them  would  not  be  feasible  because  of  the 
fact  that  the' channel  Of  the  creek  from  the 
Bohm  road  to  the  Diversion  canal  would  not 
be  sufficient  to  carry  oft  the  increased  amount 
of  water  that  would  be  thrown  into  it  in  a 
given  time,  and  that  for  that  reason  it  would' 
cause  a  backing  up  of  the  water  in  the  ditch 
above  appellant's  bridge.  It  is  sufficient  here 
to  state  that  appellant  is  entitled  to  prove  by 
any  competent  evidence  that  the  drainage 
system  of  appellees  will  not  have  a  sufficient 
outlet,  as  this  goes  to  the  question  whether 
or  not  appellees'  drainage  system  Is  feasible. 
There  is  no  positive  provision  in  the  Levee 
Act,  as  in  the  Farm  Drainage  Act  (Hurd's 
Rev.  St  1917,  c.  42,  i  01),  that  the  commls- 
sioaers  must  provide  a  main  outlet  of  ample 
capacity  and  proper  construction ;  neverthe- 
less it  is  the  duty  of  the  drainage  commis- 
sioners to  provide  and  construct  such  main 
outlet  when  the  same  is  required  to  give  ef- 
ficient drainage.  Binder  t.  Langhorst,  234 
in.  588,  85  N.  Bw  400.  No  particular  evidence 
is  pointed  out  to  us  that  the  court  excluded 
and  which  would  be  competent  evidence  for 
that  purpose.  Merely  Introducing  plats  of 
plans  and  construction  of  the  Chicago  &  Al- 
ton bridge  across  Diversion  canal  would  not 
be  competent  for  such  a  purpose,  particularly 
without  showing  all  the  conditions  surround- 
ing such  bridge.  The  apparent  purpose  of 
the  introduction  of  such  evidence  was  to 
show  that  the  Alton  bridge  had  no  more  ca- 
pacity or  opening  for  the  passage  of  water 
than  the  opening  of  appellant's 'bridge.  Ap- 
pellant's embankment  and  bridge  were  shown 
to  be  40  leet  high  above  the  surface  and  60 
feet  above  the  bottom  Of  the  channel  of  the 
creek.  No  attempt  was  made  to  show  the 
conditions  surrounding  the  Alton  bridge,  and 
such  proof  was  not  admissible  merely  for  the 
purpose  of  comi>arlng  the  size  and  capacity 
of  the  openings. 

[12]  It  is  flnatiy  contended  by  appellant 
that  the  court  erred  In  not  reopening  the 
case  after  all  the  evidence  had  been  taken 
and  the  cause  decided  by  the  court  and  per- 


mitting appellant  to  show  Ihat  the  United 
States  was  at  war  with  Germany,  that  the 
price  of  steel  was  higher  by  reason  thereof, 
and  that  appellant  had  been  advised  by  the 
government  to  avoid  the  expenditure  of  any 
funds  other  than  those  necessary  to  properly 
maintain  its  roadbed  and  not  to  attempt  any 
work  of  magnitude,  and  that  the  government 
had  or  would  take  control  of  its  road.  No 
sufficient  reason  was  shown  why  this  evi- 
dence might  not  have  been  Introduced  earlier, 
even  if  it  would  in  any  way  affect  the  Issues 
in  this  case.  Besides,  appellant  could  not 
complain  of  any  matter  that  would  be  prej- 
udicial to  the  government  or  to  the  Director 
General  but  only  of  matters  that  would  be 
prejudicial  to  it.  There  were  no  matters  dis- 
closed in  appellant's  affidavit  showing  that  it 
would  have  to  violate  any  positive  order  of 
the  government  to  its  prejudice.  If  it  thought 
that  the  Director  General  would  be  prejudic- 
ed by  the  decision.  It  would  have  been  more 
proper  to  have  made  application  to  have  him 
made  a  party  to  this  proceeding.  We  do  not 
think  the  court  committed  error  in  refusing 
to  reopen  the  case. 

For  the  reasons  already  given,  the  judg- 
ment of  the  court  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 


(187  111.  612) 

PEOPLE  ex  rd.  McCORMICK  et  «L  v.  WEST- 
ERN COLD  STORAGE  CO.  et  oL 
(No.  12613.) 

(Supreme  Court  of  DUnois.    April  16,  1919.) 

1.  MONICIPAI.  OOBPOBAHONB  «=9680,  681(8)— 
ObdINANCSS— LlOKHSK  TO  BulU)   P1.ATFOBU 

OvKB  Sidewalk— Cold  Stosaob  Company— 

Fdblio  Benefit. 
A  dty  ordinance,  permitting  cold  storage 
company  to  build  a  permanent  elevated  platform 
over  the  sidewalk  in  front  of  Its  premises  106 
feet  long  and  18  feet  wide,  compelling  pedes- 
trians to  climb  four  steps  on  one  end  and  go 
down  an  incline  15  feet  long  on  the  other  for 
the  purpose  of  enabling  the  company  to  load 
and  unload  goods,  is  not  for  the  benefit  of  the 
public  generally, 

2.  MUNICIPAI,  COBPOBATIONS  «=»e93— StBEETB 

—  Sidewalk  —  Obbtbuction  —  PLATiroBMS 

— PUBPBBSTUBB— NtnSAHOK. 

A  platform  erected  by  a  cold  storage  com- 
pany over  a  sidewalk,  requiring  pedestriaiis  to 
walk  np  four  steps  and  down  a  15-foot  incline, 
is  a  permanent  and  material  obstruction  to  the 
sidewalk  constituting  a^  pnrpresture  Inconven- 
iencing the  publicv  and  is  a  nuisance. 

8.  municipai,  oobpobations  «=»680^  681(8)— 
Stbeets   —   Sidewalks   —   Plattobics   — 
PowEB  TO  License  Obbtbuotion. 
The  city   council  is   without  authority   to 

grant  a  private  corporation  the  right  to  con- 
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Btruct  a  ddewaUc  3%  feet  above  grade  on  a 
public  street. 

4.  Mandamus  4=>7— Discbetion  as  to  Gbant 
—Excuse  for   Denting  Wbit— Violation 

'  OF  liAW   BT   OTHEBS. 

The  court's  discretion,  in  granting  a  writ 
of  mandamus  is  not  arbitrary,  and  wliere  a  clear 
legal  right  is  shown  by  the  petitioning  citizens 
for  removal  of  a  platform  obstructing  a  side- 
walk, built  under  authority  of  a  city  ordinance, 
the  fact  that  other  storage  companies  and  the 
city  unlawfully  maintained  platforms  on  side- 
walks for  many  years  is  no  reason  for  refusing 
the  writ. 

5.  Estoppel  iS=62(6)— Removal  of  Obsteuo- 
TioN  of  Sidewalk— Estoppel  in  Pais. 

Where  the  city  assumed  to  grant  the  right 
to  a  cold  storage  company  to  maintain  a  plat- 
form over  a  sidewalk  and  collected  compensa- 
tion for  it,  and  the  company  expended  money 
in  building  the  platform  under  an  ordinance  pro- 
viding for  revocation  at  any  time  by  mayor  and 
council,  there  can  be  no  estoppel  in  pais  by  such 
contract  from  ordering  the  removal  of  the  plat- 
trtta  by  mandamus. 

Appeal  from  Circuit  Court,  Cook  County; 
^ank  Johnston,  Jr.,  Judge. 

Proceedings  in  mandamus  by  the  People, 
on  the  relation  of  James  W.  McCormlck  and 
others,  against  the  Western  Cold  Storage 
Company  and  others.  From  Judgment  deny- 
ing the  writ  and  dismissing  the  petition,  the 
petitioners  appeal.  Reversed  and  remanded, 
with  directions.   > 

Ogren  &  Wermuth,  of  Chicago  (W.  C.  Wei^ 
muth,  of  Chicago,  of  counsel),  for  appellants. 

Burry,  Johnstone  &  Peters,  of  Cailcago,  for 
appellees. 

DUNN,  J.  Certain  persons  describing 
themselves  as  citizens  and  residents  of  the 
city  of  Chicago  filed  a  petition  in  the  cir- 
cuit court  of  Cook  county  against  the  Weet^ 
em  Cold  Storage  Company,  the  dty  of  Chi- 
cago, and  Its  commissioner  of  public  works 
and  superintendent  of  streets,  for  a  writ  of 
mandamus,  requiring  the  removal  of  a  per- 
manent elevated  platform  built  by  the  West- 
em  Cold  Storage  Company  over  the  sidewalk 
in  front  of  its  premibes  on  the  south  side  of 
East  Austin  avenue.  The  petition  alleges  that 
the  Western  Obld  Storage  Company  occupies 
a  building  at  the  southeast  corner  of  North 
State  street  and  East  Austin  avenue;  that 
the  sidewalk  space  on  the  south  side  of  East 
Austin  avenue  is  14  feet  wide,  and  beginning 
at  the  east  line  of  Its  buUding  and  extending 
west  the  Western  Cold  Storage  Company  has 
built  and  is  maintaining  upon  the  sidewalk 
space  a  permanent  elevated  platform  13  feet 
wide,  106  feet  and  1  indti  long  and  2  feet 
above  the  level  of  the  sidewalk,  made  of 
heavy  timb«v  and  braces,  which  unlawfully 
obstructs  the  use  of  the  public  sidewalk  and 
requires  pedestrians  to  climb  four  steps  from 


the  sidewalk  level  at  Its  east  end  and  to  go 
down  an  Incline  15  feet  long  at  the  west  end; 
that  the  statutes  of  this  state  forbid  ob- 
structions to  public  highways,  and  a  dty  or^ 
Ulnance  forbids  loading  platforms  on  public 
sidewalk  spaces;  that  the  platform  Is  being 
used  by  the  storage  company  for  its  own  con- 
venience, in  deflonce  of  the  rights  of  the  pub- 
lic, and  it  Is  the  duty  of  the  defendants  to 
remove  it  and  restore  the  use  of  the  side- 
walk proper  to  the  public. 

Demurrers  to  the  petition  were  overruled, 
and  all  the  defendants  answered.  The  West- 
ern Cbld  Storage  Company  in  its  answer  al- 
leges that  it  conducts  a  public  warehouse  and 
furnishes  facilities  to  the  public  for  storing 
food  products  under  refrigeration,  and  its 
business  is  essential  to  the  health  and  wel- 
fare of  the  public;  that  food  products  of 
the  character  housed  by  it  areliandled  and 
sold  In  West  South  Water  street,  one  block 
south  of  the  Chicago  river,  and  its  place  of 
business  is  two  blocks  north  of  that  river, 
and  it  is  essential  that  it  be  located  in  close 
proximity  to  West  South  Water  street ;  that 
Austin  avenue  is  largely  devoted  to  general 
and  cold  storage  warehouses,  freight  depots, 
wharves,  small  factories,  and  machine  shops; 
that  other  raised  sidewalks  are  being  main- 
tained on  Austin  avenue  by  other  plants  un- 
der separate  licenses,  and  the  defendant  ac- 
quired its  site  under  encouragement  of  the 
dty  authorities.  The  answer  alleges  that  the. 
Western  News  Company  is  located  in  the  same 
block  as  defendant ;  that  the  defendant  caus- 
ed a  count  to  be  made  of  the  persons  passing 
over  its  platform,  and  that  the  average  num- 
ber of  pedestrians  passing  over  the  platform 
between  7  a.  m.  and  6  p.  m'.,  excepting  those 
who  go  to  or  from  the  plant  of  the  Western 
News  Company,  was  36  an  hour;  that  a 
greater  number  went  to  or  came  from  the 
Western  News  Company,  and  that  the  street 
was  practically  deserted  from  6  p.  m.  to  T  a. 
m.  The  platform  was  Built  in  1901  under  a 
license  from  the  dty  granted  by  ordinance, 
which  w.as  extended  from  time  to  time  by  the 
dty  council,  the  last  extemrion  having  been 
passed  on  July  17,  1918,  after  this  suit  was 
begun.  The  license  expires  April  30,  1923,  is 
subject  to  revocation  at  any  time  at  the  op- 
tion of  the  mayor,  and  is  subject  to  repeal  or 
modlflcation  at  any  time  by  the  city  council. 
The  ordinance  requires  the  platform  and  the 
sidewalk  surrounding  it  to  be  kept  in  repair, 
safe  for  travel,  and  free  from  snow  and  ice, 
to  the  satisfaction  of  the  commissioner  of 
public  works,  who  also  is  required  to  approve 
the  plans  for  the  strudure  before  any  work 
on  it  shall  be  done,  and  shall  have  supervision 
over  the  completed  structure.  It  also  re- 
quires the  removal  of  the  structure  at  the 
termination  of  the  license,  either  by  lapse  of 
time  or  the  revocation  of  the  mayor  or  dty 
council,  and  requires  a  uond  in  the  sum  of 
?10,000,  with  sureties  approved  by  the  mayor. 
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tor  the  observance  of  the  terms  of  the  license. 
The  license  fee  Is  fixed  by  the  ordinance  at 
$2X3.20  a  year.  The  answer  further  alleges 
'that  18,000  teams  a  year  receive  and  dis- 
cbarge goods  at  the  defendant's  warehouse, 
and  the  total  tcmnage  so  handled  exceeds 
15,000  tons  a  year;  that  many  of  the  pack- 
ages so  handled  are  of  great  weight,  requir- 
ing mechanical  means  to  handle;  that  the 
receiving  floor  is  2  feet  four  inches  above  the 
street  level,  and  by  means  of  the  platform 
goods  are  loaded  on  trucks  and  wheeled  di- 
rectly from  wagons  intd  the  warehouse  and 
from  the  warehouse  to  wagons;  that  the  only 
other  method  would  be  the  use  of  skids,  trucks, 
and  other  devices,  which  would  take  longer 
and  cause  vastly  more  obstruction  and  in- 
convenience to  the  public  than  the  use  of  the 
raised  platform,  would  be  slower  and  cause 
delay  of  teams  and  congestion  of  the  street, 
and  would  make  it  expensive  and  difficult  to 
.conduct  the  defendant's  business. 

Demurrers  to  the  answers  were  overruled, 
end  judgment  was  entered,  denying  the  writ 
and  dismissing  the  petition.  The  court  hav- 
ing certified  that  the  validity  of  an  ordinance 
was  involved  and  the  public  interest  so  re- 
quired, an  appeal  was  taken  by  the  petitkm- 
ers  directly  to  this  court 

[1-3]  This  case  does  not  differ  materially 
■from  that  of  CSiicago  Cold  Storage  Co.  v. 
People,  224  lU.  287,  79  N.  K  692.  We  said 
there  that  it  could  not  be  successfully  con- 
fided that — 

"The  purpose  of  the  ordinance  was  for  the 
benefit  of  the  public  generally.  It  was  for  the 
convenience  of  the  storage  company  and  those 
doing  business  with  it  at  its  warebouse.     Nor 

.can  it  be  successfully  contended  that  the  plat- 
form as  erected  is  not  a  material  obstruction  to 
the  sidewalk,  and  does  not  place  the  general 
public  to  great  inconvenience  in  the  use  of  the 

.saiF.e.  While  the  ordinance  provides  that  the 
sidewalk  may  be  used  for  public  purposes,  yet  in 

.order  to  use  it  those  passing  over  it  must  go  up 
and  down  five  or  six  steps  at  either  end.  If  it 
is  not  a  nuisance  and  an  obstruction,  then  the 

.city  might  authorize  private  parties  to  erect  and 
maintain  bulkheads  on  every  street  in  the  dty, 
of  any  height.  Public  streets  and  sidewalks 
cannot  be  lawfully  used  for  any  such  purpose. 
We  are  of  the  opinion  that  ^e  platform  in 
question  was  a  nuisance,  and  such  an  obstruc- 
tion to  public  travel  as  entitled  appellees  to 
have  it  removedl" 

Counsel  for  the  appellees  say  In  reference 
to  this  case  that  the  bare  legal  question  is 
discussed  of  the  right  of  the  city  to  grant  a 
private  corporation  the  right  to  construct  a 
sidewalk  3%  feet  above  grade  on  a  public 
fctreet,  and  that  the  reasons  for  granting  per- 
mission, the  <diaracter  of  the  neighborhood, 
the  previous  conduct  of  the  parties,  the  ne- 
cessity for  the  elevated  sidewalk,  and  the  cir> 
cnmstances  surrounding  the  case  are  not 
shown.  The  case  of  Tolman  &  Co.  v.  City 
-of  Chicago,  240  m.  268,  88  N.  B.  488,  24  L. 
R.  A.  (N.  S.)  97, 16  Ann.  Cas.  142,  Is  referred 


to  as  Indicating  facts  whltih  would  Jtistlfy 
granting  a  license  to  an  individual  to  take 
possession  of  a  sidewalk  by  building  a  perma- 
nent structure  on  it  for  the  benefit  of  a 
private  business.  This  was  what  the  Chica- 
go Cold  Storage  Co.  Case  held  could  not  be 
done,  when  it  was  said  that  public  streets  and 
sidewalks  cannot  be  used  for  any  sudi 
purpose.  It  is  a  mistake  to  suppose  t^at  the 
Tolman  &  Oo.  Case  modified  this  statement 
of  the  law.  That  case  was  a  bill  for  an  in- 
junction to  restrain  the  dly  from  preventing 
the  complainant  from  using  skids  in  receiving 
and  shipping  merchandise  across  the  side- 
walk, and  the  opinion  recognizes  the  cor- 
relative rights  in  the  streets  of  the  public  and 
abutting  owners.  Neither  has  the  right  to 
exclude  die  other,  any  more  than  the  trafilc 
along  one  street  at  an  intersection  has  the 
right  to  exclude  the  tranverse  traffic.  Each 
has  the  right  to  the  use  of  the  street,  and 
eadi  must  permit  its  use  by  the  other.  The 
decree  directed  to  be  entered  was  not  one  re- 
straining any  interference  with  the  use  of 
skids,  but  was  one  restraining  an  interference 
with  the  reasonable  and  necessary  use  of 
skids  in  the  delivery  of  merchandise  across 
the  sidewalk.  The  platform  in  question  is  a 
permanent  ol)structlon  of  the  sidewalk,  con- 
stituting a  purpresture.  The  distinction  be- 
tween the  temporary  use  of  skids  and  the 
permanent  obstruction  by  the  platform  is 
alluded  to  in  the  Tolman  &  Co.  Case,  where, 
referring  to  the  claim  of  the  appellees,  it  Is 
said: 

"It  is  their  position  that  whatever  interferes 
with  the  uninterrupted,  unimpeded,  and  unob- 
structed use  by  the  public  of  any  part  of  the 
highway  is  a  nuisance.  We  have  seen  that  this 
position  is  unfounded,  and  that  there  are  numer- 
ous obstructions  of  the  public  use  which  are 
lawful.  The  cases  cited  by  appellees  in  support 
of  this  proposition  are  all  cases  of  permanent 
obstructions  in  the  street,  constituting  purpres- 
tures  therein.  If  the  action  of  the  superintend- 
ent of  streets  and  commissioner  of  public  works 
had  been  directed  against  the  permanent  plat- 
forms projecting  in  front  of  the  shipping  doors, 
these  decisions  would  apply,  but  they  do  not 
apply  to  the  skids." 

[4]  The  appellees  argue  that  the  granting 
or  refusing  of  a  writ  of  mandamus  is  discre- 
tionary, and  that  the  court  was  justified  In 
exercising  its  dscretlon  to  deny  the  writ 
There  may  be  circumstances  under  which  the 
writ  will  not  operate  fairly,  will  occasion 
confusion  or  disorder,  or  will  not  promote 
substantial  justice,  and  under  which  the  court 
may  therefore  deny  the  writ,  though  the  pe- 
titioner has  a  clear  legal  right  This  discre- 
tion, however,  is  not  arbitrary,  but  must  be 
exercised  according  to  legal  principles,  and 
ordinarily,  wher^  a  dear  legal  right  is  shown, 
petitioner  is  entitled  to  the  writ.  The  fact 
that  all  the  other  warehouses  in  the  vicinity 
had  Maintained  loading  platforms  on  the 
sidewalk  for  many  years  is  not  a  reason  for 
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refaslng  fhe  writ.  The  case  of  Chicago  Cold 
Storage  Co.  v.  City  of  Chicago,  supra,  was 
decided  In  1906.,  The  storage  companies  and 
the  dty  were  then  Informed  that  the  side- 
walk could  not  be  lawfully  used  In  this  man- 
ner. The  fact  that  both  the  dty  and  the 
storage  companies  deliberately  Ignored  the 
law  for  many  years  is  not  a  reason  why  it 
Efhonld  not  be  enforced. 

[6]  The  appellee  the  Western  Cold  Storage 
Company  also  insists  upon  an  estoppel  in 
pals  from  the  fact  that  the  dty  assimied  to 
grant  the  right  to  maintain  the  platform  and 
collected  compensation  for  it  and  the  com- 
pany expended  money  in  building  the  plat- 
form. The  ordinance  expressly  proTides  that 
the  authority  granted  by  it  may  be  revoked 
at  any  time  by  the  mayor  or  council.  There 
can  be  no  estoppel  by  sudi  a  contract. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer to  the  answer. 

Reversed  and  remanded,  with  directions. 


(2S7  IlL  GS2) 

HOWB  V.  BROWN  et  al. 


(No.  12591.; 


(Supreme  Court  of  DlinoiB.     April  15,  1919.) 

1.  CousTS  ^=>219(15)— Appeal  Dibxct  to  Sy- 

PBKIIK   Comer— GBOnNI>S—FB££HOIJ>    INTXB- 
KST. 

Upon  petition  by  administratrix  to  sell 
homestead  real  estate  of  deceased  to  pay  debts, 
where  heirs  denied  by  answer  that  deceased 
owned  land  at  the  time  of  bis  death,  the  rec- 
ord shows  that  a  freehold  was  involved,  mak- 
ing proper  ground  for  appeal  direct  to  the  Su- 
preme Court 

2.  EZECTTTOBS  AND   ADMIinSTBATOBa  ^S»344— 

Pbockedinqb  TO  Seix  Rxai.  Hstatk— Titlk 

— Bubden'  of  PaooF. 
Upon  petition  by  administratriz  to  sell  de- 
ceased's land  to  pay  debts,  where  the  answer 
denies  decet^sed's  ownership  of  the  land,  the 
burden  of  proving  deceased's  title  at  time  of  his 
death,  and  that  there  was  a  defidency  of  per- 
sonal property  to  pay  debts,  rests  upon  the  ad- 
ministratrix. 

8.  Equity  <S=>34&— Stale  Claims— Pbesuiip- 
TIOH— Stbict  Fboof. 
Equity  does  not  favor  stale  claims,  and  the 
presumption   should  not  be  indulged   in  their 
favor,  but  strict  proof  should  be  required. 

4.  EXECUTOBS  AND  AOUimSTBATOBS  «=>227(3) 

—Claims  Against  Estate — Claim  on  Judg- 
ment—Vebifioation. 
Under  Hnrd's  Rev.  St  1917,  c.  8,  {  65,  a 
judgment  regularly  obtained  will  be  taken  as 
duly  proved  and  held  valid,  even  though  it  was 
not  originally  sworn  to  when  filed  as  a  daim 
against  an  estate. 

5.  EXECUTOBS   AND  ADMINISTBATOBS   9=>34f>— 

Sale  of  Land — Claims  Allowed— Appbov- 

AL   or  ADMINI8T8AT0B. 

Judgments  on  claims  against  an  estate  as 
shown  by  a  record  and  objected  to  aa  nbt  prop- 


erly showing  the  consent  of  the  administrator* 
for  their  allowance  held  su£Sdent,  if  they  were 
still  due  and  unpaid,  to  Justify  the  court  in  in- 
duding  them  aa  a  basis  for  the  defidency  in  a 
proceeding  to  sell  the  land  to  pay  debts. 

6.  Payment  «=>66(2)— Claims  Against  Es- 
tate— Pbebumftion— Rebuttal. 

Where  claims  have  been  allowed  against  an 
estate  for  more  than  20  years,  the  presumption 
that  they  have  been  satisfied  will  defeat  a  re- 
covery on  them  unless  rebutted  by  proof. 

7.  executobs  and  administbatobs  $=3l60  — 
Widow's  Right  to  Awabo  —  I<aohes  and 
Estoppel. 

A  widow  may  waive  her  right  to  an  award 
in  her  husband's  estate,  and  the  doctrine  of 
laches  and  estoppel  applies  to  her  claim. 

8.  Exscutobs  and  Adminibtbatobs  9=>34f>, 
341  — Pboceedings  to  Sell  Lanjis  — Paoor 
OF  Claihb. 

In  a  proceeding  by  a  administratriz  for  an 
order  to  sell  land,  it  is  the  duty  of  the  adminis- 
tratrix to  make  proof  that  the  claims  upon 
which  the  petition  was  based  were  still  unpaid 
and  that  there  was  an  actual  defidency  of  per- 
sonalty. 

9.  executobb  and  administbatobs  9=>341— 
Pboceedings  fob  Sale  of  Land  to  Pat 
Debts. 

In  proceedings  to  sell  land  to  pay  debts,  the 
objection  that  administratrix  had  filed  a  dta- 
tion  against  an  heir  alleging  that  he  had  per- 
sonal property  bdonging  to  the  estate,  whicb 
dtation  is  not  by  this  record  shown  dismissed, 
and  that  this  proceeding  should  not  be  heard 
before  disposal  of  the  dtation,  held  without 
merit,  where  such  heir,  although  not  allowed  to- 
be  examined  at  length  on  the  dtation,  answer- 
ed tliat  he  had  no  personal  assets  belonging  to- 
the  estate. 

10.  EXECUTOBS  AND  ADMINISTBATOBS  «=b347— 

Sale  of  Lard  —  Dkcbkb  —  Descbiftion  or 

Land. 
An  objection  that  petition  and  decree  or- 
dering sale  of  land  to  pay  debts  of  an  estate  do- 
not  suffidently  identify  the  land  is  without  mer- 
it, where  the  description  is  such  that  the  land 
could  be  located  and  ascertained  by  one  famil- 
iar with  surveying  and  locating  property  by  de- 
scription. 

11.  DowEB  4=369— Homestead  «»150(1)— As- 
signment OF  DOWBB  AND  HOMESTEAD  Ik- 
TBBE8I>— TnfK  OF  APFUOATION. 

If  intestate  had  a  homestead  estate  in  land,, 
the  fee  in  said  interest  descended  to  his  heirs, 
subject  to  the  widow's  dower  and  estate  of 
homestead,  and,  if  not  assigned  before,  it  can 
be  assigned  more  than  20  years  later  in  pro- 
ceedings to  sell  lands  to  pay  debts  (Hurd's  Rev. 
St  1917,  c.  41,  S  44),  and,  if  the  petitioner  wish- 
es to  have  the  homestead  interest  set  off  and 
assigned,  the  petition' should  so  state. 

12.  EXECUTOBS  AND  ADMINISTBATOBS  ^=9331— 
VENDOB    AND    PUBCHASEB    €=s>242— SALK    OF 

Land  to  Pat  Debts— Laches. 
Where  the  widow  made  a  deed  to  a  son  in 
1901  which  was  not  recorded  until  1916,  it  must 
be   assumed  that  he  purchased  knowing  that 
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the  homestead  estate  of  his  father  would  be 
liable  to  sale  for  payment  of  debts  after  termi- 
nation of  the  homestead  right,  and  the  adminis- 
trattiz  was  not  guilty  of  laches. 

Appeal  from  Girealt  Conrt,  Fult(m  Coon- 
ty;  O.  W.  Thompson,  Judge. 

Petition  by  Nannie  B.  Howe,  as  adminis- 
tratrix, against  Calvin  J.  Brown  and  others 
From  decree  for  petitioner,  defendants  ap- 
peal.   Reversed  and  remanded. 

Harvey  H.  Atherton,  of  Lewistown,  for  ap- 
pellants. 

W.  Scott  Edwards  and  Marvin  T.  Robi- 
son,  both  of  Lewlstown,  for  appellee. 

CARTER,  X  This  was  a  petition  filed  at 
the  September  term,  1917,  of  the  circuit 
court  of  Fulton,  county  by  appellee^  Kannie 
R  Howe,  as  adnlnlstratriz  de  bonis  non  of 
the  estate  of  Jacob  Brown,  deceased,  to  sell 
real-  estate  to  pay  debts.  After  a  hearing  a 
decree  was  entered  In  said  court  In  accord- 
ance with  the  prayer  of  the  petition,  ordering 
the  sale  of  about  three  acres  of  land  alleged 
to  belong  to  said  estate.  From  that  decree 
this  appeal  was  brought  to  this  court 

Jacob  Brown  died  Intestate  in  Fulton 
county  on  July  1,  1894,  leaving  Prlscllla  A. 
Brown,  bis  widow,  and  a  number  of  children, 
Including  Nannie  SL  Howe  and  the  appel- 
lants, as  his  heirs.  A  short  time  prior  to 
bis  death  he  owned  considerable  real  estate 
In  said  county— 680  acres  or  more — upon 
which  he  resided  with  his  family,  and  was 
extensively  engaged  In  farming.  He  was  also 
a  member  of  the  firm  of  Turner,  Phelps  & 
Co.,  a  partnership  engaged  In  the  banidng 
business  In  Lewlstown,  In  said  county.  In 
December,  1893,  this  banking  firm  failed,  and 
a  voluntary  assignment  was  made  of  the 
firm's  assets  to  James  M.  Stewart  find  George 
K.  linton,  as  assignees,  for  the  benefit  of 
creditors,  of  whom  there  appear  to  have 
been  a  large  number.  Suits  were  Instituted 
by  various  creditors  against  Brown  and  oth- 
er members  of  the  banlitng  firm.  In  order  to 
settle  with  these  creditors.  Brown  made  a 
conveyance  of  his  real  estate  to  Stewart  and 
Linton,  as  assignees  of  Turner,  Phelps  &  Co., 
reserving  in  said  conveyance  a  homestead  la 
the  southeast  quarter  of  section  20,  town- 
ship 4,  range  3,  east  of  the  Fourth  principal 
meridian.  A  short  time  after  Brown's  death, 
letters  of  administration  were  issued  to  Har- 
vey R.  Brown,  one  of  his  sons,  who  Is  an  ap- 
pellant here.  An  inventory  and  appraise- 
ment bill  were  filed,  listing  personal  proper- 
ty to  the  amount  of  $318.60,  and  the  widow's 
award  was  thereafter  fixed  at  $1,710.  The 
widow  tool:  the  appraised  personal  property 
on  her  award,  claiming  the  balance  in  cash. 
A  number  of  claims  were  filed  against  the 
estate  of  Jacob  Brown,  most  of  them  ap- 
parently being  obligations  Incurred  by  Tur- 


ner, Phelps  &  Co.,  and  the  record  In  the  coun- 
ty court  of  Fulton  county  shows  a  memoran- 
dum by  the  court  of  an  allowance  of  these 
claims.  On  September  2,  1896,  Harvey  B. 
Brown,  as  administrator,  filed  a  final  report, 
reciting  that  he  had  tamed  over  all  the  prop- 
erty coming  to  his  hands  to  the  widow  on  her 
award  and  that  there  was  nothing  vrtth 
which  to  pay  claims.  This  report  was  ap- 
proved September  21,  1896.  On  October  29, 
1915,  Nannie  B.  Howe,  the  appellee  herein, 
filed  a  petition  in  the  county  court  of  Ful- 
ton county  to  have  Harvey  R.  Brovm  re- 
moved as  administrator  on  the  ground  that 
he  had  moved  from  Illinois  and  was  a  non- 
resident, and  he  was  removed  and  appellee 
was  appointed  administratrix  de  Ixinis  non 
of  said  estate  June  9,  1916.  No  report,  ac- 
count, or  statement  showing  the  condition 
of  the  estate  was  filed  by  her,  although  she 
testified  that  ebe  had  filed  an  Inventory; 
but  at  the  time  of  this  hearing  it  could  not 
be  found  and  no  one  knew  where  it  was.  At 
the  September  term,  1917,  of  the  circuit  court 
of  said  county,  she  filed  her  original  petition 
ta  this  case.  Her  second  amended  petition 
was  filed  in  the  drcnlt  court  January  23, 
1918,  alleging  the  facts  above  set  out,  In- 
cluding the  death  of  Jacob  Brown  and  the 
appointment  of  Harvey  R.  Brown  as  admin- 
istrator, the  allowance  of  the  claims  and 
widow's  award;  also  setting  out  the  Items 
of  claims  allowed  in  the  county  court  against 
the  estate  of  Jacob  Brown  and  the  balance 
of  the  widow's  awtird  remaining  due  and  un- 
paid; also  setting  up  the  removal  of  Harvey 
R.  Brown  as  administrator  and  the  appoint- 
ment of  appellee  as  administratrix  de  bonis 
non,  and  alleging  that  certain  real  estate  be- 
longing to  Jacob  Brown  had  not  been  In- 
ventoried by  Harvey  R.  Brown;  that  no  per- 
sonal property  of  iiny  kind  had  come  into 
the  hands  of  petitions:  and  there  was  none, 
and  because  of  that  fact  she  had  made  no 
report  as  to  the  personal  assets  to  the  coun- 
ty court;  that  there  was  a  deficiency  in  the 
personal  assets  to  pay  the  Just  claims  of  the 
estate;  tbat  at  the  time  of  his  death  Jacob 
Brown- was  the  owner  in  fee  of  a  described 
part  of  the  southeast  quarter  of  section  20, 
containing  three  acres,  more  or  less,  being 
that  portion  of  the  quarter  section  upon 
which  his  dwelling  house  then  stood;  that 
said  homestead  premises  were  worth  not  to 
exceed  $1,000  in  value;  wherefore  she  pray- 
ed for  the  sale  of  said  reel  estate  to  pay 
debts.  Harvey  R.  Brown  demurred  to  this 
second  amended  petition,  and  the  demurrer 
was  overruled,  and  he  elected  to  stand  by  his 
demurrer.  Appellant  Calvin  J.  Brown  an- 
swered the  second  amended  petition,  denying 
the  material  allegations  thereof,  Including 
the  allegation  that  the  homestead  Interest  t>e- 
longed  to  Jacob  Brown  at  his  death,  and.  al- 
leging the  homestead  property  belonged  to 
Calvin  J.  Brown,  he  and  a  brother  having 
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purchased  fhe  same  through  mesne  convey- 
ances from  the  assignees  of  Turner,  Phelps 
&  Co.;  that  Calvin's  brother  had  deeded  his 
Interest  In  said  land  to  him;  and  that  his 
mother,  PrlscUla  A.  Brown,  had  thereafter 
deed'ed  her  homestead  rights  to  him,  so  that 
at  the  time  of  this  proceeding  he  was  the 
owner  in  fee  of  all  said  quarter  section,  in- 
cluding the  homestead  Interest 

After  the  pleadings  were  settled,  the  cause 
was  referred  to  a  master  in  chancery  to  take 
and  report  the  evidence  together  with  his 
conclusions,  and  afterwards  was  re-referred. 
The  master  reported  on  the  re-reference  that 
Jacob  Brown  left  him  surviving  a  widow, 
Prlsdlla  A.  Brovra,  and  seven  sons,  two 
daughters,  and  a  grandson,  the  child  of  a 
predeceased  daughter;  that  Brown  a  short 
time  prior  to  his  death  was  the  owner  in 
fee  simple  of  considerable  land,  including  the 
southeast  quarter  of  section  20  heretofore 
described;  that  on  January  8,  1894,  he  quit- 
claimed his  interest  in  all  said  real  estate 
to  the  assignees  of  Turner,  Phelps  &  Co.,  but 
that  his  wife  did  not  Join  in  the  deed,  and 
that  therefore  the  grantor's  interest  in  the 
■homestead  right  In  the  southeast  quarter  of 
section  20  was  not  conveyed  by  said  deed, 
but  that  he  died  s^sed  of  said  homestead 
Interest  of  the  value  of  $1,000,  and  that  by 
reason  of  his  death  his  heirs  became  the 
owners  in  fee  simple  as  tenants  in  common 
In  said  homestead,  subject  to  the  dower  and 
homestead  rights  of  the  widow,  PrlscUla  A. 
Brown;  that  one  of  the  sons  died  intestate 
after  the  death  of  Jacob  Brown,  leaving 
his  mother,  brothers,  and  sisters  as  his  only 
heirs  -at  law ;  that  at  the  December  term, 
1894,  of  the  circuit  court  of  B^ilton  county 
the  assignees  of  Turner,  Phelps  &  Co.  filed 
a  bill  in  the  circuit  court  of  said  county  ask- 
ing to  have  the  homestead  and  dower  inter- 
ests of  the  widow  set  off  in  said  land,  and  a 
decree  was  entered  accordingly,  apparently 
by  agreement,  the  heirs  at  law  of  Jacob 
Brown  not  bcdng  made  parties  thereto,  the 
decree  finding  that  Prisdlla  A.  Brown  had  a 
homestead  Ipterest  In  the  portion  <m  which 
the  dwelling  house  was  standing  on  the 
southeast  quarter  of  section  20  (describing 
it)  amounting  to  about  three  acres,  and  that 
the  remaining  part  of  the  southeast  quarter  of 
section  20  and  the  west  three-quarters  of  the 
northwest  quarter  of  section  28  be  set  off 
and  allotted  to  Prlsdlla  A.  Brown  as  and 
for  her  dower  in  all  the  real  estate  which 
Jacob  Brown  conveyed  to  the  assignees  of 
Turner,  Hielps  4  Co.;  that  thereafter  the 
assignees  of  Turner,  Phelps  &  Co.  conveyed 
the  southeast  quarter  of  section  20  to  Lucien 
Gray,  subject  to  the  terms  of  the  deed  from 
Jacob  Brown  to  them,  and  that  later  Gray 
quitclaimed  all  his  interest  In  the  quarter 
section  to  Harvey  B.  Brown  and  Calvin  J. 
Brown;  that  on  November  30,  1901,  Harvey 


B.  Brown  quitclaimed  all  his  Interest  in  said 
premises  to  Calvin  J.  Brown ;  that  all  of 
these  deeds  were  filed  for  record  within  a 
short  time  after  they  were  executed;  that  on 
November  30,  1901,  Prisdlla  A.  Brown  gave 
a  quitclaim  deed,  duly  executed  and  ac- 
knowledged on  the  same  day,  purporting  to 
convey  all  of  her  interest  in  the  quarter  sec- 
tion to  Calvin  J.  Brown;  that  said  deed  was 
not  filed  for  record  until  June  2,  1915 ;  that 
the  widow's  award  was  approved  by  the 
county  court  of  Fulton  county  at  $1,710  and 
the  personal  property  appraised  at  $318.50; 
that  the  widow  selected  the  appraised  chat- 
tels as  part  of  her  award,  the  balance  ($1,- 
391.50)  of  the  award  to  be  paid  in  money; 
that  on  November  9,  1894,  a  claim  was  al- 
lowed in  said  county  court  against  the  es- 
tate of  Jacob  Brown  in  favor  of  Solomon 
Horton,  administrator  of  the  estate  of  £zra 
Horton,  deceased,  for  $1,178.27 ;  that  in  Jan- 
uary and  February,  1896,  claims  were  al- 
lowed in  said  court  against  the  estate  in 
favor  of  Laura  J.  Boyd  for  $3,588.96,  George 
N.  Brown  for  $4,600,  and  Thomas  A.  Brown 
for  $335.95,  all  as  of  the  seventh  class.  The 
master  further  found  that  more  than  20 
years  had  elapsed  since  the  filing  and  al- 
lowance of  these  claims,  and  that  there  was 
no  proof  that  the  balance  of  the  widow's 
award  and  said  claims  then  remained  due 
and  unpaid;  that  the  homestead  Interest  of 
Jacob  Brown  at  the  time  of  his  death,  which 
descended  in  fee  simple  to  his  heirs  at  law, 
had  not  been  determined  and  set  off  as  re- 
quired by  law;  that  there  was  no  proof  in  . 
the  record  on  which  to  base  a  decree  for  the 
sale  of  the  real  estate  described  in  the  sec- 
ond amended  petition ;  that  Calvin  J.  Brown 
had  been  In  possession  of  the  southeast 
quarter  of  section  20  from  the  time  he  re- 
ceived his  deeds  from  Harvey  B.  Brown  and 
Prisdlla  A.  Brown,  and  had  since  that  time 
daimed  to  be.  the  owner  thereof  and  looked 
after  all  the  taxes  and  r^airs;  that  during 
these  years,  imtil  her  death,  in  1913,  PrlscU- 
la A.  Brown  had  resided  with  her  son  Cal- 
vin on  the  premises. 

Objections  were  filed  to  the  master's  r^ort 
and  overruled  and  were  allowed  to  stand  as 
exceptions  in  the  drcuit  court  The  court 
sustained  the  exceptions  and  entered  a  decree 
finding  that  proof  had  been  duly  made  that 
there  was  no  personal  property  ,to  pay  the 
debts  aUowed  against  the  estate  and  that 
there  was  a  deflrclency  in  the  sum  of  $11,094.- 
68,  besides  accrued  interest  and  costs  and 
expenses  of  admlnistratioo ;  that  Jacob  Brown 
was  seised  in  fee,  at  the  time  of  his  death, 
of  a  homestead  of  the  value  of  $1,000  in  the 
southeast  quarter  of  section  20,  describing  it ; 
that  said  homestead  interest  was  not  sub- 
ject to  sale  to  pay  the  debts  of  the  estate  of 
Jacob  Brovyn  during  the  life  of  Ills  wife, 
Prlsdlla  A.  Brown,  who  continued  to  reside 
on  the  premises  until  her  death,  March  8, 
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1913,  and  for  that  reason  the  statute  of  limi- 
tations did  not  run  as  to  the  debts  and  wid- 
ow's award;  that  the  homestead  interest  be 
sold  to  pay  the  aforesaid  deficiency. 

[1]  Tlie  appeal  has  been  brought  to  this 
court  on  the  ground  that  a  freehold  is  in- 
Tolved,  as  appellant  Calvin  J.  Brown  denied 
in  his  answer  that  Jacob  Brown  owned  any 
land  at  the  time  of  his  death — particularly 
denying  that  he  owned  any  homestead  inter- 
est in  the  southeast  quarter  of  section  20 — 
and  claimed  that  in  any  event  the  only  home- 
stead interest  he  had  in  the  land  was  of  the 
value  of  $1',000,  and  that  the  pi'oof  shows, 
without  coutradlction,  that  the  land  describ- 
ed as  the  homestead  Interest  in  the  petition 
and  decree  was  worth  at  least  $1,500,  and 
that  the  |1,000  homestead  interest  of  Jacob 
Brown  was  never  allotted  or  determined.  On 
this  state  of  the  record  we  think  a  freehold 
was  Involved,  and  that  therefore  the  appeal 
was  properly  taken  direct  to  this  court. 
Lynn  v.  Lynn,  160  111.  307,  43  N.  B.  482;  Sut- 
ton V.  Read,  176  111.  69,  61  N.  a  801 ;  Ather- 
ton  v.  Hughes,  239  111.  632,  88  N.  E.  109. 

[2, 3]  The  burden  of  proving  that  the  title 
of  the  real  estate  in  question  was  in  the  de- 
,  ceased  at  the  time  of  his  death  and  that 
there  was  a  deficiency  of  personal  property 
to  pay  debts  is  upon  the  administratrix  al- 
leging it  Laugblin  v.  Heer,  89^  111.  119.  The 
burden  of  proof  is  always  upon  the  party 
asserting  the  affirmative  of  a  proposition. 
Chicago  Union  Traction  Co.  v.  Mee,  218  111.  9, 
75  N.  E.  800,  2  U  B.  A.  (N.  S.)  725;  Abhau  v. 
Grassie,  262  111.  636, 104  K.  B.  1020,  Ann.  Cas. 
1915B,  414.  Equity  does  not  favor  stale 
claims.  The  presumption  should  not  be  in- 
dulged in  their  favor,  but  strict  proof  should 
be  required. 

[4]  Counsel  for  appellants  claims  that  under 
the  reasoning  of  this  court  in  Atherton  v. 
Hughes,  249  HI.  317,  94  N.  B.  546,  the  claims 
from  which  the  decree  found  that  a  defi- 
ciency existed  were  not  properly  allowed  in 
the  county  court ;  that  the  claim  of  Laura  J. 
Boyd  was  not  sworn  to;  that,  even  though  the 
administrator  at  that  time  may  have  con- 
sented to  its  allowance,  it  was  improper,  un- 
der the  authorities,  to  allow  it  without  its 
first  being  sworn  to.  We  do  not  think  this  ob- 
jection a  valid  one.  Under  the  provisions  of 
section  65  of  the  act  on  administration  of  es- 
tates (Kurd's  Stat.  1917,  p.  21),  a  judgment 
regularly  obtained  will  be  taken  as  duly  prov- 
ed and  held  valid,  even  though  it  was  not  orig- 
inally sworn  to  when  the  claim  was  filed. 

[S]  Counsel  for  appellants  also  argues  that 
the  claim  of  George  N.  Brown  was  filed  more 
than  a  year  after  claim  day,  and  that  there 
is  nothing  of  record  to  show  that  tlie  ad- 
ministrator was  summoned;  that,  even'  though 
the  court  entered  an  order  on  its  docket  that 
the  claim  was  consented  to  by  the  adminis- 
trator pro  tem.,  yet  the  claim  does  not  show 
any  indorsement  or  that  the  administrator 
pro  tem.  or  any  one  else  had  any  authority  to 
123N.E.-4  , 


consult  to  its  allowance;  tliat  the  claim  of 
E«T&  Horton  was  shown  by  the  memorandum 
of  the  judge  to  have  t>een  consented  to  by 
the  administrator,  yet  his  consent  was  not 
signed  by  such  administrator.  Under  the 
reasoning  of  this  court  in  Bowen  v.  Bond, 
80  HL  351,  and  Cassell  v.  Joseph,  184  lU. 
378,  56  N.  E.  413,  we  think  thef  judgments  on 
these  claims,  as  shown  on  this  record,  were 
sufiicient;  if  they  were  still  due  and  unpaid, 
in  accordance  with  what  is  hereafter  stated, 
to  Justify  the  court  in  including  them  as  a 
basis  for  the  deficiency  in  the  proceeding  to 
sell  land  to  pay  debts. 

[6,  7]  Counsel  for  appellants  states  that  it 
is  also  shown  that  the  glaim  of  Thomas  A. 
Brown  has  been  i)aid  in  full.  This  seems  to 
be  conceded  by  counsel  for  appellee,  but  it 
is  argued  that  the  alleged  amount  of  the  defi- 
ciency does  not  take  into  consideration  the 
interest  on  any  of  the  claims,  and  that  if' 
such  interest  were  allowed  the  amount  of  the 
deficiency  would  be  much  larger  than  that 
specified  in  the  decree.  As  the  decree  must 
be  reversed  for  other  reasons,  we  do  not  deem 
it  necessary  to  discuss  further  the  question  as 
to  the  total  amount  of  the  deficiency. 

It  Is  also  earnestly  argued  by  counsel  for 
appellants  that  there  Is  no  proof  of  any  kind 
in  the  record  that  any  of  these  four  claims, 
or  the  balance  claimed  to  be  due  on  the 
widow's  award  and  figured  as  a  part  of  the 
deficiency,  are  still  due  and  unpaid;  that, 
even  if  these  claims  were  properly  allowed, 
they  were  aliowed'more  than  20  years  before 
the  filing  of  the  original  i>etition  in  this  case, 
and  there  is  no  attempt  to  prove,  and  no 
proof  of  any  kind,  that  tbese  claims,  includ- 
ing the  widow's  award,  are  still  due  and  un- 
paid; that  this  court  has  bdd  that,  after  the 
lapse  of  20  years,  debts,  of  whatever  degree, 
are  presumed  to  have  been  satii^fled,  and  this 
presumption  will  defeat  a  recovery  on  them 
unless  rebutted  by  proof.  McCoy  v.  Morrow, 
18  111.  519,  68  Am.  Dec.  578.  This  court  has 
quoted  with  approval,  %fter  a  review  of  au- 
thorities, the  following  doctrine: 

"Independently  of  the  statute  of  limitations, 
the  law  raises  a  presumption,  in  the  absence  of 
explanatory  evidence,  that  a  debt  which  has 
been  due  and  unclaimed  and  without  recogni- 
tion or  payment  of  interest  for  20  years  lias 
been  paid."  Fagan  v.  Bach,  253  Bl.  588,  97 
N.  E.  1087. 

That  case  is  also  found  in  Ann.  Oas.  1913A, 
505,  with  a  review  of  the  authorities  in  a 
somewhat  extensive  note.  It  would  seem 
from  an  examination  of  these  authorities 
that  this  court  was  right  in  stating  in  the 
opinion  In  Fagan  v.  Bach,  supra,  that  the 
doctrine  there  laid  down,  heretofore  quoted, 
was  a  fair  statement  of  the  law  and  one  that 
is  supported  by  the  great  weight  of  author- 
ity in  England  and  in  this  country.  The 
widow  may  waive  her  right  to  an  award,  and 
the  doctrine  of  laches  and  estoppel  applies 


Digitized  by 


Google 


so 


123  NORTHBASTXIRN  BEPORTBB 


(DL 


to  said  claim.     Koelllng  t.  Foster,  254  III. 
4W,  98  N.  B.  952. 

[I]  Counsel  for  appellants  argues  that  all 
of  these  claims  against  the  estate  of  Jacob 
Brown,  Including  the  -widow's  award,  are 
barred  by  the  statute  of  limitations,  as  more 
than  20  years  has  elapsed  since  the  filing  of 
the  r^ort  by  the  former  administrator ;  there 
being  no  attempt  in  the  meantime  by  any 
of  the  claimants  to  realize  anything  on  the 
purported  claims  or  to  collect  them.  Wheth- 
er that  be  true  or  not,  we  have  no  question 
but  that  It  was  the  duty  of  appellee  to  make 
proof  that  theee  dalms,  upon  which  the  pe- 
tition was  based,  were  still  due  and  unpaid 
and  that  there  was  an  actual  deficiency  exist- 
ing, m  order  to  Justify  the  allowance  of  the 
decree  herein.  There  is  no  such  evidence  in 
the  record.  These  matters,  in  our  Judgment, 
appellee  was  bound  to  prove  before  she  was 
entitled  to  have  a  decree  entered  on  her  pe- 
tition ordering  the  sale  of  said  land. 

[9]  The  record  also  shows  that  appellee 
had  filed  a  citation  proceeding  in  the  circuit 
court  of  Fulton  county  claiming  that  appellant 
Calvin  J.  Brown  had  personal  property  be- 
longing to  the  estate  of  Jacob  Brown.  It  ap- 
pears frcmi  t}ie  briefs  that  appellee  bad 
agreed  to  dismiss  that  petition  in  the  circuit 
court,  and  it  Is  argued  by  counsel  for  appel- 
lants that,  as  this  record  does  not  show  that 
the  petition  was  dismissed,  this  proceeding 
ought  not  to  have  been  heard  and  disposed  of 
until  such  citation  proceeding  in  the  circuit 
court  had  been  heard  and  decided  as  such  a 
hearing  might  show  that  there  were  personal 
asseta  While  the  court  refused  to  allow  Cal- 
vin J..  Brown  to  be  examined  at  length  on 
this  citation,  he  did  answer  that  he  had  no 
personal  assets  belonging  to  the  estate  of 
Jacob  Brown.  We  do  not  think  there  is  merit 
In  this  argument  of  counsel  for  appellants. 

[10]  Counsel  for  appellants  also  argues 
ttiat  the  trial  court  erred  in  finding  that 
Jacob  Brown  owned  the  real  estate  describ- 
ed In  the  decree  and  ordering  its  sale;  that 
the  petition  and  decree  do  not  sufficiently 
identify  the  property  ordered  sold.  With 
this  we  do  not  agree.  We  think  the  descrip- 
tion of  the  property  ordered  sold,  both  In  the 
petition  and  in  the  decree,  is  aufiiciently  ac- 
curate so  that  the  property  could  be  located 
and  ascertained  by  one  familiar  with  survey- 
ing and  locating  property  by  descriptions. 
The  description  of  the  property  seems  to  be 
the  same  as  that  of  the  homestead  allotted  to 
the  widow,  Prisdlla  A.  Brown,  vrhea  her 
homestead  was  set  off  to  her. 

[II]  It  is  conceded  by  counsel  for  appel- 
lants that  at  his  death  Jacob  Brown  had  a 
homestead  interest  in  the  southeast  quarter 
of  section  20,  but  he  claims  that  such  home- 
stead Interest  has  never  been  set  off  and  al- 
lotted and  therefore  cannot  be  sold  in  this 
proceeding.   If  Brown  had  an  estate  of  home- 


stead in  this  property  at  the  time  of  his  death, 
there  .can  be  no  question,  under  the  authori- 
ties, that  the  fee  in  said  interest  descended  to 
and  vested  in  his  heirs,  subject  to  the  widow's 
right  of  dower  and  estate  of  homestead. 
Garwood  v.  Garwood,  244  111.  680,  91  N.  H. 
672,  and  cases  there  cited;  Anderson  v.  Smith, 
1S9  ni.  98,  42  N.  E.  306.  Brown's  home- 
stead estate,  if  not  assigned  before,  can  be 
assigned  In  the  proceedings  in  the  county 
court  or  probate  court  under  petition  to  sell 
land  to  pay  debts  against  the  estate.  Oet- 
tinger  v.  Specht,  162  111.  ITO,  44  N.  B.  399; 
Kurd's  Stat.  1917,  {  44,  p.  1081..  There  Is 
nothing  in  the  petition  in  this  case  stating 
that  petitioner  wished  to  have  the  homestead  , 
Interest  set  off  and  assigned,  and  it  would 
not  seem  necessary  that  the  petition  diould 
so  state,  under  the  reasoning  in  Oettlnger  v. 
Spedit,  supra.  We  think,  however,  it  is  bet- 
ter practice  to  have  the  petition  so  state  and 
pray  that  the  homestead  interest  be  set  off 
when  it  has  not  been  set  off  theretofore. 
There  will  be  nothing  to  prevent,  when  this 
case  is  remanded  to  the  county  court,  tliat 
court  authorizing  an  amendment,  under  the 
statute,  so  stating. 

[12]  We  do  not  think,  on  this  record,  tbaft 
such  laches  has  been  shown  against  app^- 
lee  as  to  prevent  the  filing  of  this  t>etltlon  to 
sell  the  homestead  Interest  to  apply  on  the 
payment  of  debts  or  claims  properly  owed  by 
the  estate  of  Jacob  Brown.  The  deed  from 
Prisdlla  A.  Brown  to  Oalvin  J.  Brown,  while 
It  was  executed  in  1901,  was  not  recorded  un- 
til June,  1915.  At  the  time  Calvin  J.'  Brown 
received  this  deed  from  his  mother.  In  1901, 
it  must  be  assumed  that  he  knew  ttie  home- 
stead estate  of  his  father  was  liable  to  be 
proceeded  against  for  its  sale  for  the  pay- 
ment of  debts  after  the  termination  of  the 
homestead  right,  and  that  he  purchased  with 
a  knowledge  of  that  fact.  Frier  v.  l/owe, 
232  111.  622,  83  N.  Bl  1063.  See,  also,  Judd 
V.  Roes,  146  III.  40,  34  N.  B.  631;  Bursal  v. 
Goodspeed,  60  111.  277.  If  the  property  de- 
scribed in  this  petition  is  worth  more  than 
$1,000,  then  the  county  court,  after  this  case 
is  remanded,  can  have  enough  of  the  prop- 
erty allotted  to  equal  in  value  $1,000,  and 
such  part  of  said  land  can  I}e  ordered  sold 
for  the  purpose  of  paying  the  debts  of  the 
estate  of  Jacob  Brown  if  it  is  proven  tBat  any 
are  still  due  and  unpaid. 

Several  other  questions  have  been  raised  in 
the  briefs  by  appellants  which  doubtless  will 
not  arise  in  the  same  form  on  another  hear- 
ing of  this  case,  and  we  do  not  deem  it  nec- 
essary to  consider  or  pass  upon  them. 

For  the  reasons  heretofore  suggested,  Oie 
decree  of  the  drcuit  court  must  be  reversed 
and  the  cause  remanded  for  further  proceed- 
ings in  harmony  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 
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on  111.  R4) 

FRITZ  T.  r.  W.  HOCHSPEIEB  CO. 
(No.  12495.) 

(Snpreme  Oourt  of  Illiiioia.    April  16^  1919.) 

'1.  Mastsb  awd  Skbvant  «=»301(4)— Injtjbt 
TO  Third  Pebson— Liabiutt  or  Bailob. 
Where  a  bailee  for  hire  of  an  automobile, 
'with  a  chauffeur  employed  by  the  bailor,  sent 
it  to  a  place  different  from  that  stated  to  bail- 
or, the  bailor  ia  not  liable  to  a  party  riding 
therein  nnder  contract  with  bcdiee  injured  by 
the  negligence  of  the  chauffeur. 

2.  Tbial  €=>203(1)— Instbuctionr— Ekfdbal 
oir  Rkqtjest— Ekrob. 
Refusal  to  give  an  instruction  stating  the 
correct  rule  of  law  and  applicable  to  the  evi- 
dence and  the  iasne  raised  by  a  special  plea  is 
error. 

Error  to  Appelate  Oonrt,  First  District, 
on  Appeal  from  Superior  Court,  Cook  Coun- 
ty; Marcus  Kavanagli,  Judge. 

Action  by  CSuirles  Fritz  against  F.  W. 
Hocbsp^l^  Company  and  others.  From  an 
orda  of  the  AJ)pellate  Court  affirming  a 
Judgment  of  the  superior  court  against  the 
Hochspeier  Company,  the  Hochspeler  Com- 
pany brings  writ  of  error.  Bef^ersed  and  re- 
manded. 

Bates,  mcks  &  Folonle,  of  C3ilc«go  (W. 
J.  Weldon  and  Robert  J.  Folonle,  both  of 
CSilcago,  of  coansd),  for  plaintiff  In  error. 

Oscar  O.  Miller,  *of  Chicago  (Munspn  T. 
Case,  of  Chicago,  of  counsel),  for  defendant  In 
error. 


CARTWRIGHT,  J.  The  defendant  In 
error,  Charles  Fritz,  sued  the  plaintiff  In 
error,  the  F.  W.  Hochspeler  Company,  to- 
gether with  the  Chicago  Railways  Company, 
the  Chicago  Caty  Railway  Company,  the 
Chicago  Surface  Lines,  apd  August  Hlnze, 
In  an  action  of  trespass  on  the  case  for  dam- 
ages resulting  from  a  personal  Injury  sus- 
tained by  a  coUtslon  of  a  street  car  with  an 
automobile  In  which  the  defendant  In  error 
was  riding.  The  automobile  had  been  hired 
by  a  society,  the  Sdiwab^i  Vereln,  from 
Hlnze  to  carry  a  party,  of  which  the  defend- 
ant in  error  was  a  member,  to  a  funeral  at 
Montrose  Cemetery,  and  Hlnze  bad  hired  the 
automobile  from  the  Hochspeler  Company  to 
fill  the  contract  The  automobile  was  under 
the  charge  and  control  of  Louis  Neumad,  a 
chauffeur  in  the  employ  of  the  Hochspeler 
Company,  and  that  company  and  Hlnze  were 
charged  with  liability  for  the  damages  suffer- 
ed by  the  defendant  In  error  upon  the  ground 
of  negligence  of  the  chauffeur,  Neuman,  and 
the  railroad  companies  were  charged  with 
Joint  liability  by  reason  of  the  alleged  negli- 
gence of  their  employes  In  the  operation  of  the 
street  car.  The  Hochspeler  Company  filed  a 
plea  of  not  guilty  and  a  special  plea  denying 


possession  or  control  of  the  automobile  at  the 
time  of  the  accident,  or  that  Neuman  was 
then  the  servant  of  that  company.  There  was 
a  trial,  resulting  in  a  verdict  of  not  guilty  as 
to  all  the  defendants  except  the  Hochspeier 
Company  and  a  verdict  of  guilty  against  it 
The  damages  were  assessed  at  |2,500,  and 
Judgment  was  entered  on  the  verdict  The 
Hochspeler  Company  prosecuted  an  appeal 
to  the  Appellate  Court  for  the  First  District, 
which  affirmed  the  Judgment,  and  this  court 
granted  a  writ  of  certiorari,  and  the  record 
is  in  this  court  as  a  return  to  a  writ  of  error. 
In  May,  191S,  August  Hlnze  owned  and 
operated  a  garage  in  Qilcago,  where  he  con- 
ducted a  general  garage  and  Uvery  business, 
storing  and  hiring  out  automobiles.  His  sons, 
Frank  Hlnze,  William  Hlnze,  and  August 
Hlnze,  Jr.,  were  employed  at  the  garage,  and 
Frank  was  the  manager.  The  plaintiff  In 
error,  the  Hochspeler  Company,  conducted  an 
undertaking  business  at  another  locality  and 
also  rented  automobiles  for  funerals  and 
other  purposes.  Two  large  automobiles  of 
the  plaintiff  in  error,  used  principally  for 
funerals,  were  kept  at  the  Hlnze  garage, 
where  they  were  cared  for,  and  employes 
washed  and  cleaned  them  at  night.  Louis 
Neuman  was  the  chauffeur  for  plaintiff  in 
error  who  drove  one  of  the  cars,  and  when 
not  employed  In  running  the  car  he  stayed 
at  the  garage  ready  to  answer  a  call.  Au- 
gust Hlnze  and  plaintiff  In  error  were  mem- 
bers of  the  Chicago  Motor  Llverjrmen's  Asso- 
ciation, and  by  a  rule  of  that  association,  when 
a  member  received  an  order  for  an  automo- . 
Ule  whldi  he  was  unable  to  ffil,  he  was  re- 
quired to  turn  the  order  Over  to  another 
member.  There  was  a  list  of  prices  furnish- 
ed each  member,  <  and  where  an  order  was 
turned  over  by  one  member  to  another,  the 
member  receiving  the  order  made  a  Mil  for 
the  diarge  to  the  customer,  and  the  member 
who  famished  the  car  rendered  his  bill  to  the 
member  who  took  the  order.  If  the  bill  was 
paid  within  30  days  the  member  taking  the 
order  retained  10  per  cent  of  the  list  price 
and  paid  the  member  filling  the  order  90  per 
cent.  Hlnze  was  a  member  of  the  society  the 
Schwaben  Vereln,  and  its  rule  was  to  hire 
automobiles  from  its  own  members.  On  May 
29,  1915,  Hlnze  had  several  orders  for  auto- 
mobiles for  the  next  day.  May  90th,  wh^b 
was  Memorial  Day,  and  one  order  was  from 
the  secretary  of  the  Schwaben  Vereln  for  a 
limousine  to  Montrose  Cemetery,  to  be  sent 
to  the  North  Side  Turner  Hall  for  members 
of  the  society.  The  order  was  received  by 
Frank  Hlnze,  who  testified  that  he  told  the 
secretary  that  all  their  limousines  were  busy, 
but  he  would  get  him  one.  The  secretary 
contradicted  Frank  Hlnze  In  that  particular, 
and  testified  that  he  had  no  notice  that  Hinze 
would  not  send  his  own  car  and  never  as- 
certained before  the  accident  that  the  auto- 
mobile did  not  belong  to  Hlnze.    By  direction 
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•of  Frank  Hlnze,  August  Hlnze,  Jr.,  telephon- 
ed to  the  office  of  plaintiff  In  error  and  en- 
gaged two  automobiles.  The  order  was  re- 
ceived by  Catherine  Feller,  an  employe  in  the 
office,  and  she  testified  that  they  were  order- 
ed to  go  to  Forest  Home  Cemetery  the  follow- 
ing day,  May  30tb,  for  a  funeral ;  that  she 
had  no  information  before  the  accident  that 
the  car  was  to  be  sent  to  Montrose  Cemetery, 
and  that  she  had  before  her  a  memorandum 
book  in  which  she  made  a  memorandum  at 
the  time.  August  Hinze,  Jr.,  testified  that  he 
engaged  the  cars  for  a  funeral,  but  no  one 
in  particular,  and  did  not  give  any  location 
to  which  they  were  to  go.  On  May  30th  one 
of  the  cars  used  was  hired  for  the  Scbwaben 
Verein  funeral,  and  the  chauffeur,  Louis 
Neuman,  was  directed  to  go  to  the  North  Side 
OPumer  Hall  and  pick  up  the  society  and 
then  go  to  the  house  of  the  funeral  and 
thence  to  Montrose  Cemetery.  Forest  Home 
Cemetery  is  on  the  west  side  of  Chicago,  and 
Montrose  Cemetery  is  In  a  different  direction, 
at  North  Crawford  avenue.  Returning  from 
the  funeral  there  was  a  collision  at  Wilson 
and  Crawford  avenues  between  the  automo- 
bile and  a  street  car,  and  the  defendant  in 
•error  was  injured. 

[1  ]  As  between  the  defendant  in  error  and 
the  street  railway  companies,  the  rights, 
duties,  and  liabilities  of  the  parties  arose 
out  of  the  concurrent  use  of  a  public  street 
crossing,  but  as  between  the  def^idant  in 
error  and  the  other  parties,  such  rights,  du- 
ties, and  liabilities  were  governed  by  the 
contract  and  arose  out  of  it.  The  only  ques- 
tion involved  here  Is  whether,  in  ruling  upon 
such  rights,  the  court  committed  error  prel- 
udlcial  to  plaintiff  in  error.  The  verdict 
was  In  favor  of  the  other  defoidants  to  the 
suit,  and  whatever  may  be  said  must  not  be 
understood  as  relating  in  any  way  to  either 
of  them.  The  contract  between  Hinze  and 
plaintiff  in  error  was  a  bailment  for  hire, 
and  the  law  fixes  the  right  of  the  i>arties  to 
such  a  bailment.  The  bailee  has  the  right  to 
make  use  of  the  thing  in  accordance  with  the 
contract,  but  he  has  no  right  to  make  use  of 
It  in  any  other  way  or  for  any  other  purpose. 
If  a  bailee  for  a  special  purpose  uses  the 
property  for  another  purpose  he  Is  liable  as 
for  a  conversion,  and  If  the  use  occasions  in- 
Jury  or  damage  the  owner  is  not  liable.  If  a 
hired  vehicle  is  used  for  a  purpose  different 
from  that  stipulated  in  the  contract  the  driv- 
er Is  not  the  agent  of  the  owner  in  using  it 
at  the  direction  of  the  hirer.  De  Voin  v. 
Michigan  Lumber  Co.,  64  Wis.  618,  25  N.  W. 
552,  54  Am.  Rep.  ^9;  Coggs  v.  Bernard, 
2  Lord  Raym.  915;  Geren  v.  Hollenbeck,  66 
Or.  104, 132  Pac.  1164 ;  Fall  &  Miles  v.  McAr- 
thur,  31  Ala.  26;  CartUdge  v.  Sloan,  124  Ala. 
596,  26  South.  918;  Bryant  v.  Wardel,  2 
Bxch.  47d;  Malone  v.  Robinson,  77  Qa.  719; 
Columbus  V.  Howard,  6  Ga.  213 ;  Freeman  v. 
Boland,  14  R.  I.  39,  51  Am.  Rep.  340;  Welch 
T.  Mohr,  93  CaL  371,  28  Pac.  1060;   Moore  t. 


Hill,  62  Vt  424,  19  Atl.  997;  Frost  t.  Plumb, 
40  Conn.  Ill,  16  Am.  Rep.  18;  Hall  v.  Cor- 
coran, 107  Mass.  251,  9  Am.  Rep.  30;.  John- 
son V.  Weedman,  4  Scam.  495;  Palmer  v. 
Mayo,  80  Conn.  353,  68  Atl.  369,  15  L.  R.  A. 
(N.  S.)  428,  125  Am.  St  Rep.  123,  12  Ann.  Cas. 
691,  and  note;  3  R.  O.  U  109;  6  Corpus  Ju- 
ris, 1115. 

The  plaintiff  In  error  claimed  that  the  au- 
tomobile was  hired  to  go  to  Forest  Home 
Cemetery,  on  the  west  side  of  Chicago,  and 
that  in  violation  of  the  contract  it  was  sent 
in  a  different  direction  to  Montrose  Cemetery 
on  the  north  side,  and  offered  the  testimony 
of  the  employe  who  took  the  order  to  prove 
the  fact  alleged.  If  the  contract  was  that  the 
automobile  was  to  go  to  Forest  Home  Ceme- 
tery, Hlnze,  as  bailee,  had  no  right  to  make 
use  of  it  in  any  other  way  or  for  any  other 
purpose,  and  the  plaintiff  In  error  would  not 
be  liable  for  any  damages  resulting  from  the 
unauthorized  use  of  the  automobile.  If  the 
automobile  had  gone  to  Forest  Home  Ceme- 
tery the  accident  at  North  Crawford  and  Wil- 
son avenues  would  not  have  occurred. 

[2]  The  plaintiff  In  error  a^ed  the  court  to 
give  the  Jury  instruction  No.  8,  as  follows: 

"The  jury  are  instructed  that  if  yon  believe 
from  the  evidence  that  Louis  Neuman  was,  at 
the  time  of  injnry  to  plaintiff  herein  complained 
of,  in  the  general  employ  of  F.  W.  Hochspeier 
Company,  and  that  August  Hinze  had  by  his 
authorized  employ^  hired  from  F.  W.  Hoch- 
speier  Company  said  Loflis  Neuman  and  au- 
tomobile to  attend  a  funeral  at  Forest  Home 
Cemetery,  and  that  August  Hinze  by  bis  au- 
thorized employ^  diverted  said  automobile  and 
driver  to  another  funeral  to  Montrose  Cemetery 
without  knowledge  or  consent  of  F.  W.  Hoch- 
speier  Company,  and  if  you  further  believe 
from  the  evidence  that  Louis  Neuman  witii  said 
automobile  did  go  to  Montrose  Cemetery,  and 
while  returning  therefrom  with  plaintiff  in  said 
automobile  collided  with  a  street  car  and  injur- 
ed plaintiff,  then  you  must  find  defendant  F.  W. 
Hochspeier  Company  not  guilty." 

The  instruction  stated  the  correct  rule  of 
law,  and  was  applicable  to  the  evidence  and 
the  issue  raised  by  the  special  plea,  but  it 
was  refused.  The  plaintiff  In  error  had  a 
right  to  have  the  Jury  advised  as  to  the  law 
In  case  they  believed  the  testimony  of  the 
employe  of  the  plaintiff  in  error  who  took 
the  order,  and  it  was  error  to  refuse  the 
Instruction.  Neuman  was  In  the  general 
employment  of  plaintiff  In  error  as  chauffeur, 
and  if  he  was  in  the  service  of  his  employer 
within  the  terms  of  the  contract,  plaintiff 
in  error  would  be  liable  for  any  negligence 
on  his  part  in  the  management  of  the  auto- 
mobile, but  would  not  be  responsible  for 
wrongful  assumption  of  direction  and  control 
by  Hlnze  in  violation  of  the  contract 

Other  instructions  were  refused,  but  the 
first  one  complained  of  was  given  in  another, 
and  the  others  were  either  incorrect  or  not 
applicable  to  the  case. 
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The  Judgments  of  the  AppeUate  Gonrt  and 
superior  court  are  reversed,  and  the  cause  la 
remanded  to  the  superior  court. 

Reversed  and  remanded. 


<I8T  IIL  46t) 
WRIGHT  et  aL  v.   BUCHANAN  et  aL 
(No.  12593.) 

{Supreme  Court  of  Illinois.     April  15,  1919.) 

1.  ArrOBRET    AND    CLIKNT    «=932— BVIDKNCB 

«=»590— Witnesses    ®=967— TKSTiMONsr    of 
Attobnet— Weight. 

In  a  suit  in  equity  against  minors,  testi- 
mony in  their  favor  of  their  guardian  ad  litem, 
who  had  theretofore  been,  during  the  litigation, 
attorney  for  their  father,  but  who  did  not  ap- 
pear in  the  case  as  an  attorney  after  he  testi- 
fied, would  be  closely  scanned  and  given  little 
weight;  it  being  improper  for  an  attorney  to 
testify  in  bis  own  case,  though  he  is  not  in- 
competent to  testify. 

2.  Vendob  and  Pubchaseb  9=>246  —  Yen- 
dob's  Lien— Natube. 

A  vendor's  lien  does  not  grow  out  of  an 
arrangement  between  the  parties,  but  is  simply 
an  equity  raised  by  courts  of  chancery  for  bene- 
fit of  vendors,  which  will  be  enforced  or  denied 
as  exigencies  of  each  particular  case  may  re- 
'Qnire,  and  rests  on  the  principle  of  natural 
justice  that  one  obtaining  possession  of  an- 
other's estate  ought  not  to  be  allowed  to  keep 
it  without  paying  the  consideration. 

5.  EZEOtTTORS   AND  AdHINIBTBATOBS  9=>135— 

Specific  Pebfobuance  ®=»4  —  Enfobcino 
Payment  of  Pubchase  Money  of  Land. 
When  purchase  money  of  land  has  not  been 
paid,  vendor  may  file  biU  for  specific  perform- 
ance to  coerce  paympnt  of  money  and  subject 
land  to  sale  for  satisfaction,  although  action  at 
law  would  lie  upon  note,  and  vendor's  personal 
representative  may  proceed  in  same  manner. 

4.  Vendor  .and  Pubchabeb  «=a254(l)— VEif- 
dob'b  Lun— Afplioation  of  Dootbink. 
As  the  vendor's  lien  is  a  creature  of  equity, 
to  relieve  a  vendor  who  has  parted  with  las  land 
and  has  not  been  paid  therefor,  it  arises  and  the 
doctrine  is  applicable  in  every  sale  and  con- 
veyance of  land  when  the  purchaser  has  not 
paid  in  whole. 

6.  Vendob  and  Pubohaseb  «=3281(1)  —  Re- 
tention OF  Vendoe's  Lien— Pbesuicption 
and  Bubden-of  Pboof. 

^e  law  presumes  a  retention  of  a  lien  in 
favor  of  an  unpaid  vendor,  unless  the  contract 
or  circumstances  show  that  a  lien  was  purposely 
excluded,  and  the  burden  of  establishing  that 
it  was  excluded  is  upon  the  purchaser. 

6.  Vendob  and  Pcbchaseb  9=9249  —  VxN- 
sob's  Lien— Fobm  of  Contbaot. 
A  vendor's  lien  lies  only  for  a  debt  whidi 
may  be  either  for  money,  or  the  rendition  of 
services,  or  any  other  available  consideration, 
definite  and  ascertained,  and  stipulated  as  the 
equivalent  of  amount  of  purchase  price  on  a 
sale  of  land  against  which  lien  is  sought  to  be 


enforced;  the  form  of  the  consideration  being 
immaterial,  so  long  as  susceptible  of  appraise- 
ment or  reduction  to  a  definite  money  value. 


7.  MORTOAOEB    9=27- 
TABUC   MoBTOAOE. 


-  OONVEYANCEB— EQUI- 


An  agreement,  contained  either  in  the  con- 
veyance or  in  a  separate  instrument,  for  an- 
nuity or  the  support  of  the  grantor,  will  con- 
vert such  conveyance  or  instrument  into  an 
equitable  mortgage. 

8.  Vendor  and  Pubchabeb  iS=>281(3)— Ven- 
dor's Lien— Recitation  of  Payment— Ef- 
fect. 

The  recitation  of  payment  of  consideration 
in  a  deed  or  other  like  document,  executed  at 
time  of  transaction,  is  not  conclusive  as  against 
the  vendor's  lien,  but  is  simply  prima  facie  evi- 
dence of  the  payment,  which  the  vendor  may 
explain  or  disprove  in  seeldng  to  enforce  his 
lien. 

9.  Evidence  «=>410(2),  432— Pakol  Evidence 
— ExpUlIninq  of  Recitation  of  Pay- 
ment. 

The  recitation  of  payment  of  consideration 
in  a  deed  or  other  like  document  may  be  ex- 
plained or  rebutted  by  the  vendor  by  parol 
testimony.  ' 

10.  Giftb  «=»4,  18,  49(1)  —  Requisites  — 
Proof. 

The  law  requires  that  a  gift,  whether  di- 
rect or  in  trust,  shall  be  established  by  clear 
proof,  that  no  uncertainty  shall  exist,  either  as 
to  the  subject  or  object  of  the  ^ft,  and  that 
the  transaction  must  be  consummated,  and  not 
remain  incomplete  or  rest  in  mere  contention. 

11.  Gifts  «=949(4,  6)— Land  — Notes— Evi- 
dence. 

Evidence  keU  to  show  that  the  grantor  did 
not  intend  to  make  a  gift  of  land  conveyed  by 
him  to  minor  grantees,  and  to  sustain  the  chan- 
cellor's finding  that  notes  then  taken  by  gran- 
tor were  not  given  by  him  to  the  father  of  mi- 
nor grantees. 

12.  Infants  9=»52-^Note8  Accepted  by  In- 
fants—Validity. 

Generally,  promissory  notes  issued  and  ac- 
cepted by  infants  are  voidable,  and  not  void, 
whether  they  are  negotiable  or  not. 

13.  Infants  €=»58{1)  —  Voidancb  of  Oon- 

TBACT— PeBBONAL  RiGHT. 

The  right  of  an  infant  to  avoid  a  contract 
is  personal,  and  cannot  be  taken  advantage  of 
by  an  adult,  with  whom  he  deals,  as  an  adult 
enters  into  a  contract  with  an  infant  at  his 
peril,  since  the  infant  may  decline  to  perform 
his  part  of  the  agreement. 

14.  Infai«ts  Qs>47  —  CoNTBAois— Perform- 
ance. 

When  an  agreement  between  an  adult  and 
an  infant  has  been  fully  performed,  the  adult 
is  bound  as  fully  and  completely  as  if  the  other 
party  had  been  of  full  age,  and  will  t>e  held 
liable  for  its  breach. 

15.  Infants  €=>58(1)  —  Contracts— Disaf- 
firmance. 

In  order  to  take  advantage  of  minority  in 
refusing  to  carry  out  a  contract,  the  rule  is  that 
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the  contract  executed  by  infants  must  be  repu- 
diated, after  the  infants  become  of  age,  within 
the  statute  of  limitations. 

16.  Infants  «=a52— Noijbs— BNFOBOKABrLrrr. 
Notes  signed  by  two  infant  grantees  were 

not  enforceable  against  them  at  any  time  before 
they  became  of  age,  either  to  make  them  pay 
the  notes  in  cash  or  to  comply  with  a  provi- 
sion on  the  back  of  the  notes  that  they  might 
be  boarded  out  by  the  grantor. 

17.  Infants  «=>30(1)  —  Vendoe  and  Pub- 
OHASEB  iS=3265(l)  —  Vendok's  Libn— Bn- 

FOBCEMENT  AGAINST  INFANT  GBANTEES. 

If  infant  grantees,  who  executed  notes  to 
the  grantor  after  they  became  of  age,  ratified 
the  notes  or  refused  to  agree  to  a  cancellation  of 
the  deed,  a  vendor's  lien  would  be  enforceable 
against  the  land  aa  to  them,  whidi  would  con- 
tinue after  a  conveyance  of  land  to  a  third  per- 
son with  notice  of  the  existence  of  the  lien,  or 
to  a  mere  volunteer. 

18.  Infants  «=>5S(2)— Bbpudlation  or  Con- 

TBAOT— RESTOBATION    OF   VALUE.  ~~ 

After  infant  grantees  who  bad  executed 
their  notes  to  the  grantor  became  of  age,  they 
could  not  repudiate  payment  of  the  notes  with- 
out returning  the  value  of  the  property  for 
which  the  notes  were  given. 

19.  Exeoutobs  and  Aduinistbatobs  ®=9l35 
—Real  Pbopebtt  —  Vendob's  Lien  —  En- 
fobcehent  by  Pebsonal  Rspbesentatives. 

Where  a  grantor  conveyed  land  to  infant 
grantees  for  a -consideration  represented  by  their 
notes  fixing  the  price,  with  a  notation  on  the 
back  thereof  that  they  should  be  boarded  out 
by  grantor,  lien  for  price,  might  be  enforced 
against  land  after  grantees  became  of  age,  and 
on  their  failure  to  pay  notes  or  reconvey  land, 
J^y  grantor's  personal  representatives. 

Error  to  Circuit  Court,  Blchland  Cotmty; 
Charles  H.  Miller,  Jndga 

Bill  by  Samuel  Berry,  In  which,  after  his 
death,  Jennie  Wright  and  others,  bis  ex- 
ecutors and  heirs,  were  substituted  as  com- 
plainants, against  Bryan  J.  Buchanan  and 
others.  Decree  for  complainants,  and  de- 
fendants bring  error.  Reversed  and  re- 
manded, with  dlrectlona 

H.  O.  Morris,  of  OIney  (John  A.  MacNeil, 
of  Olney,  guardian  ad  litem,  of  counsel),  for 
plaintiffs  in  error. 

McGaughey,  TohlU  ft  McGaughey,  of  Law- 
rencevllle,  and  Lewie  &  Lewis,  for  defend- 
ants In  error. 

CARTER,  J.  This  Is  a  writ  of  error  sued 
out  to  reverse  a  decree  of  the  circuit  court 
of  Ricliland  county  finding  that  the  execu- 
tors of  the  will  of  Samuel  Berry,  deceased, 
bad  a  vendor's  lien  for  $2,500  against  about 
76  acres  of  land  In  that  county.  The  bill 
was  filed  by  Berry,  in  his  lifetime,  and  the 
testimony  partially  heard.  Including  bis  own, 
before  bis  death,  which  occurred  during  the 
pendency  of   the   suit    His  executors   and 


helis  were  subatitated  aa  complainants  In 
the  blU.  and  a  decree  was  thereafter  ren- 
dered. 

At  the  time  of  tbe  bearing  Samuel  Berry 
was  about  83  years  of  ag&  He  had  been  a 
farmer  all  his  life,  and  had  acquired  a  good 
farm  and  some  personal  property.  He  was 
married  twice,  having  by  bis  first  wife  one 
son  and  two  daughters.  Wben  bis  first  wife 
died  these  cbildrea  were  grown,  and  one  of 
the  daughters,  Sarah  Pool,  was  married  and 
kept  bouse  for  him  until  his  second  mar- 
riage. In  1881.  His  second  wife  bad  been 
married  before.  She  brought  with  her  to 
Berry's  home  a  youth  about  16  years  old, 
Thomas  A.  Buchanan,  whom  she  bad  raised 
from  the  time  he  was  2  years  old.  The  evi- 
dence tends  to  show  tbe  children  of  the  first 
marriage  did  not  get  along  well  with  the 
second  wife  and  her  foster  son.  Shortly 
after  tbe  second  marriage,  tbe  daughter  Jen- 
nie married,  and  she  and  her  sister  botb 
left  borne  and  went  to  keeping  house,  with 
thetr  respective  husbands,  on  farms  in  the 
vicinity.  The  son  also  left  home  and  was 
married,  living  and  farming  in  the  neighbor- 
bood.  The  foster  son  of  tbe  second  wife, 
Thomas  Buchanan,  married  4  or  5  years  aft- 
er Berry's  second  marriage,  and  went  to  live 
on  a  farm  several  miles  away.  This  left 
Berry  and  his,  wife  without  any  one  to  help 
them  on  the  farm,  and  Buchanan  and  bis 
wife,  at  tbeir  request  and  apparently  at 
the  urgent  Insistence  of  the  foster  mother, 
moved  back  to  the  Berry  farm  and  lived 
there  for  a  considerable  time,  carrying  on 
tbe  farm  and  keeping  bbuse  for  the  old  peo- 
ple. Several  of  Buchanan's  children  were 
bom  there.  Tbe  evidence  also  tends  to  show 
that,  while  Buchanan  was  living  away  from 
the  farm,  his  two  sons,  Bryan  and  Council, 
the  plaintifFs  In  error  herein,  lived '  with 
Berry  and  his  wife  during  several  winters, 
doing  the  chores  and  going  to  scbooL  Tbe 
evidence  also  tends  to  show  that  during 
these  years  tbe  relations  between  Berry  and 
the  family  of  Buchanan  were  friendly. 

In  1913  Berry  conveyed  33  acres  of  bis 
farm  land,  upon  which  his  bouse  and  barn 
were  located,  to  his  wife,  reserving  a  life 
estate  in  himself,  and  bis  wife  on  the  same 
day  conveyed  this  33  acres  to  her  foster  son, 
Buchanan.  Before  that  time  It  appears  that 
Berry  had  conveyed  some  of  his  land  to  his 
daughters,  retaining  only  in  his.  own  name 
the  tract  of  76  acres  here  in  question.  Dur- 
ing the  early  part  of  1915,  and  for  some 
time  theretofore,  Buchanan  had  been  living 
on  the  33-acre  tract  and  farming  it,  together 
wltb  tbe  76  acres.  The  evidence  tends  to 
show,  also,  that  in  February,  1915,  Berry 
decided  to  deed  this  76-acre  tract  to  Buch- 
anan's two  sons,  Bryan  and  Coundl.  These 
two  boys  were  at  that  time  17  and  15  years 
of  age,  resi)ectlvely,  and  were  living  on  the 
farm  with  tbeir  parents,  helping  vfdtb  tbe 
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farm  work.  Shortly  before  that  time  Ber- 
ry's BtodL  had  been  troubled  by  a  dog  be- 
longing to  Pool,  one  of  his  sons-ln-Iaw,  and 
Berry  told  Buchanan's  two  sons  that.  In 
order  to  stop  that  dog  interfering  with  the 
stock,  they  should  kill  it,  if  necessary,  and 
he  would  stand  by  them  in  any  trouble  that 
arose.  The  young  men  shot  the  dog,  and 
Berry  sided  with  them  in  the  trouble  that 
followed  with  bis  son-in-law  over  such  shoot- 
ing. 

On  February  28,  1915,  Berry  sent  word  to 
a  neighbor,  who  was  a  justice  of  the  peace, 
Adam  Griesemer,  to  come  and  draw  some 
.deeds  for  him.  The  Justice  came  to  the  Ber- 
ry home  and  talked  matters  over,  but  as  It 
was  late  Saturday  night,  and  the  discussion 
had  lasted  until  after  midnight,  and  for 
fear  a  deed  made  on  Sunday  might  not  be 
valid,  they  agreed  to  put  the  matter  off  until 
Monday.  On  Monday,  Mardi  2,  Oriesemer 
again  went  to  the  Berry  farm  and  drew  up 
a  deed  for  the  76  acres,  running  from  Berry 
and  his  wife  to  Bryan  and  Council  Budi- 
anan.  Mrs.  Berry  was  at  that  time  very 
ill  and  was  unable  to  sign,  so  the  justice 
signed  her  name  to  the  deed  and  she,  made 
her  mark,  and  the  acknowledgment  of  both 
Berry  and  his  wife  was  taken  by  the  jus- 
tice. Mrs.  Berry  died  the  same  day.  While 
the  Justice  was  drawing  up  this  deed,  Thom- 
as Buchanan  drew  up  a  series  of  nine  notes 
—eight  for  $300  each  and  one  for  $100. 
Tbey  were  made  payable  to  Berry  one,  two, 
tbree^  four,  five,  six,  seven,  eight,  and  nine 
years,  respectively,  after  date.  On  the  back 
of  each  of  these  notes  was  written,  "This 
note  is  to  be  boarded  out  by  Samuel  and 
Sarali  Beny";  Sarah  being,  the  name  of  the 
second  wife.  The  justice  testifled  that  Ber- 
ry asked  him,  on  the  day  he  drew  the  deed, 
how  he  could  draw  the  notes  and  have  them 
,secured  by  a  mortgage  in  such  way  as  to 
make  him  safe  for  the  purchase  price  of  the 
land.  The  justice  replied  that,  as  the  boys 
were  minors,  they  would  have  to  have  a 
guardian  appointed  by  the  court  to  act  for 
them,  and  then  the  notes  and  mortgage  could 
be  signed  by  the  guardian.  This  conversa- 
tion, apparently  had  in  the  presence  of  the 
boys  and  Buchanan,  took  place  In  the  hear- 
ing of  Mrs.  Berry,  who  was  lying  in  bed, 
8i<^  She  immediately  objected,  and  said 
she  didn't  want  it  that  way,  and  Berry  said, 
"Well,  mother,  yon  won't  be  with  me  long, 
and  I  am  going  to  fix  it  any  way  you  want." 

It  Is  not  entirely  clear  from  the  evidence 
who  suggested  putting  the  indorsement  about 
boarding  out  the  debt  on  the  back  of  the 
notes.  From  the  testimony  of  the  Justice  it 
is  api>arent  that  he  was  not  the  one  who 
originally  suggested  it  Buchanan  and  his 
sons  testifled  that  the  suggestion  was  made 
by  Berry.  Berry  did  not  remember  mak- 
ing the  suggestion,  and  apparently  was  of 
the  opinion  that  it  was  put  on  by  Buch- 
anan as  bis  own  idea.    All  the  evidence 


I  shows,  however,  that  it  was  written  on  the 
notes  before  they  were  delivered  to  Berry. 
After  the  notes  and  deed  were  drawn,  the 
nine  notes  were  signed  on  the  face  by  the 
two  boys,  Bryan  and  Council,  and,  either  at 
that  time  or  later.  Berry  put  his  name  on 
the  back  under  the  notation  as  to  boardlhg 
them  out  The  testimony  tends  to  show  that 
Berry  said  he  wanted  the  notes  and  deed 
put  in  his  tin  box,  although  Buchanan  testi- 
fled that  the  deed  was  delivered  to  him  to 
record.  It  was  not  recorded  for  some  time 
thereafter,  and  Buchanan  testifled  it  was 
finally  done  at  the  suggestion  of  Berry,  while 
Berry  testifled  that  he  did  not  so  request, 
claiming  that  he  never  intended  to  have  it 
recorded.  Buchanan  further  testifled  that 
some  weeks  later  these  nine  notes  were 
handed  to  him  by  Berry,  and  that  Berry 
stated  that  he  was  giving  them  to  him ;  that 
he  could  settle  the  question  with  his  two 
boys  as  to  who  owned  the  land;  that  they 
could  pay  the  notes,  and  thus  own  the  land 
themselves,  or  they  could  let  their  father 
have  it,  and  thus  redeem  the  notes.  Buch- 
anan also  testifled  that  Berry  signed  bis 
name  on  the  back  of  each  of  these  notes 
Just  before  giving  them  to  him.  Berry  de^ 
nled  that  be  ever  gave  or  transferred  these 
notes  to  Buchanan. 

The  evidence  seems  to  show  that  a  short 
time  after  these  proceedings  were  commenced 
in  court  Buchanan  had  these  notes  in  his 
possession,  and  had  them  with  him  at  the 
time  some  of  the  testimony  in  this  case  was 
being  taken,  but  they  were  mislaid  during 
the  progress  of  the  trial.  At  the  time  these 
notes  were  executed  Berry  was  In  poor 
health.  He  had  a  disease  of  the  feet,  which 
made  it  impossible  for  him  to  walk  without 
assistance,  and  he  spent  most  of  his  time 
in  a  wheel  chair.  In  April,  1915,  on  ac- 
count of  his  health,  he  went  to  a  sanitarium 
at  Olney,  the  county  seat  of  Richland  coun- 
ty, to  be  examined  and  possibly  operated 
upon.  After  arriving  there  he  sent  for  his 
lawyer,  R.  S.  Rowland,  and  at  his  request 
Rowland  prepared  a  bill  of  sale  to  Buch- 
anan of  all  the  personal  property  on  the 
farm,  which  Berry  signed,  and  at  the  same 
time  assigned  to  Buchanan  a  certlflcate  of 
deposit  for  about  $1,000. 

[1]  While  this  litigation  was  in  progress, 
the  trial  court  appointed  Rowland  as  guard* 
Ian  ad  litem  for  the  two  minors,  Bryan  and 
Council  Buchanan.  During  the  trial,  at  the 
guardian  ad  litem's  suggestion  and  insist- 
ence, Rowland,  over  his  own  objection,  was 
called  to  testl^.  Counsel  for  defendants  in 
error  also  objected  to  h'ls  testifying,  and  In- 
sisted that  his  testimony  was  Incompetent; 
that  Rowland  had  theretofore  been,  during 
the  litigation,  the  attorney  for  Thomas  Buch- 
anan. The  evidence  tends  to  show  that  Row- 
land has  not  appeared  in  the  case  as  an  at- 
torney since  he  gave  his  testimony.  This 
court  has  repeatedly  said  that;  when  an  at- 
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torney  blmself  fnmlsliea,  by  his  own  testi- 
mony, evidence  to  help  himself  succeed  on 
the  trial,  such  evidence  will  be  closely  scan- 
ned ;  that  while  It  Is  not  proper  for  ap  at- 
torney, In  a  case  he  Is  conducting,  to  testify 
on  his  own  behalf,  he  Is  not  for  that  reason 
incompetent,  and  If  he  chooses  to  testify  he 
may  do  so,  but  his  testimony  should  be 
given  lltOe  weight.  Wilkinson  ▼.  People,  226 
111.  135,  80  N.  E.  699;  Grhidle  v.  Grindle, 
240  111.  143,  88  N.  E.  473;  Wetzel  v.  Flre- 
baugh,  251  111.  190.  95  N.  E.  1085;  Kice  T. 
Winchell,  285  111.  36,  120  N.  E.  572.  From 
Rowland's  statement  at  the  time  he  was 
called  upon  to  testify  it  was  apparent  that 
he  understood  the  rulings  of  this  court  with 
reference  to  an  attorney  testifying.  In  view 
of  the  circumstances  under  which  he  gave 
his  testimony  in  this  case,  we  do  not  think 
be  is  subject  to  criticism  for  testifying. 

After  treatment  at  the  sanitarium.  Berry 
went  back  to  Buchanan's  home,  and  remain- 
ed there  until  the  latter  part  of  September 
of  that  year,  when  he  acpepted  an  Invita- 
tion from  his  daughter  Mrs.  Wright  to  visit 
her.  It  seems  to  have  been' the  understand- 
ing of  the  Buchanans  that  he  would  return 
soon  and  live  with  them,  but  be  remained 
with  Mrs.  Wright  until  after  the  beginning 
of  this  litigation,  and  the  evidence  shows 
that  be  lived  with  his  children  until  his 
death.  The  original  bill  in  this  case  was 
filed  October  23,  1915,  by  Berry,  praying 
that  the  court  hoid  that  the  76-acre  tract  of 
land  was  subject  to  a  vendor's  lien  in  bis 
favor.  Shortly  after  Berry  went  to  live  with 
his  daughter,  he  sent  his  son-in-law  Wright, 
accompanied  by  a  grandson  (Mrs.  Pool's  son), 
to  Thomas  Buchanan  to  ask  him  for  the 
notes  here  in  question,  and  for  another  note 
for  $300  which  Buchanan  had  signed,  with 
one  Clodfelter  as  surety.  Buchanan  told 
Wright,  In  the  presence  of  young  Pool,  that 
all  these  notes  were  lost.  He  also  told 
them  that  the  $300  Clodfelter  note  had  been 
signed  over  to  him  by  Berry.  It  is  not  claim- 
ed that  Buchanan  at  this  time  told  Wright 
that  the  notes  here  in  question,  given  in 
payment  of  this  76-acre  tract,  had  been  giv- 
en to  him  by  Berry.  Wright  and  the  Pool 
boy  testified  that  Buclianan  then  only  claim- 
ed that  these  ndtes  had  been  stolen  and  be 
could  not  produce  them. 

Considerable  testimony  was  Introduced  by 
plaintiffs  in  error  substantially  to  the  effect 
that  after  taking  these  notes  and  executing 
the  deed  to  the  76-acre  tract  of  land  Berry 
had  made  statements  to  the  assessor  and 
various  neighbors  that  would  indicate  that  he 
had  given  the  76-aore  tract  of  land  to  the 
Buchanan  boys,  and  that  he  had  fixed  It  so 
that  his  own  children  would  not  get  any 
more  of  his  property,  as  he  claimed  they  had 
not  treated  him  right.  Berry  testified  during 
this  litigation,  denying  that  he  ever  made 
any  such  statements.  He  died  on  January 
16,  1917,  leaving  a  will,  which  was  duly  pro- 


bated, and  by  wbidi  be  gave  $400  to  one 
church,  $100  to  another,  and  the  balance  of 
his  estate,  "if  any  there  be,"  to  bis  two  daugh- 
ters and  son.  The  testimony  shows,  without 
contradiction,  that  no  payment  had  been  made 
by  Bryan  and  Coundl  Buchanan  on  any  of 
these  notes  before  Berry's  death. 

From  the  evidence  before  us  It  is  not  ab- 
solutely clear  as  to  whether  Berry,  at  the 
time  these  notes  were  excuted,  expected  them 
to  be  paid  in  cash,  or  that  he  considered  the 
transaction  a  dosed  one  so  far  as  conveying 
the  land  was  concerned.  .  It  is  not  claimed 
that  any  part  of  these  notes  was  paid  by  his 
boarding  with  the  boys.  It  is  quite  clear 
from  this  record  that  during  the  last  years 
of  his  life  Berry  was  In  poor  health  physi- 
cally, and  quite  easUy  Influenced  by  those 
with  whom  be  was  associated.  His  own  testi- 
mony as  to  his  Intention  Is  not  entirely  con- 
sistent or  in  harmony;  neither  Is  the  testimo- 
ny on  behalf  of  the  plaintiffs  in  error.  The 
claim  of  counsel  for  plaintiffs  in  error  that 
these  notes  were  understood  only  to  be  paid 
by  Berry  and  bis  wife  boarding  them  out 
with  the  grantees  in  the  deed  is  Inconsistent 
with  the  testimony  of  Thomas  Buchanan  that 
these  notes  were  afterward  given  to  him  by 
Berry,  with  the  statement: 

"Tou  and  the  boys  can  settle  this  between 
yon ;  the  notes  are  yours,  and  the  boys  can  re- 
deem them  by  paying  them  off  or  deeding  the 
land  back  and  redeeming  the  notes." 

[2]  A  vendor's  Hen  does  not  grow  out  of 
an  agreement  between  the  parties,  but  is 
simply  an  equity  raised  by  courts  of  chancery 
for  the  benefit  of  vendors  of  realty,  which 
will  be  enforced  or  denied  as  the  exigencies 
of  each  particular  case  may  require.  39  Cya 
178a  See,  also,  Mitchell  T.  Sbaneberg,  149 
IlL  420,  37  N.  E.  576. 

"It  is  a  general  rule  in  equity,  and  it  re- 
quires a  very  strong  case  to  make  an  exception, 
that  no  man  shall  be  compelled  to  part  with 
his  title  tUl  he  receives  the  consideration ;  and 
so  vigilant  are  the  courts  of  equity  to  protect 
the  seller,  that  although  an  absolute  convey- 
ance be  made,  and  no  mortgage  or  other  security 
taken,  still  in  the  bands  of  the  vendee,  or  a  sub- 
sequent purchaser  with  notice,  the  vendor  has 
a  lien  on  the  land  for  his  money."  Dyer  v. 
Martin,  4  Scam.  146;  Croft  v.  Perkins,  174  IlL 
627,  51  N.  B.  816. 

[3]  The  principle  on  which  a  vendor's  Uen 
Is  generally  regarded  as  resting  is  one  of 
natural  justice — that  one  who  gets  possession 
of  the  estate  of  another  ought  not  In  con- 
science to  be  allowed  to  keep  it  without 
paying  the  consideration,  although  other 
grounds,  such  as  the  presumed  Intention  of 
the  parties  or  the  existence  of  a  trust  be- 
tween them,  have  been  assigned.  39  Cyc. 
1789.  It  has  been  held  that,  when  the  pur- 
chase money  of  land  has  not  been  paid,  "the 
vendor  may  file  his  bill  for  a  specific  per- 


Digitized  by 


Google 


HI.) 


WBIGHT  T.  BUCHANAN 


67 


formance  to  coerce  the  payment  of  tbe 
money,  and  to  subject  the  land  to  sale  for 
satisfaction,  although  an  action  at  law 
would  He  upon  the  note.  Andrews  v.  SulU- 
Tan,  2  Gllman,  332  [43  Am.  Dec.  53].  This 
being  so,  we  can  perceive  no  reas<m  why  his 
personal  representatlyes  may  not  proceed  In 
the  same  manner."  Burger  t.  Potter,  82 
ni.  66. 

[4,  S]  As  the  vendor's  Ueo  Is  a  creature  »f 
equity,  to  relieve  the  vendor,  when  he  has 
parted  with  his  land  and  has  not  been  paid 
therefor,  it  arises,  and  the  doctrine  Is  ap- 
plicable, In  every  sale  and  conveyance  of  land 
when  the  purchaser  has  not  paid  in  whole. 
The  law  presumes  the  retention  of  the  Hen 
In  favor  of  the  unpaid  vendor,  unless  the 
terms  of  the  contract  of  sale  or  the  con- 
comitant circumstances  of  the  transaction 
satisfactorily  show  that  the  lien  was  pur- 
posely excluded  and  that  the  vendor  relied 
on  the  personal  credit  of  the  vendee  or  other 
security.  The  burden  of  establishing  this  is 
on  the  vendee.  29  Am.  ft  Eng.  Bncy.  of  Law 
<2d  Ed.)  742.  and  cases  cited. 

[6]  It  is  not  absolutely  essential  that  the 
purchase  price  of  the  land  was  to  be  paid 
in  money.  If  the  land  be  sold  at  a .  specific 
figure,  and  It  Is  agreed  mutually  that  certain 
personal  services  to  be  rendered  the  veidor 
shall  equal  that  figure,  the  Hen  exista  The 
form  of  the  consideration  within  these  limi- 
tations is  immaterial,  so  long  as  the  con- 
sideration is  susceptible  of  appraisement  at 
or  reduction  to  a  definite  money  value,  as  the 
consideration  will  be  deemed  a  mere  agree- 
ment as  to  the  method  In  which  tbe  purchase 
price  is  to  be  paid,  and  will  nob  divest  the 
transaction  of  Its  intrinsic  nature.  The  car- 
dinal rule  deduced  from  all  the  cases  seems 
to  be  that  the  lien  lies  only  for  a  debt,  which 
may  be  either  for  money,  or  the  rendition  of 
services,  or  any  other  valuable  consideratlm, 
definite  and  ascertained,  and  stipulated  as 
the  equivalent  of  tbe. amount  of  the  purchase 
price  and  arising  out  of  the  sale  of  land 
against  which  the  lien  is  sought  to  be  en- 
forced. 29  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
743-745,  inclusive,  and  cases  cited. 

[7]  It  has  been  held  that  an  agreement, 
contained  either  in  the  conveyance  or  in  a 
separate  instrument,  for  annuity  or  the  sup- 
port of  the  grantor,  will  convert  such  con- 
veyance or  instrument  into  a  equitable  mort- 
gage. 89  Cyc.  1792,  and  cases  cited.  The 
vendor's  Hen  does  not  attach  where  land  is 
conveyed  as  a  gift.  MltcbeU  v.  Shaneberg, 
supra. 

[B-11]  It  Is  cJear,  from  the  evidence  as  to 
what  took  place  at  the  time  the  deed  and 
notes  here  in  question  were  executed,  that 
.  Samuel  Berry  did  not  originally  Intend  to 
make  a  gift  of  the  land  In  question  to  Bryan 
and  Council  Budianan,  and  It  Is  quite  appar- 
ent that  he  did  not  so  Intend  in  the  end,  be- 
cause, if  he  had,  he  would  not  have  taken 
their  notes  for  any  of  the  consideration.   The 


recitation  of  payment  of  consideration  in  a 
deed  or  other  like  document  executed  at  the 
time  of  the  transaction  is  not  conclusive  as 
against  the  vendor's  Uen,  but  is  simply  prima 
facie  evidence  of  the  payment,  wlildi  tbe 
vendor  may  explain  or  disprove  in  seeking 
to  enforce  his  vendor's  lien,  and  which  be 
can  explain  or  rebut  by  parol  testimony.  29 
Am.  ft  Eng.  Kncy.  of  Law  (2d  Ed.)  742;  39 
Cyc.  1791.  This  court  has  held  that  the  law 
requires  that  a  gift,  whether  direct  or  In 
trust,  shall  be  established  by  clear  proof, 
and  that  no  uncertainty  shall  exist,  either  as 
to  the  subject  or  object  of  the  gift;  that  the 
act  or  acts  constituting  the  transaction  must 
be  consummated,  and  not  remain  inonnplete, 
or  rest  in  mere  contention.  Barnimi  v.  Beed, 
136  III.  388,  26  N.  E.  572.  See,  also,  Bon- 
dreau  v.  Boudreau,  45  lU.  480;  Williams  v. 
Chamberlain,  165  111.  210,  46  N.  B.  26a 
While  Tbomas  Buchanan  testified  that  these 
notes  were  given  to  him  by  Berry  a  few 
weeks  after  they  were  executed,  Berry  posi- 
tively denied  that  he  ever  gave  them  to  Bu- 
chanan, or  ever  intended  to  give  them  to  him. 
The  chancellor  heard  this  testimony,  and  was 
In  better  position  to  pass  on  its  weight  and 
bearing  than  we  are.  We  cannot  say  from 
the  record  that  tbe  gift  to  Buchanan  was  so 
clearly  estabUshed  by  proof  that  the  finding 
of  the  chancellor  on  this  question  is  not 
Justified  by  the  evidence.  Indeed,  the  weight 
of  tbe  evidaice  and  drcumstances  proven 
tend  to  show  that  these  notes  were  not  givai 
to  Buchanan  by  Berry. 

Counsel  for  plaintiffs  In  error  suggest  that, 
as  defendants  in  error  had  an  adequate  rem- 
edy at  law  to  recover  on  these  notes,  equity 
would  not  have  Jurisdiction  to  give  the  re- 
lief prayed  for  In  this  bUl.  It  is  the  settled 
law  in  this  state  that,  whm  the  purchase 
money  of  land  has  not  been  paid,  the  vendor 
may  file  bis  bill  for  spedflc  performance  and 
subject  the  land  to  sale  and  satisfaction,  even 
though  an  action  at  law  would  He  upon  the 
note.  Andrews  v.  Sullivan,  supra.  See,  also. 
Burger  v.  Potter,  supra;  Bofoinson  v.  Apple- 
ton,  124  lU.  276,  16  N.  E.  761;  Winter  v. 
Tratoor,  151  IH.  191,  37  N.  B.  869. 

[12-15]  Counsel  for  plaintiffs  In  error  also 
argue  that  the  decree  in  this  case  is  wrong, 
t>ecanse  it  is  entered  against  minor  defend- 
ants. The  record  shows  that  Bryan  Buchan- 
an was  19  years  of  age  at  the  time  the  bUl 
was  filed,  but  became  of  age  during  the  Utl- 
gation;  that  Council  Buchanan  wiU  not  be  of 
age  until  some  time  during  1919.  They  also 
argue  that  the  decree  was  wrong  in  holding 
these  notes  void  and  not  voidable.  The  gen- 
eral rule  is  that  promissory  notes  Issued  and 
accepted  by  Infants  are  voidable,  and  not 
void;  and  this  is  so,  whether  they  are  nego- 
tiable or  not  16  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  284,  and  cases  cited.  The  right  of 
an  infant  to  avoid  a  contract  is  personal,  and 
cannot  be  taken  advantage  of  by  an  adult 
with  whom  he  deals.   The  adult  enters  into  a 
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contract  witb  an  Infant  at  Ms  peril,  for  the 
Infant  may  decline  to  perform  his  part  of  the 
agreement.  When  an  agreement  has  been 
folly  performed,  the  adult  Is  bound  by  the 
contract  as  fully  and  completely  as  if  the 
other  party  had  been  of  full  age,  and  the 
adult  will  be  held  liable  for  its  breach.  In 
order  to  take  advantage  of  minority  in  re- 
fusing to  carry  out  a  contract,  the  weight 
of  authority  Is  that  the  contract  executed  by 
infants  must  be  repudiated,  after  the  infants 
become  of  age,  within  the  statute  of  limita- 
tions. 16  Am.  &  £ng.  E^ncy.  of  I^aw  (2d  Ed.) 
296-299,  inclusive. 

[1B-18]  It  Is  dear  under  these  authorities 
that  these  notes  signed  by  the  two  Buchanan 
boys  during  their  minority  could  not  be  en- 
forceable against  them  any  time  before  they 
were  of  age,  either  for  the  purpose  of  mak- 
ing them  pay  the  notes  in  cash  or  to  comply 
with  the  provision  on  the  back  of  the  notes 
that  they  might  be  boarded  out.  If,  however, 
after  they  became  of  age,  the  notes  were  rati- 
fied by  them,  or  they  refused  to  agree  to  a 
cancellation  of  the  deed  to  the  land  here  in 
question,  then  a  vendor's  lien  would  be  en- 
forceable against  the  76-acre  tract  of  land  as 
to  them.  39  Cyc.  1800;  Weed  v.  Beebe,  21 
Vt.  495;  Grace  v.  Whitehead,  7  Grant's  Ch. 
(Upper  Can.)  591;  16  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  290.  And  the  lien  would  con- 
tinue after  the  conveyance  of  the  land  to  a 
third  person  with  notice  of  the  existaice  of  the 
lien,  or  to  a  mere  volunteer.  39  Cyc.  180O. 
After  the  boys  became  of  age  they  could  not, 
under  the  authorities,  repudiate  the  payment 
of  these  notes  without  returning  the  value  of 
the  property  for  which  the  notes  were  given. 
G'race  v.  Whitehead,  supra. 

[II]  It  is  dear  from,  what  took  place  at 
the  time  the  deed  for  this  tract  of  land  waa 
executed  and  the  notes  signed  by  the  Buchan- 
an boys,  that  Berry  did  not  Intend  to  give 
the  land  to  the  boys  outright,  without  any 
money  consideration  or  its  equivalent  being 
paid  by  them.  The  evidence,  in  our  Judg^ 
ment,  shows  beyond  question  that  he  intend- 
ed to  deed  It  to  them  for  a  consideration  of 
$2,500,  and  planned  to  take  notes  and  a  mort- 
gage back  for  that  consideration.  Possibly, 
In  view  o1  the  testimony  In  this  record,  he 
thus  planned  for  the  purpose  of  putting  the 
title  of  the  land  in  such  condition  that  hla 
own  children  could  not  obtain  it  after  his 
death.  Vfbea  he  found  from  the  justice  of 
the  peace  that  there  would  have  to  be  a 
guardian  aiH>olnted  by  the  court  for  the 
minors,  in  order  to  make  the  mortgage  and 
notes  valid,  and  his  wife  objected,  he  de- 


dded,  because  of  her  extreme  Illness  and  his 
desire  to  please  her,  not  to  follow  that  plan, 
but  to  take  the  notes,  signed  by  the  boys 
only,  without  appointing  a  guardian,  whether 
the  notes  thus  executed  were  legal  and  valid 
or  not,  and  the  amount  of  these  notes  was  a 
definite  fixing  of  the  amount  of  the  purchase 
price;  and  this  was  so,  even  though  Berry 
finally  agreed  to  accept  the  condition  on  the 
back  that  they  should  be  boarded  out.  We 
think,  under  the  authorities,  the  lien  for  the 
amount  called  for  by  the  notes  can  be  en- 
forced against  the  76-acre  tract  of  land. 

As  the  payment  of  these  notes  could  not  be 
legally  enforced  personally  against  the  Bu- 
chanan boys  until  after  they  became  of  age. 
It  would  seem,  under  the  liberal  rules  laid 
down  by  the  authorities  as  to  the  enforce- 
ment of  a  vendor's  VLesa,  that  the  personal 
representatives  of  the  deceased  vendor 
should  have  thli^  Vuea  on  the  land  until  the 
notes  are  enforceable.  The  whole  question  of 
the  vendor's  lien  and  the  rights  of  these  mi- 
nors is  here  in  a. court  of  equity,  and  the  two 
Buchanan  boys  cannot  legally  convey  the 
land  until  they  become  of  age,  and  If  they 
attempt  to  convey  It  thereafter,  the  lien 
should  follow  the  land  in  the  hands  of  the 
grantee.  If  they  do  not  dispose  of  It,  but  re- 
tain the  land  imtU  after  they  become  of  age, 
they  should  be  compelled  to  reconvey  the 
land  or  to  pay  the  notes,  or  the  lien  should 
be  enforced  for  the  value  of  the  notes  against 
the  land.  In  accordance  with  these  princi- 
ples of  equity,  the  lien,  although  it  will  con- 
tinue to  exist  against  the  land  until  both  the 
Buchanan  boys  become  of  age,  should  not  be 
enforced  by  sale  of  the  land  untU  they  be- 
come of  age  and  thereafter  refuse  or  neglect 
to  reconvey  said  land  or  pay  the  amount  due 
on  these  notes.  The  decree  of  the  circuit  court 
should  so  provide,  and  should  also  provide, 
and  in  terms  state,  that  the  vendor's  lien  shall 
exist  against  this  land  until  these  notes  are 
paid,  and  should  also  provide  that  if  the  land 
is  not  reconveyed,  or  these  notes  are  not  paid, 
before  or  within  a  reasonable  time  after  the 
Buchanan  boys  both  become  of  age,  then  that 
the  drcult  court,  on  the  filing  of  a  supple- 
mental bill  and  a  hearing  thereon  after  due 
notice  to  all  parties  hereto,  may  enter  an 
appr(vrlate  order  or  decree,  for  the  enforce- 
ment of  the  lien  by  the  sale  of  the  land  in 
question. 

The  decree  of  the  drcult  court  is  reversed, 
and  the  cansfe  remanded  to  that  court,  witb 
directions  to  modify  the  decree  as  herein 
provided. 

Beversed  and  remanded,  with  directions. 
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PEOPIiB  ▼.  PORTER.    (No.  12660.) 

(Supreme  Court  of  lUinoia.    April  15, 1919.) 

1.  Taxation    <e=98T9(l)  —  Inhsbitabcx  Tax 

^^JONTEYANCII    InIXNDED    TO    TAKX    EiITECT 

Afteb  Death. 
Generally  conveyance  intended  to  take  ef- 
fect in  poeseasion  or  enjoyment  after  donor's 
death  is  subject  to  inheritance  tax,  under 
Hard's  Rey.  St.  1917,  c.  120,  i  1,  though  such 
Intention  la  not  evidenced  in  writing. 

3.  Taxation    «=>879(1)  —  Inhebitancb  Tax 
—"Contemplation  of  Death." 

A  gift  made  when  donor  is  looking  forward 
to  his  death  as  impending,  and  in  view  of  the 
impending  death,  is  made  in  contemplation  of 
death,  within  Hnrd'i  Rev.  St.  1S17,  c.  120,  |  1, 
imposing  inheritance  tax  upon  property  trana- 
fenred  in  contemplation  of  death. 

S,  Taxation   9=»870(1)  —  iNBKBTrAKOK  Tax 
—  cortktarob    in    "oontxmflatioii    ot 
Dkath." 
Where  grantor's  contemplation  of  death  was 
file  impelling  motive  causing  him  to  make  con- 
veyance, the  transfer  is  subject  to  an  inherit- 
ance tax,  under  Hurd's  Rev.  St  1917,  c  120, 
{  1,  although  no  evidence  of  that  motive  appears 
in  the  deed. 

PVL  Note.— For  other  definitions,  see  Words 
•nd  Phrases,  First  and  Second  Series,  C(hi- 
templation  of  Death.] 

4.  WOBK   AND   LaBOB     <S=»7(1)  —  COMPBKBA- 
ItON   FOB   SKBVICES— PaMILT  RK.ATI0N8HIP. 

Where  parties  live  together  as  members  of 
one  family,  the  law  does  not  imply  a  contract 
on  the  part  of  one  to  pay  for  the  aorvices  ren- 
dered by  another,  the  presumption  being  that 
•nch  services  are  rendered  gratnitoualy. 

8.  WOBE    AND    LABOB     «=>7(1)    —   COMPKNSA- 

TiON  roB  Sebvices — Bttkden  ov  Pboof. 
A 'member  of  a  family  can  recover  for  serv^ 
lees  rendered  another  member  of  a  family  only 
tiy  proving  the  making  of  an-  express  contract, 
or  circumstances  from  which  a  reasonable  in- 
ference would  arise  that  such  contract  was  in 
fact  made. 

5.  CONTBAOTS        «=>70    —    CORBIOKBAIIOR    — 
MOBAI.  Obuoation. 

A  moral  obligation  doea  not  suffice  for  a 
'Consideration  unless  it  was  once  a  legal  obliga- 
tion. 

7.  Deeds  «b»17(5)  —  Convxtanoes  —  Past 
Consideration. 
A  father's  conveyance  of  land  to  son  who 
had,  without  compensation,  performed  services 
for  father,  was  without  a  consideration  based 
npon  a  legal  obligation,  where  there  was  no 
contract  that  son  should  receive  such  property 
or  other  remuneration  for  such  services. 

&  Taxation  ^=9879(1)  —  Inhebitanck  Tax 
—"Contemplation  of  Death." 
Conveyance  by  father  75  years  of  age  and 
in  feeble  health  to  son,  where  father  remained 
in  possession  until  his  death,  about  a  year 
thereafter,  and  continued  to  receive  the  profits 
and  pay  the  taxes  during'  such  time,  was  made 


in  contemplation  of  death,  with  intent  to  have 
it  take  effect  in  possession  or  enjoyment  at 
death,  within  Hurd's  Rev.  St.  1917,  c.  120,  f 
1,  imposing  an  inheritance  tax  npon  such  a 
transfer  of  property. 

Appeal  from  County  Court  of  Warren 
County;  I*  E.  Murpby,  Judge,  presiding. 

From  an  order  of  county  court  fixing  in- 
heritance tax  upon  the  estate  of  J.  Thatcher 
Porter,  deceased,  the  People  of  the  State  of 
Illinois  appeal.  Reversed  and  remanded, 
with  directions.  ' 

Gdward  3.  Brundage,  Atty.  Gen.,  Floyd  B. 
Britton,  of  Sprlngfleld,  and  George  O.  Hill- 
yer,  of  Bushnell,  for  the  People. 

J.  N.  Thomas,  of  Monmouth  (E.  P.  Fidd, 
of  Monmouth,  of  counsel),  for  api)ellees. 

STONB,  J.  This  Is  an  appeal  by  the 
people  from  the  order  of  the  county  court  of 
Warren  county  fixing  the  Inheritance  tax  on 
the  estate  of  J.  Thatcher  Porter,  deceased. 
The  principal  question  involved  is  whether 
the  conveyance  in  the  lifetime  of  the  de- 
ceased of  200  acres  of  real  estate  to  Alvin 
Porter,  his  son,  is  subject  to  an  inheritance 
tax  under  the  laws  of  the  state. 

J.  niatcfaer  Porter  died  intestate  on  Sep- 
tember 13, 1917.  At  the  time  of  his  death  he 
was  seised  and  possessed  of  peal  estate  and 
personalty,  over  and  above  indebtedness, 
amounting  to  about  $97,000,  on  which  the 
county  court  assessed  an  inheritance  tax  as 
provided  by  law.  The  court  held  the  200 
acres  deeded  to  Alvln  Porter  were  transferred 
as  compensation  for  services  rendered  by 
him  to  the  deceased,  and  that  the  convey- 
ance  was  based  npon  a  full  and  valuable  con- 
sideration, and  that  the  property,  and  the 
conveyance  thereof,  are  not  subject  to  the 
assessment  of  an  Inheritance  tax.  The  trans- 
fer of  the  200  acres  to  Alvln  Porter  Is  dated 
April  6,  1916. 

.  Appellant  contends,  first,  that  the  convey- 
ance was  made  in  contemplation  of  death, 
and  that  this  was  the  impelling  motive 
causing  the  grantor  to  make  the  conveyance 
in  spite  of  the  fact  that  it  may  have  been 
made  to  compensate  the  grantee  for  advices 
rendered,  and  that  while  the  sense  of  obli- 
gation contributed  to  the  gift  such  was  not 
the  imp^ing  motive;  second,  that  the  con- 
veyance was  Intended  to,  and  did,  take  effect 
after  the  death,  and  that  such  consideration 
as  was  present  was  but  a  moral  obligation, 
and  not  a  legal  one,  and  did  not  take  the 
transfer  out  of  the  terms,  qHrit,  or  mean- 
ing of  the  statute. 

It  appears  -  from  the  evidence  that  the 
grantor  at  the  time  of  this  conveyance  was 
about  75  years  of  age,  feeble,  afflicted  with 
disease,  aind  subject  to  sinking  spells,  pre- 
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sumed  to  be  the  result  of  heart  trouble.  The 
testimony  tends  to  show  that  for  two  years 
previous  to  his  death  his  health  was  such 
that  death  might  be  expected  to  occur  at  any 
time;  that  at  the  time  of  the  conveyance  In 
question,  and  for  some  time  previous  thereto, 
he  was  under  the  care  and  treatment  of  a 
physician;  that  his  health  gradually  failed 
until  his  death,  on  September  13,  1917.  The 
evidence  further  tends  to  show  that  Alvln 
Porter,  who  was  47  years  of  age,  had  re- 
mained at  home  with  his  parents  and  man- 
aged the  farm  of  some  480  acres,  Induding 
the  land  in  question,  for  his  father  up  to 
the  time  of  his  father's  death.  There  was  no 
change  in  possession  of  the  200  acres  in 
question  until  after  the  death  of  the  gran- 
tor. The  grantee  stated  that  in  his  opinion 
this  conveyance  was  made  In  contempla- 
tion of  death,  and  not  to  take  effect  in  posses- 
sion until  after  the  death  of  the  grantor,  but 
that  the  conveyance  was  made  for  the  pur- 
pose of  compensating  him  for  services  render- 
ed to  the  grantor  in  his  lifetime.  Alvln  re- 
ceived none  of  the  proceeds  from  this  land 
until  after  the  death  of  his  father,  although 
the  management  of  the  land  was  under  his 
control  and  direction,  with  the  other  lands 
then  owned  by  his  father.  The  father  re- 
ceived the  profits  and  paid  the  taxes  and 
operating  expenses  from  the  proceeds.  The 
testimony  further  tends  to  show  that  it  was 
the  understanding  between  Alvln  and  his 
father  that  the  business  should  be  con- 
ducted Just  the  same  as  It  had  been  prior  to 
the  conveyance,  untU  the  death  of  the  gran- 
tor The  evidence  fails  to  show  any  specific 
agreement  or  understanding  between  Alvln 
and  his  father  concerning  any  compensation 
to  be  paid  to  Alvln  for  his  services,  he  testify- 
ing that  at  the  time  he  performed  the  serv- 
ices he  believed  his  father  would  do  toe 
right  thing  under  the  circumstances.  The 
evidence  shows  the  value  of  the  land  to  be 
$36  000  There  is  evidence  showing,  or  tend- 
ing'to  show  at  least,  that  the  fair  value  of 
services  rendered  by  Alvln  to  his  father  since 
his  majority  to  the  date  of  the  conveyance 
approximates  the  fair  cash  market  value  of 
the  land  hi  question  at  the  time  of  the  con- 
veyance. ,  ^^       1  i.  i 

That  portion  of  section  1  of  the  statute 
concerning  tax  on  gifts,  legacies,  inheritdnces, 
transfers,  etc..  Is  as  follows: 

"A  tax  shall  be  and  Is  hereby  Imposed  upon 
the  transfer  of  any  property,  real,  personal 
or  mixed,  or  of  any  interest  thereto  or  Income 
therefrom,  in  trust  or  otherwise.  •  •  S- 
When  the  transfer  is  of  property  made  by  a 
resident  •  •  •  by  deed,  grant  bargain,  sale 
or  gift,  made  in  contemplation  of  the  death  of 
the  grantor,  vendor  or  donor,  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after 
such  death."    Hurd's  Stat.  1917,  p.  2500. 

[1]  The  general  rule  with  relation  to  the 
assessment  of  an  Inheritance  tax  Is  that 


where  the  conveyance  Is  Intended  to  take 
effect  in  possession  or  enjoyment  after  the 
death  of  the  donor  it  is  subject  to  an  Inherit- 
ance tax,  and  this  even  though  the  inten- 
tion of  the  parties  is  not  evidenced  in  writ- 
ing. People  V.  Estate  of  Molr,  207  111.  180, 
69  N:  E.  905,  99  Am.  St.  Rep.  205. 

[2]  "A  gift  is  made  in  contemplation 
of  an  event  when  It  Is  made  In  expectation 
of  that  event  and  having  it  in  view,  and  a 
gift  made  when  the  donor  is  looking  forward 
to  his  death  as  impending,  and  In  view  of 
that  event,  is  within  the  language  of  the 
statute."  Rosenthal  v.  People,  211  111.  306, 
71  N.  B.  1121.  So,  also,  it  was  held  In  Estate 
of  Merrifleld  v.  People,  212  111.  400,  72  N.  Bl, 
446,  that  where  property  Is  conveyed  with- 
out consideration  though  by  an  absolute 
deed,  followed  by  enjoyment  and  posses- 
sion by  the  grantee  during  the  grantor's  life, 
such  transfer  la  taxable  under  section  1  of  the 
inheritance  tax  law,  if  tne  transfer  was  made 
in  the  contemplation  of  the  death  of  the  gran- 
tor. It  was  held  in  In  re  Estate  of  Benton, 
234  111.  366,  84  N.  B.  1026,  18  li.  R.  A.  (N.  S.) 
458,  14  Ann.  Gas.  107,  that  a  gift  made  In 
contemplation  of  death,  as  expressed  in  the 
Inheritance  tax  law.  Is  not  restricted  to 
a  gift  causa  mortis,  but  Includes  gifts  inter 
vivos  If  they  are  made  when  the  donor  Is 
looking  forward  to  his  death  as  impending, 
and  made  In  view  of  that  event,  for  the  pur- 
pose of  placing  his  estate,  or  some  part  there- 
of in  the  hands  of  the  person  whom  he  de- 
sires to  enjoy  it  after  his  death.  In  the 
case  of  People  v.  Carpenter,  264.  111.  400,  106 
N.  E.  302,  the  words,  "in  contemplation  of 
death,"  used  in  the  inherlt.ince  tax  statute, 
are  held  to  mean,  not  the  general  expecta- 
tion of  all  rational  mortals  that  they  will 
die  some  time,  but  an  apprehension  of  .death 
arising  from  some  existing  infirmity  or  im- 
pending perlL  In  People  v.  Burkhalter,  247 
111.  600,  93  N.  B.  379,  139  Am.  St.  Rep.  351, 
the  rule  Is  laid  down  that  where  transfers 
of  property  take  effect  In  possession  and  en- 
joyment during  the  lifetime  of  the  grantor 
they  are  not  subject  to  an  Inheritance  tax 
unless  the  grantor's  contemplation  of  death 
was  the  impelling  motive  which  caused  him 
to  make  such  transfer. 

[S]  If  such  was  the  impelling  motive  the 
transfers  are  subject  to  the  tax,  and  this 
though  no  evidence  of  that  motive  appears 
In  the  deed.  In  the  case  at  bar  the  county 
court  found  that  there  was  a  full  and  ade- 
quate consideration  for  the  transfer  In  ques- 
tion, and  held  that  by  reason  of  such  full 
and  adequate  consideration  the  Inheritance 
tax  statute  is  not  applicable.  In  People  v. 
Orendorff,  262  111.  246,  104  N.  B.  656,  the 
rule  is  laid  down  that  only  the  beneficiary's 
interest  passing  from  the  decedent  to  the 
heir  as  a  result  of  the  death  is  taxable,  and 
that  an  absolute  transfer  of  property  made  In 
good  faith  for  a  valuable  consideration,  and 
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not  made  In  contemplation  of  deatb,  is  not 
subject  to  ttie  inheritance  tax. 

It  is  contended  on  tlie  part  of  tlie  appellee 
tliat  the  transfer  In  question  was  for  a  valu- 
able consideration,  and  that,  even  though 
made  in  contemplation  of  death  and  the  en- 
joyment and  possession  thereof  postponed 
until  the  death  of  the  grantor,  such  trans- 
fer is,  nevertheless,  not  subject  to  an  inherit- 
ance tax.  Were  such  tb  be  held  to  be  the 
rule  we  can  see  no  application  of  it  where 
there  does  not  appear  to  have  been  a  valu- 
able consideration  moving  from  tbe  grantee 
to  the  grantor. 

[4]  The  rule  is  that  where  parties  live  to- 
gether as  members  of  one  family  the  law 
does  not  imply  a  contract  on  the  part  of  one 
to  pay  for  the  services  rendered  by  another, 
but  the  presumption  arising  from  the  re- 
lation is  that  such  services  are  rendered 
gratuitously. 

[S]  In  such  a  case  there  can  be  a  recovery 
only  by  proving  the  making  of  an  express  con- 
tract, or  circumstances  from  which  a  rea- 
sonable inference  would  arise  that  such  a 
contract  was  in  fact  made. 

[Bl  A  moral  obligation  does  not  suflSce  for 
a  consideration  unless  the  moral  obligation 
was  once  a  legal  one.  Finch  v.  Green,  225 
ni.  304,  80  N.  B.  318. 

Appellee  relies  on  the  case  of  Legate  v. 
Legate,  249  111.  359,  94  N.  E.  498.  That  case 
was  a  bill  in  diancery  reforming  a  deed 
executed  by  Israel  Legate  to  Sarah  Legate, 
his  sister.  The  opinion  in  that  case  is  based 
on  the  finding  of  the  court  that  Israel  Intend- 
ed to  convey  certain  property,  and  that  the 
pro^rty  was  left  out  of  the  deed  through  a 
mistake  of  the  scrivener,  and  that  there  was 
a  valuable  consideration  for  the  conveyance. 
The  rule  is,  however,  laid  down  in  that  case 
that  where  members  of  a  family  reside  to- 
gether, and  some  of  them  render  services  for 
others,  the  presumption  of  law  arising  from 
the  relation  is  that  such  services  are  ren- 
dered gratuitously,  and  that  no  recovery  can 
be  had  for  such  services  without  proving 
an  express  contract,  or  circumstances  from 
which  the  law  would  imply  a  contract. 

[7]  In  this  case  the  evidence  of  the  appel- 
lee shows  that  there  was  no  contract  that  he 
should  receive  either  the  property  in  question 
or  any  other  financial  gain  for  his  services, 
and  we  are  of  the  opinion  that  no  considera- 
tion based  upon  a  legal  obligation  existed. 

[8]  This  being  true,  and  It  appearing  from 
the  statements  of  the  appellee  himself  as 
well  as  from  other  evidence  in  the  record 
that  .the  transfer  was  made  in  contempla- 
tion of  death,  and  the  enjoyment  and  posses- 
sion thereof  postponed  until  the  death  of  the 
grantor,  such  transfer  and  the  property  there- 
in Involved  are  subject  to  an  inheritance  tax. 

The  county  court  found  the  fair  cash  mar- 
ket value  of  the  200  acres  of  land  to  be,  at 


the  time  of  the  transfer,  $36,000.  Upon  a 
review  of  the  evidence  we  are  of  the  opin- 
ion that  said  finding  was  justified. 

The  cause  will  therefore  be  remanded  to 
the  county  court,  with  directions  to  enter 
an  order  assessing  an  inheritance  tax  against 
the  property  on  the  basis  of  the  value  of  the 
same  found  by  the  court  and  in  accordance 
with  the  statute  in  such  case  made  and  pro- 
vided. 

Reversed  and  remanded,  with  directions. 


(288  111.  is> 
CHICAGO  &  A.  R.  CO.  v.  LANGER. 
(No.  12582.) 

(Supreme  CJourt  of  Illinois.    April  15, 1919.) 

1.  Railboass  ^5»68— Gbant  of  Right  of  Wat 
— Uncebtainti    of    Descbiftion— Posses- 
sion. 
When    railroad    to    which    landowner   had 
granted  right  of  way  100  feet  in  width,  described 
too '  indefinitely  to  be   located,   constructed   its 
track  through  the  land,  objection  of  uncertainty 
of  description  was  removed  by  action  of  parties 
to  extent  alone  that  actual  possession  was  taken 
under  deed. 

2.'  Debob  ®=s>38(1) — Uncebtaintt  of  Descbip- 
moN. 

Where  the  premises  in  a  deed  are  so  describ- 
ed that  they  cannot  be  identified,  the  conveyance 
is  void. 

8.  Bbtoppbi.  ^s>03(5)— Inbixfficiknot  ov  De- 
scBipnoH  — %  Possession  —  Execution  or 
Pbopeb  Deed. 

Where  grantee,  in  deed  insufficiently  describ- 
ing the  lands,  by  the  consent  of  the  grantor  is 
permitted  to  take  possession  of  premises  within 
general  terms  of  description,  and  occupy  and 
make  permanent  improvements  upon  them,  gran- 
tor will  be  estopped  to  urge  uncertainty  of  de- 
scription, and  equity  will  compel  execution  of 
deed  properly  describing  lands  intended. 

4.  Advbbbe  Possession  ®=>100{4)— Colob  or 
Title— S>XTKNT  of  Possession. 
Where  one  enters  upon  realty  under  color  of 
title,  his  possession  is  not  regarded  as  limited 
to  portion  of  premises  which  he  actually  oc-. 
cupies,  but  extends  to  all  lands  included  in  in- 
strument under  which  he  claims,  a  rule  which 
has  no  application  where  deed  of  possessor  does 
not  definitely  describe  any  property. 

Ck  RAiLBOAns  «=»68— Conveyance  of  Right 
OF  Wat— DEscBrPTioN— Occupation. 
Where  railroad,  granted  right  of  way  for  its 
track  lOO  feet  in  width  by  description  too  indefi- 
nite to  locate  land,  laid  its  tracks  through  the 
land,  its  right  of  way  must  be  held  to  include 
space  occupied  by  rails,  ties,  switches,  side 
tracks,  ditches,  etc.,  with  means  of  ingress  and 
egress  on  both  sides,  such  as  are  reasonably 
necessary  for  operation  and  maint(  nance  of 
road  in  customary  way. 
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6.  Deeds  <S=s>38(4)— Dehectitk  DESCBiraoN — 

CSONVEYANCE  OF  NUMBEB  OF  ACBES. 

Conveyance  of  certain  number  of  acres  out 
of  a  larger  tract  is  wholly  insufficient  to  desig- 
nate any  tract  of  land  that  can  be  located,  and 
the  description  is  so  defective  that  no  title 
passes. 

7.  Ratlboads  ®s>68  —  Obant  of  Riobt  or 
Wat— DEBCBEPmoN. 

Deed  conveying  to  railroad  strip  of  land 
through  tract  for  right  of  way,  without  definite- 
ly describing  location,  but  calling  for  100  feet 
in  width,  did  not  give  road  right  to  choose  exact 
location  of  way,  and  is  not  presumed  to  extend 
an  equal  distance  on  either  side  of  center  line 
of  tracks  as  located,  but'  only  to  include  space 
actually  occupied. 

Error  to  Circuit  Court,  Greaie  Connty; 
Frank  W.  Burton,  Judge. 

Actloa  of  ejectment  by  the  Chicago  &  Alton 
Railroad  Company  against  John  Langer.  To 
review  a  judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

T.  I.  McKnlgbt,  of  CarroUton,  and  Chap- 
man &  Du  Hadway,  of  JerseyvUle  (Silas  H. 
Strawn,  of  Chicago,  of  counsel),  for  plaintiff 
to  error. 

F.  A.  Whiteside,  of  CarroUton,  for  defend- 
ant In  error. 

DUNN,  J.  The  Chicago  ft  Alton  Railroad 
Company  brought  an  action  of  ejectment  In 
the  circuit  court  of  Greene  county  agatost 
John  Langer  to  recover  the  possession  of  a 
parcel  of  land  19  feet  wide  north  and  south 
and  67.8  feet  long  east  and  west,  lying  on 
the  north  side  of  the  plalntlfTs  railroad. 
The  cause  was  tried  by  a  Jury,  and  at  the 
close  of  the  evidence  the  court  Instructed 
the  Jury  to  find  the  Issues  for  the  defend- 
ant, and  entered  Judgment  against  the  plaln- 
tUT,  which  has  sued  out  a  writ  of  error. 

Several  questions  have  been  argued,  but 
the  only  qne  necessary  to  be  decided  is  wheth- 
er the  plaintiff  In  error  showed  any  title  to 
the  land.  The  land  In  question  is  a  part  of 
the  northwest  quarter  of  section  28,  in  town 
10,  range  13,  in  Greene  county.  On  October 
12,  1883,  William  B.  Farrow  owned  this 
quarter  section,  except  a  strip  ofT  the  east 
side  of  It,  and  on  that  day  he  executed  a 
quitclaim  deed  conveying  to  the  Litchfield, 
CarroUton  &  Western  Railroad  Company: 

"A  right  of  way  of  100  feet  in  width  for  so 
much  of  said  railroad  as  may  pass  over  or 
through  the  following  described  real  estate: 
Near  the  southeast  comer  of  the  northwest 
quarter  of  section  28,  thence  due  west  three- 
fourths  of  a  mile,  thence  to  the  northwest  comer 
of  section  29,  suitable  ground  for  depot  of  two 
acres,  •  •  •  situate  in  the  county  of  Greene 
and  state  of  niinois." 

Afterward,  in  the  same  year,  the  grantee 
built  Its  railroad  across  the  northwest  quar- , 


ter  of  section  28,  and  the  track  has  ever 
Since  been  where  It  now  is.  The  property  of 
the  Litchfield,  CarroUton  &  Western  Rail- 
road Company  was  afterward  acquired  by 
the  plaintiff  In'  error.  Farrow  continued  to 
own  the  adjoining  land  in  the  northwest 
quarter  of  section  28  until  his  death,  in  1891, 
and  his  Interest  in  the  quarter  section  was 
sold  by  his  administratrix,  under  an  order 
of  the  county  court,  to  his  son,  Dellla  Far- 
row, through  whom  the  defendant  In  error 
derives  his  title. 

The  description  in  William  B.  Farrow's 
deed  to  the  railroad  company  did  not  de- 
scribe any  specific  tract  of  land.  Ttiere  were 
no  words  indicating  on  what  part  of  the 
quarter  section  the  right  of  way  was  to  be 
located,  except  that  It  was  to  begin  near  the 
southeast  corner  and  run  due  west  three- 
fourths  of  a  mile.  This  would  locate  it  near 
the  south  side  of  the  quarter  section,  but  the 
description  was  stlU  so  indefinite  that  the 
precise  boundaries  cannot  be  located. 

In  Illinois  Central  Railroad  Co.  v.  O'Con- 
nor, 154  lU.  550,  39  N.  E.  663,  the  owner  of 
a  tract  of  land  In  a  certain  quarter  section 
conveyed  to  the  railroad  company  "the  right 
of  way  over  and  through  said  tract,  said 
right  of  way  to  comprise  land'  of  the  width 
of  200  feet."  The  railroad  company  socm 
after  Inclosed  with  a  fence  60  feet  on  either 
side  of  Its  main  track.  Some  years  lateo:  the 
railroad  company  took  down  the  west  fence 
and  erected  a  new  one  60  feet  further  from 
the  track.  Afterward  the  g^'antee  of  the 
original  owner  brought  an  ejectment  suit 
against  the  railroad  company  for  the  60- 
foot  strip  thus  taken  possesion  of  by  the 
railroad  company,  which  claimed  an  ease- 
ment in  it  for  the  right  of  way  for  Its  rail- 
road.   The  court  said: 

"The  first  question  suggested  upon  a  consider- 
ation of  the  facts  agreed  upon  by  the  parties 
is:  Has  the  defendant  shown  any  title  whatever 
to  such  an  easement  over  this  land?  Its  deed 
from  Harbord  did  not,  by  Its  description,  state 
out  of  what  part  of  the  tract  the  200  feet  for 
right  of  way  should  be  taken,  nor  did  it  convey, 
as  is  sometimes  done,  a  certain  number  of  feet 
on  either  side  of  the  center  of  the  track.  There- 
fore, until  the  grantee,  by  some  act  on  its  part 
other  than  the  mere  location  of  its  track,  desig- 
nated the  land  claimed  by  it  under  the  deed,  no 
easement  was  acquired  over  any  particular  land. 
But  when  the  company  came  to  assert  its  rights 
under  its  deed  it  took  no  possession  of  this  piece 
of  land,  nor,  so  far  as  the  agreed  facts  show,  did 
it  in  any  way  indicate  that  it  claimed  an  ease- 
ment over  it.  The  deed  itself  did  not  specifically 
convey  this  50  feet,  nor  did  the  grantee,  in  exer- 
cising its  rights  under  it,  assert  any  title  what- 
ever thereto,  but,  on  the  contrary,  in  taking 
possession  under  its  deed  excluded  it — fenced  it 
out  of  Its  right  of  way.  There  is  nothing  in  the 
facts  of  the  case  tending  to  show  that  it  by  act 
or  declaration  construed  its  deed  to  include  this 
land  for  more  than  30  years  after  its  date  and 
taking  possession  under  it." 
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[1-4]  Wben  the  plaintiff  In  error,  with 
the  consent  of  William  B.  Farrow,  its  gran- 
tor, constructed  Its  track  through  the  quar- 
tw  section,  the  objection  of  uncertainty  was 
removed  by  the  action  of  the  parties  to  the 
extent  that  actual  possession  was  taken  under 
the  deed,  but  only  to  the  extent  of  such  ac- 
tual possession.  Where  the  premises  in  a 
deed  are  so  described  that  they  cannot  be 
identlfled,  the  conveyance  la  void.  Where 
the  grantee,  by  the  consent  of  the  grantor, 
is  permitted  to  take  possession  of  premises 
within  the  general  terms  of  the  description, 
and  occupy  and  make  permanent  Improve- 
ments upon  them,  the  grantor  will  be  es- 
toiwed  to  urge  the  uncertainty  of  the  de- 
scription, and  a  court  of  equity  will  compel 
the  execution  of  a  deed  properly  describing  the 
lands  intended.  Purlnton  v.  Northern  Illi- 
nois Railroad  Co.,  46  lU.  29T.  The  plaintiff 
in  wror  cannot  claim  to  have  taken  posses- 
sion of  any  part  of  the  premises  which  It 
did  not  actually  occupy.  Where  one  enters 
uiwn  real  estate  under  color  of  title,  his 
possession  is  not  regarded  as  limited  to  the 
portion  of  the  premises  which  he  actually 
occupies,  but  extends  to  all  the  lands  In- 
cluded in  the  instrument  under  which  he 
claims.  The  plaintiff  in  error,  however,  can 
derive  no  benefit  from  tliis  rule,  because  the 
instrument  under  which  It  claims  includes 
no  lands,  for  the  reason  that  it  does  not 
definitely  describe  any  property.  The  loca- 
tion of  the  100  feet  In  width  was  not  given 
vrith  sufficient  certainty  to  identify  any  land. 

16]  There  is  no  evidence  tending  to  show 
that  the  plaintiff  in  error  ever  took  actual 
possession  of  the  land  in  •  controversy.  It 
was  never  inclosed  in  the  right  of  way  by  a 
fence,  it  was  never  used  by  the  railroad  com- 
pany In  any  way,  and  its  nearest  i)olnt  was 
over  80  feet  from  the  center  of  the  railroad 
track.  While  the  evidence  shows  that  the 
railroad  company  was  permitted  to  construct 
Its  track  over  the  quarter  section,  there  are 
no  circumstances  which  tend  to  show  that 
the  location  of  the  right  of  way  was  more 
definitely  agreed  upon  than  it  Is  described 
in  the  deed.  The  construction  of  the  track 
established  the  line,  and  the  right  of  way 
lOO  feet  wide  must  be  held  to  Include  the 
space  occupied  by  the  rails,  ties,  switches, 
side  tracks,  ditches,  cuts,  embankments,  and 
other  construction,  together  with  such  means 
of  ingress  and  egress  on  both  sides  as  are 
reasonably  necessary  for  the  operation  and 
maintenance  of  the  railroad  in  the  custom- 
ary way.  This  much  the  grantor  as^nted 
to  when  he  permitted  the  railroad  company  to 
take  possession,  under  its  deed,  of  the  space 
so  occupied.  The  description  of  the  right  of 
way  was  not  thereby  extended  to  include 
land  not  taken  possession  of  and  not  de- 
scribed. 


[6,  7]  The  plaintiff  in  error  contends  that, 
when  a  deed  conveys  to  a  railroad  company 
a  strip  of  land  through  a  certain  tract  for  a 
right  of  way,  without  definitely  describing 
the  location,  the  company  has  a  right  to 
choose  the  exact  location.  If  this  be  so,  the 
evidence  shows  only  that  the  railroad  com- 
pany located  the  line  of  the  right  of  way  and 
not  Its  outside  boundaries.  In  answer  to 
this,  counsel  insist  that  where  the  right  of 
way  Is  described  as  of  a  certain  width,  and 
not  otherwise  located.  It  is  presumed  to  ex- 
tend an  equal  distance  on  either  side  of  the 
center  line  of  Its  tracks,  and  Ohidester  v. 
Springfield  ft  Illinois  Southeastern  Railway 
Co.,  59  111.  87,  is  cited  in  support  of  this  con- 
tention. In  that  case  no  question  of  a  right 
of  way  arose,  but  the  contention  was  in  re- 
gard to  a  tract  of  land  which  the  owner  had 
executed  a  bond  to  convey  to  the  railroad 
company.  The  owner  covenanted  by  the 
bond  to  convey  to  the  railroad  company,  in 
consideration  of  the  construction  of  its  road, 
deirat,  and  station  house  in  a  certain  locality, 
the  right  of  way  through  a  certain  tract  of 
land,  "and  also  7  acres  of  land  in  said  sec- 
tion, tract  and  orchard  adjoining  to  said 
right  of  way  on  either  side  thereof."  The 
court  was  of  the  opinion  that  the  bond  should 
be  construed  as  requiring  a  conveyance  of  the 
right  of  way  wherever  the  company  might 
choose  to  establish  its  track,  and  that  the  7 
acres  "adjoining  to  said  right  of  way  on 
either  side  thereof"  meant  3%  acres  on  each 
side  of  the  right  of  way,  being  a  strip  of 
land  of  uniform  width  extending  along  the 
railway  through  the  entire  tract.  The  con- 
veyance of  a  certain  number  of  acres  out  of 
a  larger  tract  is  wholly  insufficient  to  desig- 
nate any  tract  of  land  that  can  be  located, 
and  such  a  description  Is  so  defective  that  no 
title  whatever  will  pass  by  it.  Hughes  v. 
Streeter,  24  111.  648,  76  Am.  Dec.  777.  The 
description,  "adjoining  the  right  of  way"  on 
either,  each,  or  both  sides,  does  not  help  it. 
A  grant  of  a  certain  quantity  of  land  to  be 
taken  out  of  a  larger  tract,  with  no  other 
description  than  that  it  should  lie  on  both 
sides  of  a  highway,  was  held  void  for  un- 
certainty In  Smith  V.  Proctor,  139  N.  C.  814, 
61  S.  E.  889,  2  L.  R.  A.  (N.  S.)  172.  The  ma- 
terial part  of  the  description  In  Illinois  Cen- 
tral Railroad  Co.  v.  O'Connor,  supra,  was 
substantially  the  same  as  that  tn  Farrow's 
deed  of  the  right  of  way  here,  ftnd  it  was  held 
that  it  was  insufficient  to  convey  the  title. 

The  evidence  falls  to  show  that  the  rail- 
road company  acquired  any  title  to  the  prem- 
ises in  question,  and  the  instruction  to  find 
the  Issues  for  the  defendant  was  therefore 
properly  given. 

The  Judgment  will  be  affirmed. 

Judgmoit  affirmed. 
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PEOPIiE  v.  WRIGHT.     (No.  1253a) 

(Supreme  Court  of  IlUnoto.     April  16,  1919.) 

1.  CsiiaNAi,  Law  iS=938(1),  939(1)  — New 
Tbial — Newly  Discovebed  Evidence  — 
Cumulative  and  Inconclusive  Evidence. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  where  it 
is  simply  cumulative  and  inconclusive,  or  where 
there  hae  been  a  want  of  proper  diligence  to 
procure  the  evidence  on  the  trial. 

2.  Cbiminai.  liAW  <S=s>945(1)— New  Tbial  — 
Newly  Discovered  Evidence— Probabil- 
ity OF  Change  of  Result. 

Newly  discovered  evidence  to  warrant  a  new 
trial  must  appear  to  be  such  as  would  probably 
change  the  result  if  a  new  trial  were  granted. 

3.  Criminal  Law  €=»941(1)— New  Trial— 
Newly  Discovejied  Evidence — Corrobora- 
tion OF  Defendant's  Stoby. 

In  a  prosecution  for  larceny  of  an  automo- 
bile, where  the  convicted  defendant  had  testified 
that  he'  was  drinking  with  others  who  were 
driving  the  automobile,  that  they  had  left  him 
in  the  automobile  asleep  and  he  had  no  knowl- 
edge of  the  stealing,  newly  discovered  evidence 
as  to  the  other  parties  being  seen  with  the  auto- 
mobile earlier  in  the  night  when  defendant  was 
not  with  them,  objected  to  as  cumulative  evi- 
dence supporting  defendant's  testimony,  held  to 
require  a  new  trial. 

4.  Obiminal  Law  «=»774  —  Imstbuotioks — 
Intent— Intoxication. 

In  a  prosecution  for  the  larceny  of  hn  auto- 
mobile, the  refusal  of  an  instruction  that,  if  the 
defendant  was  so  intoxicated  on  the  night  that 
the  automolHle  was  taken  that  he  was  incapable 
of  forming  an  intent  to  steal,  be  should  be  ac- 
quitted held  error,  in  view  of  uncontradicted 
testimony  as  to  defendant's  condition  and  other 
facts. 

6.  Witnesses  ^=3233— Examination  of  De- 
fendant AS  TO  His  Acquaintance  with 
Men  He  Alleges  Had  Possession  of  Stol- 
en Automobile. 
Where  defendant,  in  a  prosecution  for  lar- 
ceny  of   an    automobile,   testified   that   parties 
came  to  his  residence  about  3  o'clodc  in  the 
morning  for  liquor;  that  he  had  met  them  in  a 
saloon   a  few  days   before,  but  did   not  know 
their  names;    that  he  did  not  suppose  that  the 
automobile  bad  been  stolen — ^it  was  error  not  to 
permit  a  most  liberal  examination  as  to  defend- 
ant's former  association  with  these  men. 

Error  to  Circuit  Court,  Champaign  (boun- 
ty;    Franklin  H.  Hoggs,  Judge. 

Balpb  Wright  was  convicted  of  grand  lar- 
ceny, and  brings  error.  Beversed  and  re- 
manded. 

Frank  T.  Carson,  of  Urbana,  and  W.  A. 
Perkins,  of  Tolona,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Atty.  Gen.,  Louis  A. 
Busch,  State's  Atty.,  of  tJrbana,  Edward  C. 
Fitch,  of  Chicago,  Charles  F.  Mansfield,  of 


Monticello,  and  Harold  D.  Both,  of  Urbana, 
for  the  People. 

OABTEB,  J.  Plaintiff  in  ettor,  Balph 
Wright,  was  indicted,  tried  and  convicted  by 
a  Jury  in  the  drcolt  court  of  Champaign 
county  on  the  charge  of  grand  larceny. 
Judgment  was  Altered  <»i  the  verdict,  and  he 
was  sentenced  by  the  court  to  an  indeter^ 
minate  sentenoe  In  the  state  penitentiary. 
GThis  writ  of  error  has  been  sued  out  to  re- 
view the  Judgment  of  the  circuit  court 

Plaintiff  in  error,  a  man  35  years  of  age, 
resided  In  Tolono^  111.,  in  July*  1918,  with  his 
family.  On  the  night  of  July  12th  a  Ford  au- 
tomobile was  stolen  from  a  comcrib  garage  en 
the  farm  of  Fred  Stevens.  The  machine  be- 
longed to  Bay  Dye,  who  lived  on  said  farm, 
which  was  located  about  6  miles  southwest 
of  Sadorus.  The  machine  was  discovered 
by  Oscar  Hall  the  next  morning  about  3  miles 
west  of  Sidney,  In  the  middle  of  the  road  in 
front  of  Hall's  farmhouse,  and  plaintiff  In 
error  was  lying  asleep  in  the  front  seat.  The 
towns  of  Sadorus,  Tolono,  Philo,  and  Sidney 
are  all  located  on  the  Wabash  railroad,  in 
Champaign  county,  in  the  order  named,  at 
intervals  of  about  6  miles,  Sadorus  being  the 
farthest  west  Hall's  farm  Is  between  Sidney 
and  Phllo  and  about  18  mUes  northeast  of  the 
farm  from  which  the  automobile  was  stolen. 
The  automobile  was  placed  in  the  comcrib 
garage  on  the  .night  of  July  12th,  about  10 
o'clock.  Shortly  after  5  o'clock  in  the  morn- 
ing thie  owner  discovered  that  it  was  gone. 
He  and  bis  employer,  Stevens,  followed  the 
tracks  of  the  car  from  the  comcrib  into  the 
public  highway,  and  then  as  far  as  Sadorus, 
but  were  unable  to  follow  them  farther.  Dye 
testified  that  the  car  was  wwth  ^00.  About 
5  o'clock  on  the  morning  of  July  13th  Hall 
heard  the  crash  of  a  car  upon  the  highway, 
as  If  hitting  something.  When  he  got  up, 
shortly  after  he  saw  the  car  standing  in  the 
middle  of  the  road,  almost  In  front  of  his 
farmhouse,  and  went  to  see  if  it  had  been 
wrecked,  and  found  plaintiff  in  error,  whom 
he  did  not  know,  asleep  on  the  front  seat 
He  did  not  awaken  him,  but  returned  to  his 
house  and  telephoned  O.  C.  McElwee,  at  Sid- 
ney, an  employ^  of  the  county,  telling  him  of 
the  finding  of  the  car  and  the  general  situa- 
tion. McESwee  immediately  came  to  Hall's 
residence,  and,  finding  plaintiff  In  error  still 
asleep,  made  a  seardi  of  his  clothes  for  a  re- 
volver, but  found  none,  and  then  awakened 
him  tn  the  presence  of  Hall,  and  plaintiff 
In  error's  first  question  was  to  ask  where  he 
was.  On  being  questioned  he  stated  the  ma- 
chine was  not  his ;  that  he  had  been  with  a 
couple  of  fellows  in  the  automobile ;  that  he 
becanje  acquainted  with  them  a  few  days  be- 
fore at  WestviUe,  but  did  not  know  their 
names.  McElwee  called  up  the  deputy  sher- 
iff, who  came  and  recognized  plaintiff  In  er- 
ror, and  asked  him  whose  machine  it  yroM, 
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and  be  rq>Iled  Oiat  It  did  not  belong  to  blm ; 
tbat  be  bad  been  witb  two  fellows  that  had 
the  car.  The  deputy  sheriff  then  got  into  the 
car  and  drove  it  to  Urbana,  with  plaintiff  in 
error  as  a  passenger.  The  machine,  when 
found,  bad  one  of  the  tires  off,  the  license 
plate  was  gone,  and  the  steering  gear  out  of 
order.  Tb&  tracks  showed  that  the  machine 
bad  been  mn  in  a  crooked  path  for  some 
rods  back.  A  heavy  dew  had  fallm  in  the 
night,  making  it  possible  to  track  the  car 
both  on  the  road  tioca  the  Stevnis  farm  and 
on  the  road  where  it  was  found.  Hall  and 
Mc^wee  both  testified  that  there  was  no  in- 
dication that  any  one  had  alighted  from  the 
car  at  the  point  where  It  was  found,  before 
plaintiff  in  error  was  awakened. 

The  evidence  of  plaintiff  In  error  and  the 
witnesses  sworn  on  his  behalf  was  to  the  ef- 
fect that  on  the  night  of  July  12th  he  was 
at  bis  home  In  Tolono;  tbat  his  father,  a 
brother,  mother,  and  three  men  were  there 
with  him  during  the  evening;  that  his  father 
left  between  10  and  11  o'clock,  and  that  the 
■visitors,  Munns  and  Maxwell,  remained  until 
about  3  o'clock;  that  Just  before  they  left 
two  men  drove  by  in  two  cars,  going  east  past 
the  house,  and  then  came  back  and  stopped, 
and  asked  plaintiff  in  error  if  he  had  any 
beer ;  that  he  told  them  no,  but  that  he  bad 
a  little  whisky,  and  they  aU  drank;  that  he 
had  been  drinking  whisky  before  during  the 
evening ;  that  ther  asked  him  to  go  back  to 
Westvllle  with  them  and  as  he  was  going  ther^ 
the  next  day  anyway  he  went  along  with 
them;  tbat  during  the  trip  they  had  a  good 
4eal  of  tire  and  oiglne  trouble  witb  the  Ford 
car,  and  that  he  finally  got  out  of  the  other 
«ar  and  got  in  the  Ford,  and  tbat  was  the  last 
be  remembered  until  be  was  awakened  by 
Hall  and  McElwee  In  the  morning;  that  he 
-did  not  know  who  his  two  feUow  travelers 
were,  except  that  he  had  met  them  a  few  days 
before  in  a  saloon  at  Westvllle,  and  that  they 
bad  told  him  they  were  real  estate  men;  that 
they  bad  brought  him  home  In  their  car  from 
Westvllle  to  Tolono  the  first  part  of  the 
-week;  tbat  he  did  not  know  the  numbers 
-were  off  the  Ford  car  and  did  not  know  It 
-was  stolen;  that  he  had  been  working  all 
■day  <m  his  father's  farm,  putting  up  hay; 
tiiat  he  had  been  drinking  before  these  men 
«ame  with  these  cars,  and  drank  some  more 
whisky  with  the  men  before  they  left  His 
father  testified,  corroborating  him  as  to  be- 
ing at  his  home  with  the  three  other  men 
:all  the  evening  until  about  11  o'clock.  Munns 
-testified  that  he  lived  at  Decatur,  and  was  a 
-car  Inspector  for  the  Wabash  Railroad,  and 
tbat  be  and  Maxwell  were  with  plaintiff  in 
-error  at  his  home  the  night  in  qnestlon  from 
About  8  o'clock  until  8  tbe  next  morning; 
4hat  they  had  something  to  drink  that  night ; 
'tbat  be  saw  two  automobiles  come  past  tbe 
place,  driving  east,  at  about  tbe  time  they 
were  leaving,  at  3  in  the  morning;  that  after 
soing  a  little  way  east  the  cars  turned  and 
123N.BJ.-« 


I  came  back  to  plaintiff  in  error's  idaoe,  that 
plaintiff  in  error  was  not  away  from  the 
place  that  night  until  after  witness  and  Max- 
well left;  that  tbe  plaintiff  in  error  was 
pretty  drunk  and  rowdy  -  and  talked  loud. 
Maxwell,  a  well  driller,  testified  to  the  same 
effect  George  ^ilpley  and  his  wife  lived  a 
short  distance  east  of  plaintiff  in  error. 
Shipley  testlfled  tbat  he  spent  part  of  tbe 
evening  with  plaintiff  In  error,  and  left  about 
10  or  11  o'clock ;  that  about  3  In  tbe  morn- 
ing two  automobiles  came  up  and  stopped  In 
fi;ont  of  his  bouse,  and  the  occupants  asked 
him  If  the  plaintiff  In  error  lived  there,  and 
that  he  told  them  where  plaintiff  in  error 
lived.  Shipley's  wife  testlfled  that  she  heard 
this  inquiry  and  answer,  and  that  tlie  auto- 
mobiles turned  around  Eind  went  bade  toward 
Wright's  bouse.  George  Wall  and  his  wlfe^ 
other  neighbors,  testified  that  two  machines 
stopped  in  front  of  their  house  about  3  iU'tiie 
morning,  and  tbat  one  of  the  men  came  to  tbe 
house  and  wanted  to  know  If  Wright  lived 
there,  and  that  Wall  directed  them  to  the 
next  bouse  west,  and  the  machines  then  went 
In  that  direction.  Hall  testified  that  plain- 
tiff In  error,  when  awakened  in  the  morning. 
In  answer  to  Questions  said  that  he  lived  on 
a  certain  street  in  Danville.  Plaintiff  in  error 
denied  so  stating,  but  testlfled  that  he  did  say 
be  was  ^oing  to  Westvllle.  There  is  some 
testimony  by  the  sheriff's  deputy  to  the  effect 
that  plaintiff  in  error  told  him  on  tbe  morn- 
ing he  was  taken  into  custody  that  he  was 
going  to  Champaign.  There  are  i)erbap8 
some  other  inconsistencies  testlfled  to  by 
some  of  the  witnesses  in  the  statements  made 
by  plaintiff  In  orror  as  to  bis  actions  on  the 
night  in  question,  but  we  deem  none  of  them 
of  so  material  a  (^laracter  as  to  refer  to 
them  specifically. 

It  Is  most  earnestly  urged  by  counsel-  for 
plaintiff  in  error  tbat  the  trial  judge  Im- 
properly overruled  a  motion  tot  new  trial, 
and  that  the  motion,  because  of  tbe  showing 
made  by  affidavits  of  newly  discovered  evi- 
dence whldi  they  insist  was  very  material 
as  to  the  merits,  should  have  been  granted. 
The  aflldavlts  of  Frank  B).  Holllday  and 
John  B.  Meath  presoited  In  support  of  this 
motion  stated,  In  substance,  tbat  on  July 
13th,  when  returning  home  from  the  dty  of 
Champaign  at  about  2  o'dock  that  morning, 
they  met  two  machines  cm  tbe  Sadorus  road, 
2  miles  west  of  Tolono;  that  one  of  theae 
madilnes  was  a  mnabont  car  and  the  other 
a  Ford  on  whldi  there  were  no  license  num- 
bers. The  general  descriptl<m  of  these  ma- 
chines as  given  In  the  affidavits  of  Meath  and 
Holllday  was  similar  to  tbe  description  of 
the  maddnes  given  by  plaintiff  In  error.  The 
affidavits  stated  that  these  two  madilnes 
were  headed  towards  Tolono,  and  were 
stopped  In  tbe  road;  tbat  tbe  occupants 
aeoned  to  be  In  some  trouble  about  the  opera- 
tion of  the  Ford  car,  and  as  Holllday  was  an 
fKpert  machinist   ttaey  stopped  and  asked 
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what  was  the  matter.  Hiey  also  asked  why 
there  were  no  numbers  on  the  Ford  car  and 
the  two  men  answered  that  they  had  traded 
for  the  car  that  day  In  Decatur.  Affiants  de- 
ix>sed  that  they  did  not  know  either  of  these 
men  bat  that  plaintiff  In  error  was  not  with 
them.  The  affidavit  of  James  Bates,  also 
filed  In  sui^ort  of  the  motion  for  new  trial, 
was  to  the  effect  that  he  was  a  farmer,  and 
that  while  bringing  medicine  for  a  sick  horse 
about  daylight  on  the  morning  of  July  13th 
he  observed  two  machines  in  the  highway 
east  of  Tolono;  that  there  were  three  men 
with  the  machines,  one  of  them  being  Wright 
and  the  other  two  he  did  not  know;  that 
these  madilnes  were  standing  stlU,  and  one  of 
them  was  a  Ford  without  numbers  on  it 
The  affidavits  of  plaintiff  in  error  and  his 
attorneys  were  also  filed  in  support  of  the 
motion,  to  the  effect  that  they  knew  nothing 
about  the  testimony  of  Holllday,  Meath,  and 
Bates  until  after  the  verdict  had  been  found 
in  this  case;  It  is  insisted  by  counsel  for 
plaintiff  in  error  that  this  evidence  so  strong- 
ly corroborates  his  story  that  it  would  cer- 
tainly have  had  great  Influence  with  the  Jury 
in  dedding  whether  or  not  he  had  anything 
to  do  with  stealing  the  automobile  in  ques- 
tion, while  counsel  for  defendant  in  error 
urge  that  the  evidence  is  simply  cumulative, 
and  under  the  rulings  of  this  court  Would  not 
Justify  the  granting  of  a  motion  for  new 
trial. 

[1, 2]  TMb  court  has  said  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  where  it  is  rimply  cumu- 
lative and  incondnslve  or  where  there  has 
been  a  want  of  proper  diligence  to  procure  the 
evidence  on  the  trial.  Lathrop  v.  People,  IdT 
m.  1«9,  64  N.  a  385;  Henry  v.  People,  388 
IlL  162,  65  N.  E.  120.  We  have  also  stated 
that  newly  discovered  evidence  must  appear 
to  be  such  as  would  probably  change  the  re- 
(rait  if  a  new  trial  were  granted.  People  v. 
Williams,  242  lU.  19T,  89  N.  El.  1030.  17  Ann. 
Cas.  313.  This  last  decision  stated  the  re- 
quirements that  must  be  complied  with  in  or- 
der, to  Justify  the  granting  of  a  motion  for  a 
new  trial  for  newly  discovered  evidence. 
These  requirements  are  substantially  the 
same  as  set  forth  in  Wharton  on  Criminal 
Pleading  and  Practice  {8th  Bd.)  |  868,  and 
20  B.  C.  L.  290.  It  has  also  been  stoted  that 
when  It  is  shown,  on  motion  for  new  trial, 
that  there  was  newly  discovered  evidence 
not  cumulative  in  regard  to  the  particular 
point  to  whidi  it  relates  and  the  Importance 
of  which  could  not  have  beMi  foreseen,  and 
such  .newly  discovered  evidence  strengthens 
the  conviction  of  the  court  that  Justice  has 
not  been  done,  a  new  trial  will  be  granted 
for  further  examination  of  the  casa  "  Wilder 
v.  Greenlee,  49  111.  253;  Oairo  &  St.  Louis 
Ballroad  Co.  t.  Schumacker,  77  111.  583. 

"As  a  general  rule,  a  new  trial  will  not  be 
(panted  on  account  of  the  discovery  of  facts 
and  circumstances  merely  cumulative  in  thnr 


character,  the  reason  for  wUdi  rule  is  that 
public  policy,  looking  to  the  finality  of  trialSr 
requires  that  parties  be  held  to  diligence  in  pre- 
paring their  causes  for  trial,  and  it  is  not, 
strictly  speaking,  an  Independent  rule,  but  a 
mere  corollary  of  the  requirement  that  the  new- 
ly discovered  evidence  must  be  such  as  to  ren- 
der a  different  result  probable  on  a  retrial  of 
the  case.  Tho  role  must,  however,  be  taken  in 
its  proper  sense,  and  it  is  not  to  be  understood 
as  precluding  a  new  trial  in  every  case  where 
the  testimony  relates  to  a  point  contested  <m  the 
former  trial,  for  if  it  were  so  a  new  trial  could 
seldom,  if  ever,  be  granted  in  any  case.  The 
rule,  when  properly  applied,  is  a  salutary  gidde 
to  the  discretion  of  the  court,  and  where  the 
testimony  is  strictly  cumulative  and  merely  in- 
creases the  weight  of  the  evidence,  leaving  the 
cause  still  in  doubt,  or  where  it  is  of  such  a 
nature  that  its  truth  may  be  conceded  without 
justifying  acquittal  in  the  face  of  other  evi- 
dence, a  new  trial  will  not  be  granted."  20  B. 
C.  L.  295. 

There  la  a  wide  divergence  in  the  author- 
ities as  to  Just  what  constitutes  cumulative 
evidence.  Generally  it  is  held  to  be  addition- 
al evidence  of  the  same  kind  and  to  the  same 
point 

"To  render  evidence  subject  to  the  objection 
that  it  is  cumulative  in  the  legal  sense,  it  most 
be  cumulative  not  with  respect  to  the  main  is- 
sue between  the  parties,  but  on  some  collateral 
or  subordinate  fact  bearing  on  that  iseue."  20 
B.  a  U  29& 

•  See,  also,  as  to  what  has  been  held  to  be 
cumulative  and  not  cumulative  evidence. 
Spencer  v.  State,  60  Tex.  Cr.  B  02, 153  S.  W. 
858,  46  L.  R.  A.  (N.  S.)  903,  and  cases  dted  in 
note  and  also  note  in  Ij.  B.  A.  1916C,  p.  1162. 

"It  must  appear  that  the  newly  discovered 
evidence,  if  adduced  at  another  trial,  would 
operate  to  produce  a  different  result"  8  Elney. 
of  Evidence,  997. 

The  same  rule  applies  to  newly  discovered 
evidence  in  criminal  cases  as  in  dvil  cases; 
except  it  is  sometimes  held  that  as  great  an 
amount  of  diligence  to  discover  the  new  evi- 
dence is  not  required  in  criminal  cases.  14 
Ency.  of  PI.  &  Pr.  842 ;  20  B.  C.  L.  290. 

[3]  It  is  not  urged  that  the  rules  as  to  due 
diligence  have  not  been  conK)lled  with  by 
plaintiff  in  error  or  his  counsel ;  the  only  real 
objection  made  to  allowing  the  motion  for  a 
new  trial  being  that  this  evidence  Is  merely 
cumulative.  There  can  be  no  question  that  it 
tends  strongly  to  support  the  testimony  of 
plaintiff  in  error  as  to  the  two  men  coming  to 
his  house  vrith  two  automobiles — one  of  them 
a  runabout  and  the  other  a  Ford  with  no  li- 
cense numbers — and  that  he  was  not  with 
them  before  the  machines  readied  Tolono» 
where  he  lived,  and  was  with  them  as  they 
traveled  east  from  Tolono  towards  Sidney. 
In  view  of  the  nature  of  the  evidoice  in  thJa 
record  we  think  that  the  ends  of  Justice  re- 
quire that  there  should  be  a  new  trial  for  the 
purpose  of  permitting  the  Jury  to  consider 
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tblB  newly  discovered  eyldence  In  deciding 
whether  or  not  plaintiff  In  error  -was  guilty  of 
the  crime  with  which  he  wae  charged. 

[4]  Counsel  for  the  plalntUE  in  error  further 
argue  that  the  court  erred  In  refusing  to  ^ve 
an  Instruction  they  requested,  to  the  efCect 
that— 

"If  yon  believe  from  the  evidence  in  this  case 
that  the  defendant,  Ralph  Wright,  was  so  in- 
toxicate on  the  night  that  the  antomobile  in 
question  was  taken,  to  wit,  from  the  hours  of 
10  o'dock  in  the  evening  until  4  o'clock  next 
morning,  when  the  machine  was  fonnd,  that  he 
was  incapable  of  forming  an  intent  to  steal,  it 
win  be  yonr  daty  to  find  the  defendant  not 
guilty." 

There  can  be  no  question  from  this  record 
that  plaintiff  In.  error  had  been  drinking 
heavily  during  the  nl^t  of  July  12th  and 
morning  of  July  13th,  and  all  the  evidence  la 
the  record  is  consistent  with  his  statement 
that  he  drank  intoxicating  liquor  with  these 
men  at  his  house  and  after  they  went  away 
together  in  thrir  automobiles.  The  testi- 
mony of  those  who  saw  him  sleeping  In  the 
front  seat  of  the  automobile  as  to  what  his 
condition  was,  how  he  acted,  and  what  he  said 
after  he  was  awakened  is  also  entirely  con- 
sistent with  the  theory  that  he  had  been  drink- 
ing heavily  during  tlje  previous  night.  The  on- 
ly Instruction  given  on  the  question  of  drunk- 
enness was  one  on  bdialf  of  the  state,  which 
Instructed  the  Jury  that  the  statutes  of  Illi- 
nois provide  that  "drunkenness  shall  not  be  an 
excuse  for  any  crime  or  misdemeanor."'  It 
has  been  stated  by  this  court  that  neither  at 
conunon  law  nor  under  the  statute  was 
drunkenness  any  excuse  for  crime,  exc^t  as 
provided  by  the  statute. 

"At  common  law,  where  it  required  a  particu- 
lar intent  in  the  doing  of  an  act  to  constitute 
crime— as,  for  instance,  larceny,  where  the  in- 
tent to  'steal  must  accompany  the  act  of  tak- 
ing—it Is  held  it  may  be  shown  in  defense  tliat 
the  i>arty  charged  was  intoxicated  to  that  de- 
gree that  he  was  incapable  of  entertaining  the 
Intent  to  steal,  and  that  he  neither  then,  nor 
afterwards,  yielded  it  the  sanctioD  of  his  will." 
Bartholomew  t.  People,  104  HI.  001,  44  Am. 


Rep.  97;  Schwabadier  v.  People,  165  III.  618, 
46  K.  E.  809;  Bruen  v.  People,  206  111.  417,  69 
N.  B,  24. 

While  this  refdsed  instruction  was  not  as 
accurately  worded  as  it  might  have  been,  and 
for  that  reason  we  might  not.be  disposed  to 
reverse  for  the  refusal  to  give  it  if  that  wera 
the  only  error,  we  think  the  court  erred  in 
not  giving  an  instruction  setting  out  substan- 
tially the  rule  as  stated  in  these  decisions  of 
this  court 

[6]  It  Is  further  urged  in  this  connection 
that  the  court  erred  in  refusing  to  permit 
plaintiff  in  error,  while  on  the  stand,  to  be 
examined  at  length  as  to  his  former  acquaint- 
ance and  assodatioa  with  the  two  men  who 
he  testified  came  to  his  residence  in  Tolono 
at  3  o'clock  on  the  morning  of  July  13th; 
that  while  he  was  permitted  to  testify  that 
he  had  met  them  In  a  saloon  a  few  days  he- 
fore  at  Westville  and  bad  riddoi  over  with 
them  to  Tolono  In  the  automobile  he  was  not 
permitted  to  testify  that  when  they  came  to 
his  house  at  that  time  they  drank  intoxicat- 
ing liquor;  that  If  he  had  been  allowed  to 
tell  the  Jury  this  fact  and  his  former  associa- 
tion with  the  men  it  "would  not  have  ap- 
peared to  the  Jury  so  unreasonable  that  they 
should  come  to  his  house  at  3  In  the  morning 
for  more  liquor.  The  conrt  seemingly  refused 
to  allow  the  examlnatipn  on  these  questimia 
because  the  alleged  meeting  with  these  men 
was  several  days  before  the  automobile  was 
stolen.  The  conrt  should  have  permitted  a 
most  liberal  examination  as  to  plaintiff  In  er- 
ror's former  association  wlth^these  mm.  We 
tliink  the  court  erred  In  refusing  to  allow 
plaintiff  in  error  to  b»  examined  fully  on  that 
question. 

Other  rnlings  of  the  court  are  urged  as  er- 
ror by  Gounsd  for  plaintiff  in  error,  but  we 
deem  none  of  them  of  sufficient  importance 
to  Justify  a  separate  discussicHi  here. 

The  Judgment  of  the  dicuit  court  will  be 
reversed  and  the  cause  remanded  for  farther 
proceedings  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded. 
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(326  N.  T.  TO 

NEW  YORK  MUNICIPAL  RT.  CORPORA- 
TION et  aL  T.  WEBER  et  aL 

(Court  of  Appeals  of  New  York.     March  18, 
1919.) 

1.  Eminent  Domain   «=s>263— Compenbation 
— AppEAir-MoDirriNQ  Repobt  or  Commib- 

BIONEBS. 

If  Appellate  Division,  on  appeal  from  Spe- 
cial Term,  was  dissatisfied  with  report  of  com- 
missioners, it  should  have  directed  a  new  ap- 
praisal, and  not  modified  report  by  striking  out 
damages  awarded,  leaving  defendant  without 
any  compensation  for  the  taking  of  his  property 
or  for  his  damages. 

2.  Eminent  Domain  «=>101(1)  —  Damaoeb — 
,   Lawful  Change  of  Gbadk. 

In  the  absence  of  some  statute,  the  owner  of 
property  abutting  on  a  street  cannot  claim  dam- 
ages for  lawful  change  of  grade  in  the  highway. 

3.  Eminent  Domain  €=»101(1)  —  Changs  of 
Gkade— Damages. 

Where  the  part  of  defendant's  land  taken  is 
used  for  the  purpose  of  erecting  on  it  one  end 
of  a  retaining  wall,  which  extends  across  the 
street,  the  land  was  not  taken  for  the  purpose 
of  changing  the  grade  of  the  street,  for  which 
railway  company  obtained  authority  in  another 
way,  and  there  can  be  no  recovery  for  damages 
for  a  change  of  grade. 

Appeal  from  Supreine  Court,  Appellate  Di- 
vision,  Second  Department 

In  the  matter  of  the  petition  of  the  New 
York  Municipal  Railway  Corporation  and 
another,  relatlYe  to  acquiring  title  to  real  es- 
tate, against  Charles  Weber  and  others. 
From  an  order  of  the  Appellate  Division, 
Second  Department  (179  App.  Dlv.  245,  166 
N.  Y.  Supp.  542),  modifying  and  aflOrmlng  the 
award  of  commissioners,  Joseph  A.  Walsh 
ai>peals.  Order  modified  by  remitting  pro- 
ceedings to  Supreme  Court,  with  instruction 
to  provide  for  a  new  appraisal. 

Louis  J.  Altkmg,  of  Brooklyn,  for  appel- 
lant. 
C.  L.  Woody,  of  Brooklyn,  for  respondents. 

F(E>R  (TTJRIAM.  [1]  This  was  a  condemna- 
tion proceeding  instituted  to  acquire  title  to 
a  small  piece  of  land  belonging  to  the  defend- 
ant Joseph  A.  Walsh.  The  land  to  be  ac- 
quired was  a  part  of  a  larger  tract.  The 
commissioners  of  appraisal  duly  made  their 


report  fixing  the  value  of  the  land  taken  and 
the  damage  done  to  the  remainder  of  the 
tract.  This  report  was  confirmed  at  the  Spe- 
cial Term.  On  appeal  the  Appellate  Division 
modified  the  report  by  striking  out  altogether 
the  damages  awarded  to  the  defendant 

This  left  the  defendant  without  any  com- 
pensation at  all  for  the  taking  of  his  prop- 
erty or  for  his  damages.  Clearly  the  deter- 
mination of  the  court  at  the  Appellate  Divi- 
sion was  errcmeous  as  the  respondents'  coun- 
sel admitted  on  the  argument. 

If  the  Appellate  Division  was  dissatisfied 
with  the  report  of  the  commissioners.  It 
should  have  directed  a  new  appraisal. 

Inasmuch  as  there  will  be  a  rehearing  in 
this  proceeding,  it  appears  proper  to  say  a 
word  on  the  questicHi  of  damages. 

[2]  The  general  rule  in  this  state  is-  that, 
in  the  absence  of  some  statute,  the  owner  of 
property  abutting  on  a  street  cannot  claim 
damages  for  lawful  change  of  grade  in  the 
highway.  Conklin  v.  N.  Y.,  O.  &  W.  Ry.  Co., 
102  N.  Y.  107,  6  N.  a  663. 

[3]  The  appellant  bases  his  demand  for 
damages  for  a  change  of  grade  on  the  rule 
laid  down  in  South  Buffalo  Ry.  Co.  v.  Kirk- 
over,  176  N.  Y.  301,  68  N.  E.  366,  which  is. 
that,  when  land  is  taken  by  a  railroad  com- 
pany, the  owner  may  recover  the  market 
value  of  the  land  actually, taken,  also  any 
damages  resulting  to  the  remainder  of  his 
land  including  the  damage  that  will  be  sus- 
tained by  reason  of  the  use  to  which  the  part 
tak.en  is  put  by  the  railroad  company.  The 
part  of  the  appellant's  land  taken  is  used  for 
the  purpose  of  erecting  on  it  one  end  of  a 
retaining  wall  whidi  extends  entirely  across 
the  street  It  is  not  correct  to  say  that  the 
land  taken  is  used  for  the  purpose  of  chang- 
ing the  grade  of  the  street  for  which'  the- 
rallroad  company  obtained  authority  in  an- 
other way.  The  street  grade  could  have  been 
changed  without  taking  the  appellan{:'s  land. 
TTherefore  he  should  not  in  this  proceeding 
recover  damages  for  a  change  of  grada 

The  order  appealed  from  should  be  modified 
-by  remitting  the  proceeding  to  the  Supreme 
(3ourt,  with  instructions  to  provide  for  a  new 
appraisal  before  new  commissioners,  with, 
coeta 

HISOOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDBBACK,  HOGAN,  MCLAUGHLIN,  and; 
CRANE,  JJ.,  concur. 

Ordered  accordingly. 
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AMSTERDAM  t.  APFEL. 

(Court  of  Appeals  of  New  York.    April  8,  1919.) 

Attobnxt   and   Gubht  «=s>129(3)— Gorvks- 

noN  BT  Attobnkt— Questions  fob  Jubt. 

On  the  facta,  held,  that  the  question  whether 

an  attorney  converted  funds  of  the  client  to  hia 

own  use  should  have  been  submitted  to  the  jury. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Bose  Amsterdam  against  Ignace 
I.  Apfel.  From  a  Judgment  of  the  Appellate 
Division  (178  App.  Dlv.  71,  165  N.  Y.  Supp. 
60),  reversing  a  Judgment  entered  on  a  ver- 
dict in  favor  of  plaintiff,  and  dismissing  the 
complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

E.  Walter  Beebe,  of  Kew  York  City,  for 
appellant 

Charles  *6oldzier,  of  New  York  City,  for 
respondent 


HOGAN,  J.  The  facts  In  this  case  are 
voluminous  and  referred  to  at  some  length 
in  the  prevailing  opinion  of  the  Appellate 
Division.  Amsterdam  y.  Apfel,  178  App. 
Dlv.  71,  165  N.  Y.  Supp.  60.  We  do  not  deem 
it  essential  to  recite  at  length  the  facts  there 
enumerated.  Our  examination  of  the  rec- 
ord leads  us  to  the  conclusion  that  the  evi- 
dence adduced  upon  the  trial  presented  a 
question  of  fact  for  a  Jury,  and  the  deter- 
mination by  the  Appellate  Dlvieion  was  er- 
roneous. 

It  is  undisputed  that  the  plaintiff  deliver- 
ed of  the  defendant  the  sum  of  $1,500,  and 
that  defendant  received  that  amount  of  mon- 
ey from  plaintiff.  The  purpose  for  which 
said  sum  of  money  was  delivered  and  re- 
ceived gave  rise  to  a  sharp  conflict  between 
the  parties. 

The  prevailing  opinion  below  refers  In  a 
general  way  to  a  certain  transaction  relat- 
ing to  the  sale  of  certain  real  estate  on  La- 
fayette avenue,  Brooklyn,  of  which  plaintiff 
and  seven  additional  members  of  the  same 
family  were  owners,  in  which  transaction 
defendant  acted  as  attorney  for  plaintiff  and 
the  members  of  the  family.  The  various 
steps  connected  with  the  transaction  leading 
np  to  the  question  of  difference  at  issue, 
viz. :  The  failure  of  defendant  to  Insert  in 
the  deed  the  name  of  Brown  Weiss  Realties 
us  grantee,  the  retention  of  the  deed,  failure 
to  close  the  contract,  personal  negotiations 
with  Brown  Weiss  Realties  resulting  in  a 
contract  on  June  18th  for  an  exchange  of 
Lafayette  avenue  property  for  property  on 
Cortland  street  which  he  did  not  own  and 
did  not  acquire  title  to  until  June  23d,  when 
he  purchased  same  for  the  purpose  of  mak- 
ing the  exchange,  thereafter  inserting  in  the 


deed  the  B.  S.  S.  Ca  bb  grantee,  and  tbere- 
upon  taking  a  lease  of  the  premises,  with 
the  privilege  of  purchasing  the  same  for 
$8,000  cash  or  $9,000  by  payment  of  $2,000 
cash  and  $7,000  mortgage,  the  taking  of  ti- 
tle under  that  option  after  the  commence- 
ment of  this  action  and  the  conveying  of  the 
property  to  the  Sixty-Six  Realty  Company, 
of  which  he  is  the  owner  of  the  entire  capi- 
tal stock  and  in  control  of  Its  affairs — these 
circumstances,  in  connection  with  the  denial 
by  plaintiff  and  the  only  other  member  of 
the  family  called  as  a  witness  that  they  had 
knowledge  or  information  of  any  such  acts 
relating  to  their  property,  and  the  admission 
by  defendant  that  plaintiff,  at  the  time  she 
signed  the  deed,  may  have  been  under  the 
Impression  that  it  went  to  Brown  Weiss 
Realties,  have  a  direct  bearing  upon  the  is- 
sue in  this  case,  and  were  proper  for  consid- 
eration by  a  Jury  as  bearing  upon  the  cred- 
ibility of  the  parties  hereto,  the  purpose  for 
which  plaintiff  delivered  to  defendant  the 
sum  of  $1,500  and  the  reasons,  if  any, 
prompting  defendant  to  solicit  her  to  deliv- 
er the  same. 

Passing  to  the'  transaction  in  dispute, 
plaintiff  testified  that  on  the  evening  of  June 
22,  1912,  defendant  asked  her  how  she  would 
like  to  Invest  in  buying  back  her  old  proper- 
ty on  Lafayette  avenue,  and  said : 

"We  will  buy  back  that  property  if  you  vrill 
put  up  $1,500  and  I  will  go  to  the  Lawyers' 
Guarantee  Trust  Company  and  get  a  mortgage 
for  $8,000,  OP  I  will  sell  the  property,  which  I 
expect  to  do  within  the  next  three  or  fcTur 
months,  and  I  will  give  you  baok  your  $1,5(X) 
and  give  you  half  of  the  profits." 

The  date  of  the  interview  Is  Important, 
when  considered  In  connection  with  transac- 
tions relating  to  the  title  to  which  attention 
has  been  called.  Defendant  places  the  date 
of  the  conversation  as  June  23d,  the  day  he 
had  entered  into  further  transactions  related 
above,  and  claims  he  told  plaintiff  that  he 
had  the  Lafayette  avenue  property,  which 
stood  him  about  $9,500;  that  the  plaintiff 
asked  if  she  could  get  an  Interest  in  it ;  that 
he  told  her  he  expected  to  get  a  loan  of  $8,- 
000  on  the  property,  and  had  arranged  with 
Robert  S.  Smith  for  $8,000,  and  she  agreed 
to  buy  a  one-half  Interest  in  It;  that  she  said 
she  would  take  a  one-half  Interest  in  the 
property,  "and  I  told  her  if  she  would  give 
me  $1,500  I  would  give  her  one-half  of  the 
profits  as  soon  as  the  property  is  sold  for 
the  $1,500  and  give  her — first  give  her  back 
the  $1,500  and  then  give  her  half  of  the 
profits." 

Plaintiff  further  testified  that  on  the  eve- 
ning of  June  27th  defendant  called  upon  her 
(he  admits  that  his  deals  were  not  closed 
until  the  28th) ;  that  he  asked  her  for  $100, 
and  she  gave  him  a  check  therefor,  and  was 
to  draw  the  balance  from  the  savings  bank 
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on  July  1st,  btfore  ber  departure  for  Europe 
on  7uly  2d  at  9  a.  m.  He  also  told  her  to 
leave  a  power  of  attorney  with  either  of  her 
sisters,  as  he  expected  to  sell  the  property 
before  her  return  the  middle  of  August.  For 
the  $100  check:  defendant  gave  her  a  receipt 
In  the  following  form : 

"Received  from  Rose  Amsterdam  check  for 
one  hundred  dollars  on  account  of  fifteen  hun- 
dred dollars  to  be  paid  by  her  for  the  purchase 
of  505-7  Lafayette  avenue,  Brooklyn,  40x200, 
for  said  sum  plus  one-half  of  any  necessary  ex- 
penses for  mortgage  closing  of  title,  etc.  Miss 
Amsterdam  to  have  one-half  interest  in  said 
property,  I.  I.  Apfel  to  take  charge  of  property, 
and  profits  are  to  be  divided  equally.  Balance 
of  ($1,400.00)  fourteen  hundred  dollars  to  be 
paid  by  July  2,  1912. 

"June  27,  1912.  Ignace  I.  Apfd." 

B^ore  referring  to  the  payment  of  $1,- 
400,  the  facts  above  stated  in  connection 
with  the  admission  by  defendant  in  his  an- 
swer that  the  sum  of  $1,500  paid  by  plalntlfC 
to  him  was  not  used  by  defendant  to  pur- 
chase the  said  property,  nor  any  part  there- 
of, were  Important  to  be  considered  by  a 
Jury. 

Late  on  the  night  of  July  1st,  defendant 
called  on  plaintiff  again  and  asked  her  U 
she  had  drawn  her  money.  She  replied  she 
bad.  He  thereupon,  as  she  testified,  asked 
her  for  the  dieck  for  $1,400,  and  while  she 
was  writing  her  check  "he  read  off  the 
power  of  attorney.  He  read  off  a  paper  to 
me.  •  •  •  I  signed  something.  There 
was  no  question  at  all  of  the  R.  S.  S.  Ca,  or 
any  lease.  I  never  heard  of  a  lease" — and 
never  discovered  same  until  after  this  ac- 
tion was  commenced,  when  she  states  she 
handed  It  to  ber  lawyer  to  read,  as  she 
Imagined  It  was  her  deed. 

Defendant  produced  upon  the  trial  the  pa- 
per which  is  set  out  in  the  prevailing  opin- 
ion below,  which  In  effect  was  an  assign- 
ment by  him  In  consideration  of  $1,500  of  a 
one-half  interest  in  a  lease  of  the  Lafayette 
avenue  premises  made  between  him  and  the 
R.  S.  S.  Co,  and  constituting  defendant  her 
attorney  to  disclose  of  her  interest  In  the 
lease,  each  party  to  have  an  equal  one-half 
Interest  in  and  to  said  lease,  together  with 
the  option  to  purchase  the  property  therein 
contained,  and  In  the  event  of  a  resale  there- 
of out  of  the  profits  to  be  realized  plaintifl 


to  rec^ve  $1,500,  being  the  amount  of  b» 
Investment  therein ;  the  balance  ronalnlng 
to  be  equally  divided.  The  court  below 
wrote  that  there  was  no  inconsistency  be- 
tween that  Instrument  and  the  receipt  of 
June  27tb,  that  defendant  bad  sold  plaintiff 
a  one-half  interest  In  the  property.  We 
think  there  is  opportunity  for  argument  on 
tbat  question,  for  determination  by  a  Jury, 
especially  In  view  of  all  the  circumstances, 
the  manner  In  which  plaintiff  may  have 
been  induced  to  sign  the  same,  and  the  fact 
that  defendant  as  a  witness  testified  that  he 
intended  by  the  agreement  that  the  $1,500 
should  become  his  money,  and  if  he  never 
exercised  the  option  to  pnrchase'  the  prop- 
erty he  would  not  have  to  give  the  money 
back,  tbat  he  was  not  required  to  exercise 
the  option  and  buy  the  property,  be  did  not 
have  to  use  the  $1,000  to  buy.  the  property, 
and  If  be  did  not  buy  it  the  $1,500  was  his. 

The  opinion  below  also  states  that  im- 
portance cannot  be  attached  to  the  fact  that 
title  to  the  property  was  not  taken  in  plain- 
tiff's name.  We  cannot  assent  to  tbat  prop- 
osition. The  title  is  now  In  a  corporation 
owned  and  controlled  by  defendant  under  a 
conveyance  from  him.  Tbat  corporation  may 
be  solvent,  or  may  have  numerous  creditors. 
It  may  mortgage  or  sell  the  property.  Why 
the  transfer  by  defendant  to  that  corpora- 
tion? Why  should  It  be  permitted  to  hold 
the  title,  and  the  defendant  retain  the  mon- 
eys of  plaintiff,  asserting  ownership  of  the 
same,  while  admitting  he  did  not  use  the 
$1,600  for  the  purchase  of  the  property? 
These  are  questions  very  well  debatable, 
having  some  bearing  upon  the  entire  trans- 
action in  connection  with  other  facts  in  the 
case,  particularly  as  ito  whether  or  not 
plaintiff  waa  misled  by  defendant  into  sign- 
ing the-  agreement  on  July  1st,  and  the  ef- 
fect of  any  subsequent  advance  referred  to 
in  the  opinion  below.  Such  questions,  in- 
cluding all  the  relations  between  the  parties, 
were  proper  for  consideration  by  a  Jury. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event 

CHASE,  CARDOZO,  POUND,  MCLAUGH- 
LIN, and  ANDREWS,  JJ.,  concur. 
HISCOCE^  C.  J.,  not  sitting. 

Judgmoit  reversed,  etc. 
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WmOHT  et  aL  T.  WRIGHT  et  aL 

(Oonit  of  Appeals  of  New  York.     March  18, 
1919.) 

1.  Appbal  aitd  Bbbob  «=9856<1)— QuxsnoRs 
Not  Raieoed  Below. 

Ordinarily  respondent  will  not  be  allowed 
to  sustain  a  judgment  upon  grounds  not  eonaid- 
ared  below. 

2.  Appeal  and  Ebbob  «=>854(1)— Questions 
conbxdebed. 

'  The  rule  that  respondent  cannot  sustain  • 
faTorable  ruling  npon  a  reason  not  considered 
below,  when  such  reason  could  have  been  obvi- 
ated, if  presented,  is  inapplicable  to  a  proposi- 
tion of  law  appearing  upon  the  face  of  the  rec- 
ord, which  could  not  have  been  avoided  below. 

8.  Appeai,  and  E<bbob  •=>832(4)— RsHEABiifO 
— Gbounds— Waiveb. 
Respondent,  by  ignoring  a  point  spedficSUly 
urged  by  appellant,  waived  the  right  to  urge 
npon  motion  for  reargument  that  the  proposi- 
tion should  not  have  been  considered,  because 
not  raised  below. 

On  motion  for  reargument  Motion  de- 
nied. For  former  opinion,  se«  226  N.  Y.  329, 
122  N.  B.  213. 

Eli  J.  Blair  and  Frank  H.  Piatt,  both  of 
New  Tork  City,  for  the  motion. 

George  Lk  Sbearer,  of  New  York  01t7i  op- 
posed. 

PEB  CURIAM.  [1,2]  A  motion  for  rear- 
gument Is  made  In  this  case  upon  the  ground 
that  the  appellant  was  defeated  in  this 
court  upon  a  question  which  was  not  argued 
in  the  courts  below.  In  attempted  support 
of  the  motion  appellant  correctly  states  cer- 
tain principles  applicable  to  the  considera- 
tion of  appeals.  It  is  accurate  in  asserting 
that  as  a  general  rule  a  party  who  has  ob- 
tained a  Judgment  will  not  be  allowed  in  this 
court  to  sustain  that  judgment  upon  grounds 
whl«ih  were  not  considered  in  the  courts  be- 
low. It  is  also  true  that  a  respondent  will 
not  be  permitted  to  sustain  a  ruling  in  its 
favor  upon  some  reason  not  considered  in 
the  lower  courts,  and  which  if  there  pre- 
sented could  have  been  met  and  obviated. 

This  case,  however,  is  not  subject  to  the 
application  of  these  principles.  The  appel- 
lant has  been  defeated  upon  a  proposition 
of  law  which  appeared  upon  the  face  of  the 
record,  and  which  could  not  have  been 
avoided  If  brought  to  the  attention  of  the 
appellant  in  the  courts  below.  Cook  v. 
Whipple,  55  N.  Y.  150,  157,  14  Am.  Rep.  202; 
People  V.  Bradner,  107  N.  T.  1,  4,  13  N.  E. 
87 ;  Murdock  v.  Ward,  178  U.  S.  139.  20  Sup. 
Ct  775,  44  li.  Ed.  1009.  The  appellant  does 
not  contend  that  considerations  could  have 
been  advanced  there  which  were  not  avail- 
able here,  but  only  that  this  court  has  reach- 
ed a  wrong  decision  upon  the  question. 


[3]  But,  aside  from  this,  if  we  should  as- 
sume that  under  ordinary  circumstances  the 
appellant  would  have  the  right  to  Insist  that 
the  proposition  upon  which  it  has  been  de- 
feated in  this  court  should  not  have  been 
considered,  because  not  urged  in  the  lower 
courts,  it  has  waived,  and  has  now  lost  the 
right  to  take,  this  position.  The  respond- 
ent, in  its  brief  upon  the  argument  of  the 
appeal,  expressly  and  speclflcally  urged  the 
proposition  considered  by  this  court  and  up- 
on wtilch  the  apiiellant  has  been  defeated. 
The  appellant  neither  argued  that  this  prop- 
osition could  not  be  considered  in  this  court  ■ 
for  the  reason  now  suggested,  nor  that  the 
proposition  of  law  itself  was  erroneous.  It 
absolutely  and  entirely  ignored  the  point 
thus  presented  by  the  respondent,  and  made 
no  answer  whatever  to  it  It  now  says  that 
the  proposition  was  argued  by  the  respond- 
ent upon  its  brief  in  a  perfunctory  way. 
This  may  be  true.  It  may  not  have  be«j 
argued  in  a  thorough  or  efficient  manner, 
but  nevertheless  it  was  presented  to  the 
court  and  the  duty  thrown  upon  the  latter 
of  examining  and  deciding  the  question. 

Under  these  circumstances  it  is  evident 
that  no  reason  is  presented  which  Justifies 
this  court  In  granting  the  motion  for  reargu- 
ment. In  addition,  we  do  not  discover  in 
the  brief  npon  this  motion  anything  which 
leads  us  to  believe  that  the  decision  already 
made  was  erroneous  or  wonid  be  changed 
npon  reargument 

The  motion  should  be  denied,  with  $10 
costs  and  necessary  printing  disbursements. 

Motion  denied. 

All  concur. 


(ZZ8  N.  T.  84) 
PEOPLE  ex  rel.  OAKLAWN  CORPORATION 
V.  DONBGAN,  County   Register. 

(Court  of  Appeals  of  New  York.     March  18, 
1019.) 

1.  VENOOR  and  P0BCHA8EB  4=231(15) — BONA 

Fide  Purchabebs— Recobd  as  Notice— Db- 

rcnve  acknowi.edokent. 
Where  the  acknowledgment  of  one  of  four 
grantors  in  a  deed  was  defective,   the   record 
would  not  be  notice  to  bona  fide  purchasers  as 
to  such  grantor. 

2.  Acknowxedovent  •=»6(2)  —  Instbuuents 
Entitijsd  to  Record— Deed — ^Defective  Ac- 
knowledouent  bt  One  Gbaiitob. 

Under  Real  Property  liaw,  §{  291,  811,  812, 
a  deed  to  which  the  acknowledgment  of  one  of 
four  grantors  was  defective  should  be  regarded 
as  the  conveyance  of  those  properly  aoknowledg- 
ing  it  and  should  be  recorded. 

3.  Records  <8=>8  —  Index  —  DETEcnvx' Ac- 
xrowlsdouent  bt  One  Gbantob. 

In  recording  a  deed  to  wh^h  the  acknowledg- 
ment of  one  of  the  four  grantors  was  defective, 
the  register  need  not  index  the  conveyaniie 
against  such  grantor. 
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4.  Mandahub  <8=»190-Costs— APPKAI/—G0OD 
Faith  or  Officxb. 
Where  the  register  rcfusiiig  record  to  a  deed 
acted  in  good  faith,  and  the  cause  was  novel, 
reversal  of  an  order  refusing  mandamus  should 
be  without  costs. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tldon,  First  D^artment. 

Application  for  writ  of  mandamus  by  the 
People,  on  the  relation  of  the  Oaklawn  Cor- 
poration, against  James  A.  Donegan,  Regis- 
ter of  the  County  of  New  York.  The  Special 
T^rm  denied  the  application  (104  Misc.  Rep. 
223,  172  N.  X.  Supp.  37),  and  that  determina- 
tion was  unanimously  affirmed  by  the  Appel- 
late Division  (184  App.  DIv.  763,  172  N.  Y. 
Supp.  448),  which  granted  permission  to  rela- 
tor to  appeal  to  the  Court  of  Appeals.  Re- 
versed, and  writ  directed  without  costs. 

See,  also,  173  N.  Y.  Supp.  918. 

The  respondent  refused'  to  record  the  deed 
upon  the  ground  that  It  was  not  properly  ac- 
knowledged. The  deed  purported  to  be  made 
by  four  grantors.  It  was  duly  acknowledged 
within  the  state  by  three  of  the  grantors,  but 
the  fourth  had  acknowledged  the  instrument 
before  a  notary  public  in  the  county  of  Berk- 
shire^ state  of  Massachusetts.  This  latter 
acknowledgment  was  not  authenticated  by 
the  certificate  of  the  clerk  of  Berkshire  coun- 
ty or  other  proper  ofilcer  as  required  by  the 
Real  Property  Law. 

Harold  Swain,  of  New  York  City,  for  ap- 
pellant 

William  P.  Burr,  Corp.  Counsel,  of  New 
York  City  (Terence  Farley,  of  New  York 
CSty,  of  counsel),  for  respondent 

CUDDEBACE,  J.  Section  291  of  the  Real 
Property  Law  (ConsoL  Laws,  c.  60)  provides 
that  a  conveyance  may  be  recorded  on  being 
duly  acknowledged  by  the  person  executing 
the  same.  Sections  311  and  312  provide  that 
the  acknowledgment  is  not  sufficient  where 
it  Is  taken  by  the  officer  of  another  state,  un- 
less It  is  authenticated  by  the  certiflcate  pre- 
scribed by  the  statute  as  to  the  authority  of 
the  officer  taking  the  acknowledgment,  and 
the  genuineness  of  his  signature. 

The  conveyance  presented  by  the  relator 
was  not  precisely  within  the  law,  inasmncb 
as  It  lacked  the  authenticated  acknowledg- 
ment of  one  of  the  four  grantors.     But  I 


think  it  came  within  the  spirit  of  the  statute. 

[1]  As  to  the  grantor  whose  acknowledg- 
ment was  defective,  the  record  would  not  be 
notice  to  subsequent  purchasers  of  the  \x>n- 
veyance  (Bradley  v.  Walker,  ^38  N.  Y.  291, 
33  N.  E.  1079),  and  if  that  person  had  been 
the  sole  grantor,  ,the  deed  could  not  have 
been  lawfully  recorded.  Penal  Law  ((Tonsol. 
Laws,  c.  40),  8  1862. 

But,  confessedly,  three  of  the  four  grantors 
properly  acknowledged  the  deed,  and  it  was 
entitled  to  be  recorded  as  against  them. 
Sometimes  it  may  happen  that  the  vendee  of 
land  may  be  compelled  in  making  the  title  to 
rely  In  part  upon  a  deed  in  which  aU  the 
vendor  owners  are  named  as  grantors,  but 
which  some  of  them  do  not  sign  or  acknowl- 
edge. May  not  the  vendee  in  such  cas*  re- 
gard the  names  of  those  who  do  not  sign  or 
acknowledge  as  surplusage,  and  hold  the  deed 
sufficient  for  recording  as  to  the  others? 

In  the  present  case,  according  to  the  opin- 
ion of  the  court  at  Speda*  Term,  the  register 
was  willing  to  record  the  deed  if  the  name 
and  signature  of  the  grantor  whose  acknowl- 
edgment was  defective  were  erased.  The  re- 
lator was  not  obliged  thus  to  alter  or  muti- 
late the  Instrument  with  the  risk  of  invali- 
dating it  altogether. 

One  object  of  the /Recording  Act  is  to  pre- 
serve the  evidence  of  real  estate  conveyances. 
To  that  extent  the  relator  was  entitled  in 
this  case  to  the  benefits  that  accrue  from  the 
law. 

[2,  8]  Our  attention  is  not  called  to  any 
contrary  authority,  and  X  think  the  better 
view  is  thdt  the  deed  in  this  case  i^ould  be 
regarded  as  the  conveyance  of  the  grantors 
who  properly  acknowledged  the  same  and 
should  be  recorded.  The  register  should  not 
however,  be  compelled  to  index  the  convey- 
ance against  the  grantor  whose  acknowledg- 
ment Is  not  in  proper  form. 

[4]  I  recommend  that  the  orders  api)ealed 
from  be  reversed,  and  the  issuance  of  a  writ 
of  mandamus  directed;  but  inasmuch  as 
the  question  is  novel  and  the  register  acted 
In  good  faith,  I  think  the  reversal  should  be 
without  costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 

Mclaughlin,  and  crane,  jj.,  concur. 
HOGAN  jr.,  concurs  in  result 

Orders  reversed,  etc. 
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(W-N.  T.  1S4) 

£LIAS  T.  LBHIGH  VALLET  B.  CO. 

(Court  of  Appeals  of  New  Tork.    April  8, 1919.) 

1.  Raiuioadb    €=»350(16)  —  Accidents     at 
Gkossing — Question  fob  Jubt— Cohtbibtj- 

TOBT   NEaUOBNCK. 

A  driver,  who  twice  looked  east  from  points 
at  which  he  had  a  view  for  considerable  dis- 
tance, and  thereafter  confined  his  attention  to 
the  west,  in  which  direction  his  view  was  limit- 
ed, and  to  the  flaeman's  shanty  across  the  track, 
and  who  was  struck  by  a  light  engine  coming 
fr^m  the  east,  was  not  contributorily  negligent 
as  a  matter  of  law. 

2.  Railboads  «=>330(2)— Accident  at  Oboss- 

INO— CONTBIBITTOBT  NKOUGENCB— PRESENCE 

OF  Flagman. 
Where  a  railroad  has  stationed  a  flagman 
at  a  crossing,  though  not  required  to  do  so,  that 
fact  may  be  considered  by  the  jury  in  determin- 
ing whether 'one  who  knew  that  a  flagman  had 
been  stationed  there  was  contribntorily  negligent 
in  approaching  the  crossing  without  warning 
from  the  flagman. 

8.  RAII.BOADS  9=»307(6)  —  Accidents  at 
Cbossing — NEOLiaENOE— Flagman. 
Where  a  railroad  has  stationed  a  flagman 
at  a  crossing,,  though  not  required  to  do  so,  his 
unexplained  failure  to  give  warning  of  an  ap- 
proaching train  to  one  who  knew  of  his  pres- 
ence may  be  found  by  the  jury  to  be  negligence 
of  the  railroad  company. 

Collin  and  Caddeback,  33.,  dissenting. 

Appeal  from  Supreme  Gonrt,  Appellate 
DMsion,  Fourth  Department. 

Action  by  Edward  Ellas  agains^  the.  Lehigh 
Valley  Railroad  Company.  Judgment  for 
plalntiCr  was  reversed  by  the  Appellate  Di- 
vision (174  App.  Dlv.  923,  159  N.  Y.  Supp. 
996),  and  plaintiff  appeals.  Judgment  of  the 
Appellate  Division  reversed,  and  that  of  the 
Trial  Term  afl3rmed. 

George  S.  Van  Schalck,  of  Rochester,  for 
appellant 

Clarence  P.  Moser,  of  Rochester,  for  re- 
spondent 


ANDREWS,  J.  About  noon  on  January 
22,  1914,  the  plaintiff  w^s  driving  two  horses 
attached  to  an  empty  bobsleigh  north  on  a 
highway  In  the  town  of  Rush,  Monroe  county, 
which  is  crossed  by  the  defendant's  tracks 
at  a  slight  angle.  As  he  approached,  his 
view  towards  the  west  was  cut  off  by  build- 
ings until  he  substantially  reached  the  rail- 
road right  of  way.  Toward  the  east  there 
was  less  difficulty.  Five  hundred  feet  from 
the  Intersection  he  could  see  along  the 
tracKs  to  a  point  beyond  a  local  passenger 
station,  some  700  feet  distant  Again,  when 
80  or  90  feet  from  the  rails,  he  could  see  in 
the  same  direction  some  350  feet  and  this  dis- 
tance rapidly  extends  as  the  tracks  are  near- 


ed.  At  this  crossing  for  years  the  defendant 
had  statlohed  a  flagman.  His  shanty  was 
north  of  the  tracks  and  west  of  the  highway. 
The  plaintiff  lived  nearby  and  was  familiar 
with  the  situation.  He  knew  of  the  flagman. 
Indeed,  that  very  day,  as  he  drove  back  and 
forth,  he  had  seen  him  performing  his  duties. 

[1]  Under  these  circumstances,  what  did 
he  do?  At  the  500- foot  point  he  looked  to  the 
east  and  saw  nothing.  He  then  drove  on 
slowly,  listening.  The  day  was  bright  and 
clear,  and  he  might  hope  to  hear  the  noise 
of  an  approaching  train.  He  looked  again 
at  the  80-foot  point,  and  again  heard  and 
saw -nothing.  No  sign  came  from  the  flag- 
man, although  the  door  and  a  window  of  his 
shanty  faced  the  east,  and  he  apparently 
had  an  unobstructed  view  In  that  direction. 
The  plaintiff  may  have  naturally  assumed, 
also,  that  at  leeust  many  of  the  trains  from 
the  east  would  stop  at  the  station.  Reason- 
ably he  feared  greater  danger  from  the  west. 
From  that  direction  all  trains  would  come  at 
speed.  In  that  direction,  too,  the  flagman's 
view  was  interrupted  by  a  cut  The  plaintiff 
himself  could  see  nothing  until  close  to  the 
rails.  He  was  not  walking,  but  had  his 
horses  to  control.  Not  unnaturally  his  at- 
tention was  directed  to  that  side  and  to  the 
flagman's  shanty.  He  did  not  look  again  to 
the  east  until  he  was  on  the  tracks,  a  mo- 
ment before  the  accident  He  was  struck 
by  a  light  engine,  used  for  the  Inspection 
of  the  road,  coming  from  the  east  at  45  miles 
an  hour.  It  made,  we  may  fairly  assume, 
less  noise  than  an  ordinary  train.  We  may 
also  assume  It  did  not  run  on  any  schedule 
time.  Certainly  It  did  not  stop  at  the  sta- 
tion. The  flagman  gave  no  warning,  although 
he  seems  to  have  been  in  his  shanty. 

Under  these  circumstances  It  was  error 
for  the  Appellate  Division  to  bold  that  the 
plalnflff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  He  did  listen. 
He  did  look,  although  not  perhaps,  at  the 
precise  point  where  later  cool'  Investigation 
shows  looking  would  have  been  most  effec- 
tive. In  the  situation  presented  to  us.  It  was 
for  the  jury  to  say  whether  he  should  have 
looked  once  mora 

[2]  In  reaching  this  conclusion  we  lay 
some  stress  upon  the  absence  of  the  flagman 
— ^not  that  this  absence  would  entitle  the 
plaintiff  to  discard  all  caution,'  but  aq  bear- 
ing upon  the  question  as  to  whether  the  cau- 
tion he  did  use  was  adequate.  Tbia,  It  Is 
said,  we  may  not  do.  We  think  It,  however, 
an  element  entitled  to  conslderaticni.  It  Is 
doubtful  whether  McGrath  v.  N.  T.  C.  &  H. 
R,  B.  R.  Co.,  69  N.  Y.  468,  17  Am.  Rep.  359, 
was  ever  Intended  to  have  as  broad  an  appli- 
cation as  is  now  claimed  for  it  by  the  re- 
spondent Wilbur  v.  DeL,  L.  &  W.  R,  R.  Co., 
85  Hun,  158,  82  N.  Y.  Supp.  479.  Had  it. 
however,  it  would  now  be  overruled  by  later 
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decisions  of  this  court.  McGratb  v.  N.  T.  O. 
&  H.  R,  E.  R.  Ck).,  63  N.  Y.  522 ;  Dolan  v.  D. 
&  H.  0.  Co.,  71  N.  T.  285 ;  Pakallnsky  v.  N. 
T.  O.  &  H.  R.  R.  R.  Co.,  82  N.  Y.  424,  428; 
McNamara  v.  N.  Y.  C.  &  H.  B.  B.  R.  Co..  136 
N.  Y.  650,  32  N.  B.  765;  Avery  v.  N.  Y.,  O. 
&  W.  R.  Co.,  205  N.  Y.  602,  506,  99  N.  B.  8«, 
42  li.  R.  A.  (N.  S.)  15a  Where,  although  not 
required  so  to  do,  a  railroad  has  stationed 
flagmen  at  a  crossing,  that  fact,  as  to  one 
who  knows  It  and  has  come  to  rely  upon  it, 
may  be  considered  by  a  'jury  In  deciding 
whether  under  all  the  circumstances  he  has 
used  reasonable  care  for  his  own  protection. 
The  absence  of  such  a  flagman  may  well  af- 
fect the  vigilance  they  would  otherwise  have 
required  of  an  approaching  traveler. 

[3]  As  to  the  defendant's  negligence,  it  Is 
true  that  no  flagman  need  have  been  station- 
ed at  this  point  Having  voluntarily  placed 
one  there,  the  defendant  could  later  with- 
draw him.  Its  duty  was  done  if  it  gave  rea- 
sonable warning  of  the  passing  of  Its  trains, 
and  often  the  bell  and  whistle  would  as  a 
matter  of  law  be  suflliclent  Not  always, 
however.  Where  the  practice  of,  guarding 
the  crossing  was  not  abandoned,  where  it 
was  neglected  by  him  whose  duty  it  was  to 
warn  travelers,  his  unexplained  failure 
might  be  found  to  be  negligent  towards  those 
who  knew  of  his  habitual  presence  and  had 
become  accustomed  to  his  warnings.  The 
danger  is  obvious.  It  is  like  In  kind  to  that 
cansed  by  raised  and  untended  gates.  To 
some  extent  It  Is  an  assurance  that  the  way 
la  safe.  That  the  railroads  recognize  the 
danger  Is  seen  by  the  familiar  sign  at  coun- 
try crossings  giving  notice  that  the  flagman 
Is  absent  after  6  p.  m. 

The  Judgment  of  the  Appellate  Division 
should  be  reversed,  and  that  of  the  Trial 
Term  alBrmed,  with  costs  to  the  appellant  in 
this   court   and   In   the  Appellate   Division. 

HISCOOK,  0.  J.,  and  OARDOZO,  POUNDv 
and  CRANE,  JJ.,  concur. 

COUSIN  and  CUDDBBACK,  JJ.,  dissent. 

Judgment  reversed,  etc. 


<22<  N.  T.  180) 

COIX.INS  et  al.  t.  KELLT. 

(Court  of  Appeals  of  New  York.    April  8, 
1919.) 

1.  Witnesses  *=»396(1)  —  Bxplakation  of 
Inconsistency. 
In  an  action  by  a  materialman  against  a 
subcontractor,  it  waa  wror,  after  having  ad- 
mitted testimony  on  croBs-ezamfnation  that 
plaintiff  had  commenced  suit  against  the  prin- 
cipal contractor's  surety,  which  had  taken  over 
the  contract,  and  had  presented  a  claim  against 
its  receiver  to  recover  on  the  same  account  aa 


that  sued  on,  thereby  showing  an  inconsistent 
attitude,  and  the  making  of  inconsistent  state- 
ments, to  exclude  on  redirect  examination  evi- 
dence as  to  why  plaintiff  had  instituted  such 
suit  against  the  surety  to  explain  the  contradio- 
tlon. 

2.  CONTBAOTB       «S>329— AOTIORS— Deult     in 

fiTARTiNa  Snrr. 
While  it  is  proper  for  an  attorney  to  com- 
ment on  delay  in  commencing  an  action  as  bear- 
ing on  the  merits  of  plaintiff's  daim,  plaintiff 
in  an  action  against  a  subcontractor  to  recover 
for  materials  furnished  was  not  obliged  to  fur- 
nish direct  evidence  showing  an  excuse  for  &U- 
ure  to  commence  the  action  earlier. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  John  F.  Collins  and  others 
against  George  T.  Kelly.  From  a  Judgment 
of  the  Appellate  Division  (174  App.  Div.  917, 
160  N.  Y.  Snpp.  1126),  unanimously  affirm- 
ing a  Judgment  of  the  Trial  Term  for  de- 
fendant, entered  upon  a  verdict  of  the  Jury, 
plaintlfls  appeal.  Reversed,  and  new  trial 
granted. 

William  A.  Walsh,  of  Yonkers,  for  appel- 
lants. 

Robert  W.  Bernard,  of  New  York  City, 
for  respondent 

HOQAN,  J.  The  Church  Constructlpn 
Company  entered  Into  a  contract  with  the 
United  States  government  for  the  construc- 
tion of  certain  buildings  at  West  Point  N. 
Y.  The  Metropolitan  Surety  Company  was 
surety  on  the  bond  of  the  contractor  and  the 
latter,  having  failed  to  perform  the  con- 
tract, the  surety  company  undertook  to  per- 
form the  same,  and  on  April  18,  1907,  en- 
tered Into  a  contract  with  the  United  States 
government  to  complete  the  contract  be- 
tween the  government  and  the  Church  Con- 
struction Company,  to  commence  work  im- 
mediately, payments  to  be  made  to  the  sure- 
ty oxnpany  in  monthly  Installments  as  the 
wo^k  progressed  to  the  extent  of  90  per 
cent  of  the  value  of  the  material  furnish- 
ed and  work  actually  performed  In  the 
buildings,  the  balance  of  10  per  cent  to 
be  paid  within  10  days  after  flnal  inspec- 
tion and  acceptance  of  the  whole  work.  On 
April  18th  the  surety  company  entered  into 
a  eontract  with  the  defendant  Kelly,  reciting 
its  contract  with  the  government  whereby 
Kelly  undertook  to  furnish  all  materials  and 
labor  necessary  to  complete  the  work  on  or 
before  October  1,  1907,  in  accordance  with 
the  contract  between  the  United  States  gov- 
ernment and  the  surety  company,  the.  sure- 
ty company  to  pay  to  Kelly  as  the  work 
progressed  the  amount  of  the  bills  for  ma- 
terial and  work  as  the  same  shall  become 
due,  and  30  days  after  the  completion  and 
acceptance  of  the  work  by  the  government 
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to  pay  defendant  Kelly  an  additional  Bum 
eqnal  to  10  per  cent  of  the  actual  cost  of 
8Dch  work  and  materials  in  full  for  bis  re- 
muneration for  aU  work,  labor  and  materi- 
als, suitervlslon,  and  otber  services  ren- 
dered. 

PlalntlfTs  alleged  that  in  or  abont  the  lat- 
ter part  of  April,  1907,  they  entered  Into  an 
agreement  with  defendant  Kelly  to  do  the 
plumbing  work,  furnish  the  materials  there- 
for, and  to  receive  for  services  and  materi- 
als 8  per  cent  of  the  value  of  the  same,  Kel- 
ly to  pay  for  the  material  and  labor  as  the 
same  became  due. 

On  or  about  January  30,  1000,  in  an  ac- 
tion brought  In  toialf  of  the  people  of  tbe 
state  of  New  York  against  the  Metropolitan 
Surety  Company,  a  judgment  was  entered 
dissolving  the  surety  company  because  of 
Its  Insolvency  and  appointing  a  permanent 
receiver  of  the  same.  Prior  to  the  dissolu- 
tion of  the  corporation,  and  in  April,  1908, 
as  developed  upon  cross-examination  of  plain- 
tiff Ck)lllns  by  counsel  for  the  defendant, 
plaintiffs  had  commenced  an  action  against 
the  Metropolitan  Surety  Company  to  recov- 
er tbe  amount  of  money  it  sought  to  recov- 
er against  the  defendant  in  this  action  on 
account  of  labor  and  material  furnished  as 
alleged  here  by  plaintiffs  to  Kelly.  The  dis- 
solution of  the  Metropolitan  Surety  Com- 
pany resulted  in  the  abandonment  of  that 
action,  and  subsequently  a  claim  was  pre- 
sented by  plaintiffs  to  the  receiver  of  the 
surety  company  for  tbe  same  claim. 

13te  trial  Justice  charged  the  Jury  that 
the  oitlre  proof  as  adduced  on  the  trial  re- 
quired the  Jury  to  determine  whether  the 
plaintiff  Collins  or  tbe  defendant  Kelly,  who 
denied  liability  to  plaintiffs,  was  to  be  ac- 
credited upon  the  trial,  as  the  entire  issue 
as  presented  had  been  on  the  testimony  of 
the  two  witnesses'  named — that  if  the  jury 
accredited  tbe  testimony  of  plaintiff  Collins, 
it  would  have  the  right  to  render  a  verdict 
In  Ills  favor;  if,  on  the  other  hand,  they 
were  not  satisfied  by  a  fair  preponderance 
at  evidence  that  the  plaintiffs  had  made  out 
a  case  against  the  defendant  Kelly,  then 
their  verdict  must  be  for  tbe  defendant 
Upon  a  former  trial  of  this  action  tbe  Jury 
disagreed.  Upon  tbe  second  trial  tbe  ver- 
dict of  the  Jury  was  in  favor  of  the  defend- 
ant, and  the  Appellate  Division  has  unani- 
mously affirmed  the  Judgment  Our  review 
of  the'  case, is  confined  to  errors  of  law 
raised  by  exceptions. 

[1J  Upon  the  cross-examlnaticm  of  the 
plaintifl  Collins,  counsel  for  the  defendant 
laid  stress  upon  the  fact  that  the  plaintiffs 
had  commenced  an  action  against  the  Metro- 
politan Surety  Company  and  also  had  pre- 
sented a  claim  against  the  receiver  of  the 
surety  company  after  tbe  company  was  plac- 
ed in  liquidation  upon  the  same  account 
pitttntifls  now  sought  to  recover  on  against 
Kelly.     He  cross-examined  plaintiff  as  to 


the  truthfulness  of  certain  statements  In  tbe 
complaint  In  the  action  against  the  surety 
company,  and  likewise  as  to  his  evidence  giv- 
en before  the  referee  on  the  bearing  of  the 
claim  against  the  surety  company.  During 
the  progress  of  such  examination,  the  plain- 
tiff, when  confronted  with  apparent  Incon- 
sistency of  position,  sought  to  make  explana- 
tion thereof,  but  was  not  permitted  to  do  so 
by  counsel,  and  was  confined  strictly  to  an- 
swering specific  questions.  Upon  redirect 
examination,  counsel  for  plaintiffs  under- 
took to  have  Collins  explain  to  tbe  court 
and  Jury  bow  he  came  to  bring  the  action 
against  the  surety  company  in  tbe  first  in- 
stance. He  was  asked  tbe  direct  question, 
objection  was  made  by  counsel  for  defend- 
ant, the  objection  was<  sustained,  and  excep- 
tion taken  to  the  ruling.  Other  questions  of 
a  like  character  were  asked  of  the  witness. 
Objections  made  thereto  were  sustained,  to 
which  rulings  exceptions  were  duly  taken. 

Defendant  was  thereby  permitted  to  prove 
acts  and  statements  made  by  plaintiff  Col- 
lins, and  to  use  tbe  same  as  an  admission 
against  plaintiffs  tending  to  show  an  incon- 
sistent attitude  <»i  their  part,  and  they  were 
denied  an  opportunity  to  explain  the  appar- 
ent contradiction  in  the  acts  and  statements 
of  Collins  in  the  action  and  proceeding 
against  the  surety  company  and  upon  the 
trial  of  this  action.  The  exclusion  of-  the 
evidence  was  error.  Ferris  v.  Sterling,  214 
N.  Y.  249,  108  N.  E.  406,  Ann.  Cas.  lOlOD, 
1161.  Tbe  error  was  also  material.  The 
trial  Justice  in  bis  charge  to  the  Jury  re- 
ferred to  the  evidence  of  Collins  but  not  in 
detail  tn  the  surety  company  case  and  upon 
this  trial,  and  then  stated : 

"There  is  a  rule  of  law,  gentlemen,  that  wit- 
nesses who  willfully  falsely  testify  to  a  certain 
fact  Juries  have  a  right  to  disregard  their  en- 
tire testimony.  But  did  he  do  that?  Why  did 
he  testify  in  the  manner  that  he  did?  That  is 
all  for  you./  There  may  be  a  reason  for  it  But 
you  cannot  make  a  reason  for  him.  That  is  not 
your  province." 

The  trial  Justice,  also,  at  request  of  coun- 
sel for  defendant,  instructed  the  Jury  In  sub- 
stance that,  if  Collins  told  the  truth  when 
he  made  the  Statements  In  his  complaint 
in  the  action  against  Qie  surety  company 
and  in  his  proof  of  daim  and  upon  the 
bearing  thereof,  the  verdict  must  be  for  de- 
fendant Reference  to  the  charge,  to  which 
no  exception  was  taken,  is  made  solely  for 
the  purpose  of  showing  tbe  materiality  of 
the  error  of  the  Justice. 

Counsel  for  defendant  also  asked  the  court 
to  charge  that  there  was  no  evidence,  and 
not  a  word  of  evidence,  in  this  case  as  to 
any  excuse  for  not  bringing  this  lawsuit  un- 
til 1912.    The  court  in  reply  said : 

"There  is  no  direct  evidence  of  it  no,  sir; 
they  may  take  the  drcumstances  of  it,  how- 
ever." 
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Exception  was  duly_  taken  to  the  charge. 

[2]  This  action  was  commenced  within  the 
statutory  period  of  time.  Delay  of  a  party 
In  the  commencement  of  an  action  Is  fre- 
quently a  subject  of  argument  before  a  court 
or  jury  as  a  circumstance  bearing  upon  the 
merits  of  the  plaintiff's  claim,  but  there  Is 
no  rule  of  law  which  imposes  upon  a  plain- 
tiff tn  an  action  like  the  present  one  a  duty 
to  furnish  direct  evidence  showing  an  ex- 
cuse for  failure  to  commence  the  action  at 
an  earlier  day. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

HISCOCK,  O.  J.,  and  CHASE,  OARDOZO, 

POUND,  Mclaughlin,  and  andkews, 

JJ.,  concur. 
Judgment  reversed,  eta 


<226  N.  T.  87) 

OAFFERTX  V.  SOUTHERN  TIER  PUB.  C». 

(Court  of  Appeals  of  New  York.     March  21, 
1919.) 

1.  LiBKL    AND    SLAI7DEB    «=»86(1)— iNNtmNDO 

— Enlabqino  Libgi^ 
An  innuendo  in  a  complaint  for  libel,  based 
on  an  article  charging  plaintiff  with  incompe- 
tency as  a  supervisor  of  music  in  the  public 
schools,  cannot  enlarge  the  sense  of  the  words 
used  by  alleging  that  they  charged  her  with 
incompetency  fia  a  teacher  of  music. 

2.  Libel  and  Slakdeb  €=^86(2,  4)— Innuen- 
do— ^Necessity — Libei.  Feb  Sb. 

When  the  publication  complained  of  is  libel- 
ous per  se,  no  innuendo  is  necessary,  and  if  the 
one  alleged  is  not  supported  by  the  words,  it 
may  be  treated  as  surplusage. 

3.  Libel  and  Slandeb  ^=!»9i(<i)—3vBnnoA- 
HON  —  Truth  —  Incokpetenct  —  "Supeb- 

VIBOB." 

Allegations  in  an  answer  in  an  action  on  a 
complaint  for  libel  that  plaintiff  had  a  vexa- 
tious temper,  ill-treated  teachers  under  her, 
antagonized  the  principal,  and  caused  dissen- 
sions among  the  teachers  showed  the  truth  of  a 
printed  charge  that  plaintiff  was  incompetent 
as  supervisor  of  music,  since  a  "supervisor"  is 
one  having  authority  over  others,  to  superin- 
tend and  direct. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Mrst  and  Second  Series,  Super- 
visor.] 

4.  Libel  and  Slandeb  9=>56(l)-^UBTmaA- 
TiON  —  Truth  —  "Incompetengt"  or 
Teacher. 

A  showing  that  a  teacher  had  a  vexatious 
and  perverse  temper,  illtreated  her  associates, 
and  antagonized  superiors  is  justification  for  a 
printed  statement  that  she  was  incompetent, 
since  incompetency  is  not  limited  to  lack  of 
mental  equipment  and  knowledge  or  ability  to 


teach,  but  means  a  lack  of  fitness  f<w  the  duties 
of  the  ofSce. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Incompe- 
tency.] 

5.  tiiBEL  and  Slander  ^s»19— Construction 
OF  Words. 
Words  in  an  article  alleged  to  be  libelous 
must  be  construed  as  persons  generally  under- 
stand them,  and  according  to  the  ordinary  mean- 
ing. 

Chase  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department 

Action  for  libel  by  Florence  Cafferty 
against  the  Southent  Tier  Publishing  Com- 
pany. Judgment  for  plaintiff  for  $1,800.81 
and  defendant  appeals  directly  to  the  Court 
of  Appeals.    Reversed. 

For  opinions  below,  see  180  App.  DIt.  45, 
167  N.  Y.  Supp.  413 ;  181  App.  Dlv.  913,  167 
N.  Y.  Supp.  1091 ;  186  App.  Dlv.  136,  173  N. 
Y.  Supp.  774. 

Harvey  D.  Hinman,  of  Blnghamton,  for 
appellant. 

T.  B.  Merchant,  of  Blnghamton,  for  re- 
spondent. 

CRANB,  J.  The  complaint  alleges  that 
the  plaintiff  Is  an  educated  and  trained 
teacher  of  music  and  for  upwards  of  13 
years  prior  to  the  6th  day  of  June,  1916, 
had  been  earning  her  livelihood  In  the  pro- 
fession of  teaching  in  the  public  schools  In 
the  city  of  Blnghamton,  and  4%  years  prior 
to  and  Including  1916  was  engaged  as  super- 
visor of  music  in  all  the  15  schools  of  said 
city.  Including  the  high  school. 

On  the  6th  day  of  June,  1916,  the  defend- 
ant published  In  the  Blnghamton  Republic- 
an-Herald, under  the  head  line  "Public 
School  Teachers'  List  Is  ■  Announced"  the 
following  matter  concerning  the  plaintiff: 

"Miss  Florence  Cafferty,  supervisor  of  musics 
charged  with  •  •  •  incompetence  by  Super- 
intendent Kelly  is  another  of  those  not  ap- 
pointed." 

The  Innuendo  pleaded  states  that  this 
charged  the  plaintiff  with  being  "unqualified 
and  unfitted  to  practice  her  said  profession, 
that  she  lacked  the  ability,  special  educa- 
tion, training,  and  equipment  necessary  to 
enable  her  to  perform  the  duties  of  a  teach- 
er with  intelligence  and  efficiency,  that  by 
reason  of  such  lack  of  ability,  special  edu- 
cation, training  and  equipment  as  a  teacher 
of  music,  plaintiff  was  unqualified  and  un- 
fitted to  retain  the  position  as  teacher  in 
the  public  schools  of  Blnghamton,  and  for 
that  reason  was  not  reappointed  to  that  po- 
sition by  the  board  of  education  In  said  city 
at  its  meeting  on  June  5th,  1916." 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Kejr-Nombered  Digests  and  Indexes 


Digitized  by 


Google 


N.Y.) 


OAFFBRTT  ▼.  SOUTHERN  TIBB  PUB.  CO. 


77 


The  defendant,  after  pleading  denials  and 
that  the  article  published  was  privileged  as 
a  fair  account  of  the  public  proceedings  of 
the  board  of  education  of  the  dty  of  Bing- 
hamton,  set  up  a  Justification  in  its  third 
defense  which  reads  as  follows: 

"For  a  third  and  as  a  separate  and  further 
answer  and  defense  said  defendant  alleges  upon 
information  and  belief  that  the  words  set  forth 
in  the  complaint  and  therein  alleged  to  have 
been  published  by  the  defendant  were  and  are 
true;  that  the  plaintiff  Is  a  woman  with  a  vex- 
atious and  perverse  temper,  and  in  her  employ- 
ment as  supervisor  of  music  in  the  schools  of 
the  city  of  Binghamton  spitefully  and  abusively 
illtreated  teachers  who  were  required  to  work 
tinder  her  direction,  as  well  as  other  teachers 
who  were  associated  with  her  in  the  work  of 
teaching  in  the  schools  of  said  city ;  that  in  her 
said  employment  she  willfully  antagonized  the 
principal  of  the  high  school  under  whose  direc- 
tion she  was  required  to  work  while  in  said 
high  school,  and  willfully,  inconvenienced  said 
principal  and  other  teachers  in  said  high  school, 
and  willfully  and  systematically  caused  and  at- 
tempted to  cause  dissensions  among  the  teaching 
force  of  the  schools  of  said  city  of  Binghamton ; 
that  the  plaintiff's  said  acts  tended  to  injure 
the  schools  of  said  city,  and  did  injure  them, 
and  that  by  reason  thereot  as  well  as  by  reason 
of  her  perverse  temperament,  she  was  and  is 
incompetent  to  continue  in  her  said  employment, 
and  because  of  such  incompetence  was  not  re- 
appointed at  the  expiration  of  her  contract  vrith 
the  board  of  education  of  said  city  of  Bingham- 
ton at  the  dose  of  the  school  year  for  1915- 
1916." 

It  has  been  held  thus  far  that  this  de- 
fense Is  not  a  justification,  and  therefore 
Insufficient,  as  the  matter  pleaded  Is  not  as 
hroad  and  extensive  as  the  libel.  King  t. 
Root,  4  Wend.  113,  21  Am.  Dec.  102;  CoUlsv. 
Press  Publtehlng  Co.,  68  A^.  Div.  88,  74 
N.  Y.  Supp.  78;  Saunders  v.  Post  Standard 
Co.,  107  App.  Wv.  84,  94  N.  Y.  Supp.  993. 
It  Is  said  tBat  the  Incompetency  charged  ap- 
plies and  Is  restricted  to  the  plaintiff's  learn- 
ing, knowledge,  and  ability  as  a  teacher  of 
music,  whereas  the  attempted  justification 
only  touches  upon  her  temperamental  dl»- 
-qualificatlons. 

I  We  think  that  the  article  has  been  mis- 
construed and  the  Justification  unduly  lim- 
ited. 

[1]  Miss  Cafferty  was  charged  with  incmn- 
petency  as  supervisor  of  music,  and  not  as 
a  teacher  of  music.  As  these  words  were 
clear  and  unambiguous,  their  meaning  can- 
not be  extended  by  an  Innuendo.  The  of- 
fice of  an  Innuendo  is  to  explain  what  has 
already  been  expressed,  but  not  to  enlarge 
or  change  the  sense  of  the  words  used. 
Bearce  v.  Bass,  88  Me.  521,  34  Aa  411,  51 
Am.  St.  Rep.  446;  Goodrich  v.  Hooper,  97 
Mass.  1,  5,  93  Am.  Etec.  49;  Melschroann  v. 
Bennett,  87  N.  Y.  231;  McDonald  v.  Press 
Publishing  Co.,  174  App.  Dlv.  463,  161  N.  Y. 
Supp.  356. 

[2]  It  Is  weU  setUed  that  when  the  publi- 
cation complained  of  Is  libelous  per  se  no 


Innuendo  Is  necessary,  and,  if  the  Innuendo 
alleged  Is  not  borne  out  by  the  words.  It 
may  be  treated  as  surplusage,  and  a  recov- 
ery had  on  the  words  themselves.  GustIn  v. 
E>venlng  Press,  172  Mich.  311,  316,  137  N. 
W.  674,  Ann.  Cas.  1914D,  95;  Arnold  t.  In- 
gram, 151  Wis.  438,  4Sli,  138  N.  W.  Ill,  Ann. 
Oas.  19140,  976. 

[3]  Construed  by  this  mie  the  complaint 
alleges  that  the  plaintiff  was  charged  with 
incomiietency  as  supervisor  of  music,  and 
that  the  charge  meant  and  was  intended  to 
mean  (a)  that  the  plaintiff  was  unqualified 
and  unfitted  for  supervisor;  (b)  that  she 
lacked  the  ability,  special  education,  °  train- 
ing, and  equipment  necessary  to  enable  hei 
to  perform  the  duties  of  a  supervisor  of  mu- 
sic with  Intelligence  and  ^dency;  (c)  that 
the  plaintiff  was  unfitted  to  retain  the  i>osI- 
tloQ  as  supervisor  of  music  In  the  public 
schoola  of  Binghamton. 

Ttie  attempted  justification  met  these 
diarges  fully  and  completely.  It  stated  five 
things  wherein  the  plaintiff  had  shown  her- 
self to  be  unqualified,  unfitted,  without 
training  and  equipment  to  Intdllgently  and 
efllclently  perform  her  duties  as  supervisor 
of  music  in  the  public  schools. 

These  things  were  (a)  that  she  had  a  Tex- 
atlous  and  perverse  temper;  (b)  that  she 
spitefully  and  abusively  Illtreated  teachers 
who  were  required  to  WMrk  under  her  direc- 
tion ;  vc)  that  sbd  willfully  antagonised  the 
principal  of  the  high  sdtiool  whom  she  was 
to  obey;  (d)  that  she  willfully  Inconveni- 
enced the  prindpal  and  other  teachers;  (e) 
and  systematically  caused  dissensions  among 
the  teadilng  force. 

A  supervisor  is  one  having  authority  over 
others,  and  to  supervise  is  to  superintend 
and  direct.  Incompetence,  as  applicable 
here.  Is  a  general  lack  of  capadty  or  fitness 
for  directing,  controlling,  and  supervising 
the  teaching  of  music.  This  is  an  entirely 
different  matter  from  Incompetence  as  a 
teacher  or  the  lack  of  requisite  knowledge, 
equipment,  and  ability  to  teach.  A  peculiar 
adaptability  is  frequently  necessary  to  make 
one  fitted  for  the  control  and  direction  of 
subordinates,  and  a  person  perfectly  able  to 
do  the  work  himself  may  be  wholly  inca- 
pable of  acting  as  a  superintendent  over 
others.  ESvery  business  And  profession  is 
familiar  with  this  distinction. 

[4]  But  even  if  the  article  means  that  the 
plaintiff  was  Incompetent  to  teach  music  to 
children  In  the  public  schools,  we  would  still 
be  of  the  opinion  that  the  justification  was 
suffldent  A  teacher  who  had  a  vexatious 
and  perverse  temper,  Illtreated  her  associ- 
ates, antagonized  the  rules,  and  willfully  in- 
convenienced superiors  could  hardly  be  fit- 
ted for  her  place.  Education  In  part  at 
least  consists  in  knowing  how  to  behave. 
However  this  may  be,  the  plaintiff  was  a 
supervisor  of  music  and  not  merely  a  teadi- 
er.    So  reads  the  charge. 

If  the  defendant  were  able  to  prove  the 
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statonents  alleged,  the  plaintifl  Certainly 
was  Incompetent  as  a  supervisor  or  director 
of  music,  and  the  published  article  was 
therefore  true. 

[S]  Words  are  to  be  construed  as  persons 
generally  understand  fhem  and  according  to 
their  ordinary  meaning.  Larsen  v.  Brook- 
lyn Dally  Eagle,  165  App.  Dlv.  4,  150  N.  Y. 
Supp.  464;  214  N.  X.  718,  108  N,  B.  1098. 
Incompetence,  therefore,  cannot  be  limited 
merely  to  a  lack  of  mental  equipment  and 
knowledge  of  music  or  ability  to  teach.  It 
must  have  an  association  with  the  work  and 
posltl<m  which  the  plalntlfT  was  flUiag — a 
lack  of  fitness  for  the  duties  of  the  oflSce. 
NehrUng  v.  State,  112  Wis.  637,  647,  88  N. 
W.  610;  People  ex  rel.  Hannan  T.  Board  of 
Health,  City  wf  Troy,  153  N.  Y.  613,  620,  47 
N.  B.  785.  Teachers  and  principals  in  our 
public  schools  and  professors  in  our  colleges 
require  something  more  than  learning  to 
make  them  efficient.  Character,  manners, 
and  self-control  are  a  part  of  the  qualifica- 
tions which  fit  one  to  be  a  guide  to  the 
young  to  whom  exan^le  is  as  potent  as  pre- 
cept. 

The  libel  law  is  not  a  system  of  technical- 
ities, but  reasonable  regulaticms  whereby  the 
public  may  be  furnished  news  and  informa- 
tion, but  not  false  stories  about  any  one. 
When  the  truth  is  so  near  to  the  facts  as 
published  that  fine  and  shaded  distinctions 
must  be  drawn  and  words  pressed  out  of 
their  ordinary  usage  to  sustain  a  diarge  of 
libel,  no  legal  harm  has  been  done.  Com- 
petency, therefore,  as  applicable  to  the 
plaintiff's  position  would  be  accepted  by  the 
ordinary  person  as  a  synonym  for  fitness 
and  ability  to  do  the  work  required  in  the 
public  schools  as  a  supervisor  of  music,  and 
would  not  be  understood  or  taken  to  refer 
to  the  plaintUPs  learning  or  culture  as  a  mu- 
sician. True,  some  might  take  her  disdiarge 
to  mean  all  this,  but  the  law  cannot  take 
words  from  their  setting  and  association; 
rather  it  must  receive  them  for  what  they 
fairly  and  reasonably  state. 

Whoever  may  read  this  opinion,  of  course, 
must  understand  that  we  are  dealing  solely 
virlth  a  question  of  Iflw  and  the  sufficiency 
of  the  words  which  the  parties  have  put  on 
paper  to  make  out  a  defense  if  proved.  The 
statements  must  hot  be  accepted  as  any  in- 
timation of  the  facts,  for  we  are  dealing 
solely  with  a  question  of  pleading. 

The  interlocutory  Judgment  sustaining  the 
demurrer  should  be  reversed,  and  the  de- 
murrer overruled. 

The  Judgment)  aroealed  from  should  be 
reversed,  with  costs. 

HISCOCK,  O.  J.,  and  OOLLIN,  C5UDDE- 
BACK,  and  HOGAN,  JJ.,  concur.  CHASE 
and  Mclaughlin,  JJ.,  dissent. 

Judgment  reversed,  etc. 


(as  M.  T.  101> 
GEORGE  COLON  &  CO.  v.  SMITH  et  al. 

.(Court  of  Appeals  of  New  York.     March  21, 
1919.) 

Appeal  arp  Bbbob  ^=»1094(2)— Tbial  «==» 
384— Tkial  by  CouBTi— Nonsuit— Evidence. 
An  order  dismissing,  without  the  findings  of 
fact  required  by  Code  Civ.  Proc.  {  1022,  a  com- 
plaint to  foreclose  a  mechanic's  Uen  because 
there  was  no  evidence  of  performance  of  work 
within  90  days  before  the  fiUng  of  the  Uen,  aa 
required  by  Lien  Law,  {  10,  was  a  mere  non- 
suit, not  a  decision  on  the  merits,  and  must  be, 
reversed  where  there  was  some  evidence  for 
plaintiff  on  that  issue,  though  the  evidence  was 
not  undisputed,  and  the  order  liad  been  affirmed 
by  the  Appellate  Division. 

Appeal  from  Supreme  Court,  Appellate 
Division,   First   Department 

Action  by  George  Colon  ft  Co.  against 
Sarah  B.  Smith  and  another.  Judgment  of 
the  Special  Term,  dismissing  the  complaint, 
was  affirmed  by  the  Appellate  Division  (178 
App.  Dlv.  100,  165  N.  Y.  Supp.  165)  and  plain- 
tiff appeaK     Reversed. 

Mortimer  M.  Menken,  of  New  York  City, 
for  appellant. 

Lilian  Herbert  Andrews,  of  New  York  City, 
for  respondents. 

POUND,  3.  This  is  an  action  to  foreclose 
a  mechanic's  lien.  The  Lien '  Law  (Consol. 
Laws,  c.  33),  S  10,  provided  that: 

"The  notice  of  lien  may  be  filed  •  •  • 
within  ninety  days  after  the  completion  of  the 
contract,  •  •  •  ddting  from  the  last  iten* 
of  work  performed  or  materials  furnished." 

The  only  question  here  presented  is  wheth- 
er plaintiff  performed  any  services  under 
a  contract  for  excavation  preliminary  to  the 
erection  of  a  building  made  between  the  de- 
fendants Smith  as  ovraer  and  Fitzgerald  a» 
contractor  within  90  days  prior  to  filing  it» 
notice  of  lien  therefor.  The  contract  with 
Fitzgerald  was  an  oral  contract  which  wa& 
sublet  to  plaintiff  and  substantially  complet- 
ed by  it  many  more  than  90  days  prior  to- 
suCh  filing.  The  plaintiff  contends  that  the 
contract  required  it  to  put  the  sidewalk  ad- 
joining the  premises  in  as  good  condition  as 
the  contractor  found  it,  and  that  the  last 
item  of  work  performed  consisted  In  remedy- 
ing, at  the  request  of  the  owner,  defects  In 
the  work  which  it  agreed  to  do  on  the  side- 
walk. If  this  was  work  done  In  good  faith 
under  the  contract.  Its  notice  was  timely 
filed.  Kenney  v.  Apgar,  93  N.  Y.  539;  Mllll- 
ken  Bros.,  Incorporated,  v.  City  of  New  York,. 
201.  N.  Y.  65,  94  N.  B.  196,  Ann.  Cas.  1912A, 
905.  The  time  of  the  completion  of  the  con- 
tract was  a.  question  of  fact  The  learn- 
ed trial  Justice,  after  hearing  all  the  evi- 
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denee,  said  in  hia  opinion  that  he  found 
no  evidence  of  any  work  performed  on 
the  sidewalk  within  the  period  of  90  days 
before  the  Utsa  was  filed,  and  made  a  decision 
dismissing  the  complaint.  No  findings  of  fact 
were  made,  and  the  judgment  herein  is  a 
mere  nonsnlt  both  in  form  and  intention. 
Code  Civ.  Pro.  |  1022;  Deeley  v.  HelnU,  168 
N.  Y.  129,  135,  62  N.  HI  168;  Llndenthal  t. 
Oermanla  liif  e  Ins.  Co.,  174  N.  T.  76,  81,  66  N. 
B.  629.  The  Appellate  Division  affirmed 
by  a  divided  court  but  made  no  findings. 
The  plaintiff  unquestionably  produced.  If 
not  undisputed  evidence,  at  least  evidence 
np(m  which  the  facts  may  be  found  In  Its 
favor.  Indeed,  the  respondents  make  no 
stronger  point  in  their  brief  than  that — 

'The  question  of  the  completion  of  this  work 
nnder  the  excavation  contract  is  a  disputed  ques- 
tion of  fact  which,  having  been  determined  by 
tb«  court  below  adversely  to  the  plaintiff,  is 
not  reviewable  in  the  Court  of  Appeals." 

'  There  has  been  no  determination  of  the 
diq[>nted  question  of  fact  The  dismissal 
«f  the  complaint  was  not  on  the  merits,  and 
was  improper. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
^vent, 

HISCOCK,  a  J.,  and  CHASE,  HOGAN, 
CABDOZO,  MdLAUGHLIN,  and  ANDRBWS, 
JJ.,  concur. 

Judgment  reversed,  etc. 


<a«  N.  T.  108) 

PEOPLE  ez  teL  OOTTE  v.  GILBERT,  Town 

Clerk. 

<Conrt  of  Appeals  of  New  Tork.     March  21, 
1919.) 

1.  STATtrns  «s»101(l)— Ijooai,  Laws— "Euco- 
TioN  or  BoABD  or  Sdfebvisobs." 

Laws  1917,  c.  126,  amending  Town  Law,  f 
40,  aa  to  time  ot  town  meetings  in  Nassau  coun- 
ty, the  terms  of  office,  and  filling  of  vacancies, 
though  a  local  law,  does  not  provide  for  election 
«f  members  of  board  of  supervisors  within  Const, 
art.  3,  f  IS,  prohibiting  Legislature  from  pass- 
ing any  local  bill '  as  to  election  of  board  of 
supervisors,  in  view  of  section  26,  as  to  t>oard 
of  supervisors  being  elected  in  such  manner  and 
for  such  period  as  is  or  may  be  provided  by  law. 

2.  CONSTTTUTIONAI.     IiAW     €=>48  —  FaVOBINO 

CoNSTtruTioNALrrT  or  Act. 
When  tbe  constitutionality  of  an  act  of  the 
Legislature  is  questioned,  every  reasonable  doubt 
must  be  resolved  in  favor  of  its  validity. 

3.  Statutes  €=>220— Lkqisiativk  and  Pbao- 
noal  constbuciion— disbboabdino. 

The  legislative  interpretation  given  Const. 
art.  3,  i  18,  together  with  the  practical  con- 


struction given  it,  and  acted  upon  without  qoes- 
tion  or  complaint  by  any  one,  should  not  l>e 
lightly  disregarded. 

Appeal  from  Supreme  Court,  Appellate  £>!• 
vlsioui  Second  Department. 

Mandamus  by  the  People  on  the  relation 
of  EYank  B.  Cotte,  against  Franklin  O.  Gil- 
bert, Clerk  of  the  Town  of  Hemstead,  Coun- 
ty of  Nassau.  From  an  order  of  tbe  Appel- 
late Division  (175  N.  X.  Sapp.  106),  directing 
the  issuance  of  a  peremptory  writ,  defend' 
ant  appeals.    Reversed. 

M.  Unn  Brace^  of  New  Tork  City,  for  ap- 
pellant 

Alfred  A.  Gardner,  of  New  York  City,  for 
respondent 

McLaughlin,  jr.  in  1899  the  board  of 
supervisors  of  the  county  of  Nassau,  by  res- 
olution, duly  passed,  pursuant  to  the  provi- 
sions of  the  Town  Law  (Laws  1898,  c  363) 
and  section  40  (Consolidated  Laws,  c.  62) 
fixed  the  first  Tuesday  of  April  In  odd-num- 
bered years  as  the  time  for  holding  biennial 
town  meetings  in  such  county,  and  town  meet- 
ings were  accordingly  held  up  to  and  indud- 
ing  April  3,  1917. 

In  1917  the  Legislature  passed  chapter  126 
(now  section  688  of  the  Town  Law)  and  it 
became  a  law  on  the  2d  of  April  of  that 
year.  This  act  provided  that  after  the  3d 
day  of  AprQ,  1917,  tbe  next  biennial  town 
meeting  and  electlmi  of  town  <^cers  in  the 
towns  of  the  county  of  Nassau  should  be  held 
on  the  first  Tuesday  after  the  first  Monday 
in  November  in  the  year  1919,  and  thereafter 
such  town  meetings  and  elections  should  be 
held  on  that  day  in  every  odd-numbered  year. 
The  section  further  provided  that  the  town 
officers  to  be  elected  at  that  town  meeting 
should  bold  office  until  and  including  Decem- 
ber 31, 1919,  excepting  certain  ones,  and  their 
successors  should  be  elected  at  the  regular 
biennial  meetings  which  it  provided  should  be 
held  on  the  general  election  day  In  November 
In  1919. 

Certificates  of  nomination  for  town  officers 
in  the  town  of  Hempstead  In  the  county  of 
Nassau  to  be  voted  for  on  the  first  Tuesday 
of  April,  1919,  were  presented  to  the  town 
clerk  of  that  town,  who  declined  to  receive 
or  file  the  same,  on  the  ground  that  the  time 
for  holding  the  election  for  town  officers 
had,  by  the  act  of  1917,  been  changed  from 
the  first  Tuesday  In  April  to  tbe  first  Tues- 
day after  the  first  Monday  In  November. 
Application  was  thereupon  made  to  the  Spe- 
cial Term  of  the  Supreme  Court  for  a  per- 
emptory writ  of  mandamus  to  compel  him  to 
recrfve  and  file  such  certificates.  The  appli- 
cation was  granted,  the  Special  Term  hold- 
ing that  the  act  of  1917  was  unconstitutional. 
An  appeal  was  taken  to  the  App^ate  Divl- 
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slon,  where  ttte  ordrar  of  the  Spedal  Term 
was,  for  a  similar  reason,  affirmed  by  a 
divided  court  From  this  order  the  present 
appeal  is  taken. 

[1]  The  act  of  1017  has  been  pronounced 
Invalid.  It  Is  claimed  It  violates  article  3, 
i  18,  of  the  Constitution  of  the  state.  This 
section  provides,  among  other  things,  that — 

"The  Le^slature  shall  not  pass  a  private  or 
local  bill  in  any  of  the  following  cases:  •  •  • 
Providing  for  election  of  members  of  boards  of 
Baperrisois." 

The  questions  presented,  therefore,  are  (1) 
.  whether  the  act  is  a  local  one ;  and  (2) 
whether  It  provides  for  the  election  of  mem- 
bers of  the  board  of  sui)ervlsors  within  the 
constitutional  provision.  That  it  is  a  local 
act  cannot  well  be  questioned.  The  answer 
to  the  remaining  question  necessarily  turns 
upon  the  construction  to  be  put  upon  sec- 
tion 18.  In  omstruing  this  provision  of  the 
Oonstitutlon,  It  must  be  read  in  connection 
with  section  26  of  the  same  article,  which 
provides  there  shall  be  in  each  county,  ex- 
cept in  a  county  wholly  Included  in  a  city, 
a  board  of  8Ui)ervisorB  to  be  composed  of 
such  members  and  elected  in  sudi  manner 
and  for  such  period  as  is  or  may  be  provided 
by  law.  When  thus  read,  I  am  of  the  opinion 
that  the  act  of  1917  is  a  valid  legislative 
enactment. 

[2]  When  an  act  of  the  Legislature  Is  ques- 
tioned as  to  its  constitutionality,  every  rea- 
sonable doubt  must  be  resolved  in  favor  of 
Its  validity.  Matter  of  Seeley  v.  Stevens,  190 
N.  Y.  158,  82  N.  B.  1095 ;  Afatter  of  Sugden 
v.  Partridge,  174  N.  X.  87,  66  N.  B.  666 ;  Peo- 
ple V.  Petrea,  92  N.  X.  128.  Section  18  ap- 
peared first  in  the  Ck>nstitution  of  1874,  and 
was  continued,  in  the  Constitution  which 
took  effect  on  the  1st  of  January,  1895.  Since 
then  numerous  counties  have  been  exempted 
by  the  Legislature  from  the  provisions  of 
section  40  of  the  Town  Law  In  precisely  the 
same  manner  as  have  the  towns  In  the  county 
of  Nassau.  Upwards  of  20  years  ago  an  act 
was  passed,  which  was  applicable  only  to  the 
counties  of  Orange,  Rockland,  and  Sullivan, 
changing  the  time  of  holding  town  elections  in 
towns  In  those  counties  to  the  time  of  holding 
the  general  election  in  November.  Laws  1897, 
c.  439.  like  laws  have  since  been  passed,  ap- 
plicable to  other  counties — Suffolk  (Laws 
1918,  c.  S19),  Chenango  (Laws  1919,  c.  3), 
Brie  (Laws  1902,  c.  10),  Onondaga  (Laws 
1898,  e.  694),  Oneida  (Laws  1901,  c.  34),  Rens- 
selaer (Laws  1901,  c.  174),  Niagara  (Laws 
1902,  c.  239),  and  Herkimer  (Laws  1903,  c. 
266).  Orange,  Rockland,  Sullivan,  Suffolk, 
and  Chenango  counties  were  mentioned  by 
name.  It  Is  possible  that  the  act  relating  to 
Brie  might  be  considered  a  general  law; 
but  the  laws  applying  to  Onondaga,  Oneida, 
Rensselaer,  Niagara,  and  Herkimer,  while 
not  mentioning  them  by  name,  identify  them 


by  the  preceding  state  or  federal  enumera- 
tion In  such  a  way  that  It  Is  Claimed  they 
are  as  clearly  Identified  as  If  their  names 
were  used. 

[3]  It  therefore  appears  that  for  many 
years  there  has  been  a  legislative  interpreta- 
tlon  of  this  section  of  the  Constitution,  to- 
gether with  a  practical  construction  given 
it  and  acted  upon  without  question  or  com- 
plaint by  any  one,  which  ought  to  be  consid- 
ered, certainly  not  lightly  disregarded. 
Rathbone  v.  Wirth,  150  N.  X.  459,  514,  45  N. 
E.  15.  34  L.  R.  A.  408. 

Section  40  of  the  Town  I«w  fixed  the  time 
when  town  meetings  shall  be  held  throughout 
the  state,  viz.  biennially  on  the  second  Tues- 
day of  February.  The  section  further  pro- 
vides that  the  board  of  supervisors  of  any 
county  may  fix  a  different  time  between  the 
1st  day  of  February  and  the  1st  day  of  May, 
or  the  general  election  day  in  November,  and 
section  41  confers  upon  any  town  the  power 
to  change  any  day  so  fixed  to  the  general 
election  day  in  November. 

It  thus  appears  it  was  not  the  legislative 
Intent  that  town  meetings  In  all  the  towns 
throughout  the  state  should  be  held  on  the 
same  day.  But  it  is  urged  that,  while  the 
Legislature,  imder  the  Constitution,  may 
delegate  to  the  Ixiard  of  supervisors  in  any 
county  power  to  change  the  date.  It  cannot 
itself  make  an  exception  to  the  time  so  fixed 
by  section  40,  accept  by  a  general  act. 

But  when  section  18  Is  read  in  connection 
with  section  26,  as  already  suggested,  I  do 
not  think  there  Is  any  limitation  upon  the 
power  of  the  Legislature  to  fix  the  time  of 
holding  an  election  for  town  officers  In  any 
county  of  the  state.  Indeed,  under  the  pres- 
ent law,  .uniformity  Is  not  required.  One 
county  may  have  one  time  and  an  adjoining 
county  another.  The  limitation  upon  such 
power  in  the  section  is  as  to  the  manner  and 
method  of  election  and  the  composition  of  the 
board.  This  limitation  is  to  prevent  one 
town  having  a  larger  representation  upon 
the  board  than  another  town,  or  to  prevent 
one  county,  selecting  its  board  of  supervisors 
in  one  way  and  another  county  In  another. 
The  uniformity  now  existing  In  this  respect 
is  in  no  way  Interfered  with  by  the  act  in 
question.  The  composition  of  the  board, 
representation  thereon,  thp  terms  of  office  of 
its  members,  except  only  In  so  far  as  is 
necessary  to  prevent  a  vacancy,  remain  the 
same. 

Attention  is  called  by  the  respondent  to 
People  ex  rel.  Clancy  t.  Board  of  Supervi- 
sors, Westchester  Co.,  139  N.  X.  524,  34  N. 
£.  1106.  The  decision  in  that  case  is  not 
in  conflict  with  the  view  here  expressed. 
All  that  case  determined  was  the  validity 
of  certain  provisions  of  the  charter  of  the 
dty  of  Xonkers  as  amended  in  1892  (Laws 
1892,  a  54,  S  4),  allowing  a  supervisor  of 
each  ward  to  be  dected  by  the  electors  of 
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the  ward  and  the  court  held  that  the  act 
was  not  In  conflict  with  section  18  of  article 
3  of  the  Ck)n8titution. 

If  the  foregoing  views  be  correct,  then  it 
follows  that  the  orders  of  the  Appellate  Dl- 
Tision  and  the  Special  Term  shovdd  be  re- 
versed, and  the  application  for  mandamus 
denied,   without  costs. 

HISCOGK,  a  3^  and  CHASE,  CO^LLIN, 
CUDDEBACK,  HOOAN,  and  OBANB,  JJ.. 
ooncnr. 

Orders  reversed,  etc. 


(2M  K.  T.  tl) 

MELCHER  V.  OCEAN  AOCmENT  &  GUAB- 
ANTBTE    CORPORATION,    Limited. 

(Court  of  Appeals  of  New  York.    March  18, 
.•  1910.) 

1.  Appeal  aitd  ESbbob    «=>1091(4)— Inikbub- 

DIATB     COUBT— DlBMISSAL     OF    COKFIiAinT— 
FBSSTJHPTION  as  TO  EVIDENOI. 

Where  Appellate  Division  not  only  reversed 
judgment  for  plaintiff,  but  also  dismissed  his 
complaint,  the  dismissal  of  the  complaint  re- 
quired the  Court  of  Appeals  to  take  the  view  of 
the  evidence  most  favorable  to  plalntifC. 

2.  Irsurancx   «=>535— Accident  Inbubanox 
—INJUBT— Notice  to  Inspbeb. 

Where  an  apparently  trivial  mishap  occur- 
red, the  assured  under  an  accident  liability  poli- 
cy was  not  required  to  regard  it  as  an  accident 
of  which  notice  should  be  given  immediately  to 
the  insurer,  although  it  afterwards  resulted  in 
serious  injury. 

Collin,  Hogan,  and  Andrews,  JJ.,  dissenting. 

Appeal  from  Suprone  Court,  Appellate  Di- 
vision,  Flrat  Department. 

Action  by  John  S.  Melcber  against  the 
Ocean  Accident  &  Guarantee  Corporation, 
Limited.  From  a  Judgment  of  the  Appellate 
Division  (175  App.  Div.  77,  161  N.  Y.  Supp. 
686),  reversing  a  Judgment  of  the  Trial  Term 
entered  on  the  verdict  of  a  Jury,  and  dis- 
missing the  complaint,  the  plaintiff  appeals. 
Judgment  of  the  Appellate  Division  reve;-sed, 
and  Judgment  of  the  Trial  Term  affirmed. 

Frederick  B.  CampbeU,  of  New  York  City, 
for  appellant. 

Frederick' W.  Oatlin,  of  New  York  City, 
for  respondent. 

CTJDDEBACK,  J.  The  defendant  issued  to 
the  plaintiff  a  policy  of  insurance,  whereby 
the  defendant  promised  and  agreed  to  In- 
demnify the  plaintiff  against  loss  on  account 
of  bodily  Injuries  received  by  any  person 
while  within  the  Chatsworth  Apartments, 
which  is  owned  by  the  plaintiff. 

During  the  life  of  the  policy,  and  cm  or 


about  November  3,  1913,  one  Henry  Dldlcr 
was  injured  under  circumstances  which  cre- 
ated a  liability  on  the  part  of  the  defendant 
under  its  policy.  Subsequently  the  plaintiff 
made  claim  against  the  defendant,  Imt  the. 
defendant  refused  to  admit  Its  liabUliy,  on 
the  ground  that  the  assured  had  failed  to 
give  Immediate  notice  of  the  accident  as  re- 
quired by  the  policy.  The  plaintiff  did  not 
give  the  defendant  notice  until  on  or  about 
February  17,  1914,  some  three  months  after 
the  accident  occurred.  The  plaintiff  was  sub- 
sequently compelled  to  pay  $4,000  on  account 
of  Didier's  Injuries,  and  brings  this  suit  on 
the  policy. 

The  Jury  rendered  a  verdict  for  the  plain- 
tiff. The  Appellate  Division  reversed  the 
Judgment,  and  also  dismissed  the  plaintitTs 
complaint  The  dismissal  of  the  complaint 
requires  this  court,  in  the  consideration  of 
the  case,  to  take  the  view  of  the  evidence 
most  favorable  to  the  plaintiff.  Faber  v. 
aty  of  New  York,  213  N.  Y.  411,  107  N.  E. 
756. 

The  evidence  shows  that  there  were  two 
elevators  in  the  plaintiff's  apartment  house, 
a  passenger  elevator  and  a  freight  elevator, 
situated  side  by  side.  Didler  was  engaged 
in  making  some  alterations  in  the  passenger 
elevator.  The  plaintiff  had  employed  a  firm 
of  sheet  iron  workers  to  make  the  alterations 
in  the  elevator,  and  the  firm  sent  Didler  to 
do  the  work.  To  carry  out  his  task,  Didler 
went  to  the  thirteenth  floor  of  the  building 
and  took  his  station  on  an  I-beam  between 
the  two  elevator  shafts.  The  superintendent 
of  the  building,  one  Moore,  instructed  the  el- 
evator operator  on  the  freight  car  not  to  run 
higher  than  the  twelfth  floor. 

For  some  reason,  the  freight  elevator  was 
run  above  the  twelfth  floor,  and  it  struck 
Didler  in  the  posterior,  raising  him  up  about 
a  foot.  Didlef  sent  word  to  the  superlntend- 
&at  of  the  building,  who  went  up  to  the  thir- 
teenth floor.  '  He  asked  Dldier  if  he  had  been 
hurt,  to  which  Didler  replied  no,  but  that  he 
was  badly  scared,  and  he  asked  the  superin- 
tendent to  instruct  bis  men  to  be  more  care- 
ful in  the  future,  which  the  superintendent 
promised  to  do.  Didler  continued  to  work 
during  the  afternoon  and  apparently  finished 
the  alterations. 

Moore,  the  superintendent  of  the  building^ 
testified  that  he  did  not  report  the  accident, 
or,  as  he  says,  give  it  any  further  thought 
But  on  February  14,  1914,  the  plaintiff  re- 
c^ved  a  letter  from  a  lawyer,  saying  that 
Didier's  spine  had  been  seriously  injured 
when  the  freight  elevator  struck  him.  This 
letter  was  delivered  to  the  defendant  on  Feb- 
ruary 17th,  and  constituted  the  notice  to  the 
defendant  of  the  accident  As  has  been  said, 
the  defendant  denied  liability  because  the 
notice  was  too  late. 

It  ai^teared  that  some  six  weeks  prior  to 
the  plaintiff's  receipt  of  this  letter,  a  young 
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man  who  said  he  was  a  law  student  Inquir- 
ing as  to  an  accident  to  a  man  named  I^ldl- 
er,  which  happened  on  the  tenth  floor  of  some 
apartment  in  Riverside  Drive,  called  upon 
superintendent  Moore.  The  superintendent 
did  not  know  Didler  by  that  name  and  did 
not  associate  the  statement  of  the  law  stu- 
dent with  the  occurrence  of  November  3d, 
and  on  Inquiry  made  of  the  elevator  men 
and  others  employed  In  the  apartment  house 
learned  nothing  to  refresh  his  recollection. 
He  could  therefore  give  no  Information  to  the 
law  student. 

There  was,  of  course,  other  evidence  in  the 
case  not  In  harmony  with  this  statement; 
but  the  Jury  might  have  taken  the  view 
which  I  have  set  forth. 

The  court  submitted  to  the  Jury  the  ques- 
tion whether  the  plalntUC  had  compiled  with 
the  provisions  of  the  policy  as  to  giving  im- 
mediate written  notice  of  the  accident  to  the 
defendant,  with  the  following  charge: 

"I  am  going  to  leave  that  to  you.  And  then, 
if  you  find  from  all  the  evidence  that  the  fact 
is  that  Mr.  Moore  (the  superintendent)  had  no 
reason  to  believe  there  was  any  injury  there 
of  any  kind  and  had,  no  reason  to  believe  that 
the  thing  that  happened  there  would  tend  to- 
ward any  bodily  injury  on  the  part  of  this  man, 
then  I  would  tell  you  you  have  the  right  to  con- 
sider that,  because  then  he  would  be  justified 
in  not  sending  notice  to  the  company  because 
there  was  neither  a  claim  of  injury  made  nor 
any  such  condition  existing  which  would  wat^ 
lant  a  reasonable  man  in  believing  that  there 
was  any  injury." 

Acting  under  these  instructions,  the  jury 
rendered  the  verdict  in  favor  of  the  plain- 
tlft.  I  am  of  the  opinion  that  the  instruc- 
tions given  by  the  court  were  as  favorable 
to  the  defendant  as  the  defendant  could  ask, 
and  that  the  verdict  should  not  have  been 
Interfered  with. 

It  Is  not  every  trivial  mishap  or  occurrence 
that  the  assureid  under  such  a  policy  of  lia- 
bility Insurance  must  regard  as  an  accident 
of  which  notice  should  be  given  immediately 
to  the  insurance  company,  even  though  it 
may  prove  afterwards  to  result  in  sericfbs 
Injury.  The  Supreme  Court  of  Nebraska  has 
had  occasion  to  consider  the  Insurance  com- 
pany's liability  under  similar  circumstances, 
and  has  said: 

"The  word  'accident*  Is  susceptible  of  and  has 
received  many  definitions,  varying  with  the  con- 
nection in  which  it  Is  used.  *  *  *  As  used 
in  an  indemnity  policy  such  as  this,  we  are  of 
the  opinion  that  the  word  'accident'  means  an 
undesigned  and  unforeseen  occurrence  of  an  af- 
flictive or  unfortunate  character  resulting  in 
bodily  injury  to  a  person  other  than  the  insured. 
It  is  evident  that  it  cannot  have  been  the  in- 
tention of  the  parties  that  euch  an  accident  as 
a  mishap,  casualty  or  misadventure  occurring 
without  bodily  injury  to  anyone  should  be  re- 
ported, since,  with  such  an  occurrence,  the  de- 
fendant has  no  concern.    •    •    •    If  no  appar- 


ent injury  occurred  from  the  mishap,  and  there 
was  no  reasonable  ground  for  believing  at  the 
time  that  bodily  injury  would  result  from  the 
accident,  there  was  no  duty  upon  the  assurod  to 
notify  the  insurer."  Chapin  v.  Ocean  Accident 
&  Guarantee  Corp.,  98  Neb.  213, 147  N.  W.  465, 
52  li.  R.  A.  (N.  S.)  227. 

The  conclusion  is  that  the  reversal  by  the 
Appellate  Division  was  error. 

I  therefore  recommend  that  the  Judgment 
of  the  Appellate  Division  be  reversed,  and 
the  judgment  of  the  Trial  Term  be  affirmed, 
with  costs  to  the  appellant  in  this  court  and 
In  the  Appellate  Division. 

HISCOCE,  0.  J.,  and  CHASE  and  ORANB, 
JJ.,  concur. 

COLLIN,  HOGAN,  and  ANDREWS,  JJ, 
dissent 

Judgment  reversed,  eta 


(Ut  K.  T.  199) 
SWEETING  V.  AMERICAN  KNIFE 
CO.  et  al. 

(Court  of  Appeals  of  New  Tork.   April  8, 1919.) 

Masteb  and  Skbvant  4=>S47  — Workmen's 
Compensation   Act  — Awabd  fob  Disrto- 

U^EMXNT. 

Workmen's  Compensation  Law,  i  15,  subd, 
8,  as  amended  by  Lews  1916,  c.  622,  i  S,  pro- 
viding that  in  case  of  an  injury  resulting  in 
serious  facial  or  head  disfigurement,  the  com- 
mission may  make  an  award  not  to  exceed  $3,- 
600,  is  constitutional,  at  least  in  so  far  as  facial 
disfigurement  is  related  to  loss  of  earnings. 

Appeal  from  Supreme  Court,  Appellate 
Dlvl^on,  Third  Departmoit. 

In  the  matter  of  the  claim  of  George  Sweet- 
ing, onploy^,  for  compensation  under  Work- 
men's Compensation  Law,  against  the  Ameri- 
can Knife  Company,  the  employer,  and  Insut^ 
ance  carrier.  From  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  for  the 
Third  Department  (172  N.  Y.  Supp.  921),  af- 
firming an  award  of  the  state  Industrial  Com- 
mission, the  employer  and  insurance  carrier 
appeal.    Order  affirmed. 

Wm.  H.  Foster,  of  Syracuse,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  a  Aiken, 
of  Albany,  of  counsel),  for  respondent 

r 

CARDOZO,  3.  The  dalmant  was  employed 
in  the  grinding  department  of  the  American 
BCnlfe  Company.  The  explosion  of  an  emery 
wheel  destroyed  the  bridge  of  his  nose,  giving 
him  what  is  commonly  called  a  flat  nose, 
with  deep  scars  upon  his  face.  The  state 
Industrial  Commission  made  an  award  of 
$2,500  for  serious,  facial  disfigurement .  Sub- 
division 3  of  section  15  of  the  Workmen's 
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Gompensatlon  Law  (Oonsol.  Iaws,  &  97  [as 
amended  in  1916])  provides  that — 

"In  case  of  an  injury  resulting  in  serioas 
facial  or  head  disfigurement  the  commission  may 
in  its  discretion,  maJie  such  award  or  compensa- 
tion as  it  may  deem  proper  and  equitable,  in 
view  of  the  qature  of  Uie  disfigurement,  but  not 
>to  exceed  18,600." 

The  employer  and  the  insoranoe  carrier  in- 
tiat  that  this  provision  of  the  statute  is  nn- 
ccwstitutional  and  void. 

I  The  argument  Is  that  the  purpose  of  the 
amendment  Is  to  comp^isate  the  workman  for 
injuries  that  have  no  relation  to  his  earning 
power.  If  that  were  in  truth  the  purpose, 
the  statute  would  still  be  valid.  Matter  of 
Brl<&80n  y.  Preuss,  223  N.  Y.  865,  110  N.  E. 
866.  The  Constitution  (article  1,'  I  19)  au- 
thorizes the  adoption  of  a  system  of  insurance 
to  compensate  employes  for  injuries  without 
regard  to  fault  Insurance  against  pain  of 
mind  and  body  is  as  legitimate,  if  the  amount 
is  kept  within  the  bounds  of  moderation,  as 
insurance  against  loss  of  earnings.  It  is  of  no 
moment  that  some  other  measure  of  compen- 
sation may  have  prevailed  in  the  past  The 
Oonstltntion  does  not  stereotype  the  forms 
of  legislation.  Ttie  common  law  gave  the 
workman  compensation  for  pain  and  suffer- 
ing, as  well  as  for  loss  of  earnings,  when  the 
employer  was  at  fault  The  statute  takes 
that  remedy  away,  and  substitutes  Insurance 
within  prescribed  limits,  irrespective  of 
fault  Pain  and  sufTerlng  are  part  of  the 
risks  of  the  employment  The  Leglslatare 
may  make  them  part  of  the  risks  of  the  in- 
surance. The  one  restriction  on  its  power  Is 
that  the  burden  mnst  be  reasonable.  Moun- 
tain Timber  Co.  v.  Washington,  243  tJ.  S.  219, 
240,  241,  37  Sup.  Ot  260,  61  L.  Ed.  685,  Ann. 
Oas.  1917D,  642;  N.  T.  Central  R.  E.  Co.  v. 
White,  243  U.  S.  188,  207,  87  Sup.  Ot  247,  61 
U  Ed.  667,  L.  E.  A-  1917D,  1  Ann.  Ca&  1917D, 
629. 

The  statute  would  stand,  therefore,  though 
facial  disfigurement  were  unrelated  to  loss 
of  earnings.  But  in  truth  it  it  related,  and  so 
the  Legislature  must  have  found.  One  can- 
not defeat  a  statute  by  a  presumption  tliat  In 
its  enactment  the  truths  of  life  have  been 
ignored.  The  presumption  is,  ofx  the  con- 
trary, that  they  have  been  perceived  and 
heeded.  But  one  of  the  truths  of  life  Is  that 
■erious  fadal  disfigurement  has  a  tendency  to 
impair  the  earning  power  of  its  victims.  In 
some  callings  it  would  rule  out  altogether  an 
applicant  for  employment  In  most  it  would 
put  him  at  a  disadvantage  when  placed  in 
competition  with  others.  There  may,  of 
course,  be  Individual  instances  of  disfigure- 
ment without  Impairment  of  earning  power. 
Ttiat  is  true  also  where  there  has  been  the 
loss  of  a  finger  or  a  foot  or  an  eye.  Law- 
makers framing  legislation  must  deal  with 
general  tendencies.  The  average  and  not  the 
exceptional  case  determines  the  fitness  of  the 
remedy. 


The  argument  la  made,  however,  tbat  the 
findings  are  defective.  If  the ,  purpose  of 
the  statute  is  to  compensate  for  loss  of  earn- 
ings, there  should  be  a  finding,  it  is  said,  that 
the  result  of  the  claimant's  disfigurement  wiU 
be  diminished  earning  power.  One  might  as 
well  argue  that  without  a  like  finding  there 
could  be  no  recovery  for  the  loss  of  a  finger 
or  a  foot  or  an  eye.  The  commission  has 
found  that  there  has  been  serious  facial  dis- 
figurement and  that  an  award  of  $2,500  is 
fair  and  equitable.  Those  are  the  ultimate 
facts  to  be  embodied  in  the  decision.  The 
capacities  and  opportunities  of  the  individual 
claimant-  have  at  the  utmost  an  evidential 
value.  It  is  true  that  the  commission  has  a 
wide  discretion,  and  in  fixing  a  fair  and  equi- 
table compensation  it  may  inquire  'into  all 
the  circumstances  tbat  will  help  to  guide  its 
Judgment.  But  those  circumstances,  however 
pertinent  as  evidence,  have  no  place  in  the 
findings.  The  mutilated  face,  like  the  mu- 
tilated arm  or  leg,  is  the  capital  fact  upon 
which  liability  depends.  The  injury  alone, 
without  other  proof  of  loss,  makes  out  the 
claimant's'  handicap  in  the  struggle  of  exist- 
ence. Given  the  fact  of  injury,  the  commis- 
sion is  to  assess  the  damages.  The  presump- 
tion is  that  all  relevant  circumstances  have 
been  weighed  in  the  assessment  These  find- 
ings, therefore,  would  be  adequate  even  if 
the  commission  were  a  court  But  in  truth  it 
is  not  a  court  and  the  niceties  of  code  prac- 
tice have  no  place  in  its.  procedure.  Its  de- 
cision states  the  facts  essential  to  liability. 
No  more  should  be  exacted. 

There  is  nothing  in  the  point  ttiat  the  extent 
of  compensation  must  be  determined  by  a 
Jury.  The  Constitution  authorizes  "the  ad- 
justment determination  and  settlement  with 
or  without  ttrlal  by  jury,  of  issues  which  may 
arise  under  such  legislation."  Const  art  1, 
f  19.  The  award  is  not  redress  for  a  tort 
It  is  an  allotment  to  an  insured  workman  of 
his  proportion  of  a  fund  maintained  for  his 
insurance.  Mountain  Timber  Co.  v.  Washing- 
ton, supra,  243  U.  S.  at  page  235,  37  Sup. 
Ct  260,  61  L.  Hd.  685,  Ann.  Cas.  1917D,  642. 
Nor  does  the  statute  become  invalid  because 
the  commission  has  some  discretion  in  fix- 
ing the  amount  The  Legislature  may  pro- 
vide for  such  a  method  of  "adjustment  de- 
termination and  settlement"  as  it  .will. 
There  is  reason  for  the  distinction  which  it 
has  drawn  between  facial  disfigurement  and 
other  injuries,  though  the  reason  is  hardly 
onr  concern.  Some  injuries,  as  for  instance 
the  loss  ot  a  limb*  may  l>e  so  defined  and 
dasslfied  tliat  the  appropriate  compensation 
may,  with  a  fair  average  of  justice,  be  esti- 
mated in  advancfc  But  cases  of  disfigure- 
ment have  their  qtecial  problems.  It  is  diffi- 
cult, if  not  impossible,  to  define  and  classify 
the  injuries.  A  flexible  compensation  makes 
for  justice  alike  to  employer  and  to  work- 
man. It  is  not  important  that  a  lump  pay- 
moit  is  exacted.    That  may  l>»  done' in  oth» 
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cases.  Workmen's  Compensadon  Iaw,  g  27. 
The  payment  Is  not  made  by  the  employer 
himself,  If  he  insures  in  the  state  fund,  ex- 
cept to  t^e  extent  of  the  premium  which  be 
pays  for  his  insurance.  Secticms  50,  63.  It  is 
a  charge  upon  the  fund.  He  may,  of  course, 
be  a  self-Insurer,  or  pay  bis  premiums  to  an 
Insurance  company  (section  50),  but  that  Is 
only  at  his  option. 

The  statute  is  constitutional,  and  the  pro- 
ceedings under  It  have  been  regular. 

The  order  should  be  affirmed,  with  costs. 


POUND,  J.  (concurring).  I  concur  in  the 
result.  The  compensation  awarded  to  the 
employ^  under  the  Workmen's  Compensation 
Law  is  ttased  on  loss  of  earning  power.  An 
allowance  for  serious  facial  or  head  disfigure- 
ment, so  far  as  such  disfigurement  has  no  t» 
lation  to  disability,  is  an  anomaly.  Matte)?  of 
Marhoffer  v,  Marhoffer,  220  N.  Y.  543, 116  N. 
B.  379;  The  language  of  the  opinion  In  the 
Erickson  Case,  223  N.  Y.  365,  368,  119  N.  E. 
556,  556.  "The  commission  may  now  make 
an  award  for  serious  facial  or  bead  disfigure- 
ment, even  tliovffh  auch  diaflgurement  does 
not  dtminiih  or  impair  the  earning  capaoity 
of  the  claimant,"  is  unnecessarily  broad,  and 
might  have  been  limited  to  the  language  of 
tbe  act  itself,  which  does  not  Include  tbe 
words  italicized. 

Doubtless  the  general  language  of  tbe 
New  York  Constitution  (^tlcle  1,  {  19)  would 
permit  us  to  uphold  a  statute  which  awards 
compensation  to  employCs  for  aU  Industrial 
Injuries,  without  trial  by  jury,  but  the  theory 
of  the  Compensation  Acts  is  that  the  com- 
munity rather  than  tbe  Injured  workman 
should  carry  the  burden  of  impaired  earning 
capacity  due  to  accident.  If  that  theory  ia 
extended  to  cases  where  the  injured  man  can 
still  work  and  get  work  and  an  administra- 
tive board  is  permitted  to  assess  tbe  dam- 
ages, a  new  problem  is  introduced  as  to  tbe 
limits  of  legislative  power  (U.  S.  Const 
Amend.  14)  and  the  reasonableness  of  the 
burden,  tbe  solution  of  which  is  not  so  easy. 
N.  X.  Central  R.  R.  Co.  v.  White,  243  U.  S. 
18S,  202,  203,  37  Sup.  Ot  247,  61  L.  Ed.  667, 
U  B.  A.  1917D,  1  Ann.  Cas.  1917D,  629. 

Serious  facial  or  head  disfigurement  may 
leave  one  able  to  work  and  unable  to  get 
work.  Employers  might  refuse  to  employ  a 
•disfigured  man  In  bis  trade  either  from  lack 
of  confidence  In  his  unimpaired  ability  or  be- 
cause it  would  be  unpleasant  for  others  to 
work  beside  him  or  unprofitable  to  have  him 
meet  the  customers.  A  woman  whose  hair 
had  been  torn  off  or  whose  face  was  badly 
-scarred  might  be  so  repulsive  to  the  eye  that 
no  one  would  employ  her  and  yet  be  as  com- 
petent as  ever  to  do  her  work.  In  a  lesser  de- 
gree, the  seriously  disfigured  face  or  head  of 
«  man  might  lead  to  discrimination  against 
blm.    The  House  of  Lords  in  Ball  ▼.  Hunt  & 


Sons  (ldl2,  A.  C.  490),' T^holding  an  award 
for  such  liijaries,  said: 

"The  injury  for  which  the  statute  gives  com- 
pensation is  not  mutilation  or  disfigurement  or 
loss  of  physical  power,  but  loss  or  diminution 
of  the  capacity  to  earn  wages." 

Tbe  New  York  statute,  by  mentioning  fa- 
cial injuries,  merely  makes  plain  what  the 
English  act  leaves  to  Interpretation.  If  this 
award  for  disfigurement  is  placed  on  the 
broad  ground  of  impaired  ability  to  get  work, 
no  violence  is  done  to  the  purpose  of  the  act. 
In  the  absence  of  a  finding  of  fact  negativing 
such  impaired  ability  on  tbe  facts  in  this 
case,  tbe  award  should  be  sustained.  W.  C. 
L.  §  21.  The  order  should  be  affirmed,  with 
costs. 

Mclaughlin  and  Andrews,  w.,  con- 
cur with  CABDOZO,  J. 

HISCOOK,  C.  J.,  and  POUND,  J.,  concur  In 
result    in    memorandum,  by    POUND,    J. 

CHASE  and  HOGAN,  JJ.,  vote  to  remit 
case  to  Industrial  Commission  for  further 
hearing  because  of  absence  of  flindings  show- 
ing that  disfigurement  has  resulted  in  loss  of 
earning  power  or  of  ability  to  obtain  employ* 
ment. 

Order  affirmed. 


<m  N,  T. 

McGBAW  T.  GBESSEB. 


67) 


(Court  of  Appeals  of  New  York.     March  19^ 
1919.) 

1.  MUNIOIPAI,  COBFOBATIONS  (S=»218(10) — Eu< 
PLOT^S— WeONGFDI,     BEUOVAIy— Reuedie»~ 

Damages. 
The  remedy  of  mandamus  for  reinstatement, 
given  to  a  civil  service  employe,  wrongfully  dlfr 
charged,  by  Civil  Service  Law,  {  22,  does  not 
preclude  recovei7  of  damages  for  the  wrongful 
removal  by  tbe  borough  president. 

2.  Municipal  Cobfobations  (Ss»218(10)— Or- 

FICEB8— LlABILITT— -WSONQFin.     DlSCHABOl 

OF  Employ*. 
Tbe  removal  by  a  borough  president  of  a . 
civil  service  employ^  without  a   hearing   is  a 
ministerial  act,  which  renders  the  president  Ua> 
ble  in  damages. 

3.  OiT^cEBs  «=>71  —  Wbonoittl  Beuovai.— 
Damage. 

Though  a  public  office  is  not  property,  an 
officer  under  the  civil  service  has  a  right  to  his 
office,  of  which  he  is  deprived  by  removal  with- 
out a  hearing,  and  for  such  injury  can  recover 
as  damages  the  salary  of  whidi  he  was  deprived 
by  the  wrongful  removal. 

4.  EuscnoN  OF  Beuedibs  ^=33(1)— Wbonq- 
FUL  Removai,  fboh  Offios— Damages-' 
Makdamtjs. 

The  failure  of  a  civU  service  officer  to  dalra 
damages  for  a  wrongful  removal  in  the  manda- 
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mns  proceeding  hj  which  he  was  reinstated,  aa 
authorized  by  Code  Ciy.  Proc.  |  208S,  is  not  a 
waiver  of  liia  right  to  such  damageB,  but  he  can 
recover  them  by  separate  actions. 

Hiscock,  O.  J.,  and  Collin  and  Cnddeback,  JJ., 
dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Thomas  J.  McOraw  against 
ZjBwrence  O.  Gresser.  Judgment  for  plaintiff 
was  affirmed  by  the  Appellate  Dirision  (176 
App.  DiT.  887,  182  N.  Y.  Supp.  1129),  and  de- 
fendant appeals.    Affirmed. 

Plaintiff  was  executive  clerk  in  the  office 
of  the  president  of  the  borough  of  Queens  In 
the  city  of  New  York.  He  had  served  a  term 
in  the  volunteer  Are  department  of  Long  Is- 
land City  and  was  wrongfully  removed  from 
his  imsition  by  the  defendant,  the  president 
of  the  borou£b,  for  political  reasons  and 
without  a  hearing  (Civil  Service  Law  [C}on- 
Bol.  Laws,  c.  7]  S  22),  and  the  position  was 
filled  by  the  appointment  of  another. 

After  his  removal  he  was  reinstated  in  hla 
position,  pursuant  to  a  writ  of  peremptory 
mandamus,  and  the  amount  of  the  recovery 
herein  Is  the  comx>ensation  attached  to  his 
position  from  the  time  of  his  removal  until 
be  was  reinstated. 

Charles  H.  Street,  of  Huntington,  for  ap- 
pellant 

Solon  Wdt,  of  New  York  City,  for  respond- 
ent 

POUND,  3.  The  quesUon  la  whether  a 
former  volunteer  fireman,  wrongfully  dis- 
charged from  a  position  in  tlie  civil  service, 
may  maintain  an  action  to  recover  dama|[es 
against  the  officer  who  removed  him ;  his  po- 
sition having  meanwhile  been  filled  by  the  ap- 
pointment of  another. 

[1]  Exempt  volunteer  firemen  were  first 
protected  from  removal  from  positions  in  the 
civil  service  of  the  various  cities  and  conntiea, 
"except  for  cause  shown  after  a  hearing 
bad,"  by  Laws  1892,  c.  G77,  This  statute 
provided  no  remedy,  but  it  was  held  in  Peo- 
ple ex  reL  Coveney  v.  Kearny,  44  App.  Div. 
449,  61  N.  X.  Supp.  41,  affirmed  161  N.  T.  648, 
67  N.  B.  1121,  that  a  veteran  fireman  wrong- 
fully discharged  froin  a  subordinate  position 
was  entitled  to  a  common-law  writ  of  manda- 
mus to  compel  his  relnstatonent  when  no 
question  arose  between  the  relator  and  any 
actual  incumbent  of  the  position. 

The  statutory  provision  for  a  writ  of  man- 
damus for  the  benefit  of  firemen  appears  in 
Laws  1899,  c.  370,  |  21,  now  section  22,  CivU 
Service  Law.  The  effect  of  this  amendment 
was  merely  to  extend  the  remedy  by  manda- 
mus to  cases  where  the  position  had  been 
filled  by  the  appointment  of  another.  People 
«x  rel.  Mesick  v.  Scannell,  63  App.  Div.  248, 


246,  247,  71  N.  Y.  Supp.  383.  But  mandamus 
was  essentially  a  remedy  for  reinstatement 
and  reinstatement  is  not  a  complete  ronedy. 

[2]  The  act  of  defendant  in  removing  plaln- 
fiff  without  a  bearing  was. ministerial.  Nut- 
tall  v.  Simis,  31  App.  Div.  503,  52  N.  X.  Supp. 
308.  Defendant  is,  therefore,  also  liable  in 
damages  to  plaintiff  by  reason  of  his  mis- 
feasance. Hover  v.  Barkhoof,  44  N.  X.  113; 
Bryant  v.  Town  of  Randolph,  133  N.  X.  70, 
30  N.  B,  657;  Beardslee  v.  Dolge,  143  N.  X. 
160,  38  N.  B.  206,  42  Am.  St  Rep.  707. 

[3]  A  public  office  or  position  is  not  prop- 
erty In  tue  sense  in  which  that  term  Is  gen- 
erally used,  but  it  is  idle  to  say  that  one  who 
is  wrongfully  removed  from  a  position  In  the 
dvll  service  does  not  sustain  an  injury.  He  ' 
is  deprived  of  a  right.  Nichols  v.  MacLean, 
101  N.  X.  526,  533,  5  N.  B.  847,  54  Am;  Rep. 
730.  In  the  "great  case"  of  Ashby  v.  White 
(1703)  2  Ld.  Raym.  938,  950,  3  Ld.  Raym.  323, 
1  Smith  L.  C.  (11th  Bd.)  240,  the  House  of 
Lords,  approving  the  dissenting  (pinion  of 
the  famous  Sir  •John  Holt,  C.  J.j  below,  held 
that  an  acticm  lies  in  behalf  of  any  person 
having  a  right  to  vote  against  election  officers 
who  refused  to  receive  his  vot6,  because  he 
has  been  deprived  of  a  right  and  where  there 
is  a  right  there  is  a  remedy.  Willy  v.  MuUedy, 
78  N.  X.  310,  314,  34  Am.  Rep.  636.  The  loss 
is  the  amount  of  salary  of  which  plaintiff  has 
been  deprived  by  defendant's  wrongful  act. 

[4]  If  plaintiff  had  so  elected,  be  might 
have,  with  proper  parties  and  allegations, 
had  damages  awarded  to  him  in  the  manda- 
mus proceeding  wherein  he  was  reinstated 
(Code  Civ.  Proc.  §  2088;  People  ex  rel.  Goring 
V.  Prest  etc.,  of  Wappingers  Palls,  151  N.  X. 
386,  389,  45  N.  B.  852);  but  the  altemativo 
was  not  between  such  election  and  a  waiver 
of  his  rights.  Where  a  statute  gives  a  right 
it  does  not  follow  that  other  consistent  rights 
are  taken  away.  Central  Trust  Co.  v.  N.  Y. 
Caty  ft'No.  B.  B.  Co.,  110  N.  X.  250,  255,  18 
N.  E.  92,  1  L.  B.  A.  260.  Even  if  we  adopt 
as  did  the  learned  trial  Justice,  the  dictum  of 
Laughlln,  J.,  in  People  ex  rel.  Walker  v. 
Aheam,  139  App.  Div.  88,  94, 123  N.  Y.  Supp. 
845,  affirmed  People  ex  rel.  Walker  v.  Mc- 
Aneny,  202  N.  Y.  551,  95  N.  E.  1137,  that  pub- 
lic policy  protects  officials  who  make  unau- 
thorized remoyals  "In  the  absence  of  bad 
faith  or  improper  motive,"  plaintiff  is  en- 
titled to  recover.  But  the  law  may  not  be 
violated  with  impunity,  even  by  public  of- 
ficials with  good  motives. 

I  think  that  the  judgment  Is  right  and 
should  be  affirmed,  vrlth  costs. 

HOGAN,  CARDOZO,  and  ANDREWS,  JJ., 
concur. 

HISCOCK,  C.  J.,  and  COLLIN  and  CUD 
DEBACK,  JJ.,  dissent 

Judgment  affirmed. 
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(232  Uasi.  698) 


EMACK'S  OASBL 


(Suprente  Judicial  Court  of  Massachusetts. 
Suffolk.    April  17,  1919.) 

1.  Mastbb  and  Sekvant  4=»361,  408-^Lknd- 
inro   Maceine  and   Sekvicks— Chanok   of 

ElCFLOTlfXNT— PBESUMFTION. 

Where  person  in  general  employment  of 
contractor  assists,  with  machine  or  other  ap- 
pliances belonging  to  contractor,  in  work '  of 
subcontractor  or  other  employer  to  whom  he  is 
lent,  he  may  become,  with  his  consent,  serv- 
ant of  the  other  contractor  o^  special  employ- 
er, but  there  is  a  rebuttable  presumption  that 
in  management  of  machine  or  appliance  he 
.  remains  servant  of  general  employer. 

2.  Mastbb  and    Sgbvant  4=»405(2)— Wokk- 

ftEn'B  COMPENBATION  ACT— OHANQB  IN  BJU- 

•  PLOTMENT— Finding  or  Industbial  Acci- 

DXNT  BOABD— BVIDKNCB. 

In  proceedings  for  compensation  for  death 
of  engineer  of  locomotive  crane  lent  by  con- 
tractor to  subcontractor,  finding  of  Industrial 
Accident  Board  that  engineer'  did  not  become 
servant  of  subcontractor  in  care  and  manage- 
ment of  crane,  but  in  such  respect  remained  em- 
ploy4  of  contractor,  held  supported  by  evidence. 

8.  Masteb   and   Skbvant   «=>4W(7)— Work- 
men's Compensation  Act— Review— Find- 
ing or  iNDCsTBiAi,  Accident  Boabd. 
Where  there  was  evidence  to  support  finding 
of  Industrial  Accident  Board  on  a  question  of 
fact,    such   as   whether   engineer   of   locomotive 
crane  lent  by  contractor  to  subcontractor  be- 
came servant  of  latter  in  respect  to  manage- 
ment of  crane.  Supreme  Judicial  Court  cannot 
set  finding  aside. 

Appeal  from  Superior  Court,  Suffolk 
County. 

Proceeding  under  tbe  Workmen's  Compen- 
sation Act  by  Mabel  B.  Emack  for  compen- 
sation for  the  death  of  Albert  M.  Emack, 
the  employe,  against  the  Aberthaw  Construc- 
tion Company  and  the  Holbrook,  Cabot  & 
BoUlns  Corporation,  as  employers,  and  the 
Contractors'  Mutual  Liability  Insurance 
Company  and  the  Travelers'  Insurance  Com- 
pany, as  Insurers.  Compensation  was 
awarded  against  tbe  Contractors'  Mutual 
Liability  Insurance  Company,  and  denied  as 
against  the  Travelers'  Insurance  Company, 
and  from  the  decree  of  the  superior  court 
ordering  payment  by  the  Contractors'  Mu- 
tual LlalJlll^  Insurance  Company,  and  dis- 
missing the  claim  against  the  Travelers'  In- 
surance Company;  the  claimant  and  the  Con- 
tractors' Mutual  Liability  Insurance  Com- 
pany appeal.    Affirmed. 

Peter  F.  McCarty,  of  Boston,  for  appellant 
Emack. 

Norman  F.  Hesseltine,  J.  Frank  ScanneU 
and  J.  Waldo  Bond,  all  of  Boston,  for  appel- 
lant Contractors'  Mutual  Liability  Ins.  Co. 


Walter  I.  Badger  and  Louis  C.  Doyle,  both 
of  Boston,  for  appellee  Travelers'  Ins.  Co. 


CARROLL,  J.  Albert  M.  Emack,  employed 
by  the  Aberthaw  Construction  Company  as 
the  engineer  In  charge  of  a  locomotive  erane, 
received  a  fatal  Injury.  Holbrook,  Cabot  & 
Rollins  Corporation,  .  a  subcontractor,  on 
March  13,  1918,  wrote  to  the  Aberthaw  Com- 
pany stating  that  it  required  a  locomotive 
crane  to  act  "as  auxiliary  to  our  derricks, 
also  Qd  provide  motive  poww  for  getting 
piles  from  the  pile  yard  out  to  the  wharf. 
We  understood  from  Mr.  Garrod  that  the 
crane  would  b©  forthcoming  and  could  he 
held  absolutely  at  our  disposal  for  the  con- 
tinuance of  our  work."  On  the  following 
day  the  supervisor  of  the  Aberthaw  Com- 
pany replied,  saying  that  the  company  "has 
furnished  you  at  Squantum  this  morning, 
March  14,  1918,  with  one  locomotive  crane 
equipped  with  a  6<>-foot  boom,  and  one 
standard  flat  car.  •  •  •  Please  note 
that  the  Ai)erthaw  ConstructloDi  Company 
will  furnish  the  engineer  and  fireman  on  tbe 
locomotive  crane  throughout  Its  work  for 
you." 

Sunday  monting  (March  17,  1918)  Green, 
a  rigger  employed  by  Holbrook,  Cabot  ft 
Rollins,  ordered  Emack  to  go  to  the  dock 
and  hoist  an  engine  from  the  deck  of  a  light- 
er to  a  flat  car.  The  crane  was  run  down 
to  the  dock,  employ&s.  of  the  subcontractor 
adjusted  the  chains  about  the  engine  and 
connected  tbc^  with  the  hoisting  tackle  of 
the  cran&  The  crane  was  equipped  with 
Jacks  to  support  the  platform  when  lift- 
ing, and  clamps  to  fasten  the  crane  to  the 
rail.  Neither  the  Jacks  nor  clamps  were  in 
use  when  the  employ^  was  killed.  Before 
attempting  to  hoist  the  engine,  Emack's  fire- 
men asked  Green  its  weight,  to  which  Green 
replied,  "From  4^  to  S  tons."  The  fireman 
then  said,  "Tou  think  that  is  a  30-foot  nidi- 
US'?"  and  Green  answered,  "Yes."  The  fire- 
man then  looked  at  the  guldeplate  on  the 
crane  and  saw  that  with  a  30-foot  radius 
the  crane  could  lift  11,500  pounds.  After 
this  conversation,  Green  gave  •  Emack  the 
signal  to  hoist  the  engine.  As  soon  as  the 
crane  started  It  became,  unbalanced  by  the 
heavy  burden  and  turned  over  on  Its  side, 
so  severely  scalding  Emack  that  he  died,  in 
a  few  hours. 

Both  the  Aberthaw  Company  and  the  Hol- 
brook Company  were  Insured  under  the 
Workmen's  Compensation  Act.  The  Indus- 
trial Accident  Board  awarded  compensa- 
tion against  the  insurer  of  the  Aberthaw 
Construction  Company  in  favor  of  Mrs. 
Emack,  the  «nploy6's  widow.  She  appeal- 
ed, In  order  to  protect  her  rights  against  the 
Holbrook,  Cabot  te  Rollins  Corporation,  in 
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caae  it  shonld  be  fonnd  that  the  Industrial 
Acddrat  Board  was  In  error.  The  Insurer 
<rf  the  Aberthaw  Company  also  appealed. 

[1]  Where  a  person  In  the  general  em- 
idoymoit  of  a  contractor  assists  with  a  ma- 
chine or  other  appliance  belonging;  to  the 
contracted',  In  the  work  of  an  employer  to 
whom  the  servant  la  lent,  the  person  so  lent 
may  become,  with  hla  consent,  the  servant 
of  the  special  employer.  But  in  such  a  case 
It  will  be  presumed  that  in  the  management 
of  the  machine  or  appliance  the  employe  In 
charge  remains  the  servant  of  the  general 
employer  and  does  not  become  the  servant 
of  the  special  employer.  Driscoll  v.  Towle, 
181  Mass.  416,  63  N.  B.  922;  Shepard  v. 
Jacobs,  204  Mass.  110,  90  N.  E.  392,  26  U 
E.  A.  (N.  S.)  442,  134  Am.  St.  Rep,  648; 
Pigeon's  Case.  216  Mass.  51,  102  N.  E.  932, 
Ann.  Cas.  1915A,  737;  Peach  v.  Bruno,  224 
Mass.  447,  113  N.  B.  279;  Clancy's  Case,  228 
Mass.  316,  117  N.  B.  347;  Scribner's  Case, 
231  Mass.  132,  120  N.  B.  350. 

This  presumption,  however,  may  be  over- 
come by  evidence  to  the  contrary;  and  the 
facts  may  be  such  as  to  warrant  the  finding 
that  the  owner  of  the  machine  has  so  far 
surrendered  the  right  of  control  that  evm 
In  this  particular  the  t)erson  In  charge  of 
the  machine  has  become  the  servant  of  the 
special  employer.  See  in  this  connection 
Scribner's  Case,  supra;  Cain  t.  Hugh  Nawn 
Contracting  Co.,  202  Mass.  237,  88  N.  B.  842. 

[2, 3]  In  the  case  at  bar  there  was  evidence 
upon  which  the  Industrial  Accident  Board 
copld  have  found  that  Emack,  in  the  opera- 
tion and  management  of  the  locomotive 
crane,  became  the  employe  of  the  Holbrook, 
Cabot  &  Rollins  Corporation.  The  corre- 
spondence between  the  two  corporations  in- 
dicates that  the  crane  was  to  be  at  the  dis- 
posal of  the  Holbrook,  Cabot  &  Rollins  Cor- 
poration. There  was  evidence  that,  wboi 
Emack  and  bis  fireman  started  the  work  for 
the  Holbrook  Company,  they  were  Informed 
by  the  master  mechanic  of  the  Aberthaw 
Company  "to  do  absolutely  as  they  were  told 
by  the  subcontractor,"  and  that  they  made 
no  objection  to  this  direction.  But  the  In- 
dnstrial  Accident  Board  was  called  upon  to 
decide  a  question  of  fact ;  and  it  might  well 
have  found  that,  even  If  Emack  was  tem- 
porarily in  the  employment  of  the  Holbrook, 
Cabot  &  Rollins  Corporation,  In  the  care  and 
operation  of  the  crane  he  remained  the  em- 
ploye of  the  Aberthaw  Company.  It  could 
have  fonnd  that  the  crane  was  a  complicated 
machine,  requiring  experience  and  skill  in 
its  operation;  that  EmaCk  was  an  experi- 
enced engineer  and  that  the  control  was  left 
entirely  to  him,  with  no  direction  for  its 
management  given  by  the  Qolbrook  Company. 
It  does  not  appear  that  any  one  employed 
by  the  subcontractor  imderstood  how  to  op- 
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erate  the  crane,  and  the  master  mechanic  of 
the  Aberthaw  Company  testified  that  "Mr. 
Emack  was  supposed  to  know  what  the  crane 
woQld  lift  on  a  certain  job^  and  It  was  left 
to  Mr.  Emack  to  use  his  Judgment  as  to 
how  much  be  should  lift  If  Mr.  Emack 
was  told  to  lift  a  greater  load  than  the  crane 
would  stand,  he  would  be  supposed  to  say 
that  the  crane  would  not  stand  it,"  and  "for 
the  protection  of  the  crane  as  property  of 
the  Aberthaw  Company  •  *  ♦  was  ex- 
pected to  do  only  work  which  would  not  en- 
danger the  crane."  On  this  evidoice  the 
board  found  that  Emack  did  not  become  the 
servant  of  the  Holbrook,  Cabot  &  Rollins  Cor- 
poration in  the  care  and  management  of  the 
locomotive  crane,  but  in  this  respect  remain- 
ed the  employe  of  the  general  employer.  We 
cannot  say  that  this  finding  was  wrong.  The 
question  was  one  of  fact ;  there  was  evidence 
to  support  the  finding,  and  we  cannot  set  it 
aside. 
Decree  affirmed. 


(232  Uass.  SS7) 
MCCARTHY'S  CASE.    In  re  TOWN  OP  DAN- 
VERS.     In  re  BIMPLOYERS'  LIABILITI 
ASSUR.  CORPORATION,  Limited. 

(Supreme  Judicial  Court  of  Masaachasetti. 
Suffolk.     April  11,  1919.) 

1.  Masteb  and  Sebvant  iS=>405(4)  —  Wobk- 
hen's  Compensation  Act— OpponTUNnr  to 
Escape  Injubt— Sutftcienct  of  Evidence. 

Finding  of  Industrial  Accident  Board  that 
employe,  who  suffered  sunstroke,  had  no  oppor- 
tunity to  escape  effects  of  exposure  to  heat 
before  he  collapsed,  held  warranted  by  evidence. 

2.  Masibb  and  Sebvant  «s>373— Wobkven's 
Compensation  Aox^"Abisi»o  Out  of  Em- 
ployment"—Sunstroke. 

Where  town's  employe,  who  worked  in  gravel 
pit,  suffered  a  sunstroke,  injury  arose  out  of 
his  employment,  which  exposed  him  to  danger 
of  sunstroke,  an  injury  naturally  connected  and 
reasonably  incident  to  employment,  as  distin- 
guished from  ordinary  risk  which  general  public 
is  exposed  to. 

Appeal  from  Superior  Court,  Suffolk 
County. 

Proceeding  for  compensation  for  injnrles 
under  the  Workmen's  Compensation  Act 
(St  19U,  c.  751,  as  amended  by  St.  1912,  c. 
571)  by  John  E.  McCarthy,  the  employe,  op- 
posed by  the  Town  of  Danvers,  the  employer, 
and  the  Employers'  Uability  Assurance  Cor- 
poration, Limited,  the  insurer.  Compensa- 
tion was  awarded  by  the  Industrial  Acci- 
dent Board,  the  award  affirmed  by  the  supe- 
rior court,  and  from  Its  decree  the  Insurer 
appeals.    Affirmed. 

All  the  material  evidence  introduced  at 
the  hearing  follows: 
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Dr.  James  B.  Simpson,  testified: 

That  he  is  from  Salem  and  has  been  prae> 
ticing  for  28  years;  that  he  is  a  graduate  of  the 
Harvard  Medical  School;  that  he  spent  one  year 
as  resident  surgeon  at  the  Salem  Hospital  and 
then  engaged  in  general  practice  of  medicine  in 
Salem ;  that  he  has  testified  many  times  on 
cases  in  court  for  the  defense.  The  employes 
counsel  questioned  the  doctor:  Assuming  a  man 
is  in  a  gravel  pit,  which  is  closed  on  three  sides 
on  a  day  when  there  is  little  or  no  air,  working 
there  with  pick  and  shovel  in.  the  company  of 
other  men,  and  he  is  sunstruck,  suffering  from 
heat  prostration,  and  it  is  found  as  a  fact  that 
he  was  subjected  to  a  materially  greater  danger 
of  sunstroke  on  August  2,  1917,  last  year,  what 
knowledge  would  he  have  that  he  was  suffering 
from  heat  prostration?  (Mr.  Oleason  objects  to 
the  question  on  the  ground  that  he  does  not  feel 
that  this  is  evidence  that  bears  on  the  purpose 
for  which  case  is  recommitted.  The  objection 
is  overruled  by  Mr.  Keunard.)  Dr.  Simpson  fur- 
ther testified  that  he  is  a  medical  examiner  and 
has  been  for  16  years;  that  he  has  attended 
sunstroke  cases,  fatal  and  otherwise;  that  as 
medical  examiner,  he  has  made  reviews  of  per- 
sons who  had  suddenly  died  from  heat  prostra- 
tion or  sunstroke  before  a  doctor  was  called  on 
such  cases;  that  occasionally  in  the  summer 
months  he  has  had  cases  of  sunstroke  and  in 
1911,  during  the  extreme  heat,  about  the  1st  of 
July,  he  reviewed  23  bodies,  people  who  have 
dropped  dead  or  died  from  heat  exhaustion; 
that  he  also  treated  persons  who  did  not  meet 
with  favorable  results;  that  h«  has  treated 
patients  for  heat  exhaustion— men  in  the  mili- 
tary service  for  several  years— men  in  the  en- 
campment, who  dropped  from  heat;  that  there 
are  certain  definite  signs  by  which  he  can  deter- 
mine heat  prostrations.  Dr.  Simpson  stated  in 
answer  to  first  question  objected  to  by  counsel 
for  insurer,  that  his  opinion  is  that  the  length 
of  time  which  elapses  between  the  time  when  a 
man  begins  to  get  the  first  symptoms,  knocked 
out  and  incapacitated  from  sunstroke,  is  an 
unappreciable  length  of  time ;  that  the  man  be- 
gins to  feel  that  the  heat  is  affecting  him ;  that 
he  droi>s  from  exhaustion ;  that  the  heat  affects 
his  head  in  the  beginning,  affects  his  intelli- 
gence; that  he  gets  into  a  stupor  or  unconscious 
condition ;  later  things  get  dark  before  him,  he 
becomes  faint  and  assumes  the  thing  is  begin- 
ning to  affect  him ;  that  be  has  a  hazy  knowl- 
edge of  things;  that  he  does  not  know,  before 
the  thing  does  get  him  all  of  a  sudden,  that  he  is 
any  different  from  his  usual  condition.  Dr. 
Simpson  stated  further  he  has  a  general  knowl- 
edge of  the  intensity  of  the  heat  in  a  sand  pit 
surrounded  as  indicated. 

Gross-ezainlned,  the  doctor  testified: 

That  the  immediate  effect  of  a  sunstroke  on 
the  body  ia  a  congestion,  particularly  of  the 
blood  vessels  of  the  brain ;  the  heart  action  be- 
comes rapid  and  much  increased,  there  is  a  sud- 
den rise  in  the  temperature  of  the  body  and  In 
cases  which  get  well,  the  conditions  which  he 
has  described  gradually  disappear  and  the  man 
is  restored  to  normal;  in  other  cases,  the  men 
collapse  after  a  little  while  and  die  from  the 
collapse;  and  in  certain  other  cases  they  get 
partly  well  and  some  definite  change  is  left  in 
the  brain  which  incapacitates  them  afterwards. 


even  though  they  don't  die.  The  direct  effect 
of  the  heat  is  what  causes  the  rise  in  tempera- 
ture, and  then  something  takes  place  in  the 
system  whereby  a  man  becomes,  in  a  measure, 
sort  of  toxic  and  poisoned  from  internal  con- 
ditions because  the  tissues  are  in  such  a  state 
they  cannot  resist  the  effect  of  things  which 
ordinarily  ought  to  be  taken  care  of  internally 
in  the  system.  Persons  who  have  sunstrokes 
have  to  be  subjected  to  heat;  he  should  think 
they  would  have  to  be  subjected  more  than  a 
minute;  of  course,  it  is  indefinite.  One  cannot 
tell  the  length  of  time  because  certain  individu- 
als have  less  resisting  power  than  others ;  some 
get  acclimated  in  a  way  and  how  long  they  bare 
to  be  subjected  to  the  heat  is  a  matter  that 
cannot  be  determined  in  any  definite  case.  He 
should  suppose  that  the  resisting  power  of  a 
man  not  acclimated  would  be  less  than  that  of 
a  person  who  was  used  to  the  heat  A  weak  or 
frail  person's  resisting  power  would  be  less  than 
that  of  a  husky  person.  He  has  no  way  of 
determining  in  a  given  case  how  long  the  heat  is 
affecting  a  person;  there  are  many  features  that 
govern  that  besides  the  resistance  of  the  thing. 
There  are  cases  where  men  work  day  after  day, 
all  summer  long,  in  excessive  heat,  and  never  get 
a  heat  stroke.  There  are  cases  of  heat  stroke 
where  the  person  needs  to  be  exposed  two  or 
three  hours  before  the  heat  overcomes  him; 
there  are  persons  who  can  be  exposed  to  heat 
any  length  of  time  and  never  get  overcome, 
where  others  will  be  overcome  under  the  same 
conditions;  when  it  comes,  it  comes  all  of  a 
sudden — there  is  no  leading  up  to  it  A  man 
has  to  be  in  the  heat  some  time  before  his 
organs  suddenly  give  out  and  refuse  to  work. 
What  that  period  may  be,  nobody  can  tell.  H* 
knows  nothing  about  McCarthy  except  what  he 
was  told  to-day.  A  man  who  is  working  in  a 
hot  place,  if  he  is  a  man  of  normal  mentality, 
knows  it  "We  all  know  that  when  we  are 
working  in  a  hot  place,  we  are  liable  to  get  a 
sunstroke."  He  knows  nothing  about  August 
2d  except  what  he  has"  been  told. 

"Q.  Tou  do  not  know  whether  it  ier  a  fact 
that  13  people  died  on  that  day  of  heat  prostra- 
tion?   A.  I  don't 

"Q.  I  understood  you  to  say  that  when  a  heat 
prostration  comes  on,  there  are  practically  no 
premonitory  symptoms,  as  you  «ill  them?  A. 
Yes.  Either  momentary,  or  else  the  man  doesn't 
know  a  thing  until  he  drops.  By  premonitory 
symptoms  he  means  that  when  a  man  has  a 
mild  stroke,  or  a  stroke  of  insufficient  intensity 
to  knock  him  out  at  once,  he  begins  to  fed 
heavy-headed,  dizzy,  faint,  things  grow  dark 
before  him,  he  staggers,  feels  weak,  prostrated, 
and  drops.  He  may  not  get  to  the  state  of 
collapse,  unconsciousness.  He  may  revive  after 
a  few  minutes,  if  he  lies  down.  Insolation  is 
the  medical  term  for  sunstroke;  that  is  the 
term  that  governs  all  cases  from  mild  ones  that 
revive  up  to  the  ones  that  die  in  a  few  minutes. 
There  is  a  difference  in  the  symptoms,  depend- 
ing on  the  severity  of  the  case ;  in  severe  cases 
a  man  does  not  have  time  to  get  premonitory 
feelings  from  which  he  revives,  if  it  is  a  slight 
case;  he  does  not  remember  anything  about  it 
simply  drops  in  his  tracks,  and  is  carried  off 
unconscious,  perhaps  going  on  to  a  condition  of 
collapse  and  death ;  if  a  person  is  fighting  for 
him,  he  may  bring  him  around. 

"Q.  Is  it  true  that  the  longer  a  person  stays 
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in  the  heat,  the  more  serious  win  be  the  condi- 
tion? A.  I  don't  know  tiiat  that  would  have 
direct  bearing.  It  ii  not  always  so  that  the  per- 
sons who  have  the  slight  sunstrokes  are  the 
weaker  persons.  The  first  thing  a  man  notices 
is  a  headadie,  feels  stupid,  weak,  cannot  move 
himself  up,  gets  dizzy,  staggers.  The  headache 
is  coincident  with  the  condition;  there  is  no 
particular  order,  the  whole  group  of  symptoms 
appearing  at  the-  same  time.  .  The  headache 
comes  on  immediately  before  the  man  drops." 
He  baa  seen  men  hold  themselves  up  for  a 
short  length  of  time;  that  short  length  of  time 
might  be  a  moment  or  a  few  minutes ;  he  cannot 
tell  exactly.  Before  the  headache  comes  on,  he 
does  not  think  a  man  feels  anything ;  this  thing 
hits  him  all  of  a  sudden.  A  person  working  in 
the  heat  feds  hot;  he  feels  the  heat. when  he  is 
not  working;  If  a  man  feels  hot,  stops  work  and 
receives  treatment,  be  supposes  the  sunstroke  is 
more  likely  to  be  avoided  than  if  he  continues. 
He  has  seen  people  get  sunstruck  who  were  not 
working,  but  we'rei  in  the  shade  in  their  own 
houses.  On  a  hot  day  when  the  temperature  is 
90  degrees,  a  person  in  the  shade  in  his  own 
house  is  not  just  as  likely  to  be  overcome,  but 
he  may  be  overcome.  Whether  or  not  a  person 
will  have  sunstroke  if  be  stops  working  before 
the  premonitory  symptoms  come  on  is  specula- 
tive; he  thinks  one  cannot  tell  who  the  indi- 
viduals are  who  will  not  be  overcome  by  the 
heat  on  a  hot  day;  of  course,  he  realizes  that 
the  man  who  gets  the  greatest  degree  of  ex- 
posure is  the  man  who  will  be  more  likely  to  be 
affected;  it  is  not  only  the  temperature,  but 
largely  a  question  of  the  humidity  that  has  a 
bearing  upon  the  thing.  He  thinks  that  avoid- 
ing a  sunstroke  is  a  good  deal  like  avoiding  be- 
ing struck  by  lightning,  as  far  as  selecting  the 
people  who  will  not  be  the  victims,  is  concerned. 
A  man  cannot  tell  any  better  that  he  is  going 
to  be  struck  by  the  heat  than  he  can  that  he  is 
going  to  be  struck  by  lightning.  (Counsel  for 
claimant  objected  to  last  question  and  answer.) 
If  a  man  is  exposing  himself  to  the  heat,  if  he 
stops  to  think  of  it,  he  knows  that  it  is  a  hot 
day  and  something  may  happen  to  him;  when 
a  man  is  out  in  a  thunder  storm,  and  he  stops 
to  think  of  it,  he  thinks  that  he  may  get  struck, 
hut  neither  man  can  tell  that  he  is  going  to  be. 

On  redirect  examination,  witness  testified: 

TI»t  he  thinks  sunstroke  is  always  sudden. 
(The  last  question  was  objected  to  by  counsel 
(or  the  insurer  on  die  ground  that  it  was  noth- 
ing that  was  opened  up  on  cross-examination. 
Chairman  of  the  board  allowed  the  question.) 
Whether  or  not  a  man  will  be  affected  depends 
partly  upon  the  general  makeup  of  the  man. 
One  cannot  tell  which  persons  are  going  to  be 
victims  either  of  sunstroke  or  lightning  Vhen 
men  are  exposed  to  the  same  conditiona. 

In  answer  to  Mr.  Kennard,  witness  stated: 

That  he  thinks  that  an  examination  of  the 
man  one-half  honr  before  he  was  overcame,  by  a 
man  sidlled  in  the  treatment  of  sunstroke  cases, 
would  not  have  shown  anything;  there  would 
have  been  no  change  that  could  have  been  dis- 
eoveral  until  the  man  was  affected  by  the  heat 
suddenly.  All  of  the  occupants  of  this  hearing 
room  might  be  exposed  to  similar  conditions; 
perhaps  none  of  them  would  be  overcome;  per- 


haps one  would  be  overcome;  no  one  can  tdl 
why  that  one  should  have  been  overcome  more 
t]ian  the  others.  When  soldiers,  rugged  men  of 
equally  good  physical  condition,  are  on  parade^ 
some  will  fall  in  the  ranks  and  be  carried  off 
with  heat  prostration,  others  will  not  be  affected 
at  all.  If  the  occupants  of  the  hearing  room 
went  out  and  engaged  in  violent  exercise  on  a 
hot  day,  there  would  be  more  likelihood  that 
some  would  be  stricken  with  the  sun  than  if 
they  stayed  in  the  room. 

■  Being  questioned  by  Mr.  Parks^  the  doc- 
tor testified: 

That  when  a  sunstroke  is  beginning  to  come 
over  a  man,  it  Is  a  condition  rather  to  put  him 
off  his  guard  as  far  as  his  safety  is  concerned. 

Questioned  by  counsd  for  insurer,  wit- 
ness stated: 

That  at  the  time  of  sunstroke,  the  heart  be- 
gins to  beat  very  violently,  the  pulse  bounds, 
becomes  strong  and  full,  the  face  becomes  flushed 
and  the  blood  gets  congested  in  his  brain  and 
head  so  that  it  begins  to  stupefy  him  and  give 
him  a  headache  and  a  heavy  feeling. 

George  W.  Oiles,  called  by  the  claimant, 
testified: 

That  he  lives  at  158  High  street,  Danvers,  and 
his  business  is  that  of  carpenter.  On  August 
2,  1917,  he  was  working  in  the  pit  with  Mr. 
McCarthy.  (Counsel  for  the  insurer  objects  to 
all  evidence  that  has  no  bearing  on  what  was 
agreed  was  the  issue.)  He  went  to  work  at  T 
o'clock  in  the  morning  and  worked  until  about 
11.  (Mr.  Gleason  objects.)  He  saw  Mr.  Mc- 
Carthy on  the  job  that  morning.  Mr.  McCarthy 
was  dioveling  and  picking.  (Objection  by  in- 
surer overruled  by  chairman.  The  objection  is 
a  general  one  and  the  ruling  a  general  one.)  He 
(Mr.  McCarthy)  and  the  rest  of-  the  men  were 
filling  cars  with  gravel  for  the  town  of  Danvers. 
There  was  a  motor  truck  and  the  other  cars  the 
men  pushed.  He  saw  Mr.  McCarthy  just  before 
he  was  sunstmc^.  Mr.  McCarthy  was  working 
on  the  next  truck.  If  he  is  not  mistaken,  there 
were  five  men  working  on  the  truck  besides  him- 
self, some  shoveling  and  some  picking.  Mr.  Mc- 
Carthy was  working  on  the  motor  truck  and  he 
was  working  on  a  truck  on  the  other  side,  about 
30  feet  away,  more  or  less.  He  saw  Mr.  Mc- 
Carthy come  across  for  water  whidi  was  behind 
a  pile  of  piping.  He  did  not  pay  any  attention 
to  him.  When  he  turned  again,  Mr.  McCarthy 
was  staggering  towards  the  truck.  He  and  an- 
other man  went  over  to  Mr.  McCarthy  and  car- 
ried him  Into  the  shade,  put  ice  on  his  head, 
gave  him  some  water  and  ginger  and  sent  for  a 
doctor.  Mr.  McCarthy  looked  like  a  person  who 
was  pretty  sick  and  seemed  to  be  dased.  It 
was  only  a  few  minutes  between  the  time  Mr. 
McCarthy  went  to  get  the  drink  and  the  time 
he  saw  him  going  back  towards  the  truck. 
When  the  trucks  are  filled,  they  are  sent  to  tiie 
men  building  the  rOads  to  keep  them  working. 
There  was  only  one  tmck  to  take  the  gravel 
to  the  men  on  the  roads.  l%e  work  done  in 
the  pit  required  that  the  men  work  steadily  tor 
the  purpose  of  keeping  that  truck  going,  ^ey 
were  kept  working  pretty  regularly  on  the  mom* 
ing  of  August  2. 
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'     Questioned  by  clialrmaii: 

Mr.  McCarthy  was  fiUing  the  truck  just  before 
he  went  to  get  the  water,  using  a  pick  some- 
times  and  sometimes  a  shovel. 

Continued  direct  examination: 

He  did  not  know  of  any  order*  to  quit  that 
day  before  Mr.  McCarthy  was  taken  down.  He 
cannot  say  exactly  how  many  men  were  on  the 
ghoveling  job  with  Mr.  McCarthy;  there  are 
sometimes  six,  sometimes  five  and  sometime* 
four.  The  time  required  to  fill  a  truck  varies; 
it  might  take  half  an  hour  or  it  might  only  take 
16  minutes,  depending  upon  the  number  of  men, 
and  the  condition  of  the  shovel. 

Cross-examined,  the  wltnees  testified: 

That  he  was  filling  a  different  car  from  the 
one  Mr.  McCarthy  was  filling.  The  men  pushed 
the  car  he  was  filling.  There  were  four  on  his 
car.  There  were  12  or  14  men  all  told  working 
in  the  pit.  There  would  be  days  when  a  man 
would  stay  out  of  work.  When  one  man  would 
be  out  a  day,  the  rest  would  keep  on  working 
just  the  same.  All' the  men  did  about  the  same 
kind  of  work.  One  truck  was  higher  than  the 
other.  On  the  day  Mr.  McCarthy  was  taken 
sick,  the  rest  of  the  men  did  not  continue  work- 
ing. Be  did  not  work  that  afternoon  because 
he  considered  it  was  a  little  bit  too  hot  to  work. 

Qaestloned  by  chairman: 

To  his  knowledge,  there  was  no  objection  to 
his  stopping  work. 

Continued  cross-examination: 

When  Mr.  McCarthy  went'  away  from  the 
drinking  place,  he  was  staggering.  When  he 
was  going  toward  the  drinking  place,  he  did  not 
notice  that  Mr.  McCarthy  was  in  the  condition 
he  was  ia  a  short  time  afterwards. 

Frank  H.  Harrlgan,  called  by  tbe  dalm- 
ant,  testified: 

That  he  lives  at  15  Porter  street,  Danvers. 
On  August  2,  1917,  he  was  employed  by  the 
town  of  Danvers  working  in  the  pit  with  Mr. 
McCarthy.  (Insurer  made  same  objection  as 
in  the  testimony  of  previous  witness ;  same  rul- 
ing made.)  The  work  was  picking  and  shovel- 
ing into  cars  and  trucks.  The  cars  run  on  rails. 
There  were  about  10  or  12  men  there  at  tl^e 
time.  '  He  was  as  near  to  Mr.  McCarthy  about 
11  o'clock  on  August  2  as  he  was  to  door  of 
hearing  room.  When  he  last  saw  Mr.  Mc- 
Carthy, he  was  shoveling  onto  the  truck  accom- 
panied by  five  or  six  other  men.  It  took  about 
'  one-balf  hour  to  fill  a  truck.  When  the  truck  is 
filled,  it  is  taken  out  to  the  street  workers  using 
the  steam  roller.  He  saw  Mr.  McCarthy  when 
he  went  after  the  drink  of  water,  having  passed 
him  on  the  way.  Mr.  McCarthy  came  back  past 
him  and  was  staggering.  The  men  got  to  Mr. 
McCarthy  before  he  fell  and  took  him  to  the 
shed  where  he  was  attended  by  the  doctor.  He 
did  not  notice  Mr.  McCarthy  particularly  when 
he  started  after  the  water.  They  had  worked 
pretty  steadily  that  morning,  having  started 
aboat  7  o'dodc  and  continuing  to  11  o'clodc. 
They  worked  continuously  in  the  ion.    ESvery- 


body  stopped  at  11  and  went  home.  Mr.  Mc- 
Carthy went  about.  20  feet  from  where  he  was 
standing,  and  was  retracing  that  20  feet  when 
he  saw  him  staggering.  It  was  probably  two  or 
three  minutes  from  the  time  he  passed  him  to 
go  to  the  water  until  he  came  back. 

Cross-examined,  the  witness  testified: 

That  Mr.  McCarthy  was. working  about  16  or 
20  feet  away  from  him  and  the  water  was  about 
20  or  30  feet  away  from  Mr.  McCarthy  the 
other  way.  The  men  stayed  with  Mr.  McCarthy 
until  the  doctor  took  him  away  and  then  they 
went  home.  He  thinks  Mr.  Whittier  had  left 
before  the  doctor  arrived.  Nobody  made  any 
objections  because  he  and  Mr.  Giles  went  home. 

"Q.  That  is,  you  understood  that  you  were  at 
liberty  to  stop  work  if  you  wanted  to?  A.  We 
understood  that  after  McCarthy  was  taken  sick. 
Mr.  Whittier  knocked  us  all  off.  Mr.  Whittier 
told  them  they  had  better  quit.  He  was  not 
told  by  anybody  that  he  could  not  quit  work 
that  morning.  If  they  wanted  to  quit  work, 
they  could,  and  lose  a  day's  pay. 

George  W.  Whittier,  called  by  the  dalm- 
ant,  testified: 

That  he  lives  at  13  Essex  street,  Danvers. 
On  August  2,  1917,  he  was  foreman  and  had 
charge  of  the  men  and  material  in  the  pit.  The 
men  in  the  pit  were  feeding  gravel  part  of  the 
time  and  perhaps  stone  part  of  the  time.  (In- 
surer objects  to  this  line  of  testimony  on  the 
ground  that  it  is  not  material  to  the  issue.)  The 
men  were  feeding  a  motor  truck  and  a  stone 
crusher.  After  the  material  was  prepared  for 
the  truck,  the  truck  was  taken  on  the  road. 
There  was  a  road  gang  building  and  repairing 
the  roads  and  using  the  steam  roller.  There 
were  from  four  to  six  men  in  the  gang  road 
building.  (Insurer  objects  specifically  to  last 
question.)  From  four  to  six  men  spread  the 
material  and  prepared  it  for  the  roller.  In 
order  to  keep  that  number  of  men  going,  it  re- 
quired from  ten  to  twelve  men  in  the  pit.  At 
this  particular  time  there  was  a  shortage  of 
help.  Mr.  McCarthy  was  not  a  resident  of  Dan- 
vers; he  lived  in  Salem  and  was  hired  through 
an  advertisement  in  the  paper  which  witness 
inserted  for  help,  at  $3,  «ght  hours  a  day. 
He  was  in  the  lower  pit  at  the  time  Mr.  Mc- 
Carthy was  sunstruck.  His  attention  was  first 
called  to  the  fact  that  Mr.  McCarthy  had  been 
sunstruck  when  he  saw  him  lying  in  the  shade 
in  company  with  Mr.  Giles  and  Mr.  Harrigan. 
He  cannot  say  how  long  be  had  been  away  from 
where  Mr.  McCarthy  was  before  he  was  struck. 
In  order  to  do  the  work,  he  was  anxious  to  hav« 
the  men  continue  to  work.  Mr.  McCarthy  was 
there  that  morning,  doing  picking  and  shoveling. 
The  men  were  working  filling  trucks  that  ran 
on  tracks.  As  they  left  the  place  where  they 
were  filled,  they  went  into  some  sort  of  a  bin. 
If  he  had  ten  men,  be  would  have  five  on  each 
car;  if  he  had  twelve,  it  would  be  six  to  each 
car.  He  cannot  say  how  many  men  were  on 
the  car  with  Mr.  McCarthy  at  the  time.  They 
had  two  push  cars  running  that  day,  and  the 
men  on  the  ground  were  evenly  divided.  When 
the  cars  were  filled,  the  men  would  push  them 
down  the  incline.  In  the  meantime  another 
one  would  come  back  and  the  men  would  keep 
it  moving  all  the  time.     He  thinks  he  told  the 


Digitized  by 


Google 


MoCARTHT'S  CASE 


91 


man  to  go  home  after  Mr.  McCarthy  had  been 
stricken  becanae  of  the  heat  of  the  day.  If  one 
or  two  or  three  men  stopped  work,  It  would 
"bother"  the  work  very  much;  and  he  would  not 
be  able  to  get  the  work  ont  aa  well  as  would  be 
required  to  keep  the  crew  on  the  street  It 
would  stop  the  men  from  going  along  to  the 
degree  they  were  supposed  to  work.  They  could 
not  get  enough  material  up  to  them.  He  testi- 
fied at  the  previous  hearing. 

Cross-examined,  tbe  witness  testified: 

That  be  supposes  some  days  he  had  nine  men 
working;  sometimes  a  man  would  not  come  in 
to  work.  When  a  man  did  not  come  in  to  work, 
he  would  take  a  man  from  tiie  crusher  so  as 
not  to  break  up  the  crew.  On  the  day  of  this 
accident,  he  does  not  know  whether  he  had  ten 
or  twelve  men  working.  If  one  man  quit  work 
on  that  day,  the  work  wonld  still  go  on  in  the 
pit.  One  man  away  would  make  a  greet  deal  of 
difference  in  some  respects.  He  had  men  work- 
ing on  the  crusher  the  day  of  the  accident  He 
does  not  know  how  many  men  were  working  on 
the  road  that  day.  He  does  not  know  whether 
one  of  the  men  quit  because  of  the  heat  He 
does  not  remember  whether  or  not  he  told  the 
men  to  quit  on  this  particular  day.  What  he 
said  at  the  last  hearing  was  true.  His  memo^ 
is  just  as  good  to-day  of  things  at  that  time,  aa 
it  was  at  the  last  hearing.  If  he  testified  in 
DanveiB  that  he  told  the  men  they  could  quit 
'if  it  got  too  hot  it  must  have  been  true.  He 
does  not  remember  testifying  about  that  He 
has  not  talked  with  anybody  about  this  case 
since  that  hearing. 

Questioned  by  diairman,  the  witness  testi- 
fied: 

That  tbe  men  were  doing  practically  steady 
work  becanse  the  car  was  hauled  away  as  fast 
aa  it  was  filled.  The  cars  run  on  devated  tracks 
and  dump  into  a  bin  which  is  about  200  or  300 
ftet  away;  then  the  track  backs  under  the  bin, 
a  man  pulls  the  lever,  and  the  material  goes 
&ito  the  truck.  There  was  a  car  being  filled 
practically  all  the  time.  Bivery  crew  had  their 
car;  it  might  take  two  minutes  for  it  to  go 
down  and  bade.  The  men  take  turns  going  down 
Witii  the  cars  and  the  men  who  remain  behind 
fide  up  the  stone,  which  has  been  thrown  to 
one  side,  to  be  put  in  the  crusher.  There  was 
no  one  on  the  job  on  August  2nd,  except  him- 
self, acting  as  boas. 

Questioned  by  counsel  for  the  Instuer,  wit- 
ness stated: 

That  the  gang  of  workmen  were  employed  by 
the  street  department  of  the  town  of  Danvers, 
under  the  head  of  laborers.  The  men  of  this 
gang,  at  times,  worked  very  hard;  they  did  not 
leaf  at  other  times.  When  his  back  was  turned, 
he  did  not  know  whether  the  men  worked  except 
by  knowing  how  often  the  cars  came  down. 
(Objection  to  last  statement  by  counsel  for 
claimant.)  Mr.  McCarthy  was  a  good  worker. 
He  does  not  remember  testifying  at  the  pre- 
vious hearing  that  no  one  kills  himself  when  he 
is  doing  town  work.  If  he  made  that  statement 
it  was  true.  He  still  thinks  that  no  one  kills 
himself  doing  town  work.  He  has  been  a  fore- 
man since  a  year  ago  last  April.. 


Sawyer,  Hardy,  Stone  &  Morrison,  of  Bos- 
ton (Gay  Gleason,  of  Boston,  of  counsel),  tor 
appellant. 

McSweeney  &  McSweeney,  P.  H.  Casldn, 
Jr.,  and  A.  Glovsky,  ^all  of  Salem,  for  ap- 
pellee. 

DB  COUROY,  J.  The  employe  received 
a  sunstroke  while  working  for  the  town  of 
Danvers  in  a  sand  or  gravel  pit  <m  August 
2,  1911.  The  Indnstrlal  Accident  Board 
awarded  him  compensation,  a  decree  in  ac- 
cordance with  their  decision  was  entered  in 
the  superior  court,  and  the  insurer  appealed. 
This  court,  in  May,  1918,  reversed  the  de- 
cree, and  ordered  that  the  case  be  recom- 
mitted to  the  board  "to  hear  the  parties  on 
the  question  whether  the  employe  was  at 
liberty  to  stop  his  work  in  time  to  protect 
himself  from  injury."  McCarthy's  Case,  230 
Mass.  429,  119  N.  B.  697. 

Thereupon  the  parties  submitted  expert 
and  other  testlidony,  and  after  a  hearing  the 
board  made  the  following  finding: 

"That  the  length  of  time  which  elapsed  be- 
tween the  time  when  the  employ^  bpgan  to  get 
the  first  symptoms  and  the  time  that  he  col- 
lapsed from  sunstroke  was  inappreciable  and 
that  he  had  no  opportunity  to  escape  the  effects 
of  the  personal  injury  occasioned  by  reason  of 
his  exposure  to  the  heat  While  ^he  employ^ 
had  the  same  right,  or  liberty,  to  leave  his  em- 
ployment as  any  employe  has  when  sickness  over- 
takes him,  he  had  no  prior  warning  of  the  coifi- 
ing  of  the  attack  of  sunstroke,  was  taken  un- 
awares, and  was  overcome  thereby,  because  the 
heat  in  the  gravel  pit  was  greater  than  the  heat 
to  which  an  ordinary  outdoor  worker  was  ex- 
posed on  the  day  of  the  injury." 

[1,  <]  This  finding  was  amply  warranted  by 
the  e'ridence.  It  settles  in  the  employe's 
favor  the  only  question  bearing  on  his  right 
of  recovery  that  was  left  open  on  the  ear- 
lier appeal  On  all  the  evidence  the  board 
was  warranted  In  finding  that  the  employe's 
injury  arose  out  of  his  employment  The 
place  where  he  worked  was  a  pit,  with  banks 
which  attracted  the  extreme  heat  and  shut 
off  the  air,  except  from  the  south.  The  na- 
ture of  his  work  required  him  to  remain  at 
it  steadily.  The  Board  wdl  might  find  as  a 
fact  that  the  location  and  nature  of  the 
work  peculiarly  exposed  the  employe  to  the 
danger  of  sunstroke;  in  other  words,  that  the 
risk  of  Injury  by  sunstroke  was  naturally 
connected  with  and  reasonably  incident  to 
his  employment,  as  distinguished  from  tbe 
ordinary  risk  to  which  the  general  public  is 
exposed  from  climatic  conditions  per  se. 
McManaman's  Case,  224  Mass.  654,  113  N. 
B.  287;  Mooradjian's  Case,  229  Mass.  621. 
118  N.  S.  051 ;  Hallett's  Case,  121  N.  B.  508, 
Jan.  IS,  1019 ;  Morgan  y.  Owners  of  Steam- 
ship Zenaida,  2  B.  W.  O.  a  10;  Davies  v. 
Gillespie,  6  B.  W.  0.  O.  64;  Kanscheit  v. 
Garrett  Laundry  Co.,  101  Neb.  702,  164  Jt. 
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W.  708;  State  ex  rd.  Ran  t.  District  Court, 
Ramsey  County,  138  Minn.  250,  164  N.  W. 
916,  L.  R.  A.  1918F,  918;  Hemon  v.  Holahan, 
182  App.  Div.  128,  169  N,  I.  Supp.  705. 
Decree  affirmed. 


(233  Mass  16) 

KOIiTIN  ▼.  BROWN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    AprU  18,  1919.) 

1.  Pawnbbokess  and  Monkt  Lenders  ^=>6 
— Dischabgb'  of'  Loans— Stathtb— Appli- 
cation TO  Reptkwaia 

It  was  the  legislative  intent,  as  expressed 
in  Rev.  Lavs,  c.  102,  |  51,  relative  to  discharge 
of  loans  of  less  than  $1,000  on  payment  or 
tender  by  debtor  of  princiiml  sum  and  interest 
at  18  per  cent,  per  annum,  eta,  to  maiie  statute 
applicable  to  loans  for  which  renewal  notes 
should  be  given  from  time  to  time  for  the 
amount,  principal  and  interest,  then  due,  which 
transactions,  in  each  instance,  do  not  constitute 
a  new  loan. 

2.  Biixs  and  Notes  <g=>94(l)— Lack  or  CoN- 

SIDEBATION— DlSCHABQE  OF  LOAN— STATUTE. 

Under  Rev.  Laws,  c.  102,  {  51,  where  there 
has  been  paid  on  account  of  a  loan  of  less  than 
S1,000,  by  different  persons  liable,  a  sum  ex- 
ceeding the  amount  actually  borrowed,  interest 
at  18  per  cent  per  annum,  and  $6  for  expense 
of  making  and  securing  loan,  a  note  given  by 
an  indorser  of  prior  notes  for  the  claimed  bal- 
ance is  without  consideration;  the  debt  having 
been  discharged. 

8.  Pawnbbokebs  and  Money  Lendxbs  €s>6 
— DiscHABOE  OF  Loan— Waives. 
A  borrower  could  waive  his  rights  under 
Bev.  Laws,  c.  102,  §  51,  relative  to  the  discharge 
of  loans  of  less  than  $1,000  on  payment  or  ten- 
der of  the  amount  actually  borrowed  and  inter- 
est at  18  per  cent,  per  annum,  etc.,  U  he  saw 
fit  to  do  80. 

Appeal  from  Municipal  Court  of  Boston, 
Appellate  Division;  Michael  J.  Creed,  Judge. 

Action  by  Julius  A.  Koltln  against  George 
H.'  Brown,  resulting  in  finding  for  defendant. 
The  case  was  reported  to  the  appellate  divi- 
sion of  the  municipal  court  of  the  city  of 
Boston,  which  ordered  Judgment  to  be  enter- 
ed for  plaintiff,  and  defendant  ai^ala  Or- 
der ot  the  app^ate  diylsion  reversed,  and 
Judgment  ordered  entered  for  defendant. 

W.  R.  Scarritt,  Jr.,  of  Boston,  for  appel- 
lant 
H.  0.  Dimbar,  of  Boston,  for  appellee. 

CROSBY,  J.  This  Is  an  action  on  a  prom- 
issory note  made  by  the  defendant  and  deliv- 
ered to  one  Rubenstein,  who  transferred  It 
to  the  plaintlfF  after  maturity.  The  defense 
is  want  of  consideration. 

The  history  of  the  transaction  between  the 


parties  so  far  as  material  to  the  determlna- 
tlon  of  the  issue  Involved  is  as  follows: 

On  March  21,  1915,  a  corporation  known 
as  the  Dlnsmore  Power  Process  Company 
borrowed  $590  from  Rubenstein  and  gave  to 
him  its  promissory  note  for  that  amount 
payable  to  his  order  in  two  months.  The 
note  was  indorsed  by  the  defendant  and  also 
by  one  Mintz.  This  note  was  renewed  five 
times  and  a  new  note  was  givai  upon  each 
renewal  for  the  balance  then  due;  the  inter- 
est on  the  new  note  was  paid  In  advance  by 
the  maker  at  the  rate  of  3  per  cent,  a  month, 
and  the  old  note  was  delivered  up  to  the 
maker  for  cancellation.  On  all  the  notes 
above  referred  to  the  defendant  and  Mints 
were  Indorsers. 

On  March  6,  1916,  a  note  was  given  to  Rn* 
bensteln  for  the  amount  tbea  due.  The  de- 
fendant Brown  was  the  maker  of  this  note, 
but  it  was  not  indorsed  by  Mlntz  nor  was  the 
Dlnsmore  Power  Process  Company  a  party 
to  It.  There  were  five  renewals  of  this  note 
so  glv^i  by  the  defendant  of  which  the  one 
in  suit  is  the  last.  At  the  time  of  each  of 
these  renewals  the  aid  note  was  delivered  up 
and  a  new  note  given  for  the  amount  then 
due.  Payments  were  made  from  time  to  time 
upon  the  principal  of  the  loan,  and  at  the 
time  of  each  renewal  the  Interest  on  the  new 
note  was  paid  In  advance.  The  entire  amount 
of  the  Interest  payments  upon  the  twelve 
notes  so  given  amounted  to  $286.80;  and  the 
entire  amount  of  the  payments  on  account 
of  principal  amounted  to  $440.  It  was 
agreed  before  the  trial  Judge  that — 

"the  sum  of  the  respective  interest  payments 
(except  the  last  payfnent  of  $9  on  the  note  in 
suit,  which  it  is  contended  by  the  plaintiff  is 
within  the  statutory  minimum)  in  excess  of  18 
per  cent  per  pnnum  upon  the  amount  and  for 
the  period  for  which  each  interest  payment  was 
made  is  sufficient  if  it  should  t>e  applied  to  the 
note  in  suit  to  fully  pay  the  same." 

As  it  is  admitted  by  the  plaintiff  that  the 
total  payments  made  upon  the  loan  by  all 
the  different  parties  liable  on  the  notes  were 
In  excess  of  the  amount  required  by  R.  L.  c. 
102,  {  51,  to  discharge  the  loan,  it  Is  the  con- 
tention of  the  defendant  that  the  loan  was 
fully  discharged  before  the  note  in  question 
was  given  and  that  it  was  without  considera- 
tion; and  having  been  acquired  by  the  plain- 
tiff after  maturity,  the  defendant  Is  not  lia- 
ble thereon.  It  ia  the  contention  of  the 
plaintiff  that  the  statute  la  not  applicable  to 
the  case  at  bar. 

[1,  2]  While  the  questions  presented  have 
not  been  previously  considered  by  this  court, 
we  are  of  opinion  that  it  was  the  intention  of 
the  Legislature  as  expressed  in  the  statute 
to  make  it  applicable  to  loans  of  this  kind. 
Under  the  statute,  the  giving  of  the  notes 
from  time  to  time  for  the  amount  then  due  did 
not  constitute  in  each  Instance  a  new  loan. 
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The  payments  on  accoant  of  principal  and  In- 
terest are  to  be  treated  as  payments  on  ac- 
count of  the  original  loan,  and  not  as  sepa- 
rate and  Independent' transactions.  All  tbe 
payments  were  made  on  account  of  the  origi- 
nal sum  borrowed;  and  as  the  loan  was  for 
less  than  $1,000,  and  there  has  been  paid  aa 
account  thereof  a  sum  exceeding  the 
amount  actually  borrowed  and  a  sum  equal 
to  $5  for  the  actual  expenses  of  making  and 
sequring  the  loan,  It  follows  that  when  the 
note  In  suit  was  given  the  debt  had  been  dis- 
charged; and  as  the  note  is  without  consid- 
eration no  legal  liability  is  Imposed  upon  the 
defendant  The  circumstance  that  the  de- 
fendant was  not  the  maker  of  the  first  six 
notes  cannot  affect  the  conclusion  reached; 
as  an  Indorser  of  these  notes  he  was  liable 
thereon,  and  as  to  all  subsequent  notes  ex- 
cept the  last  be  was  primarily  liable  as 
maker. 

[3]  It  could  not  properly  be  found  that 
there  was  a  waiver  by  the  borrower  of  any 
rights  given  by  the  statute.  Undoubtedly  the 
borrower  could  waive  his  rights  if  be  saw 
fit  to  do  so,  as  the  statute  was  Intended  for 
his  benefit  Reed  v.  Boston  Ijoaq  Co.,  160 
Mas&  237,  35  N.  B.  677 ;  Shawmut  Commer- 
cial Paper  Co.  v.  Brlgham,  211  Mass.  72,  97 
N.  B.  636.  In  Spofford  v.  State  Loan  Co., 
208  Mass.  84,  94  N.  B.  287,  It  was  held  that 
where  a  borrower  executed  to  the  lender  a 
release  of  all  his  rights  under  the  statute,  he 
was  bound  thereby.  That  case  is  not  an  au- 
thority In  favor  of  the  plaintiff.  Shawmut 
Commercial  Paper  Co.  v.  Brlgham,  supra, 
does  not  support  the  plaintiff's  contoitlon. 
In  that  case  the  borrower  had  not  paid  or 
tendered. the  full  amount  of  the  loan,  and 
therefore  could  not  take  advantage  of  the 
statute.  In  the  present  case  the  note  had 
been  paid  In  full  under  the  statute  before  the 
last  note  was  given. 

It  being  admitted  that  the  lender  bas  re- 
ceived payments  sufficient  to  discharge  the 
loan  under  the  statute,  it  is  Immaterial  that 
such  payments  have  bem  made  1^  different 
persons  liable  for  the  amount  borrowed.  It 
follows  that  the  order  of  the  Appellate  Di- 
vision that  Judgm^it  l>e  entered  for  the 
plaintiff  for  the  amount  therein  stated  with 
Interest,  must  be  reversed  and  Judgment  en- 
tered for  the  defendant 

So  ordered. 


tZii  Mass.  9) 

ERNST  V.  RIVERS  et  aL 

(Supreme  Judicial  Court  of  MasgachuBetta. 
Suffolk.    April  18, 1919.) 

1.  PERPETurrras    «=4(15)  —  Trust    Not    xct 

COHTRAVKNTION    OF   RULB. 

Will  of  life  tenant  of  trust,  bequeathing  part 
to  sister  for  life,  rest  to  trustees  to  pay  income 


to  such  sister  and  another  for  Hfe,  other  sister 
to  receive  all,  if  first  died  first,  and,  if  other 
died  first  fund  to  be  divided  into  equal  parts, 
one  to  be  held  for  first  sister  for  life,  other  to 
be  divided  into  three  equal  parts,  one  to  go  to 
other  sister's  son  absolutely,  and  other  two- 
thirds  to  be  held  for  <^thor  sister's  two  daugh- 
ters for  life,  on  death  of  each  trustees  to  con- 
vey principal  of  share  to  daughter's  cbildrRn 
then  living  and  issue  of  any  deceased  child  of 
daughter,  and,  if  neither  daughter  should  leave 
issue,  to  convey  her  share  to  "lineal  heirs"  of 
testator's  mother,  and,  if  none,  to  cousins,  etc., 
did  not  create  trust  contrary  to  rule  against  per- 
petuities ;  three  children  of  testator's  other  sis- 
ter being  all  bom  t>efore  death  of  liis  mother. 

2.  Wills  «=>506(1)—Constbdctio«— "Lineal 
Heibs"  as  Meanino  Descendants. 
Will  of  life  tenant  of  trust  bequeathing 
part  to  sister  for  life,  rest  to  trustees  to  pay 
income  to  such  sister  and  another  for  life,  other 
sister  to  receive  all,  if  first  died  first  and,  if 
other  died  first  fund  to  be  divided  into  equal 
parts,  one  to  be  held  for  first  sister  for  life,  oth- 
er to  be  divided  into  three  equal  parts,  one  to 
go  to  other  sister's  son  absolutely,  and  other 
two-thirds  to  be  held  for  other  sister's  two 
daughters  for  Ufe,  on  death  of  each  trustees 
to  convey  principal  of  share  to  daughter's  chil- 
dren then  Uving,  and  issue  of  any  deceased  child 
of  daughter,  and,  if  neither  daughter  should 
leave  issue,  to  convey  her  share  to  "lineal  heirs" 
of  testator's  mother,  and,  if  none,  to  cousins, 
etc.,  held  to  have  meant  by  "lineal  heirs"  the 
motiier's  descendants;  such  heirs  to  be  ascw- 
tained  on  the  happening  of  a  future  events 
when  the  trustees  were  to  convey  the  fund. 

[Ed.  Note. — EYir  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Lineal  Heirs.] 

8.  Wills  «=3629  —  Constbuciion  —  Yestino 
OF  RiQHTs — Intention, 
The  general  rule  that  the  rights  of  devisees 
or  legatees  are  to  be  taken  to  vest  at  the  time 
of  testator's  death  cannot  prevail,  if  contrary 
to  his  dearly  expressed  intention. 

4.  Wiiiis  «=»531(2)— OoNSTEUCTioN— Gift  to-' 
"Hkibs"  OB  "Issue"— Class  Refekbed  to. 
It  is  a  general  rule,  to  be  followed,  unless 
testator  has  clearly  manifested  a  contrary  in- 
tent that  a  devise  or  bequest  to  "iieirs"  or 
"issue"  refers  to  class  of  benefidaries  who 
would  t>e  entitled  to  take  under  law  of  intestate 
succession,  if  designated  ancestor  had  died  at 
time  fixed  for  ascertaining  the  class,  and  also- 
indicates  members  of  class  so  determined  are 
to  share  as  such  persons  would  share  under 
statute  relating  to  distribution  of  intestate  es- 
tates, so  that  distribution  is  not  to  be  per 
stirpes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and   Seond   Series,  Heirs; 

Issue.] 

f 

B.  Wills  <S=>498,  506(1)— Gut  to  Heibs  ob 

ISetTB— COUFETITION    BXTWEEN    ObANDOHIL- 
DBEN  AND  PABENTa 

Where  a  gift  is  made  to  members  of  a  class 
described  as  "heirs"  or  "issue,"  grandchildren 
and  their  descendants  will  not  be  allowed  to 
compete  with  their  parents,,  unless  such  was 
testator's  intention. 
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Case  OEteserved  from  Saprame  Judicial 
Court,  Suffolk  Ctounty. 

BUI  for  Instructions  by  Roger  Ernst, 
trustee,  against  Robert  Wbeaton  Rivers  and 
others.  On  reservation  on  tbe  amended  bill 
and  answers  for  consideration  of  the  full 
court  Decree  ordered  to  be  entered  direct- 
ing tbe  petitioner. 

Clifford  H.  Walker,  of  Boston,  guardian  ad 
litem  (Roland  Gray,  of  'Boston,  of  counsel), 
for  defendants  Goorge  R.  R.  Rivera  and 
others. 

Walter  L.  Van  ESeeck  and  Edwin  A. 
Howes,  Jr.,  both  of  Boston,  for  defendants 
Shields  and  others. 

Channlng,  Corneau  &  Frothlngham,  of  Bos- 
ton, for  defendant  Robert  Wheaton  Rivers. 

CROSBY,  J.  This  Is  a  bill  for  instruc- 
tions by  the  surviving  trustee  tinder  the  will 
of  Jonathan  Russell. 

The  trust  fund  respecting  which  the  trus- 
tee desires  instructions  has  been  held  hereto- 
fore for  the  benefit  of  one  Mary  Rivers,  a 
niece  of  the  testator,  who  died  on  August 
7,  1918,  thereby  ending  the  trust  except  for 
the  purposes  of  distribution. 

By  her  will  as  modified  by  the  first  and 
third  codicils,  Lydia  Smith  Russell,  mother 
of  Jonathan  Russell,  disposed  of  her,  estate 
(so  far  as  material  to  the  questlona  Involved 
in  this  case)   as  follows: 

She  devised  and  bequeathed  one-fourth  of 
her  estate  (Increased  to  <me-third  by  the 
death  of  her  daughter  Ida  before  the  testa- 
trix's death)  to  her  son  Jonathan,  to  have 
and  to  hold  for  and  during  his  natural  life 
with  the  power  of  appointment  by  will,  which 
in  its  final  form  as  expressed  in  the  third 
codicil  is  as  follows: 

"It  is  my  will  that  my  daughters  and  son 
shall  have  power  of  disposing  of  their  respective 
shares  of  my  estate  among  my  lineal  heirs,  to 
have  and  enjoy  tbe  same  upon  sncb  terms  and 
provisions  as  may  be  prescribed  by  my  children. 
The  foregoing  provisions  are  made  for  appoint- 
ments to  take  effect  in  ease  of  the  death  of  any 
of  my  children  without  Issue  then  living." 

Tbe  testatrix,  Lydla  Smith  Russell,  was 
survived  by  three  children,  namely,  Jonathan 
Russell,  who  died  in  18T5  without  issue, 
Oeraldine  I.  (Rivers)  Upton,  who  died  in 
1886  leaving  three  children,  and  Rosalie  G. 
Russell,  who  died  in  18d7  without  issue. 

The  children  of  Geraldine  who  survived 
her  were  George  R.  R.  Rivers,  who  died  in 
19(X)  and  Is  survived  by  one  child,  Robert 
Wheaton  Rivers;  Rosalie  O.  Sheffield  who 
died  In  1909  leaving  nine  children,  one  of 
•  whom  has  since  deceased  without  issue;  and 
l£ary  Rivers  who  died  in  1918  without  issue. 
She  was  tbe  last  of  the  grandchildrai.  It 
thus  appears  that  at  the  time  of  the  death  of 
Mary  Rivers  there  were  living  nine  great- 


grandchildren of  I/ydia  Smith  Russell,  name- 
ly, the  surviving  son  of  George  R.  R. 
Rivers  and  eight  surviving  sons  and  daugh- 
ters of  Rosalie  G.  Sheffield;  and  no  issue  of 
any  deceased  great-grandchildren.  The  son 
of  George  R.  R.  Rivers  has  three  children. 
One  of  the -sons  of  Rosalie  G.  SbdBeld  has 
two  children ;  ond  of  her  daughters  had  four 
children  at  the  date  of  Mary  Rivers'  death, 
one  of  whom  has'  since  died.  Tbe  descend- 
ants of  Lydla  Smith  Russell  living  at  the 
date  of  Mary  Rivers'  death  therefore  were 
nine  great-grandchildren  and  nine  children 
of  three  of  these  same  great>grandchildren. 

Under  the  will  of  Lydla  Smith  Russell  as 
modified  by  the  first  and  third  codicil  thereto, 
Jonathan  Russell  received  one-third  of  his 
mother's  estate  in  trust  for  his  benefit  for 
life  with  power  (in  the  event  of  his  death 
without  issue  then  living)  to  appoint  by  will 
the  principal  among  the  "lineal  heirs"  of  hia 
mother  at  his  decease. 

Under  the  third  artiote  of  Jonathan 
Russell's  will  as  modified  by  the  first  codicil, 
he  devised  and  bequeathed  the  fund  as 
follows:  To  his  sister  Rosalie  G.  Russell  he 
gave  a  Ufe  estate  in  certain  real  estate  In 
Milton;  and  the  rest  of  his  estate  to  trustees 
to  pay  the  income  in  equal  shares  to  his  two 
sisters,  Geraldine  I.  Upton  (formerly  Rivers) 
and  Rosalie  G.  Russell,  during  their  respec- 
tive lives— Geraldine  to  receive  the  entire 
Income  if  Rosalie  should  die  first  If  (as 
happened^  Geraldine  should  die  first,  the 
trust  fund  should  then  be  divided  into  two 
equal  parts,  one  of  whldi  the  trustees  should 
continue  to  b<dd  for  the  benefit  of  his  (the 
testator's)  sister  Rosalie  during  her  life;  the 
other  half  was  to  be  divided  into  three  equal 
parts,  one  of  which  was  to  go  to  Geraldlne's 
son  George  R.  R.  Rivera  absolutely,  and  the 
other  two  thirds  were  to  be  held  in  trust  for 
the  benefit  of  Geraldine^  two  daughters, 
Mary  Rivers  and  RoeaUe  G.  Sheffield,  equally 
during  their  respective  lives ;  it  being  provid- 
ed that  on  tbe  death  of  each  of  these  two 
daughters  the  trustees  "shall  convey  in  fee 
simple  and  transfer"  the  principal  of  the 
share  so  held  in  trust  for  her  benefit  to  her 
children  then  living  and  the  lawful  issue  of 
any  deceased  dilld  of  such  daughter ;  and  in 
the  event  that  either  daughter  should  leave 
no  lawful  issue  surviving  at  her  death,  then 
they  (the  trustees)  shall  under  the  first  codi- 
cil "convey  in  fee  simple  and  transfer"  such 
share  "to  the  lineal  heirs  of  my  mother, 
Mrs.  Lydla  Smith  Russell"  and  if  there  be  no 
such  "lineal  heirs"  then  living  to  my  cousins 
Mrs.  Ludnda  Jameson  and  Mrs.  Sarah  Ernst 
in  equal  shares,  "or  if  either  of  them  be  then 
dead,  to  oonvey  in  fee  simple,  transfer  and 
pay  over  her  said  share  to  her  lawful  issne 
then  living."  The  provision  so  made  under 
the  first  codicil  was  in  substitution  for  a 
provision  in  the  original  will  which  directed 
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the  trnstees  upon  tbe  o(»itlxigency  above 
referred  to  "to  cmvey  and  transfer  the  same 
to  the  peraoos  who  Bhall  then  be  the  heira 
at  law  of  my  said  sister  Geraldlne."  The 
will  and  codldl  provide  for  the  same  dis- 
position of  Rosalie  G.  Russell's  share  after 
her  death,  Indndlng  the  real  estate  In  MUton. 
This  real  estate  has  been  sold  and  one-third 
of  each  half  of  the  principal  of  the  fund,  and 
of  the  proceeds  of  the  real  estate  has  been 
distributed  to  George  R.  R.  Rivers. 

That  pert  of  the  remainder  which  was  held 
in  trust  for  Mrs.  Sheffield  (Geraldlne' s  daugh- 
ter) and  one-third  of  the  proceeds  of  the 
real  estate  In  Milton  have  been  distributed 
to  her  surviving  hdirs  under  the  terms-of  the 
will.  Leverett  v.  Rivers,  206  Mass.  241,  M  N. 
E.  470.  As  previously  stated  this  bill  for 
instructions  relates  to  the  final  distribution 
of  the  portion  ^f  the  trust  fund  held  for  the 
baieflt  of  Mary  Rivers,  Geraldlne  Upton's 
onmarried  daughter  who  died  August  7,  1918, 
without  issue.  The  trustees  are  directed  by 
the  testator  upon  the  happening  of  this  con- 
tingency to  "convey  in  fee  simple  and  trans- 
fer" the  fund  so  held  in  trust  for  Mary 
Rivers  to  the  "lineal  h^irs  of  my  mother, 
Mrs.  Lydla  Smith  Russell,"  and  the  questions 
are  what  persons  are  entitled  thereto,  and 
in  what  proportions? 

The  trust  fund  so  to  be  distributed  condsts 
of  one-third  of  the  trust  estate  created  by 
the  testator's  will — being  one-third  of  the 
one-half  which  was  partially  distributed  on 
the  death  of  Geraldlne,  and  one-third  of  the 
one-half  which  was  thereafter  held  for  the 
use  and  benefit  of  Rosalie  G.  Russell,  and 
was  partially  distributed  after  her  death, 
and  also  one-third  of  the  proceeds  of  the 
real  estate  in  Milton. 

[1]  The  trust  created  by  the  will  of  Jona- 
than Russell  is  not  contrary  to  the  rule 
against  perpetuities,  as  it  appears  that  the 
three  children  of  Geraldlne  I.  Upton  were  all 
in  being  before  the  death  of  Lydia  Smith 
Russell.    Leverett  v.  Rivers,  supra. 

In  exercising  the  power  of  appointment 
given  to  him  by  his  mother's  will,  the  testator 
followed  closely  the  language  used  by  her 
in  her  will ;  and  it  is  a  reasonable  inference 
that  in  making  his  appointment  he  used  the 
words  "lineal  heirs"  In  the  same  senses  in 
whldi  he  believed  them  to  have  been  used  in 
her  will,  and  Intended  them  to  have  the  same- 
meaning. 

[2]  It  Is  plain  that  "lineal  heirs"  means 
descendants.  While  the  testator's  mother 
died  in  1869,  his  death  did  not  occur  until 
1875,  and  it  would  seem  certain  that  he  did 
not  intend  to  use  the  word  "heirs"  in  the 
strict  legal  sense  of  heirs  as  they  existed 
at  the  time  of  his  mother's  death.  At  that 
time  they  were  his  two  sisters  and  himself. 
If  he  had  meant  them  the  use  of  the  word 
"lineal"  would  have  been  unnecessary.  When 
the  will  is  construed  as  a  whole,  In  view  of 


all  the  drcnmstances  It  could  not  reasonably 
be  found  that  he  Intended  to  include  himself 
and  his  two  sisters  as  the  only  members  of 
a  class  who  should  take  upon  the  final  dis- 
tribution of  the  fund.  Having  provided  an 
equitable  life  estate  for  each  of  the  daughters 
of  Geraldlne  who  should  survive  her  mother, 
this  sister  would  not  have  been  living  when 
the  contingency  happened  upon  which  "liueal 
heirs"  would  become  entitled:  besides,  he 
expressly  provided  In  the  first  codldl  that 
his  trustee  should  convey  to  his  two  cousins 
"if  there  shall  be  no  such  'lineal  heirs'  then 
living."  In  view  of  these  considerations  and 
the  other  provisions  of  his  will,  it  is  manifest 
that  he  did  not  intend  to  make  a  gift  to  a 
class  the  members  of  which  were  to  be  de- 
termined as  ofi  the  date  of  his  mother's 
death,  bat  that  such  heirs  should  be  ascer- 
tained on  the  happening  of  a  future  ev«it, ' 
at  which  time  the  trustees  were  to  transfer 
and  convey  the  fund. 

[t,  4]  The  general  rule  of  construction  that 
the  rights  of  devisees  or  legatees  are  to  be 
taken  to  vest  at  the  time  of  the  testator's 
death  cannot  prevail  if  contrary  to  the  clear- 
ly expressed  intention  of  the  testator.  Heard 
V.  Read,  169  Mass.  216,  47  N.  E.  778;  Bos- 
worth  V.  Stockbridge,  189  Mass.  26©,  75  N. 
B.  712;  C?rapo  v.  Price,  190  Mass.  319,  76  N. 
B.  lOlS;  White  v.  Underwood,  215  Mass.  299, 
102  N.  B.  426.  The  time  when  the  trustees 
are  directed  to  transfer  and  convey  the  fund 
to  the  "lineal  heirs"  of  the  testator's  mother 
must  be  held  to  have  referred  to  the  time 
when  Mary  'Rivers  died,  without  issue.  It  is 
a  general  rule  of  construction  to  be  followed 
unless  the  testator  has  clearly  manifested  a 
contrary  intention  that  a  devise  or  bequest 
to  "heirrf*  or  "Issue"  refers  to  that  class  of 
benefldarles  who  would  be  entitled  to  take 
under  the  law  of  intestate  succession  if  the 
designated  ancestor  had  died  at  the  time 
fixed  for  ascertaining  the  class,  and  also 
indicates  that  the  members  of  the  dass  so 
determined  are  to  share  In  the  same  manner 
and  proportions  as  such  persons  would  share 
under  the  statute  relating  to  the  distribution 
of  intestate  estates.  Houghton  v.  Kendall,  7 
Allen,  72;  Rand  v.  Sanger;  115  Mass.  124; 
Allen  V.  Boardman,  193  Mass.  284,  286,  79  N. 
E.  260,  118  Am.  St.  Rep.  497. 

[C]  Where  a  gift  Is  made  to  members  of  a 
class  described  as  "heirs"  or  "issue"  in  ac- 
cordance with  the  rule  last  above  stated  It 
is  held  that  granddilldren  and  their  descend- 
ants will  not  be  allowed  to  compete  with 
their  parents  unless  such  was  the  intention 
of  the  testator.  We  find  no  sudi  intentiCKi 
'on  the  part  of  the  testator  In  the  case  at 
bar.  In  Manning  v.  Manning,  229  Mass.  527, 
at  iwge  529,  118  N.  E.  676,  at  page  677,  it 
was  said: 

"By  allowing  the  granddilldren  and  great- 
grandchildren to  take  simoltaneously  it  admits 
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children  to  compete  with  dieir  living  parents— 
a  construction  to  be  avoided  unless  such  plain- 
ly was  the  testator's  intention."  Jackson  v. 
Jackson,  153  Mass.  374,  26  N.  E.  1112,  11  U 
R.  A.  305.  25  Am.  St.  Rep.  643;  Coates  v. 
Burton,  191  Mass.  180,  77  N.  E.  311;  Dexter 
V.  Inches,  147  Mass.  324,  17  N.  E.  561. 

It  follows  that  the  "Uneal  heirs"  of  Lydia 
Smith  Russell  at  the  date  of  Mary  Rivers' 
death  are  her  nine  great-grandchildren ;  and 
that  their  children,  although  descendants  of 
Mrs.  Russell,  are  not  members  of  the  class 
described  in  the  will  of  the  testator  because^ 
their  parents  being  alive,  they  would  not  be 
entitled  to  Inherit  from  Mrs.  Russell  under 
the  statute  of  distribution.  R.  !<.  c.  133,  {  1. 
And  as  all  of  the  nine  members  of  the  class 
are  of  the  same  degree  of  kindred  to  Mrs, 
.Russell  they  are  entitled  to  share  equally. 

While  It  is  a^eed  by  coimsel  for  the  great- 
great-grandchildren  that  the  "lineal  heirs" 
are  those  living  at  the  time  of  the  death  of 
Mary  Rivers,  and  that  when  she  died,  the 
time  for  distribution  had  arrived,  he  contends 
that  the  words  "my  lineal  heirs"  as  used  in 
the  third  codicil  of  Mrs.  Russell's  will  which 
gave  to  her  son  Jonathan  the  power  of  dis- 
posing of  his  share  of  her  estate  "among  my 
lineal  heirs,"  mean  all  the  descendants  of 
Mrs.  Russell  however  remote,  and  that  those 
words  were  so  construed  by  this  court  in  the 
case  of  Leverett  v.  Rivers,  supra.  In  that 
case  the  question  tor  decision  was  whether 
the  appointment,  to  children  of  Mrs.  Sheffield 
bom  after  Jonathan  Russell's  death  was 
valid.  The  statement  in  the  opinion  that 
"when  a  power  Is  given  to  appoint  among 


the  lineal  heirs  [which  in  this  case  as  matter 
of  construction  means  descendants]  of  the 
testator  •  •  •"  meant  that  "Uneal  heirs" 
were  direct  descendants  as  distinguished 
from  collateral  heirs.  The  court  did  not 
undertake  to  define  in  that  case  the  limits  of 
the  class  who  would  be  entitled  to  take  on 
final  distribution  upon  the  contingency  which 
has  happened  in  the  case  at  bar. 

We  cannot  agree  with  the  oontoition  of 
Robert  Wheaton  Rivers  that  he  is  entitled  to 
one  half  of  the  estate,  and  that  the  other  half 
should  be  divided  between  the  eight  surviv- 
ing cbildren  of  Rosalie  O.  Sheffield.  There 
Is  nothing  to  show  that  the  testator  Intended 
that  the  distribution  should  be  per  stirpes; 
such  a  division  would  not  be  In  accordance 
with  the  rule  of  the  statute  of  dlstrlbntlon, 
and  would  be  contrary  to  the  rule  of  con- 
struction applied  in  cases  her^nbefore  re- 
ferred to  where  the  word  "heirs"  and  the 
word  "issue"  have  been  used  In  description 
of  a  class. 

A  decree  Is  to  be  ottered  directing  the 
petitioner  to  transfer  and  convey  one-ninth 
part  of  the  trust  fund  with  accumulations 
of  Income  since  the  death  of  Mary  Rivers,  to 
each  one  of  the  ^ght  surviving  children  of 
Rosalie  O.  Sheffield,  and  the  remaining  one- 
ninth  part  to  Robert  Wheaton  Rivers,  the 
only  surviving  child  of  George  R.  R.  Rivers. 
Costs  and  counsel  fees  are  to  be  allowed  to 
be  paid  out  of  the  fund  to  the  guardian  ad 
litem  of  the  great-great-grandchildren  for  his 
services,  the  amount  to  be  determined  by  a 
single  Justice. 

So  ordered. 
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(as  Uass.  SS) 

LBVX  T.  BADSAX. 

(Supreme  Jadidal  Cionrt  of  Massachiuetta. 
Suffolk.    April  23,  1919.)  ' 

1.  BviDXNCB  9=>5S6  —  J>WBKUEW  or  Txsn- 
uoNT  OF  Pahty. 

In  seller's  action  for  price  of  goods  ordered 
from  sample,  trial  court  was  not  bound  to  be- 
lieve the  buyer's  testimony  that  the  goods  were 
to  be  deUvered  to  him  at  his  store. 

2.  Saus  «s>201(2)  —  Passagx  or  Tnxx  oir 
Deuvebt— Spkoiai.  CSowtraot— Statotk. 

In  action  by  seller  of  goods  for  the  price, 
the  trial  court,  under  St  1908,  c.  237  (Sales 
Act)  pt  2,  I  19,  rule  5,  and  part  3,  §  43,  was 
not  required  to  rule  that  the  order  sent  by  the 
seller's  salesman,  "Send  to  [the  buyer]  Hyde 
Park  aTenne,"  constituted  a  special  or  implied 
contract  that  title  should  not  pass  until  de- 
livery to  buyer  at  Hyde  Park. 

S.  Satks  «=»201(4)— Rbfcbai.  to  Ruix— Iic- 

PLICATIOR   OF  FiRDinO. 

Under  St.  1908,  c.  237,  pt  2,  {  19,  rule 
4  (2),  title  passed  to  the  buyer  on  delivery  by 
the  seller  to  the  expressman  designated  by  the 
buyer  for  delivery  to  him. 

4.  Sales  <8=9l68(5)  —  Saue  bt  Sauplk  —  In- 

SPEOnON   AND   VEBinOATION. 

Where  goods  are  sold  by  sample,  and  se- 
lected and  sold  by  the  seller,  the  buyer  has  a 
right  of  inspection  and  verification  before  ac- 
ceptance, and  there  is  no  acceptance  until  he  has 
•xerdsed  or  waived  the  ri^t 

Appeal  from  Municipal  Court  of  Boston, 
Appellate  Division;  Thomas  H.  Dowd,  Judge. 

A(rtlon  of  contract  by  Albert  J.  Levy  against 
Irving  C.  Radkay,  resulting  In  a  finding  for 
plaintiff.  The  case  was  reported  to  the  ap- 
pellate division  of  the  municipal  court  of 
the  city  of  Boston,  which  dismissed  the  re- 
port, and  defendant  appeals.  Order  of  appel- 
late division  affirmed. 

James  E.  Kelley,  of  Boston,  for  appellant 
Philip  Bubensteln,  of  Boston,  for  appeUee. 

PIEBCB,  J.  This  is  an  action  of  contract 
brought  by  the  seller  to  recover  from  the 
buyer  the  price  of  goods  ordered  from  sam- 
ples shown  at  the  buyer's  store. 

[1,2]  The  evidence  warranted  the  finding 
of  the  presiding  Judge  "that  defendant  di- 
rected the  plaintiff  to  ship  the  merchandise 
In  suit  by  Mahoney's  Express,  and  that  the 
defmdant  was  to  pay  the  express  charges  for 
transportation."  The  Judge  was  not  bound 
to  believe  the  testimony  of  the  defendant  that 


the  goods  were  to  be  delivered  to  the  defend- 
ant at  his  store  in  Hyde  Park.  Nor  was 
he  required  to  rule' that  the  order  sent  by 
the  salesman,  "Send  to  I.  Badkay,  Hyde 
Park  Ave.,  »  »  • "  constituted  a  special  or 
Implied  contract  that  the  title  to  the  goods 
should  not  pass  until  delivery  to  the  buyer 
at  Hyde  Park.  St  1906,  c.  237,  pt  2,  i  19, 
rule  6;  St  1908,  c.  287,  pt  8,  {  43.  The  evi- 
dence warranted  a  finding  that  the  plaintiff 
selected  and  packed  the  goods  as  ordered, 
and  delivered  them  for  transmission  to  the 
defendant  to  Mahoney's  Eizpress,  the  carrier 
or  bailee  named  by  the  defendant  for  that 
purpose.  St  1908,  c.  237,  pt  2,  §  19,  rule  4 
(2).  The  goods  were  destroyed  by  fire  while 
In  the  possession  of  Mahoney's  Expreiss. 

[3]  The  request  to  rule  that  "upon  the 
whole  evidence  plaintlfT  cannot  recover" 
oould  not  have  been  given  rightly.  The  Judge 
by  his  refusal  to  rule  as  requested  must  be 
taken  to  have  found  that  there  was  no  agree- 
ment that  the  title  should  not  pass  until  de- 
livery at  the  place  of  business  of  the  defend- 
ant, and  to  have  ruled  as  he  did  rule  "that 
the  title  to  the  merchandise  passed  to  de- 
fendant upon  delivery  to  Mahoney."  Twltch- 
ell-CbampUn  Co.  v.  Badovsky,  207  Mass. 
72,  92  N.  E  1038;  Garvan  v.  N.  Y.  C.  &  H. 
B.  k,  210  Mass.  275,  96  N.  B.  717. 

The  finding  of  fact  necessarily  made  by 
the  Judge  In  refusing  the  first  request  also 
necessitated  a  refusal  to  give  rulings  num- 
bered 2,  8,  4  and  6. 

[4]  The  sixth  request:  "Hie  goods  were 
sold  by  sample  and  selected  and  shipped  by 
the  seller,  and  the  buyer  had  the  right  of 
inspection  and  verification  before  acceptance. 
There  was  no  acceptance  until  he  had  exer- 
cised this  ri^t  or  waived  It" — Is  sound  as  a 
general  statement  of  the  law  governing  sales 
by  sample,  but  Is  Inapplicable,  and  could  not 
have  been  given  when  the  goods  were  lost 
by  fire  or  otherwise,  and,  as  here,  tn  pur- 
suance of  the  terms  of  the  contract  they 
were  to  be  and  were  In  fact  delivered  to 
a  carrier  chosen  by  the  purchaser.  Willis- 
ton  on  Sales,  i  473,  and  cases  cited.  After 
the  passing  of  title  the  risk  of  loss  and  other 
incidents  of  ownership  fall  upon  the  buyer. 
Murphy  v.  Sagola  Lumber  Co.,  125  Wis.  368, 
368,  103  N.  W.  1113;  McNeal  v.  Braun,  68 
N.  J.  Law.  617,  620,  23  Atl.  687,  28  Am.  St 
Hep.  441,  and  following ;  Skinner  v.  Orlfflths 
ft   Sons,  80  Wash.   291,  293,  <141  Pac.  693. 

The  6rder  of  the  appellate  dlvisiim  "report 
dismissed,"  must  be  affirmed. 

So  ordered. 


EsFor  other  eai 
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KHOWN  T.  HUpHBS  et  ri. 

(Supreme  Judidal  Court  of  Massachusetts. 
Suffolk.     April  17,  1019.) 

1.  Costs   «=>112(1)  —  FAiLtrsK   ot   Nonbesi- 

DXNT  TO    FUBNISH    SbCITBITT— WAIVEB. 

Under  ordinary  circumstances,  failure  of 
nonresident  to  furnish  indorser  for  costs  is  tak- 
en to  have  been  waived,  if  objection  is  not  made 
at  first  term  of  court;  but  where  fact  that 
plaintiff  is  not  an  inhabitant  is  not  disclosed  in 
tlie  pleadings,  and  is  not  known  to  defendant, 
the  rule  has  no  application. 

2.  Costs    «=9ll7  —  Nowbesident  —  Reqtjibe- 

MENT    OF    SeCUBITY  —  OBDXB  —  ABSENCE    OF 

Statement  of  Amount. 
An  order  requiring  a  nonresident  plaintiff  to 
furnish  an  indorser  for  costs  was  not  void,  on 
the  ground  of  obscurity  and  the  impossibility  of 
securing  an  indorser,  because  it  did  not  state  the 
amount 

3.  Appeal  and  Ebbob  ^=3684(4)  —  Besebva- 
tion  op  Oboxtrds  of  Review— Nonsuit— 
INDOBSEB  fob  Costs— Evidence. 

Trial  court's  order  of  nonsuit  for  failure  of 
plaintiff,  a  nonresident,  to  furnish  an  indorser 
for  costs,  cannot  be  held  to  have  been  void,  for 
the  court's  refusal  to  admit  evidence,  wher^ 
what  the  evidence  was  is  not  set  forth,  and  no 
exception  was  taken  to  the  exclusion  of  any 
evidence  offered  by  plaintiff. 

4.  EVIDKROK  «=s>206(2)— Plbadinos. 

On  hearing  of  defendants'  motion  for  non- 
suit for  failure  of  nonresident  plaintiff,  to  fur- 
nish an  indorser  for  costs,  pleadings  in  another 
case  were  admissible  in  evidence  on  behalf  of 
defendants  to  show  plaintiff  was  not  an  inhab- 
itant of  the  commonwealtii. 

6.  Appeal  and  Ebbob  «=>2S7— Resebvation 
OP  Gbounds  or  Review— Exoeption—Coh- 

TINUATION    OF   HeaBING. 

Action  of  trial  court  in  continuing,  without 
solicitation  by  plaintiff,  hearing  on  d^endants' 
motion  for  nonsuit  for  failure  of  plaintiff,  a 
nonresident,  to  furnish  indorser  for  costs,  can- 
not be  complained  of,  in,  absence  of  exception 
takoi  by  plaintiff. 

6.  DiBinsBAL  AND  Nonsuit  «=973— MorroN— 
Faitube  to  Fdbnish  Secxtbitt  fob  Oos-p— 
Continuation  of  Heabino. 

It  was  within  trial  coorfs  discretion  to 
continne,  without  plaintiff's  solicitation,  hearing 
on  defendants'  motion  for  nonsuit  on  ground 
that  plaintiff,  a  nonresident,  had  not  furnished 
indorser  for  costs. 

7.  Costs  €=»106— Indobsbb  fob  Nonbxsident 
— Statutes— Oonstitutionalitt. 

Rev.  Lews,  c.  173,  §§  39-43,  requiring  a 
nonresident  to  furnish  an  indorser  for  costs,  is 
constitutionaL 

8.  Appeai,  and  Ebbob  «=>134(1)— Intbbloou- 
tobt  Obdebs— Absence  of  Judohent. 

No  appeal  Ilea  from  interlocutory  orders, 
where  no  judgment  has  been  entered. 

Appeal  and  Exceptions  from  Superior 
Court,  Suffolk  County;  Charles  F.  Jenney, 
Judge. 


Action  of  contract  by  James  A.  Keovnt 
against  James  Joseph  Hughes  and  trustee. 
From  a  Judgment  of  nonsuit,  from  refusal  of 
the  trial -court  to  allow  evidence  to  be  Intro- 
duced In  regard  to  the  nonsuit,  and  from 
refusal  to  ronove  tbe  nonsuit  and  rule  plain- 
tiff was  not  requested  to  furnish  any  evi- 
dence, plaintiff  appeals  and  excepts.  Appeahi 
dismissed,  and  exceptions  overruled. 

See,  also,  121  N.  E.  153. 

James  A.  Keown,  of  Lynn,  in  pro.  per. 

LORING,  J.  On  July  6,  1918,  the  defend- 
ant made  a  motion  that  the  plaintiff  la  the 
above-entitled  cause,  not  being  an  inhabi- 
tant of  the  commonwealth,  should  be  non- 
suited because  his  writ  bad  not  been  In- 
dorsed for  costs  In  compliance  with  R.  U  c 
173,  §  39.  The  motion  was  made  more  than 
a  year  after  the  date  of  the  writ  It  was 
alleged  in  tbe  motion  that  the  fact  that  the 
plaintiff  was  not  an  inhabitant  was  a  fact 
not  disclosed  on  the  face  of  the  pleadings 
and  that  it  was  a  fact  which  "only  recentty" 
had  come  to  the  knowledge  of  the  defend- 
ant A  hearing  was  had  on  this  motion  on 
July  9,  1918,  at  which  evidence  on  the  Issue* 
involved  was  introduced.  The  judge  re- 
served his  decision.  On  July  12  tbe  motion 
was  allowed  'In  the  absence  of  the  plain- 
tiff." To  the  mUng  allowing  the  motion  tbe 
plaintiff  took  an  exception.  That  is  the 
only  exception  stated  In  the  first  bill  of  ex- 
ceptions now  before  us. 

It  is  stated  in  the  second  bill  of  the  ex- 
ceptions that  the  order  made  on  July  12  was 
that  tbe  plaintiff  be  ordered  "to  furnish  an 
indorser  for  costs  within  ten  days-  without 
specifying  the  amount  that  the  indorser 
should  be  responsible  for."  No  indorser  was 
furnished  within  the  ten  days.  Thereafter  on 
July  23,  1918,  the  defendant  made  a  motion 
that  the  plaintiff  be  nonsuited  "for  failure 
to  furnish  an  indorser  for  costs."  It  to 
stated  In  this  bill  of  exceptions  that — 

"After  hearing  the  parties  upon  their  motion 
it  was  continued  to  August  12,  1918.  On  Au- 
gust 12,  Judge  Frederic  Chase  in  the  absence 
of  the  plaintiff,  due  notice  having  been  given, 
granted  the  defendant's  motion  to  nonsuit  In 
tbe  plaintiffs  absence  and  ordered  the  action 
dismissed,  to  which  an  exception  was  promptly 
filed  on  the  same  day  and  made  an  oral  mbtitm 
to  remove  the  nonsuit  within  an  hour  after  the 
same  had  bem  granted,  which  motion  was  re- 
fused." 

It  Is  stated  further  In  this  bill  of  excep- 
tions that  on  August  14,  1918,  the  plaintiff 
filed  a  motion  to  remove — 

"the  nonsnit  entered  in  the  above-entitled  case 
August  12,  on  the  ruling  of  Judge  Frederic  H. 
Chase  in  the  absence  of  the  plaintiff,  who  bases 
his  motion  upon:  (1)  The  {headings  and  papers 
filed  in  the  case.  (2)  The  aflSdavit  hereto  at- 
tached, and  made  a  part  of  this  motion.    A  copy 
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of  affidavit  is  hertwith  annexed  and  marked 
Sfachibit  A." 

Neither  Kzldbit  A  nor  the  substance  of  It 
la  set  forth  in  the  bill  of  exceptions.  On 
August  20,  1918,  this  motion  was  denied  and 
an  exception  was  taken.  That  is  the  first 
e];ceptlon  set  forth  In  the  second  bill  of  ex- 
ceptions. 

The  second  exception  set  forth  in  this 
t»Ul  of  exceptions  is  set  forth  in  these  words: 

"Tfae  ivdge  rendered  no  decision  at  the  time 
but  subsequently  denied  the  motion  to  remove 
the  nonsuit,  and  also  refnsed  to  (rant  the  plain- 
tifTs  oral  motion  to  introduce  evidence  and  hav- 
ing the  evidence  reported  to  the  Supreme  Judi- 
cial Court  is  ruled  upon  the  evidence  to  which 
the  plaintiff  then  and  there  duly  objected  and 
excited." 

We  find  no  error  In  the  matters  covered 
by  the  exceptions  set  forth  In  these  bills  of 
exceptions 

Taking  up  the  arguments  made  by  the 
plaintiff  in  the  order  in  which  they  are 
made  on  his  brief: 

[1]  1.  It  is  true  that  under  ordinary  cir- 
comstances  the  failure  of  a  nonresident  to 
furnish  an  Indorser  for  costs  Is  taken  to 
have  been  waived  if  the  objection  is  not 
made  at  the  first  term  of  court  That  was 
decided  in  Whiting  v.  Hoillster,  2  Mass.  101, 
Oilbert  and  another  v.  President  et  al.  of 
Bank,  6  Mass.  97,  and  Carpenter  v.  Aldrich, 
8  Mete  68,  relied  upon  by  the  plaintiff,  but 
where  the -fact  that  the  plaintiff  Is  not  an 
Inhabitant  Is  not  disclosed  on  the  pleadings 
and  is  not  known  to  the  defendants  this 
role  does  not  apply. 

[2]  2.  There  is  nothing  in  the  plaintilTs 
contoitlon: 

"That  the  order  for  costs  witliont  stating  the 
amonnt  is  void  on  the  ground  of  obscurity  and 
the  possibility  of  securing  an  indorser  under  the 
circumstances." 

[S]  8.  The  plaintiff's  next  contention  Is 
that  the  order  was  void  because  the  Judge 
refnsed  to,  admit  evidence  in  the  court  be- 
low. What  this  evidence  was  is  not  set 
forth  and  no  exception  was  taken  to  the 
exclusion  of  any  evidence  offered  by  the 
plaintiff. 

[4]  4.  The  next  matter  complained  of  Is 
that  the  Judge  at  the  hearing  allowed  the 
defendants  to  introduce  in  evidence  plead- 
ings' In  another  case  to  show  that  the  plain- 
tiff was  not  an  inhabitant  of  this  state. 
Mo  exception  was  taken  to  the  admission  of 
this  evidence.  There  does  not  appear  to  have 
been  any  error  In  admitting  it  Bliss  v. 
Nidiols,  12  Allen,  443.  Bee,  also,  note  to  the 
case   relied   on   by    the   plaintiff,    namely. 


Walcott  T.  BlmbaU,  98  Mass.  (18  AUoi)  400, 
at  page  4SZ. 

[6, 6]  5.  The  next  matter  complained  of 
by  the  plaintiff  Is  that — 

"Judge  Frederic  H.  Chase  continued  the  hear- 
ing on  the  defendant's  motion  for  a  nonsuit  from 
July  SO  to  August  12,  1918,  on  the  court's  own 
motion  withont  solicitation  on  the  part  of  the 
plaintiff,  ai>on  the  plea  that  the  court  was  re- 
luctant to  dismiss  the  case  under  the  circnm- 
stances." 

No  exception  was  taken  to  this  action  of 
the  court  The  action  of  the  court  could 
not  luve  been  complained  of  U  an  exc^>- 
tlon  had  been  taken. 

6.  We  find  nothing  that  helps  the  plaintiff 
In  the  cases  of  Paine  v.  Hapgood,  13  Pick. 
152,  Feneley  v.  Mahoney,  21  Pick.  212,  John- 
son V.  Sprague,  183  Mass.  102,  60  N.  B.  422, 
and  Shute  v.  Bills,  198  Mass.  544,  84  N.  E. 
862,  relied  on  by  him.  We  have  examined 
all  the  citations  rdled  upon  by  the  plains 
tiff  with  the  exception  of  one  which  we  have 
not  been  able  to  find.  There  la  nothing  In 
them  which  requires  notice. 

[7]  7.  We  are  of  opinion  that  R.  L.  c. 
173,  II  38  to  43,  requiring  a  nonresident  to 
furnish  an  Indorser  for  costs,  Is  constitu- 
tional. 

[t]  The  plaintiff  has  taken  appeals  from 
the  interlocutory  orders  made  in  this  case. 
No  appeal  lies  because  no  Judgment  has 
been  entered. 

The   entries   must  be: 

Appeals  dismissed. 

Bxceptl(His  overruled. 


(28S  Haas.  It) 
KBOWN  T.  TRUDO  et  sL 

(Supreme  Judicial  Ooort  of  Massachusetts. 
Middlesex.    April  17.  1919.) 

Appeal  Crom  Superior  Court,  Middlesex 
County. 

Action  of  contract  by  James  A,  Keown 
against  Julia  B.  Trudo  and  another.  From  a 
judgment  of  nonsuit  the  refusal  of  the  court 
to  allow  evidence  to  be  introduced  in  regard  to 
the  nonsuit  and  refusal  to  remove  the  nonsuit 
plaintiff  appeals,  and  prays  that  his  exceptions 
be  allowed.  Appeals  dismissed,  and  exceptions 
overruled. 

James  A.  Keown,  of  Lynn,  In  jwo.  per. 
Freman  Hunt  of  Boston,  for  appellee. 

PER  CURIAM.  AU  questions  raised  on  this 
record  are  disposed  of  adversely  to  the  conten- 
tions of  the  plaintiff  by  the  decision  just  ren- 
dered in  Keown  v.  Hughes,  123  N.  B.  98. 

Appeals  dismissed. 

Bb:ceptiona  overruled. 
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In  re  OPINION  OP  THD  JUSTICES. 

(Supreme  Judicial  Court  of  Hassachusetts. 
AprU  2,  1919.) 

1.  CowBiTi'  UTiowAL  Law  ^=>265  —  Obasd 
JuBT  <8=»32— 'Pbebkroe  op  Police  Ofticeb— 
Constitution— "Law  or  the  Land." 

Under  Declaration  of  Rights,  art.  12,  pro- 
Tiding  no  person  shall  be  arrested,  imprisoned, 
etc.,  or  put  out  of  the  protection  of  the  law, 
exiled,  or  depriyed  of  his  life,  liberty,  or  estate, 
but  by  the  judgment  of  his  peers  or  the  law  of 
the  land,  the  grand  jury,  on  request  of  the 
district  attorney  or  otiierwise,  may  not  permit 
to  be  present  at  the  examination  of  witnesses 
in  a  case  a  police  officer  who  has  prepared  the 
case;  "law  of  the  land"  implying  a  secret  in- 
dictment or  presentment  by  the  grand  jury,  ex- 
cept for  the  presence  of  the  prosecuting  attorney 
or  assistant. 

[Ed.  Note. — For  other  definitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Due'Pro- 
cess  of  Law.] 

2.  CONSTITXTTIONAI.  LAW  «=>251  —  BlTX  PSO- 

CEss— Rules  of  Pbocedcke. 
Mere  rules  of  procedure  practiced  at  the 
adoption  of  the  Constitution  did  not  become  an 
inherent  part  of  due  process  of  law,  but  no 
change  can  be  made  disregarding  the  funda- 
mental principles,  to  be  ascertained  from  time 
to  time  by  judicial  action,  which  have  relation 
to  process  of  law  and  protect  the  citizen  in  his 
private  rights  against  the  arbitrary  action  of 
gorernment 

8.  Gband  JtntT  «=»2— Statute— EicPLOTUENT 
OF  Imtebfbetbb. 
A  statute  authorizing  the  use  of  an  inter- 
preter before  the  grand  jury  in  cases  where  a 
witness  cannot  speak  EJnglish,  or  speaks  it  so 
deficiently  as  not  to  convey  intelligible  informa- 
tion, would  not  be  unconstitutional. 

Opinion  of  the  Justices  as  to  the  con- 
stitutionality of  Senate  Bill  No.  102. 

Senate,  April  2, 1919. 

Whereas,  there  is  pending  before  tbe  Gen- 
eral Court  a  bill  numbered  Senate  102,  a 
copy  of  wblch  is  hereunto  annexed,  provid- 
ing that  the  grand  jury  may,  upon  request 
of  the  district  attorney,  permit  to  be  present 
at  an  examination  of  witnesses  in  a  case 
which  it  Is  Investigating,  a  police  officer  or 
other  person  who  has  prepared  the  case,  and 
also  ah  Interpreter  for  a  witness  nnf amlllar 
with  the  English  language;-  and 

Whereas,  grave  doubt  exists  as  to  the 
constitutionality  of  said  bill.  In  view  of  the 
decision  of  the  Supreme  Judicial  Court  In  the 
case  of  Commonwealth  v.  Harris,  rejported  in 
231  Mass.  684,  121  N.  B.  409: 

Therefore,  be  it — 

Ordered,  that  the  Senate  require  the  opin- 
ions of  the  honorable  the  Justices  of  the 
Supreme  Judicial  Court  on  the  following  im- 
portant questions  of  law: 

(1)  Would  the  bill  above  described  be  con- 
stitutional If  enacted  Into  law? 


(2)  Is  it  within  tbe  constitutional  power 
of  the  General  Court  to  enact  a  statute  au- 
thorizing the  grand  Jury,  upon  request  of 
the  district  attorney  or  otherwise,  to  permit 
to  be  present  during  its  examination  of  wit- 
nesses a  police  officer  or  other  person  who 
has  been  engaged  on  the  preparation  of  th» 
case,  or  an  Interpreter  to  assist  in  the  ex- 
amination of  witnesses  who  cannot  speale 
English,  or  whose  knowledge  of  Englidi  la 
so  deficient  as  to  render  necessary  the  use 
of  an  interpreter? 

Henry  D.  Ooolidge,  Clerk. 

To  the  Honorable  the  Senate  of  the  Com- 
monwealth of  Massachusetts: 

We,  the  Justices  of  the  Supreme  Judicial 
Court,  have  considered  the  questions  upon 
which  our  opinion  is  required  by  the  ordei^ 
of  April  2,  1919,  a  copy  of  which  is  hereto 
annexed,  and  respectfully  submit  this  opin^ 
ion: 

[1,  2]  The  first  inquiry  in  substance  anci 
effect  is  whether  under  the  Constitution,  the 
grand  Jury,  upon  request  of  the  district  at- 
torney or  otherwise,  may  permit  to  be  pres- 
ent at  the  examination  of  witnesses  in  a  cas» 
a  police  officer  who  has  prepared  such  case. 

The  Constitution  by  article  12  of  the  Dec- 
laration of  Rights  secures  to  every  person 
protection  against  accusation  and  trial  for 
crimes  of  great  magnitude  vrithout  an  in- 
dictment by  the  grand  Jury.  That  protec- 
tion is  afforded  by  the  phrase  "the  law  of  the 
land"  in  the  provision  that  no  person  shall 
be  "arrested,  imprisoned,  despoiled  or  de- 
prived of  his  property,  immunities  or  privi- 
leges, put  out  of  the  protection  of  the  law,, 
exiled  or  deprived  of  his  life,  liberty  or  es- 
tate but  by  the  Judgment  of  his  peers  or  the- 
law  of  the  land."  "The  law  of  the  land"  im- 
plies an  indictment  or  presentment  by  the 
grand  Jury  In  Instances  to  which  that  pro- 
ceeding is  necessary.  The  grand  Jury  is  an 
ancient  institution.  It  always  has  been- 
venerated  and  highly  prized  In  this  country. 
It  has  been  regarded  as  the  shield  of  inno- 
cence against  the  plottlngs  of  private  malice,, 
as  the  defense  of  the  weak  against  the  op- 
pression of  political  power,  and  as  tbe  guard: 
of  the  liberties  of  the  people  against  the  en- 
croachments of  unfounded  accusations  from- 
any  source.  These  blessings  accrue  from 
the  grand  Jury  because  Its  proceedings  are 
secret  and  uninfluenced  by  the  presence  of 
those  not  officially  and  necessarily  connected' 
with  it.  It  has  been  the  practice  for  more- 
than  two  hundred  years  for  Its  investiga- 
tions to  be  in  private,  except  that  tbe  dis- 
trict attorney  and  his  assistant  are  pres«it. 
Secrecy  ia  a  vital  requisite  of  grand  Jury 
procedure.  It  was  said  In  the  recent  deci- 
sion of  Commonwealth  v.  Harris,  231.Mass.^ 
584,  at  page  686,  121  N.  E.  409,  at  p^ge  410^ 
quoting  In  part  the  words  of  Chief  Justice 
Shaw  In  Jones  v.  Robblns,  8  Gray,  329,  344: 
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"  The  richt  of  indlTidual  citizens  to  be  aecare 
from  an  open  and  public  accusation  of  crime, 
and  from  the  trouble,  expense  and  anxiety  of  a 
public  trial,  before  a  probable  cause  is  establish- 
ed by  the  presentment  and  indictment  of  a 
crand  jury,  in  case  of  high  offenses,  ia  justly 
regarded  as  one  of  the  securities  to  the  innocent 
against  hasty,  malicious  and  oppreGsive  public 
prosecutions,  and  as  one  of  the  ancient  immuni- 
ties and  privileges  of  Ehiglish  liberty.'  The 
above  quotation  is  a  declaration  and  decision 
that  the  twelfth  article  of  the  Declaration  of 
Rights  in  part  was  aimed  and  intended  to  pro- 
hibit the  scandal  and  disgrace  of  a  trial  in  pub- 
lic of  persons  charged  with  infamous  crimes  and 
offenses  when,  in  truth,  there  was  no  su£acicnt 
cause  to  suspect  their  guilt.  It  is  also  a  decla- 
ration that  it  shall  no  longer  be  possible  for  one 
or  more  ndges  to  (;ompeI  or  direct  the  examina- 
tion of  a  witness  to  be  held  in  open  court  before 
the  grand  jury,  should  the  judges  seek  to  over- 
awe the  latter  or  the  witness  by  the  presence  of 
other  witnesses  or  bystanders,  or  should  he  or 
they  be  of  opinion  the  prosecution  is  too  indul- 
gently or  too  vindictively  conducted." 

These  essential  characteristics  of  the  grand 
Jury  would  be  broken  down  If  a  police  offi- 
cer or  other  person  who  had  Investigated  the 
evidence.  Interviewed  the  witnesses,  and  for- 
mulated a  plan  for  prosecuting  the  accused 
should  ,be  permitted  to  be  present  during 
the  hearing  of  testimony.  This  conclusion 
follows  irresistibly  from  the  two  decisions 
Just  cited,  by  which  we  are  bound. 

There  Is  no  Inherent  necessity  in  tbe  ef- 
ficient conduct  of  Investigation  by  the  grand 
Jury  wb^cb  justifies  suc^  invasion  of  their 
proceedings  by  strangers.  The  presence  Of  a 
police  officer  cannot  be  justified  upon  siuch 
ground.  Indeed  tbe  attendance  of  -the  dis- 
trict attorney  and  his  assistant  subserves 
every  rational  purpose  which  could  be  ac- 
complished by  tbe  proposed  bill.  The  at- 
tendance of  a  police  officer  would  afford 
opportunity  for  subjecting  witnesses  to  fear 
or  intimidation,  for  preventing  freedom  of 
fuU  disclosure  by  testimony,  and  for  infring- 
ing tbe  secrecy  of  the  proceedings.  Mere 
rules  of  procedure  practiced  by  our  ances- 
tors at  tbe  time  of  the  adoption  of  tbe  Oon- 
stitittlon  did  not  become  an  inherent  part  of 
due  process.    But  no  change — 

"can  be  made  which  disregards  those  fundamen- 
tal principles,  to  be  ascertained  from  time  to 
time  by  judicial  action,  which  have  relation  to 
process  of  law  and  protect  the  citizen  in  his 
private  right,  and  guard  him  against  the  arbi- 
trary action  of  government."  Twining  v.  New 
Jersey,  211  U.  S.  78,  101,  2»  Sup.  Ot.  14,  20 
(53  L.  Ed.  97).  , 

[3]  The  second  branch  of  the  Inquiry  Is 
whether  a  statute,  authorizing 'the  use  of  in- 
terpreters for  witnesses  whose  Ignorance  of 
English  renders  such  course  necessary,  would 
be  constitutional.  The  use  of  Interpreters  In 
tbe  presentation  to  the  grand  jury  of  the 
testimony   of   vritnesses   who  cannot'  speak 


English  arises  from  Inherent  necessity.  It 
always  bas  been  practiced.  Case  of  Norberg, 
4  Mass.  81.  The  investigations  of  the  grand 
Jury  cannot  be  hampered  because  witnesses 
through  ignorance  or  dumbness  are  unable 
directly  to  Impart  their  knowledge  of  ma- 
terial facts.  An  Interpreter  is  a  witness. 
Amory  v.  Fellows,  5  Mass.  219,  226.  The 
enactment  of  a  statute  to  this  end  would  not 
be  unconstitutional.  It  would  add  nothing, 
however,  to  practice  already  existing  in 
courts  without  any  statute. 

We  answer,  therefore,  to  tbe  first  question, 
that  section  1  of  Senate  Bill  No.  102,  would 
be  unconstitutional  and  that  section  2  of 
that  bill  would  not  be  unconstitutional ;  and 
to  the  second  question,  that  a  statute  au- 
thorizing the  presence  with  the  grand  Jury, 
during  the  examination  of  witnesses,  of  a 
police  officer  or  other  person  who  baa  pre- 
pared tbe  case,  would  be  unconstitutional, 
and  that  a  statute  authorizing  tbe  use  of 
an  interpreter,  in  cases  where  a  witness  can- 
not speak  English  or  speaks  it  so  deficiently 
as  not  to  convey  Intelligible  information, 
would  not  be  unconstitutional. 

ABTHDR  P.  RUGG. 

WILLIAM  CALEB  LOMNG. 

HENRY  K.  BRALEY. 

CHARLES  A.  DE  OOUBOBX. 

JOHN  C.  CROSBY. 

EDWARD  P.  PIERCE. 

JAMBSr  B.  OARBOLU 


(283  Man.  O) 
GASTON  et  al  T.  BOSTON  PENNY  SAV. 
BANK. 

(Supreme  Judidal  Court  of  Massachusetts. 
SuffoUc.     AprU  22,  1919.) 

1.  Bnxa  AND  Notes  9=>125  —  Acoeijikation 
OF  Dub  Datb— Provisions  as  to  Intebkst. 

Where  secured  note  provided  that  in  case 
maker  assigned  for  creditors  it  should  become 
due  immediately,  maker  promising  to  pay  im- 
mediately in  case  of  nonperformance,  authoris- 
ing sale  of  collateral,  proceeds  to  be  applied  to 
payment  of  all  liabilities  previously  stipulated, 
"with  interest  thereon  to  maturity,"  on  hap- 
pening of  contingency  of  assignment,  payee  was 
entitled  to  as  much  Interest  at  rate  mentioned 
as  should  accrAe  until  note  was  paid;  words 
"with  interest  thereon  to  maturity"  referring 
to  accrual  of  interest  after  liabilities  of  prin- 
cipal and  interest  had  been  determined  by  hap- 
pening of  any  of  contingencies. 

2.  Bnxs  AND  Notes  <3=>125  —  Aockle&ation 
Pbovision  —  Skcondabt  Gontbaot  to  Pat 
Pbincipal  and  Intebebt. 

No  secondary  contract  bj  maker  of  secured 
note  to  pay  principal  sum  and  an  amount  of  in- 
terest reserved  by  contract  for  use  of  particular 
fund  came  into  existence  by  acceleration  provi- 
sion of  note,  that  it  should  become  due  if  maker 
made  assignment  for  creditors,  by  reason  of  e» 
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preadon  "tUs  note"  shall  become  due,  instead 
of  the  common  phrase  "all  sums  due." 

3.  Bills  and  Notes  «=>  129(1)  —  Aocelxka- 
Tios  Pbovision. 

Where  note  secured  by  collateral  provided 
that  it  should  become  due  and  payable  immedi« 
ately,  if  maker  made  a  general  assignment  for 
creditors,  principal  debt,  with  accrued  interest, 
became  payable  and  demandable  when  such  an 
assignment  was  made. 

4.  Bills  and  Notes  <S=3l2S  —  Accelxbatton 
Pbo VISION  —  Payment  of  Pbincipai,— Ob- 
ligation TO  Pat  Intebest. 

Where  payee  of  such  note  sold  the  collat- 
eral and  applied  proceeds  to  payment  of  prin- 
cipal, incidental  obligation  to  pay  interest  came 
to  an  end,  in  absence  of  express  agreement  to 
continue  to  pay  it.  .  .  , 

Appeal  from  Monidpal  Cktnrt  of  Boston, 
Appellate  DMsion. 

Action  by  William  A.  Gaston  and  others 
against  the  Boston  Penny  Savings  Bank. 
G?he  court  found  for  plaintiffs,  and  reported 
the  case  to  the  appellate  division  of  the  mu- 
nicipal court  of  the  dty  of  Boston,  which  dis- 
missed the  rexmrt,  and  defendant  appeals. 
Order  dismissing  report  affirmed. 

Dallinger  &  Steams,  of  Boston,  for  appel- 
lant 

Gast<ni,  Snow  &  Saltonstall,  of  Boston 
(Dunbar  F.  Carpenter,  of  Boston,  of  counsel), 
for  appellees. 

PIEROB,  J.  The  case  Is  before  this  court 
on  appeal  from  a  final  order  "Report  dis- 
missed" of  the  appellate  division  of  the  mu- 
nicipal court  of  the  dty  of  Boston.  The  case 
yt&B  submitted  on  an  agreed  statement  of 
.  facts.  The  defendant  asked  the  presiding 
judge  to  rule  as  a  matter  of  law  that  the  de- 
fendant was  entitled  on  the  facts  to  a  finding 
in  Itb  favor.  This  the  judge  declined  to  do 
and  found  for  the  plalntUf  on  the  first  and 
second  counts  In  the  sum  of  $615.95,  and  re- 
ported the  case  to  the  appellate  division. 

The  agreed  facts  disclose  that  Mr.  Fobs 
borrowed  $25,000  from  the  defendant,  secured 
by  a  pledge  of  certain  securities.  The  note 
was  dated  July  6,  1917,  and  was  payable  in 
12  months  from  date  "with  Interest  at  the 
rate  of  5%  per  centum  per  annum,  payable 
semiannually  in  adtanoe."  In  conformity 
with  the  terms  of  the  note  the  Interest  for 
the  first  6  months  was  paid  in  advance.  The 
note  provided  that  the  due  and  demandable 
time  of  payment  fixed  therein  should  be  ac- 
celerated upon  the  happening  of  certain  speci- 
fied events.  So  far  as  Is  material  to  the 
Issue  DOW  presented  that  provision  reads: 

"In  case  •  •  *  we  make  a  general  assign- 
ment for  the  benefit  of  creditors  •  •  •  this 
note  shall  become  due  and  payable  immediately, 
anything  to  the  contrary  herein  notwithstand- 
ing, and  we  hereby  promise  to  pay  the  same  im- 


mediately, and  in  case  of  the  nonperformance  of 
this  promise,  we  hereby  authorize  and  empow- 
er ••  •  [the  defend^t]  •  •  •  to  sell 
any  or  all  of  the  securities  then  held  *  *  * 
it  being  matually  agreed  •  •  •  that  the  pro- 
ceeds of  said  sale  after  deducting  all  costs  and 
expenses  are  to  be  applied  to  the  payment  of 
any  or  all  the  liabilities  aforesaid,  with  inter- 
est thereon  to  maturity.    •    *    • " 

Mr.  Foss  made  a  general  assignmait  to  the 
plaintiffs  for  the  benefit  j»f  creditors  on  No- 
vember 7,  1917.  Shortly  thereafter,  in  the 
exerdse  of  the  power  given  by  the  note  the 
bank  sold  the  securities  pledged  and  realized 
therefrom  a  sum  insuffident  to  pay  the  prin- 
cipal and  the  interest  for  the  second  0 
months.  The  bank  applied  the  proceeds  to 
the  payment  of  Che  principal  debt,  and  to  the 
payment  of  the  Interest  so  far  as  the  money 
received  went. 

It  contends  that  the  obligation  of  Mr.  Foss 
OD  making  the  assignment  was  not  to  pay  the 
prlndpal  debt  immediately,  but  was  to  pay 
that  debt  and  a  definite  amount  of  Interest 
which  did  not  accrue  from  day  to  day,^  but 
was  "reserved  by  contract  for  the  use  of  the 
particular  fund  for  a  12  months  period  and 
represented  a  present  debt — an  established 
liability."  In  a  word,  that  a  fair  construe- 
tion  of  the  contract  Is  that  the  make)-  of  the 
note  agrees  to  pay  for  the  loan  of  the  money 
at  once,  a  sum  of  money  equal  to  6  months* 
interest  on  the  principal;  and  on  a  general 
assignment  for  the  benefit  of  creditors  the 
princ^l  sum  and  a  further  sum  of  money 
equal  to  6  months'  Interest  on  the  prindpal 
debt  The  defendant  further  contends  that 
this  Is  not  a  case  where  the  payee  has  ezer- 
deed  an  option  to  call  the  prindpal  debt  and 
by  that  act  has  made  the  debt  due  and  pay- 
able Immediately,  because,  he  argues,  by  the 
terms  of  the  instrument  itself  "this  note,"  not 
the  prindpal,  becomes  due  and  payable  im- 
mediately on  the  happening  of  the  event  and 
that  the  additional  words  "  "with  interest 
thereon  to  maturity,'  Import  an  additional 
payment  to  be  made  by  the  maker,  and  unless 
these  words  are  held  to  carry  Interest  on  the 
liability  to  the  maturity  date  of  the  primary 
contract,  they  are  given  no  meaning  at  all 
and  may  as  well  have  been  omitted  from  the 
instrument" 

[1]  We  are  of  opinion  the  provisions  of  the 
note  as  to  the  payment  of  interest  are  to  be 
taken  in  their  common  signification,  and  im- 
port that  the  payee  is  entitled  to  as  mudi 
Interest  at  the  rate  mentioned  as  shall  accrue 
until  the  note  Is  paid.  And  we  are  also  of 
opinion  that  the  words  "with  Interest  there- 
on to  maturity,"  as  used  In  the  provision 
"that  the  proceeds  of  said  sale  after  deduct- 
ing all  costs  and  expenses  are  to  be  applied 
to  the  payment  of  any  or  all  the  liabilities 
aforesaid,  with  interest  thereon  to  maturity," 
have  reference  to  the  accrual  of  Interest  after 
the  liabilities,  that  is,  prindpal  and  Interest, 


^-^Tm  other  cases  see  um*  topic  and  KBY-NUUBBR  In  all  Key-Numbered  Digesta  and  Indezae 


Digitized  by 


Google 


Ma»)      ANHKEWB  EUCCTRIO  CX>.  t.  ST.  AUHONSE  CATHOLIC  T.  A.  SOa 


103 


In  the  note  have  been  determined  by  tbe  hap- 
Vaaing  of  any  one  of  tbfi  contingencies  eq^ecl- 
fied  ta  the  note. 

[2]  We  do  not  assent' to  the  contention  of 
the  defendant  that  a  secondary  contract  to 
pay  the  principal  sum  and  "an  amount  of  in- 
terest reserved  by  contract  for  the  use  of  the 
particular  fond"  came  Into  existence  upon 
the  assignment  by  reason  of  the  expression 
"this  note"  shall  become  due,  instead  of  the 
more  common  phrase  "all  sums  due." 

[S,  4]  We  are  of  opinion  the  principal  debt 
with  accrued  Interest  thereon  became  payable 
and  demandable  when  the  assignment  was 
made  November  S,  1917.  We  are  of  the  fur- 
ther opinion  that  when  the  debt  was  paid, 
the  Incidental  obligations  to  pay  interest 
thereon  came  to  an  end  in  the  'absence  of  any 
express  agreement  to  continue  to  pay  It 
thereafter.  The  plaintiff,  under  the  third 
count  of  his  declaration.  Is  entitled  to  recover 
the  excess  of  interrat  paid  in  advance  for  the 
use  of  the  money,  and  also  that  part  of  the 
money  retained  from  the  proceeds  Qf  the  sale 
of  the  securities  on  account  of  the  interest 
acemlng  on  the  note  from  January  6, 1918  to 
July  6,  1918. 

Order  dismissing  report  af&rmed. 


(233  Ham.  20) 

ANDREWS  EliECTRIC  CO.,  Inc.,  v.  ST.  AIj- 

PHONSB  CATHOLJC  TOTAL  AB- 

STINEINCB  SOO.  et»al. 

(Supreme  Judicial  Court  of  Massachosetts. 
Plymouth.    April  22,  1919.) 

J,  ASSIGNMEWTS  «=S»50(1)— COHTEAOTOB'S  OB- 
nEB  ON  SPECinO  BVnd. 
Contractor's  order  on  owner  for  payment  to 
subcontractor  of  a  specific  sum  out  of  the 
amount  coming  to  the  contractor  was  a  good  as- 
signment between  the  parties,  having  been  giv- 
en in  consideration  of  a  pre-existing  debt  been 
drawn  on  a  specific  fand  identified  by  the  order. 
been  ddivered  to  the  payee,  and  notice  thereof 
been  given  the  owner. 

2.  Bankbuftct  ®=>172  —  AasiaifUXHT  — 
Vauditt. 
Assignment  of  whole  fond  due  a  bankrupt, 
whidi  was  made  more  than  four  months  before 
the  commencement  of  bankruptcy  proceedings, 
and  did  not  affect  the  rights  of  creditors,  Is  good 
between  the  parties  and  against  the  trustee  in 
bankruptcy  of  the  assignor. 

S.   ASSIONMEITTB        €=330    —    ASSIONUENT    Or 

Past  or  Fund— Void  CHABAcntB  at  Law. 
Assignment  of  part  of  fund  against  tibe  con- 
sent of  the  drawee  is  void  at  law,  because  the 
partial  assignee  is  not  an  attorney  with  power 
to  sue  in  the  assignor's  name,  and  because  a 
debtor  is  not  to  have  his  responsibilities  so  va- 
ried from  the  terms  of  the  original  contract  as 
to  subject  him  to  distinct  demands  by  .several 
persons. 


4.  Assignments      i8=35S  —   Assionicent  or 
Pabt  of  Pond— Vauditt  in  Equitt. 

An  assignment  of  part  of  a  fund  without 
the  assent  of  the  debtor,  trustee,  or  stake- 
holder is  valid  in  equity,  since  aU  persons  in 
interest  can  be  brought  before  the  court  in  a , 
single  suit,  and  a  decree  entered  protecting  all 
parties. 

5.  Bankrttptct      ^=>155  —  Assignmknt  bt 
Bankbust— Right  or  Tbubtbe. 

Trustee  in  bankruptcy  of  contractor  took 
assets  of  estate  subject  to  contractor's  assign- 
ment to  subcontractor  of  part  of  the  amount 
due  on  the  contract,  which  assignment  was  valid 
in  equity,  and  not  void  as  in  fraud  of  creditors, 
or  as  contravening  the  Bankruptcy  Act. 

Report  from  Superior  Court,  Plymouth 
County*;  Nelson  P.  Brown,  Judge. 

Action  by  the  Andrews  Electric  Company, 
Incorporated,  against  the  St  Alpbonse  Cath- 
olic Total  Abstinence  Society  and  othera 
On  report  to  the  Supreme  Judicial  Court. 
Decree  directed  for  plaintiff. 

William  G,  Rowe,  of  Brockton,  for  plain- 
tiff. 

H.  F.  Parker,  of  Brockton,  for  defendant 
trustee  in  bankruptcy. 


PIERCE,  J.  The  plaintiff  in  1915  was  em- 
ployed as  a  subcontractor  on  a  building  erect- 
ed for  the  defendant  St  Alphonse  Catholic 
Total  At>stinence  Society.  The  contractor 
was  the  defendant  James  Shields.  The  de- 
fendant Ovlde  V.  Fortler  is  the  trustee  In 
bankruptcy  of  the  estate  of  Shields.  At  the 
completion  of  the  work  of  the  plaintiff. 
Shields  owed  it  |223.  It  requested  Shields 
to  make  payment  of  the  debt  due,  and  he 
thereupon  delivered  to  it  the  following  order 
upon  the  society: 

"St  Alphonse  Total  Abstinence  Society,  Oen- 
tiemen:  Kindly  pay  to  Andrews  Electric,  Ina, 
the  sum  of  $223  out  of  the  amount  coming  to 
me  on  my  contract  with  the  society,  same  being 
the  balance  due  them  on  wiring  contract. 

"James  Shields." 

Before  March  9,  1916,  the  plaintiff  deliver- 
ed this  order  to  one  Barlow,  an  architect 
employed  by  the  society  and  the  ardiltect 
on  the  building  in  question.  On  March  9, 
1916,  the  plaintiff  wrote  to  the  treasurer  of 
the  society  a  letter  Wherein  It  was  stated 
that— 

"He  [Shields]  has  given  us  an  order  on  his 
account  with  you  for  the  balance,  thus  releasing 
any  claim  he  may  have  on  so  much  of  the  bal- 
ance due  on  the  building  due  him  bb  will  satisfy 
our  bill,  namely,  $223.  This  order  has  been 
handed  to  Mr.  Barlow." 

When  the  order  was  delivered  through  Bar- 
low to  the  society  it  claimed  certain  dgduc- 
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tlons  from  the  balance  of  the  contract  price 
for  the  work  done  by  Shields,  because  of 
defective  work,  and  It  was  therefore  uncer- 
tain what  amount  if  any  was  due  Shields. 
The  order  was  never  in  fact  accepted.  Upon 
an  adjustment  of  the  account  In  March,  1918, 
under  authority  of  the  bankruptcy  court  It 
was  agreed  that  the  society  owed  Shields 
$419  when  the  order  was  given  to  the  plain- 
tiff. 

[1,2]  The  order  was  a  good  assignment 
between  the  parties.  Richardson  v.  White, 
167  Mass.  58,  44  N.  B.  1072.  It  was  given  in 
consideration  of  a  pre-existing  debt,  was 
drawn  upon  a  speclflc  fund  identified  by  the 
order  itself,  was  delivered  to  the  payee  and 
notice  thereof  was  given  to  the  debtor.  Put- 
nam y.  Story,  132  Mass.  206,  212 ;  Holbrook 
V.  Payne,  151  Mass.  383,  24  N.  E.  210,  21  Am. 
St.  Rep.  456. 

Shields  was  adjudicated  a  voluntary  bank- 
rupt on  January  25,  1917.  ^tere  Is  nothing 
In  the  agreed  statement  of  facts  to  show 
Shields  had  any  other  creditor  than  the 
plaintiff  when  the  order  was  given  it,  and 
the  existence  of  creditors  on  March  9,  1916, 
cannot  be  inferred  from  the  f&ct  that  Shields 
was  bankrupt  on  January  25,  1917.  The  as- 
signment appears  to  have  been  made  in  good 
faith,  It  did  not  affect  the  rights  of  creditors 
and  was  made  more  than  four  months  before 
the  commencement  of  bankruptcy  proceed- 
ings. An  assignment  of  the  whole  fund 
made  under  these  circumstances  is  good  be- 
tween the  parties  and  against  the  trustee 
in  bankruptcy  of  the  assignor.  Bridge  v. 
Kedon,  163  Cat.  493, 126  Pac.  149,  43  L.  R.  A. 
(N.  S.)  404 ;  Stewart  v.  Piatt,  101  U.  S.  731, 
25  It.  Ed.  816;  Sawyer  v.  Turpln,  91  U.  S. 
114.  23  Ia  Ed.  235. 

[3]  An  assignment  of  part  of  the  fund 
against  the  consent  of  the  drawee  Is  void  at 
law  because  the  partial  assignor  Is  not  an 
attorney  with  power  to  sue  In  the  assignor's 
name  and  because  "a  debtor  Is  not  to  have 
his  respcMisibllities  so  far  varied  from  the 
terms  of  his  original  contract  as  to  subject 
him  to  distinct  demands  on  the  part  of  sev- 
eral persons,  when  his  contract  was  one  and 
entire."  Gibson  v.  Cooke,  20  Pick.  15,  32  Am. 
Dec  194;  Palmer  v.  Merrill,  6  Cash.  282,  52 
Am.  Dec.  782;   Papinean  v.  Naumkeag,  126 


Mass.  372;  MandevUIe  ▼.  Weldi,  5  Wheat. 
(U.  S.)  277,  286,  5  L.  Ed.  87.  In  equity,  how- 
ever, the  objections  to  a  partial  assignment 
disappear.  All  persons  In  Interest  can  be 
brought  before  the  court  In  a  single  suit  and 
a  decree  can  be  entered  which  will  protect 
the  rights  of  all  parties  concerned.  National 
Exdiange  Bank  7.  McLoon,  73  Me.  498,  40 
Am.  Rep.  388. 

[4]  The  question  at  issue  has  never  been 
directly  decided  in  this  commonwealth,  but 
InferentiaUy  the  decisions  are  in  accord  with 
the  very  great  weight  of  authority  in  Eng- 
land and  the  United  States  in  the  support  of 
the  legal  statement  that  such  an  assignment 
Is  valid  In  equity  without  the  assent  of  the 
debtor,  trustee  or  stakeholder;  and  we  are 
of  opinion  that  such  is  the  true  rule  and 
should  be  followed  In  this  commonwealth. 
Putnam  v.  Story,  supra;  James  t.  Newton, 
142  Mass.  366,  8  N.  E.  122,  56  Am.  Rep.  692; 
Richardson  v.  White,  supra;  Kingsbury  v. 
BurriU,  151  Mass.  199,  24  N.  E.  36;  Nashua 
Savings  Bank  v.  Abbott,  181  Mass.  531,  63 
N.  B.  1058,  92  Am.  St.  Rep.  430;  Security 
Bank  of  New  York  v.  Callahan,  220  Mass.  84, 
107  N.  B.  385;  Row  v.  Dawson,  1  Ves.  Sr. 
331;  Ex  parte  Moss,  14  Q.  B.  D.  810;  Per- 
cival  v.  Dunn,  29  Oh.  D.  128;  Trlst  v.  Child, 
21  Wall.  441,  22  L.  Ed.  623 ;  Peugh  v.  Porter, 
112  U.  S.  737,  6  Sup.  Ct.  361,  28  L.  Ed.  859; 
Fourth  Street  Bank  v.  Yardley,  166  U.  S.  634, 
17  Sup.  Ct.  439, 41 1/.  Ed.  855 ;  Nat  Exchange 
Bank  v.  MoLoon,  supra;  Rlsley  v.  Phenlx 
Bank,  83  N.,Y.  318,  38  Am.  Rep.  421;  Ap» 
peals  of  Philadelphia,  86  Pa.  179;  Bower  t. 
Hadden  Blue  Stone  Co.,  30  N,  J.  Bq.  171. 

[S]  The  assignment  being  valid  In  equity 
and  not  void  as  In  fraud  of  creditors  or  as 
contravening  the  Bankruptcy  Act,  the  trus- 
tee took  subject  to  it  Bridge  t.  Eedon, 
supra ;  Fletcher  v.  Morey,  2  Story,  555,  Fed. 
Cas.  No.  4,864;  Parker  t.  Muggcidge,  2 
Story,  334,  Fed.  Cas.  No.  10,743 ;  In  re  Hanna 
(D.  C.)  105  Fed.  687. 

It  follows  that  a  decree  should  be  entered 
that  the  St  Alphonse  Catholic  Total  Absti- 
nence Society  pay  the  plaintiff  from  said  fund 
of  $419  th^  sum  of  $223,  with  Interest  there- 
on from  the  filing  of  the  bill,  and  the  balance 
of  the  fund  to  the  trustee  In  bankruptcy. 

Decree  accordingly. 
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DUNN  et  aL  y.  KEARNBJY  et  «L 
(No.  12381.) 

(Snpieme  Court  of  IlUnois.     April  1S|  1910.) 

1.  Wills      «=s>60S(1)  —  Constbuctios  —  Fee 
SncPLB— R1TI.1:  IN  Shelley's  Case. 

A  will  clause,  hj  which  testator  gives  and 
devises  to  his  brother  all  his  real  estate  "to  have 
and  to  hold  the  same  to  him  and  his  heirs  foi^ 
ever,"  devised  a  fee-simple  title,  and  the  mle 
in  Shelley's  Case  is  not  applicable  thereto. 

2.  Wills  ©ssTTS— Devise— Lapse— Death  or 
Devisee. 

It  is  a  general  rule  that  a  legacy  or  a  de- 
vise will  lapse  when  t&e  legatee  or  devisee  dies 
before  the  testator. 

5.  Wills  «=>202— Repi;blicatioit  bx  Codi- 
cil—Liapbed  Devise. 

Where  testator  devised  to  a  brother  and 
"his  heirs  forever"  the  devise  was  in  fee  simple, 
unless  the  will  contains  language  which  con- 
stitutes a  devise  in  terms  the  fact  that  the  will 
as  republished  contained  a  devise  lapsed  because 
of  the  brother's  death  is  not  in  itself  sufficient 
to  vest  title  in  the  brother's  heirs. 

4.  Wills  *=>199—CoNaTBUOTiON— Republi- 
cation—CoDicii/—ErrEOT. 
The  execution  of  a  codicil  operates  as  a  re- 
publication of  the  will,  yet,  a  codicil  does  not 
operate  to  alter  the  original  will  'except  where  it 
so  designates. 

6.  Wills  €=>202— Republication  by  Codi- 
cil— 'EnrscT  as  to  Lapsed  Devise. 

Where  a  codicil  makes  no  reference  to  a 
clause  in  a  will  creating  a  devise  which  has 
lapsed,  the  republication  of  the  will  by  the  codi- 
cil does  not  alter  such  clause,  nor  create  new  or 
different  devises  from  that  which  has  lapsed. 

6.  WiLiiS  €=>478—Oon8tbuction— Devise  by 
Iuflication— iNTKimOH. 

A  recital  in  a  will  to  the  effect  that  testa- 
tor has  devised  something  in  another  part  of  the 
will,  when  he  has  not  done  so,  may  operate  as  a 
devise  of  property  by  implication,  since  it  shows 
an  intention  to  devise  property  by  the  will. 

7.  Wills     *=9478— Constbuotioh— Girr    bt 
Implication— Conjectubb. 

To  uphold  a  gift  by  implication,  the  infer- 
ence from  the  will  of  the  testator's  intention  can- 
not rest  upon  conjecture,  but  must  be  such  as  to 
leave  no  hesitation  in  the  mind  of  the  court 
and  permit  of  no  other  reasonable  inference. 

8.  Wills   «=>858(4)  —  Residuaby   Clause  — 
Lapsed  Devises. 

The  general  rule  is  that,  if  a  legacy  or  de- 
vise lapses  and  there  is  a  general  residuary 
clause  broad  enough  to  embrace  it,  such  legacy 
or  devise  will  sink  into  the  residuum. 

9.  Wills    4=>587(1>— Bssiduaby    Clause  — 
"Residue." 

The  term  "residue,"  as  used  in  a  will,  means 
that  which  remains,  and  no  particular  mode  of 
expression  is  necessary  to  constitute  a  residu- 
ary clause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Residue.] 


10.  Wnxs  «=»888(4)— Con8teuotion*-Resid- 
UABt  Clause— Lapsed  Devise. 
Where  a  testator  designated  the  residuum 
of  his  estate  as  "residue  of  my  estate,"  and 
there  is  nothing  in  the  will  to  indicate  the  ex- 
clusion of  a  lapsed  devise  of  real  estate  to  his 
brother  therefrom,  and  nothing  to  indicate 
an  intention  that  the  real  estate  should  pass  as 
intestate  property,  it  will  be  held  as  passing  un- 
der the  residuary  clause. 

Appeal  from  Circuit  Conrt,  Jo  Daviess 
County;  James  S.  Baume,  Judge. 

Suit  by'  Margaret  Dunn  aiid  others 
against  Howard  Kearney  and  others  involv- 
ing the  construction  of  a  will.  Decree  for 
plaintiffs,  and  defendants  appeal.  Decree 
affirmed. 

Sheean  &  Sheean,  of  Galena,  and  James 
M.  Sheean,  of  Chicago,  for  apl^ellants. 

Maritln  J.  Dillon,  of  Galena,  and  F.  J. 
Stransky,  of  Savannah,  for  appellees. 

STONB,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Jo  Daviess  county 
sustaining  the  bill  of  appellees  for  partition. 
The  questions  presented  to  this  court  involve 
the  construction  of  the  last  will  and  testa- 
ment of  Hamilton  Kearney,  deceased,  and 
a  codicil  tbereto. 

The  will  in  question  was  executed  Decem- 
ber 31,  1898.  The  portions  of  the  will  neces- 
sary to  a  decision  of  this  case  are  as  follows : 

"Second.  I  give,  devise  and  bequeath  to  my 
brother  John  Kearney  all  of  my  real  estate,  to 
have  and  to  hold  the  same  to  him  and  his  heirs 
forever. 

"Third.  I  give,  devise  and  bequeath  to  my 
dear  friend  Mrs.  Jane  Mosely  the  sum  of  $1,000 
and  my  old  gray  mare,  buggy  and  harness ;  also, 
if  she  remains  with  me  until  my  death,  I  give, 
devise  and  bequeath  to  her  all  my  household 
goods  of  every  description,  including  all  articles 
in  the  cellar,  but  she  shall  not  have  power  to 
sell  the  same  but  may  give  them  away  if  she 
feels  so  disposed,  but  it  is  my  express  wish 
that  they  b^  not  sold. 

"Fourth.  I  give,  devise  and  bequeath  to  my 
friend  Mrs.  Daisy  Matthews  the  sum  of  $500. 

"Fifth.  I  give,  devise  and  bequeath  to  tiie 
widow  of  my  brother  David  Kearney,  Mrs. 
Rebecca  Kearney,  the  sum  of  $500. 

"Sixth.  It  is  ray  will  that  my  executor  shall 
sell  and  convert  into  money  all  the  grain  and 
live  stock  remaining  in  my  possession  at  the 
time  of  my  death,  and  the  proceeds  of  the  same, 
together  with  the  residue  of  my  estate  after  the 
payment  of  the  legacies  and  bequests  heretofore 
set  forth,  shall  be  divided  equally  among  my 
nephews  and  nieces  who  are  living  at  the  time 
of  my  death,  and  William  Hamilton  Bertsch, 
who  is  the  only  relative  bearing  my  name  and 
the  son  of  my  niece,  Mrs.  Bmma  Bertsch.  ^e 
names  of  my  nephews  and  nieces,  the  children 
of  my  brothers  John  and  David,  and  my  sister, 
Mrs.  Ann  McKinley,  are  Mrs.  Mary  Knapp, 
William  Kearney,  son  of  David  Kearney,  How- 
ard Kearney,  John  Kearney,  Mrs.  Ruth  Schaible, 
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S^rah  Kearney,  and  Bessie  Kearney,  William 
Kearney,  son  of  my  brother  John  Kearney,  Mrs. 
Margaret  Dunn,  Anna  Kearney,  John  McKin- 
ley,  George  McKinley,  they  each,  together  with 
my  namesake,  William  Hamilton  Bertsch,  to 
take  share  and  share  alike  in  the  residue  of  my 
estate  as  hereinbefore  set  forth." 

On  June  29,  1912,  Hamilton  Kearney  made 
tbe  following  codicil,  to  wit:  . 

"Whereas,  I,  Hamilton  Kearney,  did  on  the 
thirty-first  day  of  December,  1898,  make  my 
will;  and  whereas  in  said  will  I  did  in  clanse 
3  of  my  said  will  give,  devise  and  bequeath  to 
Mrs.  Jane  Mosely  the  sum  of  $1,000  and  other 
property,  and  also  in  clause  4  of  my  said  will  I 
bequeathed  to  Mrs.  Daisy  Matthews  the  sum 
of  $500;  and  whereas  in  the  dispensation  of 
Providence  my  friend  Mrs.  Jane  Mosely  has  de- 
parted this  life,  and  by  her  last  will  and  testa- 
ment she  has  provided  for  her  daughter,  the  said 
Mrs.  Daisy  Matthews  above  mentioned;  there- 
fore it  is  my  will  that  the  sums  mentioned  in 
clauses  3  and  4  of  my  will  bequeathed  to  Mrs. 
Jane  Mosely  and  Mrs.  Daisy  Matthews  shall  not 
be  considered  and  are  hereby  canceled,  and  the 
sums  mentioned  therein  shall  be  divided  equal- 
ly by  my  executor  among  my  nephews  and  niec- 
es mentioned  in  clause  6  of  my  will,  and  Wil- 
liam Hamilton  Bertsch,  he  taking  an  equal  por- 
tion with  each  of  theml" 

William  Kearney,  son  ot  David  Kearney, 
one  of  the  nephews  named  in  the  original 
will,  died  before  tbe  death  of  tbe  testator. 

Priot  to  1886,  Robert  Kearney,  Hamilton 
Kearney,  and  John  Kearney  owned  and  oc- 
cupied the  land  in  qnestlon,  consisting  of 
472  acres  in  Jo  Dayless  county,  as  tenants  in 
common.  Robert  and  Hamilton  Kearney 
were  never  married  and  lived  with  their 
brother  John.  Prior  to  his  death,  on  Feb- 
ruary 24,  1886,  Robert  Ke&mey  executed  his 
last  will  and  testament.  In  which  he  gave 
to  Hamilton  and  John  Kearney,  his  brothers, 
all  his  interest  and  share  In  said  real 
estate.  This  will  was  duly  probated  and  en- 
tered of  record.  After  the  death  of  Robert, 
his  brothers,  Hamilton  and  John,  lived  upon 
and  farmed  said  premises  as  tenants  In  com- 
mon until  December  4,  1904,  at  which  time 
John  died  Intestate,  leaving  a  widow  and 
children  surviving  him.  On  June  29,  191^, 
William  Kearney,  son  of  John  Kearney,  and 
his  mother,  occupied  tbe  premises,  and  Ham- 
ilton Kearney  made  his  home  with  them. 
Hamilton  Kearney  died  in  January,  1916, 
leaving  personal  estate  aggregating  $9,666.15 
and  an  undivided  one-half  Interest  In  said 
472  acres,  which  undivided  onerhalf  Is  the 
land  In  question.  The  complainants  are  the 
daughters  of  David  Kearney,  a  brother  of 
John,  Robert,  and  Hamilton,  who  died  some 
20  years  prior  to  the  death  of  Hamilton. 

The  decree  of  the  circuit  court  found,  as 
alleged  in  the  complainants'  bUl,  that  the 
devise  contained  In  the  second  dause  of  the 
will  lapsed,  and  that  the  sixth  clause  of  the 
will  induded  the  lapsed  devise,  so  as  to  vest 


in  each  of  the  testator's  nephews  and  nieces 
an  undivided  one-seventeenth  of  testator's  un- 
divided half  of  said  premises,  and  that  a  like 
share  In  said  estate  was  vested  in  William 
Hamilton  Bertsch,  son  of  Emma  Bertsch,  n 
niece  of  the  testator. 

The  seven  children  of  Annie  McKinley, 
deceased  sister  of  Hamilton  Kearney,  who 
were  made  defendants  below,  entered  their 
appearances  in  tbe  circuit  court  and  answer- 
ed, admitting  the  allegatlMis  of  the  bill  and 
that  the  relief  prayed  for  should  be  granted. 
They  appear  here  urging  that  the  decree  of 
the  circuit  court  be  affirmed. 

Appellants,  who  are  the  seven  children  of 
John  Kearney,  deceased,  contend  that  under 
the  wiU,  as  modlQed  by  the  codicil,  Hamilton 
Kearney  devised  his  Interest  in  said  real 
estate  to  them,  the  heirs  of  John'  Kearney ; 
that  the  testator,  knowing  that  his  brother 
John  was  dead  when  the  codicil  was  execut- 
ed, republished  the  original  will,  and  by 
clause  2  in  effect  devised  all  of  his  lands 
to  the  hrfrs  of  John  Kearney,  or  that  if  said 
legacy  lapsed,  as  charged  In  complainants' 
bill,  then  said  real  estate  descended  as  in- 
testate property  to  the  16  nieces  an(^  nephews 
to  the  exclusion  of  William  Hamilton 
Bertsch,  who  Is  not  an  heir  of  HamUton 
Kearney;  that  the  sixth  clause  did  not  In- 
clude real  estate ;  and  that  final  division  un- 
der said  sixth  clause  had  been  made  by  the 
executor  and  accepted  by  the  legatees  there- 
under. 

[1]  By  the  second  clause  of  the  will  the 
testator  gives  and  devises  to  his  brother 
John  Kearney  all  of  his  real  estate,  "to  have 
and  to  hold  the  same  to  blm  and  his  heirs 
forever."  He  by  this  clause  devised  a  fee- 
simple  title  to  the  lands  In  question  to  his 
brother  John.  The  ordinary  form  of  a  con- 
veyance of  a  fee  at  common  law  was  to  the 
grantee  and  his  heirs.  Winter  v.  Dibble,  261 
ni.  200,  95  N.  B.  1093.  It  Is  contended  by 
appellees  that  said  second  clause  of  the  will 
is  a  devise  within  the  rule  In  Shelley's  Case. 
The  rule  as  stated  by  Coke  (volume  1,  104a) 
is  that — 

"When  the  ancestor  by  any  gift  or  conveyance 
takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  bis  heirs  in  fee 
or  in  tail,  that  always  in  such  cases  'the  heirs' 
are  words  of  limitation  of  the  estate  and  not 
words  of  purchase." 

Tbe  clause  in  question  does  not  purport  to 
devise  to  John  Kearney  a  freehold  estate 
with  a  limitation  by  way  of  remainder  to 
his  heirs,  but  said  clause  is  a  devise  to  John 
Kearney  and  his  heirs,  which  Is  the  proper 
mode  for  devising  a  fee  simple.  The  words 
"to  have  and  to  hold  the  same  to  him  and 
his  hdrs  forever"  are  not  the  words  neces- 
sary to  be  employed  to  confer  a  freehold  up- 
on the  ancestor  with  a  remainder  to  his  heirs, 
but  are  the  words  which  In  a  will  or  convey- 
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anoe  tranaf or  the  fee.  The  rule  In  Shell^B 
Case,  therefore,  has  no  appUcatlon  to  this 
devise.  Johnson  t.  BtiA,  220  lU.  226,  77  N. 
B.16S. 

[2,  S]  John  Eeamej  died  subsequent  to  the 
ezecntlon  of  the  original  will  ta  question  and 
prior  to  the  making  of  the  codicil  thereto. 
The  general  rule  is  that  a  legacy  or  devise 
wlU  laiMe  where  the  legatee  or  devisee  dies 
before  the  testator.  40  Cyc  1025,  and  cases 
there  dted.  As  we  understand  the  conten- 
tion of  appellants,  this  Is  not  disputed ;  but 
they  cotnend  that  when  the  testator  executed 
the  codldl  to  his  will  without  maUng  any 
reference  to  the  second  clause  of  the  origi- 
nal will,  although  he  then  knew  of  the  death 
of  his  brother  John,  he  in  executing  the  codi- 
cil republished  the  will  as  of  the  date  of  the 
codicil,  and  that  the  legal  effect  of  such  re- 
publication was  to  vest  the  fee  to  the  real 
estate  in  the  appellants,  heirs  of  said  devisee, 
Jcriin,  and  it  is  contended  that  parol  evi- 
dence should  have  t>een  admitted  to  show  the 
circumstances  surrounding  the  testator  at  the 
time  the  codicil  was  executed,  as  proof  of 
his  intention  to  so  devise  said  real  estate. 
As  we  have  seen,  by  the  language  of  the  or- 
iginal will  the  testator  devised  a  fee  simple 
to  his  brother  John.  This  being  so,'  the 
grant  to  "his  heirs  forever"  could  not  be 
held  to  be  a  devise  to  certain  of  his  heirs, 
and,  unless  there  be  found  in  the  codicil 
language  which  constitutes  a  devise  in  terms, 
the  fact  that  the  will  as  republished  con- 
tains a  lapsed  devise  is  not,  of  itself,  suffid- 
eiit  to  vest  the  title  to  the  property^  described 
In  the  lapsed  devise  in  the  heirs  of  the  de- 
ceased devisee,  'Where  such  devisee  was  giv- 
en a  fee. 

[4,  6]  While  the  execution  of  a  oodidl  op- 
erates as  a  republication  of  tlie  will  (De- 
frees  v.  Brydon,  275  III.  630,  114  N.  E.  336; 
Mosser  v.  Flake,  258  IlL  238,  101  N.  B.  640, 
Ann.  Oas.  1014B,  425;  Hobart  r.  Hobart, 
154  m.  610,  80  N.  B.  581,  46  Am.  St  Rep. 
161),  yet  a  oodMl  does  not  <^ierate  to  alter 
the  original  will  except  where  it  so  desig- 
nates (Doe  T.  Kett,  4  Dum.  &  Bast,  601; 
Comfort  V.  Mather,  2  Watts  &  S.  [Pa.]  450, 
87  Am.  Dea  623;  Campbell  r.  Jamison,  8 
Pa.  48S).  In  the  case  of  Doe  v.  Kett,  supra, 
the  testator  devised  certain  real  estate  "to 
BUzabeth  Folsom  and  the  heirs  of  her  body 
lawfully  to  be  b^otten."  Elizabeth  Folaom 
died  during  the  lifetime  of  the  testator  and 
prior  to  the  date  on  which  the  testator  made 
a  oodidl  to  his  will.  It  was  there  contended 
that  the  execution  of  the  codicil  was  a  re- 
jniblication  of  the  will,  and  that,  Inasmudi 
as  Elisabeth  Folsom  had  died  prior  to  the 
time  of  the  making  of  the  codldl,  leaving  a 
son,  which  facts  were  then  known  to  the  tes- 
tator, the  testator  must  have  Intended  by  the 
codldl  that  said  son  should  take  the  property 
under  the  words  of  the  original  devise,  "to 
Elizabeth  Folsom  and  the  heirs  of  her  body 


lawfuUy  to  be  begotten."    But  It  was  there 
said  by  Lord  Eenyon,  Chief  Justice,  that— 

The  codicil  "would  operate  as  a  repablication 
of  the  will  for  many  purposes,  such  as  that  of 
passing  lands  purchased  after  making  the  will, 
but  not  so  as  to  alter  the  will.  •  •  •  If  this 
codicil  were  sufficient  to  pass  the  estate  to  tlie 
representatives  of  E.  Folson,  there  never  would 
be  a  lapsed  legacy  when  there  was  a  republica- 
tion of  the  will,  but  it  would  always  go  in  favor 
of  the  executors  of  the  legatees  deceased." 

To  the  same  effect  are  the  cases  of  (Tom- 
fort  V.  Mather,  supra,  and  CJampbell  v.  Ja- 
mison, supra. 

Counsel  for  appellants  rely  upon  the  case 
of  Davis'  Heirs  v.  Taul,  6  Dana  (Ky.)  61. 

We  do  not  adopt  the  view  announced  in 
that  case,  but  hold  the  true  rule  to  be  that, 
where  the  codldl  makes  no  reference  to  a 
clause  of  the  will  creating  a  devise  which 
has  lapsed,  the  republication  of  the  wl\l  by 
the  execution  of  such  codicil  does  not  alter 
such  clause  of  the  wUl  nor  create  a  new  and 
different  devise  from  that  wh^ch  has  lapsed. 

[$,  7]  But  it  is  urged  that  by  the  codldl 
there  arose  in  the  language  of  the  will,  when 
considered  with  the  codldl,  a  latent  ambigu- 
ity, wliich  makes  admissible  parol  testimony 
to  show  tlie  Intent  of  the  testator,  and  that 
If  such  testimony  be  admitted  it  would 
establish  a  devise  by  implication.  Devises 
by  implication  are  sustained  where  there  Is 
dearly  shown  an  intention  on  the  part  .of  the 
testator  to  make  a  devise,  as  where  a  redt- 
al  In  the  .will  is  to  the  effect  that  the  testator 
has  devised  something  In  another  part  of 
the  will  when,  in  fact,  he  has  not  done  so, 
the  erroneous  recital  operating  as  a  devise 
of  sudi  property  by  Implication,  for  the  rea- 
son that  it  shows  an  intenticm  to  devise  the 
property  by  the  will.  Noble  v.  Tipton,  219 
lU.  182,  76  N.  B.  161,  8  L.  R.  A.  (N.  S.)  645. 
So  in  .a  case  where  a  devise  is  not  made  in 
formal  language  by  the  will,  the  gift  will 
be  sustained  by  implication  when  the  proba- 
bility of  the  Intratlon  of  the  testator  to 
make  the  gift  is  so  strong  that  a  contrary 
intention  cannot  be  shown.  Martin  t.  Mar- 
tin, 273  lU.  695,  118  N.  B.  160.  So,  also, 
where  there  are  no  express  words  of  gift 
but  an  intention  to  make  a  gift  dearly  ap- 
pears fi-om  the  will  as  a  whole,  such  gift 
will  be  sustained  as  a  gift,  by  Implication. 
Connor  v.  Gardner,  280  IlL  268,  82  N.  E. 
640,  16  Ll  R.  A.  (N.  S.)  73;  Rood  on  Wills, 
I  496.  To  uphold  a  gift  1^  implication  the 
inference  from  the  will  of  the  testator's  In- 
tention cannot  rest  upon  conjecture,  but 
must  be  sudi  as  to  leave  no  hesitation  In 
the  mind  of  the  court  and  i>ermlt  of  no  other 
reasonable  inference.  Connor  r.  Gardner, 
supra,  and  cases  there  dted.  Examining  the 
codicil  in  question  in  the  light  of  these  rules, 
we  are  unable  to  discover  sndi  an  intention 
on  the  part  of  the  testator  as  to  bring  the 
devise  of  the  real  estate  in  question  within 
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such  rales,  and  appellants  do  not  x>olnt  out 
wherein  sudi  Intention  may  be  found.  On 
tha  other  hand,  it  Is  evident  from  the  codi- 
cil that  such  an  intention  rests  wholly  In  the 
realm  of  conjecture;  that  the  only  clauses 
to  be  affected  by  it  were  clauses  S  and  4, 
which  give  certain  legacies  to  Jane  Mosely 
and  her  daughter,  Daisy  Matthews.  The 
testator,  by  the  use  of  the  term  "whereas" 
In  said  codicil,  clearly  indicates  that  the  on- 
ly reason  for  making  the  codicil  was  the  fact 
that  Jane  Mosely  had  died  and  bad  provid- 
ed for  her  daughter,  Daisy  Matthews.  These 
legacies  he  directs  shall  be  divided  among 
his  nieces  afid  nephews  and  William  Hamil- 
ton Bertsdi.  There  Is  nothing  in  the  will 
and  codicil,  considered  together  or  separate- 
ly, to  Indicate  that  any  clauses  other  than  3 
.and  4  were  to  be  affected.  We  are  of  the 
opinion  that  no  gift  by  Implication  was  made, 
as  contended  by  appellants. 

[8-10]  Appellants  further  ccmtend  that,  if 
the  republication  of  the  will  did  not  create 
a  devise  of  the  real  estate  to  them,  then 
such  real  estate. passed  as  Intestate  property 
and  not  as  a  part  of  the  residuum  of  tha 
estate,  for  the  reason  that  the  residuary 
clause  (clause  Q)  is.  not  broad  enough.  In 
terms,  to  Include  real  estate.  The  testator 
by  clause  6  directs  that  his  executor  sell  and 
convert  Into  money  certain  personal  property, 
and,  further  directs  that  "the  proceeds  of 
the  same,  together  with  the  residue  of  my 
estate  after  the  payment  of  the  legacies  and 
bequests  heretofore  set  forth,  shall  be  divid- 
ed," etc.  Appellants  contend  this  language 
is  not  broad  enough  to  Include  the  real 
estate  in  question.  The  general  rule  is  that. 
If  a  legacy  or  devise  lapses  and  there  Is  a 
general  residuary  clause  broad  enough  In 
terms'  to  embrace  it,  such  legacy  or  devise 
will  sink  into  the  residuum.  This  Is  based 
on  the  presumed  intention  of  the  testator 
that  the  residuary  clause  shall  Include  every- 
thing not  effectually  devised  or  disposed  of. 
Dorsey  v,  Dodson,  203  111.  32,  67  N.  E.  395. 
This  rule  is  further  aided  by  the  presump- 
tion of  law  that  where  a  man  dies  testate 
he  intended  by  his  will  to  dispose  of  all  his 
property  and  leave  no  part  of  his  estate  in- 
testate. Martin  v.  Martin,  supra;  Byer  t. 
Williamson,  258  Ul  540,  100  N.  E.  188;  Wlx- 
on  V.  Watson,  ,214  111.  158,  73  N.  B.  306; 
Greenwood  T.  Greenwood,  178  111.  387,  53 
N.  B.  101;  Hayward  v.  Loper,  147  111.  41, 
86  N.  B.  225.  The  term  "residue"  meaning 
that  which  remains,  no  particular  mode  of 
expression  is  necessary  to  constitute  a  resid- 
uary clause.  40  Gyc.  1563.  It  is  a  general 
rule  to  so  construe  a  residuary  clause  as  to 
prevent  the  intestacy  of  any  part  of  the  tes- 
tator's estate  unless  there  is  an  apparent  in- 
tention to  the  contrary.  Dorsey  v.  Dodson, 
supra;  Davis  ▼.  Davis,  62  Ohio  St.  411,  67 
N.  B.  317.  78  Am.  St  Rep.  725;  In  re  Fuller, 
225  Pa.  626,  74  AtL  623.    Here  the  testator 


designated  the  residuum  of  his  estate  as 
"the  residue  of  my  estate."  There  Is  noth- 
ing in  the  will  to  indicate  the  exdusioa  of 
this  real  estate  therefrom  and  nothing  to 
indicate  that  be  intended  that  said  real 
estate  should  pass  as  Intestate  property. 
We  are  therefore  ot  the  opinion  that  said 
real  estate  passed  under  the  sixth  or  residuu- 
ary  clause  of  the  will,  and  that  the  circuit 
court  did  not  err  In  so  finding. 

There  appearing  to  be  no  erp»  la  the 
record,  the  decree  of  the  circuit  court  will 
be  affirmed. 

Decree  affinned. 


(ISg  Ind.  331) 

ADVISORY  BOARD  OF  MORGAN  TP, 
HARRISON  COUNTY,  v.  STATE  ex  reL 
MARTIN  et  ai    (No.  23472.)* 

(Supreme  Court  of  Indiana.     April  24.  1919.) 

Appeal  and  EIbrob  <S=3757(2)— Rbcobd  oit 
Appeal — Sufficienct. 
Error  in  overruling  demurrer  to  a  cojnplaint 
will  not  be  considered,  where  appellant's  brief 
does  not  set  oat  the .  complaint,  the  demurrer, 
nor  memorapdum  attached  thereto,  nor  give 
any  statement  of  the  record  by  which  the  ap- 
pellate court  can  tell  what  its  contpntions  are, 
as  required  by  rule  22,  subd.  5  (55  N.  B.  vi). 

Appeal  from  Circuit  Court,  Harrison 
County;    Wm.  Ridley,  Judge. 

Proceeding  by  the  State  of  Indiana,  on  the 
relation  of  Oswell  Martin  and  others,  against 
the  Advisory  Board  of  Morgan  Township, 
Harrison  County.  Judgment  for  relators, 
and  defendant  appeals.    Affirmed. 

O.  W.  Cook  and  Elrkham  &  O'Bannon,  all 
of  Oorydon,  for  appellant. 

Thos.  S.  Jones  and  Clyde  B.  Lottlck,  both 
of  Corydon,  for  app^lees. 


TOWNSEND,  J.  Appellees  obtained  a  Judg- 
ment of  mandate  against  appellant  The 
complaint  was  in  four  paragraphs.  The  trial 
court  sustained  demurrer  to  all  except  the 
third.  The  cause  was  tried  by  Jury  on  issue 
formed  by  answer  to  the  third  paragraph. 

Appellant  says  in  its  brief  that  it  rellea 
for  reversal  of  the  cause  upon  error  of  the 
court  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  complaint.  Appellant's  brief 
does  not  set  out  this  paragraph  of  complaint 
does  not  set  out  the  demurrer  thereto,  doea 
not  set  out  memorandum  attached  to  the  de> 
murrer,  and  does  not  give  any  statement  of 
the  record  by  which  this  court  can  tell  what 
Its  contentions  are.  Subdivision  5,  rule  22 
(55  N.  B.  vi).  Section  3,  c.  143,  p.  523,  Acts 
1917,  is  void  so  far  as  briefing  is  concerned. 
Solimito  V.  State  (at  the  November  term)  122 
N.  E.  578. 

Judgment  of  the  trial  court  is  affirmed. 
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ABMSTBONO  et  al.  t.  OSTBR  et  ti. 
(No.  23321.) 

{Supreme  Court  of  Indiana.     April  26,  1919.) 

1.  Dbains   «=»33  —  Rbmonbtbances  —  Stjiti- 

CIENCY— NUMBKE     OF     REMONSTRATOsa— DK- 
TEBHINATION. 

In  a  proceeding  to  establish  a  drain,  m  re- 
monstrance reciting  that  the  remonstrators  con- 
stituted more  than  two-thirds  of  the  landowners 
named  in  the  petition,  or  who  may  be  affected 
by  any  assessment  or  damages,  resident  in  the 
county  or  counties  where  the  lands  affected  are 
situated,  was  sufficient  under  Burns'  Ann.  St. 
1914,  {  6142,  as  against  the  claim  that  only  the 
resident  remonstrators  of  the  county  were  con- 
sidered in  determining  their  number. 

2.  Appeai  and  EjBBob  €=!)99&— Rbvikw— Bvi- 
den  ce— sufficiency. 

Evidence  on  appeal  is  sufficient,  if  the  infer- 
ences therefrom  are  sufficient  to  support  the 
judgment ;  it  not  being  necessary  that  the  facts 
be  established  by  poaitiTe  evidence. 

Appeal  from  Circuit  Court,  De  Ealb  Coun- 
ty;   Dan  M.  Link,  Judge. 

Petition  by  William  Armstrong  and  an- 
other to  establish  a  drain,  opposed  by  Wini- 
fred D.  OstjBr  and  others.  The  petition  was 
dismissed,  a  new  trial  was  denied,  and  peti- 
tioners appeal    Affirmed. 

C.  S.  Smith,  of  Auburn,  and  H.  W.  Mountz, 
of  Garrett,  for  appellants. 

Edgar  W.  Atkinson,  of  Anbnm,  fen:  ap- 
pellees. 


WILLOUGHBX,  J.  This  was  a  proceed- 
ing filed  In  tbe  De  Kalb  circuit  court,  of  De 
Kalb  county,  Ind.,  In  which  the  appellants 
sought  to  have  constructed  and  established  a 
certain  drain  In  De  Kalb  county.  The  peti- 
tion was  filed  under  section  6142,  Bums'  B. 
S.  1914  (Acts  1907,  p.  608),  and  contained  all 
tbe  necessary  averments  required  under  said 
statute.  The  appellants,  William  Armstrong 
and  Elizabeth  Armstrong,  were  the  only  peti- 
tioners. What  is  termed  a  two-thirds  remon- 
strance In  writing  was  filed  in  said  court  to 
eald  petition.  In  which  the  remonstrators  al- 
leged that  they  constituted  "more  than  two- 
tblrds  In  number  of  the  landowners  named 
as  such  in  the  petition,  or  who  may  be  affect- 
ed by  any  assessment  or  damages,  resident  in 
tbe  county  or  counties  where  the  lands  affect- 
ed are  situated,"  and  asked  that  said  proceed- 
ings be  dismissed  by  the  court,  on  the 
grounds  named  In  said  remonstrance.  Upon 
the  Issues  made  by  the  petition  and  remon- 
strance the  case  was  tried  in  the  De  Kalb 
circuit  court,  and  the  court  found  in  favor  of 
tbe  remonstrants,  and  rendered  judgment 
that  the  petition  be  dismissed,  and  that  re- 
monstrators recover  costs  from  petitioners. 


Tbe  petitioners  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  petitioners 
appealed. 
Tbe  errors  relied  on  for  reversal  are : 

'TThe  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial  and  dismissing  appellant's 
petition." 

Tbe  motion  for  a  new  trial  alleges  that  the 
decision  of  tbe  court  is  not  sustained  by  suf- 
ficient evidence  and  that  tbe  decision  of  tbe 
court  Is  contrary  to  law. 

The  remonstrance  Is  signed  by  64  persons 
and  In  such  number  are  Included  all  the  pec^ 
sons,  except  2,  the  petitioners,  WUllam  Arm- 
strong and  Elizabeth  Armstrong,  who  are 
named  in  the  petition  as  persons  whose  lands 
would  be  affected  by  said  proposed  drainage. 
The  appellants  claim  that  the  remonstrance 
is  insufficient  for  the  reason  that  It  says 
"that  tbe  remonstrants  constitute  more  than 
two-thirds  of  tbe  resident  landowners  of  De 
Kalb  county  named  in  tbe  petition  and  af- 
fected by  said  proceeding,"  and  would  there- 
fore confine  the  Issne  to  residents  of  De  Kalb 
county  only.  Aq  examination  of  such  remon- 
strance shows,  however,  that  It  contains  tbe 
further  statement: 

"That  the  remonstrators  constitute  more  than 
two-thirds  in  number  of  the  landowners  named 
as  such  in  the  petition,  or  who  may  he  affected 
by  any  assessment  or  damages,  resident  in  tbe 
county  or  counties  where  the  lands  affected  are 
situated." 

[t]  Tbe  remonstrance  was  sufficient  undw 
tbe  statute  to  present  tbe  question.  Tbe  stat- 
ute provides : 

"That  if  within  twenty  days,  exclusive  of 
Sundays,  from,  the  day  set  for  the  docketing  of 
such  petition,  two-thirds  in  number  of  the  land 
owners  named  as  such  in  such  petition,  or  who 
may  be  affected  by  any  assessment  or  damages, 
resident  in  the  county  or  counties  where  the 
lands  ^ected  are  situated,  shall  remonstrate  in 
writing  against  the  construction  of  such  drain 
or  ditch,  such  petition  shall  be  dismissed  at  the 
cost  of  the  petitioners." 

The  proper  construction  of  section  6142, 
Bums'  1914,  Is  that,  in  determining  the  suffi- 
ciency of  a  two-thirds  remonstrance  filed 
thereunder,  the  status  of  the  parties  proper 
to  be  considered  is  fixed  as  of  tbe  date  oo 
which  the  remonstrance  Is  filed  (Denham  et 
al.  v.  On-  et  al.,  179  Ind.  619,  101  N.  B.  811); 
that  a  remonstrance,  to  defeat  tbe  construc- 
tion of  a  drain,  must  be  signed  by  two-thirds 
in  number  of  the  landowners  named  as  such 
in  the  petition,  or  who  may  be  affected  by  the 
assessment  or  damages,  resident  In  the  comi- 
ty or  counties  where  the  lands  affected  are 
situated,  and  the  burden  of  showing  that  the 
remonstrance  Is  so  signed  is  on  the  remon- 
strators (Rankin  v.  McCoIllster,  175  Ind.  887, 
93  N.  E.  200). 
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Special  flndlngB  dioirlng  that,  from  tbe 
lands  of  certain  remonstratora,  not  named  In 
the  drainage  petition,  the  "erarface  water  by 
natural  and  artiflclal  conrses  finally  flows  In- 
to tbe  proposed  drain,"  do  not  autiiorlze  tbe 
Supreme  Ck>urt,  as  a  matter  ot  law,  to  say  that 
such  lands  were  either  benefited  or  damaged ; 
there  being  nothing  in  the  flpdings  to  show 
•that  such  lands  would  be  affected  by  any  as- 
sessment or  damages.  BanUn  v.  McOoUlster, 
175  Ind.  387,  »3  N.  B.  209. 

Persons  whose  lands  are  affected  by  a  pro- 
posed dralb,  even  though  they  are  not  named 
in  tbe  petition  or  remonstrance,  may  be 
counted  in  determining  the  sofSclency  of  a 
remonstrance  with  reference  to  the  number 
of  remonstratora,  since  such  persons,  as  well 
as  owners  named  In  the  petition  or  remon- 
strance, must  bear  the  burden  of  any  assess- 
ment that  may  be  made  against  their  lands, 
and  by  standing  silent  they  as  effectually  ex- 
press their  wishes  as  do  those  who  r^non- 
strate.  Bayl  et  aL  t.  Klrby,  160  Ind.  663, 
102  N.  E.  136,  103  N.  B.  440. 

The  first  proviso  of  article  6142,  Bums' 
1914  (Acts  1907,  p.  508),  providing  that  where 
"two-thirds  In  number  of  the  landowners 
named  as  axuib  in  such  petition,  or  who  may 
be  affected  by  any  assessment  or  damages, 
resident  in  the  coimty  or  counties  where  the 
lands  affected  are  situated,  shall  remonstrate 
in  writing  against  tlie  construction  of  such 
drain  or  ditch,  such  petition  shall  be  dis- 
missed at  the  cost  of  the  petitioners,"  re- 
quires that  not  only  those  named  in  the  peti- 
tion, but  also  those  affected  by  Oie  assess- 
ment or  damages,  should  be  counted,  regard- 
less of  the  size  or  value  of  their  Interests, 
and  a  decision  that  a  remonstrance  filed  tn  a 
drainage  proceeding  contains  the  names  of 
two-thirds  of  such  affected  pn^rty  owners 
is  fatal  to  the  drainage  proceedings.  Thorn 
V.  SUver,  174  Ind.  601,  89  N.  E.  948,  92  N.  B. 
161. 

The  petition  In  this  case  was  filed  July  8, 
1916,  and  the  day  set  for  docketing  was 
August  7,  1916,  and  on  the  same  day,  after 
said  cause  was  placed  on  the  docket  as  an 
action  pending,  the  remonstrance  was  filed, 
asking  that  said  cause  be  dismissed,  for  the 
reasons  stated  in  said  remonstrance. 

The  appellants  contend  that  one  of  the  64 
remonstrants  was  a  resident  of  Oalifomia, 


and  that  a  large  number  of  persons,  not 
named  in  the  petltioB  or  remonstrance,  and 
who  lived  In  the  countlea  in  which  the  lands 
affected  by  such  drainage  were  situated, 
owned  lands  which  would  be  affected  by  such 
drainage,  and  when  they  were  counted  the 
remonstrance  would  not  contain  two-tbirds  In 
number  of  tbe  persons  whose  lands  were 
affected  by  said  ditch  proceedings.  The  ap- 
pellants also  Insist  that  the  remonstrants  did 
not  discharge  the  burden  which  tbe  law  puts 
upon  them  by  proving  that  the  remonstrance 
was  signed  by  two-thirds  of  all  the  landown- 
ers who  might  be  affected  by  any  assessment 
or  damages.  One  of  tbe  petitioners,  William 
Armstrong,  testified  that  as  near  as  he  could 
tell  he  had  placed  in  his  petition  the  names 
of  all  persons  affected  by  the  drainage. 

[2]  The  trial  court  heard  the  evidence,  and 
found  upon  the  issues  presented  by  the  re- 
monstraiice  in  favor  of  tbe  remonstrants. 
We  have  examined  the  record,  and  find  the 
evidence  contradictory,  but  that  the  finding 
of  the  court  is  amply  sustained  by  the  evi- 
dence. The  evidence  is  sufficient  on  appeal, 
if  the  inferences  from  the  evidence  are  suflB- 
cient  to  support  tbe  Judgment  It  is  not  es- 
sential that  the  facts  be  established  by  posi- 
tive etldence.  Continental  Ins.  Co.  r.  Balr 
(App.)  114  N.  B.  763.  It  is  sufficient  that  the 
evidence  supplies  reasonable  grounds  for  in- 
ferring facts  essential  to  recovery.  Chicago, 
etc.,  B.  Co.  y.  Mitchell,  184  Ind.  383, 110  N.  B. 
216.  Where  the  evidence  Is  oonflicting,  in 
determining  whether  a  finding  in  favor  of 
appellee  is  warranted,  <Hily  the  uncontrovert- 
ed  facts  and  the  evidence  most  favorable  to 
appellee  and  the  favorable  inferences  that 
may  be  drawn  therefrom  can  be  considered 
on  appeal.  Union  Nat.  Bank  of  Munde  y. 
Flnley,  180  Ind.  470, 103  N.  B.  110 ;  Peabody- 
Alwert  Coal  Co.  y.  Tandell,  179  Ind.  222,  lOO 
N.  E.  758. 

This  court  cannot  reverse  a  case  for- lack  of 
evidence,  when  the  court  is  not  convinced 
that  some  essential  element  of  the  case  is 
wholly  unsupported  by  evidence.  Shira  v. 
State,  119  N.  B.  833. 

There  was  evidence  to  support  die  decision 
of  the  trial  court,  and  the  court  did  not  err 
in  overruling  appellant's  motion  for  a  new- 
trial,  and  in  dismissing  aK>ellant'B  petition. 

Judgment  affirmed. 
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K0EHM:K  ▼.  STATE.    (No.  23387.)* 

(Snpreme    Court   of  Kidiana. 
April  25,  1919.) 

t.  Irdictmbnt  and  Intobuation  4=986(7)— 
Vekuk  or  Cbiioe. 
Count  of  an  indictment  that  falls  to  state 
that  the  county  in  which  a  crime  is  charged  to 
have  been  committed  is  in  the  state  is  Bu£Scient, 
where  it  appears  in  the  caption  and  upper 
marginal  title  tiiat  tiie  county  is  in  the  state. 

2.  Rate  <S=>38(1)— Evidencb. 

In  a  statutory  rape  case,  testimony  of  the 
mother  of  the  prosecuting  witness  regarding  a 
cmversation  had  with  the  accused,  or  in  his 
presence,  as  to  die  girl's  age,  was  admissible 
for  the  pnipose  of  showing  guilty  knowledge, 
although  it  was  not  incumbent  on  the  state  to 
■how  such  knowledge. 

8.  WiTiTKSSM  «=»408— Explanation  of  Con- 

TaADICTOBY   MATTEB. 

In  a  statutory  rape  ease,  the  court  did  not 
«rr  in  permitting  the  prosecuting  witness  to 
explain  why  she  wrote  a  certain  letter  to  the 
accused,  read  in  evidence  on  the  part  of  the  de- 
fense to  exonerate  accused  from  the  offense  and 
to  contradict  the  evidence  of  the  prosecuting 
witness. 

4.  CBnaNAi.  Law  «=>406(8)— Rape  «=344— 
Btidenok— Admissions. 
In  a  statutory  rape  case,  the  court  properly 
permitted  a  witness  to  detail  a  conversation 
with  th«  accused,  wherein  the  witness  stated 
that  she  told  accused  that  he  had  no  business 
to  go  with  the  prosecuting  witness,  in  reply 
to  which  the  accused  said  they  would  not  catch 
him,  although  the  conversation  occurred  prior 
to  the  time  fixed  when  the  offense  was  com- 
mitted ;  such  evidence,  while  in  the  nature  of 
an  admission,  being  competent  for  the  purpose  of 
showing  the  associatirai,  acquaintance,  and  fa- 
miliarity of  the  parties. 

&  CBoaNAi.  Law  «s>695(4)— Objections  to 
Btidence. 
Even  if  it  was  improjter  for  the  prosecuting 
attorney  to  ask  accused  on  cross-examination 
whether  he  was  thrown  out  of  two  certain  lodg- 
es for  immorality,  there  was  no  error  in  ad- 
mitting it  over  an  objection  that  it  was  not 
admissible  "for  the  reason  that  secret  societies 
•re  not  subject  to  the  same  sort  of  investigsr 
tions  as  persons." 

6.  Cbminal  Law  <S=»1043(2)  —  Appeai.  — 
Scope  ot  Objections. 
Where  there  are  specific  objections  to  tbe 
admission  of  evidence,  the  implication  follows 
that  there  are  no  others,  or,  if  others,  that  they 
are  waived,  and  a  party  cannot  be  allowed  to 
make  one  objection  in  the  trial  court  and  anoth- 
er on  appeal. 

'  7.  CBnoRAi.  Law  «=9795(4)— Instbuotions— 
Doubt  as  to  Degbee  or  Offense. 
An  instruction  in  a  rape  case  that,  if  the 
Jury  were  convinced  bey<nid  a  reasonable  doubt 
that  defendant  was  guilty  of  some  one  of  the 
offenses  induded  in  the  charge,  but  entertained 
a  reasonable  doubt  as  to  which  offense  he  was 


guilty  of,  then  tliey  should  find  Um  guilty  of 
the  lowest  offense,  was  substantially  in  the  lan- 
guage of  Bums'  Ann.  St  1914,  |  2137,  and  was 
properly  givoi. 

8.  Cbiminal  Law  «=»822(1)  —  Instbtjotions 
AS  A  Whouc. 
In  determining  whether  an  instruction  was 
misleading,  the  instructions  must  be  taken  as  a 
whole. 

Appeal  from  CSlrcult  Court,  Allen  County; 
Wm.  H.  Elchhom,  Special  Judge. 

John  H.  Koehler  was  convicted  of  baving 
carnal  knowledge  of  a  girl  under  16  years  of 
age,  and  he  appeaU.    Affirmed. 

Samuel  M.  Hendi,  W.  O.  Ryan,  and  L.  H. 
Dunten,  all  of  Ft  Wayne,  for  appellant 

Ele  Stansbury,  of  Indianapolis,  Elmer  E. 
Hasting,  of  Washington,  Ind.,  and  Dale  F. 
Stansbury,  of  Indianapolis,  and  Franklin  A. 
Emrick,  of  Ft  Wayne,  for  the  State. 

MTERS,  J.  Appellant  was  tried  and  con- 
victed upon  an  indlctniient  returned  by  a 
grand  Jury  of  Allen  county  charging  blm  witb, 
carnal  knowledge  of  a  female  chUd  tinder  16 
years  of  age.  Acts  1907,  p.  85;  section  22S0, 
Bums  1914. 

[1]  In  this  court  the  only  errors  well  as- 
signed and  not  waived  are:  (1)  Tliat  the  trial 
court  erred  In  overruling  bis  motion  to  quasb 
the  Indictment  and  each  count  thereof;  (2) 
that  the  trial  court  erred  In  overruUng  bis 
motion  for  a  new  trial.  The  only  polnc  made 
against  each  count  of  the  Indictment  is  that 
It  falls  to  state  that  the  county  of  Allen  is 
in  the  state  of  Indiana.  This  Identical  ques- 
tion has  been  decided  by  this  court  against 
appellant's  contention  In  Anderson  t.  State, 
104  Ind.  467,  4  N.  E.  63,  5  N.  E.  7U.  In  that 
case  it  was  held  that  under  our  Criminal  Code 
the  caption  and  upper  marginal  title  Is  to  be 
considered  a  part  of  the  Indictment  The  In- 
dictment in  the  case  at  bar  with  reference  to 
the  caption  and  marginal  title  reads  aa  fol- 
lows: 

"State  of  Indiana,  Allen  County— ss. : 
"In  the  Allen  Circuit  Court,  November  Term, 

1916. 

"The   State  of   Indiana   v.   ,^ohn  H.   Koehler. 

Indictment  for  Rape. 

"The  grand  Jury  of  the  county  of  Allen  upon 

their  oath  do  present  that  on  the  day 

of  August  1916,  John  H.  Koehler,  at  the  county 
of  Allen,  in  the  state  of  Indiana.    •    •    •  " 

It  is  perfectly  clear  from  that  part  of  the 
Indictment  quoted  that  It  was  returned  Into 
the  Allen  circuit  court  by  a  grand  Jury  of 
Allen  county,  which  Is  stated  in  the  caption 
to  be  in  the  state  of  Indiana.  The  offense  Is 
directly  charged  to  have  been  committed  In 
"Allen  county,  Ind."  The  objection  of  ap- 
pellant Is  not  well  taken,  and  the  motion  to 
quash  was  iproperly  overrtiled.  Winegardner 
V.  State,  181  Ind.  525,  104  N.  E.  969;    Long 
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T.  State,  56  Ind.  183,  28  Am.  Rep.  19 ;  Tnrpln 
▼.  State,  80  Ind.  148;  Hawkins  t.  State,  136 
Ind.  630,  36  N.  B.  419. 

Appellant  in  support  of  bis  motion  for  a 
new  trial  has  assigned  many  reasons,  nearly 
all  of  which  pertain  to  the  admission  or  re- 
jection of  erldence  at  the  trial.  A  number  of 
these  si>eclficatlons  present)  no  question; 
therefore  we  will  give  attention  only  to  such 
spedflcatlons  as  are  reasonably  before  the 
court 

[2]  It  Is  first  contended  that  the  court  erred 
In  permitting  the  mother  of  the  prosecuting 
witness  to  testify  to  a  conversation  had  with 
the  accused  or  in  his  presence  as  to  the  girl's 
age,  in  which  she  said  that  she  was  keeping 
her  daughter  back  from  high  school.  The 
question  was  objected  to  on  the  ground  that 
it  called  for  a  conversation  prior  to  the  time 
of  the  alleged  offense,  that  it  was  in  the 
nature  of  hearsay,  an<|  that  her  age  at  that 
tiqie  was  Immaterial.  The  witness  had  testi- 
fied that  the  prosecuting  witness  was  14  years 
of  age  at  the  time  of  the  trial,  and  from  the 
record  we  learn  the  trial  was  begun  on  June 
18,  1917.  It  appears  that  the  conversation 
Inquired  about  took  place  after  February, 
1915,  and  before  the  offense  was  committed  In 
August,  1916.  This  testimony  tended  to  show 
knowledge  on  the  part  of  the  defendant  bf 
the  girl's  age;  a  fact  not  Incumbent  on  the 
state  to  prove;  yet  it  was  proper  for  the 
purpose  of  sihowlng  guilty  knowledge.  Ap- 
pellant's objection  was  not  well  taken. 

[3]  It  is  further  Insisted  that  the  trial 
court  erred  In  permitting  the  prosecuting  wit- 
ness to  explain  why  she  wrote  a  certain  letter 
to  the  appellant  which  had  been  read  in  evi- 
dence on  the  part  of  the  defense.  The  effect 
of  this  tetter  was  to  exonerate  appellant  from 
the  offense  for  which  he  was  then  on  trial, 
and  to  Antradlct  the  evidence  of  the  prosecut- 
ing witness  given  at  the  trial  It  Is  clearly 
the  right  of  a  witness  to  explain  or  reconcile 
any  inconsistent  utterances  as  well  as  the  sit- 
uation or  condition  under  which  sudi  conura- 
dlctory  statements  are  made,  and  to  have  such 
explanations  submitted  to  the  Jury.  Under- 
hill  on  Criminal  Evidence  (2d  Ed.)  |  238; 
Buehner  v.  Feulner,  164  Ind.  368-874,  73  N. 
B.  816. 

Id  Appellant  Insists  that  the  court  erred 
in  admitting  a  witness  to  detail  a  conversa- 
tion had  with  the  appellant,  wherein  she 
(witness)  stated  that  she  (witness)  told  the 
appellant  that  he  had  no  business  to  go  with 
the  prosecuting  witness,  that  they  would  get 
caught,  and  that  appellant  said  they  would 
not  catch  him,  and  if  they  got  caught  it 
would  be  all  right  with  him.  The  objection 
urged  to  the  question  calling  for  this  testi- 
mony was  that  this  conversation  took  place 
prior  to  the  time  fixed  when  the  offense  was 
committed;  that  it  raised  a  collateral  issue. 
While  this  testimony  was  in  the  nature  of 
an  admission,  it  was  competent  for  the  pur- 
pose of  showing  the  acquaintance,  associa- 
tions, and  familiarity  of  the  parties. 


[I,  6]  Appellant  also  complains  of  the  ae-  ■ 
tlon  of  the  trial  court  in  permitting  the  pros- 
ecuting attorney  to  ask  him  on  cross-exami- 
nation whether  he  was  thrown  out  of  two 
certain  lodges  for  immorality,  and  In  requir- 
ing him  to  answer  that  question.  Appellant 
objected  to  this  question — 

"for  the  reason  that  secret  sodeties  are  not 
subject  to  the  game  sort  of  investigations  aa  per- 
aons.  Aa  to  whether  he  was  expelled  from  any 
secret  society  in  which  they  have  laws  that 
might  be  different  from  the  laws  which  govern 
the  courts  of  justice  in  the  state  of  Indiana  with 
its  right  of  appeal,  we  claim  he  should  not  have 
asked  that  question." 

These  are  spedflc  objections  to  the  admis- 
sion of  evidence,  and  from  which  the  impli- 
cation follows  that  there  are  no  others,  or, 
if  others,  that  they  are  waived.  Bass  v. 
State,  136  Ind.  165,  36  N.  B.  124 ;  Pl<aion  v. 
Martin,  35  Ind.  App.  167,  73  N.  B.  1009. 

In  this  court  appellant  insists  that  the 
question  and  answer  tended  to  impeach  the 
witness,  or  at  least  it  tended  to  affect  his 
credibility  before  the  Jury.  The  law  is  well 
settled  that  a  party  will  not  be  allowed  to 
make  one  objection  to  the  admissibility  of 
evidence  in  the  trial  court  and  another  In  this 
court.  Van  Spanje  v.  Eostet'tler  (App.)  119 
N.  B.  725 ;  Cleveland,  etc.,  Ry.  Co.  ▼.  Wood- 
bury Glass  Co.,  120  N.  B.  426-434.  The  ques- 
tion raised  must  be  determined  upon  the  rec- 
ord as  made  in  the  trial  court  That  record, 
as  we  see  it  does  not  raise  the  question  dis- 
cussed here.  While  we  do  not  hold  that  the 
question  called  for  admissible  evidence,  yet 
we  do  hold  that  there  was  no  error  in  ad- 
mitting it  over  the  objection  Interposed. 

[7]  Error  Is  claimed  on  the  giving  of  In- 
struction No.  13  by  the  court  on  its  own  mo- 
tion. This  Instruction  in  substance  told  the 
Jury  that  If  they  were  convinced  beyond 
a  reasonable  doubt  that  the  defendant  was 
guilty  of  some  one  of  the  offenses  included 
in  the  charge  contained  in  the  indictment 
but  entertained  a  reasonable  doubt  as  to 
which  of  the  several  offenses  he  was  gnilty  of, 
then  they  should  find  him  guilty  of  the  lowest 
offense.  This  instruction  was  substantially 
iu  the  language  of  section  2137,  Bums  1914, 
and  there  was  no  error  In  giving  It. 

[I]  In  addition  It  may  be  said  that  the 
court  in  other  instructions  dearly  advised  the 
Jury  in  regard  to  the  lower  grades  of  offfflises 
included  in  the  charge  of  rape.  Taking  the 
instructions  as  a  whole,  the  Jury  could  not 
have  been  misled  by  the  questioned  instruc- 
tion. Coolman  v.  State,  163  Ind.  503,  72  N. 
E.  568;  Newport  v.  State,  140  Ind.  299,  38  N. 
El  928. 

After  a  careful  consideration  of  the  record 
in  this  case,  we  are  fully  convinced  that  ap- 
pellant had  a  fair  trial,  and  that  his  alleged 
errors  do  not  warrant  us  In  granting  him  a 
new  trial. 

Judgment  affirmed. 
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CLARK,  et  aL  r.  ALLEN  et  aL    (No.  28267.)* 

(Supreme  Oonrt  of  Indiaim.    Ajiiil  26,  1919.) 

1.  WlliS  ®=>702— ACTIOMS  FOB  CONSTBUOTIOK 

—Pleading — Issues. 
In  an  administrator's  action  for  the  con- 
•tmction  of  a  will,  the  manner  of  forming  is- 
sues is  informal;  the  complaint  requiring  each 
defendant  to  show  his  special  interest  therein, 
and  the  issues  being  tried  on  the  complaint  and 
answer  filed  without  the  formation  of  separate 
issues  between  the  several  defendants. 

2.  WlIXB  ®=»493— CoNBTBUCnOR— AlCBIOtTITT 

IN  Desionatior  or  Detibebs. 
In  an  action  to  construe  a  legacy  to  the 
chOdren  of  two  of  testator's  brothers,  where 
it  appeared  that  one  of  the  brothers  had  never 
bad  any  children,  while  a  brother  not  named 
had  cUldren,  but  the  court  found  no  fact 
tending  to  show  an  intention  of  the  testator  to 
bequeath  to  the  children  of  the  latter,  a  con- 
clusion that  there  was  no  patent  or  latent  tun- 
biguity  in  ^e  will  was  Justified. 

8.  Wnxs  «=»449  — CoNSTBUcnoN  — Failxtbe 
OF  Issue  —  Pbesumftion  Aoainbt  Intes- 
tacy. 
Where  testator  bequeathed  his  property  to 
the  children  of  two  brothers  who  should  be  liv- 
ing at  the  death  of  a  life  tenant  and  one  of 
the  brothers  never  had  any  children,  the  pre- 
sumption against  intestacy  justifies  a  conclusion 
that  the  children  of  the  other  brother  should 
take  the  entire  fund.  ' 

4.  Wills  <8s>489(6)  —  (Tonbtbuction  —  Evi- 
DENOB— Mistake  in  Designation  of  Dev- 
isees. 
In  an  action  for  construction  of  a  will  be- 
queathing property  to  the  children  ol!  two  broth- 
era,  evidence  held  to  support  a  finding  of  the 
court  that  the  testator  did  not  intend  to  includt 
the  children  of  a  brother  not  named,  instead  of 
one  of  the  named  brothers  who  had  no  children. 

6.  PuBADiNo  <S=>147— Wuxs  «=>702— Action 

FOB   CoHSTEOCXION— PIpEADINO — CBOSS-Coif- 
FIAINT. 

A  cross-complaint  iu  an  administrator's  ac- 
tion to  construe  a  will,  presenting  the  same  is- 
sue that  is  presented  by  the  complaint,  is  not 
contemplated  by  the  Code,  nor  by  the  rules  at 
common  law  or  in  equity,  and  such  cross-com- 
plaint, and  any  admissions  therein,  will  be  dis- 
regarded. 

Appeal  from  Circuit  Conrt,  C&bs  C<punty; 
H.  X  Panlus,  Judge. 

Action  by  the  Logansport  Loan  &  Tmst 
Company,  administrator  de  bonis  non  of  the 
estate  of  Levi  H.  McKalg,  deceased,  against 
Grace  Clark  and  others  and  Llda  Allen  and 
others,  for  the  constraction  of  a  will.  Judg- 
mait  construing  the  will  as  contended  by 
Uda  Allen  and  others.  Orace  Clark  and 
others  api)eal.    Affirmed. 

McConnell,  Jenkines  &  J^iklnea,  of  Logans- 
port,  and  Stuart,  Hammond  &  Stuart,  of  La- 
fayette, for  appellants.  ° 


Rabb,  Mahoney  &  Fansler,  of  Ix^ansport, 
for  appellees. 

HARTBY,  C.  J.  This  actl<»  is  brought  by 
the  Logansport  Loan  ft  Trust  Ck)mpany,  ad- 
ministrator de  bonis  non,  with  the  will  an- 
nexed, of  the  estate  of  Levi  H.  McKaig,  de- 
ceased, for  construction  ot  the  will  of  said 
testator. 

The  particular  clause  in  the  will  of  which 
oonstructlQn  Is  asked  is  as  follows: 

"I  give  and  bequeath  to  my  sister,  Martha 
Watts,  the  north  half  of  the  southwest  quar- 
ter of  section  sixteen,  in  Noble  township,  Cass 
county,  Indiana,  to  have  and  to  hold  the  same 
for  and  during  her  life.  On  her  death  I  di- 
rect that  the  said  land  be  sold  by  my  executor 
and  the  proceeds  thereof  be  equally  divided  be- 
tween the  children  then  living  of  my  brothers, 
John  F.  McKaig  and  Watson  C.  McKaig." 

The  complaint  alleges:  That  said  Martha 
Watts  died  In  September,  1915.  IThat  the 
executor  is  taking  proper  legal  steps  to  make 
a  sale  of  the  real  estate  described  in  the 
quoted  clause.  That  both  John  F.  McKaig 
and  Watson  C.  McKaig,  named  in  said 
clause,  are  now  dead;  and  at  the  time  of  the 
death  of  said  Martha  C.  Watts  certain  of  the 
defendants  were  the  living  children  of  said 
John  F.  McKaig,  and  that  said  Watson  C. 
McKaig  was  never  married  and  left  no  chil- 
dren. 

Tliat  at  the  time  of  Martha  C.  Watts' 
death  there  were  six  living  childr^i  of  Rob- 
ert N.  McKaig,  another  brother.  That  said 
children  of  Robert  N.  McKaig  are  claiming 
and  asserting  that  there  was  an  error  and 
mistake  made  in  the  preparation  and  writing 
of  said  will  on  the  part  of  the  scrivener  who 
prepared  the  sama  That  it  was  the  Inten- 
tion and  purpose  of  said  testator  to  name  the 
children  of  his  said  brother  Robert,  instead 
of  the  children  of  his  brother  Watson.  That 
the  testator  Intended  the  name  of  Robert  N. 
McKaig  to  be  written  into  said  will  instead 
of  the  name  of  Watson  C.  McKaig,  and  that 
the  children  of  Robert  N.  McKaig  are  claim- 
ing they  are  entitled  to  share  equally  in  the 
proceeds  of  the  sale  of  said  property  with 
the  children  of  John  F.  McKaig. 

That  the  children  ^f  John  F.  McKaig  are 
asserting  that  they  are  entitled  to  the  entire 
proceeds  of  the  sale^  because  they  are  the 
only  living  children  of  the  two  brothers  nam- 
ed in  said  clause. 

That  the  other  heirs  of  said  Levi  H.  Mc- 
Kaig are  claiming  and  asserting  that  the  net 
proceeds  of  said  sale  should  be  divided  into 
two  equal  parts,  one  of  which  should  be  dis- 
tributed among  all  the  heirs  at  law  of  the 
said  Levi  H.  McKaig,  on  the  theory  that  he 
died  intestate  as  to  said  one-half. 

That  the  administrator  is  in  doubt  as  to 
the  proper  interpretation,  and  cannot  safriy 
make  distribution  of  the  funds  to  be  derived 
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from  Bald  sale  without  a  construction  by  the 
court. 

To  this  complaint  all  the  heirs  at  law  and 
beneflciarlee  named  In  the  will  were  made 
defendants. 

The  appellants,  who  are  the  diUdren  of  the 
said  hrother  Robert,  filed  an  answer  In  which 
they  allege,  In  substance,  the  same  facts 
which  are  recited  In  the  complaint;  and,  par- 
ticularly, allege  an  error  and  mistake  made 
by  the  testator  and  the  scrivener,  in  that 
the  name  of  Watson  O.  McKaig'  was  written 
in  said  will  instead  of  the  name  of  Robert 
N.,  and  that  the  testator  intended  the  name 
Watson  G.  written  therein  to  be  Robert  N. 
and  that  they  are  therefore  claiming  to  be 
entitled  to  share  equally  with  the  cUldren 
of  John  F.  MicKalg  In  the  proceeds  of  said 
real  estate. 

They  further  allege  that — 

^ey  "neither  admit  nor  deny  the  other  al- 
legations in  said  petition  contained,  for  tlie  rea- 
son tbat  they  have  no  certain  information  as 
to  these  facts,  and  demand  tliat  as  to  tliese  facts 
proof  be  made.  All  other  facts  alleged  in  said 
petition  not  herein  traversed  or  admitted  are 
denied," 

.  To  the  administrator's  complaint  the  chil- 
dren of  John  F.  SfcKaig  filed  answer  in 
which  they  admit  all  the  facts  in  the  com- 
plaint alleged,  and  aver  tliat,  at  the  time  of 
the  death  of  said  Martha  C.  Watts,  they  were 
the  sole  and  only  children  then  living  of  said 
John  F.  McEalg  and  Watson  C.  McKaig,  and 
that  they  are  entitled  to  the  entire  proceeds 
of  the  sale  to  the  exclusion  of  all  other  heirs, 
legatees,  or  devisees  of  the  testator. 

No  replies  were  filed  to  these  answers. 
The  children  of  Robert  N.  McKaig  filed  a 
oross-cmnplalnt,  wliich  was  amended,  to 
wlilch  they  made  the  administrator  and  all 
of  their  codefendants  parties.  Th^  set  out 
the  relationship  of  the  various  parties  to  the 
testator  as  his  heirs  and  under  the  will. 
They  describe  the  same  controversies  de^ 
scribed  in  the  complaint  and  the  answers 
thereto,  and  allege  facts  showing  a  mistalce 
of  the  testator,  and  that  there  exists  a  latent 
ambiguity  in  the  said  will. 

The  children  of  John  F.  answered  the 
amended  croas-complalnt: 

"That  said  decedent  was  intimately  acquaint- 
ed with  all  of  his  said  brothers  and  knew  tlie 
name  of  eacli  of  them,  and  waa  not  in  the  hab- 
it of  referring  to  and  speaking  of  his  brother, 
Robert  N.  McKaig,  by  the  name  of  Watson  C. 
McKaig,  or  of  speaking  of  Watson  C.  McKaig 
by  the  name  of  Robert  N.  McKaig ;  and  at  said 
date  the  said  Watson  C.  McKaig,  although  an 
unmarried  man,  was  in  good  health  and  under 
50  years  of  age." 

To  this  answer  the  cross-C(«npIalnants  re- 
plied by  general  denial,  and  Robert  N.  Mc- 
Kaig answered  the  complaint  and  amended 
cross-complaint  by  disclaimers.  The  cause 
was  tried,  and  at  the  request  of  all  the  par- 


ties the  court  made  a  special  finding,  and 
stated  its  conclusions:  (1)  Tliat  there  is  no 
ambiguity,  latent  or  patent,  in.  said  will;  (2) 
that  the  children  of  said  John  F.  McKaig 
are  entitled  to  all  of  the  proceeds  arising 
from  the  sale  of  the  land  described  In  said 
fourth  dause  of  the  will.  Proper  exceptimi 
to  each  contusion  .was  reserved  by  appd- 
lants;  and  they  thereupon  filed  a  motion  for 
a  new  trial,  which  was  overruled. 

Appellants  allege  that  the  court  erred  In 
each  of  its  conclusions  of  law,  and  In  ren- 
dering Judgment  on  the  facts  found  and  the 
conclusions  stated,  and  in  overruling  the  mo- 
tion for  a  new  triaL 

[1]  Proceedings  of  this  character  are  in- 
frequoit,  and  the  manner  of  forming  issues 
therein,  so  far  as  same  can  be  gathered  from 
decisions  in  cases  of  this  character,  is  some- 
what informal.  It  is  held  that,  when  such 
a  complaint  is  filed  for  construction  of  a 
will,  the  court  will  decline  to  merely  advise 
petitioners  as  to  the  court's  view  of  such  con- 
structicm,  because  this  woold  bind  no  one. 
The  court  will  not  act  until  the  cause  is 
made  adversary  by  bringing  in  all  persons  as 
defendants  whose  Interests  vrlll  be  affected  by 
such  construction.  Traphagen  v.  Levy,  45  N." 
J.  Eq.  448,  451,  18  Atl.  222. 

While  it  must  be  borne  in  mind  that  it  Is 
the  duty  of  an  administrator,  executor,  or 
trustee  to  remain  neutral  as  between  bene- 
ficiaries and  legatees,  except  to  sustain  and 
execute  the  will,  and  therefore  not  the  duty 
of  such  petitioner  to  make  spe<dfic  allegations 
for  or  against  the  rights  of  any  of  the  lega- 
tees or  beneficiaries,  yet  it  may  be  fairly 
said  that  a  complaint  by  an  administrator 
for  construction  requires  that  each  defendant 
show  his  special  and  separate  claims  or  in- 
terests against  other  defendants,  or  eaSec 
default  and  abide  a  construction  made  with- 
out his  assistance. 

This  being  so,  it  results  that  when  a  de- 
fendant to  such  a  petition  files  an  answer  to 
the  complaint,  and  said  answer  alleges  facta 
tending  to  alfect  the  interests  of  other  de- 
fendants said  other  defendants  are  thereby 
challenged  to  an  issue.  And  it  has  been  the 
practice,  as  shown  by  the  decisions,  to  try 
such  causes  upon  the  petition,  or  complaint, 
and,  upon  default,  or  upon  sudi  answers  as 
are  filed,  to  render  Judgment  construing  the 
will  for  or  against  parties  defendant;  and 
that  such  parties  defendant  are  bound  there- 
by, although  no  issue  has  otherwise  been 
formed  between  the  defendants  themselves. 

The  issue  thus  presented  to  the  court  <m 
the  oMnplalnt  herein,  briefiy  stated,  was: 
(1)  Whether  there  was  a  latent  ambiguity  In 
said  wiU;  and  (2)  whether,  if  Robert's  chil- 
drm  are  excluded,  the  children  of  John  take 
all  or  only  half  of  the  proceeds  of  said  real 
estate,  i.  a,  whether  decedent  was  Intestate 
as  to  one- half  of  said  proceeds. 

[2,  S]  As  bearing  upon  this  issue,  the  court 
failed  to  specially  find  any  fact  t»idlng  to 
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alKMr  tltat  the  tnrtator  Intaided  tbAt  the 
name  of  Robert  N.  should  be  written  into 
said  will  Instead  of  the  name  of  his  brother, 
Watson  (X;  therefore  the  court  was  Justi- 
fied in  its  ooBclusioDS  of  law  that  there  was 
no  latent  amMgulty;  and,  considering  the 
weU-establisbed  rule  that  courts  will  not.  If 
the  same  can  be  reasonably  avoided,  declare 
a  testator  to  have  died  intestate  as  to  any 
part  of  his  property  when  he  has  shown  an 
Intention  to  die  testate  as  to  all  thereof,  and 
considering  the  fact  found  by  the  court  that 
the  (diildren  of  John  V.  are  the  only  children 
of  the  brothers  John  F.  and  Watson  C,  sur- 
▼iTlng  the  sister,  Martha,  the  court  was, 
when  the  facts  specially  found  are  alone  con- 
sidered, justified  in  its  cc»icluslon  that  said 
children  of  J<^n  F.  take  all  of  the  proceeds 
arising  from  the  sale  of  the  land  described  in 
said  clause  of  the  wlU,  and  that  the  testator 
was  not  intestate  as  to  one-half  thereof. 

The  exceptions  to  the  conclusions  of  law 
are  not  sustained. 

[4]  As  to  the  motion  for  a  new  trial,  so  far 
as  it  relates  to  issues  formed  on  the  com- 
plaint, it  may  be  said  that  while  there  is 
some  evidence  tending  to  show  the  high  re- 
gard of  the  testator  for  his  brother  Robert 
N.,  and  Robert  N.'s  children,  and  that  the 
testator  was,  to  some  extent,  ill  humored  to- 
ward his  brother  Watson  C.,  who  had  no 
children,  and  that  the  testator  had  stated  to 
Robert  N.  that  be  intended  to  provide  for  his 
children  in  his  will,  and  after  making  the  will 
stated  that  he  had  so  provided,  and  other  simi- 
lar facts  having  a  tendency  to  show  a  mistake 
in  said  will,  we  must  remember  that  it  was 
-  for  the  trial  court  to  weigh  this  evidence ;  and 
Inasmudi  as  there  was  some  evidence  tending 
to  show  that  the  testator  did  not  frequently 
mistake  the  names  of  his  brothers,  and  speak 
of  Robert  M.  as  Watson  C,  and  there  was 
evidence  to  the  effect  that  the  testator  was 
In  good  hecdth  and  mental  conditi<«,  except 
as  he  was  to  some  extent  disabled  by  over- 
work and  rheumatism,  which  testimony  fair- 
ly toids  to  support  the  decision  of  the  court, 
we  cannot  say  that  the  dedsloa  of  the  court 
was  not  snstalned  by  sufficient  evidence. 

[6]  The  cross- complaint  is  directed  against 
the  administrator  and  all  codefendants  nam- 
ed in  the  complaint,  and  not  against  any 
other  parties.  It  seeks  a  construction  of  the 
will,  and  nothing  more.  Therefore,  It  ten- 
ders only  the  same  issue  that  is  made  upon 
the  complaint. 

It  is  not  contemplated  by  the  Code,  nor 
by  the  rules  at  common  law  or  In  equity  re- 
lating to  such  matters,  that  by  cross-com- 
plalnt  exactly  the  same  issue  may  be  pre- 
sented between  the  same  parties  as  is  pre- 
sented by  the  complaint  and  answers,  with 
the  possibility  that  the  exigencies  or  acci- 
dents of  practice  will  produce  different  re- 
sults. Such  practice  would  be  useless  and 
lead  to  confusion.    This  crofi»<»mplaint  and 


all  ocmsequenoes  claimed  by  reoson  of  only  a 
partial  answer  thoeto  should  be,  aJid  are, 
disregarded. 

An  admission  thus  made  in  an  attempt  to 
duplicate  an  issue  already  made  in  the  same 
cause,  being  improper  and  immaterial,  does 
not  In  itself  operate  to  overthrow  a  result 
reached  upon  the  same  issue  made  upon  the 
complaint  in  the  trial  of  which  latter  Issue 
no  such  admission  is  made. 

The  Judgment  below  is  affirmed. 


OSS  Ind.  S9S> 
CROMER  et  aL  v.  BRIDENBAUGH  et  tH* 
(No.  28147.) 

(Supreme  Court  of  Indiana.    April  24,  1&19.> 

1.  Dbairs  4=>82— Rxpobt  or  GotoassiONBaa 

— CoNSTBUCnOK. 

In  a  proceeding  for  a  drainage  ditch,  com- 
missioners' report  held  to  provide  for  an  under- 
ground tile  drain  in  an  old  ditch,  and  to  con- 
template that  the  old  ditch  was  not  to  be  used. 

2.  Drains  «»82— Establibbmknt  or  Dztoh 
— Repobt— Spsoifications. 

A  report  of  commissioners,  in  a  proceed- 
ing to  establish  a  drainage  ditch,  is  defective, 
where  there  are  no  specifications  as  to  the 
width,  depth,  slope,  or  condition  of  an  old  drain- 
age ditch  to  be  used  as  a  portion  of  the  ditch 
to  be  constructed. 

3.  DxAiRB  «=>34— Repobt  or  (jOioassiOHEBS 
— DiSMISSAIi— Ahkndkbnt. 

In  a  proceeding  to  establish  a  drainage 
ditch,  where  the  court  found  that  the  proposed 
work  decided  on  and  reported  by  the  commis- 
sioners was  not  sufficient  to  properly  drain  the 
land,  and  dismissed  the  petition,  a  request  that 
the  commissioners  be  permitted  to  amend  the 
report,  made  28  days  after  dismissal,  was  too 
late.    ^ 

4.  EvinxNcs  9=»SS6,  672— Expbbt  TrsTOioirr 

— KnOWUBDQB.      . 

In  a  proceeding  regarding  the  sufficiency  of 
a  proposed  drain,  witnesses  who  had  any  knowl- 
edge of  the  subject  were  properly  permitted 
to  testify  aa  ezjierts ;  the  extent  of  their  knowl- 
edge going  only  to  the  weight  of  the  evidence 
and  not  to  its  admissibUity. 

6.  BVIOENCX  «s>636— EZFXBT  Testixont. 

In  a  proceeding  to  establish  a  drain,  a  com- 
missioner, who  was  not  familiar  enough  with 
Ua  own  report  to  know  the  «izeB  of  the  tile 
provided  for  therein,  was  properly  not  allowed 
to  give  his  opinion  as  to  the  snffideney  of  the  pro- 
posed work  to  drain  the  land,  especially  where 
the  report  itself  was  in  evidence,  signed  and 
sworn  to  by  liim,  in  whidi  he  had  given  bis 
opinion  as  to  the  efficiency  ot  the  proposed 
drainage. 

Appeal  from  (Tircult  Court,  Pulaski  Coun- 
ty; W.  O.  Pentecost,  Judge. 

Petition  by  Jacob  Cromer  and  others  for 
openh]g  a  drainage  dit«di.  Otto  Brldenbaugh 
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and  others,  remonstrators.  From  an  order 
dLsmlssing  the  proceedings,  the  petitioners 
appeal.    Affirmed. 

Reldelbach  &  Reldelbach.  and  John  M. 
Spangler,  all  of  Wlnamac,  and  Myers,  Gates 

6  Ralston,  of  Indianapolis,  for  appellants. 
Horner  &  Thompson  and  James  W.  Noel, 

all  of  Indianapolis,  and  Long,  Yarlott  &  Sou- 
der,  of  Logansport,  for  appellees. 

TOWNSBND,  J.  Appellants  filed  their  pe- 
tition In  the  Pulaski  circuit  court  for  an 
open  dredged  ditch.  This  ditch  lies  wholly 
within  the  county.  Commissioners  were  ap- 
poihted  and  made  their  report.  They  after- 
wards amended  this  report.  The  cause  was 
tried  and  proceedings  dismissed  on  the  tenth 
statutory  ground  of  remonstrance  to  the 
amended  report.  Acts  1907,  p.  608,.  section 
6143,  Bums'  1914.  The  trial  court  construed 
the  commissioners'  report  to  provide  for  an 
underground  tUe  drain  In  the  main  ditdi 
from  station  0  to  station  226,  plus  74  feet. 

It  transpires  from  the  evidence  that  this 
main  ditch,  all  but  about  a  mUe  at  the 
upper  end  thereof,  lies  In  the  channel  of  an 
old  dredged  ditch  that  was  constructed  In 
1897,  commonly  known  as  Mud  creek.  It  is 
appellants'  contention  that  they  should  not 
have  been  defeated  on  this  cause  of  re- 
monstrance for  the  reason  that  the  report 
of  the  commissioners  contemplated  that  Mud 
creek  should  be  left  open  as  it  was  at  the 
time  of  the  filing  of  the  report. 

The  report  provided  that  in  this  main 
ditdi  from  stake  "0"  to  30  there  should  be 
a  10-inch  tile;  from  stake  30  to  7S  there 
should  be  a  12-Uich  tile;  from  stake  75  to 
stake  100  there  should  be  a  14-tncta  tile; 
from  stake  100  to  144  there  should  be  a  16- 
Inch  tile ;  from  stake  144  to  stake  226,  plus 
74  feet,  there  should  be  a  24-lnch  tile;  from 
stake  226,  plus  74,  to  stake  243  to  be  an 
open  ditchi 

Appellants  seem  to  admit  that,  under  the 
evidence,  a  24-lnch  tile  would  not  be  suffi- 
cient for  the  drainage  in  question,  unless 
Mud  creek  is  left  open  above  the  tile. 

There  were  numerous  branches  leading  In- 
to this  main  ditch,  and  the  .proposed  drain- 
age was  to  take  care  of  about  2,000  acres; 
but  appellants  claim  that  there  Is  sufficient 
in  the  rqiort  to  show  that  the  drainage  com- 
missioners Intended  thct  Mud  creek  should 
remain  open  to  -take  care  of  overflow  wa- 
ters. They  base  this  contention  upon  the 
proposition  that  the  report  of  the  commis- 
sioners provided  for  a  concrete  bulkhead  at 
station  226,  plus  74  feet,  which  was  concave 
at  the  top,  being  12  feet  high  at  the  ends  and 

7  feet  high  tn  the  center,  to  conform  to  the 
bottom  of  the  old  ditdi,  Afud  creek;  also  on 
the  proposition  that  the  tile  were  to  be  cov- 
«red  level  with  the  bottom  of  Mud  creek; 
also  on  the  proposition  that  the  report  re- 
quired the  contractor  to  remove  all  trees 


and  shhibs  to  a  distance  of  25  feet  on  eadb 
side  of  the  drain. 

When  the  first  witness. was  put  upon  the 
stand  by  the  remonstrators  in  the  course  of 
his  examination  a  controversy  arose  between 
counsel,  on  an  objection,  as  to  the  relation 
that  the  proposed  tile  drain  sustained  to  Mud 
creek,  remonstrators'  attorney  asking  the 
witness  concerning  the  cleaning  of  Mud 
creek.  Whereupon  the  trial  court  remark- 
ed: "What  has  the  cleaning  of  Mud  creek 
got  to  do  with  it?"  And  shortly  thereaft- 
er, attorney  for  the  petitioner  added  to  the 
objection  to  the  question  the  following:  "I 
want  to  add  an  objection  that  the  proposed 
ditch  is  a  new  ditch."  Thus  it  is  seen  that 
at  the  very  outset  of  the  trial  the  court  in- 
dicated his  view  of  the  commissioners'  re- 
port, and  counsel  for  the  petitioners  adopt- 
ed that  view  in  this  objection. 

It  win  hardly  do  to  say  that  petitioners 
tried  this  cause  on  the  theory  that  this 
tile  drain  was  supplemental  to  Mud  creek; 
or  that  Mud  creek  was  to  remain  as  an 
adjunct  to  this  drain.  It  seems  quite  ap< 
parent  from  the  record  that  the  case  was 
tried  on  the  theory  that  this  was  a  new 
system  of  drainage,  completely  supplant- 
ing the  old  dredged  ditch  that  was  con- 
structed in  1897,  which  the  evidence  showed 
was  tramped  fiill  In  places  and  had  grown 
up  to  grass  and  weeds  and  brush,  had  no 
definite  channel.  In  some  places  It  was 
very  wide  and  very  shallow,  In  other  places 
quite  deep,  varying  from  a  few  Inches  in 
depth  to  several  feet  in  depth,  and  varying 
in  vridth  from  a  few  feet  to  from  25  to  30 
feet  at  different  points. 

[1]  It  seems  from  the  record  that  peti- 
tioners were  proceeding  ujwn  the  theory  that 
the  report  called  for  a  tile  drain  down  to 
station  226,  plus  74  feet,  and  that  this  drain 
was  to  completely  supplant  the  old  open 
ditch ;  that  only  after  they  were  met  by  evi- 
dence that  the  24-inch  tile  would  not  take 
care  of  the  drainage  did  they  conceive  the 
idea  that  Mud  creek  should  be  left  open  as 
an  overflow  channeL  But,  however  this  may 
be,  it  Is  not  their  contention  that  Mud  creek 
should  be  left  open  according  to  the  old 
spedflcatlons  made  in  1897,  but  that  it  is  to 
be  left  open  as  it  was  at  the  time  that  the 
drainage  commissioners  made  the  report. 
But  nowhere  in  the  report  of  the  drainage 
commissioners  is  there  any  specification  as  to 
the  width  or  the  Aepth  or  the  slope  of  the 
banks  of  Mud  creek  as  it  now  is.  So  that 
whatever  the  theory  of  the  petitioners  was 
on  the  trial  of  this  cause,  it  seems  to  us,  un- 
der the  statute,  of  little  consequence;  be- 
cause it  cannot  be  conceded  that  the  law 
would  permit  the  condition  of  Mud  creek,  as 
an  open  channel,  to  be  left  in  the  waste 
basket  of  memory,  and  not  require  it  to  be 
made  definite  and  certain  as  to  ite  width  and 
depth  and  slope.  Those  who  were  required 
to  keep  it  in  the  condition  that  It  was  at  the 
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time  of  the  commissioners'  report  ahould 
hare  something  to  which  they  might  refer 
to  find  oat  what  the  specifications  were. 

Appellants'  contention  about  the  bulkhead 
being  concave  and  conforming  to  the  bottom 
of  Mud  creek,  and  tiie  other  two  contentions 
that  we  have  set  out  about  the  grubbing  of 
the  shrubs  and  removing  of  the  trees  to  a 
distance  of  25  feet,  and  the  covering  of  the 
tile  up  to  the  bottom  of  Mud  creek,  are  not 
sufficient  to  authorize  the  interpretation  of 
this  report  that  Mud  creek  was  to  remain 
an  open  ditch.  If  the  commissioners  intend- 
ed any  such  thing,  they  intended  something 
that  could  not  be  done  under  the  law,  and 
something  tliat  would  be  utterly  impossible 
because  there  would  be  no  record  anywhere 
to  disclose  the  then  dimensions  of  Mud  creek. 
The  concave  bulkhead  was  evidently  design- 
ed to  take  care  of  flood  waters  during  the 
time  of  the  construction  of  this  tile  drain. 
Tile  ditch  construction  begins  at  the  lower 
end  thereof.  If  this  bulkhead  were  not  con- 
cave, It  would  operate  as  a  dam  to  Mud 
creek,  and  would  seriously  interfere  with 
digging  the  ditch  and  putting  in  the  tile,  in 
case  of  heavy  rains. 

So  far  as  the  other  claim  of  ai^)ellants  is 
concerned,  about  grubbing  out  the  trees  and 
taking  out  the  shrubs,  the  commissioner^ 
simply  took  this  from  the  statute  itself, 
which  requires  that  in  the  construction  of 
4  tUe  drain  all  shrubs  and  trees  shall  be 
removed  on  each  side  of  the  drain  to  a  dis- 
tance of  25  feet  See  section  6142,  Burns 
1914.  The  purpose  of  this,  of  course,  is  to 
keep  the  roots  from  filling  up  the  tile  and 
Mocking  and  destroying  the  drainage.  This 
provision  of  the  report.  Instead  of  indicating 
that  Mud  creek  was  to  be  left  open,  rather 
Indicated  that  it  was  to  be  plowed  full  and 
farmed  over  by  the  adjoining  landowners, 
when  the  tile  was  onte  in.  Appellants  also 
«ay  in  this  connection  tliat,  because  the 
spedflcations  require  the  contractor  to  cover 
the  tile  even  with  the  bottom  of  Mud  creek, 
therefore  Mud  creek  was  to  be  left  open. 
This  presents  the  rather  anomalous  situation 
of  putting  in  a  24-lhch  tile,  say  at  a  point 
where  the  tile  is  4  feet  below  the  bottom  of 
Mud  creek,  and  still  have  2  feet  of  earth 
left  in  the  bottom  of  Mud  creek  after  the 
tile  was  covered  up  to  the  level  of  the  bot- 
tom. Thus  this  very  construction  would 
throw  2  feet  of  earth  into  the  bottom  of  Mud 
creek  and  leave  it  there.  AH  the  lateral 
branches  of  this  main  drain  that  were  pro- 
vided for  In  the  commissioners'  report  re- 
quired the  covering  of  the  tile  to  the  depth 
of  2  feet  only,  leaving  it  to  the  adjoining 
landowners  to  fill  in  the  rest  of  the  dirt. 


It  would  seem  as  consistent  for  appellants 
to  contend  that  these  lateral  branches  should 
be  left  open,  except  the  2  feet  filled  in  by  the 
contractor,  as  it  is  for  them  to  contend  that 
Mud  creek  should  be  left  open  because  of 
the  provision  that  the  tiles  should  be  cov- 
ered only  to  the  level  of  the  bottom  of  Mud 
creek. 

[2,  3]  Because  the  court  found  on  the  evi- 
dence that  the  proposed  work  as  decided  up- 
on and  reported  by  the  commissioners  was 
not  suflident  to  properly  drain  the  land  to 
be  affected,  the  petition  was  dismissed. 
Twenty-three  days  after  the  judgment  dis- 
missing the  petition,  appellants  asked  that 
the  commissioners  be  permitted  to  amend 
their  report  to  provide  that  Mud  ^creefc 
should  remain  open.  If  this  provision  had 
been  in  the  original  report,  appellees  would 
have  had  the  right  to  contest  the  provision 
under  the  eighth  statutory  ground  of  re- 
monstrance that  the  expense'  exceeded  the 
aggregate  benefits.  Section  6145,  Burns' 
1914.  This  proposed  amendment  to  the  re- 
port, even  If  it  had  been  timely,  is  subject 
to  the  infirmity  that  no  -specifications  are 
offered  as  to  the  width,  depth,  slope,  or  con- 
dition of  the  Mud  Creek  channel.  The  pro- 
posed amendment  came  too  late,  and  was 
too  indefinite,  had  it  been  timely. 

[4,  S]  Appellants  also  complain  that  the 
court  permitted  four  witnesses,  put  upon  the 
stand  by  remonstrators,  to  testify  as  ex- 
perts on  the  subject  of  whether  the  24-inch 
tile  would  drain  the  land.  Appellants'  con- 
tention about  these  witnesses  goes  rather  to 
the  weight  of  their  evidence  than  to  its  ad- 
missibility. It  Is  claimed  by  the  appellants 
that  they  did  not  show  sufficient  familiarity 
with  the  drainage  in  question  to  testify  as 
experts.  If  they  had  any  knowledge  of  the 
subject  about  which  they  were  talking,  it 
was  proper  for  the  trial  court  to  hear  them. 
It  may  be  that  the  testimony  offered  had 
little  weight,  but  this  did  not  preclude  its 
being  admitted.  They  also  "complain  be- 
cause the  court  excluded  the  testimony  of 
one  of  the  drainage  commissioners  which 
th^  offered  In  rebuttal.  It  appears  that 
this  commissioner  was  not  familiar  enough 
with  his  own  report  to  know  the  sizes  of  the 
tile  provided  for  therein.  It^was  not  error 
to  exclude  his  evidence.  The  report  itself 
was  in  evidence,  signed  and  sworn  to  by  him, 
and  in  that  he  had  given  his  opinion  as  to 
the  efficiency  of  the  proposed  drainage.  The 
trial  court  was  correct  in  his  construction  of 
the  commissioner's  report,  and  the  finding  of 
the  court  Is  not  contrary  to  law,  and  Is 
sustained  by  sufficient  evidence. 

The  Judgment  Is  therefore  affirmed. 


Digitized  by 


Google 


118 


128  NORTHBASTBRN-  RBPORTBB 


Qua, 


att  Ind.  23») 

PIEBSON  T.  STATE.     (No.  23460.) 

(Supreme  Court  of  Indiana.    AprU  22,  1919.) 

1.  wltnisses  «=9360— accuskd  as  witness 
— Cbosb-Bxamination— Pmob   Conviction. 

Where  accused  testified  in  bis  own  behalf, 
he  may  be  crosB-ezamined  as  to  prior  convic- 
tions,  but  snch  evidb'fice  can  be  considered  only 
as  affecting  his  credibility  as  a  witness. 

2.  WITWKSSES  «=5>330(y,  349,  372(1)— Cmni- 
BttiTT—CEOsa-ExAMiNATiON— Extent. 

Any  fact  tending  to  impair  the  credibility  of 
a  witness  by  showing  interest,  ignorance,  mo- 
tives, or  bad  character  may  be  brought  oat'by 
cross-examination,  but  the  extent  of  such  cross- 
examination  is  within  the  sound  discretion  of 
the  court. 

8.  Cbiminai.  Law  «=»3e9(l),  378— Witnesses 
«=»337(4)— Instructions— Cha«aoteb—Pbi- 
OB  Convictions— Chabaotkb  or  Codkfend- 

ANTS. 

Where  accused  testified  on  cross-examina- 
tion to  prior  convictionB,  and  other  offenses  by 
his  codefendants  were  shown,  instructions  that 
the  character  of  accused  and  his  prior  convic- 
tions could  be  considered  in  determining  his 
guilt,  and  that  other  offenses  of  codefendants 
could  be  considered  as  affecting. hia  diaracter, 
were  erroneous. 

4.  CBnoMAi.  liAW  9=31172(2)  —  Pbbjudioiai. 
B/Bbob— Instbiictions— EnxoT  or  Cbabac- 

TEB   TESTIICONT. 

Where  the  evidence  was  wholly  drcumstan- 
tial  and  contradictory,  erroneous  instructions 
permitting  the  jary  to  consider  defendant's 
character  and  prior  convictions  in  determining 
his  guilt  cannot  be  deemed  harmless. 

Appeal  from  Circuit  Conrt,  Randolph  Coun- 
ty; Theo  S<&ockney,  Jndlge. 

Enoch  Xj.  Pierson  was  convicted  of  con- 
spiracy to  commit  arson,  and  he  appeals. 
Reversed,  with  Instructions  to  sustain  mo- 
tion for  new  trlaL 

H.  J.  Paulus,  of  Marion,  John  Bums,  of 
Gary,  Jas.  Bums,  of  Montpeller,  George  H. 
Ward,  of  Winchester,  and  Sany  E.  Roberts, 
of  Marion,  for  appellant 

Ele  Stansbury,  Dale  F.  Stansbury,  and 
Newman  T.  Miller,  all  of  Indianapolis,  for 
the  State. 

• 

WILL0T70HBT,  J.  This  is  an  appeal  from 
a  Judgment  of  conviction  upon  an  affidavit 
charging  appellant,  together  with  three 
others,  with  the  crime  of  conspiracy  to  com- 
mit arson.  Appellant  upon  his  own  motion 
was  granted  a  separate  trial  from  his  code- 
fendants, and  the  cause  was  submitted  to 
a  jury  for  trial  oh  the  Issue  formed  by  the 
plea  of  not  guilty  to  the  charge  in  the  affi- 
davit nie  only  error  assigned  is  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial.  In  appellant's  motion  for  a  new 
trial  he  insists  that  the  court  erred  In  giving. 


over  objection  of  a°i^>ellant,  certain  Instruc- 
tions of  its  own  motion. 

The  court  of  Its  own  motion  gave  the  fol- 
lowing Instruction,  No.  20,  over  the  objection 
of  appellant: 

"The  good  character  of  the  accused,  when 
satisfactorily  established  by  competent  evidence, 
is  an  ingredient  wtiich  ought  always  to  be  con- 
jSidered  by  the  jury,  together  with  the  other 
facts  and  circumstances  in  the  case,  in  deter- 
mining his  guilt  or  innocence.  Ton  are  there- 
fore instructed  that  the  evidence  of  good  char- 
acter of  the  defendant  in  this  cause  and  the 
evidence  of  his  bad  character,  if  any  is  shown, 
is  competent  to  be  taken  into  consideration  by 
you  in  determining  his  guilt  or  innocence.  The 
good  character  of  the  accused,  when  satisfac- 
torily established,  may,  of  itself,  create  such 
reasonable  doubt  in  the  minds  of  the  jury  as 
would  justify  an  acquittal,  unless  the  facts  and 
circumstances  point  so  unerringly  to  his  guilt 
that,  notwithstanding  his  good  character,  the 
jury  can  say,  beyond  a  reasonable  doubt,  that 
he  is  guilty." 

And  in  Instruction  No.  26,  given  by  the 
court  of  its  own  motion  over  appellant's  ob- 
jection, the  court  said: 

"The  court  also  instructs  you  that  evidence  has 
been  permitted  to  be  introduced  touching  upon 
the  bad  moral  character  of  the  defendant  in  the 
community  in  which  he  lived.  This  evidence  is 
competent  upon  behalf  of  the  state,  and  if  the 
jury  believe  from  the  evidence  that  prior  to  the 
time  it  is  alleged  that  the  crime  was  committed 
the  defendant  bore  a  bad  reputation  in  the  com- 
munity in  which  he  lived  for  morality,  then  this 
is  a  fact  proper  to  be  considered  by  you,  to- 
gether with  aU  the  other  facts  proven  in  the 
case,  in  determining  the  guilt  or  innocence  of 
the  defendant,  and  after  a  careful  consideration 
of  all  tite  evidence  in  this  case,  including  that 
pertaining  to  bis  previous  good  character,  if 
such  evidence  has  been  introduced,  as  well  as 
the  evidence  with  reference  to  his  previous  bad 
character,  if  snch  evidence  has  been  introduced, 
the  jury  entertain  any  reasonable  doubt  of  the 
defendant's  guilt,  he  cannot  be  convicted.  And 
also.  If  yon  find  from  the  evidence  that  on  and 
prior  to  the  10th  day  of  July,  1918,  either  of 
the  codefendants  Frederick  Drake,  Elisha  Rob- 
erts, or  Calvin  Lincoln  were  persons  who  bore 
a  bad  reputation  for  honesty  and  integrity,  or 
for  morality,  this  fact  or  these  facts,  if  such 
facta  appear  in  the  evidence,  should  be  consid- 
ered by  you,  along  with  all  the  other  evidence 
in  the  cause,  in  determining  the  guilt  or  inno- 
cence of  the  defendant  Pierson,  but  yon  will  not 
consider  any  specific  offense  alleged  to  have 
been  committed  by  either  one  of  the  other  de- 
fendants as  in  any  way  applying  to  the  conduct 
of  this  defendant,  except  in  so  far  as  it  applies, 
if  it  does  apply,  to  the  diaracter  of  the  d^end- 
ant  on  trial." 

Instruction  No.  27,  given  by  the  conrt  of 
Its  own  motion  over  objectlcm  of  appellant, 
is  as  follows: 

"Evidence  lias  been  permitted  to  go  to  yon 
concerning  the  whole  period  of  the  defendant's 
Ufe,  up  to  the  alleged  commission  of  the  alleged 
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offense.  This  evidence  has  been  proper,  and 
must  be  considered  by  you  in  veighing  the  tes- 
timony on  the  question  -of  the  defendant's  guilt 
or  innocence.  It  was  permitted  for  the  purpose 
of  showing  what  manner  of  man  the  defendant 
has  been  during  all  this  period,  that  you  might 
consider  the  question  of  whether  or  not  such 
a  man  would  be  guilty  of  such  an  offense  as 
charged  in  the  afBdavit,  and  also  that  yon  might 
consider  his  own  testimony,  and  the  truthful; 
ness  of  the  same,  and  in  determining  iiis  guilt 
or  innocence  you  will  at  all  times  have  in  your 
mind  what  manner  of  man  this  defendant  has 
been  shown  to  be  by  the  evidence  touching  on 
tiiat  question.  It  will  be  also  your  duty  to  con- 
sider the  evidence,  if  there  is  any  evidence  on 
that  subject,  tending  to  show  the  reputation  of 
the  defendant  on  trial  for  morality  in  that  com- 
munity." 

Appellant  claims  that  each  of  said  In- 
Btrnctlons  Noa.  20,  26,  and  27  are  erroneous 
and  harmful  to  api)ellant,  tor  the  reasons: 
CI)  That  instruction  No.  20  charged  the  Jury 
that  it  was  competent  for  them  to  take  into 
consideration  evidence  of  the  defendant's 
bad  diaracter  In  determining  his  guilt  or 
Innocence  when  the  law  requires  that  the  evi- 
dence of  had  character  of  the  defendant 
could  only  be  considered  as  to  his  credibility 
as  a  witness,  and  not  as  to  his  gnllt,  and  the 
evidence  of  the  general  moral  character  of 
defendant  is  admissible  only  as  going  to  his 
credibility  as  a  witness,  and  not  as  to  wheth- 
er he  did,  or  did  not,  commit  the  crime  with 
which  he  is  <aiarged.  Keyes  v.  State,  122 
Ind.  527,  23  N.  B.  1097.  (2)  That  instruction 
Mo.  26  told  the  Jury  tb^t.  If  the  defendant 
bore  a  bad  reputation  in  the  community  in 
which  he  Uved  for  morality,  then  that  fact 
was  proper  to  be  considered  by  the  jury  in 
determining  the  guilt  or  innocence  of  defend- 
ant Pierson;  that  It  instructed  the  jury  that 
It  can  consider  any  specific  offense  committed 
by  defendant  Pierson  as  going  to  his  guilt 
There  was  some  evidence  that  Frederick 
Drake,  one  of  the  codefendants,  not  upon 
trial,  had  been  arrested  for  selling  liquor  In 
violation  of  law,  and  the  court.  In  this  In- 
struction, tells  the  Jury  that,  if  specific  of- 
fenses committed  by  the  other  defendants  In 
any  way  applies  to  this  defendant,  then  the 
Jury  could  consider  such  evldoice  as  to  the 
character  of  defendant  Piers(m.  (3)  That 
instruction  No.  27  told  the  Jury  that  evidence 
of  the  bad  moral  character  6t  tl^e  defendant, 
and  evidence  that  he  had  pleaded  guilty  to 
associating  with  a  prostitute  and  had  been 
fined  $10,  and  given  a  jail  sentence,  must  be 
considered  by  the  Jury  In  weighing  the  testi- 
mony on  the  question  of  the  defendant's 
guilt  or  Innocence. 

[11  The  defendant  testified  In  his  own  be- 
half. He  was  cross-examined  by  the  prose- 
cuting attorney  at  considerable  length,  and, 
among  others,  the  prosecuting  attorney  put 
the  following  question; 

"I  want  to  ask  yon  whether  or  not  on  Sep- 
tember 18k  1914,  yon  w«r«  not  arrested  and 


taken  into  the  dty  court  of  Marion,  Ind.,  to 
which  you  pleaded  guilty  to  a  charge  of  forni- 
cation, under  the  assumed  name  of  Ed  Pierce, 
and  for.  which  crime  you  were  fined  $10,  and 
given  a  sentence  of  30  days  'in  jail,  which  30 
days  in  jail  was  suspended  by  the  mayor  of 
Marion,  acting  as  judge  of  the  city  court?" 

The  defendant  objected  to  this  question 
on  the  grounds  that  the  defendant's  moral 
character  had  not  been  put  in  issue,  that 
only  his  character  for  honesty  and  Integrity 
had  been  put  in  issue,  and  further  that  it  is 
not  proper  to  go  to  specific  acta  to  attack 
reputation ;  but  the  court  overruled  the  ob- 
jections, and  required  the  defendant  to  an- 
swer. He  then  answered,  *'I  was;  the  date 
Is  wrong,  that  Is  all." 

This  evidence  was  brought  out  in  cross- 
ei^mlnatlon  by  the  state,  and  under  the 
rule  laid  down  in  Yancleave  v.  State,  150 
Ind.  273,  49  N.  B.  1060,  it  was  not  error  for 
the  court  to  require  the  defendant  to  an- 
swer this  question  upon  cross-examination, 
when  the  court  Informed  the  jury  that  sach. 
evidence  could  only  be  considered  by  the  Jury 
as  affecting  the  credibility  of  the  defend- 
ant's testimony.  The  defendant  in  becoming 
a  wltoess  subjected  himself  to  the  same  treat'> 
ment  as  any  other  witness,  but  that  did  not 
authorize  the  court  to  instruct  the  Jury  that 
such  impeaching  questions  should  be  (con- 
sidered by  the  Jury  in  determining  the  guilt 
or  Innocence  of  defendant  in  the  case  on 
trial.  The  Impeachment  of  a  witness  for 
moral  character  only  goes  to  the  weight  of 
his  evidence  and  not  to  prove  any  issue  In 
criminal  cases. 

In  Yancleave  Y.  State,  supra,  it  Is  held  a 
person  on  trial  for  larcoiy,  who  becomes 
a  witness  in  his  own  behalf,  may  be  asked 
on  cross-examination  whether  he  had  not 
previously  -been  convicted  of  a  similar  crime, 
for  the  purpose  of  showing  hla  credibility  as 
a  witness.  In  that  case  the  appellant,  while 
on  the  wltoess  stand  as  a  wltoess  on  his  own 
behalf,  was  a^ed  on  cross-examination  the 
following  questions: 

"I  will  ask  you  if  you  were  arrested  on  the 
charge  of  larceny,  and  convicted  in  this  court  at 
the  March  term,  1886?  A.  Yes;  I  was.  Q.  I 
wUl  ask  yon  if  you  are  not  now  under  indict- 
ment and  arrest  for  robbing  Charles  Keith?  A. 
Yes,  sir." 

The  ooort  held  these  qneetions  to  be  proper, 
and  that  there  was  no  error  in  permitting 
such  cross-examination.  The  court,  however, 
told  the  Jury  that  it  was  admitted  only  for 
one  purpose,  and  ite  consideration  by  them 
must  be  confined  to  that  purpose,  and  that 
purpose  was  to  affect  the  credibility  of  appel- 
lant's testimony.  .  Parker  v.  State,  136  Ind. 
284,  35  N.  E.  1106;  Bessette  v.  State,  101 
Ind.  85 ;  Blough  et  aL  ▼.  Parry  et  al.,  144  Ind. 
463,  40  N.  B.  70,  43  N.  E.  660;  Shears  v. 
State,  147  Ind.  61,  46  N.  m  331. 
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[2]  It  baa  been  held  that  any  fact  tending 
to  Impair  the  credibility  of  the  witness  by 
ahowing  bia  interest,  bias,  ignorance,  mo- 
tives,  or  that  he  Is  dc^trayed  in  character 
may  be  shown  in  cross-examination,  but  the 
ezent  to  which  such  cross-examination  may 
be  carried  is  wltliin  the  sound  discretion  of 
the  court.  City  of  South  Bend  v.  Hardy, 
98  Ind.  677,  49  Am.  Rep.  792;  Parker  v. 
State,  136  Ind.  284,  35  N.  E.  1105 ;  Spencer 
V.  Robblns,  106  Ind.  580,  5  N.  B.  726. 

[3]  In  this  case  the  court  did  not  give  any 
instruction  limiting  the  evidence  given  by  the 
defendant  on  cross-examination  to  the  effect 
that  said  defendant  had  been  fined  and  given 
a  Jail  sentence  on  plea  of  guilty  in  the  Ma- 
rion city  court  on  a  charge  of  fornication  to 
the  question  of  defendant's  credibility  as  a 
witness.  But  by  instruction  No.  20  the  jury 
are  told  that  it  should  be  taken  into  eonsifl- 
eratioD  by  them  in  determining  the  guilt  or 
innocence  of  the  defendant.  The  same  di- 
rection is  also  given  in  instruction  No.  26. 
And  in  instruction  No.  26  the  court  goes  still 
further  by  saying:  ' 

"Yon  will  not  consider  any  specific  offense  al- 
leged to  tiave  been  committed  by  either  of  the 
other  defendants  as  in  any  way  applying  to  tlie 
condnct  of  this  defendant,  except  in  so  far  as 
it  applies,  if  it  does  apply,  to  the  cIiaTacter  of 
the  defendant  on  trial." 
I 

This  instruction  Indicated  to  the  Jury  that 
they  should  consider  any  specific  offense 
alleged  to  have  been  committed  by  the  de- 
fendant, and  the  conrt  inferentially  told 
them  to  take  into  consideration  the  Marion 
city  court  incident,  brought  out  In  cross- 
examination  of  this  appellant,  and  It  also 
told  them  that  the  evidence  concerning  the 
arrest  of  Frederick  Drake  on  a  charge  of 
selling  liquor  In  violation  of  law  should  be 
considered  by  them  in  determining  the  guilt 
or  innocence  of  the  defendant,  if  it  in  any 
way  applied  to  this  defendant. 

In  Instruction  No.  27  the  Jury  are  told  that 
they  must  consider  the  evidence,  which  has 
been  permitted  to  go  to  them,  concerning 
the  whole  period  of  defendant's  life  up  to 
the  commission  of  the  alleged  offense.  In 
weighing  the  testimony  on  the  question  of  the 
defendant's  guilt  or  innocence.  Said  in- 
struction closes  by  saying: 

"It  will  be  also  your  duty  to  consider  the  evi- 
dence, if  there  is  any  evidence  on  that  subject, 
tending  to  show  the  reputation  of  the  defend- 
ant on  trial  for  morality." 

[4]  The  evidoice  In  this  case  is  wholly 
drcumstantJal.  It  la  contradictory,  and  un- 
der such  circumstances  it  cannot  be  said  that 
the  instructions  complained  of  by  appellant 
were  not  harmful  to  him.  Our  conclusion  is 
tliat  under  the  evidence  instructions  Nos.  20, 
26,  and  27  were  erroneous  and  harmful  to  ap- 
pellant.    Other  alleged  errors  are  discussed 


in  appellant's  brief,  bat,  as  they  will  not 
probably  occur  on  a  retrial  of  this  cause,  it 
is  not  necessary  to  extend  this  opinion  by 
a  discussion  of  them. 

For  error  in  giving  instructions  Nos.  20,  26, 
and  27,  this  Judgment  is  reversed,  and  the 
Randolph  circuit  court  instructed  to  sn»> 
tain  appellant's  motion  for  a  new  trial. 


cm  Ind.  App.  M) 
OACA  V.  WOODRUFF.    (No.  10487.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  25,  1919.) 

1.  Masteband  Sbbvant  <8=»362— Wobkhen'b 
Compensation — Casdal  Employment. 

Although  Workmen's  Compensation  Act,  | 
9,  expressly  excepts  casual  laborers  from  the 
compensatory  provisions  of  the  law,  yet  under 
section  76,  d.  b,  defining  "employes,"  a  work- 
man can  recover  compensation  even  though  his 
employment  is  casual,  if  his  employment  is  in 
the  usual  course  of  the  employer's  business. 

2.  Master  and  Sebvant  <s=>362,  387— Wobk- 
msn's  Compensation — "Usual  Coubbe  of 
Employment"  —  "Employ^"  —  Independ- 
ent Contbactob. 

A  carpenter,  working  by  the  hour  and  paid 
weekly  by  a  miller  to  make  additions  and  re- 
pairs at  the  mill  under  the  miller's  supervision, 
first  working  a  few  weeks  in  September  and 
later  returning  to  do  more  of  the  work  in  No- 
vember, was  within  the  Workmen's  Compensa- 
tion  Act  as  an  "employe";  the  work  being  in 
the  "usual  course"  of  the  miller's  business,  and 
the  carpenter  not  being  an  independent  contrac- 
tor. 

[B<d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ploy6.] 

Appeal  from  Industrial  Board. 

PetltioD  under  the  Workmen's  Compensa- 
tion Act  by  John  H.  Woodruff,  employe, 
against  Urant  caca,  employer.  From  an 
award,  the  employer  appeals.    AflBrmed. 

Thos.  E.  Kane,  of  Noblesvllle,  for  appel- 
lant 

Oratry  &  (3ampbdl,  of  Noblesville,  for  ap- 
pellee. 

McMAHAN,  J.  The  appellee  filed  bis  pe- 
tition with  the  Industrial  Board  for  compen- 
sation under  the  Workmen's  Compensation 
Law  (Laws  1915,  c.  106).  He  was  awarded 
compensation  at  the  rate  of  $9.90  per  week 
during  total  disability,  not  exceeding  50O 
weeks,  and  $75  for  medical  and  hospital 
services.  The  appellant  has  appealed  from 
the  award,  and  the  error  assigned  and  relied 
upon  for  reversal  is  "that  the  award  of  the 
full  board  Is  contrary  to  law." 

The  facts,  as  shown  by  the  evidence,  are 
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In  sabstance  as  toUagra:  Daring  die  monOis 
of  September,  October,  and  November,  1917, 
and  prior  thereto,  the  api>ellant  was  the  own- 
er and  operator  of  a  mill  In  Noblesvllle,  Ind., 
in  which  he  was  engaged  la  the  business  of 
grinding  wheat  and  corn  and  manufacturing 
feed  stuffs ;  that  during  said  time,  and  prior 
thereto,  appellee  was  a  carpenter;  that  in 
tile  early  part  of  September,  1917,  appellant 
desired  to  hare  a  new  room  added  to  his  mill 
and  to  make  some  repairs  In  the  then  exist- 
ing mill  building,  and  for  that  purpose  em- 
ployed api>ellee  and  another  man  to  con- 
struct the  said  room  and  make  the  repairs, 
and  agreed  to  pay  them  a  fixed  price  per 
hour  for  their  labor ;  that  appellant  was  to 
and  did  furnish  all  the  material.  When  ap- 
pellant employed  appellee,  appellant  Inform- 
ed him  that  the  new  room  and  part  of  the 
old  building  was  to  be  covered  with  tin  sid- 
ing if  he  could  get  it.  The  appellee  and  his 
fellow  workmen  undertook  said  work  and 
worked  under  the  direction  and  Instruction 
of  appellant.  The  appellant  during  the  prog- 
ress of  the  work  visited  the  work  three  or 
four  times  daily,  and  made  suggestions  and 
consulted  with  appellee  as  to  the  method  of 
doing  the  work.  The  construction  of  the  ad- 
ditional room  and  making  said  repairs  took 
between  two  and  three  weeks'  time.  This 
,  work  consisted  in  taking  the  roof  oft  a  shed 
or  drivewa^,  which  was  a  part  of  the  mill 
building,  and  constructing  a  room  above  one. 
end  of  the  driveway,  In  the  lowering  of  a 
floor,  in  building  a  stairway  and  changing 
and  hanging  a  door,  and  in  constructing  bins 
for  holding  grain,  flour,  meal,  and  feedstufls. 
The  men  doing  the  work  were  paid  each  Sat- 
urday for  the  work  done  during  the  we^. 
About  the  time  the  new  room  and  the  re- 
pairs were  completed,  appellant  Informed  the 
appellee  that,  when  be  procured  the  tin  sid- 
ing, he  would  let  appellee  know,  as  he  want- 
ed appellee  to  return  and  put  it  on.  Some 
time  in  November  the  tin  siding  was  procur- 
ed, and  appellant  sent  word  to  appellee  to 
come  and  put  it  on.  Appellee,  with  the  other 
workman,  returned  and  began  putting  on  the 
siding,  working  two  days,  and  while  engaged 
In  audi  work  on  the  morning  of  the  third 
day,  and  while  standing  upon  a  ladder,  be- 
came overbalanced  and  accidentally  fell, 
fracturing  his  hip.  A  discharging  sore  de- 
Tdoped  as  a  result  of  the  injury,  and  it  con- 
tinned  its  discharge  for  a  period  of  six 
months,  and  from  the  time  of  his  injury  to 
the  time  of  the  hearing  before  the  Industrial 
Board  appellee  was  wholly  disabled  for  work. 
That  an  average  weekly  wage  of  $18  was  be- 
ing earned  by  appellee  at  the  time  of  his  in- 
Jury.  Appellant  knew  of  the  injury  at  the 
time,  but  failed  to  furnish  a  doctor,  and  ap- 
pellee incurred  an  expense  for  that  purpose 
of  $75,  within  the  first  30  days  after  the  in- 
Jury. 
[1]  The  appcillant  contends  that  the  appd- 


lee  was  a  casual  laborer  and  for  that  reason 
not  oititled  to  compensation. 

Section  9  of  the  Workmoi's  Compensation 
Act  expressly  exeats  casual  laborers  from 
the  compensatory  provisions  of  the  law. 

Section  76,  cl.  b,  of  said  act,  provides 
that— 

"The  word  'employe*  shall  Include  every  per- 
son, induding  a  minor,  in  the  service  of  another 
under  any  contract  of  hire  or  apprenticeship, 
written  or  implied,  except  one  whoee  employ- 
ment is  both  casual  and  not  in  the  usual  course 
of  the  trade,  business,  occupation  or  profession 
of  the  «nployer." 

It  is  quite  clear  that  onder  our  statute  a 
workman  can  recover  compensation  even 
though  his  employment  is  casual,  if  his  em- 
ployment is  in  the  usual  course  of  the  em- 
ployer's business. 

[2]  The  appellant  was  engaged  in  the  mill- 
ing business,  the  proper  conduct  of  which  re- 
quired a  building  and  machinery.  Buildings 
and  machinery  used  In  such  a  business  at 
times  need  to  have  additions  and  repairs 
made  thereto.  These  additions  and  repairs 
must  be  expected  and  provided  for.  ^They 
are  necessary  in  any  business  such  as'  that 
in  which  appellant  is  engaged.  The  making 
of  repairs  was  a  necessary  part  of  his  busi- 
ness which  he  was  required  to  anticipate 
when  the  necessity  of  his  business  demanded, 
or  his  convenience  dictated.  The  Supreme 
Court  of  Wisconsin,  in  a  case  similar  to  the 
one  at  bar.  In  speaking  of  repairs  said: 

"Being  an  essential  and  integral  part  of  every 
business  employing  material  things  in  its  prose- 
cution, no  reason  is  perceived  why  one  employed 
to  make  them  should  not  be  classed  as  an  em- 
ploy£  of  the  one  for  whom  they  are  made. 
They  are  essential  to  the  successful  prosecution 
of  every  business  whose  implements  are  subject 
to  the  corroding  touch  of  time  and  a  usual  con- 
comitant thereof.  They  are  foreseen,  provided 
for,  and  made  when  necessary  or  convenient. 
The  fact  that  one  cannot  exactly  foretell  jnst 
when  they  will  have  to  be  made  is  immaterial." 
Eolmen  Creamery  Ass'n  t.  Ind.  Com.,  167  Wis. 
470,  167  N.  W.  808. 

Work  like  that  which  the  appellee  was 
performing  at  the  time  of  his  injury  is  usual, 
and,  in  our  Judgment,  is  within  the  purview 
of  the  Workmen's  Compensation  Act. 

The  work  which  appellee  was  doing  when 
injured  being  In  the  course  of  appellant's 
business,  it  is  not  necessary  for  us  to  enter 
into  a  discussion  of  the  question  as  to  who  is, 
or  who  is  not,  a  casual  employ^. 

We  hold  that  the  appellee  was  not  an  In- 
dependent contractor,  that  the  work  which 
he  was  doing  when  injured  was  in  the  usual 
course  of  appellant's  business,  and  that  the 
award  of  the  board  should  be  affirmed. 

The  award  is  affirmed,  and,  by  virtue  of 
the  statute^  the  amount  Is  increased  6  per 
cent 
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CIO  Ind.  App.  77) 
BOTD  et  aL  y.  OBJIXIB  et  al.    (No.  9762.) 

(Appellate  Oourt  of  Indiana,  Division  No,  1. 
April  25,  1919.) 

1.  Apfbax.  and  Erbob  «=3327(5)— Rbvikw  or 

JUDaMENT— NECESSABY     PaBTIES. 

Where  the  only  issue  against  one  party  to 
the  trial  was  tendered  by  the  plaintiff  and  there 
was  a  separate  judgment  in  favor  of  such  party 
from  which  no  appeal  was  taken,  such  party  is 
not  a  necessary  party  to  the  appeal,  and  will 
not  be  affected  by  its  result. 

2.  Evidence  «=419(13)— Vewdob'b  laxy  — 
ExcHANOE  OF  Land  and  CHATaxLs  in 
Oboss— ExTBiNSio  Evidence  as  to  Valve 
OF  Each. 

When  called  upon  to  enforce  an  alleged  ven- 
dor's lien  arising  out  of  a  sale  or  exchange  of 
land  and  chattels  in  gross,  a  court  may  hear 
extrinsic  evidence  as  to  the  value  placed  upon 
each  by  the  parties  to  such  sale  or  exchange. 

8.  Vendor  and  Pubcecaseb  <8=266(5)— Ven- 
dor's Lien— BxcHANOB  of  Real  and  Peb- 

SONAL    FBOFEBIt. 

Where  land  and  chattels  are  sold  or  ex- 
changed in  gross,  but  the  parties  in  making  such 
sale  'or  exchange  have  placed  separate  values 
on  eadi,  the  court  will  enforce  vendor's  lien 
against  the  land  for  the  balance  due  thereon, 
although  the  obligation  taken  may  'include  the 
price  of  both. 

4.  Payment  <S=»31— Vendor  and  Pttbchaseb 
^=^179,  254(4)— Vendor's  Lien  —  Mode  or 
Payment. 
The  validity  of  sale  of  land  or  vendor's  lien 
on  the  land  is  not  affected  by  the  fact  that  the 
sale  takes  the  form  of  an  exchange,  and  that 
the  buyer  pays  a  part  or  all  of  the  purchase 
price  in  other  lands ;    such  payment,  in  the  ab- 
sence of  fraud,  having  the  same  legal  effect,  as 
to  right  of  the  court  to  determine  its  applica- 
tion, as  if  the  agreed  value  had  been  paid  in 
money. 

6.  Payment  «=>46(1)—Appij[oation— Secur- 
ed AND  Unsecured  Debt. 
In  action  to  enforce  vendor's  lien  for  the 
amount  of  a  note  given  for  the  balance  of  pur- 
chase price  on  sale  in  gross  of  farm  land  and 
chattels,  the  parties  at  the  time  of  sale  having 
estimated  the  separate  value  of  each  class  of 
property,  the  court,  in  the  absence  of  direction 
by  the  parties,  would  apply  the  value  of  land 
conveyed  in  part  payment  by  defendants,  first 
to  discharging  the  debt  Owing  for  the  personal 
property,  and  the  remainder  on  the  price  of  the 
farm  land,  since  thus  the  amount  yet  due  would 
be  secured  by  vendor's  lien  on  the  farm  land. 

8.  Vendor  and  Pxtbcraseb  «=»266(6)— Ven- 
dor's Lien— Waiver— Taking  Note. 
Taking  vendee's  note  for  unpaid  portion  of 
porchase  price  does  not  waive  vendor's  lien. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Oren  O.  Swalls,  Judge. 

Action   by   Ford   W.    Greer   and   another 
against  William  G.  Boyd  and  Mattie  L.  Boyd 


in  which  Hiram  Brown  was  made  a  party. 
Judgment  for  defendant  Brown  and  In  favor 
of  the  plaintiff  Greer  on  cross-complaint  and 
against  the  defendant  W.  G.  Boyd  for  stated 
sum  and  costs  adjudged  to  be  a  vaidor's  lien, 
and  a  decree  foredo&tng  the  same,  and  a 
further  judgment  in  favor  of  the  plaintiff 
claiming  against  the  defendant  WUliam  G. 
Boyd  for  stated  sum  and  costs,  and  defend- 
ants W.  G.  and  Mattie  L.  Boyd  filed  motioa 
for  a  new  trial,  which  was  overruled,  where- 
ui)on  they  appeal.    Jud^ent  affirmed. 

Bingham  &  Bingham,  of  Indianapolis,  for 
appellants. 

Floyd  A.  Sterrett,  of  Lafayette,  Wilbur  T. 
Gruber,  of  Indianapolis,  and  Kochenour  te 
Prince,  of  Brownstown,  for  appellees. 

BATMAN,  P.  J.  This  is  an  action  by 
appellee  Ford  W.  Greer  against  appellants, 
to  recover  a  judgment  on  two  promissory 
notes;  and  to  have  such  judgment  decreed  to 
be  a  lien  on  certain  real  estate  alleged  to 
have  been  sold  and  conveyed  to  them  by  said 
appellee.  The  appellee  Hiram  Brown  was 
made  a  defendant  to  said  action  to  answer 
as  to  his  interest  in  said  real  estate  by  rea- 
son of  a  certain  mortgage  thereon,  executed 
to  him  by  appellants  since  they  became  the 
owners, thereof.  Issues  were  duly  joined  on 
the  complaint  by.  appellants,  who  also  filed 
a  cross-complaint  against  appellee  Greer,  ia 
which  they  set  up  the  breach  of  a  contract, 
alleged  to  have  been  entered  into  l>etween 
them  and  said  appellee,  and  by  reason  of 
which  they  asked  damages.  Issues  on  said 
cross-complaint  were  iduly  joined  by  ap- 
pellee Greer.  The  appellee  Hiram  Brown 
filed  an  answer  to  the  complaint  of  said  Ford 
W.  Greer  in  two  paragraphs,  the  first,  of 
which  was  a  general  denial.  The  second  al- 
leged, in  substance,  that  appellants  Iiad 
theretofore  executed  to  him  a  mortgage  on 
the  real  estate  described  in  the  complaint, 
which  had  been  duly  recorded  In  the  proper 
mortgage  record  of  said  county ;  that  he  had 
taken  and  accepted  the  same  in  good  faith,- 
for  a  valuable  consideration  then  and  there 
given  in  the  regular  course  of  business,  with- 
out any  notice,  actual  or  constructive,  of  the 
claim  or  lien  of  said  appellee  Greer,  as  set 
forth  in  his  complaint.  To  this  affirmative 
paragraph  of  answer  appellee  Greer  filed  a 
reply  In  general  denial.  The  cause  was  sub- 
mitted to  the  court  for  trial,  and  a  judgment 
was  rendered  in  favor  of  the  said  Hiram 
Brown  against  appellee  Greer  that  the  said 
Greer  take  nothing  by  his  complaint  against 
the  said  Brown,  and  that  the  said  Brown 
recover  of  and  from  the  said  Greer  all  his 
costs  and  charges  laid  out  and  expended.  A 
judgment  was  also  rendered  in  favor  of  ap- 
pellee Greer  against  appellants  that  they 
take  nothing  by  their  said  cross-complaint, 
and  that  the  said  Greer  recover  of  appellants 
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an  bis  costs  and  charges  laid  oat  and  ex- 
pended on  the  Issues  tendered  by  said  cross- 
ctxnplalnt  A  Judgment  was  also  rendered  In 
favor  of  appellee  Greer  against  appellant 
William  a.  Boyd  for  the  sum  of  $310.46  and 
costs,  which  amount  was  adjudged  to  be  a 
.  vendor's  lien  upon  the  real  estate  described 
in  said  appellee's  complaint,  and  a  decree 
■was  entered  foreclosing  the  same.  A  fur- 
ther Judgment  was  rendered  In  favor  of  ap- 
pellee Greer  against  appellant  WUllam  G. 
Boyd,  for  the  sum  of  $17.50  and  costs.  Ap- 
pdlants  filed  a  motl<xi  for  a  new  trial,  which 
was  overruled,  and  has  assigned  this  action 
of  the  court  as  the  sole  error  on  which  it 
rdles  for  reversal. 

[1]  The  transcript  on  appeal  was  filed  in 
.this  court  on  September  16,  1916.  On  De- 
cember 20,  1916,  appellee  Greer  filed  a  mo- 
tion to  dismiss  the  appeal  on  the  ground 
that  this  Is  a  vacation  appeal;  that  Hiram 
Brown  Is  a  necessary  party  thereto;  that 
no  effective  steps  had  beoi  taken  to  give 
him  notice  thereof;  that  said  Brown  had 
not  entered  his  appearance  thereto  or  Joined 
In  error;  that  more  than  90  days  had  ex- 
pired since  the  filing  of  the  transcript;  and 
that  the  time  allowed  by  law  for  taking 
an  appeal  had  also  exidred.  This  motion 
WHS  postponed  until  final  hearing,  and  is 
now  before  us  for  determination.  This  is 
a  vacation  appeal.  It  will  be  observed 
that  on  the  trial  the  only  issue  to  which 
tike 'said  Hiram  Brown  was  a  party  was 
<»ie  tendered  by  appellee  Greer  in  his  com- 
plaint, and  on  which  there  was  a  sepa- 
rate Judgment  In  favor  of  said  Brown,  from 
which  no  appeal  was  taken.  The  Judgment 
which  forms  the  basis  of  this  appeal  is  one 
rendered  against  appellants  in  favor  of  ap- 
pellee Greer,~and  to  whidi  the  said  Brown  is 
BOt  a  party.  Under  these  circumstances  the 
said  Brown  would  not  be  affected  by  the  re- 
sult of  this  appeal,  and  is  not  a  necessary 
party  thereto.  Booker  v.  Fidelity  Trust  Co. 
(1916)  185  Ind.  172,  109  N.  E.  766.  The  mo- 
tion of  appellee,  Greer,  to  dismiss  the  appeal 
is  therefore  overruled. 

[2,  S]  At^pellants  contend  that  the  dedsion 
of  the  court  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.  In  support  of 
this  contention  they  assert  that  the  evidence 
shows,  among  other  things,  that  on  Angu&t 
31,  1914,  appellant  William  G.  Boyd  and  ap- 
pellee Oreer  entered  into  a  plain  and  un- 
ambiguous contract,  by  the  terms  of  which 
the  latter  agreed  to  exchange  a  fttrm  and 
certain  personal  property  in  gross  for  cer- 
tain real  estate  owned  by  appellants;  that 
In  pursuance  to  said  contract  the  exchange  of 
property  was  made,  and  appellant  William 
6.  Boyd  executed  to  said  ai^ellee  his  prom- 
issory note  for  $300,  as  a  part  of  the  agreed 
consideration  -for  said  exchange;  and  that 
IBtie  notes  in  suit,  except  as  to  a  small  amount, 
were  given  In  renewal  of  said  note.  Appel- 
lants contend  that  under  these  facts  app^ee 


was  not  entitled  to  a  decree,  establishing  a 
vendor's  lien  in  his  favor  on  the  farm  which 
they  obtained  from  him  through  said  ex- 
change. In  making  this  contention  they  rely 
on  the  general  rule  that  on  a  sale  of  land 
and  personal  property  fdr  a  gross  sum,  with- 
out any  separation  of  their  values,  so  that 
the  consideration  for  which  the  land  was 
sold  may  be  determined,  no  lien  can  be  en- 
forced on  the  land  for  the  debt  thereby 
created.  They  assert  that  since  the  contract 
in  question  is  plain  and  nnambiguous,  and 
shows  that  the  farm  and  personal  property 
in  question  was  traded  to  them  In  gross,  it 
cannot  be  varied  by  oral  or  extrinsic  evi- 
dence, and  hence  no  portion  of  said  indebted- 
ness should  have  been  decreed  to  be  a  lien  on 
their  said  farm.  We  cannot  agree  with  appel- 
lants that  a  court  of  equity,  when  called  upon 
to  enforce  an  alleged  vendor's  lien,  arising 
out  of  a  sale  or  exchange  of  land  and  chattels 
In  gross,  may  not  hear  extrinsic  evld^ice  as 
to  the  value  placed  on  each  by  the  parties  to 
such  sale  or  exchange.  Gerstell  v.  Shirk, 
210  Fed.  223,  127  O.  C.  A.  41.  In  accord  with 
this  decisicm  and  the  better  reason,  the  con- 
trary is  evidently  true.  In  the  instant  case 
there  is  evidence  which  tends  to  prove  that 
the  value  placed  on  the  personal  property  by 
the  parties  In  the  exchange  of  property  was 
$100,  and  other  evidence  which  tends  to  prove 
that  such  value  was  placed  at  $800.  This 
afforded  the  court  some  evidence  from  which 
it  could  determine  the  separate  values  placed 
on  the  land  and  personal  property  by  the 
parties  in  making  the  exchange.  Under 
these  circumstances  the  rule  which  appel- 
lants seek  to  Invoke  is  not  applicable.  In 
reaching  its  decision  the  trial  court  evident- 
ly recognized  and  applied  the  rule  that, 
where  land  and  <±iattels  are  sold  or  ex- 
changed In  gross,  but  the  parties  In  making 
such  sale  or  exchange  have  placed  separate 
values  on  each,  the  court  will  enforce  a  ven- 
dor's lien  against  the  land  for  the  balance 
due  thereon,  although  the  obligation  taken 
may  include  the  price  of  both.  39  Cyc.  1830; 
29  A.  &  Ei.  Bncy.  745;  McOauIey  v.  Holtz 
(1878)  62  Ind.  205;  Gerstell  v.  Shirk,  supra; 
Bergman  v.  Blackwell  (Tex.  Civ.  App.)  23  S. 
W.  243;  Russell  v.  McCormlck,  45  Ala.  587, 
6  Am.  Rep.  707.  Under  the  evidence  cited 
and  rule  stated,  we  cannot  say  that  the  de- 
cision of  the  court  with  reference  to  the  ven- 
dor's lien  decreed  is  not  sustained  by  suffi- 
cient evidence  or  Is  contrary  to  law. 

[4,5]  But  appellants  contend  that  In  any 
event  the  amount  decreed  to  be  a  lien  against 
their  land  was  too  large.  They  base  this  con- 
tention on  the  fact  that.  Inasmuch  as  appellee 
Greer  testified  that  the  parties,  at  the  time 
of  the  exchange,  placed  a  value  of  $100  on 
the  personal  property,  the  court.  In  determin- 
ing the  amount  of  the  lien,  should  have  de- 
ducted said  sum,  at  least,  from  the  balance 
found  due,  appellee  oa  account  of  said  ex- 
change of  property.    In  malting  this  oonten- 
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tlon  Appellants  eTldently  assume  that  no 
part  of  the  value  of  the  real  estate  which 
they  conveyed  to  said  appellee  was  applied, 
or  ought  to  be  applied,  In  payment  of  the 
amount  which  the  evidence  tends  to  prove 
the  parties  placed  on  the  personal  property, 
as  Its  value,  at  the  time  of  the  sale  or  ex- 
change. This  assumption-  is  unwarranted. 
The  sale  of  land  may  take  the  form  of  an 
exchange  This  occurs  when  the  buyer  pays 
a  part  or  all  of  the  purchase  price  in  other 
lands.  When  this  is  done  in  the  absence  of 
fraud,  it  has  the  same  legal  effect  as  if  the 
agreed  value  thereof  had  been  paid  in  money. 
89  Cyc.  1601;  Hare  v.  Van  Deusen,  32  Barb. 
(N.  X.)  92.  As  there  is  no  question  of  fraud 
in  the  instant  case,  we  may  treat  the  con- 
veyance of  the  real  estate  made  by  appel- 
lants to  appellee  Greer  as  the  payment  of  its 
value  in  money,  and  determine  Its  proper 
application  accordingly.  It  was  held  in  the 
case  of  McCauley  v.  Holts,  supra,  that  where 
real  and  personal  property  is  sold  In  gross, 
but  the  parties  at  the  time  of  the  sale  make 
an  estimate  of  the  value  of  each,  and  pay- 
ments are  subsequently  made  on  an  unpaid 
balance  of  the  purchase  price,  without  any 
direction  as  to  its  application,  and  there  is 
no  evidence  as  to  any  specific  application 
thereof  by  the  vendor,  the  court  will  apply 
such  payments  to  the  debt  owing  for  the  per- 
sonal property,  under  the  recognized  rule 
that,  where  one  person  is  indebted  to' another 
upon  several  distinct  accounts,  he  has  a 
right  to  direct  his  payments  to  be  applied  to 
any  one,  as  he  chooses;  but  if  he  pays  gen- 
erally the  creditor  may  apply  as  he  elects, 
and  if  neither  makes  a  specific  application 
the  court  will  usually  apply  the  payments, 
first  to  the  debt  having  the  most  precarious 
security,  or  no  security,  or  to  the  oldest  debt. 
King  V.  Andrews  (1868)  30  Ind.  429.  In  other 
words,  the  law.  In  the  latter  class  of  cases, 
will  make  such  application  of  the  payments 
as  jnstice  between  the  parties  most  urgently 
demands.  The  only  evidence  which  we  have 
been  able  to'  discover  that  can  be  said  to  bear 
on  the  application  of  the  payment  made  by 
appellants  in  the  conveyance  of  their  "real 
estate  to  appellee  Greer  is  from  appellant 
■William  G.  Boyd,  and  said  appellee.  The 
former  testified  that  the  original  note  for 
?300  was  given  for  the  personal  property, 
while  the  latter  testified  that  said  note  was 
given  as  evidence  of  the  amount  due  on  the 
farm.  This  does  not  afTord  direct  evidence 
as  to  how  such  a]K>lication  was  made,  but 
furnishes  a  basis  for  opposing  inferences  in 
that  regard.  Under  such  drcumstanoes  it 
became  a  question  for  the  court  as  to  what 
application  of  such  payments,  if  any,  was 
made.  If  it  found  that  no  application  there- 
of was  in  fact  made,  but  that  such  payment 
was  made  generally  by  appellants,  and  held 
by  such  appellee,  without  specific  application, 
then  under  the  rule  stated  supra  the  court 


was  authorized  to  apply  the  same,  first  to 
any  amount  which  he  may  have  found  was 
agreed  upon  by  the  parties  as  the  value  of 
the  personal  property,  and  the  remainder  oa 
the  price  of  the  farm.  Since  the  evidence 
shows  that  the  value  of  the  real  estate  so 
conveyed  was  far  in  excess  of  the  value  of 
the  personal  property,  such  an  applicatioB 
would  have  fully  discharged  any  amount  due 
therefor,  and  left  the  entire  amount  of  the 
notes  in  suit -as  an  unpaid  iMdanoe  on  tb« 
farm. 

[6]  Appellants  assert  that  the  notes  in  suit 
are  governed  by  the  law  merchant;  that  the 
giving  of  such  notes,  in  the  absence  of  an 
agreement  to  the  contrary,  is  payment,  and 
that  by  reason  of  such  fact  appellee  is  not  en- 
titled to  a  vendor's  lien  on  their  land.  For 
the  reason  stated  in  the  case  of  Essig  v.  Por^ 
ter  (1916)  63  Ind.  App.  318,  112  N.  B.  1005, 
this  contention  is  not  well  taken. 

We  fail  to  find  any  sufficient  ground  oa 
which  to  hold  that  the  court  erred  in  over* 
ruling  appellant's  motion  for  a  new  trial. 
The  judgm^it,  therefore,  is  affirmed. 


(70  Ind.  App.  8E> 
VANDAUA  B.  CX).  v.  FBY.     (No.  9755w) 

(Appellate  Court  of  Indiana,  Division  No.  1* 
AprU  25,  1919.) 

1.  Tbial    ^=i260(1)  —  BBQtniSTBD    iNsnuo* 

TION& 

.Court  did  not  err  in  refusing  to  give  requesl^ 
ed  instnictionB  substantially  covered  by  instrno- 
tions  given  by  court  on  its  own  motion. 

2.  Trial  <S=s>296(4,  (9  — Inscbuctions— Cttbb 
OF  OmssioN. 

Court  did  not  err  in  giving  instruction  on 
its  own  motion,  although  such  instruction  omit- 
ted to  inform  jury  as  to  certain  facts  bearing 
on  plaintiffs  contributory  negligence,  where  jury 
was  fully  instructed  in  that  regard  by  other 
instructions  given. 

5.  NEGIilOBNCB  «=>82— CoimtlBUTOBT  NKGU* 
OBKCE. 

Negligence  of  an  injured  party  defeating  re- 
covery must  be  a  proximate  and  not  a  remote 
cause  of  tlie  injury,  though  it  is  not  necessary 
that  it  shall  have  been  the  sole  cause,  but  it  is 
sufficient  if  it  forms  part  of  the  eflScient  cause 
thereof. 

4.  Tbial  «=>29Si(D  —  iNSTBuonoRS  —  OoR* 

BTBUCTION. 

In  order  to  determine  whether  the  jury  could 
have  been  misled  by  certain  instructions,  the 
instructions  should  be  considered  as  a  whole, 
and  not  in  detached  portions. 

6.  Masteb  awd  Sebvant  i8=>179— EmploybeS* 
T.TATtTT.TTT-  AcT— Pellow  Sebvartb. 

Under  Employers'  liability  Act  of  1911,  th» 
failure  of  a  fellow  servant  to  exercise  reason- 
able care  is  deemed  to  be  a  breach'  of  duty  on 
the  part  of  the  master. 
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&  Mabitb  ajtd  Skbvant  «s>228(1)— Buflot- 

KBS'      LlABIUTT      ACT— DEFKOTIVlfi      EQUIF- 
KKNT — CONTBIBUTOBT    NEOUOENCB. 

Under  the  Employers'  Liability  Act  of  1911, 
the  mere  fact  that  an  injured  servant  uses  de- 
fectiTe  equipment,  acconu>anied  by  an  apparent 
danger  in  some  degree,  is  not  conclusive  on  the 
question  of  contributory  negligence. 

7.  Masteb  and  Skbvant  «=»289 (15)— Defec- 
tive EQUlPifENT  —  CONTBIBTTTOBT  NEGLI- 
GENCE—QUESTION  FOB  JUBT. 

In  an  action  under  the  Employers'  Liability 
Act  of  1911,  whether  plaintiff  was  guilty  of  con- 
tributory negligence  when  injured  while  placing 
drawbar  in  a  railroad  car  by  means  of  a  chain 
held  by  carrying  arm  bolta  held  for  the  jury. 

&  Masteb  and  Seevant  «=179— Bjipix>yeb8' 
Liability  Act— Feixow  Sebvants— Tban- 
SITOBT  Danoebs. 
A  master,  sued  under  the  Employers'  Liabil- 
ity Act  of  1911,  is  chargeable  with  the  negli- 
gence of  its  servant  in  the  discharge  of  a  duty 
owing  to  his  master,  which  creates  a  transitory 
danger  resulting  in  an  injury  to  a  fellow  servant. 

0.  Appeai,  and  Ebbob  ^=761— Waives  of  Bb-. 
bobs— Bbief. 
By  failing  to  make  any  specific  reference  to 
reasons  given  for  a  new  trial  ifi  its  propositions 
or  points,  as  required  by  rules  governing  the 
preparation  of  briefs,  an  api>ellant  waives  such 
reasons. 

Appeal  from  Circuit  Court,  Greene  Coim47 ; 
Theo.  E.  SUnker,  Judge. 

Action  by  Lewis  M.  Pry  against  the  Van- 
dalia  Railroad  Company.  From  a  judgment 
for  plaintitt,  defendant  appeals.    Affirmed. 

Samuel  O.  Pickens^  Cbarles  W.  Moores,  B. 
F.  Davidson,  and  Owen  Plckois,  nU  of  In- 
dianapolis, D.  P.  WlUiams,  of  Pittsburgh,  Pa., 
and  W.  V.  Moffett,  of  Blo<Hnfleld,  for  appel- 
lant. 

Jesse  F.  Welsman,  of  linton,  and  DbtIb, 
Bogart,  Royse  &  Moore,  of  Terre  Haate,  for 
appeUee. 

BATMAN,  P.  J.  This  is  an  action  by  appel- 
lee against  aivpellant  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  receiv- 
ed by  reason  of  the  negligence  of  a  fellow 
servant  whUe  in  the  employ  of  at^llant 
The  complaint  Is  in  a  single  paragraph,  and 
alleges,  among  other  things,  that  on  April 
15, 1914,  appellant  was  a  oorix>ratlon  engaged 
in  the  business  of  trade  and  commerce  within 
the  state  of  Indiana,  and  was  employing  in 
Its  said  business  at  said  time  Ave  or  more 
persons;  that  on  said  date  appellee  was  in- 
jured while  in  the  employ  of  appellant  tn  Its 
said  business  by  the  negligence  of  one  Wil- 
liam Brashear,  who  was  also  an  employ^  of 
appellant  and  a  fellow  servant  of  appeUee  at 
sold  time;  that  at  the  time  appellee  received 
bis  alleged  injuries  be  and  the  said  Brashear 
were  engaged  in  placing  a  drawbar  In  one  of 


appellant's  cars;  that  In  performing  said 
work  It  was  custcxnary  and  necessary  for  cer- 
tain bolts,  Imown  as  carrying  arm  bolto,  ta 
be  driven  through  certain  timbers  on  the  end 
of  the  car  in  such  manner  as  to  hold  the 
chain,  used  in  moving  or  swinging  said  draw- 
bar into  its  proper  place,  and  to  prevent  said 
chain  from  slipping  or  rolling  over  said  bolts ; 
that  on  the  occasion  in  question  the  said 
Brashear  drove  said  bolts  through  said  tim- 
bers on  the  end  of  said  car  for  such  purpose, 
and  then  placed  the  <*ain  over  said  bolts  and' 
fastened  the  same  around  said  drawbar  while 
appellee  raised  and  hel(^  one  «id  of  the  same; 
that  appellee  then  undertook  to  swing  or  push 
said  drawbar  around  and  into  Its  proper  place, 
when  it  fell  and  tojured  his  foot,  by  reason 
of  the  carelessness  and  n^llgence  of  said 
Brashear  in  failing  and  refusing  to  drive  said 
bolts  through  said  timbers  in  such  manner  as 
to  prevent  said  chain  fnMn  slipping  over  the 
same.  Issues  were  duly  joined  on  the  com- 
plaint, after  which  the  cause  was  submitted 
to  a  jury  for  trial,  resulting  In  a  verdict  and 
Judgment  in  favor  of  appellee.  Appellant 
filed  a  motion  for  a  new  trial  which  was  over- 
ruled, and  has  assigned  this  action  of  the  court 
as  the  sole  error  on  whiiat  it  relies  for  revOT- 
sal. 

[1]  Appellant  complains  of  the  action  of 
the  court  refusing  to  give  certain  Instruc- 
tions requested  by  it  Instruction  No.  1  so 
requested,  if  given,  would  have  directed  the 
jury  to  return  a  verdict  in  favor  of  appellant. 
As  there  is  some  evidence  to  sustain  every 
element  essential  to  appellee's  right  of  re- 
covery, it  would  have  been  error  to  give  said 
InstrncOon.  Vandalia  B.  Co.  r.  Parker  (1915> 
61  Ind.  App.  148,  111  N.  B.  637.  As  to  the  re- 
maining tostructlona  requested  by  appellant, 
we  find  that  in  so  far  as  they  state  the  law 
torrectly,  they  are  substantially  covered  by 
instructions  given  by  the  court  on  its  own 
motion.  Therefore  the  court  did  not  err  in- 
refusing  to  give  the  same.  Chicago,  etc.,  B. 
Ca  V.  MitcheU  (1916)  184  Ind.  383,  110  N.  BL 
216. 

[2]  Appellant  cmtends  that  the  court  erred 
in  giving  instruction  No.  6  on  Its  own  motion. 
It  bases  this  contention  on  the  fact  that  said 
instruction  omits  to  inform  the  jury  as  to 
certain  facts  bearing  on  appellee's  contribu- 
tory negligence.  This  ctmtention  Is  not  well 
taken  as  the  jury  was  fully  instructed  in  that 
regard  by  other  instructions  given.  Under 
these  circumstances  there  was  no  error  in 
giving  said  instruction.  Home  Teleph<«e 
Co.  V.  Weir  (1913)  53  Ind.  App.  466,  101  N.  B. 
1020. 

[3, 4]  Aiqp^lant  predicates  error  <»  the  ac- 
tl<m  of  the  court  in  giving  instructions  Nos. 
6  and  9  («  its  own  moticm.  It  claims  that 
eadi  of  these  instructions  is  erroneous,  be- 
cause they  placed  on  appellant  the  burden  of 
proving  that  appellee's  negligence  was  the 
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proximate  cause  of  Us  injury,  while  the 
rule  Is  that  there  can  be  no  recovery  In  an 
action  based  on  negligence,  If  the  negligence 
<tf  the  complaining  party  contributed  In  any 
way  thereto.  It  Is  weU  settled  that,  In  order 
for  the  negligence  of  an  injured  party  to  de- 
feat his  right  of  recovery,  such  negligence 
must  be  a  proximate,  and  not  a  remote,  cause 
of  the  injury.  It  is  not  necessary  that  It  shall 
hare  been  the  sole  cause,  but  It  is  sufficient  if 
it  enters  into  and  forms  part  of  the  ^Iclent 
cause  thereof.  20  R.  C.  L.  136;  29  Cyc.  626 ; 
Indiana  Stone  Co.  v.  Stewart  (1893)  7  Ind. 
App.  663,  34  N.  B.  1019;  Indianapolis,  etc., 
Co.  T.  Kidd  (1906)  167  Ind.  402,  79  N.  BX  347, 
7  L.  B.  A.  (N.  S.)  143,  10  Ann.  Oas.  942.  to 
ordCT  to  determine  whether  the  Jury  could 
have  been  misled  by  either  of  said  instruc- 
tions with  reference  to  the  efTect  of  any  neg- 
ligence of  appellee,  which  may  have  been 
only  a  concurring  proximate  cause  of  the  In- 
Jury,  we  must  consider  the  instructions  as  a 
whole,  and  not  in  detached  portions.  Cull- 
man v.  Terre  Haute,  etc.,  Co.  (1915)  60  Ind. 
App.  187, 109  N.  B.  62.  We  observe  that  the 
juty  was  Informed  by  another  Instruction, 
given  by  the  court  pn  Its  own  motion,  that 
contributory  negligence  on.  the  part  of  appel- 
lee, which  caused,  or  partly  caused,  his  in- 
juries, was  a  complete  defense  to  the  action. 
In  view  of  this  fact,  it  Is  apparent  that  the 
Jury  could  not  have  been  misled  by  the  lan- 
guage used  in  either  of  said  InBtructioiis,  and 
hence  there  was  no  reversible  error  in  giving 
the  same. 

[6]  Appellant  finally  contends  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence 
and  Is  contrary  to  law.  It  urges,  among  other 
things,  that  the  evidence  falls  to  show  that 
it  was  guilty  of  the  acts,  or  either  of  the  acts, 
of  negllgente  diarged  in  the  complaint  One 
of  the  acts  of  negUgenoe  charged  in  the  coot- 
plaint  la  that  appellant's  servant,  Brashear, 
who  was  a  fellow  servant  of  apt>ellee,  careless- 
ly and  negligently  failed -and  I'efused  to  drive 
the  carrying  arm  bolt  through  certain  tim- 
bers of  the  car,  in  such  manner  as  to  prevent 
the  chain,  used  In  placing  the  drawbar  in 
position,  from  slipping  over  said  bolts,  and 
thereby  allowing  the  drawt>ar  to  fall  and  in- 
jure appellee.  As  this  is  an  action  under  the 
Employers'  Liability  Act  of  1911  (sections 
8020a-8020k,  Bums  1914),  the  failure  of  ap- 
pellee's fellow  servant,  Brashear,  to  exer- 
cise reas<mable  care  for  appellee's  safety,  is 
deemed  to  be  a  breach  of  duty  on  the  i>art  of 
appellant  J.  WooUey  Coal  Co.  v.  Tevault 
(Ind.  Sup.  1918)  118  N.  B.  921.  There  Is  some 
evidence  tending  to  sustain  this  charge  of 
negligence,  which  is  sufficient  In  that  regard. 

[I,  7]  It  is  further  contended  that  the  evi- 
dence shows  that  app^lee's  negUgenoe  ma- 
terially and  proximately  contributed  to  his 
Injury.  This  ooatentlon  is  based  on  the  fact 
that  the  oondItI<m  of  the  carrying  arm  bcdts, 
holding  the  chain,  was  open  and  obvious  to 
ajufeUee.    Admitting,  wiOioat  deciding,  that 


the  condition  of  tsatix  carrying  arm  bolts  waa 
90  (^)eD  and  obvious  that  appellee,  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety 
under  the  circumstances  disclosed  by  the  evi- 
dence, ought  to  have  observed  the  same.  It 
does  not  necessarily  follow  that  appellee  was 
guilty  of  contributory  negligence  in  proceed- 
ing with  his  work  as  he  did.  This  court  has 
held  in  a  comparatively  recent  case,  prosecut- 
ed under  the  said  Employers'  Liability  Act  of 
1911,  that  the  mere  fact  that  an  Injured  serv- 
ant uses  a  defective  equipment,  accompanied 
by  an  apparent  danger  in  some  degree.  Is  not 
conclusive  on  the  question  of  contributory 
negligence,  as  the  conditions  may  be  sndi 
that  reasonable  minds  might  differ  as  to  the 
feasibility  of  safety  encountering  such  dan- 
ger, or  such  that  any  person  of  reasonable 
prudence  might  believe  that  it  could  be  safely 
encountered.  Standard  Steel  Car  Co.  v. 
MarUnecz  (Ind.  Appi  1916)  114  N.  E.  94.  In 
the  Instant  case  there  is  evidence  which  tends 
to  prove  that  the  carrying  arm  bolt,  which  ap- 
pellee drove  through  the  car  timber  extended 
above  the  same  six  or  seven  Inches ;  that  the 
carrying  arm  bolt  which  the  said  Brashear 
drove  through  the  car  timber  extended  above 
the  same  about  an  tacb.  and  a  half;  that  the 
chain  placed  over  said  bolts  and  under  the 
drawbar  was  composed  of  links  about  an 
inch  long,  and  a  little  larger  than  a  pencil. 
Under  these  circumstances,  and  the  rule  stat- 
ed supra,  it  cannot  be  said  that  the  evidence 
shows  conclusively  that  appellee  was  guilty 
of  contributory  negUgenoe,  even  If  it  could 
be  said  that  It  was  his  duty  to  observe  the 
condltlou  of  the  bolts  In  the  exercise  of  ordi- 
nary caro  for  hia  own  safety. 

[t]  It  Is  also  contended  ttiat  the  unsafe 
condition  which  caused  appellee's  injury  was 
a  transitory  one,  arising  In  the  progress  <tf 
the  work,  by  the  manner  In  which  appeUee 
and  his  fellow  servant,  Brashear,  discharged 
duties  owing  by  them  to  appellant  It  may 
be  cmioeded  that  the  undisputed  evidence 
shows  that  the  condition  which  resulted  In 
appellee's  injury  was  a  transitory  one,  but 
thero  is  evidence  which  tends  to  show  that 
such  condition  was  produced  solely  by  the 
negUgence  of  the  said  Brashear.  The  quesr- 
tlon  arises:  Is  a  master,  in  an  action  prose- 
cuted under  the  Etoiployers^  liabUity  Act  of 
1011,  diargeable  with  the  negligence  of  a 
servant  In  the  discharge  of  a  duty  owing  to 
bis  master,  which  creates  a  transitory  danger, 
resulting  In  an  Injury  to  a  feUow  servant? 
AppeUant  has  cited  a  number  of  decisions  of 
this  and  the  Supreme  Court  in  support  of  Its 
contention  that  the  master  Is  not  liable  un- 
der such  circumstances.  These  decisions  sup- 
port the  general  rule,  applicable  to  casea 
prosecuted  under  the  common  law,  that  where 
a  master  prqvldes  for  his  servants  a  safe 
place  in  whl(Ai  to  work,  and  safe  appliances 
with  which  to  work,  he  Is  not  Uable  for  tran- 
sitory dangers  produced  by  the  manner  In 
which  the  woili:  Is  done.    It  Is  apparent,  how- 
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wer,  tbat  this  rule  can  bave  no  appllcatloo 
In  a  case,  prosecuted  nndtf  an  act  abrogating 
the  fellow-servant  rnle,  where  the  complaint 
charges,  and  the  eTld^ice  tends  to  prove,  that 
the  transitory  danger  was  the  result  of  the 
negligence  of  a  fellow  servant  Section  1  of 
the  act  nnder  whldb  this  action  is  prose- 
cuted abrogates  the  common-law  def^ise 
based  on  the  negligence  of  a  fellow  servant,  in 
the  daas  of  cases  to  which  this  action  belongs. 
Section  8020a,  Bums'  1914.  In  such  cases  the 
negllgrace  to  the  fellow  servant  is  deemed  to 
be  a  breach  of  duty  on  the  part  of  the  master. 
J.  WooUey  Coal  Co.  r.  Tevault,  supra;  Chica- 
ga,  etc.,  R.  Co.  v.  Mitchell  (1&15)  184  Ind.  S83, 
110  N.  B.  215;  Chicago,  etc.,  R.  Co.  v.  Mitcb- 
«a  (1915)  184  Ind.  688, 110  N.  R  6S0.  It  fol- 
lows that  appellant  caimot  escape  liability  In 
this  case  by  an  an>licatlaa  of  the  rule  which 
it  seeks  to  Invoke. 

[9]  Ai^>ellant  has  w&Ived  all  other  reasons 
for  a  new  trial,  stated  in  its  motion  therefor, 
by  falling  to  make  any  Ei)eclfic  reference 
thereto  In  its  propositions  or  points,  as  re- 
quired by  the  rales  governing  the  prepara- 
tion of  briefa  Buflkln  t.  State  a914)  182 
Ind.  204,  106  N.  E.  362 ;  Merchants'  National 
Bank  v.  Nees  a015)  62  Ind.  App.  290,  110 
N.  B.  73, 112  N.  B.  904.  We  find  no  reversible 
error  in  the  record. 

Judgment  affirmed.  - 


(TO  Ind.  App.  49) 

HOMB  INS.  CO.  OP  NBW  YORK  ▼. 
STRANGE.     (No.  0794.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  24,  1919.) 

1.  iNStniANCB  «=988— AGBNIV— DXIXOAXION  o> 

AirmoKiTY. 
Clenerally  ag«it8  of  insnrance  companies 
authorized  to  contract  for  risks,  receive  or  col- 
lect preminms,  and  deliver  policies  may  confer 
upon  a  clerk  or  subordinate  authority  to  execute 
the  same  powers;  the  service  not  being  of  a 
personal  nature. 

2.  InstJBANCii  «3>37S(3>— NoTiox  or  VAaAKCT. 

Notice  of  vacancy  was  sufficient  when  given 
to  confidential  employ^  and  bookkeeper  of  agen- 
cy for  the  insurance  company,  upon  her  assur- 
ance that  she  would  take  note  of  the  notice,  that 
It  would  be  just  as  good  as  if  one  of  the  agency 
firm  were  in,  and  that  she  would  notify  the 
latter  when  be  did  come  in. 

8.  IwsUBANCB    iS=»95— Notice   to    Instjbkd— 
Communication  to  Compant. 
Notice  to  the  insurer's  agent  is  notice  to  the 
insurer,  though  not  communicated  to  It. 

4.  Insubanck  «=»372— Vaoanot— 'Waivkb. 

The  condition  that  vacancy  without  com- 
pany's written  consent  shall  avoid  the  policy  is 
4Mie  which  it  can  waive  by  express  agreement  or 
conduct,  and  such  waiver  can  be  by  the  promise, 


f  aflore,  and  conduct  of  the  company's  authoriEed 
agent. 

6.  Insubancx  ^=9300  —  Failubx  to  Assebt 
porfkittibe. 
If,  after  company  had  notice  of  purpose  of 
insured  to  change  use  of  building  from  dwelling 
to  storage  purposes,  it  failed  to  assert  its  right 
of  forfeiture,  it  waived  such  right. 

6.  Afpbal  and  Ebbob  ^=i1068(3)— HABUI.ESS 
EBBOB— BZCLUBION  of  Evidknce. 
Exclusion  of  appellee's  letter  containing  his 
admission  of  fault,  if  error,  was  harmless,  where 
a  witness  for  appellant  testified  to  the  same  ad- 
mission made  by  appellee  to  him,  and  such  ad- 
mission was  not  denied  by  appellee. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty ;    Rbbert  M.  Van  Attii,  Judge. 

Action  by  James  B.  Strange  against  the 
Home  Insurance  Company  of  New  York. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  H.  Edwards,  of  Mitchell,  and  Oondo 
&  Browne,  of  Marion,  for  appellant 
Meade  S.  Hays,  of  Marion,  for  appellee. 


NICHOLS,  J.  This  action  was  commenced 
In  the  superior  court  of  Grant  county  May 
14,  1916,  by  the  appellee  against  the  appel- 
lant <«i  a  fire  insurance  policy,  for  damages 
for  the  loss  of  a  building  by  fire;  such  build- 
ing being  a  portion  of  the  property  covered 
by  said  policy.  Ttie  policy  contains  the  fol- 
lowing provldon: 

"If  the  premises  described  shall  be  occupied 
for  other  than  farm  purposes  or  if  any  of  the 
buildings  described  are  now  vacant,  unoccupied, 
or  uninhabited,  or  shall  become  vacant,  unoccu- 
pied, or  uninhabited,  and  so  remain  for  a  period 
exceeding  ten  days,  without  written  consent 
herein,  then  •  •  •  this  policy  shall'  be  nuD 
and  void.  ♦  •  •  Tills  company  reserves  the 
right  to  cancel  this  pplicy  or  any  part  thereof, 
by  tendering  to  the  assured  the  unearned  pro- 
rate premium,  after  due  notice  to  that  effect" 
etc.  "The  secretary  or  assistant  secretary  of 
the  Western  Farm  Department  at  Chicago,  IlL, 
alone  shall  have  authority  to  waive  or  alter  any 
of  the  terms  or  conditions  of  this  policy.'i 

The  amended  complaint  contains  the  fol- 
lowing averment: 

"That  at  tite  time  said  building  Na  S  was 
insured,  the  same  was  being  used  as  a  dwelling 
house;  that  said  building  continued  to  be  used 
by  this  plaintiff  as  a  dwelling  house  until  the 
27th  day  of  February,  1913;  that  upon  said 
last-named  date  this  plaintiff  informed  the  firm 
of  Cushwa  &  Presnall,  who  were  the  duly  acting 
and  authorized  agents  of  said  defendant  com- 
pany at  that  time,  tbat  from  and  after  the  said 
27tb  -day  of  February,  1913,  he  would  cease  to 
use  said  building  as  a  dwelling,  but  would  use 
said  building  for  storage  purposes  only;  that 
the  defendant  company,  well  knowing  the  pur- 
poses and  intentions  of  this  plaintiff,  failed  and 
neglected  to  cancel  said  policy,  to  return  or  offer 
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to  return  to  said  plaintiff  the  unearned  premi- 
ums on  said  building,  or  any  part  thereof,  and 
failed  and  neglected  to  notify  said  plaintiff  that 
tti«  insurance  on  the  said  building  would  not 
continue  to  be  in  force,  or  to  inform  him  in 
any  manner  or  form  that  said  building  was  not 
fully  protected  by  said  policy;  that  no  notice 
was  ever  given  to  this  plaintiff  that  said  policy 
was  held  to  be  null  and  void,  or  that  said  pro- 
tection had  been  withdrawn  by  said  defendant 
company,  until  after  the  said  building  had  been 
consumed  by  fire  on  the  17th  day  of  May,  1914 ; 
and  that  plaintiff  avers  and  charges  that  by  rea- 
son of  said  company  failing  and  neglecting  to 
80  notify  said  plaintiff  or  to  tender  back  to  him 
the  nnearned  premiums,  or  to  cancel  his  policy, 
that  said  defendant  company  waived  the  provi- 
sions of  the  policy  relating  thereto." 

The  amended  complaint  was  answered  In 
two  paragrraphs,  the  first  being  a  general 
denial,  and  the  second  averring  In  substance 
that: 

"Plaintiff  had  not  performed  all  of  the  condl- 
tions  of  said  policy  in  that  after  said  policy  was 
executed  and  delivered  said  building  became 
vacant,  and  that  the  plaintiff,  by  due  request 
and  application  therefor,  received  two  separate, 
distinct  vacancy  permits,  the  last  of  which  ex- 
pired December  9,  1912,  prior  to  the  alleged  fire, 
and  that  no  other  permit  had  been  applied  for, 
and  that  the  building  was  vacant  at  the  time  of 
the  fire ;  that  as  soon  as  the  defendant  learned 
-of  the  vacancy  of  the  said  building,  which  was 
after  said  fire,  it  promptly  offered  plaintiff  to 
return  to  him  the  entire  amount  of  premium 
paid  by  him  covering  said  building,  but  that  the 
plaintiff  refused  to  accept  the  same." 

The  appellee  filed  a  reply  to  the  second 
paragraph  of  answer,  and  the  cause,  being  at 
Issue,  was  submitted  to  the  jury  for  trial, 
and  a  verdict  for  $1,200  was  returned  for  ap- 
pellee. The  court,  after  overruling  appel- 
lant's motlOQ  for  a  new  trial,  rendered  Judg- 
ment on  the  verdict  in  favor  of  the  appellee 
and  against  appellant,  from  which  Judgment 
this  appeal  Is  prosecuted.  Overruling  appel- 
lant's motion  for  a  new  trial  is  the  only  error 
assigned. 

[1]  It  appears  by  the  evidence  In  this  case 
that  Oushwa  &  Presnall  were  the  agents  of 
tlie  appellant  Insurance  company  at  Marion, 
Ind.,  and  had  in  their  employ  Miss  Sue  Wall- 
ace, who  testifies  that  she  was  employed  as 
"general  office  girl,  bookkeeper  and  policy 
-clerk,  and  general  office  work."  She  had  been 
so  employed  with  such  agents  for  about  11 
years.  It  does  not  appear  by  the  evidence 
that  these  agents  were  the  agents  of  any  oth- 
er companies  than  the  appellant  The  appel- 
lee was  the  holder  of  a  policy  Issued  to  him 
by  the  appellant  through  the  office  of  their 
said  agents  Cushwa  &  Presnall,  which  policy 
covered  the  period  from  June  7,  1910,  to  June 
7,  1915,  the  amount  of  the  insurance  being 
$10,000,  and  the  consideration  therefor  being 
$200,  In  Installments  as  follows,  to  wit:  $S0 
cash;  $50  July  1,  1912;  $50  July  1,  1913; 
$50  July  1,  1914.    And  aU  the  Installments 


due  had  been  paid  at  the  time  of  the  fire  loss 
which  is  the  occasion  of  this  action.  Tbis 
insurance  was  upon  three  dwelling  houses, 
upon  other  buildings  such  as  bams,  sheds, 
granaries,  cribs,  and  other  outbuildings,  and 
upon  personal  property  located  in  such  build* 
ings  as  appears  by  the  policy  and  it  does  not 
appear  that  there  was  any  difference  in  the 
rate  of  insurance  upon  the  buildings  whether 
the  same  were  used  as  dwellings,  or  bams,  or 
for  storage  purposes.  On  February  27,  1913, 
appellee  went  to  the  office  of  the  said  agents 
of  the  appellant  and  found  Miss  Wallace  to 
be  the  only  person  In  the  oiuce  at  that  time. 
He  made  Inquiry  tor  dther  Mr.  Cushwa  or 
Mr.  Presnall,  and  was  informed  by  Miss 
Wallace  that  neither  of  the  gentlemen  were 
In  the  office,  but  that  she  was  looking  for 
them  to  return  soon,  and  ^e  Invited  him  to 
wait.  He  did  wait  until  he  was  compelled  to 
leave  before  their  return,  and  when  leaving 
he  informed  her  that  be  had  come  to  notify 
the  appellant  company  that  he  would  not  use 
building  No.  3,  known  In  the  i>oUcy  as  the 
hotel  building,  as  a  dwelling  any  longer,  and 
that  it  would  be  used  for  storage.  She  then 
Informed  him  that  she  could  take  note  of 
anything  that  he  had,  and  it  would  be  as 
good  as  if  Mr.  Cushwa  were  in,  is  she  could 
notify  him  when  he  came  in.  She  took  a 
piece  of  paper  and  made  a  note  of  the  matter 
and  placed  it  on  her  desk.  Before  that  time 
appellee  had  been  granted  two  vacancy  per* 
mlts  fbr  this  building,  both  of  which  had  ex- 
pired. After  this  date  the  building  was  used 
as  storage  for  automobiles,  tools,  dorer 
seeds,  etc.,  and  Dr.  Mattson  had  stored  some 
things  In  the  building.  Tbe  building  was 
destroyed  by  fire  May  17,  1914.  It  will  be 
observed  that  after  the  conversation  of  Feb- 
ruary 27,  1913,  between  the  appellee  and  Miss 
Wallace,  and  before  the  date  of  the  destruc- 
tion of  the  buUdlAg  by  fire,  the  appellee  paid 
another  $50  Installment  of  the  premiums. 
App^ant  contends  that  it  was  error  to  admit 
In  evidoice,  over  the  objection  and  excepdon 
of  the  appellant,  the  conversation  between 
Miss  Wallace  and  the  appellee,  James  -B. 
Strange,  for  the  purpose  of  proving  knowl* 
edge  or  notice  to  the  appelant  and  waiver  of 
the  vacancy  provision  In  the  policy  and  the 
written  consent  by  appellant,  and  cont«id8 
that  the  position  that  Miss  Wallace  had  with 
the  firm  was  not  such  evidence  of  authority 
as  would  bind  the  appellant  upon  any  matter 
affecting  the  policy  in  suit  It  is  not  disputed 
that  the  firm  of  Cushwa  &  Presnall  were  the 
duly  appointed  agents  of  the  appellant  and 
that  they  were  fully  recognlzeu  as  such. 
Generally  agents  of  Insurance  companies 
authorized  to  contract  for  risks,  receive  and 
collect  premiums,  and  deliver  policies  may 
confer  upon  a  clerk  or  subordinate  authority 
to  execute  the  same  powers.  The  service  ia 
not  of  such  a  personal  character  as  to  come, 
under  the  maxim,  "Dellgatus  non  potest  dele- 
gare."   May  on  Insurance^  {  154;    Interna- 
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tlmial  Trost  Co.  t.  Norwich  Union  Fire  Ins. 
Co.,  71  Fed.  81,  86,  17  C.  O.  A.  608 ;  Hart- 
ford Fire  Ins.  Co.  v.  Josey,  6  Tex.  Civ.  App. 
290,  25  S.  W.  685;  Steele  v.  Insurance  Co., 
83  Mich.  84,  85,  53  N.  W.  614,  18  L.  R.  A.  85; 
Continental  Insurance  Co.  ▼.  Ruckman,  127 
111.  364,  20  N.  E.  77,  11  Am.  St.  Rep.  121; 
Bodine  v.  Insurance  Co.,  51  N.  Y.  117,  10  Am. 
R^.  566;  Pollock  v.  German  Fire  Ins.  Co., 
127  Mich.  460,  86  N.  W.  1017;  22  Cyc.  1432; 
CuUinan  t.  Bowker,  40  Misc.  Rep.  430,  82 
N.  Y.  Supp.  707. 

[2-5]  The  case  of  the  International  Trust. 
Co.  V.  Norwich  Union  Fire  Ins.  Co.,  supra, 
was  one  similar  in  principle  to  the  Instant 
case.    The  court  says: 

"It  does  not  follow  that,  because  a  person  is 
employed  by  an  agent  of  an  insurance  company 
rather  than  by  the  company  itself,  none  of  such 
person's  acts  or  representations  are  binding  on 
the  company.  It  is  customary  for  agents  having 
charge  of  important  agencies  to  employ  persons 
to  perform  clerical  and  much  other  work  in 
their  office,  and  to  assist  them  generally  in  the 
discharge  of  the  various  duties  which  such 
agents  have  to  perform.  The  business  of  in- 
surance could  not  well  be  transacted  without 
■uch  assistance,  and  all  insurance  companies 
are  doubtless  well  aware  of  the  practice  of  em- 
ploying them.  It  results  from  this  well-known 
business  usage  that  acts  done  and  information 
given  by  such  subordinate  employes  in  the  line 
of  their  duties  should  be  held  binding  upon  the 
companies  which  they  represent," 

In  that  case  on^  Shepard  was  the  confiden- 
tial employ^  and  bookkeeper  of  the  agency 
firm,  and  had  been  for  some  years  serving 
apparently  In  the  same  capacity  as'  Miss 
Wallace  In  the  Instant  case.  In  response  to 
appellee's  Inquiry  as  to  what  he  should  do  in 
regard  to  the  matter,  after  he  had  told  her  of 
bis  business,  she  was  ready  to  assure  him, 
and  did  assure  him,  that  she  could  take  a 
note  of  it,  and  that  It  wonld  be  Just  as  good 
as  If  Presnall  were  In,  and  that  she  conld  no- 
tify him  when  he  came  In,  and  she  took  a 
piece  of  paper  and  made  a  note  of  it  This  Is 
each  a  common  and  accepted  method  of 
transacting  business,  particularly  Insurance 
business,  that  to  question  its  validity  would 
-but  beget  a  want  of  confidence  In  insurance 
.business  that  the  companies  themselves  could 
■not  afford  to  have  exist  It  not  infrequently 
ttappens  that  Insarance  agencies  are  Incorpo- 
rated, or  that  their  business  is  done  through 
trust  companies  organized  not  only  for  that 
{Hirpose,  bnt  for  other  purposes  as  well,  and 
that  such  business  is  transacted  altogether 
by  the  clerical  force;  the  president,  mana- 
ger, or  other  req>onslbIe  officers  of  such  cor- 
poration being  absent  from  the  place  of  busi- 
ness much  of  the  time.  We  hold  that  the 
notice  given  by  the  appellee  to  Miss  Wallace 
was  notice  to  the  agents,  and  through  them 
to  the  company,  that  the  building  at  the 
time  was  being  nsed  as  a  storage  house  In- 
stead of  a  dwelling,  and  that  it  was  thereaft- 
123N.B.-4 


er  to  be  so  nsed.  It  has  been  iulA  In  this 
state  that  notice  to  the  agent  Is  binding  up- 
on the  company,  though  not  communicated  to 
it  German  Fire  Ins.  Co.  v.  Greenwald,  51 
Ind.  App.  469,  99  N.  B.  lOlL  Appellant  In- 
sists that  the  provision  In  the  policy  that,  if 
the  building  should  become  vacant,  unoccu- 
pied, or  tminhablted,  and  so  remain  exceeding 
a  i>erlod  of  ten  days  without  the  written  con- 
sent of  the  company  on  the  policy,  the  same 
becomes  null  and  void.  Is  a  condition  that 
cannot  be  waived  by  the  agent  But  it  has 
been  held  that  such  provisions  are  stipulations 
In  favor  of  the  company  which  it  can  waive 
by  express  agreement  or  by  Its  conduct,  and 
suchf  waiver  can  be  by  the  promise,  failure, 
and  conduct  of  the  appellant's  authorized 
agent,  and  that  the  appellant  is  thereby 
estopped  to  deny  such  waiver.  Continental 
Ins.  Co.  V.  Balr,  116  N.  E.  752.  The  appeJ-i 
lant  having  had  notice  of  the  purpose  of  the 
appellee  to  change  the  use  of  the  building  so 
Insured  as  aforesaid.  It  was  then  its  duty  to 
Inform  the  appellee  that  It  would  not  there- 
after carry  the  risk.  If  It  was  its  purpose  not 
so  to  carry  It,  and,  falling  so  to  do,  it  cannot 
now  escape  Its  liability  upon  this  ground.  It 
knew  the  fact  about  the  change  of  use  and  of 
its  right  to  declare  a  forfeiture  by  reason 
thereof,  and  it  failed  to  assert  Its  right,  and 
the  law  regards  It  as  having  waived  the 
same.  York  v.  Sun  Ins.  Office,  113  N.  E.  1021 ; 
Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90,  12  N.  El. 
137,  60  Am.  Rep.  689;  Home  Ins.  Co  v.  Mar- 
pie,  1  Ind.  App.  411,  27  N.  E.  633.  It  does  not 
appear  by  the  iwlicy  that  the  company  deem- 
ed the  risk,  when  a  building  was  used  for 
storage  purposes,  greater  than  when  It  was 
used  for  a  dwelling,  as  there  seems  to  be  no 
difference  In  the  rate,  the  policy  covering 
storage  buildings  as  well  as  dwellings,  so 
that  the  right  of  forfeiture  seems  to  be  tech- 
nical rather  than  substantial.  Claiming  the 
right  of  forfeiture,  it  could  have  returned 
the  unearned  premium  and  elected  to  declare 
the  policy  forfeited,  but,  Instead  of  doing 
this,  it  collected  another  premium  after  the 
notice  aforesaid  and  before  the  fire.  It  could 
not  wait  until  after  the  loss,  and  then  claim 
exemption  from  the  payment  for  such  loss 
because  of  the  forfeiture  of  conditions  of  the 
policy  of  which  It  had  notica  Phenlx  Ins. 
Co.  V.  .Boyer,  1  Ind.  App.  329,  836,  27  N.  E. 
628. 

[6]  Appellant  claims  that  the  court  erred 
In  refusing  to  admit  In  evidence  the  appel- 
lant's Kxhlblt  No.  8,  whldi  was  a  letter  writ- 
ten by  appellee  to  appellant  company.  This 
letter  was  written  In  negotiations  for  com- 
promise, but  contains  the  following  state- 
ment: "Feeling  that  I  also  was  In  some 
sense  to  blame" — which  appellant  contends 
was  a  statement  of  an  Independent  fact  not 
necessary  to  the'  negotiations  In  compromise. 
Even  if  this  were  error,  sudi  error  was  made 
harmless  by  the  evidence  of  H.  I<.  Oushwa, 
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witness  for  the  appellant,  who  testified  to  the 
same  admission  made  by  the  appellee  to  him, 
and  this  admission  is  not  denied  by  appellee. 
An  error  In  ezdndlng  evidence  Is  harmless 
where  such  evidence  is  admitted  at  another 
time  or  in  another  form.  Boxell  v.  Bright 
National  Bank,  184  Ind.  631,  112  N.  E.  8; 
American,  etc.,  Co.  v.  Wldiger,  114  N.  B.  467 ; 
Eodiler  V.  Harmon,  62  Ind.  App.  315,  98  N. 
E.  1000 ;  Brinkman  v.  Pacbolke,  41  Ind.  App. 
062,  84  N.  E.  762. 

We  find  no  avaflable  errw. 

Jndgmoit  is  affirmed. 


(7S  Ind.  App.  70 

BOABD  OP  COM'RS  Or  LAKE  COUNTT 

et  aL  V.  CITIZENS'  TRUST  &  SAVINGS 

BANK  et  aL    (No.  9769.)» 

(Appellate  Court  of  Indiana.    April  24,  1910.) 

L  Banks  and  Banking  «=»63%— Inboi.vbn- 
CT  OF  Bank — Duty  of  State  AtJDrron — ^Ac- 
tion OF  Othkb  Bank — Statute. 
Bums'  Ann.  St  1014,  {  4059,  as  to  duty 
of  state  auditor  on  discovering  that  it  is  un- 
.safe  or  inexpedient  for  any  banking  corporation 
to  continue  buBiness,  or  that  it  is  insolvent,  be- 
ing mandatory,  auditor  bad  no  right  to  disre- 
gard its  command,  and  substitute  bis  own  judg- 
ment as  to  what  should  be  done,  instead  of  com- 
municating facts  to  prosecuting  attorney,  and 
action  of  another  bank,  on  his  request,  in  tak- 
ing cliarge  of  ins(dvent  bank  was  illegal. 

2.  Banks  and  Banking  «=»06,  260(1)— Ab- 

SUKFTION       OF      LlABIUTT      OF      INSOX-VENT 

Bank— Statutes. 
An  agreement  by  two  national  and  two  state 
banks  in  a  city  to  assume  the  liabilities  of  an 
insolvent  state  bank  in  such  dty,  and  to  pay 
any  deficiency  in  its  assets,  was  illegal  and  ultra 
vires,  under  Bums'  Ann.  St.  1914,  §{  4953,  4956, 
as  to  powers  of  state  banks,  and  Rev.  St.  U.  S. 
S  6136  (U.  S.  Gomp.  St  {  9661),  relating  to  the 
powers  of  national  banks. 

8.  Banks  and  Banking  «=»101— Absuhption 
OF  Indebtedness— Consideration.  ' 
Where  one  state  bank  illegally  agreed  to  as- 
sume part  of  the  liabilities  of  another  insolvent 
state  bank,  there  was  no  consideration  legally 
sufficient  to  support  a  promise  by  the  assuming 
bank  to  pay  indebtedness  due  from  insolvent 
bank  to  county,  or  to  support  check  given  as 
part  performance. 

Appeal  from  Superior  Court,  Lake  County; 
VlrgU  S.  Belter,  Judge. 

Action  by  the  Board  of  Commissioners  of 
Lake  County,  Ind.,  and  others,  against  the 
Citizens'  Trust  ft  Savings  Bank  and  others. 
From  Judgment  for  defendants,  plaintUIs  ap- 
peal.   Affirmed. 

C.  B.  Tinkham  and  A.  E.  Tlnkham,  both  of 
Hammond,  for  app^lants. 


F.  N.  Gavlt,  John  0.  Hall,  and  Walter  H. 
Smith,  all  of  Whiting,  for  appellees. 

ENLOE,  J.  This  action  was  begun  In  the 
Lake  superior  court,  by  the  appellants,  board 
of  commissioners  of  Lake  county,  Ind.,  and 
board  of  finance  of  Lake  county,  Ind.,  against 
the  appellees,  to  recover  the  sum  of  $14,741.- 
08,  together  with  interest  thereon.  The 
amended  complaint  upon  which  the  case  was 
tried  was  in  four  paragraphs.  The  first  par- 
agraph being  based  upon  a  cashier's  che<& 
for  the  sum  of  $14,741.08  Issued  by  appel- 
lee Citizens'  Trust  &  Savings  Bank,  and  pay- 
able to  the  order  of  A.  J.  Swansoa,  treasurer 
of  Lake  county.  The  other  defendants  were 
In  said  paragraph  of  complaint  alleged  to  be 
claiming  some  interest  in  and  to  said  chedc 
and  the  funds  represented  thereby,  and  were 
made  parties,  to  answer  to  their  Interests. 
The  second  paragraph  of  complaint  proceeds 
upon  the  theory  that  said  Citizens'  Trust  & 
Savings  Bank  had  and  held  as  a  deposit  duly 
made  by  the  treasurer  of  Lake  county,  Ind., 
the  sum  of  $14,741.08,  and  also  alleged  that 
the  other  appellees  were  claiming  some  In- 
terest in  and  to  said  deposit  and  they  were 
made  parties  to  answer  to  what  Interest  they 
had.  The  third  paragraph  of  complaint  is 
based  upon  an  alleged  promise  made  by  Citi- 
zens' Trust  &  Savings  Bank  to  the  board  of 
finance  of  Lake  county,  Ind.,  to  pay  to  said 
board  of  finance  the  sum  of  $14,741.08,  which 
said  sum  had  theretofore  been  deposited  by 
the  county  treasurer  of  Lek'e  county  with  the 
Indiana  Trust  &  Savings  Bank,  wliich  insti- 
tution was  at  the  time  of  the  making  of  said 
promise  alleged  to  be  insolvent  This  para- 
graph also  alleged  that  the  other  appellees 
were  claiming  some  interest  In  said  money, 
and  were  made  defmdants  to  answer  there- 
to.  The  fourth  paragraph  of  amoided  com- 
plaint was  based  upcm  an  alleged  contract 
or  agreement  made  l>ctweai  the  ai^^ants  <» 
the  one  part  and  the  appellees,  by  and 
through  appeUee  Citizens'  Trust  &  Savings 
Bank  as  their  agent,  of  the  other  part,  in 
and  by  the  terms  of  whlc^  said  alleged  agree- 
ment appellants  alleged  that  the  sold  appd- 
leee  had  undertaken  and  promised  to  pay  to 
appellants  the  sum  of  $14,741.08,  being  the 
amount  of  its  deposit  with  the  Indiana  Trust 
&  Savings  Bank.  Answws  were  filed  by  ap- 
pellee Citizens'  Trust  &  Savings  Bank  In 
four  paragraphs.  These  answers  included 
general  denial,  no  ccmsideratloD,  failure  o£ 
conslderatloD,  and  that  the  alleged  under- 
taking was  ultra  vires.  The  appellees,  the 
Indiana  Harbor  National  Bank,  First  Na- 
tional Bank  of  East  Chicago,  and  First  Calu- 
met Trust  &  Savings  Bank,  filed  similar  an- 
Bwersi  To  which  afilrmatlve  answers  reply 
was  made  In  general  denial,  and  the  issue 
thus  closed.  .  The  case  was  submitted  to  the 
court  for  trial,  with  the  request  that  the 
court  make  Its  special  finding  of  facts  and 
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state  Its  conclnslons  of  law  thereon.  The 
conrt  stated  Its  conclusions  of  law  In  favor 
of  appellees,  and  that  appellants  were  en- 
titled to  take  nothing  by  th^r  complaint. 
Judgment  was  rendered  accordingly.  The 
appellants  thereupon  filed  th^r  .motl(»i  for 
a  new  trial,  which  was  overruled,  with  the 
proper  exceptions.  They  have  brought  the 
case  to  this  court,  and  the  only  error  assign- 
ed is :  "The  court  erred  in  overruling  appel- 
lants' motion  for  a  new  trial." 

The  essential  facts  of  this  case  are,  as 
found  by  the  court:  That  on  and  prior  to 
the  28th  day  of  October,  1913,  the  Indiana 
Trust  &  Savings  Bank  was  a  banking  cor- 
poration duly  organized  under  the  laws  of 
the  state  of  Indiana,  and  was  transacting 
business  as  such, bank  at  Indiana  Harbor,  In 
the  dty  of  East  Chicago,  Ind.  That  on  said 
date  said  bank  was,  and  for  sooae  time  prior 
thereto  had  been,  ah  insolvent  corporation. 
That  on  October  20,  1913,  the  auditor  of  the 
state  of  Indiana  did,  at  the  request  of  the 
holders  of  a  majority  of  stocb  of  said  bank, 
appoint  the  Citizens'  Trust  &  Savings  Bank 
to  take  charge  of  the  assets  of  said  insol- 
vent bank  and  administer  Its  affalra  That 
CD  said  date  the  said  auditor  of  state, 
through  his  deputy,  did  physically  and  per- 
son^ly  take  charge  of  the  banking  house  and 
assets  of  said  Indiana  Trust  &  Savings  Bank, 
and  did,  by  and  through  its  said  deputy, 
place  the  Citizens'  Trust  &  Savings  Bank  in 
ctiarge  thereof.  That  at  said  time  said  In- 
diana Trust  &  Savings  Bank  was  a  deposi- 
tory of  public  funds,  and  then  had  and  held, 
as  such  depository,  $14,741.08  of  the  fimds 
of  Lake  county,  Ind.  That  on  the  28th  day 
of  October,  1918,  the  appellees  herein  en- 
tered into  the  following  agreement,  to  wit: 

"East  Obicago,  Indiana,  Oct.  28,  1913. 
"Agreement 

"Whereas,  Information  having  come  from  the 
banking  department  of  the  state  of  Indiana  that 
the  Indiana  Trnst  ft  Savings  Bank  (No.  106) 
of  Indiana  Harbor,  Indiana,  is  in  an  nnsonnd 
and  insolvent  condition  and  by  reason  of  audi 
information,  we,  the  nndersigned,  as  officers  of 
the  following  banlcs,  to  wit:  Indiana  Harbor 
National  Bank,  Citizens'  Trust  ft  Savings  Bank, 
First  Calumet  Trust  ft  Savings  Bank,  First 
National  Bank— all  of  East  Chicago  and  Indiana 
Harbor,  believing  that  it  would  be  injurious, 
dangerous  and  detrimental  to  the  banking  in- 
terest of  said  city,  and  injure  the  standing  and 
financial  condition  of  the  banks  above  mentioned 
to  permit  the  same  to  be  closed  by  the  auditor 
of  state  and  a  receiver  appointed,  and  in  consid- 
eration of  such  reason  and  conditions:  There- 
fore, this  indenture  witnesseth:  That  the  fol- 
lowing named  banks:  Indiana  Harbor  Nation- 
al Bank,  Cltisens'  Trust  ft  Savings  Bank,  First 
Oafaimet  Trust  ft  Savings  Bank,  First  National 
Bank— have  this  day  entered  into  the  follow- 
ing agreement : 

"1.  The  First  Calumet  Trust  ft  Savings  Bank 
agrees  to  and  assumes  ten  per  cent  U.0%)  of 


the  liabilities  of  said  Indiana  Trust  ft  Savings 
Bank. 

"2.  The  First  National  Bank  of  East  Chicago, 
Indiana,  hereby  agrees  to  and  assumes  twenty 
per  cent  (20%)  of  the  liabilities  of  said  Indi- 
ana Triist  &  Savings  Bank. 

"3.  The  Indiana  Harbor  National  Bank  of 
East  Chicago,  hereby  agrees  to  and  assumes  fifty 
per  cent  (50%)  of  the  liabilities  of  said  In- 
diana Trust  &  Savings  Bank. 

"4.  The  Citizens'  Trust  &  Savings  Bank  of 
East  Chicago  agrees  to  and  assumes  twenty  per 
cent  (20%)  of  the  liabilities  of  said  Indiana 
Trust  &  Savings  Bank. 

"Provided,  however,  that  the  assumption  of 
said  liabilities  by  the  parties  hereto,  shall  be 
exclusive  of  the  capital  stock  and  surplus  of 
said  Indiana  Trust  ft  Savings  Bank. 

"It  is  further  agreed  by  and  between  the  said 
banks  and  the  Citizens'  Trust  &  Savings  Bank, 
that  the  last-named  bank  will  pay  the  depositors, 
upon  demand,  and  other  liabilities  of  said  In- 
diana Trust  ft  Savings  Bank,  exclusive  of  the 
surplus  and  capital  stock  of  the  said  Indiana 
Trust  &  Savings  Bank. 

"It  is  further  agreed  that  the  First  National 
Bank,  the  First  Calumet  Trust  ft  Savings  Bank, 
and  the  Indiana  Harbor  National  Bank,  shall 
pay  to  said  Citizens'  Trust  ft  Savings  Bank  cash 
in  proportion,  as  hereinbefore  set  out  to  cover 
the  loss,  whidi  will  be  entailed  by  reason  of  the 
liquidation  of  the  said  Indiana  Trust  ft  Sav- 
ings Bank,  when  the  amount  of  said  loss  shall 
have  been  fully  ascertained. 
'  "It  is  further  agreed  by  and  between  the  par- 
ties that  the  Citizens'  Trust  ft  Savings  Bank 
shall  act  and  be  the  liquidating  agent  for  all  of 
the  banks,  parties  to  this  agreement  in  liqui- 
dating the  Indiana  Trust  ft  Savings  Bank. 

"It  is  further  provided  that  each  of  the  above- 
named  banks,  who  are  parties  to  this  agreement 
shall  designate  some  person  whose  duty  it  shall 
be,  at  all  times  to. keep  eacb  of  said  banks  ad- 
vised as  to  the  proceedhigs,  as  they  are  being 
carried  forward  in  the  liqnidatibn  of  the  said 
Indiana  Trust  ft  Savings  Bank  by  the  Citizens' 
Trust  ft  Savings  Bank,  and  to  advise  with  the 
said  Citizens'  Trust  ft  Savings  Bank,  relating 
to  the  liquidation  of  the  said  Indiana  Trust  ft 
Savings  Bank. 

"It  is  further  agreed  that  said  person,  so 
named  by  the  different  banks,  parties  to  this 
agreement,  shall  be  consulted  on  any  and  all 
compromises  that  may  be  effected  .on  the  sales, 
continuances  and  renewals  of  any  of  the  as- 
sets of  said  Indiana  Trust  ft  Savings  Bank. 

"Provided,  further  that  the  execution  of  this 
agreement  shall  not  in  any  way  relieve  any  cor-  _ 
poration,  person  or  persons,  who  may  in  any' 
manner  be  obligated  to  any  person,  corpora- 
tion, municipality  or  said  bank  itself  to  make 
good  any  loss  occasioned  by  any  acts  of  said 
Indiana  Trust  ft  Savings  Bank. 

"In  witness  whereof,  the  said  several  banks 
above  named,  by  the  authority  of  their  said  sev- 
eral boards  of  directors,  duly  given,  have  this 
day  by  their  proper  officials,  executed  this  agree- 
ment Indiana  Harbor  National  Bank,  by  Q. 
J^  Bader,  Pres.  First  National  Bank,  by  O. 
J,  Bader,  Pres.  Citizens'  Trust  ft  Bavings 
Bank,  by  John  Bw  Farovid,  Pres.  First  Calu- 
met Trust  ft  Savings  Bank,  by  Walter  3.  BU«]r, 
Vice  Prea." 
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That  the  appellees  Indiana  HartKMr  Na- 
tional Bank  and  First  National  Bank  of  East 
Chicago,  Ind.,  were  each  on  aald  date  nation- 
al banks,  duly  organized  as  such  under  the 
federal  statutes.  That  the  appellees  Cltl- 
aens*  Trust  &  Savings  Bank  and  Flrat  Calu- 
met Trust  &  Savings  Bank  were  each  on 
said  date  banking  corporations  duly  organiz- 
ed under  the  laws  of  the  state  of  Indiana  to 
do  a  banking  business.  That  on  the  6th  day 
of  November,  1913,  the  Citizens'  Trust  &  Sav- 
ings Bank  by  Its  representative  appeared  be- 
fore the  board  of  finance  of  Lake  county, 
Ind.,  and  announced  to  said  board  that  it 
would  pay  said  county  said  deposit,  and  that 
It  desired  and  requested  that  said  deposit, 
when  paid,  should  be  redepodted  with  It,  and 
also  at  said  time  delivered  to  said  board  of 
finance  the  following  letter,  to  wit : 

"Indiana  Harlx>r,  Ind.,  November  6th,  1913. 

"Board  of  Finance  of  Lake  County,  Indiana, 
Crown  Point,  Indiana— Gentlemen :  The  affairs 
of  the  Indiana  Trust  &  Savings  Bank  are  being 
liquidated.  It  is  desired  to  pay  off  depositors 
as  early  as  possible.  We  request  that  the  fund 
now  deposited  to  your  credit,  amounting  to 
$14,741.08  and  interest,  be  withdrawn. 

"We  would  be  glad  to  have  you  turn  this  ac- 
count over  to  us  as  liquidating  agent.  Yours 
very  truly,  Citizens'  Trust  &  Savings  Bank,  Liq- 
uidating Agents,  by  Jolm  R.  Farovid." 

That  on  the  7th  day  of  November,  1913,  the 
appellee  Citizens'  Trust  &  Savings  Bank  is- 
sued to  A.  J.  Swanson,  county  treasurer  of 
said  Lake  county.  Its  cashier's  check  for  the 
sum  of  $14,741.08.  That  said  Swanson  duly 
received  said  check.  Indorsed  the  same  for 
deposit  In  said  Citizens'  Trust  &  Savings 
Bank,  and  duly ,  forwarded  same  by  mail, 
with  deposit  slip  to  said  C3.tlz«is'  Trust  &. 
Savings  Bank  for  deposit  That  thereafter 
said  Citizens'  Trust  &  Savings  Bank  refused 
to  honor  and  pay  said  daedL,  and  disclaimed 
all  liability  on  account  thereof,  and  this  suit 
was  brought  to  enforce  payment  of  said 
amount  named  In  said  check  with  interest 
thereon. 

The  controlling  questions  arising  upon  this 
record  are:  First,  the  l^al  effect.  If  any, 
of  the  action  of  the  auditor  of  state,  by  his 
deputy.  In  placing  appellee  Citizens'  Trust  «(. 
Savings  Bank  in  charge  of  the  business  and 
assets  of  Indiana  Trust  &  Savings  Bank;  and 
'second,  the  legal  eCTect,  If  any,  of  the  agree- 
ment, supra,  among  the  four  appellee  banks; 
and  ttilrd,  the  legal  eCCect,  if  any,  of  the  oral 
statements  made  by,  and  oraitalned  In  the 
letter  written  by  appellee^  on  November  7th, 
supra. 

[1]  That  the  Indiana  Trust  ft  Savings 
Bank  was  on  the  23d  day  of  October,  1913, 
Insolvent,  as  found  by  the  court.  Is  admitted 
by  all  the  parties  hereto.  The  statute  In 
force  at  that  time  provided,  amcmg  other 
things  (secUon  4960,  Burns  S.  a  1914); 


"If  it  shall  appear  to  the  said  auditor  of  state, 
from  any  ezaminatioD  made,  *  •  •  that  it  is 
unsafe  or  inexpedient  for  any  such  corporation 
to  continue  to  transact  basiness,  or  that  it  is 
insolvent,  he  shall  communicate  the  facts  to  the 
prosecuting  Attorney  .  of  the  district  within 
which  such  corporation  bad  its  etiief  office,  who 
shall  thereupon  be  authorized  to  institute  such 
proceedings  against  any  such  corporations  as  are 
now  or  may  hereafter  be  provided  by  law  in 
case  of  insolvent  corporations,  or  such  other 
proceedings  as  the  case  may  require." 

nils  Statute  being,  designed  for  the  pro- 
tection of  the  public,  and  to  safeguard  their 
interest,  was,  as  to  the  action  taken  by  the 
state  auditor,  mandatory,  and  he  had  no 
right  to  disregard  Its  command,  and  substi- 
tute his  judgment  as  to  what  ^ould  be  done- 
In  the  premises  therefor.  Lewis'  Sutherland 
Statutory  OonstructicM  {2d  Ed.)  §  627,  citing 
Hudson  et  al.  v.  Jefferson  Co.  Court,  28  Arlc, 
359;  CampbeU  v.  Brackett,  45  Ind.  App.  293, 
90  N.  E.  777. 

It  therefore  follows  that  the  action  of  th» 
Citizens'  Trust  &  Savings  Bank,  la  taking 
possession  of  property  of  Indiana  Trust  ik 
Savings  Bank  at  the  request  of  the  r^res^i- 
tatlve  of  the  auditor  of  state,  was  Tfithout 
warrant  of  law.  L^ally  It  did  not,  and  un- 
der the  circumstances  of  this  case  could  not,, 
represent  any  one  In  the  capacity  which  It 
attempted  to  assume. 

[2]  The  act  under  which  appellee  Citizens' 
Trust  &  Savings  Bank  was  organized  pro- 
hibited said  bank  from  engagring  in  any  busi- 
ness, "except  such  as  is  hereby  expressly  au- 
thorized" (sectI<Mi  4956,  Bums  R.  S.  1914), 
and  It  Is  nowhere  In  said  act  authorized  to 
use  and  pay  out  Its  fund.  In  settlement  and 
discharge  of  the  debts  of  another,  for  whlcli 
it  was  In  no  way  legally  liable  (Burns  R.  S. 
1914,  {  4953). 

In  this  agrecmmt,  these  appellee  banks 
voluntarily  undertook  to  supply  fundS)  what- 
ever might  be  necessary,  to  pay  the  deficien- 
cy of  the  Indiana  Trust  &  Savings  Banlu 
There  is  no  showing  as  to  the  amount  o£ 
such  deficiency,  and  for  aught  that  appears- 
In  this  record,  the  accomplishing  of  suclk 
object  might  have  required  the  use  of  every 
dollar  of  the  surplus  of  said  appellee  banks,, 
or  even  have  wrought  their  Insolvoicy. 
They  were  agreeing  to  spend  money,  not  their 
own,  but  belonging  to  the  stockholders  and 
depositors.    This  they  could  not  legally  do. 

As  to  the  agreement  among  the  four  appel- 
lee banks,  two  of  them  were  national  banks,, 
and  two  were  organized  under  state  law. 
They  and  each  of  them  derived  all  their  cor- 
porate rights  and  powers  from  the  statutes 
under  which  they  were  organized.  The 
managing  ofiSoers  were,  In  effect,  trustees  of 
the  funds  and  property  of  each  of  said  bank- 
ing Institutional  to  bui^and  and  protect  tilic 
same. 
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In  Dresser  v.  Traders'  Nat  Bank,  165 
Uasa.  120,  42  N.  E.  667,  It  Is  said: 

"The  power  to  make  contracts  mngt,  by  gen> 
era!  principles  of  law,  be  limited  to  the  purpos- 
es for  which  a  national  bank  is  organized." 

As  relating  to  the  powers  of  national 
banks,  section  6136,  Revised  Statutes  of  U. 
S.  (U.  S.  Ck>mp.  St.  S  9661)  provides  that'sacb 
banks  have  power : 

"Seventh,  To  exercise  by  its  board  of  dire©- 
tors,  or  duly  authorized  officers  or  a^nts,  sub- 
ject to  law,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  bank- 
ing; by  discounting  and  negotiating  promis- 
sory notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt;  by  receiving  deposits;  by 
buying  and  selling  exchange,  coin,  and  bnllion; 
by  loaning  money  on  personal  security;  and  by 
obtaining,  issuing,  and  circulating  notes  ac- 
cording to  the  provisions  of  this  title." 

McGee,  Banks  and  Banking  (2d  Ed.)  p.  21, 
says: 

"A  banking  corporation  comes  severely  with- 
in the  rule  that  all  acts  not  authorized  by  its 
charter,  and  the 'law  under  which  it  was  in- 
corporated are  ultra  vires.  The  very  nature  of 
its  business  requires  a  strict  enforcement  of  the 
law,  that  its  stockholders  may  not  become  liable 
and  that  the  earnings  and  savings  of  depositors 
may  be  safely  preserved." 

In  Com.  Nat  Bank  et  aL  v.  Pirle,  82  Fed. 
799,  27  C.  C.  A.  171,  It  Is  said : 

"The  first  of  these  assumptions— that  the 
bank  had  power,  under  its  charter,  to  guar- 
anty the  payment  of  the  indebtedness  contracted 
by  Webb  for  merchandise — was  due  to  a  mis- 
take of  law,  for  which  Webb  is  not  legally  re- 
sponsible. The  act  of  Congress  under  which 
the  bank  was  organized  confers  no  anthority 
upon  national  banks  to  guaranty  the  payment 
of  debts  contracted  by  third  parties,  and  acts 
of  that  nature,  whether  performed  by  the  cash- 
ier of  his  own  motion  or  by  direction  of  the 
board  of  directors,  are  necessarily  nltra  vires." 

In  McOee,  Banks  and  Banking  (2d  Bd.) 
92,  it  is  said : 

"It  has  been  held  that  the  directors  have  no 
authority  directly  or  indirectly  to  nse  any  of 
the  funds  or  property  of  the  bank  for  purposes 
other  than  those  properly  belonging*  to  the  legit- 
imate business  of  banking.    They  can  make  no 


gifts  of  the  corporate  property  unless  duly  au- 
thorized by  all  the  stodcholders. 

"No  appropriation  in  any  manner  of  the  fnnds 
or  property  of  the  bank  can  be  made  by  them 
unless  it  is  clearly  beneficial  and  for  the  mate- 
rial well-being  of  the  bank.  They  are  the  guard- 
ians of  the  stockholders,  if  they  accept  the  trust 
it  is  implied  that  they  will  use  their  best  ef- 
forts to  advance  and  protect  the  interest  of 
the  stockholders.  The  position  being  a  trust, 
they  are  enjoined  by  law  not  to  use  the  same 
in  any  manner  to  the  injury  and  detriment  of 
the  stockholders  or  the  bank." 

And  on  page  94,  same  anthor.  It  Is  said: 

"They  cannot  in  any  manner  appropriate  any 
portion  of  the  property  of  the  corporation  for 
any  purpose  other  than  that  duly  authorized  by 
law." 

See,  also,  Larabee  v.  Dolley  Nat  Bank  et 
al.  (C.  C.)  175  Fed.  365;  Bowea  v.  Needles 
Nat  Bank  (O.  C.)  87  Fed.  430;  WUlett  v. 
Farmers,  etc.,  Bank,  107  Iowa,  69,  77  N.  W. 
519 ;  Bank  of  Ottawa  r.  Converse,  200  U.  S. 
425,  28  Sup.  Ct.  306,  50  L.  Ed.  537;  Cal.  Nat 
Bank  v.  Kennedy,  167  U.  S.  365,  17  Sup.  Ct 
833,  42  L.  Ed.  198. 

In  the  ease  of  Callfomla  Nat  Bank  v. 
Kennedy,  supra.  It  is  said: 

"It  is  settled  that  the  United  States  statutes 
relative  to  national  banks  constitute  the  meas- 
ure of  the  authority  of  such  corporations,  and 
that  they  cannot  rightfully  exercise  any  powers 
except  those  expressly  granted,  or  whicn  are  in- 
cidental to  carrying  on  the  business  for  which 
they  are  established" — citing  authorities. 

[3]  Counsel  nrges  that  as  to  appellee  Citi- 
zens' Trust  &  Savings  Bank  there  was  a  suf- 
ficient consideration  to  support  the  giving  of 
the  check  in  question.  The  record  falls  to 
disclose  any  consideraticHi  therefor  which 
was  legally  suflSdent  to  support  a  promise 
by  said  appellee  to  pay  said  indebtedness, 
due  from  Indiana  Trust  &  Savings  Bank  to 
said  county,  or  to  support  the  check  given,  as 
part  performance  of  said  promise. 

Other  propositions  discussed  become  of  no 
controlling  influence,  under  the  above  dis- 
position of  Questions  therein  involved,  and 
we  need  not  discuss  them. 

It  follows  that  the  trial  court  did  not  «t 
In  its  conclusion  of  law. 

The  Judgment  is  affirmed. 
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BOOT  DBT  GOODS  CO.  v.  GIBSON  et  aL* 

(No.  10493.) 

(Appell&te  Court  of  Indiana,  Division  Na  1. 
AprU  26,  1919.) 

1.  Masteb  and   Sbbvant   ©=>417(7) — Work- 
losn's     compehbation    —    appeal     fbom 

AWABD. 

The  objection  to  insufficiency  of  evidence  to 
support  finding  of  Industrial  Board  will  not  be 
sustained  on  appeal,  where  there  is  some  com- 
petent evidence  to  support  each  ultimate  fact 
upon  which  the  award  is  based. 

2.  Masteb  and  Sebvant  «=»416— Workmen 'b 

COMFENaATIOR   —  AWABD   —   MaJOBITY      OF 
BOABD. 

Under  Workmen's  Compensation  Act,  {$  69- 
61,  as  amended  by  Acts  1917,  c.  63,  as  to  hear- 
ing and  award  by  full  board,  after  hearing  be- 
fore the  full  board  an  award  made  and  signed 
by  only  a  majority  of  the  board  is  binding. 

Appeal  from  Industrial  Board. 

Claim  under  the  Workmen's  Compensa- 
tion Act  by  H.  Claire  Gibson  and  others  for 
death  of  Samuel  H.  Gibson,  employ^,'  oppos- 
ed by  the  Boot  Dry  Goods  Company,  em- 
ployer. From  an  award  by  the  Industrial 
Board,  the  employer  appeals.    Affirmed. 

Chas.  S.  Batt  and  Walter  S.  Dannei^,  both 
of  Terre  Haute,  and  P.  G.  Henderson,  of  In- 
dianapolis, for  appellant. 

F.  S.  Hamilton,  of  Greencastle,  and  Mil- 
ler &  K^ey,  of  Terre  Hante,  for  appellee. 

REMT,  J.  Tbe  findings  of  the  Indu»- 
trial  Board  which  are  material  In  deter- 
mining the  questions  presented  in  this  ap- 
peal are:  That  on  February  16,  1918,  ap- 
pellant company  was,  and  prior  thereto  had 
been,  engaged  in  the  conduct  of  a  depart- 
ment store;  that  one  Samuel  H.  Gibson  was 
In  the  employment  of  appellant  as  a  sales- 
man, his  work  consisting  chiefly  in  selling 
pianos  and  other  musical  instruments  out- 
side of  the  store;  liis  only  compensation  be- 
ing a  specified  commission  on  sales  made  by 
him,  which  commissions  during  the  time  of 
his  employment  averaged  $18.53  per  week ; 
that  under  his  employment  he  was  subject 
to  the  direction  of  appellant,  and  was  re- 
quired, when  requested  so  to  do,  to  work  in- 
side the  store;  .that  on  February  16,  1918, 
he  was  directed  by  appellant  to  take  charge 
of  the  music  department  while  the  repre- 
sentative in  charge  of  that  department  went 
to  lunch,  and  by  that  representative  was  di- 
rected to  remain  In  the  store  during  the  aft- 
'emo<m  of  that  day ;  that  while  in  the  store 
in  compliance  with  such  directions,  a  call 
came  from  another  department  to  lower  an 
elevator  which  at  times  had  been  used  by 
employes  for  the  moving  of  merchandise 
from  ome  floor  of  the  store  to  another;  that 


in  response  to  the  call  the  said  Gibson  readi- 
ed in  to  the  controller  of  said  elevator, 
started  It,  and  in  doing  so  was  acddentally 
caught  by  the  elevator  as  it  was  descending, 
and  was  killed.  It  is  further  found  by  the 
board  that  the  death  of  said  Gibson  waa 
not  due  to  Intentional  self-lnfilcted  injury, 
and  waa  not  due  to  his  use  of  intoxicants,  to 
willful  misconduct,  nor  to  hiS'  refusal  to 
use  safety  appliances.  On  this  finding  tlie 
board  awarded  his  dependents,  the  appellees 
herein,  compensation  for  300  weeks  at  the 
rate  of  $10.19  per  week,  and  ordered  that 
appellant  pay  burial  expenses,  not  exceed- 
ing $100. 

Under  proper  assignments  of  error,  ap- 
pellant urges:  (1)  The  Insufficiency  of  the 
evidence  to  sustain  the  finding  of  the  In- 
dustrial Board;  and  (2)  that  the  award  of 
the  board  is  not '  valid,  because  made  by 
but  two  members  thereof. 

[1]  Keeping  in  mind  tlie  rules  of  law  gov- 
erning this  court  in  passing  upon  the  evi- 
dence in  cases  of  this  character  (Haskell  & 
Barker  Car  Co.  v.  Brown,  117  N.  £1  655),  we 
have  carefully  examined  the  evidence,  and 
find  that  there  is  some  competent  evidence 
to  support  each  ultimate  fact  upon  which 
the  award  is  based. 

[2]  Section  59  of  the  Workmen's  Compen- 
sation Act  (Laws  1915,  c.  106),  as  amend- 
ed by  the  act  of  1917  (Acts  1917,  p.  164), 
provides  that  the  board,  by  any  or  all  of  its 
members,  may  hear  and  determine  applica- 
tions for  compensation,  and  make  awards. 
Section  60  of  said  act  provides  that,  where 
an  award  is  made  by  fewer  than  all  the 
members  of  the  board,  the  party  dissatis- 
fied. If  he  make  application  within  seven 
days,  may  have  a  hearing  "before  the  fall 
board."  Secticm  61  of  the  act  contains  the 
provision  that  an  "award  by  the  full  board 
shall  be  conclusive  and  binding  as  to  all 
questions  of  fact,  but  either  party  to  the 
dispute  may  within  thirty  days  from  the 
date  of  such  award,  appeal  to  the  Appel- 
late Court  for  errors  of  law."  "Rie  record 
shows  that  In  the  case  at  bar  the  evidence 
was  first  heard,  and  the  award  made,  by 
one  of  the  three  memt)ers  of  the  Industrial 
Board;  that  upon  application  duly  filed  a 
later  hearing  was  held  before  the  full  board 
resulting  in  the  finding  and  award  from 
which  this  appeal  is  taken,  which  finding 
and  award  is  signed  by  but  two  members  of 
the  board.  It  is  the  contention  of  appellant 
that  the  statute  does  not  authorize  a  find- 
ing and  award  except  by  the  full  board, 
and  that  an  award  made  and  signed  by  only 
a  majority  of  the  board  has  no  binding 
force.  In  this  appellant  is  in  error.  The 
statute  does  provide  that  the  hearing  shall 
be  before  the  full  board,  and  the  record 
shows  that  the  hearing  was  so  held.  The 
statute  does  not  provide  that  all  members 


4E»Fot  other  caaa  lea  same  topic  and  KET-NUUBER  in  all  K«r-Numberad  Olgeits  acA  Indoz* 

'Rehearing  denied. 
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of  the  board  mnist  c<»car  In  a  finding  and 
award.  If  a  hearing  la  before  the  full 
board,  an  award  made  and  concurred  tn  by 
a  majority  thereof  Is  valid.  There  Is  no  re- 
Terstble  error. 

Judgment  affirmed,  andt  by  vlrtae  of  the 
statute  the  amount  of  the  award  Is  increas- 
ed 6  per  cent. 


cm  N.  T.  114) 

CARRISB  ▼.  CARBIEB  et  aL 

(Court  of  Appeals  of  New  Tork.    April  8,  1919.) 

1.  Pkbpetuities       €=>S  —   Suspension   of 
OwNEKsHip— Public  Pouot. 

Personal  Property  Law,  }  11,  limiting  aus- 
pension  of  absolute  ownership,  is  an  expression 
of  the  public  policy  of  the  state. 

2.  Pkbpetuities      €=»8(1)  —  Invaliditt  — 
Consent  to  Enfobcbubnt. 

Consent  of  parties  to  void  agreement  sus- 
pending absolnte  ownership  for  more  than  two 
lives  itf.  being  does  not  authorize  court  to  en- 
force agreement. 

8.  Pebpktuities  €=»7(2)  —  Supenbion  of 
OwNEBBHip— Trust  Fund. 
Agreement  between  husbanci,  wife,  and  trust 
company  creating  trust  fund  for  maintenance 
of  family,  the  incomie  to  go  to  wife  and  daugh- 
ters upon  husband's  death  and  one-half  to  each 
daughter  upon  death  of  husband  and  wife,  with 
the  principal  upon  her  reaching  age  of  35  years 
or  to  her  issue  upon  death  prior  thereto,  or  if 
no  issue  to  other  party  or  her  issue,  or  if  no 
other  party  or  issue  to  .heirs  of  husband,  is 
void  as  to  support  of  daughters  upon  parent's 
death,  being  suspension  of  absolute  ownership 
for  more  than  two  lives  in  being,  in  violation 
of  Personal  Property  Law,  |  11;  but  such  in- 
validity does  not  affect  primary  purpose  of 
trust,  that  of  maintaining  family  prior  to  par- 
ents' death. 

4.  Tkusts    «=»ie5  —  Removai.  of  Tsusteb 

— DlSCBETION  of  COUBT. 

Under  Real  Property  Law,  S  112,  subd.  2, 
the  question  of  the  removal  of  trustee  is  largely 
discretionary  with  court. 

6.  Appeal  and  Ebrob   <S=9949  —  Revtbw  — 
Discbbtion— Removal  of  Trustee. 
Court's  exercise  of  Its  discretion  as  to  re- 
moval of  a  trustee  is  not  subject  to  revision  on 
appeal  unless  the  discretion  has  been  abused. 

6.  Tbusts    «=»231(1)— Loan   bt  Trustee  to 
Himself— "Invest." 

Trustee's  power  to  "invest"  moneys  commit- 
ted to  his  care  does  not  authorize  him,  under 
cover  of  an  investment,  to  loan  them  to  himself. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Invest] 

7.  Tbusts   «=»217(1)   —   Manaoemeunt   of 
Trust— Investment  of  Funds— Dibcbetion. 

That  trustee  was  given  "absolute  and  nn- 
controlled"  discretion  in  the  investment  of  trust 
funds  does  not  relieve  him  from  obedience  to 


the  great  principles  of  eqnity  which  ate  the  Ijfe 
of  every  trust. 

8.  Tbusts  *=»177— Pbeseevation  of  Funds 
— contbol  bt  coubts— investments. 
Where  husband,  wifci  and  trust  company  en- 
tered into  agreement  establishing  trust  fund  to 
be  managed  and  inVested  by  husband  with  abso- 
lute and  uncontrolled  discretion  and  the  income 
to  be  used  for  support  of  the  family,  and  hus- 
band and  wife  thereafter  separated,  the  wife 
obtaining  divorce  with  alimony  payable  annual- 
ly, and  the  husband  leaving  for  another  state, 
leaving  no  property  to  be  sequestered  for  ali- 
mony under  Code  Civ.  Proc.  $  1772,  and  threat- 
ening to  use  trust  fnn^  in  speculative  enter- 
prise, court  did  not  abuse  its  discretion,  in 
wife's  action  to  preserve  trust,  in  requiring 
husband  to  give  30  days'  notice  of  his  intention 
to  invest  funds  in  other  securities  than  those 
la  which  trustees  are  authorized  by  law  to  in- 
vest, with  privilege  to  wife  to  apply  for  injunc- 
tion, and  prohibiting  him  from  loaning  money 
to  himself  except  upon  security  and  at  proper 
return. 

Chase,  Collin,  and  Cuddeback,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Aiinie  O.  Carrier  against  Cas- 
sius  M.  Carrier,  the  Fidelity  Trust  Com- 
pany, and  Frances  Ells  Carrier.  From 
judgment  of  the  Appellate  Division  (167  App. 
Dlv.  405,  153  N.  Y.  Supp.  509)  reversing 
judgment  of  Special  Term  for  plaintiff  and 
dismissing  complaint,  plaintiff  and  defend- 
ant Frances  Ells  Carrier  appeal.  Judg- 
ment of  Appellate  Divlsloh  reversed,  and 
Judgment  of  Special  Term  affirmed  as  modi- 
fied. 

Adalbert  Moot,  of  Buffalo,  for  appellant 
Annie  O.  Carrier. 

Thomas  R.  Wheeler,  guardian  ad  litem, 
of  Buffalo,  for  appellant  Frances  Ells  Car- 
rier. 

Louis  Li  Babcock,  of  Buffalo,  for  respond- 
ents. 


CARDOZO,  J.  This  action  was  brought 
by  the  beneficiary  of  a  trust  for  an  account- 
ing by  trustees,  and  for  the  preservation  of 
the  trust  estate 

On  July  31,  1903,  Cassius  M.  Carrier,  An- 
nie O.  Carrier,  his  wife,  and  the  Fidelity 
Trust  Company  of  Buffalo,  became  parties 
to  a  written  agreement.  The  agreement  re- 
cites the  desire  of  the  parties  of  the  first 
and  second  parts  "to  provide  against  the 
contingencies  of  business,  and  to  provide 
further  for  the  welfare  of  their  two  daugh- 
ters," Olive,  then  of  the  age  of  23  years,  and 
Frances,  then  of  the  age  of  5i  It  recites 
the  readiness  of  Mr.  Carrier,  the  party  of 
the  first  part,  "to  create  a  fund  for  that  pur- 
pose," and  his  desire  "to  retain  a  power  of 
investment  and  management  of  the  fund  so 
erected  as  long  as  he  shall  live."    It  recites 
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bis  ownersblp  of  the  residence  789  West 
Ferry  street,  Buffalo,  "occupied  by  himself 
and  his  family  as  a  home."  Following  these 
.  recitals,  a  transfer  is  made  to  the  trust  com- 
pany of  four  promissory  notes,  amounting  in 
the  aggregate  to  $155,000,  then  held  by  the 
creator  of  the  trust.  A  transfer  is  also 
made  of  the  family  residence.  The  house 
"shall  continue  to  be  used  as  a  home  for  the 
family  precisely  as  If  the  conyeyapce  there- 
of had  not  been  made."  No  sale  is  to  be 
permitted  unless  the  parties  of  the  first 
and  second  parts  sliall  Jointly  direct  The 
proceeds  are  to  be  used  either  In  the  pur- 
chase of  a  new  home,  or  to  be  added  to  the 
general  fund.  The  fund  Itself  "shall  at  all 
times  be  managed  and  controlled  by  the  par- 
ty of  the  first  part  He  shall  attend  to  the 
collection  of  the  notes,"  and,  "the  same 
having  been  converted  Into  money,  he  shall 
attend  to  the  investment  thereof,  and  in  the 
matter  of  Investment  his  discretion  shall  be 
absolute  and  uncontrolled."  He  shall  not  be 
limited  by  the  "rules  governing  Investments 
by  executors  or  trustees,  and  the  trustee 
shall  follow  his  directions  with  regard  to 
Investments  without  Kjuestion  or  demur."  In 
case  the  income  falls  below  6  per  cent  of 
the  principal,  he  undertakes  from  his  own 
means  to  make  up  the  difleraice. 

The  fund  thus  created  and  managed  is  to 
be  held  upon  the  following  trusts:  The  in- 
come "is  to  be  used  for  the  maintenance  of 
the  family  which  consists  of  the  parties  of 
the  first  and  second  parts  and  their  two 
daughters,  and  out  of  the  income  the  expens- 
es of  maintaining  the  family  establishment 
are  to  be  defrayed."  On  the  death  of  the 
party  of  the  first  part,  the  income  is  to  be 
paid  to  the  use  of  the  party  of  the  second 
part  for  her  support  and  the  support  of  the 
two  daughters.  After  both  parents  are  dead, 
the  fund  is  to  be  divided  into  two  parts,  one 
for  the  benefit  of  each  daughter.  The  prin- 
cipal is  to  be  paid  to  each  daughter  as  she 
attains  the  age  of  35.  In  the  event  of  her 
death  before  that  age,  it  is  to  go  to  her  is- 
sue. If  there  are  no  issue,  it  is  to  go  to  the 
other  daughter  or  to  the  issue  of  the  other; 
and,  if  there  are  none  of  these,  to  the  heirs 
of  the  party  of  the  first  part  If  both  daugh- 
ters die  before  the  party  of  the  first  part,  he 
shall  have  a  power  of  appointment,  and,  aft- 
er the  death  of  the  party  of  the  second  part, 
the  money  shall  then  be  distributed  as  he 
shall  direct  The  party  of  the  third  part, 
the  trust  company,  "shall  not  be  responsi- 
ble to  anybody  or  in  any  manner  for  the  ex- 
ecution of  the  trust"  except  for  the  safe 
preservation  of  any  money  or  securities  In 
its  hands,  until  the  death  of  the  party  of 
the  first  part  On  his  death,  "it  shall  as- 
sume active  management  of  the  trust,"  but 
in  making  any  investments  it  shall  follow 
the  directions  of  the  party  of  the  second 
part  "After  the  death  of  both  the  parties 
of  the  first  and  second  parts,  then  the  party 


of  the  third  part  shall  be  subject  to  the 
ordinary  duties  of  a  trustee." 

On  February  29,  1904,  the  daughter  Olive 
died.  Soon  afterwars,  Mr.  Carrier  aban- 
doned his  wife,  and  since  then  has  refused 
to  live  with  her.  The  family  home  was  sold 
in  1905.  The  proceeds  were  placed  In  the 
trust  company,  and  are  still  there  with  the 
accrued  interest  Interest  at  the  rate  of  6 
per  cent,  per  annum  has  been  paid  also  upon 
the  four  promissory  notes.  The  Income  thus 
earned  has  been  in  part  accumulated  and  in 
part  devoted  to  the  purposes  of  the  trust 
The  personal  and  living  expenses  of  the  hus- 
band do  not  exceed  $2,000  a  year.  He  has  a 
yearly  Income  of  about  $4,700  from  other 
sources.  The  payments  made  to  his  wife 
for  the  support  of  herself  and  her  child 
have  ranged  from  $3,600  to  $5,000  a  year. 
A  large  surplus  of  income,  amounting  to 
about  $19,000,  has  been  accumulated.  Al- 
most the  entire  principal  of  the  estate  has 
been  reduced  to  cash.  The  promissory  notes 
have  been  collected  to  the  extent  of  $144,- 
045.39.  Only  one  note,  for  $10,868.92^  is  out- 
standing. The  estate  is  thus  in  a  form  in 
which  it  may  readily  be  withdrawn  from  the 
Jurisdiction  of  the  court  Since  1909  the 
husband  has  been  a  resident  of  Florida.  He 
has  substantially  no  property  in  New  York. 
He  is  engaged  in  highly  speculative  vol- 
tares.  In  1912  he  made  a  contract  to  boy 
over  128,000  acres  of  timber  laud  in  Florida. 
The  total  price  was  $867,000.  Most  of  it  is 
still  unpaid.  The  profitable  development  of 
the  land  requires  the  construction  of  a  rail- 
road and  other  improvements  at  a  cost  ct 
about  $1,200,000.  The  finding  is  that  Mr. 
Carrier  "claims  that  he  lias  the  tight  under 
said  trust  agreement  to  use  said  trust  fond 
as  bis  own  money  in  paying  for  said  Flor- 
ida lands,  and  intends  to  use  all  of  said 
trust  fund  to  make  said  payments  if  the 
same  is  needed  for  that  purpose."  The  wife 
Is  fearful  that  this  use  may  dissipate  the 
fund.  In  1911  she  sued  her  husband  in  two 
actlona  One  was  an  action  for  separation. 
It  was  tried  immediately  before  this  one, 
and  was  decided  by  the  same  Judge.  Separa- 
tion was  decreed,  and  an  award  of  alimony 
was  made  for  the  support  of  the  plaintiff 
and  her  child  at  the  rate  of  $6,000  a  year. 
Payments  from  the  income  of  the  trust  were 
to  be  credited  on  the  award.  The  second  ac- 
tion is  the  one  before  us.  The  plaintiff  al- 
leges that  the  trust  fund  is  in  peril,  and 
likely  to  be  lost  to  her  and  her  daughter  or 
removed  beyond  the  Jurisdiction  of  the 
court    The  court  is  asked  to  preserve  it 

Upon  these  facts  the  trial  court  has  grant- 
ed a  judgment  restricting  the  powers  of  the 
trustees  in  the  admlnlstrati<Mi  of  the  trust 
Mr.  Carrier  and  the  trust  company  are  en- 
Joined  from  investing  the  principal  fund  or 
any  part  of  It  in  securities  other  than  those 
in  which  trustees  are  authorized  by  law  to 
invest  trust  funds,  unless   thirty  days'  no- 
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tlce  of  Intention  to  invest  in  otber  secnrl- 
tles  is  given  to  the  plaintiff.  Upon  receipt 
of  such  notice  the  plaintiff  may  apply  to  the 
court  for  an  order  restraining  the  defend- 
ants from  malEing  any  such  investment  on 
the  ground  that  the  safety  of  the  trust  may 
be  imperiled  thereby,  unless  a  bond  is  given 
by  Mr.  Carrier  with  prescribed  conditions. 
Out  of  the  Income  of  the  trust  the  sum  ctf 
$6,000  Is  to  be  paid  to  the  plaintiff  for  her- 
self and  her  daughter.  The  rest  of  the  in- 
come is  to  be  paid  to  the  husband  for  his 
own  use.  Limitations  are  imposed  upon  his 
power  to  borrow  the  principal.  The  trust 
company  may  loan  the  principal  to  him  for 
his  life  or  for  a  shorter  period,  but  only 
upon  his  executing  a  surety  company  bond 
for  Its  return  when  due,  and  for  the  pay- 
moit  of  $e,000  of  income  to  the  plaintiff  an- 
nually during  her  life.  On  his  death  the 
fund  is  directed  to  be  held  in  trust  for  the 
plaintiff  and  her  daughter,  and  thereafter 
It  is  to  be  held  and  distributed  as  provided 
In  the  trust  agreement 

An  appeal  to  the  Appellate  Division  fol- 
lowed. That  court  of  its  own  motion  raised 
the  objection  that  the  trusts  were  void.  Up- 
on the  trial  Mr.  Carrier  had  admitted  that 
they  were  valid.  The  Appellate  Division 
found  an  illegal  snspenslon  of  the  absolute 
ownership  Personal  Prop.  Law,  {  11 ;  Consol. 
Laws,  c.  41.  There  was  first  a  trust  for  the 
joint  lives  of  husband  and  wife.  Then  there 
were  other  trusts  for  the  b^teflt  of  the 
daughters  with  contingent  remainders  to 
their  i8su&  The  valid  and  InvaUd  limita- 
tions were  held  to  be  inseparable.  On  that 
ground  the  judgment  was  reversed  and  the 
complaint  dismissed. 

[1]  At  the  threshcdd  stands  the  question 
of  the  validity  of  the  trusts.  The  grantor 
no  longer  concedes  that  his  conveyance  is 
valid.  It  he  did,  his  concession  could  not 
coerce  us.  The  statute  limiting  the  suspen- 
sion of  the  absolute  ownership  Is  an  expres- 
sion of  the  public  policy  of  the  state.  Mat- 
ter of  Walkerly,  108  CaL  627,  659,  41  Pac. 
772,  40  Am.  St  Bep.  97.  In  that  respect  it 
is  like  the  rule  that  governs  accumulations 
of  income  and  restraints  on  alienation.  Mat- 
ter of  Wilcox,  194  N.  Y.  288,  289,  297,  87  N. 
E.  497.  These  are  the  "modes  adopted  by 
the  common  law  for  forwarding  the  circu- 
lation of  property,  which  It  is  its  policy  to 
promote."  Gray  on  the  Bule  of  Perpetuities, 
{  2a.  The  welfare  of  society,  it  is  thought, 
does  not  tolerate  limitations  that  will  last 
throughout  the  ages.  The  living  may  not 
dictate,  without  restriction,  the  forms  of 
ownership  for  posterity.  Stanley  v.  Leigh,  2 
P.  Wms.  686;  Blarlborough  v.  Godolphln,  1 
Eden,  404,  416;  Taylor  I.  Atkyns  v.  Horde, 
1  Burr.  60,  115;  Bascom  v.  Albertson,  34  N. 
T.  584,  614;  Coster  v.  Lorlllaxd,  14  Wend. 
356,  373;  Church  v.  Wilson,  152  App.  Dlv. 
852,  137  N.  X.  Supp.  1002,  affirmed  209  N. 
Y.  553,  103  M.  B.  1122;  Barton  T.  Thaw, 


246  Pa.  848,  364,  92  Ati.  312,  Ann.  Cas. 
1916D,  570.  "The  interests  of  society  re- 
quire that  the  power  of  the  owner  to  effect 
the  alienation  and  suspension  of  ownership 
of  an  estate  by  future  limitations  shall  be 
confined  within  certain  limits."  Notes  of 
the  Commissioners  to  revise  the  Statutes,  1 
B.  S.  723,  SS  14  to  22. 

[2]  By  the  judgihent  of  the  trial  court  a 
trustee  has  been  in  effect  commanded  to  do 
what  the  statute  says  he  shall  not  do.  There 
was,  of  course,  no  such  purpose;  but  this 
does  not  change  the  effect.  The  limitations 
of  the  trust  deed  have  been  restated.  The 
court  has  instructed  the  trustee  to  follow 
them  Id  his  disposition  of  the  property.  It 
has  not  merely  held  aloof,  and  permitted  the 
trusts  to  stand.  It  has  given  active  aid  in 
confirming  and  enforcing  them.  No  consent 
of  the  parties  can  charge  a  court  with  such 
a  duty.  Matter  of  Walkerly,  108  Cal.  627, 
659,  41  Pac.  772,  49  Am.  St  Bep.  97;  Bailey 
V.  Buffalo  L.  T.  &  S.  D.  Co.,  213  N.  Y.  525, 
107  N.  E.  1043;  Church  v.  Wilson,  supra; 
Schley  v.  Andrews,  225  N.  T,  110,  121  N.  B. 
812 ;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  26 
L.  Ed.  539.  We  must  be  on  our  guard 
against  confusing  situations  that  may,  at' 
first  sight  appear  similar,  but  are  in  truth 
diverse.  Sometimes  the  right  to  avoid  a 
conveyance  belongs  to  persons  whose  deed 
would  be  effective  to  confirm  it  The  con- 
troversy may  arise  after  changes  have  been 
wrought  by  time.  One  of  the  trusts  may 
have  expired.  A  new  conveyance  may  then 
validate  the  trusts  that  remain.  In  these 
and  Uke  circumstances  the  same  effect  that 
will  be  given  to  the  conveyance  may  be  giv- 
en to  consent  There  may  be  times  also 
when  a  court  wlU  refuse  to  act  at  all,  and 
will  leave  the  parties  where  it  finds  them. 
Woodbridge  v.  Bockes,  170  N.  X.  696,  601,  63 
N.  E.  362.  This  judgment  does  more.  It 
furthers  the  illegal  scheme.  The  creator  of 
the  trust  could  not  nullify  the  statute  by  his 
conveyance.  Be  could  not  compel  the  court 
to  nullify  it  by  his  consent.  We  are  not 
discussing  now  the  effect  as  res  adjudicata 
of  a  judgment  rendered  without  collusion  or 
fraud.  We  are  still  in  the  original  action. 
We  are  dealing  with  the  duty  of  the  trial 
court  to  adjudge,  and  of  an  appellate  court 
to  approve.  Their  path  of  duty,  we  think, 
is  dear.  Tbey  will  not  stir  a  step  In  aid 
of  an  illegal  scheme  Cont  Wall  Paper  Co. 
V.  Voight  &  Sons  Co.,  212  U.  S.  227,  29  Sop. 
Ct.  280,  53  li.  Bd.  486. 

[S]  We  agree  with  the  Appellate  Division 
that  the  trusts  for  the  two  daughters  after 
the  death  of  father  and  mother  involve  an 
illegal  suspension  of  the  absolute  ownership 
for  more  than  two  lives  in  being.  We  do 
not  concur,  however,  in  the  conclusion  that 
the  deed  of  trust  is  therefore  void  in  Its  en- 
tirety. We  think  there  is  no  reason  why 
these  ultimate  trusts  may  not  be  rejected, 
and  the  primary  trust  retained.    KaUah  v. 
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KaUsh,  166  N.  T.  368,  59  N.  B.  917;  Harri- 
son V.  Harrison,  86  N.  Y.  543 ;  Van  Schuyver 
V.  Mulf ord,  59  N.  X.  426 ;  Tiers  v.  Tiers,  98 
N.  T.  568;  Kennedy  v.  Hoy,  105  N.  X,  184, 
11  N.  E.  390.  The  grantor's  purpose  Is  not 
doubtful.  He  wished  to  maintain  the  family 
as  a  unit  while  he  and  his  wife  or  either  of 
them  lived.  During  that  time  there  was  to 
be  a  single  trust  Its  Income  was  to  be  de- 
voted to  the  support  of  the  family  and  the 
maintenance  of  the  family  establishment. 
No  one  of  the  beneficiaries  during  that  peri- 
od had  the  right.  Irrespective  of  his  or  her 
needs,  to  any  determinate  proportion.  For 
two  lives  and  two  only,  this  unified  trust 
was  to  endure.  Then  there  was  to  be  a 
change.  The  parents'  death  would  disrupt 
the  family  life.  The  single  trust  was  there- 
fore to  be  broken  up  Into  two  separate 
trusts,  one  for  each  daughter.  The  duties 
of  the  trust  company  were  thenceforth  to  be 
"the  ordinary  duties  of  a  trustee."  Each 
beneficiary  was  to  receive  her  own  share. 
The  Individual  was  to  supplant  the  family. 
We  think  there  is  a  line  of  cleavage  here 
which  the  court  may  safely  follow  In  decree- 
ing a  severance  of  the  trusts.  The  primary 
purpose,  the  maintenance  of  the  family,  the 
preservation  of  its  communal  life,  while  the 
head  of  the  family  survives  to  preserve  its 
unity  and  cc^esion,  that  purpose  is  main- 
tained. The  secondary  purpose,  support  of 
the  daughters  separately,  when  the  family 
shall  be  disrupted  and  Its  members  scatter- 
ed, that  purpose  and  that  only  falls.  We 
can  see  no  ground  for  the  belief  that  the 
grantor  would  have  sacrificed,  the  one  be- 
cause unable  to  attain  the  other. 

[4]  The  plaintiff  comes  before  the  court, 
then,  as  the  beneficiary  of  a  valid  trust. 
The  question  remains  whether  good  cause 
has  been  shown  for  curbing  the  powers  of 
her  trustee.  When  we  speak  of  her  trustee, 
we  mean  her  husband,  for  the  duties  of  the 
trust  company  are  merely  formal.  The  Su- 
preme Court  has  Jurisdiction  "to  remove  a 
trustee  who  has  violated  or  threatens  to 
violate  his  trust,  or  who  Is  insolvent,  or 
whose  Insolvency  is  apprehended,  or  who  for 
any  other  cause  shall  be  deemed  to  be  an  un- 
suitable person  to  execute  the  triist"  Real 
Prop.  Law,  {  112,  subd.  2;  ConsoL  Laws,  c. 
50.  "This  gives  a  broad  power  to  the  court, 
and  leaves  the  question  of  the  removal  of 
the  trustee  very  largely  to  its  discretion." 
Wilson  V.  Wilson,  145  Mass.  490,  492,  14  N. 
B.  521,  524  (1  Am.  St  Rep.  477);  May  v. 
May,  167  U.  S.  810,  320,  17  Sup.  Ct  824,  42 
L.  Ed.  179;  Quackenboss  v.  Southwick,  41 
N.  X.  117 ;  Latterstedt  v.  Boers,  L.  R.  9  App. 
Cas.  371. 

[5-7]  Unless  the  discretion  has  been  abus- 
ed, it  is  not  subject  to  revision  here.  Th^ 
Supreme  Court  did  not  remove  this  trus- 
tee, but  it  took  measures  designed  to  hold 
htm  to  the  performance  of  his  duty.  The 
power  to  remove  Includes  the  power  to  im- 


pose the  terms  upon  whldh  removal  will  be 
refused.  There  had  been  a  threat  to  vio- 
late the  trust  There  had  been  a  change  of 
conditions,  by  force  of  which  the  husband 
bad  become  an  unsuitable  trustee  without 
some  restraint  upon  his  powers.  At  least, 
some  evidence  is  In  the  record  from  which 
those  conclusions  might  be  drawn.  It  is 
true  that  the  creator  of  this  trust  had  re- 
served to  himself  the  broadest  rights  of- 
management  His  discretion  was  to  be  "alt- 
solute  and  uncontrolled."  Tiiat  does  not 
mean,  however,  that  it  might  be  recklessly 
or  willfully  abused.  He  had  made  himself 
a  trustee:  and  in  so  doing  he  had  subject- 
ed himself  to  those  obligations  of  fidelity 
and  diligence  that  attach  to  the  office  of 
trustee.  He  had  power  to  "invest"  the  mon- 
eys committed  to  his  care.  He  bad  no  power, 
under  cover  of  an  investment,  to  loan  them 
to  himself.  His  discretion,  however  broad, 
did  not  relieve  him  from  obedience  to  the 
great  principles  of  equity  which  are  the  life 
of  every  trust  Globe  Woolen  Co.  v.  Utlca  G. 
&  El.  Co.,  224  N.  Y.  483, 121  N.  E.  378 ;  Mun- 
son  V.  Syracuse,  G.  &  C.  R.  R.  Co.,  103  N. 
X.  58,  8  N.  E.  396.  But  the  finding  is  that 
he  had  threatened  to  borrow  the  principal 
of  the  fund,  and  use  It  in  the  payment-  of  his 
debts.  He  did  not  say  that  he  would  use  it 
He  said,  however,  that  ho  would  use  it  if  he 
wished.  That  was  a  threat  to  abuse  his 
I)ower.  The  threat  made  some  remedy  ap- 
propriate. The  form  and  extent  of  the  rem- 
edy were  to  be  determined  by  the  trial  court 
in  the  exercise  of  a  sound  discretion.  The 
least  that  could  reasonably  t>e  done  was  to 
restrain  the  threatened  loan.  In  determin- 
ing, however,  whether  there  was  need  of 
something  more,  the  court  was  not  to  view 
the  threat  as  an  Isolated  fact  It  was  to 
give  heed  to  all  the  circumstances  of  a  pe- 
culiar situation.  Latterstedt  v.  Boers,  su- 
pra, p.  389.  Only  thus  could  it  determine 
whether  the  trustee  was  "an  unsuitable  per- 
son to  execute  the  trust."  There  had  been  a 
complete  change  of  conditions  since  the  deed 
of  trust  was  made.  Eusl>and  and  wife  were 
separated.  The  old  unity  of  interest  was 
gone.  The  husband  had  the  temptation,  if 
not  the  purpose,  to  put  his  own  welfare 
ahead  of  that  of  the  wife  who  had  challeng- 
ed him  to  litigation.  There  was  a  condltloa 
of  dissension  and  estrangement  that  went 
far,  of  Itself,  to  Impair  his  capacity  for  dis- 
interested and  faithful  service.  Quacken- 
boss V.  Southwick,  supra.  But  this  is  not 
the  whole  story.  The  trustee  had  changed 
Ills  residence,  had  left  no  property,  or  none 
of  any  substance,  In  this  state,  and  had  risk- 
ed enormous  sums  in  a  speculative  enter- 
prise in  Florida.  An  award,  of  alimony  had 
been  made,  but  there  was  nothing  here  to 
be  sequestered.  Code  Civ.  Proc.  (  1772. 
Nothing  except  the  trust  fund  was  available 
to  the  wife  if  it  tiecame  necessary  to  enforce 
In  this  Juri8dicti<m  the  duty  of  support 
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[I]  We  ieannot  aay  that  tbia  combination 

of  drcnmstances  did  not  call  for  some  pre- 
ventlTe  measures.  Tbe  question  Is  not 
-whether  the  husband  was  a  suitable  trus- 
tee at  the  beginning.  The  question  la 
whether,  by  reason  of  dianged  conditions,  he 
la  suitable  to-day.  Some  persons  might 
conclude  that  no  one  more  unsuitable  could 
readily  be  found.  He  had  not  emancipated 
himself  firom  removal  for  Incapacity  or  un- 
fitness because,  in  addition  to  being  a  trus- 
tee, he  was  also  the  creator  of  the  trust. 
Some  measures  of  protection  wejce  therefore 
proper.  Those  that  the  court  ad(H>ted  are 
not  unreasonable.  Tbe  trustee  Is  required 
to  give  notice  to  the  beneficiary  if  he  puts 
the  money  In  Investments  not  commonly  per- 
mitted to  trustees.  The  only  effect  of  notice 
is  to  give  the  beneficiary  the  opportunity  to 
protect  herself  If  she  finds  that  waste  Is  Im- 
minent. Tbe  judgment  does  not  say  that 
she  shall  be  entitled  to  an  Injunction  as  of 
course.  She  Is  to  have  the  opportunity  to 
apply  for  one.  The  court  that  hears  the  ap- 
plication will  determine  tbe  gravity  of  the 
peril.  Even  then,  tbe  trustee  may  do  as  he 
pleases  if  he  Is  willing  to  give  security. 
Finally,  the  trustee  Is  prohibited  from  loan- 
ing the  principal  to  hlmsflf,  except  upon  the 
oondltltm  that  he  give  security  for  Its  return, 
and  for  a  proper  yield  of  income.  He  could 
have  been  restrained  from  loaning  the  mon- 
ey to  himself  at  all.  He  is  not  aggrieved 
because  a  privilege  which  might  have  been 
withheld  altogether  is  burdened  with  CMidi- 
tions.  He  is  no  longer  bound  by  the  cove- 
nant that  the  Income  shall  equal  6  per  cent 
of  the  value  of  the  principal.  Tbe  guaranty 
Is  one  that  there  can  no  lontjer  be  an  occa- 
sion to  enforce.  His  duty  to  his  wife  is  ful- 
fllled  by  the  payment  yearly  of  (6,000,  a  sum 
due^  In  any  event,  by  reason  of  the  award 
of  alimony.  Any  sarplus  Income  he  retains 
for  himself.  These  are  the  (mly  restrictions 
that  have  beoi  laid  upon  his  powers.  We 
cannot  say  that,  in  imposing  them,  discre- 
tion has  been  abused.  They  will  not  bear 
<9pressively  on  one  who  is  acting  in  good 
faith. 

Tbe  Judgment  of  the  Appellate  Division 
should  be  reversed,  and  the  Judgment  of  the 
Special  Term  should  be  modified  by  striking 
out  those  provisions  regulating  or  afFectlng 
the  disposition  of  the  trust  fund  after  the 
death  of  the  plaintiff  and  her  husband,  and. 
as  so  modified,  affirmed,  with  costs  to  the 
appellants  in  this  court  and  in  the  Api)ellate 
Division  payable  out  of  the  estate. 

HISCOCK,  C.  3.,  and  HOGAN  and  AN- 
DREWS, JJ.,  concur. 

CHASE,  COLUN,  and  OTTODEBACK,  JJ., 
dissent  on  the  groiud  that  the  agreement 
was  not  divisible  and  lllegaUy  suspended 
the  absolute  ownership. 

Judgmoit  reversed,  eta 


(Itt  N.  T.  in) 
UARKB  V.  COWDIN  «t  aL 

(Court  of  Appeals  of  New  York.    April  8, 1910.) 

1.  Fbacds,  Statots  of  «s»158(3)— Contkact 
Not  to  bk  PxaroBUBD  Within  Ykah— Mxm- 
oaANOiTH— Pabol  Evidence. 

Under  Personal  Property  Iaw,  {  31,  the 
memorandum  evidencmg  a  contract  not  to  be 
performed  within  a  year  is  not  insufficient  be- 
cause, extrinsic  evidence  is  necessary  to  fit  the 
facts  to  the  description. 

2.  Fbauds,  Stattjtb  Of  «=>118(2)— Memoran- 
dum —  SuFFiciENCT — Separate  Wbitinob  — 
Parties  to  Whom  Aodbessed. 

The  memorandum  exacted  by  the  statute 
of  frauds  may  be  pieced  together  from  separate 
writings,  connected  by  express  reference  or 
internal  evidence  of  subject-matter  and  occa- 
sion, and  the  writings  need  not  be  from  promis- 
or to  promisee,  but  may  be  from  the  promisor 
to  his  own  agent. 

3.  Fbadds,  Statute  of  *=3ll8(5)  —  Con- 
tracts Not  to  be  Pebforjuced  WrrmN  Year 
—Sufficiency  of  Memorandum. 

Where  plaintiff  might  show  from  the  facts 
that  his  former  employment  by  defendants  was 
as  sales  manager  and  that  h«  served  in  that 
capacity  for  the  term  stated  and  continued 
thereafter  In  the  same  position,  a  later  writing 
continuing  his  employment  for  definite  period 
for  stipulated  compensation  without  defining 
bis  capacity  was  not  insufficient. 

4.  Masteb  and  Servant  4=348  —  WBONoruL 
DiscHABOB— Questions  fob  Jitbt. 

Whether  a  change  in  duties  of  one  employed 
as  sales  manager  was  in  effect  a  removal  from 
that  position  held  a  question  for  the  Jury. 

6.  Appeal  ano  Ebrob  «=3ll77(l)— Rsvebsai, 

— Neoessitt  Of  New  Tbiai/— Intebmedlate 

OouBT's  Decision. 

Where  the  Appellate  Division  in  reversing 

the  trial  court's  decision  for  plaintiff  dismissed 

the  complaint  and  also  reversed  on  the  facts', 

on  further  appeal  and  reversal  by  the  Court  of 

Appeals,  a  new  trial  is  necessary. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
yision.  First  D^artment 

Action  by  Leon  Marks  against  John  R 
Cowdln  and  another.  From  a  Judgment  of 
the  Appellate  Division  (175  App.  Dlv.  700, 
162  I^.  Y.  Supp.  567)  reversing  a  Judgment  in 
favor  of  the  plaintiff  and  dismissing  the  com- 
plaint, plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

See^  also,  166  App.  Div.  911,  161  N.  Y. 
Supp.  1128. 

Nathan  L.  Miller,  of  Syracuse,  for  appel- 
lant 

John  O.  Milbnm,  of  New  York  City,  for 
respondents. 

CARDOZO,  J.  The  acti<»  is  one  by  em- 
ploye against  employer  for  wrongful  dia- 
diarge. 

The  plaintiff  entered  ttie  defendants'  serv- 
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Ice  In  1910.  The  defendants  wrote  him  that 
his  employment  was  to  continue  for  two 
years  from  January  1,  1911,  at  an  annual 
salary  of  $15,000.  The  hope  was  expressed 
that  at  the  end  of  the  term  he  might  be  ac- 
cepted as  a  partner.  He  was  given  the  priv- 
ilege of  starting  bis  employment  earlier  If 
he  pleased.  In  point  of  fact,  he  did  start  It 
In  July,  1910.  He  took  the  place  of  another 
man,  then  leaving  the  defendants,  who  bad 
acted  as  general  manager.  At  once,  the  de- 
fendants gave  written  notice  to  tbelr  sales- 
man. They  wrote  that  the  plaintiff  was 
about  to  join  tbelr  stafT.  "He  will  become 
our  sales  manager."    And  again: 

"We  feel  confident  that  with  him  in  command, 
we  will  not  only  Iceep  up  our  business,  but  will 
increase  it  to  the  largest  dimensions." 

The  plaintiff's  position  is  thus  described  in 
letters  signed  by  the  defendants.  Its  range 
Is  sketched  in  outline.  The  picture  is  com- 
pleted when  we  view  the  course  of  dealing. 
The  defendants  were  manufacturers,  Impor- 
ters, and  sellers  of  ribbons.  The  plaintlfT 
took  charge  of.  the  selling  department  He 
supervised  and  directed  the  salesmen.  He 
helped  the  defendants  themselves  In  selecting 
designs  and  fixing  prices.  He  made  trips 
abroad,  inspected  the  foreign  styles,  and  pur- 
chased the  foreign  merchandise.  His  posi- 
tion was  one  of  general  supervision.  The 
partners  were  his  sole  superiors. 

At  the  beginning  at  1913  there  was  a  re- 
newal of  the  employm«it  for  three  years,  but 
at  a  larger  compensation.  The  new  contract 
was  made  by  word  of  mouth.  Nearly  a  year 
later  its  terms  were  put  in  writing.  Some  of 
the  defendant's  salesmen  had  expressed  hos- 
tility toward  the  plaintiff.  The  defendants 
reproved  him,  and  said  that  he  would  have 
to  Wve.  The  disagreement,  though  amicably 
adjusted,  seems  to  have  been  a  warning  to 
the  plaintiff  that  his  tenure  was  Insecure. 
Thva  warned,  he  requested  and  received  the 
following  memorandum: 

"New  York,  December  22,  1913. 
"It  is  understood  between  Johnson  Cowdin  & 
Co.  and  Leon  Marks  that  the  arrangements 
made  for  employment  of  Leon  Marks  in  our 
business  on  January  first,  1913,  for  a  period 
of  three  years  from  that  date  at  a  salary  of 
$15,000.00  (fifteen  thousand)  per  year  plus  five 
(5%)  per  cent,  of  the  gross  profits  earned  in 
our  business  which  we  agree  shall  be  not  less 
than  $5,000  00/100  per  year^-continues  in  force 
untU  JaiL  1st,  19ie. 

"Johnson  Oowdin  &  Co. 

"John  E.  Cowdin. 

"B.  N.  Heraog." 

For  a  time  the  plaintiff's  services  contin- 
ued unchanged.  The  trouble  began  in  the 
summer  of  1914.  Some  of  the  events  of  that 
season  are  In  dispute.  We  state  the  plain- 
tiff's version,  for  it  was  accepted  by  the  Jury. 
One  ot  the  defendants  said  to  the  plaintiff: 


"I  am  going  to  put  Mr.  McLaren,  who  has 
been  assisting  yon,  in  your  position." 

The  plaintiff  was  notified  In  writing: 

"The  selling  department  will  be  in  the  liands 
of  Mr.  McLaren,  and  you  will  naturally  report 
to  him." 

The  title  of  sales  manager,  which  had  cmce 
been  his,  was  thenceforth  to  be  another's. 
In  the  past  the  chief  business  had  been  the 
sales  to  dealers  in  ribbons.  One  of  the  minor 
incidents  had  been  the  sales  to  manufacture 
ers  of  dresses,  underwear,  and  other  articles, 
who  used  ribbons  Incidentally  in  making  up 
their  producta  The  plaintiff  was  directed  in 
the  future  to  attend  to  this  trade  exclusively. 
According  to  bis  testimony,  he  was  to  do  the 
work  of  salesmen  who  had  formerly  been 
paid  at  the  rate  of  $25  a  week.  According  to 
the  testimony  of  the  defendants,  he  was  to 
have  salesmen  under  him,  and  was  to  develop 
a  new  branch  of  trade.  Over  him,  however, 
was  to  be  McLaren,  with  general  power  of 
control.  The  plaintiff  protested  that  the  de- 
fendants In  thus  changing  his  duties  were 
changing  his  position.  His  refusal  to  submit 
to  the  change  was  followed  by  his  discharge, 
and  the  discharge ,  by  this  lawsuit.  The 
plaintiff  had  a  verdict  of  $24,794.52.  The 
Appellate  Division  reversed  the  Judgment 
and  dismissed  the  complaint. 

[1]  The  chief  question  In  the  case  grows 
out  of  the  statute  of  frauds.  The  contract 
of  employment  was  not  to  be  performed  with- 
in a  year.  There  is  need,  therefore,  of  a 
note  or  memorandum  of  its-  terms,  subscrib- 
ed by  the  parties  to  be  charged.  Personal 
Property  Law,  g  31;  Consol.  Laws,  c.  41. 
The  defendants  signed  a  memorandum  which 
continued  an  existing  employment,  but  which 
did  not  describe  its  duties.  The  question  \i$ 
whether  the  position  may  be  Identified  by 
proof  of  the  surrounding  circumstances.  The 
employment  under  the  new  contract  began 
in  January.  The  memorandum  was  not  sign- 
ed till  the  following  December.  It  assumes 
the  existence  of  a  position  which  the  plain- 
tiff is  then  filling.  It  says  that  the  employ- 
ment shall  be  continued  for  a  term  and  at  a 
salary  prescribed.  A  position  then  held  la 
carried  forward  and  preserved.  The  tests  to 
be  applied  In  order  to  identify  the  employ- 
ment are  thus  embodied  In  the  writing.  We 
are  not  left  to  gather  the  relation  between 
the  parties  from  executory  promises.  We  are 
informed  that  the  relation  then  existing  is 
the  one  to  be  maintained.  If  A.  agrees  to 
sell  to  B.  "the  house  and  lot  now  occupied 
by  the  seller,"  the  description  Is  not  void  be- 
cause the  boimds  of  occupation  must  be  es- 
tablished by  parol.  Doherty  v.  Hill,  144 
Mass.  465,  467,  11  N.  B.  581;  Hurley  ▼. 
Brown,  98  Mass.  545,  96  Am.  Dec.  671 ;  Mead 
V.  Parker,  115  Mass.  413,  15  Am.  Rep.  110; 
Shadlow  V.  Cottrell,  L.  R.  20  Oh.  D.  90;  Plant 
r.  Bourne,  1897,  2  Oh.  281;  Cave  v.  Hastings, 
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7  Q.  B.  D.  125;  Oarr  v.  Lynch,  1900,  1  Ch. 
6*13;  CatUng  v.  King,  6  Ch.  D.  660;  Hodges 
V.  Kowing,  58  Conn.  12,  18  Atl.  979,  7  L.  R. 
A.  87;  Richards  t.  Edick,  17  Barb.  260,  269. 
It  is  not  otherwise  where  A.  agrees  with  B. 
that  a  position  In  A.'s  service  then  held  shall 
be  continued.  "I  will  keep  you  until  Janu- 
ary 1, 1916,  at  so  much  a  year,  in  your  pres- 
ent place."  By  necessary  implication,  by  in- 
evitable construction,  that  is  what  this  mem- 
orandum says.  It  makes  no  difference  wheth- 
er the  place  is  land. to  be  occupied  or  a  re- 
lation of  employment  to  be  filled.  Whether 
it  is  the  one  or  the  other,  we  do  not  violate 
the  statute  when  we  fit  the  description  to  the 
facts.  In  thus  identifying  the  position  we 
are  not  importing  into  the  contract  a  new 
element  of  promise.  We  are  turning  signs 
and  symbols  into  their  equivalent  realities. 
This  must  always  be  done  to  some  extent,  no 
matter  how  many  are  the  identifying  tokens. 
"In  every-  case,  the  words  used  must  be 
translated  into  things  and  facts  by  parol  ev- 
idence." Holmes,  J.,  in  Doherty  y.  Hill,  su- 
pra, 144  Mass.  468,  11  N.  E.  583;  Head  T. 
Parker,  supra,  115  Mass.  415,  15  Am.  Rep. 
110;  4  Wigmore  on  Evidence,  {  2464.  How 
far  the  process  may  be  extended  Is  a  ques- 
tion of  degree.  Doherty  v.  Hill,  supra,  144 
Mass.  469,  11  N.  E.  681.  We  exclude  the 
writing  that  refers  us  to  spoken  words  of 
promise.  We  admit  the  one  that  bids  us  as- 
certain a  place  or  a  relation  by  comparison 
of  the  description  with  some  "manifest,  ex- 
ternal, and  continuing  fact."  Doherty  v.  Hill, 
supra,  144  Mass.  469,  11  N.  B.  584.  The  stat- 
ute must  not  be  pressed  to  the  extreme  of  a 
literal  and  rigid  logic.  Some  compromise  is 
inevitable  If  words  are  to  fulfill  their  func- 
tion as  symbols  of  things  and  of  ideas.  How 
many  identifying  tokens  we  are  to  exact,  the 
reason  and  common  sense  of  the  situation 
must  tell  us.  "What,  then,  is  a  sufficient  de- 
scription in  writing?  No  one  can  say  before- 
hand." Jessel,  M.  R.,  in  Shadlotv  v.  Cot- 
trell,  supra.  "You  cannot  have  a  description 
in  writing  that  will  shut  out  all  controversy, 
even  with  the  help  of  a  map."  Id.  "In  every 
case  it  must  be  considered  what  is  a  suffi- 
cient description  vlth  reference  to  the  sur- 
rounding circumstances  and  the  facts."  Jes- 
sel, M.  R.,  In  Catlln  v.  King,  supra,  p.  664. 
Some  description  there  must  be.  Its  ade- 
quacy depends  upon  the  degree  of  certainty 
attained  when  the  words  are  applied  to 
things.  From  correspondence  we  infer  iden- 
tity.  Beckwith  v.  Talbot,  95  V.  S.  289,  292, 
24  L.  Ed.  496.  A.  has  been  employed  by  B. 
as  a  bookkeeper  and  accountant.  He  re- 
ceives a  writing  to  the  effect  that  his  em- 
ployment, which  is  stated  to  have  begun 
aome  years  before,  is  continued,  for  a  given 
term.  We  shall  make  a  farce  of  the  statute 
If  we  say  that  oral  evidence  is  incompetent 
to  show  that  A.  is  not  expected  to  do  the 
work  of  a  porter.     "There  Is  no  mystery 


abont  the  statute  of  frauds."  CSiltty,  L.  J., 
in  Plant  v.  Bourne,  supra.  The  memorandum 
which  It  requires,  like  any  other  memoran- 
dum, must  be  read  in  the  light  of  reason.    Id. 

[2]  In  this  case  the  plaintiff  does  not  need 
the  aid  of  one  spoken  word  of  promise  to 
identify  his  place.  His  first  contract  was 
for  two  years,  from  January  1, 1911,  to  Jan- 
uary 1,  1913.  During  that  period,  writings 
subscribed  by  the  defendants  attest  the  na- 
ture of  his  position.  The  memorandum  ex- 
acted by  the  statute  does  not  have  to  be  in 
one  document  It  may  be  pieced  together  out 
of  separate  writings,  connected  with  one  an- 
other either  expressly  or  by  the  internal  ev- 
idence of  subject-matter  and  occasion.  Ridg- 
way  V.  Wharton,  L.  R.  6  H.  L.  O.  238;  Cave 
V.  Hastings,  U  R.  7  Q.  B.  D.  125;  OUver  v. 
Hunting,  L.  R.  44  Oh.  D.  205;  Bibb  v.  Allen, 
149  U.  S.  481,  496,  13  Sup.  Ct.  950,  37  h.  Ed. 
819;  Peck  V.  Vandemark,  99  N.  Y.  29,  34,  1 
N.  B.  41 ;  Coe  V.  Tough,  116  N.  Y.  273,  22  N. 
E.  550 ;  Levin  v.  Dieta,.  106  App.  Dlv.  208, 
211,  94  N.  Y.  Supp.  419;  Title  G.  &  T.  Co.  v. 
Llpphicott,  252  Pa.  112,  97  Atl.  201;  PoUock, 
Contracts  (8th  Ed.)  p.  171.  It  is  not  even 
necessary  that  they  be  writings  from  the 
promisor  to  the  promisee.  They  may  be  from 
the  promisor  to  his  own  agent.  Gibson  v. 
Holland,  L.  R.  1  C.  P.  1;  Townsend  v.  Har^ 
graves,  118  Mass.  325,  335;  Argus  Co.  v. 
Mayor,  etc.,  of  Albany,  66  N.  Y.  495,  505,  14 
Am.  Rep.  296 ;  Peabody  v.  Speyers,  56  N.  Y. 
230,  'JS7;  Browne,  Statute  of  Fcaudsv  { 
354a. 

[3]  Tested  by  these  rules,  the  first  contract 
is  plainly  valid.  The  second  must  be'  inter- 
preted in  the  light  of  what  had  gone  before. 
The  circumstances  are  persuasive  in  their 
collective  force.  We  see  this  when  we  put 
•them  together.  There  is  a  note  or  memoran- 
dum in  writing  that  the  plaintiff  was  em- 
ployed in  1911  to  act  for  two  years  as  the 
defendants'  sales  manager.  There  is  evi- 
dence, not  contradicted,  that  for  two  years 
he  did  occupy  that  position.  There  is  evi- 
dence, again  uncontradicted,  that  after  the 
expiration  of  his  first  contract,  he  occupied 
the  same  positionj  And  there  is  a  note  or 
memorandum  in  writing  that  in  December, 
1913,  the  position  then  ffiled  was  continued 
for  a  term  of  years.  To  give  heed  to  these 
things  is  not  to  ignore  the  rule  that  the  writ- 
ing must  contain  all  the  material  terms  of 
the  agreement.  It  is  to  explain  the  memo- 
randum without  changing  or  enlarging  it. 
We  think  the  process  is  one  that  Is  Justified 
by  precedent  Beckwith  v.  Talbot,  95  V.  S. 
289,  291,  202,  24  L.  Ed.  496;  Hagan  v.  Do- 
mestic Sewing  Machine  Co.,  9  Hun,  73 ;  Da- 
vis v.  Dodge,  126  App.  Dlv.  469,  476,  110  N. 
Y.  Supp.  787;  Oarr  v.  Lynch,  supra;  Plant 
V.  Bourne,  supra ;  Title  O.  &  T.  Oo.  t.  Idp- 
pincott  supra. 

[4]  The  plaintiff,  then,  was  employed  as 
sales  manager,  or  at  least  a  Jury  might  ao 
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find.  Finding  that,  they  might  also  say  that 
the  defendants  removed  him  from  that  posi- 
tion when  they  changed  his  powers  and  his 
duties.  It  Is  true  that  In  the  past  he  had 
visited  the  manufacturers  and  solicited  their 
trade.  But  that  had  be«i  a  mere  Incident 
to  the  work  of  management  and  supervision. 
The  defendants  did  not  fall  to  appreciate  the 
significance  of  the  diange.  They  told  the 
plalntUf,  tf  we  may  credit  his  testimony,  that 
they  were  giving  his  position  to  another.  He 
had  been  sales  manager  before.  He  was  to 
be  sales  manager  no  longer.  We  do  not  mean 
to  say  that  he  was  at  liberty  to .  show,  by 
evidence  dehors  the  writing,  that  under  his 
contract  of  employment  special  rights  had 
become  bis  by  force  of  special  promises.  To 
do  that  would  be  to  do  more  than  identify  a 
position  with  known  and  established  attri- 
butes. It  would  be  to  surround  the  position 
with  peculiar  privileges  an&  exemptions. 
The  defendants  were  free  to  change  the  plain- 
tiff's duties  at  their  pleasure  as  long  as  the 
position  was  unchanged  In  the  things  that 
determine  its  identity.  Beyond  that  they 
could  not  go.  It  is  no  answer  to  say  that, 
even  then,  the  definition  of  the  duties  is  left 
open  to  extrinsic  evidence.  That  would  be 
just  as  true  if  the  description  of  the  position 
as  that  of  "superintendent"  or  "manager" 
had  been  embodied  In  the  writing.  Hagan  v. 
Domestic  Sewing  Machine  Co.,  supra.  There 
would  still  be  lacking  a  catalogue  of  the 
things  that  a  superintendent  or  a  manager 
does.  Xet  It  would  hardly  be  contended  by 
any  one  that  such  a  writing  would  be  Inade- 
quate: The  difficulty.  If  there  is  any,  is  the 
usual  one  that  we  met  in  passing  tram  the 
particular  to  the  general.  There  are  certain 
common  properties  that  characterise  a  class 
and  mark  it  off  from  others.  These  must  re- 
main constant,  or  class  Identity  is  lost.  There 
are  certain  other  qualities  that  characterize 
the  Individual.  These  may  be  clumged,  and 
a  place  within  the  class  retained.  The  idain- 
tlff  makes  no  complaint  of  changes  in  those 
qualities  that  are  merely  acddentaL  He 
does  not  complain  that  the  defendants  sub- 
tracted one  Incident  from  his  position,  or  add- 
ed another  to  it  He  says  that  they  changed 
it  altogether;  they  took  the  position  from 
one  man,  and  gave  It  to  another.  Whether 
that  was  In  truth  the  effect  of  their  conduct 
was  a  question  for  the  Jury. 

[t]  The  Appellate  Division  dismissed  the 
complaint,  but  also  reversed  upon  the  facts. 
A  new  trial  is  therefore  necessary.  Gressing 
V.  Musical  Instrument  Sales  Co.,  222  N.  T. 
215,  221,  118  N.  B.  627;  Magulre  v.  Barrett, 
228  N.  Y.  49,  66,  119  N.  B.  79;  M^sle  v.  N. 
Y.  O.  &  H.  B.  R.  B.  Co.,  219  N.  Y.  317,  322, 
114  N.  E.  347,  Ann.  Oas.  1918B,  1081. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 


COMilN,  POUND,  tSBAItE,  and  AN- 
DBBW8,  JJ.,  concur. 

HISCOCK,  0.  J.,  and  CUDDBBACK,  JT^ 
not  voting. 

Judgment  reversed,  etc. 


(IM  N.  T.  171> 
TUZZEO  T.  AMERICAN  BONDINO  CO.  OF 
BALTIMORE. 

(Court  of  Appeals  of  New  York.    April  8, 
1919.) 

1.  INTKBKST  ^9l9(2) — UaxaxBT  on  Akourt 
Recovbbed. 

In  any  form  of  contract  where  the  amount 
to  be  paid  thereby  ia  subject  to  compntatioD 
and  tlie  time,  of  payment  and  the  person  or  per- 
sona to  whom  payments  are  to  be  made  are  cer- 
tain and  definite,  interest  is  chargeable  npon  the 
amount  found  due  thereon. 

2.  Banks  and  Banking  €s»16  —  Bonds  — 
Statute— Actions  —  Persons  BNTiTr.ED  to 

INDEMNITY. 

Under  Code  Civ.  Proc.  f  1915,  and  Laws 
1907,  c.  186,  relating  to  giving  of  bonds  by 
steamship  ticket  sellers  receiving  deposits,  it  is 
contemplated  that  in  case  of  default  a  suit  to 
reoover  on  the-  bond  may  have  to  be  instituted 
by  or  upon  relation  of  the  party  or  parties 
aggrieved. 

8.  Banks  and  Banking  <s=»15  —  Jcdgvent 
Against  Subett  on  Bond— Intebbbt— Di- 

FAULT. 

The  default  from  which  interest  on  a  bond 
given  under  Laws  1907,  c.  185,  is  to  be  computed 
as  against  the  surety  is  surety's  own  default  or 
failure  to  pay  the  amount  when  it  should  and 
could  have  been  safely  paid,  and  not  the  date  of 
the  default  of  the  principal. 

4.  Banks  and  Banking  «=3l5— Bond— Subx- 
tt'b  Liabiutt. 
Where  surety  on  bond  given  under  Lews 
1907,  c  186,  could  not,  upon  principal's  default, 
pay  creditors  the  amount  of  the  bond -since  the 
creditors  and  amounts  due  them  could  not  be 
safely  determined  prior  to  suit,  indemnitor 
could  have  deposited  the  amount  due  under  the 
bond  with  the  court  at  the  beginning  of  the 
action  by  creditors  to  collect,  and  indemnitor 
was  chargeable  with  interest  from  the  begin- 
ning of  the  action. 

Appeal  from  Supreme  Court,  Appellate  Dl> 
vision.  First  Department 

Action  by  Oulseppe  Tuzzeo,  suing  on  be- 
half of  liimself  and  all  other  creditors  Of 
Pasquale  Pati,  etc.,  against  the  American 
Bonding  Company  of  Baltimore.  From  a 
Judgment  of  the  Appellate  Division  (175  App. 
Dlv.  129,  161  N.  Y.  Supp.  90^  modifying  and 
as  modified  affirming  a  Judgment  entered  on 
a  report  of  a  referee,  the  plaintiff  appeals. 
Judgment  modified  as  to  interest  and  at- 
firmed. 
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See,  also,  173  App.  Dlv.  071,  159  N.  T.  Supp. 
1146, 176  App.  Dlv.  907,  162  N..Y.  Supp.  1147, 

PasQQale  Fatl  and  Salvatore  Pati  were 
engaged  In  business  as  partners  under  cbe 
flrm  name  of  Pasqiiale  Patl  &  Son  In  selling 
steamship  and  railroad  tickets  for  transporta- 
tion to  and  from  forelgin  countries  and  in 
conjunction  wltb  said  business  carried  on  the 
business  of  receiving  deposits  of  money  for 
the  purpose  of  transmitting  the  same  or  the 
equivalent  thereof  to  foreign  countries. 

On  August  8,  1907,  they  gave  a  bond  of 
916,000,  pursuant  to  the  provisions  of  chapter 
185  of  the  Laws  of  1907,  and  the  defendant 
became  surety  thereon.     The  bond  provides: 

"That  If  the  above  bounden  Pasquale  Pati  and 
Salvatore  Pati  ahaU  faithfully  and  diligently 
hold  and  transmit  any  and  all  moneya  or  the 
equivalent  thereof  which  shall  be  delivered  to 
it  or  them  for  transmission  to  a  foreign  country 
or  countries  as  provided  by  said  chapter  185  of 
the  Laws  of  1907,  and  duly  account  for  and 
properly  pay  over  all  moneya  or  the  equivalent 
thereof  received  by  him  aa  aforesaid,  then  the 
obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue.  In  default  thereof  the 
parties  hereto  will  pay  all  damages,  costs  and 
expenses  resulting  from  such  default  not  ex- 
ceeding the  sum  above  specified." 

The  plalntlft  and  others  delivered  to  said 
Pasquale  Patl  k  Son  sums  of  money  for  the 
sole  and  express  purpose  of  transmitting  the 
same  or  the  equivalent  thereof  tc  various 
persons  or  corporations  In  the  kingdom  of 
Italy.  Sail  Pasquale  Patl  &  Son  did  not  for- 
ward such  sums  of  money  or  the  equivalent 
thereof  to  the  persons  or  corporations  named 
In  the  kingdom  of  Italy,  but  appropriated  the 
same  to  th^r  own  persmial  use.  On  or  about 
the  23d  day  of  March,  190S,  the  said  Pasquale 
Patl  and  his  son  absconded  and  disappeared, 
and  their  whereabouts  have  not  since  been 
known  or  discoverable.  On  that  day  they 
were  adjudged  Involuntary  bankrupts.  The 
amount  so  misappropriated  by  the  said  Pas- 
quale Pati  &  Son  exceeds  $70,000. 

This  action  was  brought  on  July  9,  1913 
<over  five  years  after  said  bankruptcy),  to 
ttave  the  plalntilfs  claim  adjudged  valid 
against  the  defendant  and  to  have  it  adjudg- 
ed to  pay  the  same.  It  was  also  brought  to 
require  ali  other  creditors  similarly  situated 
to  come  into  the  action  and  to  prove  their 
claims,  that  the  defendant  may  pay  $15,000, 
the  amount  of  said  bond,  and  the  interest 
thereon,  ratably  to  the  plaintiff  and  such 
other  creditors. 

A  referee  was  duly  appointed  In  the  action, 
and  a  notice  was  duly  published  as  provided 
by  section  786  of  the  CJode  of  OvU  Procedure, 
requiring  all  persons  having  claims  against 
the  said  bankrupts  and  upon  the  bond  of  the 
defendant  to  present  the  same  to  the  referee. 
Judgment  was  entered  herein  on  the  15th 
day  of  May,  1916,  adjudging  the  amount  due 
and  unpaid  by  the  said  Pasquale  Patl  &  Son, 
for  moaey  appropriated  as  aforesaid,  to  the 


plaintiff  and  others  as  spedflcaUy  set  forth 
In  said  Judgment,  and  the  defendant  was  ad- 
judged to  pay  the  amount  of  its  bond,  with 
Interest  thereon  from  the  date  of  the  bonk- 
ruptcy  of  Pasquale  Patl  &  Son  to  the  plaintiff 
and  others  pro  rata  In  accordance  with  the 
amounts  of  their  claims  respectively.  On 
appeal  by  the  defendant  from  said  judgment 
to  the  Appellate  Division  It  was  modified  by 
striking  therefrom  the  amount  of  Interest 
Included  therein,  and  as  so  modified  affirmed. 

Samuel  F.  Frank,  of  New  lork  City,  for 
appellant 

George  B.  Covington,  of  New  York  City,  for 
respondent 

CHASE,  J.  The  Code  of  ClvU  Procedure 
(section  1916)  provides: 

"A  bond  in  a  penal  sum,  executed  within 
or  without  the  state,  and  containing  a  condi- 
tion to  the  effect  that  It  is  to  be  void,  upon 
performance  of  any  act,  has  the  same  effect 
for  the  purpose  of  maintaining  an  action  or 
special  proceeding,  or  two  or  more  successive 
actions  or  special  proceedings  thereupon,  as 
if  it  contained  a  covenant  to  pay  the  sum,  or 
to  perform  the  act  specified  in  the  condition 
thereof.  But  the  damages  to  be  recovered  for 
a  breach,  or  successive  breaches,  of  the  condi- 
tion, cannot  In  the  aggregate,  exceed  the  penal 
sum,  except  where  the  condition  is  for  the  pay- 
ment of  money;  in  which  case,  they  cannot  ex- 
ceed the  penal  sum,  with  interest  thereupon, 
from  the  time  when  the  defendant  made  default 
in  the  performance  of  the  condition." 

The  bond  In  this  case  Is  expressly  limited 
to  the  payment  of  all  damages,  costs,  and 
expenses  resulting  from  the  default  of  the 
principals  therein,  not  exceeding  the  sum  of 
$15,000.  It  Is  expressly  provided  In  «ald  act 
of  1907  (section  4)  that: 

"A  suit  to  recover  on  a  bond  required  to  be 
filed  under  the  provisions  of  this  act  may  be 
brought  by  or  upon  the  relation  of  any  party 
aggrieved  in  a  court  of  competent  jurisdiction." 

In  Guffantl  y.  National  Surety  Co.,  196  N. 
Y.  452,  466,  90  N.  B.  174,  176  (34  Am.  St  Rep. 
84$,  this  court  say: 

"The  condition  of  the  bond  read  in  coimec- 
tion  with  section  4  of  the  act  would  seem  to 
give  a  person  who  has  deposited  money,  which 
is  subsequently  embezzled,  a  right  of  action  up- 
on the  bond  in  his  individual  capaxnty,  but  the 
bond  is  for  the  l>enefit  of  every  person  who  de- 
posits money  with  a  corporation,  firm  or  per- 
son named  in  the  act  and  where  the  facts  re- 
quire it  the  court  will  exercise  its  equitable 
powers  to  prevent  the  amount  of  the  penalty 
thereof  being  paid  to  some  of  the  persons  de- 
frauded to  the  exclusion  of  others  equally  enti- 
tled to  payment  therefrom." 

[T]  In  any  form  of  contract  where  the 
amount  to  be  paid  thereby  is  subject  to  com- 
putation and  the  time  of  payment  and  the 
person  or  persons  to  whom  the  payments  are 
to  be  made  are  certain  and  definite,  interest) 
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Is  chargeable  upon  the  amount  found  due 
thereon.  Bradley  v.  McDcwald,  218  N.  X.  351, 
38»,  113  N.  E.  340. 

[2]  Under  the  statute,  pursuant  to  which 
the  bond  In  question  was  given.  It  Is  con- 
templated. In  a  case  of  a  default  that  a  suit 
to  recover  on  the  bond  may  have  to  be  in- 
stituted by  or  upon  the  relation  of  the  party 
or  parties  aggrieved.  In  practical  affairs,  a 
suit  similar  in  form  to  tliat  considered  in  the 
Guffantl  Case  is  necessary  in  nearly  every 
case  to  determine  the  persons  to  whom  the 
amount  of  the  bond  shall  be  paid  and  the 
amount  to  be  paid  to  each. 

[S]  When  the  principal  makers  of  the  bond 
in  this  case  absconded,  they  were  in  default 
in  their  contract  with  the  several  persons 
who  bad  deposited  money  with  them  for 
transmission  to  a  foreign  country.  The  de- 
fault, however,  from  which  Interest  is  to  be 
computed  on  the  bond,  as  against  the  de- 
fendant, is  its  own  default  or  failure  to  pay 
the  amount  of  the  bond  when  it  should  have 
paid  it  It  does  not  appear  that  prior  to  the 
commencement  of  this  action  there  was  any 
person  or  persons  to  whom  the  defendant 
could  have  paid  the  Amount  of  the  bond  iu 
bulk.  The  liability  of  the  surety  arising  from 
the  default  of  the  prindpall  did  not  permit 
it  to  pay  one  or  more  of  the  persons  defrauded 
to  the  exclusion  of  others  equally  entitled  to 
payment  from  it  There  are  in  this  case  a 
large  number  of  claims  and  a  limited  fund 
out  of  which  the  aggregate  recovery  must  be 
sought  Without  a  Judgment  of  a  court  of 
eqi^ty  the  defendant  was  not  obligated  or 
even  permitted,  except  at  its  peril*  to  divide 
and  pay  the  amount  of  the  bond  among  the 
persons  named  on  or  in  the  proportions 
shown  by  the  books  of  the  defaulters,  even  if 
such  books  were  accessible  to  it  To  insist 
upon  such  a  division  would  neither  be  fair 
to  the  defendant  nor  to  thoi  creditors  of  the 
defaulters.  Many  persons  asserted  claims 
against  the  defaulters,  and  insisted  that  the 
defendant  was  liable  therefor  as  surety  on 
the  bond.  Some  of  such  claims  were  rejected 
by  the  referee  in  this  action,  and  others  to  the 
number  of  488  were  accepted.  The  valid 
claims  and  the  amount  of  each  were  unas- 
certainable  with  certainty  sufficient  to  compel 
or  reasonably  Justify  payment  by  the  defend- 
ant as  surety  to  the  limited  amount  of  the 
bond,  except  through  the  mactainery  of  a 
court  of  equity. 

In  United  States  y.  United  States  Sidelity 
ft  Guaranty  Co.,  236  U.  S.  612,  530,  35  Sup. 
Ct  298,  304  (50  K  Ed.  686),  the  court  say: 

"Sureties,  if  answerable  at  all  for  interest  be- 
yond the  amount  of  the  penalty  of  the  bond 
given  by  their  principal,  can  only  be  held  for 
such  an  amount  as  accrued  from  their  own  de- 
fault in  unjustly  withholding  payment  after  be- 
ing notified  of  tiie  default  of  the  principal." 

The  words  quoted  were  the  words  of  Jus- 
tice Clifford  used  at  circuit,  but  they  were 
repeated  «nd  approved  by  Justice  Pitney  in 


the  Fidelity  ft  Guaranty  Co.  Case.  In  this 
state  a  surety  on  a  bond  given  pursuant  to 
statute,  like  tAe  bond  under  consideration, 
is  chargeable  with  Interest,  not  from  the  de- 
fault of  the  principal,  but  from  the  time 
when  he  could  have  safely  paid  the  same 
providing  he  then  unjustly  withholds  it 

When  the  time  has  come  for  a  surety 
to  discharge  his  liability  and  he  neglects  or 
refuses  to  do  so,  it  is  reasonable  and  alto- 
gether Just  that  he  should  compensate  the 
creditors  for  the  delay  which  he  has  inter- 
posed.   Bralnard  v,  Jones,  18  N.  X.  35. 

In  Hurley  v.  Tucker,  128  *App.  Dlv.  580, 
112  N.  T.  Supp.  »80,  affirmed  198  N.  Y.  534, 
92  N.  B.  1087,  it  was  held  that  an  owner  of 
real  property  who  retained  in  his  hands  about 
$10,000,  the  amount  unpaid  on  a  contract  for 
work  done  and  material  furnished  thereon, 
and  against  which  real  property  mechanics' 
liens  had  been  filed  by  various  subcontractors, 
is  not  chargeable  with  interest  thereon  while 
the  amount  remains  in  his  hands  awaiting 
the  decision  of  the  court  as  to  whom  it 
should  be  paid,  if  at  no  time  he  could  have 
safely  paid  it  over  to  the  lienors.  American 
Surety  Co.  v.  Lawrenceville  Cement  Co.  (C 
C.)  110  Fed.  717;  Laughlin  Co.  v.  American 
Surety  Co.,  114  Fed.  627,  61  C.  C.  A.  247. 

In  the  more  recent  case  of  Faber  v.  City  of 
New  York,  222  N.  Y.  255,  262,  118  N.  E.  609, 
610,  this  court  say: 

"The  question  of  the  allowance  of  interest  on 
unliquidated  damages  has  been  a  difficult  one. 
The  rule  on  this  subject  has  been  in  evolution. 
To-day,  however,  it  may  be  said  that  if  a  claim 
for  damages  represents  a  pecuniary  loss,  which 
may  be  ascertained  with  reasonable  certainty 
as  of  a  fixed  day,  then  interest  is  allowed  from 
that  day.  The  test  is  not  whether  the  demand 
is  liquidated.  Was  the  plaintiff  entitled  to  a 
certain  sum?  Should  the  defendant  have  paid 
it?  Could  the  latter  have  determined  what  was 
due,  either  by  computations  alone  or  by  com- 
putation in  connection  with  established  market 
values,  or  other  generally  recognized  stand- 
ards?" 

We  do  not  think  that  the  defendant  in  this 
case  could  have  safely  determined  by  any 
investigation  and  computation  what  distribu- 
tion to  liave  made  of  the  amount  of  the  bond 
without  the  aid  of  a  decree  of  the  court 
When,  however,  this  action  was  brought  in 
equity  to  determine  and  apportion  the  liabil- 
ity of  the  defendant  among  the  several  credi- 
tors of  the  defaulters  for  the  benefit  of  whom 
the  bond  herein  was  given,  it  was  a  demand 
for  the  payment  thereof  for  such  creditors, 
and,  there  being  no  dispute  about  the  de- 
fault of  the  bankrupts  in  the  transmission  of 
money  deposited  with  them  and  no  substan- 
tial dispute  that  the  amount  of  the  default 
was  in  excess  of  the  penalty  of  the  bond,  the 
defendant  could  properly  and  safely  have 
paid  the  amount  of  the  bond  Into  court  to  be 
there  distributed  among  those  entitled  there- 
to, and  thus  be  relieved  from  all  further  Ua- 
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biUty  thereon.  The  aUowance  of  Interest  Is 
sometimes  determined  upon  considerations  of 
equity  and  natural  Justice.  Woerz  y.  Schu- 
macher, lei  N.  Y.  530,  56  N.  B.  72;  Bralnard 
T.  Jones,  18  N.  Y.  85;  Blun  v.  Mayer,  18»  N. 
Y.  153,  158,  81  N.  B.  780;  Forschlrm  v. 
Mechanics'  &  Traders'  Bank  of  N.  T.,  206 
N.  Y.  745,  100  N.  B.  1127,  nevershig  a  judg- 
ment on  the  dissenting  opinion  In  s.  a,  137 
App.  Wt.  148,  122  N.  Y.  Snpp.  168.  As  the 
defendant  could  have  safely  paid  the  amount 
of  the  bond  into  court  as  soon  as  this  action 
was  brought,  considerations  of  equity  and 
natural  Justice  would  seem  to  require  that  It 
should  have  done  so,  or  on  failure  so  to  do 
pay  interest  upon  the  amount  of  the  bond 
from  that  time. 

[4]  We  are  of  the  (pinion  that  the  defend- 
ant should  be  deemed  in  default  on  the  bond 
for  the  purpose  of  charging  it  with  interest 
as  of  the  date  of  the  commencement  of  this 
action.  See  Illinois  Surety  Oo.  y.  John  Davis 
Co.,  244  n.  S.  376,  37  Sup.  Ct  614,  61  L.  Bd. 
1206. 

The  Judgment  should  be  modified  so  as  to 
Include  interest  on  the  $15,000  from  July  9, 
1913,  the  day  of  the  commencement  of  this 
action  to  the  day  of  the  entry  of  Judgment, 
and,  as  thus  modified,  affirmed,  without  costs. 

HISCOOK,  C.  J.,  and  HOGAN,  OARDOZO, 

POUND,  Mclaughlin,  and  Andrews, 

JJ.,  concur. 
Judgment  accordingly. 


(2!«  K.  T.  IM)        

TOWN  OF  LBRAY  y.  NEW  YORK  CENT.  E. 
CO. 

(Court  of  Appeals  of  New  York.    March  21, 
1919.) 

1.  HiOHWATs     «s»79<2,8)  — Abandonuxht  — 

NONUSKB. 

Under  the  Highway  Law,  f  284,  proyiding 
that  "every  highway  that  shall  not  have  been 
traveled  or  used  as  a  highway  for  six  years, 
shall  cease  to  be  a  highway,"  where  a  highway 
crossing  a  railroad  track  had  been  blocked  at 
one  end  for  more  than  six  years  by  a  building, 
and  there  had  been  no  travel  thereon  by  ve- 
hicles during  snch  time,  and  the  travel  by  pedes- 
trians over  the  same  bad  not  proceeded  along  a 
defined  path,  snch  highway  had  ceased  to  exist. 

2.  Highways  i8=>70(2,  3)  —  Abandonment  — 
NoNCSEB  Except  bt  Tbespassebb  Upon 
Railway  Tkaok. 

Under  Highway  Law,  i  234,  where  a  high- 
way crossing  a  railroad  track  had  not  been  used 
for  over  six  years  except  by  pedestrians  who, 
instead  of  crossing,  walked  upon  the  track  in 
violation  of  Railroad  Law,  {  83,  and  in  no  well- 
defined  path,  the  highway  was  abandoned. 

Appeal    from    Supreme   Conrt,    Appellate 
Division,  Fourth  D^artment. 


Actl(m  by  the  Town  of  Leray  against  the 
New  York  Central  Railroad  Company.  From 
a  Judgment  of  the  Appellate  Division  (177 
App.  Dlv.  944,  164  N.  Y.  Supp.  234)  affirming 
by  a  divided  court  a  Judgment  of  the  Special 
Term  for  plaintiff,  defendant  appeals;.  Be- 
versed,  and  new  trial  granted. 

Francis  E.  (Mien,  of  Watertown,  for  ap- 
pellant. 

F.  B.  Pitcher,  of  Watertown,  for  respond- 
ent. 

CARDOZO,  J.  This  Is  an  action  for  an  in- 
junction to  restrain  the  obstruction  of  a  high- 
way. 

Early  in  the  nineteenth  century,  Pearl 
street  in  the  village  of  Evans  Mills  was  op^i- 
ed  to  public  travel.  Its  course  lay  east  and 
west  The  right  of  way  of  the  Potsdam  & 
Watertown  Railroad  Company,  the  defend- 
ant's predecessor,  ^as  acquired  in  1854,  and 
the  tracks,  running  north  and  south,  crossed 
Pearl  street  at  ri^t  angles.  At  first,  there 
was  no  Interferoice  with  public  trav^  The 
railroad,  in  building  its  roadbed,  lowered  the 
grade  two  n  three  feet,  bat  planks  were  laid 
between  the  rails,  and  a  woodm  bridge  sup- 
plied a  means  of  descent  from  the  roadway 
to  the  grade.  In  1870,  there  was  a  change. 
On  the  west  side  of  the  tracks,  the  defendant 
built  a  fr^ht  houses  whldi  spanned  the 
street  from  side  to  side,  and  barred  travel 
to  the  west  The  crossing  remained,  but 
there  was  no  highway  beyond.  In  1891,  there 
was  another  change.  The  defendant  tore  up 
the  planks  between  the  rails,  and  demolished 
the  bridge.  Since  then,  the  crossing  has  been 
impassable  or  substantially  Impassable  for 
vehicles  or  teams.  If  any  use  continued,  it 
was  by  pedestrians  only.  A  few  feet  north 
of  the  freight  bouse  Is  the  railroad  sptatlim, 
and  back  of  the  station  are  stores  and  a 
hotel.  Pedestrl&ns  passing  through  Pearl 
street  continued  to  cot  across  the  tracks  to 
reach  those  points  of  destination.  In  doing 
so  they  made  a  beaten  pathway  down  the 
bank.  After  descending  to  the  tracks,  they 
followed  no  defined  cours&  Some  went 
straight  across,  and  then  along  the  tracks  to 
the  side.  Others,  and  probably  most,  crossed 
the  traces  diagonally,  and  thus  to  the  sta- 
tion or  beyond.  All  exposed  themselves  to 
the  risk  of  Injury  from  passing  trains.  In 
1909,  the  defendant,  anxious  to  avert  this 
danger,  built  a  wire  fence  across  Pearl  street 
along  the  easterly  side  of  its  right  of  way. 
The  plaintiff  complains  of  that  obstruction. 
The  trial  Judge  permitted  the  defendant  to 
bar  the  approach  of  vehicles,  but  required  It 
to  construct  a  gate  or  opening  for  the  coa- 
venlence  of  pedestrians.  The  Appellate  Di- 
vision affirmed  by  a  divided  court 

[1]  We  think  that  Pearl  street  has  be^i 
discontinued  as  a  highway  between  the  lines 
of    the   defendant's    roadway      Section    234 
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of  the  Highway  Law  (ConsoL  Laws,  c.  25) 
provides  that — 

"Every  highway  that  shall  not  haT«  been  trav- 
eled or  ased  as  a  hiehway  for  six  years,  shall 
cease  to  be  a  highway,  and  every  public  right 
of  way  that  shall  not  have  been  nsed  for  said 
period  shall  be  deemed  abandoned  aa  a  right 
of  way." 

There  has  been  no  travel  to  the  west  of 
the  tracks  since  1870.  That  has  been  made 
Impossible  by  the  construction  of  the  freight 
honse.  Indeed,  the  trial  Judge  has  found 
that,  from  that  point  to  the  west,  the  high- 
way has  been  ertingrulshed.  The  only  Question 
is  whether  there  has  been  any  use  as  a  high- 
way of  the  space  between  the  tracks.  It  Is 
admitted  that  since  18&1  there  has  been  no 
such  use  by  teams  or  vehicles.  The  planka 
between  the  rails,  and  the  bridge  that  sup- 
plied a  means  of  descent  from  the  street  to 
the  lowered  grade,  have  b^n  removed,  and  all 
the  visible  tokens  of  a  highway  crossing  have 
been  destroyed.  Pedestrians,  it  is  true,  have 
continued  to  cross  the  tracks  at  times;  but 
we  think  they  have  done  nothing  that  will 
ke^  the  highway  alive.  They  have  not  fol- 
lowed the  lines  of  the  ancient  street  They 
have  dimbed  down  the  bank  and  then  scat- 
tered'in  all  dlrectl<ms.  We  have  held  that 
an  unobstructed  sidewalk  may  preserve  a 
highway,  though  vehicles  are  barred.  Man- 
gan  V.  Village  of  Sing  Sing,  26  App.  Div.  464, 
467,  60  N.  T.  Supp.  647,  affirmed  on  opinion 
below,  164  N.  Y.  560,  58  N.  B.  1089.  But 
travel  in  such  cases  proceeded  along  defined 
and  constant  lines.  The  pathway  was  nar- 
rowed, but  it  was  used  as  streets  are  used. 
That  la  not  the  situation  here.  There  may 
have  been  a  use,  but  not  a  use  "as  a  high- 
way." If  a  pole  or  a  fence  had  been  placed 
across  the  road,  pedestrians  might  have 
clambered  under  or  over,  and  made  their 
way  to  the  tracks.  Use  "as  a  highway"  in- 
volves something  more.  Travel  must  pro- 
ceed, in  forms  reasonably  normal,  along  the 
lines  of  an  existing  street  City  of  New 
Rocbelle  v.  New  Rochelle  Coal  &  lAimber  Co., 
224  N.  T.  696,  121  N.  B.  270;  Barnes  v.  Mid- 
land R.  R.  Terminal  Co.,  218  N.  Y.  91,  98, 
112  N.  E.  926,  and  cases  there  dted. 

[2]  That  there  was  no  such  travel  here  Is 
plain.  It  becomes  still  plainer  when  we  re^ 
call  the  provisions  of  section  83  of  the  Rail- 
road Law  (Consol.  Laws,  c.  49).  That  sec- 
tion provides  that — 

"No  person  other  than  those  connected  with 
or  employed  upon  the  raUroad  shall  walk  upon 
or  along  its  track  or  tracks,  except  where  the 
same  shall  be  laid  across  or  along  streets  or 
highways,  in  which  case  he  shall  not  walk  upon 
the  track  unless  necessary  to  cross  the  same." 

It  could  not  be  necessary  to  cross  these 
tracks,  for  after  crossing  them  the  traveler 
could  not  go  anywhere  wltliout  walking  alcmg 
the  tracks,   and  thereby  breaking  the  law. 


That  situation  has  continued  since  1891. 
Since  that  time  at  least,  travdl  at  the  cross- 
ing has  been  irrespective  of  highway  lines 
and  for  purposes  that  have  no  relation  to 
legitimate  highway  uses.  With  the  wisdom 
of  the  rule  laid  down  in  section  2S4  <tf  the 
Highway  Law  we  have  no  concern.  The  rule 
is  thero,  and  we  must  enforce  it  sensibly  and 
fairly. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  With  costs  to  abide  the 
event 

HISCOCK,  C.  J.,  and  OOLLIN,  CUDDE- 
BACK,  POUND,  CRANE,  and  ANDREWS, 
JJ.,  concur. 

Judgmoit  reversed,  eta, 


(228  N.  T.  M) 
MORGAN  MUNITIONS  SUPPLY  CO.,  Inc.,  t. 
STUDEBAKEB  CORPORATION 
OF  AMERICA. 

(Court  of  Appeals  of  New  York.    March  21, 
1919.) 

1.  Names  «=>10— Using.  Vjllbs  Naue. 

Where  one  falsely  assumed  name  of  another 
and  entered  into  a  contract  in  the  name  of  such 
other  person,  there  was  no  valid  contract. 

2.  Pleadino  4=»87  —  Defenses  —  Mode  of 
puiadinq. 

Matter  which  would  be  sufficient  under  a 
general  denial  loses  none  of  its  efficacy  by  be- 
ing pleaded  as  a  defense. 

3.  Names  «=9l0— Usmo  Faxbe  Name— Effect 

OF  IlXEOAUrT. 

One  who  obtains  employment  in  violation 
of  Pen.  Law,  {  939,  by  falsely  giving  name  of  a 
third  person,  cannot  recover  on  the  contract  for 
services  rendered. 

4.  CONTaACTS  <8=3l38(l)  —  B&EAOH  OF  PENAI, 

Law. 
The  law  of  contracts  is  no  more  vital  than 
the  Penal  Law,  there  being  no  degrees  in  legal 
obligations,  and  the  courts  will  not  enforce  a 
contract  where  in  doing  so  they  would  uphold 
violation  of  a  Penal  Law. 

8.  Pleadino    «=>194(4)  —  Defenses— Demcb- 

BEB. 

In  an  action  on  a  contract  for  commiaaions 
for  obtaining  business,  where  defendant  in  one 
defense  pleaded  that  there  was  no  contract  in 
that  plaintiff  had  falsely  assumed  the  name  and 
honors  of  a  third  person  when  entering  into  the 
contract,  a  demurrer  to  a  second  defense  pray- 
ing for  a  rescission  of  the  contract  should  be 
sustained;  the  facts  pleaded  being  the  same  as 
in  the  first  defense. 

Appeal  from  Supreme  Court,  Appelate  Di- 
vision, First  Department 

Action  by  the  Morgan  Munitions  Supply 
Company,  Incorporated,  against  the  Stude~ 
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baker  Oorporatlon  of  America.  From  aiT'or- 
der  of  tbe  Appellate  Division  (180  App.  Dly. 
630,  168  N.  Y.  Supp.  87)  affirming  an  order 
of  the  Special  Term  overruling  demurrer  to 
tbe  first  defense  In  the  answer  and  reversing 
that  part  of  the  order  which  sustained  de- 
murrer to  a  second  defense,  the  plaintifr  ap- 
peals. Affirmed  in  part,  and  reversed  in 
part 

See,  also,  182  App.  Dlv.  890, 168  N.  X.  Supp. 
1120;  183  App.  Div.  928,  169  N.  X.  Suw. 
1106. 

James  A.  O'Gorman,  of  New  Xoik  City, 
for  appellant    ' 

Alfred  Or^ory,  of  New  Xork  City,  for  re- 
spondent 

CRANE,  J.  The  a]n>eal  is  from  an  order 
overruling  demurrers  to  the  new  matter  set 
up  as  defenses  to  the  cause  of  action  set 
forth  in  the  complaint 

The  plaintiff  In  its  pleading  alleges  that 
in  the  month  of  September,  1914,  at  New 
Xork  City,  the  defendant  entered  into  an 
agreement  with  one  Hill  O.  Morgan  authoriss- 
ing  and  requesting  him  to  negotiate  sales 
with  and  obtain  orders  from  the  governments 
engaged  In  the  war,  and  promised  to  pay 
him  a  commission  of  6  per  cent,  upon  the 
purchase  price  of  all  the  goods  sold  by  the 
defendant  as  the  result  of  his  efforts.  It 
further  alleges  that  on  or  about  the  15th  day 
of  November,  1914,  as  the  result  of  the  ef- 
forts of  said  Hill  O.  Morgan,  the  defendant 
sold  to  the  government  of  Great  Britain  artil- 
lery harness  and  saddles,  and  received  the 
sum  of  (16,500,000  in  payment,  of  whlc^  Hill 
O.  Morgan's  share  according  to  his  contract 
was  $825,000.  Demand  is  made  for  the 
amount  This  action  is  brought  by  the  plain- 
tiff as  the  assignee  of  the  said  Hill  O.  Mor- 
gan. 

The  supplemental  answer  sets  up  two  de- 
fenses, the  first  showing  that  no  contract  was 
made,  or  else  that  the  contract  made  cannot 
be  enforced  for  illegality,  and  the  second  al- 
leging facts  as  and  for  a  rescission  of  any 
contract  of  employment. 

As  to  the  first  defense:  This  states  that 
Hill  O.  Morgan  was  a  retired  colonel  in  the 
Gngllsh  army,  of  known  and  distinguished 
reputation,  having  served  with  Lord  Kitchen- 
er in  Egypt  and  South  Africa,  ahd  at  the 
time  In  question  was  the  administrative  mem- 
ber of  the  British  war  office  for  the  supply 
of  forage  to  the  troope  over  sea  and  home. 
Francis  Curtis  Morgan,  it  is  alleged,  was  a 
brother. of  Hill  O.  Morgan,  and  illegally  lih- 
personated  him,  I7  representing  in  writing 
to  the  defendant  that  he  was  Hill  O.  Mor- 
gan, and  could  by  his  connections  stated  se- 
cure the  contracts  for  the  purchase  of  sup- 
plies. The  auHwer  then  states  that  these 
representations  were  made  by  Francis  Curtis 
Morgan  to  obtain  employment  from  the  de- 
fendant ;    that  the  defendant   relied   upon 


them  in  employing  Francis  Curtis  Morgan 
in  the  name  of  and  as  HiU  G.  Morgan.  In 
substance  tbe  answer  is  that  the  contract  set 
forth  in  the  pleading  was  not  made  with 
Hill  G.  Morgan,  but  with  one  Francis  Curtis 
Morgan,  posing  and  Impersonating  Hill  O. 
Morgan. 

T^vo  legal  conclusions  follow  from  this  de- 
fense: 

[1]  1.  That  no  such  contract  was  made  as 
the  plaintiff  alleges ;  for,  if  the  facts  of  the 
defense  be  true,  the  plaintiff  could  not  re- 
cover upon  acontrajit  made  apparently  and 
supposedly,  but  not  in  fact  with  Hill  G. 
Morgan.  If  the  defendant  in  form  contracted 
with  Hill  Q.  Morgan  when  there  was  no  Hill 
Q.  Morgan  in  the  transaction,  but  somebody 
else  who  falsely  assumed  his  name  and  hon- 
ors, there  would  be  no  contract.  This  is  not 
a  matter  of  mere  name;  it  embodies  the 
Identity  of  a  living  person  whom  the  defend- 
ant was  led  to  believe  it  was  negotiating 
with.  Any  other  name  and  person  will  not 
do.  We  say  nothing  about  quantum  meruit 
as  it  is  not  here  before  us. 

It  will  be  noted  also  that  there  Is  no 
agency  express  or  implied  In  the  answer. 

[2]  Some  of  my  Associates  are  of  the  opin- 
ion that  this  defense  was  unnecessary,  as  un- 
der the  general  denial  the  defendant  could 
prove  that  there  was  no  contract  with  HIU 
O.  Morgan  as  stated  in  the  complaint  Even 
if  this  be  so,  the  matter  set  forth  Is  a  good 
defense  and  does  not  submit  to  demurrer. 
Matter  which  would  be  sufficient  under  a 
general  denial  loses  none  of  its  efficacy  by 
being  pleaded  as  a. defense. 

(3, 4]  2.  The  facts  pleaded  In  this  defense 
would  bar  Francis  Curtis  Morgan  from  re- 
covering upon  the  contract  in  his  own  name 
or  the  name  of  HlU  G.  Morgan,  because  of 
his  violation  of  section  939  of  the  Penal  Law 
(Consol.  Laws,  c.  40),  which  reads: 

"A  person  who  obtains  employment  *  •  • 
by  *  *  *  any  false  statement  in  writing,  as 
to  his  name,  residence,  previous  employment  or 
qaalification,  *  *  *  is  guilty  of  a  misde- 
meanor." 

As  held  by  fhe  Appellate  Division  in  this 
case,  a  contract  procured  by  the  commission 
of  a  crime  la  unenforceable  even  if  executed 
(citing  Slrkln  v.  Fourteenth  Street  Store,  124 
App.  Dlv.  384,  108  N.  X.  Suppi  880).  The  U- 
legallty  does  not  consist  in  the  approach  to 
the  contract  as  stated  in  Cody  v.  Dempsey, 
86  App.  Div.  835,  83  N.  X.  Supp.  899,  as  Mor- 
gan could  not  establish  his  case  upon  the 
contract  without  proving  its  Illegal  nature. 
No  person  can  maintain  an  action  to  which 
he  must  trace  his  title  through  his  own 
breach  of  the  law.  Hall  y.  Corcoran,  107 
Mass.  251,  260,  9  Am.  Bep.  80. 

The  leading  case  upon  this  subject  Is  Con- 
tinental Wall  Paper  Co.  v.  Voight  &  Sons  Co., 
212  U.  S.  227,  29  Sup.  Ct  280,  53  L.  Ed.  486, 
where  it  was  held  that  a  vendor  could  not 
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recover  for  the  price  of  wall  paper  sold  and 
delivered,  as  to  enforce  the  claim  would  be 
to  aid  In  the  execution  of  an  agreement  In 
restraint  of  trade. 

In  proving  the  contract  It  would  be  neces- 
sary for  the  plaintiff,  If  the  niay:er  set  forth 
in  this  defense  be  true,  to  show  that  Its  as- 
signor violated  the  Penal  Law,  and  the  courts 
in  enforcing  the  contract  would  be  using  the 
violation  of  one  law  to  sustain  another.  The 
law  of  contracts  is  no  more  vital  than  the 
Penal  Law,  as  there  are  no  degrees  In  legal 
obligations. 

[6]  As  to  the  second  defense,  however,  we 
think  the  demurrer  should  have  been  sus- 
tained, as  the  matter  is  neither  necessary  nor 
sufficient  for  a  rescission.  The  facts  pleaded 
are  the  same  as  those  set  forth  In  the  first 
defense,  with  the  additional  statement  that 
the  services  of  Francis  Curtis  Morgan  were 
of  no  value  to  the  defendant,  and  that  the 
defense  is  Interposed  "as  and  for  a  rescls- 
^on  of  any  contract  of  employment  made  be- 
tween it  and  said  Francis  Curtis  Morgan." 

What  has  been  said  above  may  be  here  re- 
peated as  to  this  defense.  The  complaint  al- 
leges no  contract  with  Francis  Curtis  Mor- 
gan. The  only  ground  for  rescission  is  that 
the  person  the  defendant  contracted  with 
falsely  represented  himself  to  be  Col.  Morgan 
■ot  the  British  army;  that  the  agreement 
was  intended  for  the  colonel,  not  an  impos- 
ter.  If  this  be  so,  there  was  no  contract,  as 
heretofore  stated.  The  facts  pleaded  for  a 
rescission  go  further,  and  show  that  there 
could  be  no  contract  to  be  rescinded. 

The  pleading,  therefore,  was  demurrable 
in  tikis  respect 

This  conclusion  renders  It  unnecessary  for 
us  to  consider  whether  the  defendant  under 
these  circumstances  should  have  pleaded  the 
rescission  as  a  defense  as  matter  of  law  or 
have  set  it  forth  as  a  counterclaim  in  equity, 
asking  for  rescission.  Gould  v.  Cayuga  Coun- 
ty National  Bank,  86  N.  X.  76,  79,  81,  84. 

It  might  be  well,  however,  to  mention  that 
In  the  case  of  Schank  v.  Schnchman,  212  N. 
T.  852,  106  N.  B.  127,  the  plaintiff  was  suing 
for  a  sum  of  money— excessive  and  illegal 
charges — ^whereas  In  a  case  where  the  plaln- 
tlfF  asks  for  a  rescission  and  desires  to  re- 
turn the  value  of  services  which  cannot  be 
determined  without  judicial  aid  he  generally 
must  resort  to  a  court  of  equity  for  relief. 

For  the  reasons  above  stated,  we  affirqi  so 
much  of  the  Appellate  Division's  order  as 
overrules  the  demurrer  to  the  first  defense, 
with  leave  to  withdraw  said  demurrer,  and 
reverse  so  much  ot  the  order  as  overrules 
the  demurrer  to  the  second  defense.  We  sus- 
tain the  demurrer  .to  the  second  defense, 
without  costs  in  this  court  or  in  the  Appel- 
late Division  to  either  party.  The  first  ques- 
tion certified  should  be  answered  in  the  af- 
firmative, and  the  second  In  the  negative. 


HISCOCK,  O.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK.  HOGAN,  and  McLAUGHUN. 
JJ.,  concur. 

Ordered  accordingly. 


(2U  N.  T.  185) 
KAVANATJGH  v.  KA.VANAU6H  KNITTING 
CO.,  Inc.,  et  al. 

(Court  of  Appeals  of  New  Tork.    April  8, 1019.) 

1.  CoBPOBATioNS  ^=9610(2)  —  Dissolution- 
Resolution  OF  BOABD. 

Gen.  Corporation  Law,  g  221,  contemplates 
that  corporate  directors  shall  proceed  at  a  meet- 
ing in  good  faith  and  through  honest  belief  that 
calling  for  stockholders'  meeting  to  vote  on  dis- 
solution is  "advisable"  and  will  be  beneficial  and 
profitable  to  the  corporation  and  stockholders, 
and  they  cannot  consider  their  personal  wishes, 
comfort,  or  advantage. 

2.  COBPORATIONS  <3=»620— ACTION  TO  Enjoin 
Dissolution— Complaint— TiMK    Limit  or 

COBPORATION. 

^ongh  a  complaint  by  a  minority  stock- 
holder  of  defendant  corporation  seeking  to  en- 
join individual  defendants  as  directors  and  ma- 
jority stockholders  from  continuing  proceeding 
for  dissolution  does  not  allege  its  duration  as 
limited  in  certificate  of  incorporation  pursuant 
to  the  Business  Corporation  Law,  §  2,  it  is 
sufficient  if  its  allegations  cleariy  support  the 
inference  and  the  briefs  and  arguments  of  the 
counsel  assume  that  its  time  limit  had  not  ex- 
pired. 

3.  CORFOBATIONS  <3=s>307  —  DiBECTOBS— RELA- 
TION TO  SrocKHOLnEBs— Relation  of  Tbust 
—Goon  Faith. 

The  relation  of  corporate  directors  to  stock- 
holders is  essentially  that  of  trustee  and  cestui 
que  trust,  and  the  directors  are  bound  to  con- 
scientious fairness,  morality,  and  honesty  in 
purpose,  and  held,  in  official  action,  to  the  ex- 
treme measure  of  candor,  unselfishness,  and  good 
faith. 

4.  Cokpobations  «=>610(1)  —  Dissolution — 
BoABo  OF  Dibectobs  —  Good  Faith  —  Un- 
lawful AND  Opfbebsivb  Acts. 

Tbo  law,  ordinary  justice,  and  sound  busi- 
ness policy  require  that  the  existence  of  a  cor- 
poration shonid  not  be  attacked,  within  the 
period  fixed  by  its  charter,  by  its  board  of  di- 
rectors acting  in  bad  faith,  fraudulently  or 
through  intent  to  punish  or  oppress  a  stockhold- 
er because  he  defends  himself  in  the  courts  or 
otherwise  against  their  illegal  and  unfair  acts. 

6.   COBFOBATIONS   *=a610(2)  —  DlBSOLOTlON— 

Stookholdebs— Good  Faith. 
Eiquity  recognizes  that  the  stockholders  are 
the  proprietors  of  the  corporate  interests,  and 
are  ultimately  the  only  beneficiaries  thereof,  and 
managing  stockholders  are  bound  to  determine 
and  control  the  question  of  corporate  dissolution 
under  Gen.  Corp.  Law,  {  221,  in  regard  to  whicii 
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thP7  occupy  a  relation  of  trast  a's  between  tfaem- 
advea  and  the  corporation,  an^  are  burdened 
and  restricted  hj  fiduciary  obligations. 

e.  Corporations  9=9610(2)  —  DissoL,TrTioN— 
Duties  of  Stockhoij>icbs— Bad  Faith— 1n- 

DIVIDUAI.  ADVANTAOS. 

In  taking  corporate  action  under  Gen.  Cor- 
poration Law,  {  221,  to  dissolve  a  corporation, 
the  stockholders  are  acting  for  the  <x>rporation 
and  for  each  other,  and  they  cannot  ase  their 
corporate  power  in  bad  faith  or  for  their.indi- 
Tidual  advantage  or  purpose. 

7.  Corporations  «=»610(2)  —  Dissoi-tttion— 
DuTT  OF  Stookhoujbbs  and  Dibkoiors— 
Bad  Faith. 

While  the  consent  of  those  who  constitute 
the  board  of  directors,  expressed  at  a  meeting 
of  stockholders  held  under  the  statute,  in  fa- 
vor of  dissolution,  will  effect  it,  they  being  ma- 
jority of  stockholders,  the  trust  relation  will 
rest  upon  tbem  in  the  stockholders'  meeting,  and 
will  be  violated  in  the  absence  of  restraint  by 
bad  faith,  self-interests,  and  wrongful  intent 

8.  Corporations  «=3620  —  Dibsoi-xttion  — 
Fraud  op  Majorztt  Stookholders— Kqui- 
tablk  Relief  to  Minoritt  STOCKHoiiOERS. 

Courts  cannot  pass  upon  the  question  of 
expediency  of  the  dissolution  of  a  corporation, 
which  is  a  matter  for  the  board  of  directors  and 
stockholders  to  decide,  but  they  will,  when  the 
facts  presented  in  an  appropriate  action  de- 
mand, adjudge  whether  Uie  directors  and  ma- 
jority stockholders  have  acted  in  good  faith,  and 
grant  equitable  relief  where  they  were  acting 
tn  bad  faith,  fraud,  or  in  breach  of  trust 

9.  Corporations  «=9620— Dissolution— En- 
joininq    dlssolxmon — couplaint— suffi- 

CIENCT. 

A  complaint  by  a  minority  stockholder  alleg- 
ing that  directors  composing  the  majority  of 
stockholders  were  proceeding  for  dissolution  of 
the  corporation  through  bad  faith,  and  for  per- 
sonal ends  and  in  violation  of  trust,  held  soffi- 
cient  to  stat^  a  cause  of  action  to  prevent  the 
dissolution  by  injunction. 

Appeal  from  Supreme  Court,  Appelate  Di- 
vision, Third  Department 

Suit  by  George  W.  Kavanaugh  against  the 
Kavanau^  Knitting  Company,  Incorporat- 
ed, and  others.  JFrom  an  order  of  the  Appel- 
late Division  (184  App.  DIv,  650,  172  N.  Y. 
Supp.  676)  which  affirmed  an  order  of  the 
Special  Term  granting  defendants'  i^otion 
that  judgment  be  rendered  in  thrfr  favor  up- 
on the  pleadings,  and  dismissing  the  com- 
plaint, the  plaintiff  appeals  by  permission. 
Orders  reversed,  motion  denied,  and  ques- 
tions certified  answered  in  affirmative. 

See,  also,  172  N.  I.  Supp.  900;  173  N.  X, 
.Supp.  Oil. 

A.  &  Gilbert,  of  New  York  Olty,  for  ai^el- 
lant  ' 

Edgar  T.  Brackett,  of  Saratoga  Springs, 
for  reeiwndents. 


COM#IN,  J.  The  plaintiff  a  minority  stock- 
holder in  the  defendant  corporation,  seeks  a 
judgment  enj<rfnlng  the  individual  defendants, 
aa  directors  of  and  majority  stockholders  in 
the  corporation,  from  continuing  the  proceed- 
ing instituted,  by  the  resolution  of  the  direc- 
tors, under  sectl<»  221  of  the  (Jeneral  Corpora- 
tion Law  (Consol.  Laws,  c.  2S)  to  dissolve  the 
corporation  and  declaring  void  the  resolution. 
The  Special  Term,  upcm  the  application  of 
the  defendants,  made  upon  the  pleadings  by 
Its  order,  whit*  the  AppeUate  Division  has 
affirmed,  dismissed  his  complaint  The  ques- 
tion certified  to  this  court  by  the  order  of  the 
AppeUate  Division  permitting  the  appeal  Is: 
"Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?" 

The  facts  alleged  In  their  substance  and 
effect  are:  In  December,  1912,  the  plaintifl" 
and  the  defendants  Kavanaugh  organized, 
under  the  laws  of  this  state,  the  defendant 
corporation,  as  a  business  corporation,  with 
themselves  as  equal  owners  of  the  authorized 
3,000  shares  of  its  capital  stoc*,  and  its  sole 
directors.  Such  oVraershlp  of  the  stock 
*aree  has  remained  except  the  defendant 
Frederick  W.  Kavanaugh  transferred  on 
February  28,  1918,  5  shares  to  the  defendant 
Button,  quaUfylng  him  for  directorship.  The 
corporation  has  been  exceedingly  prosperoua 
Charles  H.  Kavanaugh  has  continuously  been 
its  president  Frederick  W.  Kavanaugh  its 
secretary  and  treasurer  until  February,  1»18, 
and,  untU  May,  1917,  the  plaintiff  Its  vice 
president  In  May,  1917,  at  a  special  meet- 
ing of  the  stockholders,  caused  by  the  defend- 
ants B^avanaugh  to  be  called  for  the  purpose, 
the  by-laws  were  so  amended  as  to  provide 
that  a  majority,  Instead  of  all,  as  originally 
provided,  of  the  directors  should  constitute 
a  quorum  at  any  meeting  of  the  directors, 
and  the  board  of  directors  by  a  majority  vote 
could  remove  any  officer  of  the  company, 
either  with  or  without  cause,  at  any  regular 
or  special  meeting  of  the  hoard.  The  last 
provision  was  adopted  by  the  votes  of  the 
defendants  Kavanaugh  with  the  avowed  pur- 
pose of  forcing  the  plaintiff  to  resign,  under 
threat  of  removal,  from  the  office  of  vice 
president  The  plaintiff  thereupon  resigned 
as  vice  president  At  a  regular  meeting  of 
the  board  of  directors  In  June,  1917,  the  de- 
fendants Kavanaugh  adopted  a  resolution 
whereby  Oie  compensation  of  each  of  the 
president  and  tlie  secretary  and  treasurer 
was  fixed  at  20  per  cent,  of  the  corporate  net 
earnings  to  date  from  January  1, 1917,  before 
charging  of  any  aum  for  depreciation  of  cor- 
porate property,  that  is,  for  the  year  1917  at 
$89,526.20.  The  plaintiff  had  no  knowledge 
or  notice  of  the  adc^tlom  of  this  resolution 
until  about  January  80,  1918.  At  the  annual 
meeting  of  the  stockholders  In  January,  1918, 
the  defendants  Kavanaugh  elected  the  In- 
dividual defendants  directors.    The'defendant 
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Button  thffli  was  not  a  stoddiolder  In,  and 
for  some  years  prevloas  bad  been  a  book- 
keeper for,  tbe  cori>oratloo.  Thereupon  E^ed- 
erlck  W,  Kavanaugh  waa  elected  vice  presi- 
dent and  treasurer  and  Button  secretary  of 
the  corporation,  and  the  oomi>en8atlon  to  the 
president,  Charles  H.  Kavanaugh,  and  to  the 
treasurer,  Frederic*  W.  Kavanaugh,  of  the 
^ear  1917  was  continued  for  the  year  1918. 
Upon  the  demand  of  the  t^alntlfl  that  the 
resolutions  so  fixing  the  compensation  be  re^ 
sdnded,  tbe  defendants  Kavanaugh  caused  a 
resolution  to  be  adopted  at  a  special  meeting 
of  the  stockholders  approving  the  resolutions 
.fixing  the  compensatloii  to  Frederick  W. 
Kavanaugh,  except  the  compensation  for 
1917  should  be  calculated  from  June  11,  1917, 
instead  of  from  January  1,  1917.  Frederick 
W.  Kavanaugh  did  not  vote  the  995  shares 
owned  by  him.  The  5  shares  transferred  by 
him  to  Button  and  the  1,000  shares  owned  by 
Charles  H.  Kavanaugh  were  voted  In  favor 
of  the  reeoluUMi.  Tbe  shares  of  the  plaln- 
tlfC  were  voted  against  It  No  action  was 
taken  concerning  the  CDm{>ensatlon  of  Charles 
H.  Kavanaugh.  The  compensation  so  voted 
is  unfair  and  unreasonable,  and  enormously 
greater  than  is  i>ald  for  similar  services  by 
similar  or  greater  corporations.  On  April 
15,  1918,  the  plaintiff  began  an  action  In  the 
Supreme  Court  against  those  who  are  the 
defendants  in  this  action  to  secure  a  Judg- 
ment whlcih.  among  other  things,  would  de- 
clare void  the  resolutions  fixing,  and  enjoin 
tJiB  payment  of,  the  compensation  so  voted, 
or  any  compensaticMi  In  excess  of  such  sum 
as  represented  the  reasonable  and  fair  value 
of  the  services  rendered  by  Charles  H.  Kava- 
naugh and  Frederick  W.  Kavanaugh  respec- 
tively. On  April  26,  1918,  the  individual 
dtfemdants,  at  a  meeting  of  the  board  of  di- 
rectors, Instituted  the  proceedings  provided 
by  section  221  of  the  Oeneral  Corporation  Law 
to  dissolve  the  corporation.  The  directors 
tbea  well  knew  the  ootporatlon  was  exceed- 
ingly iHTOSperons  and  making  enormous  net 
prcrfits.  The  oorporatlcm  had  contracts  on 
hand  for  the  year  1918,  the  performance  of 
which  would  call  for  practically  the  entire 
output  of  its  plant,  and  tbe  net  profit  would 
in  all  likelihood  be  equal  to.  If  not  in  excess 
of,  the  net  profit  for  the  year  1917.  The  board 
of  directors  did  not  adopt  the  resolution  in- 
stituting the  dissolution  proceeding  as  the 
result  of  or  through  a  bona  fide  and  honest 
consideration  of  the  facts  affecting  the  gen- 
eral Interests  of  the  corporation  and  its  stock- 
holders, but  In  affirmative  bad  faith  and  for 
the  sole  purpose  otf  permitting  the  defendants 
Charles  H.  Kavanaugh  and  Frederldi  W. 
Kavanaugh  to  dissolve  the  same  against  the 
will  and  desire  of  the  plaintiff  and  for  the 
purpose  of  depredating  the  value  of  the  cor- 
porate piopertY  and  of  the  plaintiff's  propor- 
tional Interest  therein. 
[1, 2]  The  provisions  ot  section  221  of  tiie 


Gmeral  Corporation  Law,  vaAer  wbidi  iS» 
board  of  directors  of  Ow  deCeadant  oorponp 
tl<«  h&ve  acted,  are: 

"Any  stock  corporation,  except  a  moneyed  or 
a  railroad  corporation,  may  be  disaolved  before 
the  expiration  of  the  time  limited  in  its  cer- 
tificate of  incorporation  or  In  its-'cbarter  as 
follows:  1.  The  board  of  directors  of  any  snch 
corporation  may  at  a  meeting  called  for  that 
parpose,  upon  at  least  three  days'  notice  to 
each  'director,  by  a  vote  of  a  majority  of  the 
whole  board,  adopt  a  resolution  that  It  is  in 
their  opinion  advisable  to  dissolve  such  corpo- 
ration forthwith,  and  thereupon  shall  call  a 
meeting  ot  the  stockholders  for  the  purpose  of 
voting  upon  a  proposition  that  such  corporation 
be  forthwith  dissolved."  ' 

The  other  parts  of  the  section  provide  elab- 
orately for  the  meeting  of  the  stockholders; 
the  flUng  In  the  office  of  the  secretary  of 
state  the  consent  that  sudi  dissolution  shall 
take  place,  "if  at  any  such  meeting  the  hold- 
ers of  two-thirds  In  amount  of  the  stock  of 
the  corporation,  then  outstanding,  shall.  In 
person  or  by  attorney,  consent  that  such  dis- 
solution shall  take  place  and  signify  such  con- 
sent, in  writing,"  and  the  effecting  of  the  dis- 
solution and  the  complete  winding  up  of 
the  corporate  affairs.  The  complaint  does 
not  allege  the  duration  In  time  of  the  corpora- 
tion as  limited  in  Its  certificate  of  Incorpora- 
tion, pursuant  to  the  statute.  Business  Corp. 
Law  (ConsoL  Laws,  c.  4)  S  2.  The  allega/- 
tlons,  however,  clearly  support  the  inferaice, 
and  the  briefs  and  argumeit  of  counsel  as- 
sume, that  the  time  thus  limited  had  not  ex- 
pired. The  plaintiff  does  not  complain  con- 
cerning the  regularity  in  form  of  tbe  proceed- 
ing and  the  resoluti<»  of  April  26,  1918.  Be 
avers  that  the  resoluti(»i  was  adopted  by  the 
board  of  directors  In  bad  faith  and  with  and 
because  of  the  intentl(Hi  to  free  the  corp<Mra- 
tlon  of  the  plaintiff  and  of  all  H^t  on  bis 
part  In  the  business  in  which  the  oorporatlcm 
was  engaged.  We  are  therefore  to  consider 
at  tbe  outset  whether  or  not  the  Legislature, 
in  enacting  the  statute,  Intended  that  the  di- 
rectors shall  proceed  at  the  meeting  of  tbe 
board  In  good  faith  and  in  or  through  the 
honest  belief  that  the  action  of  the  board 
is  and  wUl  be  beneficial  and  profitable  to  the 
corporation  and  stockholders. 

[3,  ♦]  The  language  of  the  statute.  In  con- 
nection with  thoroughly  established  and  fa- 
miliar principles  of  law,  begets  the  belief  that 
the  Legislature  did  so  Intend  and  enact.  We 
do  not  deem  it  susceptible  of  the  oppo^te 
meaning.  It  contemplates  and  macts  that  the 
majority  ot  the  whole  board  shall  be  of  the 
opinion,  or  in  equivalent  other  words,  shaU. 
beUeve  upon  the  evidence  within  the  range' 
of  their  official  duties,  that  it  is  advisable  to 
dissolve  the  corporation  forthwith.  The 
menping  and  effect  ot  the  word  "advisable"  In 
this  statute  is  not  uncertain.  The  dissolution 
of  the  oorjioratlon  was  not  advisable  unless 
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It  was  wise  and  prudent  Tbat  is  "adrisable" 
wlildi  Is  expedient,  pmdent,  and  proper  to 
be  done,  and  ttierefore  proper  to  be  advised 
to  be  done.  Ita  synonyms,  according  to  Web- 
ster, Worcester,  and  tlie  Oentory  Dictionary, 
are  "expedient,"  "proper,"  "desirable,",  "pru- 
dent," "wise,"  "best"  Barrett  v.  Bloomfleld 
Savings  Institution,  64  N.  J.  Bq.  425,  441,  64 
Atl.  543.  The  directors,  In  reaching  their 
bdief,  cannot  consider  or  give  weight  to 
their  personal  wishes,  comfort,  or  advantage. 
Whether  or  not  the  dissolution  is  wise  or  ex- 
pedient for  ttkemselves  as  apart  from  the  cor- 
poration (»■  any  or  all  of  the  other  stockhold- 
elrs  they  can  neither  questLon  nor  determine. 
liieix  action  must  be  based  upon  the  belief 
that  the  Interests  and  welfare  of  the  ootpora- 
tlon  and  the  stockholders  generally  will  be 
promoted  by  the  dissolution.  The  belief  may 
be  erroneous  or  ill-founded,  but  It  must  be 
formed  In  good  faith.  These  oondusions 
spring,  through  necessary  Implication,  from 
the  language  and  purpose  of  the  statute,  and 
are  upheld  by  the  established  principles.  It 
is  inooaceivable  that  the  Legislature  Intended 
that  the  directors,  in  considering  and  adjudg- 
ing the  advisability  of  the  dissolution,  might 
consider  and  hold  as  a  bests  In  whole  or  In 
part  for  their  Judgment  their  own  individual 
desires  or  interests  or  the  mere  unfriendli- 
ness or  antagonism  between  themsrives  and 
others  of-the  stockholders.  The  prerogatives 
and  fnnctlona  of  the  directors  of  a  private 
business  corporation  are  sufficiently  defined 
and  established.  The  affairs  of  the  corpora- 
tion shall  be  managed  by  its'lx>ard  of  direc- 
tors. The  relation  of  the  directors  to  the 
Btx>ckholders  Is  essentially  that  of  trustee 
and  cestui  que  trust  The  dlrectws  are 
bound  by  all  those  rules  of  ci»8Clentlous 
fairness,  morality,  and  honesty  in  purpose 
which  the  law  imposes  as  the  guides  for  those 
who  are  under  the  fiduciary  obligations  and 
responsibilities.  They  are  held,  in  official  ac- 
tion, to  the  extreme  measure  of  candor,  un- 
selfishness, and  good  faith.  Those  principles 
are  rigid,  essential,  and  salutary.  Pollitz  ▼. 
Wabash  R.  R.  Co.,  207  N.  X.  113,  124,  100  N. 
IDl  721.  Therv>^  Is  not  In  the  language  or  con- 
text of,  or  In  the  coadiUons  and  circumstanc- 
es surrounding,  the  enactmeut  or  purpose  of 
the  section  221  a  word  or  fact  which  suggests 
that  the  Legislature  Intended  the  withdrawal 
of  its  provisions  or  the  pursuant  acts  of  the 
directors  from  those  inrinclples.  Rather  is  It 
true  that  the  language  of  the  section  clearly 
Indicates,  as  we  have  already  intimated,  that 
the  powers  of  the  directors  must  be  submis- 
sive to,  and  controlled  by,  them.  The  resolu- 
tion of  the  board  of  directors,  in  order  that  it 
be  legal,  must  be  the  embodiment  in  language 
of  the  opinion  or  Judgment  of  the  board,  at- 
tained In  good  faith  and  through  honest  in- 
tention and  endeavor,  tliat,  having  in  view 
the  welfare  and  advantage  of  the  conmratton 
and  the  stockholders  generally,  it'  is  wise  and 


expedient  that  the  oorporation  be  forthwith 
dissolved.  The  unwisdom  or  incorrectness 
of  the  opinion  or  Judgment  does  not  afTect  ita 
validity  or  integrity.  The  fact  that  the  dis- 
solution may  not  be  beneficial  or  may  be  in- 
jurious to  a  stockholder  or  stockholders 
because  of  reasons  or  facts  not  common  to 
the  stockholders  grenerally  need  not  be  con- 
sidered by  the  directors.  The  law,  as  well  as 
ordinary  Justice  and  sound  business  policy, 
requires  that  the  extstente  of  the  corporation 
should  not  be  attacked,  within  the  period 
fixed  by  Its  charter,  by  its  board  of  directors 
acting  in  bad  faith,  fraudulently,  or  through 
the  intent  to  punish  or  oppress  a  stockholder 
because  he  d^eods  hlmseU  in  the  courts  or 
otherwise  against  their  Illegal  and  unfair  acts 
relative  to  the  corxwration  or  because  of  any 
other  reason. 

[S-7]  In  the  case  at  bar  the  persons  whose 
votes  as  directors  adopted  the  reeoluUcHi  ad- 
vising the  dissolution  of  the  corporation  are 
stockholders  holding  two-thirds  of  the  stock 
of  the  corporation.  Undoubtedly  no  trust 
relation  ordinarily  exists  between  the  stock- 
holders themselves  or  between  the  stockhold- 
ers and  the  oorporation,  because  the  stock- 
holders ordinarily  are  strangers  to  the  man- 
agem»it  and  control  of  the  corporation  busi- 
ness and  affairs.  The  directors,  generally 
speaking,  are  the  exclusive  executive  repre- 
sentatives of  the  corporation,  and  are  charg- 
ed with  the  adminlatraUon  of  its  latemal 
affairs  and  the  management  and  use  of  Its 
assets.  The  ordinary  trust  relation  of  the  di* 
rectors  to  the  corporation  and  stockholders  is 
not  a  matt^  of  statutory  law,  or  of  technical 
law.  It  springs  from  the  fact  that  the  direc- 
tors have  the  control  and  guidance  of  the  cor- 
porate business,  affairs,  and  property,  and 
hence  of  the  property  interests  of  the  stock- 
holders. Equity,  at  least,  recognizes  the  truth 
that  the  stockholders  are  the  proprietors  of 
the  corporate  interests  and  are  ultimately 
the  onl^  beneflda^les  thereof.  Those  Inter- 
■ests  are,  in  virtue  of  the  la.w,  intrusted, 
through  the  corporation,  to  the  directors,  and 
from  that  condition  arises  .  the  trusteeship 
of  the  directors  with  the  concomitant  fiduciary 
obligations.  The  section  221  Imposes  upon 
the  stockholders  the  ultimate  determination 
of  the  Important  queatioo  whether  or  not  the' 
corporation  shall  be  dissolved  forthwith.  The 
stockholders  are  bound  to  determine  and  con- 
trol this  particular  part  of  the  corporate 
affairs,  in  regard  to  which  they  occupy  a  re- 
lation of  trust  as  I>etween  themselves  and 
the  corporation,  and  are  burdened  and  re- 
stricted by  fiduciary  obligations.  When  a 
number  of  stockh<riders  constitute  themselves, 
or  are  by  the  law  constituted,  the  managers 
of  corporate  affairs  or  Interests,  they  stand 
in  much  the  same  attitude  towards  the  other 
or  minority  stockholders  that  the  directors 
sustain  generally  towards  all  the  stockhold- 
ers, and  the  law  requires  of  them  the  utmost 
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good  faitb.  Farmers'  Loan  &  Tmat  Co.  t. 
New  York  &  Northern  Railway  Co.,  160  N. 
Y.  410,  430,  44  N.  E.  1043,  34  li.  B.  A.  76, 
65  Am.  St  Rep.  680;  WUte  T.  Klncald,  149 
N.  C.  415,  63  S.  Bl  10»,  23  li.  R.  A.  (N.  S.) 
1177,  128  Am.  St  Rep.  663 ;  Errin  y.  Oreg<Hi 
Ry.  &  Nav.  Co.  (C.  C.)  27  Fed.  625.  In  taking 
corporate  actloa  nnder  the  statute,  the  stock- 
holders are  acting  for  the  corporation  and  foir 
each  other,  and  they  cannot  use  their  corpo- 
rate power  in  bad  faith  (m:  for  their  individual 
advantage  or  purpose.  J.  H.  Lane  &  Oo.  t. 
Maple  Cotton  MUla,  226  Fed.  692,  141  O.  O. 

A.  448.  In  the  instant  case  the  consent  of 
those  who  constitute  the  board  of  directors, 
expressed  at  the  meeting  of  the  stockholders 
beld  nnder  the  statute  in  favor  of  the  dis- 
solution will  effect  it  Ordinary  intelligence 
does  not  permit  the  presumption  that  they 
hold  two  contradicting  and  mutually  destruc- 
tive oidnlonB  or  that  they  as  stockholders 
would  destroy  the  proceeding  which  fhey  as 
directors  had  instituted.  The  trust  relation 
will  rest  npon  them  in  the  meeting  of  the 
stockholders  and  will  be  violated,  in  the  ab- 
sence of  restraint  by  the  bad  faith,  the  self- 
interests,  and  wrongful  intuit  whi(^  the  com- 
plaint avers  induced  their  action  as  directors. 

[8]  A  court  of  equity  will  protect  a  mlnoi^ 
ity  stockholder  against  the  acts  or  threatened 
acts  of  the  board  of  directors  or  of  the  man- 
aging stockholders  of  the  corporatiwi,  which 
violate  the  fiduciary  relatton  and  are  directly 
injurious  to  the  stockholders.  The  statute 
wnpowers  the  directors  and  stockholders,  un- 
der the  prescribed  procedure,  to  dissolve  the 
corporation.  The  plaintiff  took  Iiis  stocb  snb- 
Ject  to 'the  provisions  of  the  statute.  Ju- 
dicial authority  does  not  extend  to  enjoining 
the  exercise  of  a  right  conferred  by  legisla- 
tive authority.  The  courts  cannot  pass  upon 
the  questicm  of  the  expediency  of  the  dis- 
solution; for  that  is  the  very  question  whidi 
the  Legislature  has  authorized  the  board  of 
directors  and-  the  stockholders  to  decide. 
They  can,  however,  and  will,  whenever  the 
facts  presented  to  them  in  the  appropriate 
action  demand,  inflexibly  uphold  and  enforce, 
In  accordance  with  established  equitable  prin- 
ciplea,  the  obligations  of  the  fiduciary  rela- 
tion. The  good  faith  of  the  individual  de- 
fendants is  a  proper  and  fundamental  sub- 
ject to  be  adjudged.  Bad  faith,  fraud,  or 
other  breadi  of  trust  constitutes  a  founda- 
tion for  equitable  relief.    Pollitz  v.  Wabash 

B.  R.  Co.,  207  N.  X.  113, 100  N.  E.  721 ;  Schwab 
V.  Potter  Co.,  194  N.  X.  409,  87  N.  B.  670;  J. 
H.  Lane  &  Co.  v.  Maple  Cotton  Mills,  226 
Fed.  692,  141  C.  a  A.  448;  White  v.  Kincald, 
149  N.  C.  415  63  S.  E.  109,  23  L.  R.  A.  (N.  S.) 
1177,  128  Am.  St  Rep^  663;  Cantwell  v.  Co- 
lumbU  Lead  Co.,  199  Mo.  1,  42,  97  8.  W.  167 ; 
Glenn  v.  Klttanning  Brewing  Co.,  259  Pa. 
610,  103  AU.  340,  L.  R.  A.  1918D,  738,  Ann. 
Cas.  1918I>»  769;  Gamble  v.  Queens  County 


Water  Co.,  123  N.  X.  01,  25  N.  E.  201,  9  li. 
R.  A.  527. 

In  Hawes  v.  Oakland,  104  U.  S.  450,  453  (26 
L.  Ed.  827),  it  Is  said: 

"That  the  vast  and  increasing  proportion  of 
the  active  busineas  of  modem  life  which  is  done 
by  corporations  should  coll  into  exercise  the 
beneficent  powers  and  flexible  methods  of  courts 
of  equity  is  neither  to  be  wondered  at  nor  re- 
gretted ;  and  this  is  especially  true  of  contro- 
versies growing  out  of  the  relations  between 
the  stockholder  and  the  corporation  of  which  he 
is  a  member.  The  exercise  of  this  power  in  pro- 
tecting the  stockholder  against  the  frauds  of  the 
governing  body  of  directors  or  trustees,  and  in 
preventing  their  exercise,  in  the  name  of  the 
corporation,  of  powers  which  are  outside  of  their 
charters  or  articles  of  association,  has  been  fre- 
quent, and  is  most  beneficial,  and  is  undis- 
puted." 

[9]  The  respondents  argue  that  the  com- 
plaint fails  to  state  a  cause  of  action  because 
it  fails  to  state  facts  composing  fraud  on  the 
part  of  the  directors.  In  this  they  ftrr.  It 
Is  apparent  that  the  cause  of  action  sought  to 
be  alleged  has  not  as  a  constituent  deceit  or 
actual  fraud  practiced  and  effected  by  the 
board  of  directors  in  regard  to  the  corpora- 
tion by  which  the  plaintiff  is  to  be  wronged. 
Tl^e  plaintiffs  complaint  is  that  the  Individual 
defkidants  who  were  the  board  of  directors 
did  not  form  the  opinion  that  it  was  ad- 
visable to  dissolve  the  corporation  ftMrthwitli 
in  good  faith  and  through,  honest  intentloa 
and  endeavor.  We  need  not  state  a  detailed 
analysis  of  thi  contents  of  the  complaint 
Obviously,  facts  are  alleged  which  permit,  if 
they  do  not  comp^  the  inference  that  tlie  di- 
rectors conceived  and  progressed  the  scheme 
of  dissolving  the  corporation,  irrespective  of 
tlie  welfare  or  advantage  of  the  corix>ration 
and  of  any  cause  or  reason  related  to  its 
condition  or  future,  through  the  desire  and 
determination  to  take  from  the  O(»'poration 
and  to  secure  to  themselves  the  corporate 
business  freed  from  interferoice  or  participa- 
tion on  the  i>art  of  the  plaintiff.  Moreover, 
allegations  of  the  o(Hnplalnt  are,  in  effect 
that  the  Judgment  or  opinion  of  tlie  directors 
was  not  honest  their  action  was  not  the  re- 
sult of  good  faith,  the  exercise  of  an  honest 
Judgment  and  an  honest  and  unbiased  consid- 
eration of  any  fact  or  circumstances  affecting 
the  general  interests  of  the  corporation  and  of 
all  of  its  stockholders,  and  was  In  bad  faith 
and  for  the  sole  purpose  of  p^Tuitting  the  .In- 
dividual defendants  Kavanaugh  to  dissolve 
the  corporation  for  the  purpose  of  depredat- 
ing the  value  of  the  corporate  property  and 
the  plaintiff's  proportionate  Interest  therein. 
Those  allegations  are  matters  of  fact  Good 
faith  or  bad  faith  as  the  guide  or  the  test  of 
fiduciary  conduct  is  a  state  or  condition  of 
mind — a  fact — which  can  be  proved  or  Judged 
only  through  evidence.  The  intent  or  uncon- 
scientious indiffer«ace  Is  the  vitality  of  each. 
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Motive  and  intent  are  not  In  law  synonymoos. 
Afl  was  said  by  Judge  Werner  In  People  t. 
Mollneux,  168  N.  Y.  284,  297,  61  N.  E.  286, 
296  (62  L.  R.  A.  198) : 

"In  the  popular-  mind  intent  and  motive  are 
not  infrequently  regarded  as  one  and  the  same 
thing.  In  law  there  is  a  clear  disdnction  be- 
tween them.  Motive  is  the  moving  power  which 
impels  to  action  for  a  definite  result.  Intent  is 
the  purpose  to  use  a  particular  means  to  effect 
such  result." 

See  People  ex  leL  Hegeman  v.  Corrigan, 
196  N.  X.  1,  12,  87  N.  B.  792;  Baker  v.  State, 
120  Wis.  136,  97  N.  W.  666. 

Good  faitb  or  bad  faith  or  Intent  when  con- 
Btltnent  and  essential  in  a  cause  of  action 
or  defense  Is  a  fact  and  may  be  alleged  and 
proved  as  suc3i.  Ealn  t.  Lorkln,  141  N.  X. 
144,  36  N.  E.  9;  Cllft  v.  White,  12  N.  X. 
619,  538;  Fi^  V.  Inhabitants  of  Chester,  74 
Mass.  (8  Gray)  506. 

The  orders  should  be  reversed,  with  costs 
In  all  courts,  and  motion  denied,  with  costs, 
and  the  questions  certified  answered  in  the 
affirmative. 

HISOOCK.  O.  J.,  and  OHASB,  OUDDE- 
BACK,  HOGAN,  McLiAUGHUN.  and 
CRANED  JJ.,  concur. 

Orders  reversed,  eta 


<m  N.  T.  166) 

PBLLBGHINO  v.  CLAEENCB  I*  SMITH  CO. 

<Conrt  of  Appeals  of  New  Xork.    April  8. 1919.) 

3.  Mastkb  and  Servant  «=>190(14)  —  Injtt- 

BIES  TO  SEBVANT— FXLLOW  SKBVARTS— FOBE- 

har's  Ebbob  or  Judoioint. 
Where  an  employe  engaged  in  excavating 
was  injured  by  a  falling  stone,  the  foreman's  act 
in  assuring  him  there  was  no  danger,  without 
mailing  any  tests  to  ascertain  its  security,  was 
evidence  of  negligence,  although  sudi  act  showed 
an  error  of  judgment  on  the  foreman's  part. 

2.  Masteb     and     Sebvant     «=>190(16)~In- 
JUBIE8  TO  Sebvawt  —  Fellow  Sebvants  — 
Mabteb's  Dxnr  or  iNSPEonoN. 
Where  an  employe  engaged  in  excavating 
was  injured  by  a  falling  stone  and  it  appeared 
that  he  notified  the  foreman  that  there  were 
cracks  about  the  stone,  but  the  foreman  without 
making  any  test  told  him  there  was  no  danger, 
the  foreman  failed  in  liis  duty  of  reasonable  in- 
spection. 

8.  Masteb  and  Sebvart  «=»289(4)— Injttbies 

TO    SkBVANT— CONTBIBUTOBT    NEGLIGENCE— 

Reuanob   on    Sufebiob  —  Questions   fob 

JUBT. 

Where  an  employe  engaged  in  excavating 
was  injured  by  a  falling  stone  whidi  the  fore- 
man had  assured  him  was  safe,  he  was  not  guilty 


of  contributory  negUg«Dce  as  a  matter  of  law 

in  relying  on  the  Judgment  of  his  superior,  who 
had  been  engaged  in  the  business  for  16  years. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department. 

Action  by  Cesidlo  Pellegrlno  against  the 
Clarence  L.  Smith  Company  under  the  Labor 
Law.  From  an  order  of  the  Appellate  Di- 
vision reversing  a  judgment  for  plaintiff  and 
granting  a  new  trial  (176  App.  Dlv.  930, 
162  N.  Y.  Supp.  1135),  plaintiff  appeals.  Or- 
der of  Appellate  Division  reversed,  and  judg- 
ment of  Trial  Term  affirmed. 

See,  also,  172  App.  Div.  922,  156  N.  X. 
Supp.  1138;  173  .^p.  Div.  900,  157  N.  J. 
(Supp.  1130. 

Charles  Olsbei,  of  Buffalo,  tor  appellant. 
Arthur  K.  Whig,  of  New  York  City,  for 
respondent 


OARDOZO,  J.  This  is  an  action  under  the 
Labor  Law  (Consol.  Laws,  c.  31)  by  worii- 
man  against  employer. 

On  September  22,  1913,  the  plaintiff  was 
engaged  in  excavating  for  the  foundations 
of  a  building.  His  hand  was  crushed  by  a 
stone  which  fell  out  of  the  wall  as  he  work- 
ed. He  had  noticed  cracks  about  the  stone, 
afkd  bad  called  them  to  the  attention  of  bis 
foreman.  They  were  2%  or  3  inches  wide. 
The  foreman  told  Iiim  that  there  was  no  dan- 
ger, and  t9  go  on  with  the  work.  Simple 
tests  would  have  shown  the  insecurity  of  the 
stone.  The  foreman  made  none.  A  half 
hour  after  the  assurance  of  safety  the  stone 
fell. 

[1 , 2]  Those  are  the  facts  according  to  the 
plaintifTs  evidence.  Many  of  them  are  dis- 
puted, but  the  jury  accepted  the  plaintiff's 
version.  The  Appellate  Division  reversed 
upon  the  ground  that  the  foreman's  conduct 
was  evidence,  not  of  negligence,  but  at  the 
utmost  of  error  of  Judgment  We  do  not 
share  that  view.  Error  of  Judgment  there 
may  have  been,  but  error  is  not  Inconsistent 
with  fault  The  standard  of  diligence  ex- 
acted is  that  of  the  typical  prudent  man. 
The  individual  must  answer  for  the  con- 
sequences when  he  falls  below  that  norm 
Maguire  v.  Barrett,  223  N.  Y.  49,  54,  55,  11« 
N.  E.  79;  Mertz  v.  Conn.  Co.,  217  N.  Y.  475 
477,  112  N.  a  166;  WiUlams  v.  Hays,  144 
N.  Y.  442,  454,  38  N.  E.  449,  26  Li  R.  A.  153, 
42  Am. .  St  Rep.  748.  A  Jury  might  fairly 
find  that  this  foreman,  however  honest  his 
error,  had  failed  in  his  duty  of  reasonable 
inspection.  Liability  has  heretofore  beai 
adjudged  in  other  cases  upon  facts  substan- 
tially the  same.  Bitolio  ▼.  Bradley  Con- 
tracting Co.,  222  N.  Y.  653,  118  N.  E.  1052; 
Campullu  V.  Bradley  Contracting  Co.,  222  N. 
Y.  634,  118  N.  B.  1053;    O'Rourke  v.  McMul- 
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len-Snare  A  Trlest,  Inc.,  222  N.  7.  719,  119 
N.  B.  1063 ;  Mullahey  v.  Draro  Contracting 
Oa,  211  K.'  T.  583,  105  N.  E.  1091. 

[S]  We  canaot  say  that  the  plaintiff  Is 
chai^eable  as  a  matter  of  law  with  contrib- 
utory negligence.  He  tells  us  that  he  re- 
lied upon  the  Judgment  of  his  superior,  who 
had  been  engaged  in  the  business  for  up- 
wards of  16  years.  Whether  reliance  was 
reasonable  was  a  question  for  the  jury.  Bice 
V.  Eureka  Paper  Ck).,  174  N.  Y.  385,  66  N.  B. 
979,  62  L.  R.  A.  611,  95  Am.  St  R^.  585; 
Daley  y.  Scbaaf,  28  Hun,  314;  Seaboard 
Air  Line  Railway  y.  Horton,  239  U.  S.  595, 
600,  36  Sup.  Ct  180,  60  L.  Ed.  458 ;  McCabe 
&  Steen  Oonstr.  Co.  v.  Wilson,  209  U.  S. 
275,  282,  28  Sup.  Ct  558,  52  I*  Ed.  788. 

The  order  of  the  Appellate  Dlylsion  should 
be  reversed,  and  the  Judgment  of  the  Trial 
Term  affirmed,  with  costs  in  the  Appellate 
Dlylsion  and  In  this  court 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
POUND,  MdiAUGHLIN,  and  ANDREWS, 
JJ.,  concur. 

Order  rwersed,  etc 


(226  N.  T.  ti) 

AMERICAN  WOOLEN  00.  OF  NEW  YORK 
y.    SAMUEIySOHN   et  aL 

(Court  of  Appeals  of  New  York.     March  18, 
1919.) 

1.  BLEcnon  OF  Reukdies  $=>1,  14— Choice 
Between  Cladcs  of  Riqht. 

An.  election  of  remedies  takes  place  when  a 
choice  is  exercised  between  remedies  which  pro- 
ceed upon  irreconcilable  daima  of  right,  and 
when  an  election  is  made  between  such  claims 
with  full  knowledge  of  the  facts  an  action  may 
not  be  maintained  thereafter  on  the  inconeistent 
claim. 

2.  Ei^ECTiON   OF  Remedies  ^=>3(3)  —  Action 
FOB  Fbaud— Action  on  Oontraot. 

An  action  to  rescind  a  contract  of  sale  on 
the  ground  of  fraud  and  to  recover  goods  alleged 
to  have  been  sold  in  reliance  upon  fraudulent 
representations  is  inconsistent  with  an  action 
on  the  contract  of  sale,  and  after  disaffirming 
a  contract  of  sale,  and  bringing  a  suit  in  re- 
plevin for  the  goods  sold,  the  seller  has  no 
remedy  9n  the  contract  of  sale. 

8.  Saues  «=s>111— Rescission— RacoyBKT  fob 
Goods  Actuaixt  Used. 
Where  a  seller  by  its  formal  and  unequivo- 
cal statement  elected  to  rescind  each  sale  made 
within  a  certain  period,  and  to  reclaim  the 
goods,  it  elected  to  rescind  the  contract  of  sale, 
and  cannot  subsequently  sue  thereon  for  the 
price,  though  the  rescission  does  not  prevent  it 
from  recovering  as  on  an  implied  promise  to 
pay  the  value  of  goods  delivered  and  used. 


4.  Sales    «s>111  —  Bxsoission  —  Tebmb   o« 
Cbedit. 

Resdssicm  of  a  contract  of  sale  indnded 
rescission  of  the  terms  of  credit,  which  were  « 
part  thereof. 

5.  liUUTATION  OF  ACIIONB  «=946^)— STATUIB 

OF  Limitations— Sales. 
As  against  a  seller's  claim,  not  based  upon 
express  contract,  the  statute  of  limitations  com- 
menced to  run  from  each  and  every  delivery  and 
acceptance  of  merchandise. 

6.  Likitahon  or  Actions  «=>155(7)  —  Pat- 

ItSNT   BT  ASSIONEK   OB   BanKBUFTCT  TBUS- 

TEE. 

Payment  of  a  dividend  by  the  assignee  for 
creditors  or  the  trustee  in  bankruptcy  of  the 
buyers  of  goods  does  not  take  the  seller's  right 
of  action  out  of  the  statute  of  limitations  as 
being  in  effect  an  acknowledgment  of  the  debt 
by  the  buyers  and  a  promise  to  pay  it 

7.  Bankbuftct  €=>246— Poweb  of  Absigneb 
OB  Tbustee. 

An  assignee  or  trustee  in  bankruptcy  has 
no  power  to  represent  the  bankrupts  except  for 
the  purposes  of  the  Bankruptcy  Act 

8.  Limitation   of  Actions  *=>110  — Bank- 

SUFTCT  PBOCEEDINOB  AS  TOLLINQ  STATUTE. 

Commencement  of  bankruptcy  proceedings 
against  the  buyers  of  goods  under  the  Bank- 
ruptcy Act  of  1896  does  not  stop  or  toll  the 
running  of  the  statute,  of  limitations  against  the 
seller's  cause  of  action  for  the  price. 

9.  BANKBUFTCT      ^=»3C3    —   ALLOWANCE       OF 

CLAIM— Effect  as  Adjudication. 
Where  it  does  not  appear  that  buyers  of 
goods  or  either  of  them  in  any  way  examined 
claim  filed  by  seller  against  their  bankrupt  es- 
tate, allowance  of  claim  by  bankruptcy  court, 
though  sufficient  as  a  judgment  for  purposes  of 
bankruptcy  proceeiding,  was  not  an  adjudication 
binding  buyers  and  rendering  them  liable  to 
seller. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Fourth  Department 

Action  by  the  American  Wloolen  Com- 
pany of  New  York  against  Abraham  J. 
Samuelsohn,  otherwise  known  as  Abram  J. 
Samuelsohn,  and  Henry  Samuelscrfm,  im- 
pleaded with  others.  From  a  unanimous 
Judgment  of  the  Appellate  Division  (176  App. 
Diy.  946, 162  N.  Y.  Supp.  1110)  on  an  order  of 
that  court  overruling  defendants'  exceptions 
ordered  to  be  heard  in  the  Appellate  Divi- 
sion In  the  first  instance,  denying  their  mo- 
tion for  new  trial,  and  directing  Judgment 
for  plaintiff  for  the  amount  of  the  verdict  di- 
rected at  the  Trial  Term,  defendants  appeal. 
Judgment  reversed,  and  complaint  dismissed. 

This  action  was  commenced  March  29, 
1915.  The  summons  was  served  upon  the  de- 
fendants Abram  J.  Samuelsohn  and  Henry 
Samuelsohn,  but  not  upon  the  other  defend- 
ants.   The  complaint  alleges: 

"That  betiveen  the  23d  day  of  January,  190& 
and  the  20th  day  of  February,'  1909,  the  jriaintia 
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■old  and  deUvered  to  the  defendants  certain 
goods,  wares,  and  merchandise  *  *  *  of  the 
agreed  price  and  reasonable  value  of  (15,021.80, 
and  that  the  defendants  agreed  ta  pay  said  sum 
therefor." 

It  farther  aUeges  a  payment  on  account  of 
$6,607.55.  The  defendants  for  a  defense  al- 
lege that  the  plaintiff  with  full  knowledge  of 
all  the  facts  relating  to  the  sale  and  delivery 
of  the  goods,  wares,  and  merchandise  set 
forth  in  the  complaint,  elected  to  rescind  and 
did  rescind  said  sales.  The  defendants  also 
allege  that  the  cause  of  action  set  forth  in 
tlie  complaint  did  not  accrue,  nor  did  any 
part  thereof  accrue,  within  six  years  next 
preceding  the  commencement  of  the  action. 

The  record  shows  that  purchases  of  goods 
and  merchandise  were  made  from  time  to 
time  during  the  time  mentioned  in  the  com- 
plaint, and  that  they  were  each  made  on  four 
month's  credit  The  defendants  were  ad- 
judged bankrupts  February  25,  1909.  There- 
after the  plaintiff,  by  a  proceeding  com- 
menced May  26,  1909,  In  the  United  States 
District  Court,  reclaimed  certain  specified 
goods  and  merchandise,  a  part  of  those  so 
purchased  by  the  defendants  of  the  plaintiff. 
The  value  of  the  goods  and  merchandise  so 
reclaimed  was  $1,412.47. 

Plaintiff  in  tlie  petition  in  that  proceeding 
alleged  that  it  is  the  owner  and  lawfully  en- 
titled to  the'  immediate  x>os8ession  of  the 
goods  and  merchandise  therein  spebiflcally 
described.  It  further  alleged!  that  on  or 
about  February  13, 1908,  the  defendants,  "be- 
ing then  desirous  of  purchasing  goods  on 
'Credit  from  time  to  time  from  the  American 
Woolen  Company  of  New  York,  did  there^ 
npon  make  a  statanent  In  writing  of  the 
financial  condition  of  said  copartnership  for 
the  purpose  of  inducing  the  said  American 
Woolen  Company  of  New  York  to  sell  to  the 
eald  bankrupts  merchandise  npon  credit" 

It  further  alleged  that  in  reliance  upon 
said  statement  it  "did  thereafter  from  time 
to  time  sell  to  said  bankrupts  cloth  upon 
credit  indudlng  the  cloth  sought  to  be  re- 
covered In  this  proceeding." 

It  further  alleged  that  said  statement  was 
false,  fraudulent,  and  deceitful  in  the  partlc- 
alars  alleged,  and  that  "npon  the  discovery 
of  the  fraud  •  •  •  which  had  been  prac- 
ticed upon  it,  and  npon  the  3d  day  of  April, 
1909,  did  elect  to  rescind  the  said  sales  made 
by  it  by  reason  of  such  fraud,  and  did  de- 
mand possession  of  the  said  chattels"  from 
the  trustee  in  bankruptcy.  The  petition  was 
denied  by  the  defendants,  but  a  decree  was 
obtained  by  the  plaintiff  that  the  said  goods 
described  in  the  petition  were  its  property, 
and  that  "title  thereto  never  passed  from  the 
petitioners  to  the  bankrupt,  and  that  the 
said  tmstee  has  no  interest  therein  or  title 
thereto." 

On  Febniary  21,  1910,  the  plaintiff  made 
proof  In  the  bankruptcy  proceeding  of  a 
dalm   against   the  bankrupt   of   $18,108.02, 


"subject  to  reduction  for  any  goods  that 
may  be  reclaimed,  returned,  or  stopped  in 
transitu,  details  of  which  are  not  known  to 
this  creditor  at  this  time."  The  amount  was, 
by  stipulation,  reduced  by  the  sum  of  $773.75, 
and  the  value  of  the  goods  reclaimed,  vlsi 
$1,412.4Y,  was  credited  thereon.  The  claim 
was  .thereupon  duly  allowed  by  the  trustee 
in  bankruptcy  at  $15,921.80.  On  March  31, 
1911,  dividends  were  paid  on  the  dalm  In 
the  bankruptcy  proceeding  amounting  to  $6,- 
807.55. 

On  the  trial. of  this  action  both  parties 
moved  for  judgment  The  action  was  com- 
menced more  than  six  years  after  the  last 
alleged  purchase  and  delivery  of  goods  and 
merchandise  mentioned  tn  the  complaint  but 
the  court  found.  In  substance,  that  goods  and 
merchandise  of  the  alleged  value  of  $4,501.29 
were  purchased  and  received  by  the  defend- 
ants of  the  plaintiff  within  six  years  and  four 
months  (four  months  being  the  alleged  credit 
given  on  each  sale)  prior  to  the  commence- 
ment of  this  action,  and  deducted  therefrom 
all  of  the  amount  of  $773.75,  which  by  stipu- 
lation was  deducted  from  the  claim  present- 
ed in  the  bankruptcy  proceeding,  and  also 
all  of  the  $1,412.47,  the  value  of  the  goods 
and  merchandise  reclaimed,  and  directed 
judgment  against  defendants  for  $2,315.07. 

From  the  judgment  entered  thereon  the 
plaintiff  did  not  appeal.  The  defendants  ap- 
pealed to  the  Appellate  Division,  where  the 
Judgment  was  unanimously  affirmed. 

Isaac  Adler,  of  Rochester,  for  appellants. 
Olenn  lu  Budt  of  Rochester,  for  respond- 
ent 

CHASE,  J.  (after  stating  the  facts  as 
above).  [11  An  election  of  remedies  takes 
place  when  a  choice  Is  exercised  between 
remedies  which  proceed  upon  Irreconcilable 
claiqts  of  right 

When  an  election  Is  made  between  sadti 
claims,  with  full  knowledge  of  all  the  facts, 
an  action  may  not  thereafter  be  maintained 
upon  the  inconsistent  claim.  George  v.  Texas 
Co.,  225  N.  T.  410,  122  N.  BX  238;  Mills  v. 
Parkhurst,  126  N.  Y.  89,  26  N.  E.  1041,  13 
L.  R.  A.  472 ;  Droege  v.  Ahrens  &  Ott  Mfg. 
Co.,  163  N.  Y.  466,  57  N.  B.  747. 

[2]  An  action  to  rescind  a  contract  of  sale 
on  the  ground  of  fraud  and  to  recover  goods 
iClleged  to  have  been  sold  in  reliance  upon 
fraudulent  representations  is  inconsistent 
with  an  action  on  the  contract  of  sale.  Reed 
V.  McConnell,  133  N.  Y.  425,  435,  31  N.  E.  22. 

After  disaffirming  a  contract  and  bringing 
a  suit  in  replevin  for  the  goods  sold,  a  party 
has  no  remedy  on  the  contract  of  sale.  Wal- 
lace V.  O'Gorman,  and  cases  cited;  s.  c,  53 
Hun,  638,  6  N.  Y.  Supp.  890,  affirmed  on 
opinion  below,  126  N.  Y.  638,  27  N.  E.  411. 

The  petition  of  the  plaintiff  in  the  proceed- 
ing descrltted  in  the  record  by  which  It  sought 
to   reclaim  certain  goods  delivered  to   the 
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trustee  In  bankruptcy  expressly  asserts  that 
there  were  fraudulent  representations  made 
to  Induce  the  sales  by  the  plaintiff  to  the  de- 
fendants, and  that,  commencing  on  or  about 
the  6th  of  August,  1908,  and  continuously  to 
the  6th  of  February,  1909,  the  plaintiff.  In 
reliance  up<m  such  fraudulent  representa- 
tions, sold  to  the  bankrupts  goods  and  mer- 
chandise consisting  of  cloth,  Including  the 
particular  pieces  thereof  sought  to  be  re- 
claimed. It  thus  appears  that  the  goods  re- 
claimed were  not  purchased  pursuant  to  an 
alleged  separate  and  Independent  fraudulent 
contract  relating  only  to  the 'goods  so  sought 
to  be  reclaimed,  but  that  such  goods  and  mer- 
chandise were  Included  in  the  sales  from 
time  to  time  during  the  time  mentioned.  The 
goods  reclaimed  were  that  part  of  the  goods 
and  merchandise  sold  during  the  time  men- 
tioned which  remained  In  the  hands  of  the 
bankrupts  unused  when  the  bankruptcy  pro- 
ceeding was  commenced. 

The  court,  in  connection  with  directing 
Judgment  for  the  plaintiff,  expressly  found 
"that  the  goods  which  were  subject  to  rec- 
lamation proceedings  were  a  portion  of  the 
goods  covered  by  the  contracts  of  sale  of 
which  the  goods  mentioned  in  the  complaint 
were  also  a  part." 

[3,4]  The  plaintiff  by  Its  formal  and  un- 
equivocal statement  elected  to  rescind  each 
and  every  sale  made  to  the  defendants  with- 
in the  time  mentioned.  The  plaintiff  suc- 
ceeded In  its  claim  that  title  to  the  goods  did 
not  pass  to  the  defendants.  It  having  elect- 
ed to  rescind  the  contract  by  which  the  sales 
were  made,  it  must  abide  the  consequences. 
The  rescission  of  the  contract  of  sale  does  not 
prevent  the  plaintiff  from  recovering  as  upon 
an  Implied  promise  to  pay  the  value  of  the 
goods  delivered  to  the  defendants  and  ac- 
tually used  by  them.  The  plaintiff  cannot, 
however,  recover  therefor  upon  the  express 
contract  of  sale  which  it  has  rescinded.  The 
rescission  of  the  contract  of  sale  includes  a 
rescission  of  the  terms  of  credit  which  were  a 
part  thereot 

In  the  Wallace  Case  that  we  have  men- 
tioned the  court  refused,  after  a  replevin  ac- 
tion had  been  commenced  to  recover  posses- 
sion of  a  portion  of  goods  remaining  unsold 
of  purchases  made  from  time  to  time  in  re- 
liance upon  a  fraudulent  representation  as 
to  the  purchaser's  financial  responsibility,  to 
enforce  an  agreement  for  security,  a  part  of 
the  original  contract,  even  as  to  the  value  of 
goods  which  the  plaintiff  was  unable  to  re- 
cover in  the  replevin  action.  It  was  held 
that  the  agreement  to  sell  and  the  agreement 
to  give  a  mortgage  to  secure  the  purchase 
price  of  the  goods  sold  were  part  of  a  single 
contract  or  transaction.  So  in  this  case  the 
agreement  to  sell  and  the  agreement  to  give  a 
credit  to  the  purchasers  were  part  of  one 
contract  or  transaction.  The  plaintiff  can- 
not rescind  the  contract  and  act  thereon  and 
subsequently  assert  any  right  or  advantage 


from  the  provisions  of  the  contract  aa.if  in 
fuU  force  and  effect. 

[5]  There  is  no  claim  in  the  complaint  that 
the  time  when  the  purchase  price  of  the 
goods  or  any  of  them  mentioned  therein  be- 
came due  was  extended  by  a  credit  given  oa- 
the  sales  alleged  therein.  Assuming  that  tha 
plaintiff,  on  the  proof  herein  could  have  re- 
covered on  Its  complaint  for  any  sales  within 
six  years  and  four  months  prior  to  the  com- 
mencement of  the  action,  Its  rescission  of  the 
contract  of  sale  made  it  necessary  for  It  to 
stand  upon  a  claim  for  the  value  of  the  goods 
had  and  received  by  the  defendants  from  It, 
and  prevents  its  recovery  upon  the  express 
contract  which  it  has  repudiated.  As  against 
a  claim  not  based  upon  the  express  contract,, 
the  statute  of  limitations  commenced  to  run 
from  each  and  every  delivery  and  acceptance 
of  merchandise. 

More  than  six  years  had  expired  prior  to 
the  commencement  of  this  action  since  each 
and  every  delivery  by  the  plaintiff  and  accep- 
tance by  the  defendants  of  merchandise.  The 
plaintiff  cannot  recover,  therefore,  unless: 

(1)  The  payment  of  dividends  on  the  plain- 
tiff's claim  by  the  trustee  in  bankruptcy  Is 
in  effect  an  acknowledgement  of  the  debt  by 
the  defendants  and  a  promise  to  pay  It 

(2)  The  institution  of  the  bankruptcy  pro- 
ceeding stopped  or  tolled  the  running  of  the 
statute  of  limitations. 

(3)  TJie  allowance  of  the  claim  by  the  trus- 
tee in  bankruptcy  at  $15,921.80  In  1910  was 
an  adjudication  binding  upon  the  defendants 
as  parties  in  the  bankruptcy  proceeding. 

[8]  Payment  by  a  trustee  in  bankruptcy, 
like  a  payment  by  an  assignee  pursuant  to  a 
general  assignment,  is  a  duty  pointed  out  by 
law.  Neither  his  duty  nor  power  includes 
authority  to  promise  that  the  bankrupts  or 
assignors  will  pay  the  residue  of  the  debt. 
Such  a  payment  by  an  assignee  under  a  vol- 
untary assignment  for  the  benefit  of  cred- 
itors on  account  of  a  claim  against  the  bank- 
rupts does  not  take  the  ease  out  of  the  stat- 
ute of  limitations.  Pickett  v.  Leonard,  34  N. 
X.  176.  The  same  rule  applies  in  the  case  of 
a  payment  by  a  trustee  in  bankruptcy. 

[7]  The  assignee  or  trustee  in  bankruptcy 
has  no  power  to  represent  the  bankrupts  ex- 
cept for  the  purpose  of  the  Bankruptcy  Act. 
Moller  T.  Tuska,  87  N.  X.  166, 170. 

[«]  The  Bankruptcy  Act  of  1898  (Act  July 
1,  1898,  c.  541,  30  Stat  544),  unlike  that  of 
1867  (Act  March  2, 1867,  c.  176,  14  Stat  517), 
does  not  contain  a  provision  restraining  a 
creditor  from  pursuing  his  claim  against  a 
bankrupt  debtor  until  the  question  of  his 
discharge  has  been  determined.  The  com- 
mencement of  the  bankruptcy  proceeding 
does  not,  therefore,  stop  or  toll  the  running 
of  the  statute  of  limitatlcms. 

[9]  A  bankrupt  is  not  required  to  examine 
claims  presented  in  the  bankruptcy  court  ex- 
cept when  they  are  presented  to  him  or  un- 
less ordered  by  the  court  or  a  Judge  thereot 
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for  cause  shown,  and  Qie  bankrupt  shall  be 
paid  bis  actual  expenses  from  the  estate  when 
examined  or  required  to  attend  at  any  place 
other  than  the  dty,  town  or  village  ot  his 
residence.  Bankruptcy  Law,  |  7  (U.  S.  Comp. 
St  {  9501).  It  does  not  appear  in  the  record 
before  us  that  the  defendants  'or  either  of 
them  ever  in  any  way  examined  the  claim 
filed  by  the  plaintiff  against  the  bankrupt 
estate  of  the  defendants.  Upon  such  record 
the  allowance  of  the  claim,  although  suffi- 
cient and  controlling  as  a  judgment  for  the 
purpose  of  the  bankruptcy  proceeding  (Mat- 
ter of  John  Osborn's  Sons  &  Co.,  Inc.,  177 
Fed.  184,  100  C.  C.  A.  392,  29  L.  R.  A.  [N.  S.] 
887;  National  Bank  of  Commonwealth  v. 
Mechanics'  National  Bank,  04  U.  S.  437,  24 
L.  E^d.  17^,  does  not  affect  the  question  be- 
fore us  relating  to  the  statute  of  limitations. 
The  judgment  should  be  reversed,  and  the 
complaint  dismissed,  with  costs  In  all  courts. 

HISCOCK,   0.  J.,  and   HOGAN,  POUND, 

Mclaughlin,  and  andrkwb,  jj.,  concur. 

CARDOZO,  J.,  not  voting. 
Judgment  reversed,  etc. 


(22«  N.  T.  76) 
FLAHERTY  v.  CRAIG,  City  Comptroller. 

(Court  ot  Appeals  of  New  York.     March  ISt 
1919.) 

1.  Counties  «=»137  — Coubt  Attbndakts  — 
Salabieb— "Ofeicbe." 

The  justices  of  the  Supreme  Court  in  Kings 
county  could  not,  under  Judiciary  Law,  {  168, 
raise  salary  of  a  court  attendant  after  it  had 
been  fixed  by  them  for  the  signing  year  in  ac- 
cordance with  Greater  New  York  Charter,  | 
226  (as  amended  by'Laws  1917,  c.  258),  and  sec- 
tions 230,  1642,  1583;  the  judges  being  "offi- 
cers," within  section  1542,  charged  with  duty 
of  incurring  obligations,  payable  out  of  money 
raised  by  taxation  in  a  county  within  the  terri- 
torial  limits  of  the  city. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

2.  COCNTIEB   «=>187  — CoUBT  Attwidantb  — 
Salabies— "CoruTT  Chaboe." 

Judiciary  Law,  (  168,  giving  the  justices  of 
the  Supreme  Court  the  right  to  appoint  an 
attendant  and  fix  his  salary,  makes  that  salary 
by  ImpUcaticm  a  "county  charge"  to  be  raised 
and  paid  in  accordance  with  the  provisions  of 
the  city  charter;  direct  authority  for  making 
salaries  of  appointees  county  charges  being 
found  in  sections  351,  362,  864. 

Ai^>eal  from  Supreme  Court,  Appellate 
DlTlslon,  First  Department 

Application  by  James  Flaherty  for  a  writ 
of  mandamus  against  Charles  L.  Craig,  as 
Comptroller  of  the  City  of  New  York.    SYom 


an  order  of  the  Appellate  Division. (184  App. 
Dlv.  428,  171  N.  Y.  Supp.  624),  affirming  an 
order  of  the  Special  Term,  granting  a  mo- 
tion for  a  peremptory  writ  requiring  the 
Comptroller  to  audit  the  pay  roll  of  relatoir 
contalnlDg  an  Increase  in  his  salary  as  Su- 
preme Court  attendant,  the  Comptroller  ap- 
peals. Orders  reversed. 
See,  also,  172  N.  Y.  Supp.  891. 

The  question  presented  is  whether,  under 
section  168  of  the  Judiciary  Law,  the  Jus- 
tices In  Kings  cotmty  can  raise  an  attendant's 
salary  after  it  has  been  fixed  by  them  for 
the  ensuing  year  according  to  the  methods 
detailed  In  the  Greater  New  York  charter 
for  the  raising  and  paying  of  county  charges. 

William  P.  Burr,  Corp.  Counsel,  of  NeW 
York  City  (Terence  Farley,  of  New  York 
City,  of  counsel),  for  appellant 

Meier  Stelnbrlnk  and  Hunter  L  Delatour, 
Iwth  of  Brooklyn,  for  respondent. 

CRANE,  J.  [t]  Section  168  of  the  Judi- 
ciary Law  (Cons.  Laws,  c.  30)  gives  to  the 
justices  of  the  Supreme  Court  for  the  Sec^ 
ond  Judicial  District,  residing  in  Kings  coun- 
ty, the  po.wer  to  appoint,  and  at  pleasure 
remove,  aU  clerks,  attendants,  messengers, 
and  court  officers  in  the  Supreme  Court  in 
said  county  and  the  right  to  fix  their  compen- 
sation except  where  such  compensation  is- 
fixed  by  law. 

In  accordance  with  the  provisions  of  the 
New  York  City  charter,  the  justices  on  July 
13,  1017,  submitted  to  the  board  of  estimate 
and  apportionment  an  estimate  of  the 
amount  of  expenditure  required  for  1018,  in- 
cluding a  statement  of  the  salaries  of  the 
clerks,  attendants,  and  other  employ^  of  the 
Supreme  Court,  Kings  County.  The  rela- 
tor's salary  for  the  year  1018  was  fixed 
therein  at  $1,800. 

On  the  13th  of  December,  1917,  the  justic- 
es residing  in  Kings  county,  by  resolution, 
increased  the  salary  of  the  relator,  as  court 
attendant,  from  $1,800  to  $2,000  per  annum 
to  take  effect  on  the  1st  day  of  January, 
1918. 

The  board  of  estimate  and  apportionment 
on  January  15,  1918,  by  resolution,  recom- 
mended that  a  letter  be  directed  to  the  Jus- 
tices asking  them  to  rearrange  their  salary 
schedules  so  as  to  keep  within  the  budgetary 
allowance  and  not  make  necessary  the  Is- 
suance of  si>ecial  revenue  bonds  to  meet 
this  and  other  salary  Increases.  To  the  letter 
thus  sent,  a  reply  was  received  which  stated 
In  substance  that  it  was  impossible  to  rear- 
range the  salary  schedule  of  the  court  for 
the  year  1918  so  as  to  keep  within  the  budge- 
tary allowance  as  now  fixed,  and  the  Jus- 
tices therefore  renewed  their  application  for 
additional  funds.  No  action  having  been 
taken,  this  proceeding  was  commenced  on 
the  9th  day  of  April,  1918,  for  a  mandamus 
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comi>eIltng  the  comptroller  to  audit  and  al- 
low the  Increase  In  relator's  salary  from 
January  1, 1M8. 

That  the  Supreme  Oonrt  Justices,  under 
the  Judiciary  Iiaw,  had  the  right  to  fix  the 
relator's  salary  without  the  acquiescence  or 
approval,  and  beyond  the  control  of  the 
board  of  estimate  or  the  board  of  aldermen. 
Is  not  disputed.  If  the  amount  of  Increase 
had  been  included  la  the  estimate  for  the 
year  1918,  the  board  of  estimate  .wovild 
have  been  required  to  inclnde  it  in  the  budg- 
et for  that  year  and  the  board  of  aldermrai 
to  adopt  it.  People  ex  rel.  O'Loughlln  y. 
Prendergast,  219  N.  Y.  877,  114  N.  K.  860. 

It  is  claimed,  however,  on  bdialf  of  the 
city  that  as  this  Increase  of  |200  in  the  re- 
lator's salary  was  not  included  in  the  esti- 
mate and  in  the  budget  for  the  year  1918, 
and  no  appropriation  made  therefor,  the 
comptroller  cannot  be  compelled  by  manda- 
mus to  audit  and  allow  the  amount  On  be- 
half of  the  relator,  it  is  stated  that  the  pow- 
er to  fix  his  salary  also  included  the  right 
to  fix  the  time  when  an  Increase  should  take 
^ect,  and  that  this  was  not  controlled  or 
regulated  in  any  way  or  limited  by  the  pro- 
visions of  the  New  Tork  City  charter  (Laws 
1901,  c.  466). 

No  doubt  the  Supreme  Court,  as  has  been 
intimated  in  the  opinion  below,  has  certain 
Inherent  rights  which  it  could  use  if  neces- 
sary. If  no  provision  were  made  for  a 
courtroom,  attendants,  or  equipment,  no 
doubt  the  justices  of  the  courts  could  pro- 
cure these  things  by  some  appropriate  meas- 
ure; but  the  necessity  has  never  arisen. 
The  Legislature  has  always  provided  a  means 
whereby  the  courts  could  exercise  their 
functions,  and  it  la  well  recognized  that 
within  reasonable  limitations  the  Legislature 
may  regulate'  these  matters.  There  are  vari- 
ous laws,  commencing  at  an  early  day,  pro- 
viding for  rooms,  attendants,  fuel,  light,  and 
stationery  for  the  transaction  of  court  busi- 
ness. Laws  of  1848,  c.  379.  As  to  Kings 
county,  attendants,  messengers,  and  court 
officers  were  provided  for  by  chapter  648  of 
the  Laws  of  1870;  chapter  166  of  the  Laws 
of  1873;  chapter  448,  {  95,  of  the  Laws  of 
1876;  chapter  946,  $  95,  of  the  Laws  of  1895 ; 
and  by  section  168  of  the  Judiciary  Law 
(chapter  35  of  the  Laws  of  1909,  as  amended 
by  chapter  182  of  the  Laws  of  1911,  and 
chapter  826  of  the  Laws  of  1913).  In  fact, 
the  attendants  and  clerks  have  always  been 
appointed  in  accordance  with  some  statute 
relating  to  the  matter,  and  the  relator  in 
this  Instance  is  dependent  for  his  posltioa 
upon  the  power  conferred  by  the  Judiciary 
Law. 

The  salaries  of  all  these  various  appoint- 
ees have  generally  been  made  county  charges, 
and  direct-  authority  for  this  is  found  in  the 
Judiciary  Law  (sections  351,  352,  354)  as  ap- 
plicable to  the  counties  of  Queens  and  Rich- 
mond and  for  the  County  Court  of  Kings 


County,  all  within  the  dty  of  New  Tork. 
The  corporation  counsel  says  that  no  sodi 
provision  is  made  regarding  the  salaries  ot 
court  clerks  and  attendants  for  the  Supreme 
Court,  Kings  County,'  and  that  therefore 
these  amounts  are  chargeable  to  the  state 
and  not  to  the  city.  All  prior  legislation  has 
made  these  salaries  county  charges,  and  they 
have  been  recognised  as  such  ever  since  the 
Incorporation  of  the  greater  dty.  Consider- 
ing the  long-established  practice,  it  will  be 
assumed  that  the  Legislature  intended  by 
section  168  of  the  Judiciary  Law  to  charge 
the  salaries  as  fixed  by  the  Justices  of  Kings 
county  under  that  provision,  to  the  county, 
the  same  as  the  salaries  in  Queens  and 
Richmond  were  charged  respectively  to  those 
counties  and  as  previous  acts  bad  proyided. 
Any  radical  change  would  have  been  distinc<> 
ly  stated. 

But  the  question  still  remains  whether  or 
not  the  provisions  of  the  charter,  prescribing 
the  method  by  which  the  salaries  as  county 
charges  shall  be  raised  and  paid,  applies  to 
these  clerks  and  attendants  of  the  Supreme 
Court  We  think  that  such  is  the  Intention 
of  the  Legislature.  There  Is  no  questioa 
but  that  the  Legislature,  in  giving  the  power 
to  appoint  the  attendants,  fix  their  salaries, 
and  make  the  same  a  county  charge,  could 
also  prescribe  the  method  of  payment  This 
has  been  done  vrith  reference  to  the  attrad- 
ant  of  the  county  of  Richmond.  Els  salary, 
fixed  by  the  Justices,  residing  in  RichmcHid. 
county.  Is  subject  to  the  approval  of  the 
board  of  estimate  and  apportionment  of  the 
city  of  New  York  in  Its  discretion  and  shall 
be  a  county  charge.  The  Legislature  could 
have  specifically  directed  that  these  salaries, 
which  were  county  charges,  should  be  treated 
like  any  ath.&e  county  or  city  charge  and 
foUow  the  procedure  aiacted  in  the  charter 
of  the  city  of  New  York.  This  is  what  we 
think  must  be  the  law  when  the  charter  Ig 
read  in  connection  with  the  Judiciary  Law. 

[l]  Section  168  of  the  Judiciary  Law,  giv- 
ing the  Justices  the  right  to  appoint  an  at- 
tendant and  fix  his  salary,  makes  that  sal- 
ary by  implication  a  county  charge  to  be 
raised  and  paid  in  accordance  with  the  pro- 
visions of  the  city  charter.  The  salaries  ot 
the  clerks  and  attendants  of  the  Supreme 
Court  in  Kings  county,  the  County  Court, 
and  the  Surrogate's  Court  are  all  included 
in  the  dty  budget  and  paid  out  of  the  funds 
raised  by  taxation.  How  does  the  dty  pro- 
ceed to  determine  the  amount  necessary  to 
be  raised  to  meet  these  various  items?  Sec- 
tion 226  of  the  charter  (U  1901,  c.  466,  amd. 
L.  1917,  c  258)  provides  as  follows:  Refer- 
ring to  the  board  of  estimate  and  apportion- 
ment It  says: 

"^e  said  board  shall  annually  between  the 
first  day  of  October  and  the  first  day  of  Novem- 
ber meet  and  make  a  budget  of  the  amounts 
estimated  to  be  required  to  pay  the  ezi>ense8  of 
condncting  tike  public  business  of  the  dty  ot 
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N«w  Tork,  aa  eonatitnted  by  thu  act  and  of  the 
oonntiea  erf  New  Tork,  Kinga,  Bronx,  Qoeena 
and  Bichmond  for  the  then  next  eniuing  year. 
*  *  *  In  order  to  enable  aaid  board  to  make 
audi  badget,  the  presidenta  of  the  aeveral  bor- 
oogha,  the  heada  of  departments,  bureaua,  of- 
fices, boards  and  commissions  shall,  not  later 
than  Angust  first,  send  to  the  board  of  esti- 
mate and  apportionment  an  estimate  in  writing, 
herein  called  a  departmental  estimate,  of  the 
amount  of  expenditure^  specifying  in  detail  the 
objects  thereof,  required  in  their  respective  de- 
partments, bureaus,  ofBoea,  boards  and  commis- 
aiona,  including  a  statement  of  each  of  the  sal- 
aries of  their  officers,  derka,  employte  and  sub- 
ordinates." 

Section  230  requires  the  board  of  esti- 
mate annually  to  Include  in  Its  final  esti- 
mate: 

"Sndi  sum  as  may  be  necessary  to  pay  the 
salaries  of  county  officers- within  the  counties  of 
New  Xork,  Kings,  Queens  and  Richmond,  and 
likewise  all  other  expenses  within  said  counties 
and  each  of  them  which  are  county  aa  distin- 
guished from  city  cbargea  and  expenses." 

On  or  before  the  20th  day  of  October  the 
board  shall  prepare  and  ffie  with  its  secre- 
tary Its  proposed  budget  for  the  ensuing 
year.  The  budget  must  be  sent  to  the  board 
of  aldermen,  which  may  reduce  the  several 
Items  fixed  by  the  board  of  estimate  and 
apxwrtlonment,  except  such  amounts  as  are 
fixed  by  law.  Prior  to  December  26th  in  each 
year,  the  budget,  as  finally  adopted,  shall 
be  certified  to  the  mayor,  and  the  several 
sums  shall  be  and. become  appropriated  to 
the  several  purposes  therein  named. 

By  section  1642  of  the  charter.  It  is  pro- 
Tided  that  the  expenses  shall  not  exceed 
these  appropriations.    It  reads: 

"It  shall  be  the  duty  of  the  heads  of  all  de- 
partments and  of  all  officers  of  said  city,  and 
of  all  boards  and  officers  charged  with  the  duty 
of  expending  or  incurring  obligations  payable 
out  of  the  moneys  raised  by  tax  in  aaid  city, 
or  any  of  the  counties  contained  within  its  ter- 
ritorial limita,  so  to  regulate  such  expenditures 
for  any  purpose  or  object,  that  the  same  shall 
not  in  any  one  year  exceed  the  amount  appro- 
priated by  the  board  of  estimate  and  apportion- 
ment Ua  sncb  purpose  or  object ;  and  no  charge, 
claim  or  liability  shall  exist  or  arise  against 
said  dty,  or  any  of  the  counties  contained  with- 
in its  territorial  limits,  for  any  sum  in  excess  of 
the  amount  appropriated  for  the  several  pur- 
poses." 


Section  1583  also  provides  for  auditing  by 
the  department  of  finance  and  paying,  out 
of  the  funds  applicable  thereto,  all  county 
charges,  expenses  and  salaries  of  county 
officers. 

While  It  Is  true  that  the  justices  of  the 
Supreme  Court,  Kings  County,  are  not  a 
part  of  the  city  government  and  are  not  the 
head  of  any  city  department,  yet,  within 
the  meaning  of  section  1542,  we  think  they 
are  officers  charged  with  the  duty  of  incur- 
ring obligations  iwyable  out  of  'the  money 
raised  by  taxation  In  a  county  contained 
within  the  territorial  limits  of  the  dty. 

They  have^  In  this  very  Instance  under 
section  168  of  the  Judldary  Law,  attempted 
to  create  a  county  liability  by  fixing  and  In- 
creasing the  relator's  salary.  The  practical 
construction,  which  has  been  given  to  these 
charter  provisions,  has  been  to  treat  coiurt 
clerks,  and  attendants,  whose  salaries  were 
county  charges,  like  other  county  employes 
so  tax  as  the  method  of  their  payment  Is 
concerned.  The  justices,  like  the  beads  of  a 
department,  have  always  made  up  from  year 
to  year  an  estimate  in  July  in  accordance 
with  the  provisions  of  section  226  above  re- 
ferred to.  No  reason  exists,  which  we  can 
appredate,  why  these  county  salaries  should 
not  conform  to  a  practice  established  by 
law  for  the  raising  of  funds  for  all  county 
charges  of  like  nature  and  which  Is  certain- 
ly reasonable  and  an  avoidance  of  confu- 
sion. The  money  to  meet  all  these  fixed 
charges  has  to  be  raised  by  the  city  from 
year  to  year,  and  reason  dictates  that  as 
far  as  possible  there  should  be  uniformity 
In  the  matter  of  payment 

We  conclude  therefore  that  the  estimate 
made  up  In  July  of  1017,  in  the  absence  of 
some  spedal  legislation  to  the  contrary,  gov- 
erned the  salaries  of  court  clerks  and  at- 
tendants for  the  year  1018,  so  that  the  comp- 
troller cannot  be  compelled  by  mandamus 
to  audit  an  increase  in  salary  not  included 
in  the  budget  and  for  which  no  appropria- 
tion has  been  made. 

The  orders  appealed  from  must  be  revers- 
ed, and  the  application  dismissed,  with  costs 
in  all  courta 

HISOOOK.  a  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  H06AN,  and  MCLAUGH- 
LIN, JJ.,  concur. 

Orders  reversed,  eta 
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EJDEa^STEIN  ▼.  CONEY  ISI/AND  &  B.  R.  CO. 

<Oourt  of  Appeals  of  New  York.    April  8, 1919.) 

1.  Stbeet  Railboads  «:=»117(29)— Opkbation 
— Collision  with  Wagon — Contbibutoey 
Negligence  of  Dbiveb. 

Wagon  driver  who  attempts  to  cross  street 
■car  track  while  turning  around  in  street  with  a 
car  200  feet  away  approaching  at  what  seems 
to  be  a  reasonable  rate  of  speed  and  under 
reasonable  control  is  not  as  a  matter  of  law 
negligent  because  of  failure  to  observe  car  as  it 
approaches  him  from  behind. 

2.  Stbeet  Baiiaoads  <S=»114(15)— Ooi.i,I8Ion 
WITH  Wagon— Action  fob  Damage»— Evi- 
dence. 

In  Wagon,  driver's  action  against  street  rail- 
road for  Injuries  upon  being  struck  by  car,  driv- 
er's evidence  that  car  was  a  distance  of  200  feet 
when  he  first  saw  it  and  attempted  to  cross  track 
is  not  so  incredible  as  to  be  disregarded. 

3.  Stbeet  Batlboads  ®=>117(11)— Collision 
WITH  Wagon— Negligence  of  Motobman. 

Motorman  who,  upon  seeing  wagon  truck  en- 
tering upon  track  200  feet  ahead  of  him,  con- 
tinued to  approach  at  a  speed  of  18  or  20  miles 
«n  hour  and  nm  down  truck  without  attempting 
to  check  car,  is  not  as  a  matter  of  law  free  from 
negligence. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Frederick  Edelstein  against  the 
Ooney  Island  &  Brooklyn  Ballroad  Com- 
pany. From  judgment  of  the  Appellate  Di- 
vision (173  App.  Dlv.  937,  158  N.  Y.  Supp. 
1115)  afQrmlng  Judgment  of  the  Trial  Term 
-dismissing  complaint,  plaintiff  appeals.  Be- 
versed,  and  new  trial  ordered. 

Bamett  E.  Kopelman,  of  New  York  City, 
for  appellant 

Harold  Ii.  Warner,  of  New  York  City,  for 
respondent 

ANDBEWS,  J.  On  the  evening  of  Decem- 
ber 31,  1913,  the  plaintiff  was  driving  a  one- 
.borse  covered  truck,  loaded  with  furniture, 
west  along  the  north  curb  of  De  Kalb  ave- 
nue, Brooklyn.  To  bis  left  through  the  cen- 
ter of  the  street  was  the  double-track  trolley 
road  of  the  defendant  Daylight  bad  gone^ 
but  the  street  was  lighted. 

The  building  at  which  delivery  of  the  fur- 
niture was  to  be  made  was  on  the  south  side 
of  the  avenue.    When  <H)posite  it  the  plain- 


dfl  made  a  long  turn  so  that  he  ml^t  draw 
up  to  the  south  curb  facing  the  east  As 
he  began  this  turn  he  saw  a  car  approach- 
ing from  tiie  west  on  the  south  track.  It 
was  lighted  and  400  feet  away.  How  fast  it 
was  running  plaintiff  could  not  observe. 
Again  he  looked  and  saw  it  when  the  horse 
reached  the  south  track.  It  was  then  200 
feet  distant  In  view  of  the  plaintiff's  offer 
to  prove  certain  facts,  we  must  now  assume 
that,  when  the  wagon  itself  or  a  part  of  It 
was  on  the  south  .rail,  the  car  was  60  feet 
away  and  running  at  a  speed  of  18  or  /20 
miles  an  hour. 

[1-8]  No  attempt  was  made  to  stop  the 
car.  When  the  horse  had  partly  cleared 
the  south  rail,  it  struck  the  right  rear 
wheel  of  the  truck,  then  the  front  wheel. 
The  truck  was  pushed  to  the  north  of  the 
track,  and  the  plaintiff  was  thrown  out  and 
injured.  Obviously,  when  struck,  the  truck 
must  have  been  headed  toward  the  south- 
east This  would  be  the  effect  of  the  "long 
turn"  described  by  the  plaintiff.  Under 
such  circumstances  the  dismissal  of  the  com- 
plaint by  the  trial  court  and  the  affirmance 
of  this  action  by  the  Appellate  IDlvision  was 
erroneous.  We  cannot  say  that  a  driver  at- 
tempting to  cross  a  track  with  an  approach- 
ing car  200  feet  away,  coming,  as  he  has  a 
right  to  assume,  at  a  reasonable  speed  ^Qd 
under  reasonable  control,  is  negligent  as  a 
matter  of  law,  because  he  again  fails  to  ob- 
serve it  as  it  approaches  him  from  behind. 
We  cannot  say  that  plaintlfl's  evidence  as 
to  seeing  the  car  at  that  distance  is  so  in- 
credible that  It  may  be  disregarded. .  At  the 
rate  of  20  miles  an  hour  the  car  would 
cover  the  space  in  six  or  seven  secMids.  Nor 
can  we  say  that  as  a  matter  of  law  there 
was  here  no  negligence  on  the  part  of  the 
motorman;  that,  seeing  a  truck  entering  up- 
on his  track  200  feet  ahead  of  him,  he  may 
approach  It  at  a  speed  of  18  or  20  miles 
an  hour  and  run  it  down  without  any  at- 
tempt to  check  his  car.  As  the  result  shows, 
it  could'  have  been  stopped  within  50  feet. 

The  Judgment  of  the  Appellate  Division 
and  of  the  Trial  Term  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide 
the  event 

HISCOCK,  O.  J.,  and  CHASE,  HOGAN, 
CABDOZO,  and  POUND,  3 J.,  concur. 

Mclaughlin,  j.,  not  situng. 

Judgment  reversed,  eta 
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(Supreme  Court  of  Indiana.    May  8,  1919.) 

1.  CsnaNAi.  Law  ^=>211(4)  —  Athdavit  — 
Rape— Denial  of  RuLATioir  or  Husband 
AND  Wife. 

An  affidavit  cliarglsg:  rape  upon  a  diild 
under  the  age  of  consent  was  not  defectiTe  be- 
cause not  stating  that  child  was  not  then  the 
wife  of  the  accused,  though  the  statute  on  which 
affidavit  waa  based  makes  no  such  exception. 

2.  Ckiminal  Law  $=»561(1)  —  Reabonablb 
Doubt— Subsidiary  Evidence. 

The  rule  requiring  state  to  prove  the  guilt 
of  defendant  beyond  a  reasonable  doubt  applies 
only  to  essential  facts  constituting  the  crime 
charged  in  the  affidavit,  and  does  not  apply  to 
proof  of  subsidiary  facts  which  are  not  essential 
elements  of  crime,  bat  which,  if  shown,  tend  to 
prove  or  disprove  one  or  more  of  such  essential 
elements. 

S.  Cbiminal  Law  4=>561(1)  —  Reason ablc 

DOTJBT— HJVIDKNClt. 

In  determining  whether  the  essential  facts 
constituting  the  offense  are  established  beyond 
a  reasonable  doubt,  the  jury  may  consider  the 
whole  of  the  evidence,  as  well  as  the  want  or 
absence  of  evidence,  including  evidence  in  sup- 
port of  the  subsidiary  facts. 

4.  CBimNAi,  Law  «=>1172(2)— Ebboneous  In • 
STBUCTioN— Reversible  Ebbob. 
In  prosecution  on  an  affidavit  for  rape  upon 
a  child  under  the  age  of  consent,  erroneous 
charge  that  reasonable  doubt  could  not  spring 
from  mere  evidentiary  evidence  was  reversible 
error,  where  defendant's  guilt  was  not  so  con- 
clusively shown  by  the  evidence  that  no  other 
verdict  than  a  conviction  could  have  been  right- 
folly  rendered. 

e.  Criminai.  Law  «=3561(2)— Rafd— Pboof— 
Reasonable  Doubt. 
In  prosecution  for  rape  upon  a  diild.  under 
tlie  age  of  consent,  it  was  necessary  to  sustain  a 
conviction  that  the  state  show  beyond  a  reason- 
able doubt  that  prosecuting  witness  was  under 
16  at  time  of  offense  alleged. 

Appeal  from  Circuit  Court,  Hamilton  Comi- 
ty;   Ernest  E.  (31oe,  Judge. 

Jobn  Sharp  was  oonvicted  of  rape  commit- 
ted upon  a  child  under  the  age  of  consent. 
His  motion  for  new  trial  was  denied,  and 
be  appeals.  Reversed,  with  Instmctions  to 
snataln  motion  for  a  new  trial. 

Albert  C.  Pearson,  of  Indlanaixdls,  and 
Cbrlstlan,  Christian  &  Waltz,  of  Noblesvllle, 
for  appellant. 

Ele  Stansbnry  and  Dale  F.  Stansbury, 
both  of  Indianapolis,  for  the  State. 

LAIRY,  J.  Appellant  was  charged  with 
the  crime  of  rape  committed  against  the 
person  of  a  child  under  the  age  of  consent 
A  trial  by  jury  resulted  in  a  judgment  of 
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convlbtlon,  to  reveise  whl6h  this  appeal  Is 
prosecuted. 

It  is  asserted  that  the  amended  affidavit 
on  which  the  Judgment  rests  does  not  state 
facts  sufficient  to  constitute  a  public  offense, 
and  that,  for  the  reason  stated,  the  trial 
court  erred  in  overruling  appellant's  motion 
to  quash  the  affidavit,  aind  also  In  overrul- 
ing hla  motion  In  arrest  of  judgment  This 
question  is  presented  by  the  first  and  fourth 
assignments  of  error.  , 

[1]  The  only  particular  In  whldi  it  is 
claimed  that  the  affidavit  is  defective  Is  that 
it  does  not  state  that  the  child  against  whom 
the  offense  was  committed  was  not  at  the ' 
time  the  wife  of  the  accused.  It  is  true  that 
a  husband  cannot  be  guilty  of  the  crime  of 
rape  by  having  carnal  knowledge  of  his 
wife  without  her  consent  and  against  her 
will  or  on  account  of  her  being  under  the 
age  of  consent  or  on  account  of  her  bein^ 
Insane,  epileptic,  or  imbecile.  In  the  defini- 
tion of  the  ofTense  as  applicable  to  women 
who  are  insane,  or  who  are  idiotic  or  other- 
wise imbecile,  the  statute  pf  this  state  ex- 
pressly excepts  the  husband  of  such  a  woman 
from  its  operation;  but  as  to  other  women 
against  whom  the  offense  may  be  committed 
it  makes  no  such  express  exception  with  re- 
gard to  the  husband.  The  statute,  however, 
cannot  apply  to  the  husband  of  the  injured 
party  in  any  case. 

The  question  here  presented  relates  to  the 
manner  in  which  the  offense  mast  be  charg- 
ed. Wharton  states  that  the  indictment  need 
not  allege  that  the  female  outraged  was  not 
the  wife  of  the  defendant,  citing  a  number 
of  decisions  wbi<^  sustain  the  text.  Whar- 
ton's C!rlm.  Law  (llth  Ed.)  {  74L  In  the 
case  of  Commonwealth  v.  Fogarty,  8  Gray 
(Mass.)  489,  69  Am.  Dec.  264,  the  court  says : 

"Nor  was  it  necessary  to  allege  that  the  prose- 
cutrix was  not  the  wife  of'  the  defendant  Such 
an  averment  has  never  been  deemed  essential 
in  indictments  for  rape,  ^ther  in  this  country 
or  in  England.  The  precedents  contain  no  such 
allegations." 

It  may  be  shown  as  a  defense  that  the 
woman  against  whom  the  offense  is  alleged 
to  have  been  committed  Is  the  wife  of  the 
person  who  is  charged  with  committing  the 
rape,  but  it  is  not  necessary  to  negative  this 
fact  in  the  indictment  Curtis  v.  State 
(1909)  88  Ark.  394,  117  S.  W.  521;  State  v. 
Morrison  (1912)  46  Mont  84,  125  Pac.  649; 
State  v.  Williamson  (1900)  22  Utah,  248,  62 
Pac.  1022,  83  Am.  St  Rep.  780;  State  v. 
White  (1890)  44  Kan.  514,  25  Pac.  33.  If  the 
statute  under  .which  the  indictment  1^  drawn 
excludes  from  its  operation  the  husband  of 
a  female  against  whom  the  offense  may  be 
committed,  the  indictment  must  conform  to 
tiie  statute  in  that  particular.  People  ▼.  Burk 
(1868)  34  CaL  661;  OuUer  v.  State  (1914) 
15  Ariz.  343,  138  Pac.  1048 ;   People  v.  Stow- 
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era  (19129  ^M  lU.  588,  88  K  B.  086.  '  The 
portion  of  tbe  statute  on  wUch  the  affidavit 
In  this  case  Is  based  makes  no  such  ezcep- 
tloD.    The  affidavit  is  sufficient. 

[2, 3]  Under  his  motion  for  a  new  trial 
which  Is  assigned  as  error  appellant  presents 
objections  to  several  Instructions.  The  part 
of  instruction  No.  18  to  whldi  objection  is 
made  reads  as  follows : 

"And  by  reasonable  donbt  is  not  meant  a 
whim  or  captious  or  speculative  doubt;  it  is 
properly  termed  a  reasonable  doubt  as  distin- 
piished  from  an  unreasonable  or  speculative 
doubt,  and  it  must  arise  from  all  the  evidence 
relating  to  some  material  fact  or  facts  charged 
in  the  affidavit,  and  npt  spring  from  mere  sub- 
sidiary evidence.  Such  doubt  may  also  arise 
from  the  absence  of  evidence  as  to  material  mat- 
ters." 

The.  objection  Is  specifically  directed  to 
that  part  of  the  Instruction  which  tells  the 
Jury  that  a  reasonable  doubt  cannot  spring 
from  mere  subsidiary  evidence. 

The  rule  which  requires  the  state  to 
prove  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt  applies  only  to  the  essen- 
tial facts  constituting  the  crime  charged; 
bat,  the  rule  does  not  apply  to  the  proof  of 
subsidiary  facts  which  are  not  essential 
elements  of  the  crime,  but  which,  if  shown 
to  exist,  have  a  tendency  to  prove  or  disprove 
one  or  more  of  the  constituent  elements  of 
the  crime.  Wade  v.  State  (1880)  71  Ind. 
636;  Hlnshaw  v.  State  (1896)  147  Ind.  334, 
47  N.  B.  157.  While  it  is  not  necessary  to  a 
conviction  that  such  subsidiary  facts  be 
proven  beyond  a  reasonable  doubt,  it  is  still 
the  law  that  the  essential  facts  which  con- 
stitute the  offense  must  be  established  by 
that  degree  of  proof  before  a  conviction  Is 
Justified;  and,  in  determining  whether  such 
essential  facts  are  established  beyond  a  rea- 
sonable doubt,  the  Jury  may  consider,  the 
whole  of  the  evidence  as  well  as  the  want 
or  absence  of  evidence.  Can  it  be  truly  said 
that  the  Jury  cannot  consider  evidence  ad- 
duced to  prove  a  subsidiary  fact  In  deter- 
mining whether  an  essential  fact  is  establish- 
ed beyond  a  reasonable  doubt?  If,  after 
considering  all  the  evidence  In  the  case,  the 
Jury  entertains  a  reasonable  doubt  as  to  any 
essential  fact  constituting  an  element  of  the 
offense,  the  defendant  is  entitled  to  an  ac^ 
qulttal,  whether  such  doubt  arises  from  the 
evidence  or  the  lack  of  evidence.  In  deter- 
mining whether  such  a  doubt  arises  from  the 
evidence,  the  Jury  has  a  right  to  consider 
the  whole  evidence,  and  the  defendant  has 
a  right  to  have  the  entire  evidence  so  con- 
sidered. The  court  cannot  correctly  exclude 
from  the  consideration  of  the  Jury,  on  such 
questions,  the  evidence  adduced  In  support 
of  subsidiary  facts.  If,  after  considering 
the  entire  evidence,  the  Jury  entertains  a 
reasonable  doubt  as  to  the  fact  essential  to 
constitute  the  offense,  the  defendant  Is  en- 
titled  to   the  benefit  of  such   doubt,   even 


though  It  arises  from  the  conslderatlcHi'Ot 
evidence  adduced  in  support  of  a  snbBldlary 
fact  The  language  to  which  the  spedflc 
objection  la  made  renders  the  instructloa 
erroneous. 

The  trial  court,  in  giving  the  Instrbchon 
In  questltm  probably  followed  Hank  v.  State 
(1897)  148  Ind.  238,  46  N.  E.  127,  47  N.  B3. 
465,  where  a  similar  Instruction  was  approv- 
ed by  this  court.  The  court  in  that  case  ap- 
proved the  language  of  the  Instruction  oa 
the  authority  of  Wade  T.  State  (1880)  71 
Ind.  535,  saying  that  the  law  as  declared  in 
the  Instruction  was  In  accord  with  the  law 
as  stated  In  the  case  dted.  The  case  cited 
goes  only  to  the  extent  of  holding  that  the 
rule  requiring  proof  beyond  a  reasonable 
doubt  In  a  criminal  case  applies  to  essential 
facts  constituting  the  offense,  and  that  the 
rule  does  not  apply  to  proof  of  subsidiary 
facts.  In  this  regard,  the  case  was  followed 
In  Hlnshaw  v.  State,  supra.  In  the  case  of 
Hauk  T.  State,  supra,  the  learned  court 
failed  to  observe  the  distinction  which  clear- 
ly exists  between  the  rule  of  law  as  stated 
In  Wade  v.  State,  supra,  and  the  rule  stated 
In  the  Instruction  under  consideration. 

Subsidiary  facts  need  not  be  proved  beyond 
a  reasonable  doubt  to  Justify  a  conviction; 
it  Is  the  facts  essentially  necessary  to  con- 
stitute the  crime  which  must  be  so  proven; 
but  a  reasonable  doubt  as  to  such  essential 
facts  may  arise  from  a  consideration  of  evi- 
dence adduced  in  support  of  subsidiary 
facts.  The  court  declines  to  follow  the  rul- 
ing In  the  case  of  Haiik  v.  State,  supra,  in 
so  far  as  It  approves  the  language  of  the  in- 
struction which  is  held  In  this  case  to  con- 
stitute error.  No  authority  is  found  to  sus- 
tain the  instruction  other  than  that  of  Hauk 
V.  State,  suinra,  and  that  case  has  not  been 
dted  to  the  direct  point  under  consideration 
in  any  later  decision.  A  part  of  the  evidence 
bearing  rai  the  question  of  reasonable  doubt 
Is  excluded  from  the  consideration  of  the 
jury  by  the  statement  that  a  reasonable 
doiibt  cannot  spring  from  subsidiary  evi- 
dence. It  Is  true  that  by  other  Instructions 
the  Jury  was  told  that  the  entire  evidence 
should  be  cmisldered  on  the  question  of 
reasonable  doubt,  but  these  Instructions  are 
in  conflict  with  that  part  of  instruction  IS 
held  to  be  erroneous.  Whoi  the  instructions 
are  considered  together,  the  Jury  was  given 
a  choice  between  truth  and  error,  and  this 
court  has  no  means  of  knowing  whether  It 
followed  the  erroneous  rule  stated  In  in- 
struction 18  or  the  correct  rule  stated  In 
other  instructions.  Burrows  v.  State  (1893) 
137  Ind.  474,  37  N.  E.  271,  45  Am.  St  Hep. 
210;  Hampton  v.  State  (1902)  160  Ind.  575, 
67  N.  E.  442. 

[♦,  5]  The  state  contends  that,  ev«i  though 
the  instruction  in  question  be  erroneous,  the 
Judgment  should  not  be  reversed,  for  the 
reason,  as  stated,  that  the  guilt  of  appellant 
is  shown  so  conclusively  by  the  evldoice  that 
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no  other  verdict  coold  have  been  rightfully 
rendered.  The  court  Is  of  the  c^inlon  that 
the  evidence  In  this  case  Is  not  of  a  charac- 
ter to  justify  the  application  of  the  rule 
which  the  state  seeks  to  Invoke.  It  is  true 
that  the  evidence  shows  without  dispute  that 
the  appellant  had  sexual  Intercourse  with 
the  prosecuting  witness,  but  there  Is  conflict 
in  the  evidence  as  to  the  date  on  which  the 
first  act  of  intercourse  occurred.  The  prose- 
cuting witness  fixed  the  time  as  the  31st 
day  of  August,  191S,  stating  that  it  took 
place  on  a  night  wh^  Mr.  James  Beam  and 
his  wife  stayed  all  night  at  the  house  of  de- 
fendant. Mr.  Beam  and  his  wife  both  testi- 
fied that  they  stayed  all  night  at  the  home 
of  defendant  only  once  while  the  prosecut- 
ing witness  lived  in  his  home,  and  that  the 
time  when  this  occurred  was 'in  the  first 
part  of  April,  1916.  The  evidence  shows 
without  dispute  that'  the  prosecuting  wit- 
ness was  bom  on  the  10th  day  of  January, 
1900.  It  thus  appears  that,  if  the  first  act 
of  intercourse  occurred  when  the  Beams 
stayed  all  night  at  defendant's  house,  and 
If  that  was  in  April,  1916,  the  prosecuting 
witness  was  not  under  16  years  of  age  at 
the  time.  To  sustain  a  conviction,  it  was 
necessary  for  the  state  to  prove  beyond  a 
reasonable  doubt  tliat  the  prosecuting  wit- 
ness was  under  16  years  of  age  at  the  time 
tlie  act  of  intercourse  relied  on  occurred. 
This  was  an  essential  fact  constituting  an 
element  of  the  offense:  As  bearing  on  this 
fact,  the  Jury  had  a  right  to  consider,  tlie 
evidence  of  James  Beam  and  his  wife  in 
connection  with  the  other  evidence  in  the 
case;  and  the  defendant  should  have  been 
acquitted,  if  the  jury  entertained  a  reason- 
able doubt  as  to  whether  the  prosecuting 
witness  was  under  or  over  the  age  of  10 
years  at  the  time  the  act  was  committed. 
The  date  on  which  James  Beam  and  his  wife 
stayed  overnight  in  the  home  of  appellant 
was  a  subsidiary  fact,  and  the  evidence 
bearing  thereon  was  subsidiary  evidence 
which,  under  the  instruction  held  to  be  er- 
roneous, the  Jury  might,  well  have  excluded 
from  consideration  in  so  far  as  It  had  any 
bearing  on  the  question  of  reasonable  doubt 
In  view  of  the  evidence,  it  cannot  be  said 
that  appellant  was  so  clearly  guilty  as  to 
lender  the  Instruction  harmless. 

The  Judgmoit  of  the  trial  court  is  revers- 
ed, .with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 


(188  Ind.  897) 

NATION  et  aL  v.  GREHN  et  ux.    (No.  23329.) 

<Snpreme  Court  of  Indiana.     April  17,  1919.) 

1.  Appkai.   and    Bbbob   e=>335  —  Imfbofeb 
Desioitation  of  Pabties— Appbai  Stattjte. 
Under  Acta  1917,  c.  143,  {  1,  the  errone- 
ous designation  of  a  party  as  appellant,  instead 
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of  appellee,  did  not  justify  tlie  dismissal  of  the 
appeal  for  want  of  jurisdiction. 

2.  EXBCUTOBS  AND  ADHINISTBATOBS  <8»111(1) 

—  Costs  or  AniaNidTBATiON  —  Besidoabt 

Estate. 
The  residuary  estate  is  chargeable  only  with 
the  ordinary  and  usual  costs  and  expenses  in- 
cident to  the  administration  of  decedent's  es- 
tate. 

3.  Taxation  <S=5890— Inhebitanob  Tax— Lia- 

£ILITT  OF  ReSIDUABT  ESTATE. 

In  view  of  Bums'  Ann.  St.  1914,  St  10143e, 
10143g,  making  inheritance  taxes  a  lien  on 
property  taken  by  transferees  and  providing 
for  collections  from  transferees  by  administra- 
tor, executor,  or  trustee,  the  residuary  estate 
is  not  chargeable  generally  with  the  inheritance 
tax  upon  other  transfers  unless  expressly  so 
charged  by  the  will. 

4.  Taxation   <8=»806(1)— iNHirarrAncK  Tax— 
CoMJccnoN— Agknot  of  Exeoutob,  Admin- 

IBTBATOB,   OB  TBUSTEB— LIABIUT7. 

In  the  collection  of  the  inheritance  tax  un- 
der Bums'  Ann.  St  1914,  i  10143e,  the  execu- 
tor, administrator,  or  trustee  does  not  neces- 
sarily act  in  his  capacity  as  such,  but  as  an 
ageat  named  by  the  state  to  act  for  the  state 
in  making  such  collection,  and  is  made  person- 
ally responsible  therefor. 

6.  Taxation  «s»80  — Taxes  on  litAND  — Lifi 
Estate— LiABiuTT  of  Residtjabt  Estate. 
Where  testatrix  by  will  placed  a  deed  de- 
scribed therein  in  which  her  minor  foster  daugh- 
ter was  grantee  in  the  hands  of  her  executors, 
reserving  a  life  estate  and  providing  tliat  the 
land  be  held  in  trust  after  her  death  for  the 
benefit  of  such  grantee  until  she  reached  the 
age  of  21,  when  the  deed  was  to  be  delivered  to 
grantee  and  convey  the  fee,  the  deed  gave  the 
ciiild  no  present  interest,  so  tliat  taxes  assessed 
on  the  land  during  deceased's  life  were  charge- 
able to  the  residuary  estate  therein. 

6.  Wnxs  «=3S77  —  Devise  to  Exeoittobs  in 
Tbust  to  Oheld— Deed— Vesting  of  Pbop- 

BBTT. 

Testatrix's  deed  to  her  minor  foster  daugh- 
ter deposited  with  the  trustees  and  her  will  de- 
scribing the  deed  construed  to  create  a  trust 
tailing  effect  after  testatrix's  death  in  favor 
of  such  daughter,  such  title  vesting  in  executors 
in  trust  upon  testatrix's  death  to  go  to  the ' 
child  from  executors  by  delivery  of  deed  to 
child  on  her  attaining  majority. 

7.  EscBOWB  ^l=9l,  4  —  Deposit  —  Release  ob 
Relinquishvent  of  Deeu— Delivkbt. 

The  statement  of  the  grantor,  that  a  deed 
to  devisee  placing  the  property  hi  trust  with 
executors  is  released  and  relinquished,  is  only 
one  element  of  an  irrevocable  escrow  or  de- 
posit but  is  not  controlling  when  other  facts 
show  the  absence  of  such  a  delivery  as  is  anoth- 
er and  necessary  element  of  such  deposit  or  es- 
crow. 

8.  Lira  Estates  «=>18— Dtrrr  of  Life  Ten- 
ant TO  Pat  Taxes  —  Faxlubb  to  Receive 

InCOUE   —   LiIABIUTX    OF    IiANO    FOB    TaXBS 

Levied  Dvbinq  Life  Estate. 
A  deed  delivered   to   grantee  during  gran- 
tor's life  containing  no  covenants  of  warranty 
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nor  agreement  as  to  taxes,  and  by  which  gran- 
tor retained  a  life  estate  and  possession  of 
land,  merely  required  that  the  life  tenant  pay 
taxes  assessed  dnring  her  life  provided  she  de- 
rived income  therefrom  sufficient,  and,  where 
there  was  no  showing  that  she  received  any 
such  income,  the  land  was  liable  for  taxes  so 
assessed. 

9.  EXECTJTOBS  AND  ADlTINISTaATOBB  l8=»lll(l) 

— ^ExPKNSEa — Costs— Tbust  Estate— Minor 

LiEOATEE. 

Where  the  executors  of  a  will,  as  such, 
were  trustees  holding  the  legal  title  to  real  es- 
tate to  pass  to  testatrix's  minor  foster  child 
upon  her  attaining  21  years,  and  in  their  ca- 
>pacity  of  executors  and  trustees  incurred  ex- 
penses in  defending  a  petition  of  testatrix's  di- 
vorced husband  for  appointment  as  guardian  of 
such  minor  and  for  modification  of  the  divorce 
decree,  the  costs  are  chargeable  to  the  trust  es- 
tate and  not  to  the  residuary  legatees. 

10.  OUABDIAN    AND    WARD    <8=>11— APPOINT- 
MENT OF  GiTASDiAN  Nominated  by  Will. 

A  guardian  nominated  by  will  is  entitled  by 
statute  to  appointment  over  all  others,  but  his 
appointment,  duties,  and  powers  are  governed 
by  the  law  regulating  guardians  not  so  aom- 
inated.    Bums'  Ann.  St  ldl4,  $  3066. 

Harvey,  G.  J.,  and  Willoughby,  J.,  dissenting 
in  part. 

Appeal  trom  Gircait  Court,  Howard  Oonn- 
ty;  Joseph  Combs,  Special  Judge. 

Proceedings  by  William  B.  Green  and 
wife,  as  executor  and  executrix  of  the  last 
will  at  Lndnda  E.  Foreman,  deceased, 
against  Barbara  Nation  and  others  for  the 
sale  of  real  estate  of  testatrix  to  pay  debts. 
From  a  judgment  directing  the  sale  for  the 
payment  of  certain  claims  of  the  trustees, 
Barbara  Nation  and  other  defendants,  re- 
riduary.  devisees,  appealed  to  the  Appellate 
Court,  and  the  cause  was  transferred  to  the 
Supreme  Court  (m  petltiaai.  Judgment  re- 
versed, with  directlona 

Harness  &  Moon  and  W.  O.  Overton,  all 
of  Koliomo,  for  appellants. 

Bichard  L.  Ewbank,  of  Indianapolis,  and 
Blacklldge,  Wolf  &  Barnes,  of  Kokomo,  for 
appellees. 


HABVET,  O.  J.  This  cause  was  transfer- 
red to  this  court  by  the  Appellate  Court  for 
want  of  jurisdiction  in  the  latter.  See  opin- 
ion 116  N.  E.  840. 

[1]  We  concur  In  said  opinion  wherein  it 
holds  that  the  making  of  Mrs.  Scherer  an 
appellant,  rather  than  an  appellee,  did  not, 
and  does  not,  justly  the  dismissal  of  this 
appeal. 

Primarily,  the  question  presented  to  the 
trial  court  was  whether  the  sale  of  the  real 
estate  of  decedent,  Lucinda  E.  Foreman,  to 
pay  her  debts,  should  be  ordered. 


As  an  element  of  this  question,  the  court 
was  called  upon  to  determine  whether  cer- 
tain obligations  were  debts  of  the  decedent; 
whether  others  were  incidental  costs  and 
expenses  of  administration;  and  whether 
the  Inheritance  tax  involved  was  chargeable 
to  the  residual^  estate. 

The  facts  specially  found  by  the  conrt 
are,  in  substance,  that  Lucinda  E.  Foreman, 
the  decedent  and  testatrix,  was  the  wife  of 
and  procured  a  divorce  from  William  E. 
Wright;  that  the  decree  of  divorce  restored 
her  name  by  a  former  marriage.  Foreman, 
and  granted  her  the  care  and  custody  of 
Wllma  N.  Wright,  a  child  who  had  been 
adopted  by  Ludnda  E.  Wri(^t  and  her  then 
husband,  William  E.  Wright  She  was  the 
only  child  of  either,  or  both,  and  was  when 
adopted  18  months  of  age,  and  was  less  than 
6  years  of  age  when  this  litigation  took 
place. 

Mrs.  Foreman  on  the  30th  day  of  March, 
1914,  executed  a  deed  to  her  niece,  Delia 
Green,  and  her  niece's  husband,  for  100 
acres  of  land.  This  deed  reserved  to  Mrs. 
Foreman  the  income  from  and  possession  of 
said  land  during  her  life;  was  conditioned 
for  the  support  and  care,  If  physical  or 
mental  disability  of  the  grantor  required,  of 
the  grantor  and  child  until  the  latter  be- 
came of  age.  This  provision,  so  far  as  the 
child's  Interests  were  concerned,  required  all 
attention  and  care  that  parents  would  prop- 
erly give  such  a  child  until  she  became  of 
age,  or  earlier  married. 

Mrs.  Foreman  on  the  same  day  executed 
a  deed  to  the  child  for  another  farm  of  100 
acres,  and  a  will  reciting  the  ezecuticm  of 
both  deeds,  and  the  conditions  of  the  deed 
to  the  Greens.  The  deed  to  the  child  and 
the  will  were  delivered  to  the  attorney  who 
drew  the  same,  the  deed  to  be  delivered  to 
the  executors  of  grantor's  will,  to  be  held 
by  them  and  by  them  delivered  to  the  child 
when  she  became  of  age,  or  destroyed  in  the 
event  of  the  death  of  the  child  before  com- 
ing of  age. 

The  will  contained  a  residuary  bequest  to 
the  sister  of  the  testatrix,  Barbara  Nation, 
appellant  here,  for  life,  and  then  to  said  sis- 
ter's children. 

The  mentioned  residuary  property  was 
another  farm  of  26%  acres  and  a  residence 
tn  Greentown,  all  of  said  property  being  in 
Howard  county,  this  state. 

The  will  named  the  niece  and  husband  as 
executors ;  directed  that  the  real  estate  con- 
veyed and  devised  to  said  child  "be  held  by 
my  executors  until  said  Wllma  N.  Wright 
becomes  twenty-one  years  of  age;  or  If  she 
dies  before  said  age,  then  until  her  death,  in 
trust  for  said  Wllma  N.  Wright;  and  that 
all  rents  and  profits  and  income  of  said  one 
hundred  acres  of  land    ♦    ♦    *    be  used  In 
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the  care  and  rapport,  maintenance  and  edu- 
cation of  said  Wilma  N.  Wright." 

The  will  appointed  said  niece  and  her  hus- 
band "as  guardian  of  my  foster-daughter, 
who  shall  have  the  control  and  management 
of  her  untU  she  reaches"  said  age. 

The  will  nominated  and  appointed  said 
niece  and  her  husband  "as  executor  and  ez- 
'  ecutrix,"  and  charged  "them  with  the  duty 
of  carrying  out  and  seeing  that  the  provi- 
sions or'  the  will  "are  compiled  with." 

The  testatrix  died  within  the  following 
20  days. 

The  will  was  probated  and  not  questioned, 
except  that  an  effort  was  made  by  said 
adopting  father  to  prevent  the  provisions  of 
the  will  from  being  carried  Into  effect,  as 
hereinafter  stated. 

^The  nominated  executors  qualified  as 
such.  They  also  applied  for  letters  of 
guardianship.  This  application  was  resist- 
ed by  the  adopting  father  and  divorced  hus- 
band, Wright  He  applied  for  letters  of 
guardianship,  and  petitioned  that  the  decree 
of  divorce  be  so  modified  as  to  grant  him  the 
custody  of  his  adopted  child.  This  applica- 
tion and  petition  are  resisted  by  the  ex- 
ecutors. 

This  appeal   Involves   nothing   pertaining 

^     to  the  rulings  on  the  other  petitions  and 

proceedings.     The  only  questions  presented 

relate  to   the  petition   to  sell   real  estate. 

Appellants'  counsel  say  in  their  brief  that — 

"The  whole  litlKation  in  this  action  arises 
out  of  the  effort  of  these  executors  to  unload 
upon  the  residuary  legatees  debts  and  expenses 
which  should  be  borne  by  Oreen  and  Green  as 
individuals,  or  as  guardians  of  Wilma  N. 
Wright." 

Consistent  with  this  statement  we  And  the 
only  errors  and  cross^rrors  assigned  are 
upon  exceptions  to  conclusions  of  law  as  to 
such  matters. 

[2]  No.  1  of  the,  court's  conclusions  charg- 
es the  residuary  estate  with  "costs  and  ex- 
penses incident  to  the  administration  of  de- 
cedent's estate."  This  is  correct  wh«i  con- 
strued to  cover  only  ordinary  and  usual 
costs  and  expenses. 

That  the  court  did  not  intend  to  cover 
more  is  evident  from  the  court's  sixth  con- 
clusion, which  deals  with  extraordinary  and 
unusual  expense,  which  may  or  may  not  be 
expense  of  administration!  Of  tbds  sixth 
conclusion  we  shall  treat  later. 

The  exception  to  the  first  conclusion  was 
properly  overruled, 

[3,4]  The  second  stated  by  the  court  re- 
quires the  residuary  estate  to  pay  all  the 
inheritance  taxes  involved.  The  manner  in 
which  and  the  circumstances  under  which 
each  transfer  was  made,  whether  by  deed  or 
will,  are  fully  disclosed  by  the  facts  found; 
the  relationship  of  each  trani^feree  to  the 
decedent  is  found;  the  contingencies  of  the 
several  estates  taken  are  defined. 


The  statute  clearly  Indicates  that  eacb  of 
the  transferees  shaU  pay  inheritance  taxes; 
the  exemptions  and  percentages  applicable 
to  each;  the  method  of  calculation,  adjust- 
ment, and  repayment  in  event  contingencies 
happen,  which  lessen  the  estate  taken  by 
one  and  thereby  Increase  the  estate  taken 
by  another. 

Section  10143e,  Burns  1914,  of  the  inher- 
itance tax  statute,  further  provides  that  the 
taxes  shall  be  a  lien  upon  the  property  tak- 
en by  the  respective  transferees;  provides 
the  method  of  collection  of  the  taxes  from 
the  respective  transferees. 

Section  10143g,  Bums  1914,  provides 
that— 

"If  such  legacy  or  property  be  not  In  money," 
the  administrator,  executor  or  trustee  "shtdl 
collect  the  tax  thereon  upon  the  appraised  value 
thereof  from  the  person  entitled  thereto."  And 
further  provides  that  the  executor,  administra- 
tor, or  trustee  "having  in  charge  or  in  trust 
any  legacy  or  property  for  distribution  subject 
to  such  tax  shall  deduct  the  tax  therefrom." 
And  further,  "if  any  such  legacy  shtfll  be  charg- 
ed upon  or  payable  out  of  real  property,  the 
*  *  *  devisee  shall  deduct  such  tax  there- 
from and  pay  it  to  the  administrator,  executor 
or  trustee  and  the  tax  shall  remain  a  lien  or 
charge  on  such  real  property,  until  paid."  And 
further  "the  payment  thereof  shall  be  enforc- 
ed by  the  executor,  administrator  or  trustee 
in  the  same  manner  that  payment  of  the  legacy 
might  be  enforced,  or  by  the  prosecuting  attor- 
ney under  section  16  of  this  act." 

While  it  is  true  that  said  section  also  pro- 
vides that  "every  executor,  administrator  or 
trustee  shall  have  full  power  to  sell  so  mwdi 
of  the  property  of  decedent  as  will  enable 
him  to  pay  such  taxes,  in  the  same  manner 
as  be  might  be  entitled  by  law  to  do  for  the 
payment  of  the  debts  of  the  testator  or  In- 
testate," this,  in  view  of  the  herein  quoted 
imrts  of  the  statute,  cannot  be  construed  to 
mean  that  the  executor,  administrator,  or 
trustee  is  empowered  to  sell  the  property  of 
one  transferee  to  pay  the  taxes  upon  ttae 
property  of  another  transferee.  This  last- 
quoted  provision  for  sales  must  be  held  to 
define  by  comparison  a  "manner"  of  sale 
of  such  luroperty  only  as  is  chargeable  with 
inheritance  taxes  not  otherwise  paid  or  c(d- 
lectlble  and  only  of  the  Interest  therein  of 
the  defaulting  heir,  grantee,  or  legatee. 

The  executor,  administrator,  or  trustee  is 
not  to  necessarily  act  under  this  statute  in 
his  general  capacity  as  such,  but  as  an  agent 
named  by  the  state  to  act  for  the  state  in 
making  such  collecti<«.  He  Is  made  person- 
ally responsible  for  such  collection.  Sec- 
tion 10143e,  Bums  1914. 

The  provisions  quoted  make  it  clear  that 
Che  residuary  estate  is  not  chargeable  gen- 
erally with  the  inheritance  tax  upon  other 
transfers.  The  will  In  this  case  does  not 
expressly,  nor  by  clear  implication,  charge 
the  residuum  therewitb. 
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.  9%e  exception  to  the  second  concloslon 
should  have  been  sustained. 

[S-7]  Appellants'  exception  to  conclusion 
No.  3  questions  the  charge  of  the  residuary 
estate  of  taxes  assessed  during  decedent's 
life  upon  the  100  acres  going  to  WUma  N. 
Wright  These  taxes  were  proi)erly  charge- 
able against  the  residuary  estate,  unless  the 
daughter,  Wllma,  took  a  taxable  interest  in 
this  100  acres  during  the  life  of  her  foster 
mother. 

The  facts  found  relating  to  this  are: 

That  on  the  same  day  that  the  mother  exe- 
cuted her  will  she  caused  a  deed  to  be  prepared 
to  Wilma,  which  was,  quoting  tlie  court'i  find- 
ings, "executed  in  connection  with  and  as  a  part 
of  her  will."  "That  said  will  and  deed  were 
placed  in  the  same  envelope  by  said  Lucinda  B. 
Foreman,  and  were  then  placed  in  the  posses- 
sion and  care  of"  the  attorney  who  drew  the 
same,  "and  were  never  in  'the  possesBion  of 
any  other  person."  "That  the  testatrix  intend- 
ed by  said  d^ed  to  pass  title  to  said  grantee, 
Wilma  N.  Wright,  conditionally,  that  is  to  aay, 
on  the  condition  that  said  grantee  should  live 
to  the  age  of  21  years ;  that  said  deed  was  not 
to  be  delivered  to  said  grantee  until  she  ar- 
rived at  the  age  of  21  years;  and  if  she  died 
before  becoming  of  that  age,  said  deed  was  not 
to  pass  title,  but  was  to  be  destroyed,  and  the 
property  to  be  dUposed  of  under  the  will.  That 
said  executors  were  during  the  minority  of  said 
grantee  Co  bold  said  land  in  trust  for  her." 

The  will  itself  expresses  the  following: 

"Item  3.  I  have  also  this  day  executed  a 
deed  to  my  foster  daughter,  Wilma  N.  Wright, 
for  one  hundred  acres  of  land"  (describing  the 
said  100  acres),  "and  have  placed  the  same  with 
this,  my  last  will  and  testament,  and  I  hereby 
release  and  relinquish  all  right  and  control  over 
and  to  said  deed  to  my  executors  hereinafter 
named,  it  being  my  desire  and  I  direct  that  said 
deed  be  taken  by  my  executors  and  placed  of 
record,  as  hereinafter  set  forth.  If  I  should 
die  before  said  Wilma  N.  Wright  reaches  the 
age  of  twenty-one  years,  the  said  deed  shall  not 
be  delivered  to  her  before  she  reaches  the  age 
of  twenty-one  years.  If  the  said  Wilma  N. 
.Wright  should  die  before  reaching  the  age  of 
twenty-one  years,  then  I  desire  and  direct  that 
said  deed  be  destroyed  by  my  said  executors, 
and  the  one  hundred  acres  of  land  described 
herein  shall  be  disposed  of  under  the  terms  of 
this  will,  as  hereinafter  provided.  However, 
if  said  Wilma  N.  Wnght  shall  reach  the  age  of 
twenty-one  years,  the  said  deed  shall  be  deliver- 
ed to  her,  as  herein  stated.  I  further  direct 
that, said  deed  shall  be  treated  and  acted  upon 
as  one  of  the  provisions  of  this  my  last  Will 
and  testament,  and  that  the  same  shall  be  deliv- 
ered and  recorded  as  herein  directed.  It  is  my 
intention  that  the  title  in  and  to  said  real  es- 
tate so  described  in  said  deed  shall  vest  in  Wil- 
ma N.  Wright,  either  by  virtue  of  said  deed  or 
by  this  will,  provided  she  lives  to  be  of  the 
age  of  twenty-one  years,  and  that,  in  the  event 
she  does  not  live  to  be  twenty-one  years  of 
age,  then  neither  she  nor  her  heirs  shall  have 
any  interest  whatever  in  said  real  estate  except 
in  the  manner  provided  in  section  seven  (7)  of 
this  wvU." 


(  "Item  7.  Should  I  die  before  said  T^ma  N. 
Wright  reaches  the  age  of  twenty-one  years,  I 
will  and  direct  that  the  real  estate  conveyed  and 
devised  as  aforesaid  to  said  Wilma  N.  Wright 
be  held  by  my  executors  until  said  Wilma  N. 
Wright  becomes  twenty-one  years  of  age,  or,  if 
She  dies  before  said  age,  then  until  her  death, 
in  trust  for  said  Wilma  N".  Wright,  and  that  aU 
of  the  rents,  profits  and  income  of  said  one  hun- 
dred acres  of  land  which  I  have  devised  to  her 
be  used  in  the  care,  support,  maintenance  and 
education  of  said  Wilma.  N.  Wright,  which  as 
hereinbefore  stated,  shall  become  hers  absolutely 
when  she  reaches  the  age  af  twenty-one  years." 

These  Instrum^itB  created  a  trust  and 
took  effect  at  the  death  of  the  testatrix  in 
the  dilld's  fovor,  and  a  part  of  the  trust 
was  that  the  title  should  at  the  death  of  the 
testatrix  vest  In  the  executors  in  trust,  to 
go  to  the  child  from  the  executors  by  delly- 
ery  of  the  deed. 

Such  a  deed,  when  a  release  of  all  right 
of  MHitroi  thereover  by  the  grantor  is 
shown,  (mUnarily  passes  a  present  title, 
which,  though  not  accompanied  by  all  the 
rights  and  incidents  of  ownerdilp,  becomes 
complete  at  the  death  of  the  grantor. 

This  Is  on  the  theory,  however,  that  the 
delivery  to  the  third  person  Is,  becanse  ot 
the  certainty  of  the  named  event  to  bappoi, 
a  delivery  In  effect  to  the  grantee  named. 

This  rule  applies  when  there  Is  an  absence 
of  other  stipulations,  conditions,  or  terms 
named  by  the  grantor  relating  to  delivery. 
Other  such  facts  here  exist  which  show  that 
the  grantor  had  a  purpose  and  Intent  that  a 
present  title  should  not  pass  to  the  child. 

Not  by  any  chance  did  she  Intend  that  the 
daughter  should  take  at  the  time  this  deed 
was  handed  to  the  mother's  attorney,  nor  at 
the  mother's  death,  an  interest  which  might 
be  Inherited  from  the  daughter.  If  the  rule 
that  such  a  deed  of  conveyance  so  deposited 
and  beyond  recall  or  power  to  change  is  ap- 
plied In  all  Its  strength,  then  a  full  and  in- 
defeasible title  in  fee  simple  passed  at  the 
time  of  such  deposit,  subject  only  to  posses- 
sion and  use  of  the  grantor  during  her  life. 

Such  a  result,  accomplished  by  rules  of 
construction,  rather  than  by  express  word  of 
the  grantor  as  to  the  deposit,  would  be  ex- 
actly contrary  to  her  Intent  shown  by  ber 
acts  and  words. 

But  it  Is  said  that  the  strong  and  w^- 
understood  meaning  and  effect  of  the  lan- 
guage of  the  deed  cannot  be  varied  by  acts 
and  words  contrary  to  the  language  of  the 
deed. 

This  rule  has  no  application  until  there  Is 
such  a  delivery  as  calls  the  language  of  the 
deed  Into  operation. 

The  mother  did  not  d^wslt  this  deed  for 
delivery  to  the  child.  The  depositary  was 
directed  to  deliver  the  deed  and  wIU  to  the 
executors  of  the  will.  The  mother's  direc- 
tions at  the  time  did  not  go  beyond  delivery 
by  the  attorney  to  the  executors.    When  so 
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dellTered  to  the  execators.  It  la  found  that 
the  mother's  direction  Is  In  the  will;  that 
the  wlU  creates  a  trnst  In  the  executors  for 
the  child's  benefit,  and,  under  certain  clr- 
cnmstances,  for  the  residuary  legatees  cov- 
ering the  property  described  In  the  deed. 
Such  a  trust  In  the  executors  excludes  the 
Idea  that  the  deed  Is  to  he  delivered  to  the 
child,  or  oiwratlve  as  a  conveyance  to  the 
child  at  the  mother's  death. 

The  mother  expressly  declared  In  her  will 
that  the  executors  shall  destroy  the. deed  In 
the  event  of  the  daughter's  death  before 
reaching  her  twenty^rst  birthday.  This, 
again.  Is  contrary  to  the  claim  that  the  deed 
was  Intended  to  convey  a  present  title  to  the 
child.  A  destruction  of  the  deed  cannot  de- 
stroy such  present  title,  if  title  has  passed. 

The  mother  declared  in.  her  will  that.  In 
event  the  child  died  before  reaching  such 
age^  title  should  "be  disposed  of  under  the 
terms  of  this  wilL" 

Such  terms  are:  Item  6.  That  If  the  child 
does  not  live  to  such  age,  this  100  a«res  is  to 
"be  considered  and  treated  as  a  part  of  the 
residue  of  my  property."  Item  4  places  the 
residuum  Of  the  estate  In  the  hands  of  the 
executors  for  the  benefit  of  Barbara  Nation, 
sister  fit  the  testatrix,  during  her  life;  and 
Item  5  directs  that  at  the  said  sister's  death 
said  executors  "shall  divide  said  property 
hereby  placed  in  trust  for  my  said  sister  be- 
tween" her  children. 

Thus  the  mother  evinced  her  Intent  that 
this  deed  should  never  become  eCTectlve  as  a 
deed  unless  Wilma  reached  the  age  of  21. 
She  deemed  It  best  to  name  this  deed  as  an 
instrument  whereby  this  title  should  pass  to 
Wilma  from  the  execators  as  trustees,  the 
title  meantime  resting  In  the  executors  as 
trustees,  to  be  divested  by  the  act  of  the  ex- 
ecators in  deUvering  the  deed.  The  execu- 
tors are  directed  to  part  with  their  title  as 
trustees  by  this  deed  to  the  child,  or  to  the 
sister's  children  by  a  division  made  by  the 
executors. 

In  our  opinion  this  deed  has  no  efficacy,  In 
itself,  to  pass  title.  In  the  absence  of  any 
mention  of  this  deed,  the  child,  on  attaining 
her  majority,  would  imder  the  will  have 
taken  title,  and,  because  of  the  peculiar 
wording  of  the  will,  wotild  have  been  entitled 
to  some  evidence  of  a  passing  thereof  from 
the  executors  as  trustees.  The  mother  di- 
rected that  this  deed  be  used  for  that  pur- 
pose^ and,  when  considered  in  connection 
'with  the  will,  it  may  fairly  be  said  to  ac- 
complish that  purpose. 

Such  a  construction  of  her  acts  and  instru- 
m^tts  la  entirely  consistent  with  her  dec- 
laration in  item  3,  above  Quoted,  that  the 
deed  is  to  be  a  part  of  the  will,  that  the  ti- 
tle shall  vest  in  Wilma  by  virtue  of  the  deed 
or  the  will,  and  that  neither  Wilma  nor  her 
heirs  shall  have  any  interest  except  as  stated 
In  Item  7. 
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The  mother's  statement  that  "I  hereby  re- 
lease and  relinquish  all  right  and  control 
over  and  to  said  deed  to  my  executor,"  if  it 
has,  under  the  circumstances,  any  force,  can 
have  no  more  force  than  a  declaration  of  a 
testator  that  he  by  depositing  his  will  re- 
leases and  relinquishes  all  control  over  the 
same.  Such  a  statement  does  not  bind  him 
against  a  revocation.  This  deed  and  this 
will  must,  by  reason  of  the  facts  and  the  de- 
clared Intent  of  the  testatrix,  be  treated  as 
one  instrument;  4he  deed  was  Intended  to 
be  of  no  effect  except  as  given  life  under 
circumstances  stated  in  the  will,  and  the  will 
would  be,  at  least,  ambiguous  without  the 
deed. 

The  statement  that  the  deed  Is  released 
and  relinquished  is  onl^  one  element  of  an 
irrevocable  escrow,  or  deposit,  but,is  not  con- 
trolling when  other  facts  show  the  absence 
of  such  a  delivery  as  is  another  and  neces- 
sary element  of  such  deposit  or  escrow. 

Our  conclusion  is  that  the  child  took  no 
present  Interest  by  virtue  of  this  deed.  This 
100  acres  remained  the  property  of  the  moth- 
er during  her  life,  and  taxes  accrued  there- 
on prior  to  her  death  should  be  paid  as  other 
debts  of  her  estate  out  of  the  residuum.  The 
exception  to  conclusion  No.  3  was  properly 
overruled. 

[8]  Appellant's  exception  to  conclusion  No. 
4  raises  a  similar  question  as  to  taxes  as- 
sessed during  grantor's  life  upon  the  100 
acres  deeded  to  the  Oreens.  This  deed  was 
made  and  delivered  to  grantees  during  the 
grantor's  life.  It  contained  no  covenants  of 
warranty,  nor  any  agreement  as  to  taxes. 
The  tact  that  the  grantor  retained  a  life  es- 
tate and  possession  of  this  land  did  not  re- 
quire more  than  that  the  life  tenant  pay  the 
taxes  assessed  during  her  life  tenancy,  pro- 
vided she  derived  Income  therefrom  suffi- 
cient. Clark  V.  Mlddleworth,  82  Ind.  240. 
She  died  within  20  days  after  it  was  exe- 
cuted. There  was  no  showing  that  she  re- 
ceived any  such  income  The  Oreen-  land 
was  and  la  liable  for  the  taxes  referred  to  in 
this  conclusion.  The  exception  should  have 
been  sustained. 

The  exception  to  conclusion  No.  6  is  ex- 
pressly waived  by  appellants. 

[>,  10]  As  to  the  sixth  conclusion:  The  ex- 
ecutors employed  counsel  and  Incurred  con- 
siderable expense  In  defending  the  petition  of 
the  father  that  he  be  appointed  guardian,  and 
his  petition  for  a  modification  of  the  decree 
in  the  divorce  proceeding  as  to  the  custody 
of  the  child,  and  in  prosecuting  a  petition 
that  they  (the  Oreens)  be  appointed  guard- 
ians.   They  were  successful  in  such  efforts. 

The  court  in  its  sixth  conclusion  of  law  re- 
quired that  the  fees  of  such  counsel  and  such 
exp^ises,  aggregating  about  $1,500,  be  charg- 
ed to  the  interest  taken  by  the  child,  and  not 
to  the  residuary  estate.  This  ia  assigned  as 
cross-error. 
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The  majority  of  the  members  of  the  court 
la  of  opinion  that  this  expense  Is  properly 
diarged  to  the  property  set  apart  by  the 
mother  for  the  child's  welfare.  The  decision 
of  the  question  Involved  Is  based  on  the  prop- 
osition that  the  executors,  under  the  terms  of 
the  will,  occupied  a  dual  relation,  and  that 
in  the  discharge  of  th^  duties  they  acted  In 
a  dual  capacity.  They  were  executors  of  the 
will,  and,  as  such,  they  were  also  trustees 
holding  the  legal  title  to  the  real  estate 
which  would  pass  to  thcf  child,  Wllma  N. 
Wright,  In  the  event  she  attained  the  age  of 
21  years.  In  their  capacity  of  executors,  it 
was  their  duty  to  settle  the  estate  of  the  tes- 
tator in  accordance  with  the  terms  of  the 
will;  and,  in  their  capacity  of  trustees,  it 
was  their  duty  to  control,  manage,  and  pro- 
tect the  trust  property.  It  was  also  their  du- 
ty to  dispose  of  the  Income,  as  provided  by 
the  Instrument  creating  the  trust,  and,  ulti- 
mately, to  turn  over  the  corpus  of  the  trust 
to  the  proper  cestui  que  trust  The  costs  iu- 
ddent  to  protecting  their  rights  to  the  cus- 
tody, control,  and  management  of  the  trust 
property  Is  properly  chargeable  to  the  trust 
estate,  and  not  to  the  residuary  legatees  un- 
der the  will.  A  guardian  nominated  by  will 
Is  entitled  by  statute  to  appointment  over  all 
others;  but  bis  appointment,  duties,  and 
powers  are  governed  by  the  law  regulating 
guardians  not  so  nominated.  See  Bums' 
1914,  S  3066. 

The  virrlter,  with  whom  concurs  Justice 
Wllloughby,  while  conceding  all  said  prop- 
ositions when  other  controlling  facts  are  ab- 
sent, is  of  opinion  that  here  such  other  facts 
are  not  absent  A  testator  may  do  with  his 
own  as  he  pleases;  and  when  his  Intent  is 
ascertained.  If  the  same  can  be  legally  car- 
ried out,  the  law  does  not  uid  the  courts 
cannot  substitute  other  means  of  accomplish- 
ing the  Intent  than  those  the  testator  dictated. 
■  The  will  here  is  conceded  to  be  valid.  The 
will  not  only  directs  to  whom  title  shall  pass, 
but  what  title  and  how  the  property  shall  be 
controlled  and  enjoyed.  The  testatrix  ex- 
pressed her  dlsaiq[>roTal  of  statutory  guard- 
ianship for  the  custody  and  care  of  her 
child  and  Its  property  by  naming  other  custo- 
dy and  caretakers.  She  realized  the  danger, 
in  that  the  foster  father  might  become  such 
guardian ;  and,  to  prevent  this,  she  exercised 
in  her  will  her  right  to  nominate  a  guardian. 
We  see  no  other  occasion  for  appointing  a 
guardian.  In  her  mind  this  was  necessary  to 
prevent  the  failure  of  her  express  desire  that 
her  executors,  as  such,  should  perform  the 
duties  a  guardian  would  perform,  and  more, 
for  her  child.  For  this  purpose  she  declared 
the  executors  should  have  the  custody  of  the 
child  and  its  property  interests,  and  the  ap- 
plication of  the  proceeds  of  the  property. 
It  being  necessary  that  the  legal  title,  or  fee, 
of  the  property  rest  somewhere  until  it  was 
ascertained  whether  it  should  go  to  the  child 


or  into  the  restduom,  she  placed  it,  not  in 
the  guardians,  nor  in  others  as  trustees,  but 
in  the  executors  as  trustees.  She  defined  no 
duties  for  the  trustees,  as  such,  to  perform 
except  to  hold  ttils  property  and  to  eventually 
deliver  her  deed  to  the  child,  or  to  divide  be- 
tween the  heirs  of  her  sister.  All  other  du- 
ties were  to  be  performed  by  the  executors. 
She  had  the  right  to  and  she  did  expressly 
name  all  these  terms.  She  expressly  declar- 
ed that  her  niece  and  her  niece's  ■  husband 
should  be  executors,  and  charged  "them  with 
the  duty  of  carrying  out  and  seeing  that  the 
provisions  oC  the  wUl  "are  complied  with." 

Tb»  only  actors  designated  by  her  to  per- 
form any  duty  under  the  will,  pending  the 
child's  minority,  are  the  executors,  not  the 
guardians  nor  the  trustees. 

It  is  true,  she  does  not  expressly  direct 
that  the  expenses  of  maintaining  the  condi- 
tions created  by  her  vriU,  nor  of  seeing  that 
"the  terms  of  my  will  are  complied  with,"  bo 
paid  out  of  her  estate  generally.  But,  on  the 
other  habd,  she  does  not  say  such  expenses  « 
shall  be  charged  to  property  in  the  hands  of 
a  guardian,  nor  of  the  trustees.  The  result 
Is  that,  as  such  expenses  are  not  by  the  tes- 
tatrix expressly  charged  against  any  par- 
ticular estate  or  interest,  they  are  charge- 
able to  that  interest  which  is  subject  to  the 
payment  of  the  expenses  of  carrying  out  and 
complying  with  the  provisions  of  her  will. 

In  this  case  the  residuary  was.  In  ^  our 
opinion,  chargeable  with  such  expenses. 

Considering  the  famUy  history,  and  the 
facts  surrounding  the  grantor  and  testatrix 
at  the  time  she  executed  these  documents, 
considering  her  fears  of  the  man  who  had 
been  decreed  unfit  to  care  for  the  dilld,  and 
her  anxiety  for  the  child's  best  interests,  we 
are  driven  to  the  conclusion  that  all  else  was 
in  the  testatrix's  mind  secondary,  and  the 
child's  Interests  were  to  be  first  and  always 
first,  protected  by  the  niece  and  her  husband, 
acting  as  executors.  She  clearly  expressed  in 
ber  will  this  as  her  desire  and  intention  as 
above  all  other  considerations,  including  con- 
siderations for  the  residuary  l^atees,  who 
are  never  entitled  to  anyttiing  untU  all  other 
terms  of  a  will  are  complied  witb. 

The  court  found  as  a  fact  that  counsel  was 
employed  and  these  expenses  incurred  by  the 
executors.  The  court  did  not  find  that  this 
was  done  by  the  Greens  as  Individuals,  nor  ■ 
as  guardians,  nor  as  trustees.  They  could 
not  have  performed  the  duties  imposed  upon 
them  by  the  wlU  without  so  doing. 

Under  this  will  it  was  not  necessary  that 
the  efforts  and  acts  of  the  executors  be  for 
the  benefit  of  the  entire  estate,  nor  of  any 
other  interest  therein,  to  justify  a  charge 
against  the  residuary  estate; 

The  prevailing  opinion,  however,  leads  to 
the  conclusion  that  the  cross-error  is  not  sus- 
tained. 

The  court  is,  however,  directed  to  caretoUy 
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revise  said  costs  and  charges  for  services, 
and  separate  the  same  as  to  said  various  pro- 
ceedings and  parties,  in  order  that  said 
child's  Interest  shall  be  charged  only  with 
that  part  thereof  caused  by  said  tmstees. 

Because  the  errors  assigned  on  conclusions 
Nos.  2  and  4  are  sustained,  the  judgmokt  be- 
low is  reversed;  and  the  court  is  directed  to 
restate  said  conclusions  In  accordance  here- 
with, and  to  enter  such  order,  or  Judgment, 
as  is  consistent  herewith. 


ass  Ind.  C42) 

TOLLESTON  CLUB  OF  CHICAGO  «t  aL  v. 
OARSON.    (No.  22IB&Z.)* 

(Sapreme  Court  of  Indiana.     April  24,  1019.) 

1.  Qdietinq    Titlk   4=310(1)  —  Pla.intiff'b 
Tttij:. 
In  suits  to  quiet  title  the  plaintiff  mnst  re- 
cover, if  at  all,  upon  the  strength  of  liia  own 
title. 

i.  COUBTB  4=998(4)— Stabb  DSCIBIS. 

Although  open  to  criticism,  the  proposition 
that  submerged  land  will  be  regarded  as  sur- 
veyed, BO  that,  unless  otherwise  indicated,  the 
grant  of  a  border  lot  carries  title  to  the  sub- 
merged land  and  even  to  the  opposite  shore,  will 

be  followed  nnder  the  doctrine  of  stare  decisis. 

* 

8.  Navioablb    Watkbs    «=9S7(4)  —  Swahf 
Lands  —  Titije  Undeb  Patekt  — Mkardkb 

A  state  patent  under  1  Ber.  St.  1862,  p.  471, 
regulating  the  gale  and  reclamation  of  swamp 
lands  donated  by  the  United  States  for  a  speci- 
fied price  i>er  acre,  conveys  only  the  surveyed 
portion  above  the  meander  line. 

Appeal  from  Superior  Court,  Porter  Coun- 
ty; Harry  B.  Tuthlll,  Judge. 

On  rehearing.  Former  opinion  (114  N. 
El.  629)  superseded,  and  Judgment  reversed 
as  to  appellant  Tolleston  Club  and  Walker, 
with  directions  to  grant  a  new  trial. 

Bandall  W.  Bums,  of  Cailcago»  IlL,  John 
H.  Glllett,  Gerald  A.  GiUett,  and  Fred  Bur- 
nett, all  of  Hammond,  and  Simeon  P.  Shope, 
of  Chicago,  HI.,  for  appellanta 

Peter  Crumpac*er,  Fred  C.  Crumpacker, 
and  Cbas.  T.  Crumpadier,  all  ci  Hammond, 
for  appellee. 

LAIRY,  J.'  Appellee,  Isabdia  Carson, 
brought  this  action  against  appellants,  the 
Tolleston  Club  of  Chicago,  Amos.  W.  Walker, 
and  many  others,  the  purpose  being  to  quiet 
her  title  to  certain  lands  described  by  metes 
and  bounds  in  section  17,  township  36  north, 
range  8  west,  in  Lake  county,  Ind.  All  of 
the  defendants  defaulted  except  the  Q\>IIeston 
Club   and  Walker.     A  trial  on  the  issues 


formed  resulted  In  a  verdict  and  judgment, 
to  reverse  which  this  appeal  is  prosecuted- 

In  <»rder  to  convey  a  clear  understanding 
of  the  questlMis  involved  It  Is  necessary  to 
tnake  a  statement  showing  the  source  of  the 
conflicting  claims  of  title.  , 

In  1834  and  1835  the  govemmrait  of  the 
United  States  caused  a  survey  of  townsblp 
36  north,  range  8  west,  in  the  state  of  In- 
diana. The  Calumet  river  flows  across  the 
township  from  east  to  west  a  little  north  of 
the  center.  At  the  time  of  the  survey  there 
was  a  marsh  on  both  sides  of  the  current,  a 
large  part  of  which  was  covered  by  water, 
and  which  was  designated  on  the  plat  as  an 
"impassable  morass."  The  plat  of  the  survey 
shows  meander  lines  run  on  both  sides  of 
the  river  bordering  the  "Impassable  morass," 
the  distances  between  the  meander  lines  in 
sections  17  and  20  being  over  one  mile. 
Outside  the  meander  lines  the  section  lines, 
both  north  and  south  and  east  and  west,  are 
shown  on  the  plat  by  solid  black  lines,  and 
the  subdivision  of  the  sections  Into  Quarters 
is  shown  by  similar  lines.  The  north  and 
south  section  lines  are  shown  on  the  plat  by 
dotted  lines  extending  across  the  "impassable 
morass"  between  the  meander  lines,  but  the 
east  and  west  section  lines  which  would  lie 
between  the  meander  lines  are  not  shown. 
A  large  part  of  the  south  half  of  section 
17  in  which  the  land  in  controversy  lies  Is 
south  of  the  north  meander  line.  The  plat 
shows  ttiat  the  part  of  section  17  lying  nortb 
of  the  meander  line  was  subdivided.  The 
north  half  of  the  northeast  quarter  and  the 
north  half  of  the  northwest  quarter  are  shown 
as  80-acre  tracts,  and  the  southwest  .qtiartpr 
of  the  northwest  quarter  Is  shown  as  a  40-acre 
tract  The  southeast  quarter  of  the  northeast 
quarter  and  that  part  of  the  northeast  quar- 
ter of  the  southeast  quarter  lying  north  of 
the  meander  line  was  Indicated  on  the  plat 
as  lot  1,  containing  68  acres.  The  south- 
west quarter  of  the  northeast  quarter  t[nd 
that  part  of  the  northwest  quarter  of  the 
southeast  quarter  lying  north  of  the  meander 
line  was  indicated  on  the  plat  as  lot  2  con- 
taining 61.80  acrea  The  southeast  quarter 
of  the  northwest  quarter  and  that  part  of 
the  northeast  quarter  of  the  southwest  quar- 
ter lying  north  of  the  meander  line  was  in- 
dicated In  the  plat  as  lot  S,  containing  62 
acres.  The  parts  of  the  northwest  quarter 
of  the  southwest  quarter  and  the  southwest 
quarter  of  the  southwest  quarter  lying  north 
of  the  meander  line  constitutes  lot  4,  as  in- 
dicated on  -the  plat  A  o^y  of  the  map  of 
the  government  survey,  covering  section  17 
and  other  sections  contiguous  to  the  marsh 
is  set  out  for  reference:  [Bfap  omitted,  as 
copy  could  not  be  obtained.  It  Is,  hmrvrv, 
identical  with  map  set  forth  as  Bxhlhlt  A 
in  former  opinion  reported  in  114  N.  U  at 
page  633,  omitting  words  "IhtMtdt  A.**] 


»yoT  othar  easM  «m  laina  topia  and  KST-NUMBBiR  In  all  Ker-Numbered  Dlgiati  and  IndoM 


*B«b«arInK  denied. 
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n*e  state  of  Indiana  acquired  title  to  all 
or  a  part  of  said  section  17  under  an  act  of 
Cwjgreaa  approved  September  28,  1850,  9 
Stat  520,  c.  84  (tJ.  8.  Comp.  St  SS  4958- 
4960),  known  as  the  Swamp  Land  Act  The 
patent  eTidendng  such  grant  Is  as  follows: 

"Whereas,  bj  the  act  of  Congress  approved 
September  28,  1850,  entitled  'An  act  to  enable 
the  state  of  Arkansas  and  other  states  to  reclaim 
the  swamp  lands  within  their  limits,'  it  is  pro- 
vided that  all  the  swamp  and  overflowed  lands, 
made  unfit  thereby  for  cultivation  within  the 
state  of  Indiana,  which  remained  unsold  at  the 
passage  of  said  act,  shaU  be  granted  to  said 
state ;  and,  whereas,  in  pnrsoance  of  instruc- 
tions from,  the  General  Land  Office  of  the  Unit- 
ed States,  the  several  tracts  or  parcels  of  land 
hereinafter  described  have  been  selected  as 
swamp  and  overflowed  lands,  inuring  to  the  said 
state,  under  the  act  aforesaid,  being  situate  in 
the  district  of  lands  subject  to  sale  at  Winamac, 
Indiana,  to  wit:  Whole  of  sections  two,  three, 
six,  seven,  ^gbt  nine,  ten  and  eleven.  The  whole 
<rf  fractional  sections  twelve,  fifteen,  seventeen, 
eighteen,  nineteen,  twenty,  twenty-one  and 
twenty-two  [here  follows  the  description  of  many 
additional  tracts  of  lands  not  included  in  this 
controversy]  all  in  township  thirty-six  north 
of  range  eight  west  containing  )n  all  eleven 
thousand,  three  hundred  and  three  aeres,  and 
thirty-nine  hundredths  of  an  acre,  according  to 
the  official  plats  of  survey  of  the  lands  returned 
to  the  General  Land  Office,  by  the  surveyor  gen- 
eral, and  for  which  the  governor  of  the  said 
state  of  Indiana,  did  on  the  eighteenth  day  of 
December,  one  thousand,  eight  hundred  and 
fifty-two  request  a  patent  to  be  issued  to  the 
said  state,  as  required  in  the  aforesaid  act 

"Now  therefore,  know  ye,  that  the  United 
States  of  America,  in  consideration  of  tiie  prem- 
ises, and  in  conformity  with  the  act  of  Congress, 
have  given  and  granted,  and  by  these  presents 
do  give  and  grant,  unto  the  said  state  of  In- 
diana, in  fee  simple  subject  to  the  disposal  of 
the  Legislature  thereof,  the  tracts  of  land  above 
described,  to  have  and  to  hold  the  same,  together 
with  all  the  rights,  privileges,  immunities  and 
appurtenances  thereto  belonging,  unto  the  said 
state  of  Indiana,  in  fee  simple  and  to  its  assigns 
forever." 

In  1866  the  state  of  Indiana  granted  to 
Aaron  N.  Har^  by  se|«rate  patents,  the  fol- 


lowing described  tracts  of  land  in  said  sec- 
tion 17,  to  wit:  Tie  northwest  quarter  of 
the  northwest  quarter;  the  southwest  quarter 
of  the  northwest  quarter;  lot  2  in-said  section 
containing  61.30  acres ;  lot  8  In  said  section 
containing  62  acres;  and  lot  4  In  said  section 
containing  37.70  acres.  Appellee  claims  the 
land  In  controversy  under  a  deed  to  parts 
of  lot  2  and  lot  3,  tracing  her  chain  of  title 
through  mesne  conveyances  to  Aaron  N.  Hart. 

In  1870,  the  Congress  of  the  United  States 
passed  an  act  wblcli,  after  reciting  by  way 
of  preamble  that  there  was  at  the  time 
lying  along  the  banks  of  the  Ldttle  Calumet 
river  In  the  counties  of  Porter  and  Lake  In 
the  state  of  Indiana  a  body  of  lands  sui^Msed 
to  contain  about  4,000  acres  which  bad  never 
been  sold  or  surveyed,  and  which  was  de- 
scribed In  the  original  government  surrey  as 
an  impassable  morass,  and  after  further 
reciting  in  the  preamble  that  the  Calumet 
Drainage  Company  bad  been  organized  under 
the  laws  of  the  state  of  Indiana  for  the 
purpose  of  draining  the  valley  of  said  river, 
including  the  impassable  morass,  provided 
that  said  unsold  land  should  be  subject  to 
a  lien  under  the  laws  of  Indiana  for  the 
proper  proportion  of  the  costs  of  such  drain- 
age, and  further  provided  by  section  2  of 
the  act  that  said  lands  might  be  surveyed 
and  sold  to  the  highest  bidder  under  the 
directions  of  the  Secretary  of  the  Interior 
subject  to  such  lien. 

In  1872  the  United  States  government 
caused  the  lands  lying  between  the  meander 
lines  In  township  38  north,  range  8  west  to 
be  surveyed  for  the  purpose  of  sale  under 
the  provisions  of  the  act  to  which  reference 
has  been  made.  That  part  of  the  south  one- 
half  of  section  17  lying  south  of  the  meander 
line  was  mosUy  included  In  lot  5  and  lot  6 
as  shown  by  the  plat  of  this  survey  a  c(H>y 
of  which  Is  set  out  for  reference:  [Survey 
omitted,  as  copy  could  not  be  obtained.  It 
is,  however.  Identical  with  that  set  forth  In 
former  opinion  reported  In  114  N.  B.  at  page 
634,  and  marked  "Bshlblt  B,"  tbe  design^- 
tloD  being  omitted.] 
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l%e  Tolleaton  Glnb,  claims  title  to  the 
lands  In  controversy  lying  south  of  the 
north  meander  line,  basing  Its  claim  dn 
•deeds  under  a  tiutln  of  title  originating  ln< 
patents  Issned  by  the  government  of  the 
United  States  under  the  last  anrvey. 

The  tract  of  land  In  controversy  Is  de- 
-■crlbed  by  metes  and  bounds  as  follows: 
Beginning  at  a  point  In  the  middle  of  the 
north  line  of  lot  2,  In  said  section;  thence 
flonth  on  a  line  parallel  with  the  north  and 
south  middle  line  of  said  section,  to  the 
south  line  thereof;  Oienee  west  to  said  north 
and  south  center  Use  of  said  sections;  then 
north  along  said  center  line  to  the  northwest 
comer  of  said  lot  2 ;  ttience  east  to  the  place 
of  beginning.  Also,  commencing  at  a  point 
591.1  feet  east  of  the  southwest  comer  of 
the  northeast  quarter  of  the  northwest 
quarter  of  said  section;  running  thence  east 
to  the  northeast  comer  of  lot  3  as  surveyed 
and  designated  by  the  United  States  govem- 
ment  In  said  section;  thence  south  along 
the  east  line  of  said  lot  8  to  the  south  line 
of  said  section  17;  thence  west  along  said 
south  line  to  a  point  due  south  of  the  place 
of  beginning ;  thence  north  to  the  place  of  be- 
ginning. 

Appellee  claims  title  to  the  land  south  of 
the  meander  line  on  the  theory  that  the 
entire  section  was  covered  by  the  original 
government  survey  of  1834,  and  that  no  part 
of  the  section  was  excluded  or  left  un- 
tnrveyed ;  that  the  title  of  the  United  States 
government  passed  to  the  state  of  Indiana 
mider  the  patent  heretofore  set  out,  and  that 
the  sale  of  lot  2  and  lot  S  by  the  state  to 
Aaron  N.  Hart  conveyed,  not  only  the  high 
land  north  of  the  meander  line  but  also  the 
submerged  land  lying  south  thereof  within 
the  subdivision  of  the  section. 

The  ToUeston  Olub  makes  no  claim  to  the 
land  described  north  of  the  meander  line; 
hut,  as  to  that  part  of  the  lAnd  south  of  the 
meander  line  included  in  the  descriptloD,  it 
assorts  title  on  two  grounds:  First,  it  claims 
a  record  title  to  the  lots  laid  off  by  the 
government  in  1872,  within  the  meander  lines 
through  a  dialn  of  conveyances  extending 
back  to  the  United  States  government;  and, 
second,  it  claims  title  by  adverse  possession 
under  color  of  title  for  more  than  20  years. 

The  title  claimed  by  appellant  Walker  Is 
based  on  a  quitclaim  deed  dated  in  1896  by 
whidi  James  Carson  and  Isabella  Carson  his 
wife  conveys  to  Amos  W.  Walker  "all  interest 
In  the  following  described  real  estate  to  wit: 
An  undivided  Interest  amounting  to  five  (0) 
acres  in  the  north  half  (^.  %)  of  the  north- 
west quarter  (N.  W.  %)  and  the  southwest 
quarter  (S.  W.  %)  of  the  northwest  quarter 
ffl,  W.  %)  and  lot  three  (3)  and  four  (4)  and 
the  west  thirty  (W.  30)  and  thirty  one-hun- 
dredths  (30/100)  acres  of  lot  number  two 
(2)  all  in  section  seventeen  (17),  township 
thirty-six  (36)  north,  range  eight  ®,  situated 


In  the  county  of  Lake  in  the  state  of  Indi- 
ana." 

James  Carson  was  at  the  time  of  the  con- 
veyance the  owner  of  an  undivided  Interest 
in  the  land  described  as  a  toiant  in  common 
with  others  and  appellant  Walker  claimi 
that  under  the  descripti<a  contained  in  tha^^ 
deed  all  of  the  interest  of  James  Carson  in' 
the  lands  described  therein  passed  to  him, 
and  that  the  lands  subsequently  set  off  to 
Carson  in  severalty  under  the  partition  pro- 
ceeding, which  was  pending  at  the  date  of 
the  deed,  vested  in  him  under  and  by  virtue 
of  said  conveyance.  He  asserts  that  the  sub- 
sequent conveyance  from  James  Carson  to 
Isabella  Carson  conveyed  no  title  to  the  real 
estate  in  controversy,  and  that  he  owns  the 
same  in  fee  simple.  He  also  bases  a  d&im 
to  the  land  on  a  tax  deed.  In  the  trial  court, 
appellant  Walker  sought  aiBrmatlve  relief  by 
cross-complaints  asking  that  his  title  be 
quieted. 

It  is  thus  seen  that  appellant  Walker  and 
appellee,  Isabella  Carson,  both  derive  titlo 
from  the  same  source;  the  controversy  be- 
tween them  arising  over  the  construction  oi! 
the  quitclaim  deed  executed  by  James  Carsot 
and  wife  to  Walk^.  Am)ellant  ToUeston 
Club  claims  that  part  of  the  land  described 
lying  south  of  the  north  meander  line  au 
against  both  Isabella  Carson  and  appellant 
Walker. 

[1]  In  suits  to  quiet  title,  the  plaintll) 
must  recover,  if  at  all,  on  the  strength  of  his 
own  title,  nie  evidence  must  show  title  iu 
the  plaintiff;  it  is  not  sufficient  that  it  show& 
that  the  adverse  claimant  is  without  title. 
Brady  t.  Gregory  (1912)  49  Ind.  App.  356,  358. 
97  N.  E.  452;  Howard  v.  Twibell  (1913)  176 
Ind.  67,  69, 100  N.  E.  372,  Ann.  Cas.  19150,  93. 
If  Isabella  Oarson  has  a  record  title  to  that 
part  of  land  described  lying  south  of  the 
meander  line,  such  title  is  derived  through  u 
grant  from  the  state  of  Indiana  covering  that 
part  of  the  land  described.  Appellant,  Tol- 
leston  Club,  asserts  that  the  state,  at  the 
time  of  such  grant,  had  no  title  to  the  land 
in  section  17,  lying  south  of  the- north  mean- 
der line,  for  the  reason,  as  asserted,  that  the 
land  between  the  meander  lines  shown  on 
the  plat  made  by  the  government  was  not 
surveyed,  and  did  not  pass  from  the  United 
States  government  to  the  state  under  the 
swamp  land  grant  and  the  patent  made  there- 
under. It  is  not  controverted,  however,  that 
the  title  to  lots  2  and  3  lying  north  of  the 
meander  line  and  containing,  respectively, 
61.30  acres  and  62  acres  passed  to  the  state 
under  the  swamp  land  grant  whether  the 
land  in  section  17  south  of  the  meander  line 
passed  by  such  grant  or  not  If  it  be  hdd 
that  the  grant  made  by  the  state  to  the  re- 
mote grantor  of  appellee,  Isabella  Carson, 
for  lots  2  and  3  as  shown  on  the  government 
plat  included  only  the  land  within  the  lines 
bounding  those  lots  as  indicated  on  the  plat. 
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and  that  the  meander  line  marked  the  Boatb- 
«m  boundary  of  sach  gran,ts,  It  will  then  be 
ai>parent  that  ao-tax  as  the  title  of  appellee 
is  concerned  It  can  make  no  difference  wheth- 
er the  title  to  the  land  south  of  the  meander 
line  in  section  17  passed  to  the  state  under 
the  swamp  land  grant  or  whether  it  remained 
'  tn  the  Bnlted  States  government 

Appellee  asserts  that  the  meander  line  as 
shown  on  the  plat  of  the  government  surrey 
was  not  the  southern  boundary  line  of  lota 
2  and  3,  and  that  It  was  Intended  only  as  a 
line  separating  the  salable  land  within  the 
lot  from  that  which  was  unsalable  south  of 
the  meander  line  of  the  subdivision  of  which 
the  lot  formed  a  part  It  is  asserted  that 
when  the  salable  land  north  of  the  meander 
line  was  sold  and  granted  by  the  state,  the 
patent  carried  the  title  to  the  submerged  land 
beyond  the  meander  line  to  the  limits  of  the 
subdivision.  As  sustaining  this  position  ap- 
pellee relies  on  numerous  cases  decided  by 
this  court  Stoner  t.  Bice  (1888)  121  Ind.  61, 
22  N.  E.  968,  6  I*  B.  A.  387;  Brophy  v. 
Klcheson  (18&4)  137  Ind.  114,  36  N.  E.  424; 
ToUeston  Club  v.  State  (189^  141  Ind.  197, 
88  N.  B.  214,  40  N.  S.  690;  Kean  v.  Boby 
(1896)  145  Ind.  221,  42  N.  B.  1011;  ToUeston 
Caub  v.  aough  (1896)  146  Ind.  93,  43  N.  B. 
647;  Mason  v.  Calumet  etc.,  Ca  (1898)  1'50 
Ind.  699,  50  N.  B.  85 ;  Qary'Land  C3o.  v.  Grie- 
sel  (1913)  179  Ind.  204, 100  N.  B.  673. 

The  cases  in  this  state  prior  to  Stoner  y. 
Blce^  sapra,  are  not  entirely  consistent  with 
each  other,  and  some  of  those  cases  cannot 
be  reconciled  with  the  cases  following  Stoner 
y.  Bice,  supra,  'nie  case  of  Ross  v.  £Must 
(1876)  64  Ind.  471,  23  Am.  St  Bep.  656,  was 
an  action  of  trespass  against  the  defendant 
for  removing  gravel  from  the  bed  of  White 
Blver,  the  plaintiff  being  the  owner  of 
a  lot  of  land  on  the  bank.  In  making  the 
survey  the  government  surveyor  Indicated  a 
meander  line  on  the  bank  of  the  river  follow- 
ing the  sinuosities  thereof;  and  it  was  held 
that  such  line  did  not  mark  the  limit  of  the 
grant  It  was  further  htM  that  the  stream 
was  the  boundary,  and  that  being  nonnavl- 
gable,  the  title  of  plaintiff  extend^  beyond 
the  meander  line  on  the  bank  to  tjie  thread 
of  the  current.  The  decision  in  this  case  was 
based  on  the  riparian  rights  of  tbe  plaintiff, 
and  it  has  been  followed  consistently  by  all 
of  tbe  later  cases  in  this  state  which  Involve 
the  strict  iu>plicatlon  of  the  doctrine  of  rl- 
I>arlan  ownership.  Sphung  v.  Moore  (1889) 
120  Ind.  352,  22  N.  B.  319;  Slzor  v.  City  of 
Logansport  a898)  161  Ind.  626,  50  N.  E.  377, 
44  I^.  B.  A.  814 ;  LecHiard  v.  Wood  (1904)  33 
Ind.  App.  83,  70  N.  B.  827 ;  lUyes  v.  White 
Biver,  etc.,  Co.  (1911)  175  Ind.  118,  98  N.  B. 
670. 

Where  the  meander'  line  borders  the  banks 
of  a  river  or  other  narrow  body  of  water  the 
rule  stated  in  Boss  v.  Faust  supra,  can  gen- 
erally   be   applied  without -dlflSculty;     but 


where  it  borders  a  large  lake  or  Bwaoq>  ot  a 
circular  or  irregular  form  the  application  of- 
the  rule  Is  not  so  simple,  and,  in  disposing  of 
cases  In  which  such  conditions  were  present- 
ed, tlie  court  encountered  difficulties,  as  ap- 
pears from  the  decisions  hereafter  dted  in 
this  oplni<m.  In  cases  where  It  appeared  that 
lakes  or  other  nonnavlgable  waters  of  circu- 
lar or  irregular  shapes  were  meandered,  and 
bordering  lots  on  all  sides  were  owned  by 
different  persona.  It  became  manifest  that 
the  title  of  each  adjoining  proprietor  could 
not  extend  to  the  center  of  the  body  of  water 
without  overlapping.  When  such  a  condition 
was  encountered  It  was  first  held  that  title 
of  the  owner  of  tbe  border  lot  extended  to 
the  middle  of  the  lake  if  within  the  boundary 
of  the  subdivision  of  which  the  lot  formed 
a  part  Bidgway  t.  Ludlow  (1877)  58  Ind. 
248.  In  State  v.  Portsmouth  Savings  Bank 
(188^  106  Ind.  435,  7  N.  B.  379,  it  was  held 
that  the  owners  of  rim  lots  bordering  on 
a  lake  could  not  claim  title  beyond  the  limits 
of  the  subdivisions  of  which  the  lots  were  a 
part  In  these  cases  the  title  of  the  owner  of 
the  border  lot  to  lands  beyond  the  meander 
line  or  under  the  body  of  water  seems  to  be 
based  on  the  doctrine  of  riparian  ownership, 
with  the  limitation  that  the  title  of  the  ri- 
parian owner  could  'not  extend  beyond  the 
limits  of  the  subdivision  of  which  the  border 
lot  formed  a  part 

The  only  case  decided  prior  to  Stoner  v. 
Bice,  supra,  whldi  is  not  In  line  with  the 
foregoing  decisions,  is  that  of  Edwards  v. 
Ogle  (1881)  76  Ind.  302.  Under  the  facta  pe- 
culiar to  that  case,  the  court  held  that  the 
owner  of  the  border  lot  laid  off  by  the 
Squlbbs  survey,  took  only  to  the  meander 
line. 

The  case  of  Stoner  t.  Bice,  supra,  la  a  de- 
parture from  the  eariier  cases,  and  the  deci- 
sion rests  on  a  basis  entirely  different  The 
doctrine  of  riparian  ownership  is  abandoned. 
The  land  lying  under  the  body  of  water  is 
treated  as  surveyed,  and  the  lines  of  the' sur- 
vey are  regarded  as  being  protracted  across 
the  water  so  as  to  fill  out  the  subdivlsloii» 
lying  on  the  bank.  Unless  otherwise  indicat- 
ed, the  grant  of  a  border  lot  carries  with  it  as 
a  part  of  the  grant  the  title  to  the  submerged 
land  to  the  limits  of  the  subdivision  within 
the  lines  so  protracted.  Under  this  rule  as 
developed  by  later  decisions,  the  title  of  an 
abutting  owner  may  extend  beyond  the  center 
of  the  water,  and  may  even  include  land  on 
the  opposite  side.  Gary  Land  Co.  v.  Gries^ 
(1913)  179  Ind.  204,  100  N.  B.  673. 

The  case  of  Stoner  t.  Bice,  supra,  waa  crit- 
icized in  the  case  of  Hardin  v.  Jordan  (1891> 
140  U.  S.  371,  11  Sup.  Gt  808,  838,  36  li.  Bd. 
428,  on  the  ground  that  it  is  In  conflict  with 
the  common  law  of  England  as  recognized 
and  adopted  in  the  other  states  of  the  Union. 
The  same  case  Is  again  discussed  In  the  dis- 
senting opinion  of  Justices  White  and  lAs 
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Keina  In  the  case  of  Eean  y.  Calamet  Canal   1134,  are  dted.     In   the  case  last  dted  a 


Oo,  (1903)  190  U.  S.  488,  23  Snp.  Ct.  651,  47  L. 
Ed.  1134,  where  It  is  said  tbat  the  Indiana 
court  eyldently  adopted  the  rule  announced 
in  ante  y.  Fisher  aSST)  65  Mich.  48, 31  N.  W. 
614,  wliidi  case  followed  two  earlier  deci- 
sions of  the  Supreme  Court  of  Michigan. 
Wilson  y.  HofTman  (1884)  54  Mich.  246,  20 
N.  W.  37,  and  Keyser  y.  Southerland  (1886)l 
58  Mich.  455,  26  N.  W.  886.  It  Is  then  point- 
ed out  that  the  cases  last  dted  were  based  on 
'the  authority  of  Brown's  Lessees  y.  Clements 
a845)  3  How.  650,  11  L.  Ed.  767,  which  case 
bad  been  expressly  oyerroled  by  the  Supreme 
Court  of  the  United  States  long  prior  to  the 
decision  of  Clute  y.  Fisher,  supra.  Gazzam 
y.  Phillips  (1857)  20  How.  372,  15  L.  Ed.  958. 

[2]  Tlie  soundness  of  the  rale  adopted  In 
Stoner  y.  Rice,  supra,  and  followed  In  the 
later  decisions  of  this  state,  may  be  open  to 
serious  doubt.  It  is  not  necessary  for  the 
oourt  to  express  its  approval  or  dissatisfac- 
tion with  the  rule  adopted,  or  to  intimate 
what  the  dedslon  would  be  were  the  question 
a  new  <Hie.  The  rule  has  stood  and  has  been 
followed  in  this  state  for  many  years,  and  It 
bas  been  recognized  in  the  prevailing  opinion 
in  the  case  of  Kean  y.  Calumet  Canal  Go., 
mtpn.  No  doubt  many  titles  have  passed  on 
the  ftdth  of  the  rule,  and  the  doctrine  of 
stare  decisis  requires  us  to  adhere  to  it  now, 
whether  right  or  wrong.  To  change  the  rule 
now  would  unsettle  titles,  and  would  result 
In  greater  harm  than  good. 

The  court  feels  Impelled  to  adhere  to  the 
rule  ad(%>ted  in  Stoner  y.  Rice,  supra,  and 
followed  by  the  later  decisions,  for  the  rea- 
son that  It  has  become  a  rule  attectlng  the 
title  to  real  estate  in  this  state. 

Appellants  assert  that  this  rule  cannot  be 
applied  In  construing  the  grant  from  the 
United  States  to  the  state  of  Indiana  for 
the  reason  that  the  construction  of  a  grant 
purporting  to  convey  lands  owned  by  the 
general  government  presents  a  federal  ques- 
tion, and  that  the  extent  of  such  grant  and 
the  question  as  to  whether  certain  lands 
passed  thereby,  when  presented  either  in  a 
state  or  federal  court,  must  be  determined 
In  accordance  with  the  common  law  as  an- 
nounced by  the  Supreme  Court  of  the  Unit- 
ed States,  and  cannot  be  decided  in  accord- 
ance with  any  local  state  law.  As  sni^Ktrt- 
Ing  this  preposition  the  recent  cases  of 
Chapman  &  Dewey  y.  St  Frauds  (1914)  232 
U.  S.  186,  34  Sup.  Ct  297,  58  L.  Ed.  564, 
And  Producers'  Oil  Co.  y.  Hanzen  (1915)  238 
U.  S.  325,  35  Sup.  Ct  755,  59  L.  Ed.  1330, 
are  dted,  together  with  numerous  other  de- 
dsions  to  the  same  effect  As  opposed  to 
the  proposition  the  cases  of  Hardin  y.  Jor- 
dan (1891)  140  U.  S.  371,  11  Sup.  Ct  808, 
838,  35  L.  Ed.  428;  MltcheU  y.  Smale  (1891) 
140  U.  S.  406,  11  Sup.  (3t  819,  840,  35  L.  Ed. 
442,  and  Kean  v.  Calumet  Canal  Co.  (1903) 
190  U.  S.  4{%  23  Sup.  Ct  651,  47  L.  Ed. 


Judgment  of  the  Supreme  Court  of  this  state, 
based  oh  the  rule  announced  in  Stoner  v. 
Rice,  supra,  was  affirmed,  and  the  prevail- 
ing opinion  recognizes  and  applies  that  rule, 
because,  as  stated  by  the  court,  the  local  law 
of  Indiana  and  the  common  law  as  under- 
stood by  the  court  were  the  same  so  far  as 
the  case  before  the  court  was  concerned,  cit- 
ing Stoner  y.  Rice,  supra,  and  Hardin  y. 
Jordan,  supra.  This  court  is  not  required, 
in  the  case  before  it,  to  decide  the  questions 
thus  raised.  In  view  of  the  conclusion 
reached  It  is  not  necessary  to  dedde  wheth- 
er the  question  is  one  to  be  determined  in 
accordance  with  the  local  law  of  the  state, 
or  by  an  application  of  the  rules  of  ded- 
slons  announced  by  the  Supreme  Court  of 
the  United  States.  This  case,  can  be  dls-- 
posed  of  without  deciding  whether  the  land 
between  the  meander  line  shown  on  the  plat 
of  the  government  survey  did  or  did  not 
pass  to  the  state  under  the  swamp  land  grant 
In  the  discussion  following,  the  court  as- 
sumes that  the  title  to  that  land  did  pass 
to  the  state  without  so  deddlng. 

The  rule  in  Stoner  y.  Rice,  supra,  applies 
without  doubt  to  the  construction  of  the 
grant  made  by  the  state  of  Indiana  to  the 
remote  grant  of  appellee;  but  the' rule  with 
which  we  are  dealing  does  not  apply  where 
it  is  apparent'  that  the  intention  of  the  par- 
ties to  the  conveyance  was  to  treat  the 
meander  line  as  a  boundary  limiting  the  ex- 
tent of  the  grant  The  application  of  this 
rule  to  the  grants  of  lots  2  and  3,  made  by 
the  state  of  Indiana  to  the  remote  grantor 
of  appellee,  requires  the  court  to  hold  that 
such  grants  indnded  the  submerged  land 
south  of  the  meander  Une  within  the  side 
lines  of  those  lots  as  extended  to  the  south 
line  of  the  subdivision,  unless  there  is  some- 
thing in  the  form  of  the  grants  or  In  the 
statute  under  the  authority  of  which  tfaey 
were  made  which  Indicates  an  Intention  to 
limit  the  grant  to  the  number  of  acres  north 
of  the  meander  line  and  extending  thereto 
as  the  boundary. 

[3]  The  lands  in  question  were  sold  by  the 
state  under  the  authority  of  an  act  of  the 
Legislature,  entitled  "An  act  to  regulate  the 
sale  of  swamp  lands  donated  by  the  United 
States  to  the  state  of  Indiana,  and  to  pro- 
vide for  the  draining  and  reclaiming  there- 
of in  accordance  with  the  condition  of  said 
grant"    1  R.  8.  1852,  p.  471. 

In  recent  decision  of  State  y.  Tuesburg 
Land  Co.  (1915)  61  Ind.  App.  656,  109  N.  E. 
530,  111  N.  E.  342,  the  Appellate  Court  of 
this  state,  in  an  able  opinion  by  Hottel,  J., 
discussed  the  provisions  of  the  act.  dted, 
and  construed  the  grant  in  the  light  of  the 
provisions  of  the  statute  under  yrlilch  it  was 
made.  The  decision  is  based  on  the  proposi- 
tion that  grants  of  public  lands  being  pure- 
ly statutory,  sboold   be  construed   by   the 
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conxta  with  reference  to  the  statutes  under 
which  they  are  made,  and  that  public  officers 
in  disposing  of  the  lands  of  the  state  have 
no  authority  other  than  such  as  is  conferred 
by  posltlye  statute.  The  conclusion  reach- 
ed in  that  case  was  that  the  grants  made  by 
the  state  under  the  provldons  of  the  act 
in  question  conveyed  only  the  lands  set  ofC 
and  bounded  by  the  meander  lines  shown 
on  the  plat  The  conclusion  reached  is  sup- 
ported by  the  authority  of  State  v.  Ports- 
mouth Sayings  Bank,  supra,  Tolleston  Club 
T.  Lindgren  (IdOO  39  Ind.  App.  448,  77  N. 
B.  818,  and  many  other  authorities' cited  in 
the  opinion.  After  the  decision  by  the  Ap- 
pellate Court,  a  petition  to  transfer  the  case 
to  tills  court  was  filed  under  the  provisions 
of  the  statute  on  that  subject  After  a  care- 
ful consideration  of  the  questions  involved 
tills  court  denied  the  petition  to  transfer, 
thus  giving  to  the  opinion  the  sanction  of 
tills  court.  Upon  further  consideration,  this 
court  Is  convinced  that  the  question  here  In- 
volved is  correcUy  decided  by  the  Appellate 
Court  In  the  case  to  which  we  have  refer- 
red. The  opinion  Is  well  considered,  and  the 
reasons  advanced'  support  the  ooncluslon 
reached.  The .  court  accordingly  holds,  fol- 
lowing State  v.  Tuesburg  Land  Co.,  supra, 
that  the  grant  from  the  state  to  the  remote 
grantor  of  appellee  Included  only  the  land 
set  oft  by  the  meander  line,  and  that  such 
line  constituted  the  southern  boundary  of 
the  land  granted.  Ttiat  being  true,  appellee 
derived  no  title  to  any  land  south  of  that 
line  by  the  chain  of  conveyances  under 
which  she  claims. 

The  court  is  not  unmindful  of  the  fact 
that  a  different  rule  was  announced  in  the 
case  of  Tolleston  Club  v.  State,  supra,  and 
In  some  later  cases  wlilch  followed  that 
decision.  In  these  cases  the  rule  announced 
in  Stoner  y.  Bice,  supra,  was  applied  to 
grants  made  by  the  state  under  the  provi- 
sions of  the  Swamp  Land  Act  of  1852,  but 
it  does  not  appear  that  the  provisions  of 
that  act  were  called  to  the  attention  of  the 
court  or  that  they  were  considered  in  ar- 
riving at  the  result  reached  by  any  of  such 
decisions.  It  is  certain  that  the  provisions 
of  the  statute  are  not  referred  to  or  dis- 
cussed in  any  of  the  opinions  to  which  we 
refer,  and  we  are  justified  in  the  conclusion 
that  those  decisions  were  rendered  without 
considering  the  statute  or  giving  weight  to 
its  provisions.  In  other  decisions  where 
the  statute  was  given  consideration,  a  dif- 
ferent rule  was  applied.  State  y.  Ports- 
mouth Sayings  Bank,  supra;  Tolleston  Club 


y.  Lindgren,  supra ;  State  t.  Tuesburg  Land 
Co.,  supra. 

In  view  of  the  conflict  in  this  state,  the 
court  does  not  feel  bound  by  the  doctrine 
of  stare  decisis  to  adhere  to  any  rule  on 
tills  subject ;  but  on  the  contrary,  feels  free 
to  adopt  the  rule  which  is  supported  by  the 
t>etter  reason.  In  so  far  as  the  opinion  in 
the  cases  of  Tolleston  Club  v.  State,  supra, 
tini  the  opinions  in  later  cases  based  there- 
on, conflict  with  the  rule  herein  stated  the 
same  are  hereby  overruled. 

The  verdict  of  the  Jury  finds  in  favor  of 
appellee,  Isabella  Carson,  as  against  the 
Tolleston  Club  as  to  all  of  the  real  estate 
described  in  her  complaint  Including  that 
portion  lying  south  of  the  meander  line,  and 
the  Judgment  follows  the  verdict  From 
what  has  been  said  it  appears  that  the  ver- 
dict of  the  Jury  on  the  issue  formed  between 
those  parties  was  contrary  to  law,  and  that 
the  motion  of  the  Tolleston  Club  for  a  new 
trial  should  have  been  sustained.  The  Judg- 
ment as  to  the  Tolleston  Club  is  therefore 
reversed,  with  directions  to  sustain  Its  mo- 
tion for  a  new  trial. 

The  questions  presented  by  the  assign- 
ments of  error  of  appellant  Walker  depend 
for  decision  on  the  construction  to  be  given 
to  the  quitclaim  deed  and  the  effect  to  t>e 
given  to  the  tax  deed,  reference  to  wliicb 
is  made  in  a  former  part  of  this  opinion. 

The  trial  court  construed  tlie  quitclaim 
deed  as  conveying  to  Walker  an  undivided 
interest  amounting  to  5  acres  in  the  land 
described  in  the  complaint  and  held  that 
the  tax  deed  was  InsufBcient  to  conveor  title, 
and  determined  the  amount  due  for  wliicb 
Walker  was  enUtied  to  a  lien,  and  directed 
the  Jury  to  return  a  verdict  accordingly. 
The  court  was  correct  In  its  construction  of 
the  quitclaim  deed  and  in  its  finding  with 
reference  to  the  effect  of  the  tax  deed :  but 
the  verdict  returned  in  obedience  to  the 
court's  instruction  finds  that  Walker  is  the 
owner  of  an  undivided  interest  amounting 
to  5  acres  in  the  entire  tract  descrll>ed  in 
the  complaint.  Including  the  part  lying  south 
of  the  meander  line ;  and  it  also  found  that 
he  was  enUUed  to  a  lien  against  the  same 
land  which  he  was  enUUed  to  have  fore- 
closed. The  verdict  for  the  reasons  hereto- 
fore stated  is  contraiy  to  law  and  the  motion 
of  appellant  Walker  for  a  new  trial  should 
have  been  sustained. 

The  Judgment  Is  therefore  reversed  as  to 
appellant  Walker,  with  instructicms  to  grant 
a  new  triaL 
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(Api>dlate  Court  of  Indiana,  Dlvlsioa  Na  2. 
May  9,  1919.) 

1.  Tnot   «=s»0(l)  —  CoMPTJTATiow— Days— Mo- 
tion TO  Change— ^TnCE  iob  Fiuhg. 

Under  Bums'  Ann.  Bt  1914,  {  1350,  pr<y 
Tiding  that  time  shall  be  computed  by  excluding 
the  first  day  and  including  the  last,  a  motion  for 
change  of  yenue  filed  on  the  10th,  in  a  case  set 
for  trial  on  the  15th,  -was  in  time  within  rule 
requiring  it  to  be  filed  five  days  before  the  case 
was  set  for  trial. 

2.  Appeai.  and  Bbbob  <S=>1043(8)— Hamctjbb 
Bbbob— RErnsAi.  or  Obanoe  or  Yknttb. 

Where  the  evidence  is  not  in  the  record,  the 
court  cannot  determine  whether  substantial  jus- 
tice has  been  done,  and  therefore  must  reverse 
for  error  in  oyerroling  a  motion  for  change  of 
venue. 

Appeal  from  Superior  Oonrt,  Marlon  Coun- 
ty ;  Vincent  G.  Clifford,  Judge. 

Action  between  Sarah  Dayldson  and  otliers 
and  Fannie  Lemontree.  Judgment  for  tbe 
latter,  and  the  former  appeal.  Reversed, 
with  directlona. 

William  O.  White  and  Arthur  J.  Jones, 
t)oth  of  Indianapolis,  for  appellants. 

Isadore  Wulfson,  Frank  C.  Qronlnger, 
Taylor  E.  Qronlnger,  and  EUa  M.  Oronlnger, 
all  of  IndianapoUs,  for  appellee. 

McMAHAN,  J.  [1,  2]  This  case  was  set  for 
trial  on  the  15th  of  May,  1916.  On  May  10th 
the  appellants  filed  a  verified  motion  for  a 
diange  of  venue  from  the  county.  There  was 
at  that  time  a  rule  in  force  in  the  trial  court 
requiring  all  motions  for  a  change  of  venue 
from  the  county  to  be  filed  at  least  five  days 
before  the  dAy  on  which  the  cause  stands  tot 
trial  oa  the  trial  calendar.  Tbe  court  over- 
ruled this  motion  for  the  reason  that  it  was 
not  filed  flye  days  before  May  15th.  The  mo- 
tion was  filed  in  time,  and  it  should  have 
been  sustained.  Section  1350,  Burns'  R.  S. 
1914.  The  rule  of  the  court  did  not  require 
that  five  full  days  should  intervene  between 
the  day  on  which  the  motion  was  filed  and 
the  day  set  for  trial  as  was  the  case  in 
Fry  y.  Hoflfman,  64  Ind.  A^.  434,  102  N.  B. 
167,  103  N.  B.  16.  Appellee  suggests  that, 
where  it  appears  to  the  court  that  the 
merits  of  the  cause  have  been  fairly  tried 
or  determined,  the  cause  stibuld  not  be  re- 
versed. The  evidence  not  being  in  the  record, 
we  are  not  able  to  say  that  substantial  Jus- 
tice has  been  done. 

Judgment  reversed,  with  directions  to  sus- 
tain the  motion  for  a  new  trial  and  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 


(70  Ind.  App.  S4S) 
FERGUSON  et  al.  y.  CLEVELAND,  C,  a 
&  ST.  L.  RT.  00.    (No.  9758.)t 


(Appellate  Court  of  Indiana,  Division  No,  2. 
May  9,  1919.) 

BAiutOADS  «=>37e(2)  —  Deaxb  of  Pebsok 
Seen  on  Tkaok— Last  Cucas  Chance. 
Where  railroad  employes  discover  the  pres- 
ence of  a  person  on  the  track  and  his  ignorance 
of  his  danger  in  time  to  protect  him  by  using 
ordinary  care,  it  is  their  duty  so  to  do  under 
the  last  dear  chance  doctrine,  regai^ess  of 
whether  he  is  a  licensee  or  a  trespasser,  and 
for  failure  in  such  duty  the  company  is  hable. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Louis  B.  Ewbank,  Judge. 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  122  N.  B.  14. 

George  W.  Qalvin  and  Hottel  ft  Patrick,  all 
of  Indianapolis,  for  appellant 

NICHOLS,  J.  The  appellant  contends 
that,  although  the  second  iwragraph  of  the 
c(»nplaint  contains — 

"some  allegations  bordering  on  the  doctrine  of 
last  dear  chance,  it  does  not  allege  facts  to 
show  that  the  appellee  knew  of  decedent's  pres- 
ence on  the  track  in  time  to  have  avoided  the 
injury,  and  hence  cannot  be  fairly  said  to  be 
drawn  on  that  theory;  in  other  words,  the  tlie^ 
ory  of  this  paragraph  Is  that  decedent  was  right- 
fully on  tbe  track  under  an  implied  license,  and 
that  his  death  resulted  from  the  original  negli- 
genoe  chargeable  to  the-  appellee." 

We  are  wholly  unable  to  harmonize  this 
statement  with  the  following  averment  quot- 
ed from  the  plaintiff's  second  paragraph  of 
complaint,  speaking  of  appellant's  decedent: 

"While  upon  said  switch  track  and  in  the 
customary  and  lawful  use  of  the  sam'e,  the  said 
defendant  propelled  one  of  its  locomotive  en- 
gines and  train  of  cars  along  said  track  and 
suddenly  and  without'  any  warning  or  notice  of 
its  intention  so  to  do  negligently  and  carelessly 
switched  its  locomotive  engine  and  said  train 
of  cars  from  the  main  track  to  said  switch  track 
BO  being  used  by  decedent,  who  was  in  entire 
ignorance  of  any  peril  or  danger,  with  full 
knowledge  of  decedent's  presence  and  peril 
caused  solely  by  the  movements  of  said  locomo- 
tive and  train  of  cars,  and  with  full  knowledge 
of  his  ignorance  of  danger  and  peril,  negligently 
and  carelessly  ran  its  said  locomotive  engine 
and  train  of  cars  against,  upon  and  oyer  said 
decedoit,  instantly  killing  him," 

With  these  averments,  it  can  make  no  dif- 
ference whether  the  appellant's  decedent  was 
upon  the  appellee's  tracks  under  an  implied 
license  based  upon  one  state  of  facts  or  upon 
some  other  state  of  faots,  or  whether  he  was 
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there  as  a  treegpaaser;  for  under  the  doctrine 
of  last  clear  chance  the  appellee  could  not 
escape  its  liability  even  though  the  decedent 
was  a  tre^asser,  where  before  the  commis- 
sion of  Its  negligent  act  the  presence  of  the 
decedent  and  his  ignorance  of  his  peril  and 
danger  were  known  to  the  appellee  in  time 
to  have  arolded  his  Injury  by  the  use  of  or- 
dinary care.  29  Cyc  443;  Chicago,  etc.,  R. 
Jl.  Co.  T.  Prltchard,  168  Ind.  398,  414,  79  N. 
B.  603,  81  N.  B.  78,  9  L.  R.  A.  (N.  S.)  859. 
This  befng  the  law,  the  facts  necessary  to  a 
recovery  would  not  have  made  it  Incumbent 
upon  the  appellant  to  show  that  her  decedent 
was  rightfully  upon  the  appellee's  tracks, 
under  an  Implied  license  based  upon  either 
the  state  of  facts  set  up  in  the  first  para- 
graph of  the  complaint  or  upon  the  state  of 
facts  set  up  in  the  second  paragraph  of  com- 
plaint; for,  if  the  appellee  discovered  the 
presence  of  appellant's  decedent  and  his  ig- 
norance of  his  danger  and  peril  in  time  to 
hare  protected  him.  It  wasjts  duty  so  to  do 
as  the  one  having;  the  last  clear  chance,  re- 
gardless of  whether  he  was  a  licensee  for 
any  reason,  or  a  trespasser,  and,  failing  so  to 
protect  him,  it  would  have  been  liable  in 
damages. 
The  petition  for  rehearing  Is  overruled. 


<70  Ind.  App.  ISO) 

UNITBD  STATES  FCDBIjITZ  ft  GUARAN- 
TY 00.  v.  BIiLIOTT  et  aL    (No.  9837.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  9,  1919.) 

Schools  and  School  Distbicib  $=381(2) — 

ASSiaNHENT   BT    CONTBACTOB  —  RELEASB   OV 
SUBETT. 

Where  a  contractor  for  construction  of  high 
school  in  alleged  violation  of  his  contract  with 
his  surety  assigned  a  future  payment  under  the 
contract  to  a  bank  to  pay  a  materialman,  the 
surety,  which,  with  knowledge  of  such  assign- 
ment, took  over  the  contract  on  the  contractor's 
failure  and  completed  the  work,  was  thereby 
estopped  from  claiming  that  such  assignment  re- 
leased it  as  surety,  the  surety's  acts  constituting 
a  ratification  of  the  assignment. 

Appeal  from  Circuit  Court,  Henry  County; 
rred  C.  Cause,  Judge. 

Action  by  the  school  towns  of  Middletown 
and  Fall  Creek  Township  against  Howard  O. 
Blliott,  the  United  States  Fidelity  &  Guaran- 
ty Company,  and  others  for  an  accounting. 
Judgment  for  plaintiffs,  and  defendant  Guar- 
anty  Company  alone   appeals.     Affirmed. 

Pi<^ens,  Moores,  Davidson  &  Pidsens,  of 
Indianapolis,  and  Barnard  &  Brown,  of  New 
Castle,  for  appellant 

Forkner  &  Forkner,  of  New  Castle^  for  ap- 
pellees. 


NICJHOI^,  J.  The  aiH>ellee8,  the  sdiool 
towns  of  Middletown  and  of  Fall  Creek  town- 
ship, in  Henry  county,  entered  into  a  contiuct 
with  the  appellee  Howard  G.  Elliott  for  the 
construction  of  anoint  high  school  building. 
The  appellant  became  surety  on 'the  con- 
tractor's bond  to  save  the  scho(^  corpora- 
tions from  any  loss  resulting  from  the  breach 
by  the  contractor  of  the  terms  and  conditions 
of  the  contract 

The  contract  provided  that  Qie  work  should 
be  done  under  the  direction  of  the  architect 
employed  by  the  school  corporations  that  pay- 
ment should  be  made  "only  upon  certificate 
of  the  architect,"  and  that  the  school  corpora- 
tions should  pay  85  per  cent  of  the  value  of 
the  labor  and  materials  monthly  as  the  work 
progressed,  and  the  balance  within  30  days 
after  the  completion  of  the  building.  The 
contractor  failed  to  carry  out  his  contract, 
and  left  the  work  unfinished.  In  order  to 
avoid  a  reletting  of  the  contract,  the  appel- 
lant, with  Elliott  and  the  school  corporations, 
entered  into  a  written  agreement  as  follows: 

"For  the  consideration  hereinafter  named,  the 
within  Howard  C.  Elliott  assigns  and  transfers 
all  his  rights  and  interests  in  the  contract  to  the 
United  States  Fidelity  &  Guaranty  Company  of 
Baltimore,  Md.,  and  said  company,  in  consid- 
eration of  said  assignment  assumes  said  con- 
tract, and,  without  waiving  any  claims  it  may 
have  against  said  Elliott  agrees  to  perform  the 
said  contract  in  all  particulars,  and  agrees  to 
protect  the  school  town  of  Middletown  and  the 
trustee  of  Fall  Creek  school  township,  Henry 
county,  Ind.,  from  material  and  labor  claims 
now  unpaid,  and  such  as  shall  accrue  in  the 
course  of  the  construction  and  completion  of  said 
building,  and  from  all  liability  thereon.  And  in 
consideration  of  the  foregoing  assignment  and 
agreements  the  said  school  town  and  school  town- 
ship agree  to  permit  the  said  guaranty  company 
to  complete  the  same  and  pay  the  balance  of  the 
contract  price,  under  this  contract,  as  it  shall 
become  due  under  proper  estimates  of  the  archi- 
tect ;  the  building  to  be  completed  by  August  1, 
1915.  Dated  at  Middletown,  Indiana,  January 
18,  1915." 

This  action  was  commenced  by  said  school 
corporations  against  the  appellee  Elliott  and 
17  others.  Including  the  appellant  for  an  ac- 
counting among  the  parties,  for  an  adjudi- 
cation of  claims  asserted  by  certain  appel- 
lees, who  were  materialmen,  subcontractors, 
and  labor^B,  against  the  funds  held  by  the 
plaintiffs  to  pay  for  the  erection  of  said 
building  and  to  determine  a  controversy  be- 
tween the  plaintiffs  and  appellant  as  surety 
of  said  Elliott  growing  out  of  the  payment 
by  plaintiffs  out  of  funds  claimed  by  appel- 
lant of  $2,000  to  the  Citizens'  State  Bank, 
a  creditor  of  Elliott  This  payment  to  the 
bank  is  the  only  question  involved  in  this 
appeal.  The  appellant  claims  that  this  pay- 
ment was  not  authorized  by  the  contract  and 
bond  or  justified  by  law. 
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nie  Biip^ant,  after  taUng  over  the  woi^, 
completed  the  bnlldtng  to  the  sattsfactlon  of 
the  architect,  and  the  Bcfaool  corporations 
tSierenpon  accepted  It  Tho  complaint,  after 
setting  out  the  above  facts,  farther  alleged 
that  the  entire  cost  of  the  buUdlng  was  flS,.- 
Sa,  that  the  plaintiffs  before  suit  had  paid 
♦36,822  on  i>artlal  estimates  upon  claims  for 
labor,  material,  and  to  the  contractor  and 
niion  orders  and  assignments  given  by  him, 
and  that  plaintiffs  were  ready  and  willing  to 
pay  to  the  parties  entitled  thereto,  upon 
inroper  adjndicatlon,  any.other  additional  sum 
that  might  be  found  or  decreed  by  the  court 
upon  a  final  hearing.  Then  followed  a 
schedule  of  claims  remaining  unsettled,  aggre- 
gating $8,359.38,  about  which  there  was  no 
controversy,  and  which  were  all  paid  before 
this  appeal  whs  taken. 

The  plaintiffs,  on  moticMi  of  appellant,  filed 
a  biU  of  particulars  which  showed  payments 
on  architect's  certificates  numbered  1  to  8 
aggregating  $33,212.29,  and  also  a  payment 
on  an  "assignment  to  Gltlcens'  State  Bank  of 
Newcastle,  Ind.,  dated  October  14,  1914,  for 
$2,000." 

Appellant  filed  an  answer  the  material 
part  of  which  alleged  that  the  said  payment 
of  $2,000  to  the  bank  was  made  after  the  ac- 
c^tance  of  the  building,  and  with  and  after 
notice  that  the  same  was  not  properly  charge- 
able against  appellant  as  surety  oo  said  bond 
or  by  reason  of  any  contract  relations  or 
lawful  obligations,  and  was  a  voluntary  pay- 
ment for  irtiidbi  aK)ellant  was  not  answer- 
able, and  that  said  payment  was  not  made 
under  the  direction  or  by  the  authority  of  the 
architect,  as  was  required  by  the  contract 
between  plaintiffs  and  the  contractor.  It  was 
also  alibied  that  when  said  $2,000  was  so 
paid  plaintiffs  did  not  owe  the  appellee  El- 
liott anything  on  the  contract,  and  that  El- 
liott was  in  default  in  die  performance  of  his 
contract  in  a  sum  exceeding  $10,000  and  owed 
the  plaintiffs  more  than  $2,000  <m  that  ac- 
count, and  asking  that  the  said  school  cor- 
porations be  required  to  pay  the  appellant  the 
said  sum  of  $2,000. 

Appellant  filed  a  cross-complaint  setting  up 
the  same  facts  and  askng  for  afflnnatlTe  re- 
lief and  for  Judgment  against  Elliott  in  the 
sum  of  $15,000. 

The  cause  was  submitted  to  the  court  for 
trial  with  the  agreement  that  the  court 
riionld '  determine  the  rights  of  all  Oie  par- 
ties without  farther  pleadlng& 

The  court  found  against  the  ai>pellant  up- 
on Its  contention  that  said  $2,000  was  wrong- 
fully paid  to  said  bank,  and  a  decree  was 
rendered  accordingly. 

Tlie  further  fkcts  relative  to  the  iMiyment 
of  said  $2,000  are  in  substance  as  follows: 
On  October  14,  1914,  the  contractor,  Elliott, 
went  to  the  CBtlzens*  State  Bank  to  borrow 


$2,000  for  the  purpose  of  paying  for  material 
and  labor  used  in  the  construction  of  said 
building.  The  bank  would  not  advance  him 
the  money  on  his  own  reqxmsibllity,  but 
agreed  with  blm  that,  if  be  would  make  an  as- 
signment of  $2,000  of  the  proceeds  ccMning  to 
him  on  his  building  contract  and  got  the  school 
corporations  to  accept  the  assignment,  the 
bank  would  give  him  credit  for  $2,000.  This 
was  done,  the  said  assignment  and  accept- 
ance being  in  writing  and  dated  October  IT, 
1914,  the  acceptance  providing  that  out  of  the 
next  money  paid  to  the  contractor  the  plain- 
tiffs would  issue  their  check  to  the  bank  for 
said  $2,000. 

The  bank  thereupon  gave  the  contractor 
credit  for  $2,000,  and  the  contractor  gave  his 
che<^  for  $1,943.50  to  a  materialman 
for  materiaL  Said  check  was  presented 
to  the  bank  and  paid  October  19,  1914. 
The  balance  of  said  $2,000  was  checked  out 
in  the  regular  coUrse  of  business. 

The  appellant,  having  received  notice  that 
the  contractor  was  having  financial  difficul- 
ties, and  that  it  might  be  to  its  Interest  to 
investigate,  sent  a  r^resentative  to  Middle- 
town,  who  Investigated  the  matters,  and  was 
informed  that  the  contractor  had  made  sudi 
assignmeat  to  the  bank,  and  that  it  had  been 
aocej>ted  by  the  plaintiffs,  and  that  the 
plaintiff*  had  agreed  to  pay  said  $2,000  out  of 
the  next  money  coming  to  the  contractor. 
This  representative  of  ajppellant  and  the 
plaintiffs  in  their  investigation  on  this  oc- 
casion found  that  there  were  Claims  then  out- 
standing against  the  contractor  of  about  $8,- 
000,  including  the  $2,000  borrowed  of  the 
bank. 

The  appellant,  not  b^ng  satisfied  with  the 
application  of  the  funds  collected  by  the  con- 
tractor, threatened  to  take  over  the  contract 
and  complete  the  building,  as  was  its  right 
under  the  terms  of  the  bond,  and  in  order  to 
avoid  this  said  contractor  and  appellant,  on 
the  11th  of  November,  1914,  entered  Into  a 
writing  authorizing  the  plaintiffs  thereafter 
to  pay  all  moneys  then  due  or  to  become  due 
said  contractor  under  the  contract  to  F.  A 
Wis^art,  as  the  agent  of  the  appellant,  and 
to  said  contractor  Jointly,  said  moneys  to  be 
deposited  in  a  bank  and  to  be  checked  out  only 
by  said  Wlsdiart  and  Elliott  Jointly.  This 
agreement  was  accepted  by  plaintliDrs,  and 
the  next  payment  was  made  accordingly,  aft- 
er which  Mr.  Elliott  authorized  all  payments 
to  be  made  to  Mr.  Wisehart  which  was  done. 

The  materialmen  were  having  trouble  In 
getting  pay  for  materials  furnished  and  re- 
fused to  permit  any  materials  to  be  un- 
loaded frwn  the  cars  unless  payments  were 
made  In  advance.  Thwe  was  not  sufficient 
money  due  under  the  estimate  made  next  aft- 
er the  said  assignment  to  the  bank  to  pay 
the  bank  and  to  pay  for  the  materials  being 
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dellyered,  so  the  money  on  the  next  and  sno- 
ceedlng  estimates  prior  to  the  last  and  final 
one  was  used  for  the  purpose  of  paying  for 
material,  and  no  payment  was  made  to  the 
bank  until  after  the  final  estimate  was  made. 

The  contractor  failed,  and,  in  order  to 
.  avoid  a  reletting  of  the  contract,  ai>pellant 
oa  the  18th  of  January,  1&15,  entered  Into 
the  written  agreement  with  said  contractor 
and  the  plaintiffs,  hereinbefore  set  out,  where- 
by the  contractor  assigned  and  transferred 
all  his  rights  under  the  contract  to  appellant, 
and  appellant  agreed  to  perform  the  contract 
and  protect  plaintiffs,  and  plaintiffs  agreed  to 
pay  the  balance  of  contract  price  to  appel- 
lant The  aw)ellant  took  over  the  work  and 
completed  the  building  according  to  the  con- 
tract The  ardiitect  made  his  final  estimate 
August  13,  19.15,  showing  that  there  was  a 
balance  of  $12,628.71  due  on  the  contract 
The  plaintiffs  then  accepted  the  building, 
and  on  August  23d  filed  the  complaint  in 
this  causa  After  the  complaint  was  filed  and 
before  the  trial  plaintiffs  paid  the  said  $2,000 
to  the  bank. 

It  Is  appellant's  contention  that  the  ao> 
c^tance  of  the  assignment  from  the  contrac- 
tor to  the  bank  and  the  payment  to  the  bank 
constituted  a  material  departure  by  the  plain- 
tiffs from  the  terms  of  the  building  contract, 
and,  being  made  without  the  consent  of  ap- 
pellant, released  it  as  surety  on  the  contrac- 
tor's borid.  It  is  not  necessary  for  us  to  de- 
termine what  effect  the  acceptance  of  said 
assignment  might  have  had  upon  the  liability 
of  appellant  T'he  appellant  was  fully  advis- 
ed that  this  assignment  had  been  made^ 
and  that  the  plaintiffs  had  accepted  the  same. 
When  it  learned  of  this,  if  it  thought  that 
the  action  of  the  plaintiffs  in  accepting  such 
assignment  released  it  as  surety,  it  had  the 
legal  ri£^t  to  stand  upon  the  terms  of  the 
contract  and  permit  the  contract  to  be  declar- 
ed forfeited  and  to  permit  the  plaintiffs  to  re- 
let the  contract,  or  it  might  waive  its  right  to 
claim  a  release  and  take  over  the  contract 
and  complete  the  building  as  it  had  a  right 
to  do  under  the  terms  of  the  contract  With 
knowledge  of  all  the  facts,  appellant  elected 
to  take  over  the  contract  and  complete  the 
building  rather  than  to  have  the  plaintiffs  re- 
let the  contract  Having  done  so,  appellant 
is  estopped  from  dalraing  that  it  was  released 
as  surety.  OTie  decision  of  the  court  was 
clearly  correct 

The  appellant,  by  taking  over  the  contract 
and  completing  the  building,  ratified  the 
acts  of  plaintiffs.  Grim  y.  Fleming,  123  Ind. 
438,  24  N.  E.  358. 

There  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 


(70  Ind.  App.  167) 
EWART  ▼.  BWART.     (No.  10371.) 

(Appellate  Cknirt  of  Indiana,  Divisiim  No.  2. 
May  9,  1919.) 

1.  Wills  «=3440—CoNSTBucnoN— Intention. 

In  construing  a  will,  the  primary  purpose  of 
the  court  is  to  determine,  if  possible,  testa- 
tor's intention  as  expressed,  and  to  give  effect 
thereto. 

2.  WiLM     e=>470— CONSTBUOnON— CONSIDKB- 

ATioN  AS  Whole. 
In    determining    testator's    intention,    the 
whole  will  should  be  taken  together. 

3.  Wills  «=»601(1)  —  Botatb  Cbkatbd  — Fm 
WITH  Devise  Over. 

'  A  devise  to  testator's  son,  to  have  and  to 
hold  forever,  with  the  power  to  sell  and  to  in- 
vest the  proceeds  in.  such  property,  as  be  may 
deem  best,  creates  a  fee,  despite  a  repugnant 
devise  orer  after  the  son's  death  to  grandchil- 
dren. 

Appeal  from  Circuit  Ciourt,  Hundngton 
(}oanty ;  Samud  E.  Cools,  Judge. 

Action  to  quiet  title  by  David  Oliver 
Ewart  against  Anna  B.  Ewart  and  others. 
From  Judgment  for  plalntifl,  the  named  de- 
fendant appeals.      Affirmed. 

J.  W.  Moffett,  of  Huntington,  for  appel- 
lant 

Cllne  &  Gline  and  Hemphill  &  Roselip,  all 
of  Huntington,  for  appellee. 

NICHOLS,  3.  ate  appellee  David  Oliver 
Ewart  filed  his  complaint  in  the  Huntlngtoa 
circuit  court  against  his  coappeUees  and  the 
appellant  to  quiet  the  title  to  an  80-acre  tract 
of  land  in  Huntington  county.  The  defend- 
ants, including  the  appellant  answered  sep- 
arately in  general  denial.  There  was  a 
trial  which  resulted  in  special  findings  o£ 
fact  and  conclusion  of  law  in  favor  of  ap- 
pellee. Appellant  duly  excepted  to  the  con- 
clusion of  law,  and  after  motion  for  a  new 
trial,  which  was  overruled.  Judgment  was 
entered  in  favor  of  appellee  quieting  the  ti- 
tle to  said  real  estate  in  him  in  fee  simple. 
From  this  Judgment  this  appeal  is  prose- 
cuted. 

The  only  error  relied  upon  for  reversal  is 
that  the  court  erred  In  its  conclusion  of  law 
rendered  upon  the  special  findings  of  facts. 

The  substance  of  the  si)eclal  findings,  so 
far  as  they  concern  this  opinion,  is  as  fol- 
lows : 

Mahlon  D.  Blwart  died  testate  December 
30,  1892,  and  his  will  was  probated  January 
9,  1893.     It  contains  provisions  as  follows: 

Item  1.  Direction  for  the  paymoit  of  his 
debts. 

Item  2.  A  devise  and  bequest  of  all  his 
estate  real  and  personal  to  his  wife,  Thalia 
T.  Ewart,  during  her  natural  life. 


^s»For  other  cases  see  same  topic  and  KBY-MUMBBR  In  all  Key-Numbered  DigesU  and  Indexes 
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Item  3.  A  bequest  to  Samnd  De  Haven 
«(f  $300. 

Item  4.  A  begaest  to  OaroUne  LantlB  of 
4300. 

Item  6.  A  liequest  to  Albert  iDe  Hayen  of 
$800. 

Item  e.  A  devise  to  appellee  of  ttie  real 
estate  In  controversy,  situate  in  Huntington 
county,  Ind.,  "to  have  and  to  hold  forever 
with  the  power  to  sell  the  same  and  Invest 
the  proceeds  in  such  other  property,  real  or 
j)ersonal,  as  he  may  deem  best,"  subject  to 
the  life  ^tate  of  testator's  wife,  Thalia  T. 
Ewart,  "and  after  the  death  of  my  dear  son, 
David  Oliver,  I  will  and  bequeath  the  real 
-estate  herein  in  this  Item,  to  my  grandchll- 
dreu;  Vemey  Bwart,  Alaska  Ewart,  Lloyd 
Ewart,  and  ESmerson  Ewart,  equally  and 
should  my  son  David  Oliver  Ewart  sell  the 
real  estate  in  this  item  bequeathed,  he  shall 
be  de«ned  a  tmstee  of  the  fund  therefrom 
derived  to  this  extent,  that  on  his  death 
whatever  of  the  same  is  remaining,  shall 
-descend  to  my  jrrandchlldren  as  hereili  pro- 
vided, to  wit,  Verney  Ewart,  Alaska  Bwart, 
Lloyd  E>wart  and  Emerson  Ewart." 

Item  7.  A  devise  to  Theodore  Bwart,  sim- 
ilar to  the  one  in  item  6. 

Under  Item  6  of  the  will  aforesaid,  appel- 
lee IDavld  Oliver  Ewart  claims  title  to  the 
real  estate  In  controversy  In  fee  simple.  He 
moved  onto  said  land  in  the  year  1882,  and 
has  since  continued  to  occupy  it  in  person, 
or  by  his  son  Alaska  as  tenant,  and  has 
never  sold  it  Thalia  T.  Ewart,  widow,  died 
August  26,  1899.  "Emerson"  Ewart  named 
in  item  6  should  be  Emmet  B.  Ewart.  He 
was  a  son  of  appellee  David  Oliver  Ewart, 
and  died  August  12,  1914,  testate,  leaving 
his  widow  the  appellant,  but  leaving  no 
eblldren.  The  will  of  Emmet  B.  Ewart 
herein  gives  $600  and  <me-tblrd  of  his  real 
estate  to  his  widow,  appellant.  Appellees 
Alaska  Ewart,  Lloyd  Ewart;  and  Vemey  V. 
Win  (formerly  Ewart)  are  the  children  of 
the  appellee  David  Oliver  Ewart,  and  are 
the  same  persons  mentioned  in  item  6  of  the 
will  of  Mahlon  D.  Ewart,  and  the  appellant 
Is  the  widow  and  only  heir  at  law  of  the 
said  Emmet  B.  Ewart,  and  is  the  same  per- 
son named  in  his.  will  by  that  name.  Ap- 
pellees Alaska  Ewart,  Lloyd  Ewart,  and  Ver- 
ney V.  WIU  claimed  an  interest  in  said  real 
estate  through  the  will  of  Mahlon  D.  Ewart, 
and  from  no  other  source,  but  are  not  pros- 
ecuting an  appeal,  and  appellant  claims  a 
fee-simple  title  to  one-twelfth  of  said  real 
estate  through  the  will  of  her  said  husband, 
Emmet  B.  Ewart,  and  through  the  will  of 
said  Mahlon  D.  Ewart,  and  from  no  other 
source,  and  further  claims  that  appellee 
David  Oliver  Ewart  has  only  a  life  estate  in 
said  real  estate.  The  liens  created  by  items 
8,  4,  and  5  have  been  fully  paid  and  dis- 
charged. Upon  the  foregoing  facts  the  court 
stated  the  following  conclusion  of  law: 
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"a)  The  law  is  widi  the  plaintiff,  and  that 

he  is  the  owner  of  said  real  estate  in  fee  sim- 
ple, and  his  title  should  be  quieted  in  him  as 

against  all  the  other  defendants.     Dated  this 
30th  day  of  June,  1916." 


[1-S]  The  controlling  question  in  this 
case  is  the  nature  of  the  estate  devised  to 
appellee  IDavld  Oliver  Bwart  by  the  last 
will  and  testament  of  his  father,  Mahlon  D. 
Ewart,  and  to  determine  this  it  Is  necessary 
to  construe  the  will  of  said  Mahlon  D. 
Ewart,  especially  item  6  thereof.  In  per- 
forming  this  dnty,  it  should  be  the  primary 
purpose  of  the  court  to  determine,  if  possi- 
ble, the  intention  of  the  t^tat^r  as  express- 
ed in  his  will  and  to  give  effect  thereto.  In 
determining  this  intention,  isolated  state- 
ments or  separate  clauses  and  provisions 
should  not  be  considered  alone,  but  the 
whole  will  should  be  taken  together,  and 
each  part  be  construed  with  relation  to  the 
language  used  in  other  parts  and  effect  given 
to  the  general  intention  thereby  ascertained. 
40  Cyc.  1414,  and  cases  there  dted.  Hayes 
▼.  Martz,  173  Ind.  279,  89  N.  B.  303,  90  N. 
E.  309.  Applying  this  rule  of  interpretation 
to  the  will  In  controversy,  appellant  earnest- 
ly insists  that  it  was  not  the  intention  of 
Mahlon  D.  Ewart,  testator,  to  give  to  ap- 
pellee David -Oliver  Ewart  a  fee  simple  in 
the  land  involved,  as  is  evidenced  by  the 
latter'  clause  of  item  6  of  such  will,  by 
which  testator  undertakes  to  give  to  appel- 
lant's husband  and  other  grandchildren  of 
testator,  at  the  death  of  appellee  David  Oli- 
ver Bwart,  the  real  estate  involved,  or  in  the 
event  that  it  has  been  sold  by  appellee  Da- 
vid Oliver  Ewart,  then  the  amount  remaining 
of  the  proceeds  of  such  sale  at  his  death. 
Appellant's  contention  is  plausible,  and  it 
would  seem  that  it  should  prevail,  except 
for  another  principle  of  construction  which 
must  prevail  as  against  appellant's  conten- 
tion. The  devise  David  Oliver  Ewart  is  "to 
have  and  hold  forever,  with  the  power  to  sell 
the  same  and  to  invest  the  proceeds  thereof 
in  such  other  property,  real  or  personal,  as 
he  may  deem  best."  It  is  a  well-established 
rule  that,  where  an  estate  is  given  to  a  per- 
son generally  or  indefinitely,  with  power  of 
disposition,  it  carries  a  fee  and  the  devise 
over  is  repugnant  and  void.  The  only  excep- 
tion to  the  rule  is  where  the  testator  gives 
to  the  first  taker  an  estate  for  life  only,  by 
certain  and  express  words,  and  annexes  it 
to  the  power  of  disposal.  40  Cyc  1580 ;  Cur- 
ry V.  Curry,  68  Ind.  App.  567,  105  N.  B.  965; 
Cameron  v.  Parish,  155  Ind.  329,  57  N.  B. 
647;  Mulvane  v.  Rude^  146  Ind.  476,  481, 
45  N.  E.  659;  Logan  v.  Sills,  28  Ind.  App. 
170,  62  N.  E.  459 ;  Bennlnghoff  v.  Evangelical 
Association,  28  Ind.  App.  374,  61  N.  E.  962. 
The  authorities  to  sustain  this  principle  are 
numerous,  but  we  do  not  deem  it  necessary 
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to  cite  others.    Appellant  haa  dted  no  an- 
tboritles  by  which  she  can  escape  the  role, 
and  we  know  of  none. 
The  Judgment  la  affirmed. 


HASKELL  &  BABKEB  OAB  OO.T.TBZOP.* 
(No.  ©706.) 

(Appellate  0>art  of  Indiana,  Division  No.  1. 
May  e,  1919.) 

1.  Pleadino  «=>367(4)— Making  Mobjb  Dkh- 
NITE— Pebsonaj,  Injubies. 

In  a  complaint  alleging  genwally  that  idain- 
tiff  waa  greatly  bruised  and  injured  and  became 
sick  and  sore  and  was  permanently  hart  and 
injured,  and  also  that  his  right  leg  was  broken 
and  had  failed  to  heal,  and  that  he  had  received 
injuries  to  his  spine,  the  allegation  of  the  spe- 
cific injures  was  additional  to  the  general  al- 
legation, and  defendant  was  entitled  to  have  the 
former  made  more  definite,  especially  where 
I^aintifC  offered  evidence  of  injuries  other  than 
those  specified. 

2.  Mabteb  akd  Sebvant  4=>185(7)— Injuries 
TO  Sebvant^Neolioence  or  Fellow  Sbbv- 
ANT— Sate  Place  to  Wobk. 

Where  a  car  repairer  was  injured  by  the 
moving  of  a  car  without  the  customary  warning, 
the  negligence  was  that  of  a  fellow  servant  for 
which  the  master  was  not  liable  at  common  law, 
not  the  failure  to  furnish  a  safe  place  to  work 
for  which  the  master  would  be  liable. 

3.  Mabteb  and  Sebyant  «s>268(2)— Injubies 

TO     SbBTAMT  —  COUPLAINT  —  CONCLUSION  — 

Fellow  Sestant. 
An  allegatuMi  that  the  person  failing  to  give 
warning  was  not  the  fellow  servant  of  plain- 
tifi  was  a  conclusion  of  law,  and  did  not  cure 
defect  of  complaint  alleging  facts  which  showed 
negUgence  of  a  fellow  servant. 

4.  TBIAL  «=s>261(9)— iNBTBUOnONtH- AFFUOA- 
BILITT  TO  PLSADINQS— DaHAOBS. 

Instructions  authorizing  the  jnry  to  award 
such  damages  as  would,  under  the  evidence,  com- 
pensate for  the  Injuries  received,  was  erroneous 
bemnse  not  limited^  to  the  injuries  complain- 
ed ot 

Appeal  from  Oircnlt  Court,  Laporte  Coun- 
ty;  James  F.  GaUaher,  Judge. 

Action  by  Joseph  Trzop  against  the  Has- 
kell ft  Barker  Car  Company.  Judgment  for 
plalntur,  and  dtfendant  appeals.  Reversed, 
with  directions. 

McYey  ft  HcLane,  of  Laporte,  and  Cor- 
nelius R.  Collins  and  Jeremiah  B.  (Jolllns, 
both  ot  Michigan  City,  for  appellant 

Warren  C.  Ransburg,  of  Laporte,  and  Fran- 
cis J.  Woolley  and  F.  W.  Jaros,  both  of  C!hl- 
cago.  111.,  for  appellee. 

ENLOE,  J.  Action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 


by  appellee,  while  working  as  a  laborer  In  the 
car  shoi)8  of  appellant,  at  Michigan  City,  as- 
sisting in  the  c(»)structlon  ot  steel  gondola 
cars. 

The  comi^int  Is  In  two  paragraphs.  The 
first  is  under  the  employers'  liability  act  of 
1911.  The  second  paragraph  attempts  to 
state  a  cause  of  action  at  common  law. 

The  appellant  filed  its  motion  to  make  each 
paragraph  of  said  cemplalnt  more  specific,  in 
certain  designated  particulars,  which  mo- 
tions were  severally  overmled,  and  appellant 
thereupon  unsuccessfully  demurred  to  each 
paragraph  of  said  complaint,  trial  was  had, 
and  verdict  and  Judgment  against  appellant. 

Appellant  duly  filed  its  motion  and  rea- 
sons for  a,  new  trial,  and,  the  same  belns 
overruled,  has  '  appealed  said  case  to  this 
court,  and  the  errors  relied  upon  for  a  re- 
versal are: 

Krror  in  overruling  motl(»-  to  make  the 
several  paragraphs  of  complaint  more  spe- 
cific; In  overruling  separate  demurrers  to 
each  paragraph  of  the  amended  complaint; 
and  In  overruling  motion  for  a  new  triaL 

[1]  In  the  first  paragraph  of  complaint  the 
allegations  as  to  Injuries  sustained  were  aa 
follows: 

"And  by  means  of  said  negligence  of  the  de- 
fendant, the  plaintiff  was  then  and  there  great- 
ly bruised,  hurt,  wounded,  and  injured;  ami 
became  and  was  sick,  sore,  lame,  and  disorder- 
ed, and  so  remained  for  a  great  length  of  time, 
to  wit,  hitherto;  and  thereby  also  plaintiff  suf- 
fered great  pain  and  will  continue  to  suffer 
great  pain  for  the  term  of  his  natural  life ;  and 
thereby  also  the  plaintiff  was  permanently  hnrt 
and  injured;  and  thereby  also  divers  bones  of 
the  plaintiff's  body  were  injured,  to  wit,  the 
bones  of  his  right  leg  below  the  knee  were  brok- 
en, dislocated,  and  became  diseased  and  failed 
to  properly  unite,  and  thereby  also  the  muscles, 
ligaments,  tendon^,  and  other  iwrts  of  plaintiff's 
said  leg  and  foot  were  greatly  injured,  and  his 
entire  leg  and  foot  became  wasted  and  deformed; 
and  thereby  also  plaintiff's  back  and  spine  were 
injured  and  became  curved,  lame,  and  sore." 

As  to  this  paragraph,  the  fifth  and  sixth 
apedflcatlons  In  appellant's  motion  to  make 
more  specific  were  as  follows: 

"(5)  That  the  said  plaintiff  be  required  to 
state  in  said  paragraph  of  complaint,  severally, 
wherein  he  was  then  and  there  greaUy  bruised, 
hurt,  wounded,  and  injured;  and  furthw  that 
he  be  required  to  state  what  sickness  .he  suf- 
fered by  reascxL  thereof;  and  what  soreness 
he  suffered  by  reason  thereof;  and  what  lame- 
ness he  suffered  by  reason  thereof ;  and  wherein 
and  what  disorder  he  suffered  by  reason  there- 
of, as  stated  in  said  first  paragraph  of  amended 
complaint 

"(6)  That  the  said  plaintiff  be  required  to 
state  wherein  he  was  permanently  hurt,  and 
wherein  permanently  injured,  aa  stated  la  said 
first  paragraph  of  amended  complaint" 

In  the  case  of  Schapker  v.  Sdiwetz,  66  Ind. . 
App.  499,  106  N.  B.  679,  the  court  said: 


tfs»For  otb«r  cases  sea  same  topic  and  KBT-NUUBEB  In  all  Kor-Numbsred  DUesti  and  Indezai 
*Sapenadod  by  opinion  128  N.  B,  401.    Rehearing    denied. 
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"A  motion  to  reqnire  a  plaintiff  to  make  his 
complaint  more  specific,  so  aa  to  inform  tlie 
defendant  of  the  exact  natnre  and  character  of 
the  injury  complained  of,  so  as  to  enable  him 
to  prepare  his  defense^  if  he  has  one,  has  re- 
ceived the  sanction  of  our  courts  at  all  times." 

Tbe  appellailt  was  entitled  to  know  ape- 
dflcally  as  to  parts  of  appellee's  body  af- 
fected, and  nature  of  the  said  alleged  bruises, 
tiurts,  and  wounds,  so  alleged  to  have  been 
received,  and  for  which  be  was  claiming 
dam&ges;  and  as  to  the  above  specifications 
the  court  erred  In  overruling  said  n^otion. 
Tliis  paragraph  is  good  as  against  the  de- 
murrer interposed  thereto. 

In  the  second  ];>aragraph  of  complaint,  the 
averments,  so  far  as  they  relate  to  tbe  place 
where  plaintiff  was  performing  his  work  and 
to  the  injuries  by  him  received,  are  as  fol- 
lows: 

"And  in  the  oooise  of  the  said  work,  the  plain- 
tiS,  in  the  regular  course  of  his  employment  as 
a  servant  of  defendant,  was  then  and  there  at 
WMk,  by  the  order  and  direction  of  defendant, 
*  *  *  nnder  a  certain  car  which  then  and 
there  stood  upon  a  certain  track  known  as,  to 
wit,  the  third  trade  iq  defradant's  steel  car 
■hop,  in  process  of  construction,  said  car  being 
nearly  completed  and  tbe  plaintiff  being  then 
and  diere  engaged  in,  to  wit,  attaching  certain 
pipes  and  screwing  up  certain  nuts  and  bolts 
attached  to  a  certain  hanger  holding  said  pipes, 
nnder  the  said  car;  by  reason  whereof  the 
plaintiff  was  in  a  position  of  great  danger  in 
case  the  said  car  should  be  moved  along  the 
said  track  widiovt  recMonable  and  sufficient 
warning  to  him.  *  •  *  And  plaintiff  fur- 
ther avers  that  it  was  then  and  there  and  long 
theretofore  had  been  custcHnary  in  defendant's 
said  shop  not  to  move  such  cars  under  such  or- 
cumstances  as  above  stated  without  previous  no- 
tice to  workmen  engaged  at  work  about  such 
cars;  whereupon  it  became  and  was  the  duty 
of  the  defendant  to  use  reas<8iable  care  to  fur- 
nish plaintiff  a  safe  place  to  work,  aad  for  that 
purpose  to  use  reasonable  care  to  have  and  keep 
the  said  car,  nnder  which  the  plaintiff  was  so 
at  work  as  aforesaid,  at  rest,  and  not  cause 
the  same  to  be  moved  without  due  and  reasona- 
ble notice  to  the  plaintiff.  Yet,  nevertheless  the 
defendant  then  and  there  carelessly  and  negli- 
gently failed  to  furnish  the  plaintiff  a  safe  place 
to  work,  and  keep  the  same  safe,  and  to  use 
reasonable  care  to  have  and  keep  said  car  sta- 
tionary and  at  rest  while  the  plaintiff  was  so 
at  work  tmder  the  sdme^  but,  on  the  contrary, 
carelessly  and  negligendy  suffered,  permitted, 
and  caused  the  said  ear  to  be  suddenly  moved 
by  means  of,  to  wit,  a  certain  electric  machine 
and  cable,  and  by,  to  wit,  the  order  of  defend- 
ant, through  defendant's  certain  agents  then 
in  charge  of  defendant's  said  track  and  cars, 
and  machine  for  moving  cars  who  were  not  fel- 
low servants  of  the  plaintiff,  whose  names  are 
to  the  plaintiff  nnknown,  without  any  reasona- 
ble or  suffident  warning  or  notice  to  the  plain- 
tiff, while  the  i^intiff  wa%  as  aforesaid,  under 
the  said  car  at  work  in  the  course  of  Ids  em- 
ployment, with  all  due  care  and  diligence  on 
bis  part  and  in  ignorance  of  the  said  risk  of 
Injury.     So  that  by  reason  of  the  foregoing 


plaintiff  did  not  have  a  reasonably  safe  place  to 
work ;  by  means  whereof,  and  without  any  con- 
tributory negligence  on  the  part  of  the  plaintiff, 
certain  parts  of  the  said  car  then  and  there 
ran  and  struck  upon  and  against  the  plaintifC, 
whereby  he  was  then  and  there  injured,  in  his 
person,  as  hereafter  in  this  complaint  set  forth. 
"And  by  means  of  the  said  negligence  of  the 
defendant,  the  plaintiff  was  then  and  there 
greatly  bruised,  hurt,  wounded,  and  injured, 
and  became  and  was  sick,  sore,  lame,  and  dis- 
ordered, and  so  remained  for  a  great  length 
<rf  time,  to  wit,  hitherto;  and  thereby  also 
plaintiff  suffered  great  pain  and  will  continue  to 
suffer  great  pain  for  tbe  term  of  his  natural 
life ;  and  thereby  also  the  plaintiff  was  perma- 
nently hurt  and  injured;  and  thereby  also  di- 
vers bones  of  the  plaintiff's  body  were  injured, 
to  wit,  the  bones  of  his  right  leg  below  the  knee 
were  broken,  dislocated,  and  became  diseased, 
and  failed  to  properly  unite,  and  thereby  also 
the  muscles,  ligaments,  t«idons,  and  other  parts 
of  plaintiffs  said  leg  and  foot  were  greatly  in- 
jured, and  his  entire  leg  and  foot  became  wast- 
ed and  deformed;  and  thereby  also  plaintiff's 
bank  and  spine  were  injured,  and  became  curv- 
ed, lame,  and  sore." 

The  thirteenth,  flfteentb,  sixteenth,  and 
seventeenth  specifications  in  appellant's  mo- 
tion to  make  this  paragraph  more  8i>eclflc 
were  as  follows: 

"(13)  That  tbe  said  plaintiff  be  required  to 
state  in  his  said  paragraph  of  amended  com- 
plaint wherein  this  defendant  was  careless  and 
negligent  in  failing  to  furnish  the  plaintiff  a 
safe  place  to  work  as  stated  in  said  second 
paragraph  of  amended  complaint." 

"(16)  That  the  said  plaintiff  be  required  to 
state  in  his  said  paragraph  of  amended  com- 
plaint severally,  wherein  he  was  greatly  bruised, 
hurt,  wounded,  and  injured  as  stated  in  said 
second  paragraph  of  amended  complaint. 

"(16)  That  the  said  idaiutiff  be  required  to 
state  in  his  said  paragraph  of  amended  com- 
plaint severally  what  sickness  he  suffered,  what 
part  of  his  body  became  disordered,  and  what 
disorder  he  suffered  as  stated  in  the  second  par- 
agraph of  amended  complaint. 

"(17)  That  tbe  said  plaintiff  be  required  to  ' 
state  in  his  said  paragraph  of  amended  com- 
plaint what  part  of  the  said  plaintiff  was  perma- 
nently  hurt  and  injured  as  stated  in  the  second 
paragraph  of  amended  complaint" 

Plaintiff  does  not  allege  in  this  paragraph 
in  what  several  particulars  be  was  perma- 
nently hurt  and  injured.  The  language,  "and 
thereby  also  divers  bones  of  the  plaintiff's 
body  were  Injured,  to  wit,  the  bones  of  his 
right  leg  below  the  knee  were  broken,"  etc., 
clearly  implies  that  these  latter  specific  In- 
juries were  additional  to  those  above  com- 
plained of.  Also,  it  appears  from  this  rec- 
ord that  on  the  trial  the  testimony  was  noit 
limited  to  the  injuries  to  the  leg,  spedflcally 
complained  of  in  said  second  paragraph,  but 
testimony  was  also'  given  concerning  injury 
to  and  pain  suffered  in  hand,  ribs,  back,  and 
upper  part  of  appellee's  limb — of  whldi  no 
spedflc  complaint  was  made  In  the  pleadings 
under  consideration. 
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Tbe  appellant's  motion  to  require  appellee 
to  make  this  paragraph  of  his  complaint  more 
jpeclflc,  In  the  above-mentioned  particulars, 
should  hare  been  sustained. 

[2]  It  is  next  urged  that  the  conrt  erred 
in  its  rilling  on  the  demurrer  to  the  second 
paragraph  of  complaint. 

In  this  second  paragraph  of  complaint 
there  is  an  attempt  to  state  a  common-law 
duty  and  a  liability  thereunder.  The  para- 
graph is  bottomed  upon  the  duty  of  the  mas- 
ter to  furnish  a.  reasonably  safe  place  to  the 
servant  in  which  to  work,  and  to  ezerdse 
reasonable  care  to  see  that  such  place  Is  kept 
reasonably  safe;  but  the  appellee  wholly 
falls  to  allege  any  fact  showing  a  defect  In 
the  place  where,  under  his  employment,  he 
was  required  to  labor.  In  this  second  para- 
graph, the  specific  averments  are  such  that 
it  shows  appellee's  injury  to  have  been  oc- 
casioned by  one  of  the  assumed  risks  of  his 
employment    This  paragraph  avers: 

"That  it  was  then  and  loog  theretc^ore  had 
been  the  custom  in  this  shop  not  to  move  the 
cars  without  notice  to  the  workmen  engaged 
in  working  about  audi  cars." 


And  appellee  Is  complaining  because,  as  to 
him,  although  he  does  not  allege  that  tbe  usu- 
al and  customary  notice  was  not  given,  he 
did  not  hear  the  notice  given,  and  was  in 
consequence  injured.  It  is  nowhere  in  this 
paragraph  of  complaint  alleged  that  the  ap- 
pellant had  not  established  reasonable  rules 
and  regulations  for  the  shifting  of  th^e  cars 
from  one  posltfon  to  another,  during  the 
course  of  theil:  construction,  and  no  negli- 
gence is  charged  against  the  master  in  this 
respect,  so  the  presumption  is  that  the  mas- 
ter liad  adopted  such  regulations,  and  that 
they  were  reasonably  sufilclent.  In  fact,  the 
allegations  of  the  existence  of  the  custom,  as 
alleged  In  this  paragraph  of  complaint.  Is  an 
Indirect  allegation  of  tbe  eatablishlng  by  the 
master  of  such  regulations  for  tbe  conduct  of 
the  work. 

The  real  essence  of  appellee's  grievance  Is 
that  somebody  negligently  gave  a  signal  1» 
move  the  car  In  question,  which  signal  was 
negligently  given,  because  appellee  was  at 
that  time  in  a  place  of  danger  and  had  not 
been  given  actual  warning  and  notice  that 
said  car  was  about  to  be  moved. 

In  Jurklewicz  v.  Am.  Oar  &  P,  Co.,  147 
Midi.  622,  111  N.  W.  1S3,  It  Is  said: 

"1%e  duty  of  providing  a  safe  place,  machin- 
ery, and  appliances  is  recognized ;  but  the  duty 
of  the  master  does  not  extend  so  far  as  to  re- 
quire that  he  shall  see  at  his  peril  that  sach 
machinery  and  appliances  are  properly  used, 
Keasonable  regulations  must  be  made  for  their 
use ;  but  when  this  is  done,  and  the  fault  of  one 
servant  makes  the  place  unsafe,  which,  but  for 
such  fault,  would  be  safe,  the  rule  of  nonlia- 
bility for  the  fault  of  a  fellow  servant  applies." 


In  Indianapolis  Terra  Cotta  Co.  v.  Vadi- 
stetter,  44  Ind.  App.  550,  88  N.  E.  863,  tlie 
court  said: 

"But  if  the  damage  arose,  not  from  any  act 
or  omission  of  the  master,  not  from  a  danger 
inherent  in  the  place,  or  with  Uie  tools  and  im- 
plements and  machinery  furnished  him  to  work 
with,  but  from  the  manner  in  which  the  serv- 
ajnts.  performed  their  duty  to  the  master — a 
transitory  peril  occasioned  by  the  execution  of 
the  work — then  the  master  is  not  chargeable 
with  notice  of  sucb  peril,  or  bound  to  exercise 
care  to  ascertain  it,  and  is  charged  wit^  no 
duty  to  warn  his  servants  against  it,  unless  be 
have  actual  knowledge  of  the  existence  of  tbe 
danger  at  the  time." 

Further  on  in  tbe  same  case  the  court  says 
(44  Ind.  App.  558,  88  N.  E.  856) : 

"If  it  be  conceded  that  Powell  •was  a  vice 
principal,  and  represented  appellant  in  the  mat- 
ter, it  was  not  his  duty  to  stand  over  the  men 
engaged  in  unloading  the  car  of  plaster  to  see 
that  they  pr(^>erly  performed  their  work,  and 
no  liability  could  be  imposed  upon, the  master 
for  an  injury  received  by  a  servant  on  account 
of  the  negligent  performance  by  a  fellow  serv- 
ant of  the  work  in  which  they  were  jointly 
engaged,  unless  the  master  had  actual  knowl- 
edge" Uiereof,  "and  the  injured  servant  did 
not" 

In  tbe  case  of  Howard  et  uz.  v.  Denver, 
etc..  By.  Co.  (C.  C.)  26  Fed.  837,  It  Is  said: 

"The  true  idea  is  that  the  place  and  the  in- 
struments must  in  themselves  be  safe,  for  this  is 
what  the  master's  duty  fairly  compels,  and  not 
that  the  master  must  see  that  no  negligent 
handling  by  an  employ£*of  the  machinery  shall 
create  danger." 

In  the  case  of  St  Louis,  etc..  By.  Go.  v. 
Needham,  63  Fed.  107,  11  O.  C.  A.  56,  25  L. 
R.  A.  833,  tbe  court  said: 

"In  other  words,  the  line  ot  demarcation  here 
between  the  absolute  duty  of  the  master  and 
tbe  duty  of  the  servants  is  the  line  that  sepa- 
rates the  work  of  oonttruotion,  preparation,  and 
preservation  frotm  the  work  of  operation.  [Our 
italics.]  Is  the  act  in  question  work  required 
to  construct  to  prepare,  to  place  in  a  safe  lo- 
cation, or  to  keep  in  repair  the  machinery  fur- 
nished by  the  em^oyer?  If  so,  it  is  his  person- 
al duty  to  exercise  ordinary  care  to  perform  it 
Is  the  act  in  question  required  to  properly  and 
safely  operate  the  machinery  furnished  or  to 
prevent  the  safe  place  in  which  it  was  furnish- 
ed from  becoming  dangerous  through  its  negli- 
gent operation?  If  so,  it  is  the  duty  of  the 
servants  to  perform  that  act  and  they,  and  not 
the  master,  assume  the  risk  of  negligence  in 
its  performance." 

In  the  case  of  Knickerbocker  Ice  Co.  ▼. 
Smith,  45  Ind.  App.  44S,  91 N.  B.  28,  the  court 
said: 

"But  there  are  certain  duties  the  servant 
owes  to  the  master,  and  the  performance  of  all 
such  duties  the  master  may  delegate  to  serv- 
ants, and  in  the  x>erformance  of  such  duties 
the  servant  represents  not  the  master  but  him- 
self.   Among  other  duties  which  the  master  may 
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tinis  delegate  to  aerrants  is  Ae  proper  handling 
of  appliances  'which  the  master  furnishes  the 
■ervanta  to  work  with,  in  the  performance  of 
the  duties  they  owe  him.    •    *    • 

"The  master  has  a  right  to  presume  that  his 
servants,  in  the  performance  of  their  duties  to 
liim,  ]n  handling  and  utdng  the  appliances  and 
tools  with  which  they  are  furnished,  will  exer- 
cise reasonable  precaution  not  to  injure  each 
other,  and  for  their  careless  use  of  such  instru- 
ments, by  which  a  fellow  servant  is  injured,  the 
master  is  not  responsible." 


In  Chicago,  etc.,  <B.  Oo.  ▼.  Barker,  169  Ind. 
670,  83  N.  E.  369,  17  L.  B.  A.  (N.  S.)  542,  14 
Ann.  Cas.  375,  the  court  said: 

"The  full  test  of  liability  is  not  the  condition 
of  the  place,  nor  the  machinery  at  the  instant 
of  the  injury,  hut  the  eliaracter  of  th^  duty,  the 
negligent  performance  of  which  caused  the  in- 
Jury.  Was  it  a  duty  of  construction,  prepara- 
tion or  repair,  or  was  it  .a  duty  of  operation?" 

[3]  From  the  foregoing  authoritlea  it  clear- 
ly appears  that  the  carelessness  In  giving 
the  signal  to  move  the  car  In  question,  and 
the  carelessness  in  failing  to  warn  and  give 
appellee  notice  that  said  car  was  about  to 
be  moved,  If  any  snch  carelessness  actually 
existed,  was  the  carelessness  of  a  fellow 
servant,  for  which  the  master  was  not  liable 
at  common  law.  The  averment  in  the  com- 
plaint that  those  persons  were  not  the  fel- 
low servants  of  appellee,  being  a  conclusion 
of  law,  does  not  cure  the  defect. 

The  demurrer  to  the  second  paragraph  of 
complaint  should  have  been  sustained. 

Complaint  is  also  made  of  the  third  and 
fourth  Instructions  given  by  the  court  '  Each 
of  these  instructions  is  at  variance  with  the 
▼lews  hereinbefore  expressed,  as  to  the  duty 
of  the  master  to  give  warnings  to  servants 
of  approaching  danger,  and  under  the  facts 
In  Issue  In  this  case  are  erroneous. 

Instruction  No.  9%  is  also  objected  to.  We 
do  not  think  It  fairly  open  to  the  objections 
tu^ed  against  It 

[4]  Instruction  No.  10  Is  not  accurate.  The 
jury  was  told  that  in  assessing  appellee's 
damages  they  should  "give  him  such  an 
amount  In  damages  as  will  under  all  the  ev- 
Idfence  In  the  case  compensate  him  for  the 
Injuries  received."  This  should  have  be«i 
limited  to  the  evidence  relating  to  the  In- 
juries sustained  as  complained  of.  Monon- 
gahela  R.,  etc.,  Oo.  ▼.  Hardsaw,  169  Ind.  147, 
81  N.  B.  492. 

For  the  foregoing  errors,  this  cause  Is  re- 
versed, with  directions  to  the  trial  court  to 
fsustaln  appellant's  motion  to  make  the  first 
paragraph  of  complaint  more  definite  and 
certain  as  to  said  matter  contained  in  said 
fifth  and  sixth  specifications  of  its  said  mo- 
tion, and  to  sustain  appellant's  demurrer  to 
said  second  paragraph  of  said  complaint,  and 
for  further  proceedings  not  Inconsistent  here- 
with. 
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(Appellate  Court  of  Indiana,   Division  No. 
May  6,  1919.) 


1.  Appeal  and  Ebbob  «:=>766— Bbiei<— Sut- 

nOIBNOT— AUENDUENT. 

The  objection  that  no  question  is  presented 
where  neitlier  the  motion  for  new  trial  nor  its 
substance  is  set  out  in  appellant's  brief  cannot 
be  sustained,  where,  since  the  filing  appellee's 
brie^  appellant  by  leave  of  court  has  amended 
his  brief  by  inserting  therein  a  copy  of  said 
motion. 

2.  Appbai  and  Ebbob  «=3301— Review— N«- 
OESsiTT  OF  Objection  as  Gbound  fob  New 

TbIAXi— iNSTBUenONS. 

Where  appellant  did  not  assign  the  action 
of  the  court  in  giving  instructions  as  a  ground 
for  a  new  trial,  objections  to  the  instruction  will 
not  be  considered  upon  appeal 

&.  Pabtnebship  «=>34^Holdino  Out  as 
Pabtneb— NECEssrrr  of  Financial  Lioss. 
Where  one  holds  himself  out  as  a  partner  or 
knowingly  permits  himself  to  be  so  held  out,  he 
is  liable  to  those  who  deal  with  the  finii  in  the 
belief  that  such  representation  is  true  as  fully  as 
if  he  were  a  partner  in  fact,  and  it  is  not  neces- 
sary that  creditor  suffer  financial  loss  by  reason 
of  su<^  holding  out 

4.  Appeal  and  Ebbob  «=3l083(6>— Habihjess 
Ebbob  —  Instbuchons  Too  Favobablb  to 
Appellant. 
An  instruction  that  a  creditor  could  not  re- 
cover against  one  alleged  to  have  been  held  out 
as  a  member  of  the  defendant  partnership,  un- 
less by  reason  of  the  fact  of  such  holding  out  the 
plaintiff  "has  sustained  some  financial  loss,  or 
stands  to  sustain  a  financial  loss,"  while  errone- 
ous as  placing  too  great  a  burden  upon  plaintiff, 
was  too   favorable   to   defendant   so   that   his 
objection  thereto  cannot  be  sustained. 

6.  Appeal  and   Ebbob  «=»768(2)— Rbvbbw— 

Bbiefs— DiscLOBUBB    or    BPEOino    Objko- 

TioNB  Below. 

Where   appellant's    motion    for  new    trial 

alleges  that  the  court  erred  in  the  admission  of 

certain  evidence,  but  the  brief  does  not  disdoae 

what  objections,  if  any,  were  made  thereto  in  the 

trial  court  at  the  time,  no  question  is  presented 

for  determination  upon  appeal, 

6.  Appeal  and  Ebbob  €=3204(1)— Motion  fob 
New  Tbial— Admissibilitt  of  Evidence- 
Objections  AT  Ti1£E  of  RULINO. 

Objections  to  the  admissibility  of  evidence, 
to  be  reviewable  on  appeal,  must  be  made  at 
the  triaL 

7.  Tbial  €=>48,  255(4)— Competbhot—Speoif- 
10  Pdbposb— Inbtbuotion  LnoTiHO  Appli- 
cation. 

Evidence  competent  for  some  purpose  should 
not  be  excluded  because  a  jury  may  erroneously 
use  it  for  another  purpose,  and  the  party  desir- 
ing to  guard  against  such  posdbillty  should 
tender  an  instruction  limiting  its  application  to 
the  matter  for  wlilch  it  is  competent 
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8.  Appsai.  aitd  Bbbob  4=9528(4)  —  Recobd — 

SXTFTICIERCT— BBIROIRa  MaTTEBS  INTO  THX 
RecOBO— AlTIDATIT. 

The  mere  statement  in  an  affidavit  filed  with 
a  motion  for  new  trtel  that  the  court,  in  the 
presence  of  the  jury,  had  atated  that  it  would 
instruct  the  jury  in  regard  to  the  competency  of 
evidence  received  for  but  one  particular  purpose, 
is  insufficient,  since  matters  cannot  be  brought 
into  the  reconl  by  affidavit. 

8.  Appeal  and  Bbeoe  «=al001(l)— Vbediot— 

BVIDENOB— SDITIOIENOT. 

The  Appellate  Court  may  not  reverse  a  ver- 
dict because  not  sustained  by  sufficient  evidence^ 
where  there  is  legal  evidence  supporting  every 
essential  fact  necessary  to  appellee's  right  of 
recovery. 

10.  Appeai.  and  Bbbob  i&=>761— Waitxb  of 

Objections  —  Failubb  to  Make  Specific 

BErEBENCE  IN  BsiEr. 
Grounds   for   a   new   trial    are   waived   by 
appellant  by  a  failure  to  make  any  specific  ref- 
erence thereto  in  his  proposition  or  points  in  his 
briet 

Appeal  from  Circuit  Court,  Rush  County; 
Will  M.  SparlES,  Judge. 

Action  by  the  Baxter  Stove  Company 
against  James  T.  Irvine,  Jr.,  and  another. 
Judgment  for  plaintiff,  and  tbe  defendant 
James  T.  Irvine,  Sr.,  after  the  overruling  ot 
hla  separate  motion  for  new  trial,  appeals. 
Judgment  affirmed. 

Osbom  &  Hamilton,  of  Greensburg,  and 
Benjamin  F.  Miller  and  Howard  B.  Barrett, 
both  of  Rushvllle,  for  appellant 

John  H.  Kipllnger  and  Donald  L.  Smith, 
both  of  Rushvllle,  for  app^ee. 

BATMAN,  P.  J.  The  complaint  In  this  ac- 
tion is  In  two  paragraphs,  in  which  appellee 
Is  plalntlif,  and  James  T.  Irvine,  Jr.,  and 
James  T.  Irvine^  Sr.,  are  defmdants.  The 
first  paragraph  is  based  on  a  promissory  note 
alleged  to  have  been  executed  to  appellee  by 
the  said  Irvine  and  Irvine  under  the  firm 
name  and  style  of  James  Irvine  ft  Co.  The 
second  paragraph  alleges  In  substance,  that 
said  James  T.  Irvine,  Sr.,  held  himself  out 
as  a  partner  in  the  firm  of  James  Irvine  & 
Co.,  and  knowingly  permitted  James  T.  Ir- 
vine, Jr.,  to  hold. him  out  as  a  partner  in 
said  firm,  with  the  Intention  that  appellee 
should  act  on  such  representation  as  being 
true;  that  appellee,  believing  said  represen- 
tation and  having  no  knowledge  that  the 
same  was  not  true,  was  Induced  thereby  to 
sell  goods  and  extend  credit  to  said  James 
Irvine  &  Co.,  and  to  accept  a  certain  promis- 
sory note  for  $166.18  executed  by  said  cmu- 
pany;  that  said  note  is  now  due  and  unpaid. 
ESadi  paragraph  of  the  complaint  referred  to 
the  same  promissory  note,  which  was  made  a 
part  thereof  by  a  copy  lUed  as  an  exhibit 
therewith.     James  T.   Irvine,  Jr.,  filed  an 


answer  in  two  paragraphs,  the  first  being  a 
general  denial,  and  the  second  a  plea  of  pay- 
ment. James  T.  Irvine,  Sr.,  also  filed  an  an- 
swer in  two  paragraphs,  the  first  being  a 
general  denial,  and  the  second  a  plea  of  nom 
est  factum.  To  the  second  paragraph  of  the 
answer  of  James  T.  Irvine,  Jr.,  appellee  filed 
a  reply  in  general  denial.  Tb&  cause  was 
submitted  to  a  Jury  for  trial,  resulting  in  a 
verdict  for  appellee^  <m  which  Judgment  was 
duly  rendered.  James  T.  Irvine,  Sr.,  filed  a 
separate  motion  for  a  new  trial  which  was 
overruled.  He  Is  now  prosecuting  this  ap- 
peal,  and  has  assigned  the  action  of  the  court 
in  overruling  his  motion  for  k  new  trial  as 
the  sole  error  on  which  he  relies  for  re- 
veraaL 

[1]  Appellee  contends  that  no  question  Is 
presented  for  our  determination,  as  neither 
the  motion  for  a  new  trial  or  its  substance 
is  set  out  in  appellant's  brief.  Since  the 
filing  of  appellee's  brief,  appellant,  by  leave 
of  court,  has  amended  his  brief  by  Inserting 
therein  a  copy  of  said  motion,  which  has 
cured  the  alleged  omission  therein. 

[2]  Appellant  contends  that  the  court  err- 
ed In  giving  instructions  Nos.  7,  9,  12,  and 
13  on  its  own  motion.  We  are  not  required 
to  consider  any  objections  made  to  said  in- 
BtmctloDs  Nos.  7  and  9,  as  appellant  did  not 
assign  the  action  of  the  court  in  giving  eithw 
of  them  as  a  ground  for  a  new  trial.  Packer 
Land,  etc.,  Co.  ▼.  Ayres  (1908)  43  Ind.  Aw- 
613,  87  N.  B.  1062. 

[3, 4]  Said  instructions  Nos.  12  and  IS,  glr- 
en  by  the  court  on  Its  own  motion,  relate  to 
the  cause  of  action  stated  in  appellee's  sec- 
ond paragraph  of  complaint.  By  these  ia- 
structlans  the  Jury  was  informed.  In  effect, 
that  there  could  be  no  recovery  against  ap- 
pellant on  said  paragraph,  unless  the  Jury 
should  find  that  appellant,  by  bis  acts  w 
language,  knowingly,  voluntarily,  and  Inten- 
tionally held  himself  oat  to  appellee  as  a 
partner  in  the  alleged  firm  of  James  Irvine  ft 
Go.,  or  so  permitted  himself  to  be  so  held 
out  by  said  James  T.  Irvine,  Jr.,  and  that  by 
reason  of  said  fact  ai^ellee  has  sustained 
some  financial  loss,  or  ttandt  to  ttutain  a 
financial  lost.  Api>ellant  bases  his  objection 
to  said  Instructions  on  the  clause  which  we 
have  italicized.  He  Insists  that  appellee 
must  have  sustained  some  financial  loss  foe- 
fore  there  can  be  a  recovery  on  said  second 
paragraph  of  complaint  We  do  not  imder- 
stand  that  appellee  was  required  to  establish 
such  fact  It  is  well  settled  that,  where  one 
holds  himself  out  as  a  partner  in  a  p^ticu- 
lar  firm,  or  knowingly  permits  himself  to  be 
so  held  out,  he  Is  liable  to  those  who  deal 
with  such  firm.  In  the  belief  that  such  repre- 
sentation is  true,  as  fully  as  if  he  were  a 
partner  in  fact  30  Cyc.  391:  20  R.  a  li. 
1067;  Story  on  Partnership  (2d  Bd.)  (  64; 
Strecker  v.  Conn  (1883)  90  Ind.  469;   Breinlg 
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▼.  Sparrow  (1906)  39  Ind.  App.  466,  80  N.  B. 
87;  Steele  y.  MIdilgan  Boggy  Co.  (1912)  50 
Ind.  App.  635,  95  N.  E.  435;  Phlpps  ▼.  Little, 
213  ICass.  414,  100  N.  B.  616;  Peck  ▼.  Lusk, 
S8  Iowa,  93;  Brickwood's  Sackett  on  In- 
stmctlons,  vol.  2,  {  2201.  A  person  becoming 
a  creditor  of  such  a  firm  under  the  drcum- 
stances  stated  would  have  a  right  to  join 
-a  party  so  held  out  as  a  member  thereof.  In 
an  action  against  the  real  members  of  such 
firm,  and  recover  a  joint  judgment  against 
all,  without  alleging  or  proving  that  he  bad 
suffered,  or  may  suffer,  a  financial  loss  by 
reason  of  such  holding  out  An  instruction 
authorizing  a  recovery  without  such  a  con- 
•dltton  was  approved  by  the  Supreme  Court 
In  the  case  of  Dalley  v.  Coons  (1878)  64  Ind. 
045.  It  follows  that  said  Instructions  are 
«rroneous,  but  there  was  no  reversible  error 
In  giving  the  same,  as  they  placed  a  greater 
burden  on  appellee  than  the  law  required  It 
to  assume,  and  therefore  were  favorable 
to  appellant  Pennsylvania  Co.  v.  StEUker 
<1918)  119  N.  B.  163. 

Appellant  also  contends  tbat  the  court  err- 
ed In  refusing  to  give  instructions  Nos.  3  and 
4  i;equested  by  him.  These  instructions  are 
the  same  as  Nos.  12  and  13  given  by  the 
<»urt  on  Its  own  motion,  exc^t  that  neither 
of  them  contain  the  clause  which  we  have 
Italicized  above.  For  the  reasons  stated  in 
passing  on  said  Instructions  given,  there  was 
no  error  in  refusing  to  give  said  requested 
Ixistructlons. 

[t,  I]  Appellant  In  his  motion  for  a  new 
trial  alleges  that  the  court  erred  in  the  ad- 
mission of  certain  evidence,  but  has  failed 
to  present  any  question  thereon  for  our  de- 
termination, as  his  brief  does  not  disclose 
what  objections,  if  any,  were  made  In  the 
trial  court  to  the  admission  ot  such  evidence 
at  the  time  it  was  offered.  Only  such  ob- 
jections thereto  as  were  made  at  such  time 
are  available  on  appeal.  McCray  v.  Whitney 
(1913)  56  Ind.  App.  94,  104  K  B.  979.  And 
the  brief  of  the  complaining  party  must  show 
what  these  objections  were.  Templer  v. 
Thompson  (1917)  117  N.  B.  936.  True,  cer- 
tain objections  thereto  are  stated  in  the  mo- 
tion for  a  new  trial,  some  ot  whldi  a^ellant 
has  attempted  to  present  In  his  brief,  but 
these  will  not  be  considered  in  the  absence  of 
a  showing  that  they  were  made  to  the  trial 
court,  when  It  ruled  on  the  admissibility  of 
«ucb  evidence.  However,  the  only  portion  of 
sack  objectionable  evidence  to  which  appel- 
lant has  made  any  reference  In  his  proposi- 


tions or  points  consists  of  a  certain  letter 
irrltten  by  one  Elmer  Hntdtdnson,  and  an- 
other by  Perry  O.  KlrOey.  The  record  falls 
to  disclose  that  any  objections  were  made  in 
the  trial  court  to  the  admission  of  the  former 
letter,  and  hence  there  was  no  reversible  er- 
ror In  its  admission.  The  latter  letter  was 
written  to  appellant  in  response  to  one  re- 
ceived from  him,  the  contents  of  which  bad 
been  given  tn  evidence  without  objection.  It 
was  pertinent  to  the  issues  formed  on  the  first 
paragraph  of  the  complaint,  and  there  was  no 
error  in  Its  admission  under  the  fticts  and 
circumstances  shown  by  the  record. 

[7,  t]  Appellant  predicates  error  on  the 
failure  of  the  court  to  instruct  the  jury  that 
the  letter  of  Perry  C.  EClrtiey  should  not  be 
considered  as  affecting  the  Issues  under  the 
second  paragraph  of  the  complaint  It  1b  a 
well-settied  rule  that  evidence  competent 
for  some  purpose  should  not  be  excluded  be- 
cause a  jury  may  erroneously  use  it  for  an- 
other purpose.  10  H.  O.  L.  929.  A  party  de- 
siring to  guard  against  such  possibility 
should  tender  an  Instruction  limiting  its  ap- 
plication to  the  matter  for  which  It  is  com- 
petent Clark  V.  Clark  (1918)  118  N.  B.  123; 
Intemational,  etc.,  Co.  v.  Hauelsen  (1918)  118 
N.  E.  320.  Appellant,  however,  seeks  to  avoid 
an  application  of  this  rule  in  the  instant  case 
on  the  ground  tbat  the  court  In  the  presoice 
of  the  Jury,  stated  that  It  would  Instruct  the 
Jury  in  that  regard.  The  only  evidence  of 
any  aoch  8tatem«it  appears  by  affidavit  filed 
with  the  motion  for  a  new  trial.  This  is  not 
sufficient,  as  matters  of  this  kind  cannot  be 
brought  Into  the  record  this  way.  Hood  T. 
Tyner  (1891)  8  Ind.  App.  61,  28  N.  B.  1033; 
Dorsey  v.  State  (1912)  179  Ind.  631,  100  N.  B. 
369;  Shank  y.  State  (1915)  183  Ind.  298.  106 
N.  E.  62L  Therefore  we  cannot  say  that 
appellant  was  relieved  from  a  compliance 
with  the  rule  dted. 

[1,10]  Ai^>ellant  also  ocmtends  that  the 
verdict  Is  not  sustained  by  sufficient  evi- 
dence. We  cannot  concur  in  this  c(»tenUon, 
as  there  is  legal  evidence  supporting  every 
essential  fact  necessary  to  appellee's  right  of 
recovery.  This  is  sufficient  on  appeal.  Blli- 
Bon  V.  Byan  (1908)  43  Ind.  Ax>p.  610,  87  N.  E. 
244.  Other  grounds  for  a  new  trial  are  waiv- 
ed by  appellant  by  a  failure  to  make  any 
specific  reference  tiiereto  in  his  propositions 
or  points.  Butrkln  v.  State  (1914)  182  Ind. 
204,  106  N.  B.  362. 

We  find  no  reversible  error  In  the  record. 

Judgment  affirmed. 
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THOMPSON  et  ox,  t.  FESLEB  et  vx.*  • 
(No.  9799.) 

(Appellate  Court  of  Indiana.    April  22,  1919.) 

1.  Appkai.  and  Ebbob    «=»1054(3)— Rkvisw— 
HABicLxsa  Ebbob. 

In  an  action  for  breach  of  contract  tried 
to  the  court,  admission  of  evidence,  if  error, 
held  harmless,  where  the  court  ignored  it  in 
making  his  special  findings. 

2.  New  Tbiai.   «=379  —  Gbodnds  —  Judg- 
iiBNT  Based  on  Fcndinos  of  Coubt. 

In  an  action  for  breach  of  contract  tried 
to  the  conrt,  where  the  judgment  and  conclu- 
rions  of  law  were  based  solely  on  the  facts  as 
found  by  the  court,  and  not  upon  the  evidence 
erroneously  adznitteid.  It  was  not  error  to  refuse 
a  new  trial. 

8.  CoNTBAOTS    €=>273  —  RESOiaaioN  —  Pab- 
TiAL  Rescission— Sevebable  ob  Divisible 

CONTBACTB. 

Unless  a  contract  is  clearly  divisible  or  sep- 
arable, there  can  be  no  partial  rescission  there- 
of, but,  when  a  contract  is  divisible  into  a  num- 
ber of  independent  elements  or  transactions, 
and  g&od  cause  for  its  rescission  exists  as  to 
one  part,  it  may  be  rescinded,  and  the  rest  of 
the  contract  affirmed. 

4.   CONTBACTB     «=>171(1)    —     DlVISIBrUTT    — 

CoNSTBUcnoN— Intent  of  Pabties. 
The  usual  test  of  the  severability  of  a  con- 
tract is  the  entirety  or  divisibility  of  the  con- 
sideration, and  the  intention  of  the  parties  will 
control;  such  intention  to  be  determined  by  a 
fair  consideration  of  the  terms  and  provision 
of  the  contract  itself. 

6.  Vkndob  and  Pttbohaseb  «=»44— Rescis- 
sion—Bubden  OF  Pboof. 
Where  plaintifC  claimed  rescission  as  to 
part  of  the  contract  on  the  ground  that  an 
equity  In  property  taken  in  exchange  as  part 
of  the  purchase  price  represented  to  be  worth 
$400  was  not  worth  that  amount,  the  burden 
was  on  plaintiff  to  show  fraud  as  a  fact  suffi- 
cient to  authorize  rescission. 

6.  Vendob  and  Pubohaseb   4s»55  — .  Con- 

TBACT     FOB     Saix— Dtvisibilitt— Pabtiai, 

RxscissioH. 

A  contract  for  the  sale  of  land  whereby  the 

seller  was  to  receive  an  equity  in  other  property 

recited  to  be  worth  $400  as  part  of  the  cash 

payment,  the  remainder  of  the  purchase  price 

to    be   paid   by    installments,   constituted    one 

entire  contract,  and  was  not  severable  as  to  the 

$400  equity  in  the  other  property,  so  that  it 

could  be  rescinded  as  to  that  part  and  affirmed 

as  to  the  remainder. 

Appeal  from  Circuit  Court,  Marion  (boun- 
ty; Louis  B.  Ewbank,  Judge. 

Action  by  Joseph  W.  Thompson  and  wife 
against  Leo  K.  Fesler  and'  wife.  From  a 
judgment  for  defendants  and  a  denial  of  a 
new  trial,  plaintiffs  appeal.    Affirmed. 


S.  D.  MlUer,  F.  O.  DaUey,  and  W.  H. 
Thompeon,  all  of  Indianapolis,  for  appel- 
lants. 

Joseph  W.  Hutcfalnson  and  Emsley  W. 
Johnson,  both  of  Indianapolis,  for  ai^lees. 

McMAHAN,  J.  Appellants,  Joseph  W. 
Thompeon  and  Oeorgiana  H.  Thompson,  com- 
menced this  action  against  Leo  K.  Fesler  and 
Flora  B.  Fesler,  appellees,  to  recover  a  bal- 
ance alleged  to  be  due  on  a  contract  whereby 
appellants  sold  and  appellee  Leo  K.  Fesler 
agreed  to  buy  certain  real  estate  in  Indian- 
apolis, and  known  as  lot  274,  Morton  place. 
The  real  estate  was  conveyed  to  appellees, 
who  are  husband  and  wife.  The  complaint 
seeks  to  have  the  amount  (jiarged  as  a  lien 
upon  the  real  estate,  and  alleges  that,  as 
payment  of  $400  of  the  purchase  price  o£ 
said  re^  estate,  appellee  Leo  K.  Fesler 
agreed  to  transfer  to  appellants  an  equity 
of  $400  in  lot  230  in  Osgood's  Park  addition 
to  the  dty  of  Indianapolis,  and  that  he  never 
in  fact  had  an  equity  of  $400  In  said  lot,  and 
appellants  seek  to  recover  the  balance  of 
$400  and  interest  due  on  the  purchase  price 
of  the  real  estate  conveyed  by  them  to  appel- 
lees. 

The  controversy  in  this  case  arises  out  of 
a  sale  by  which  appellants,  Joseph  W. 
Thompson  and  his  wife,  sold  and  conveyed  to 
the  appellees  the  said  lot  274,  Morton  place. 
The  particular  question  to  be  decided  arises 
directly  upon  the  agreement  between  the  ap- 
pellants and  appellees  as  to  the  method  of 
payment  for  the  property  conveyed.  No 
question  is  raised  as  to  this  conveyance.  Its 
effect  or  validity,  but  the  point  In  issue, 
aside  from  the  question  of  rescission  and 
that  relating  to  the  erroneous  admission  of 
evidence,  is  whether  or  not  appellee  Leo  K. 
Fesler  has  paid  the  consideration  for  the 
property  according  to  the  terms  of  the  writ- 
ten contract  of  sale  by  which  he  obligated 
himself  to  make  certain  paymraits  for  the 
Morton  place  i>roperty.  In  this  connection 
the  single  question  for  our  consideration  is 
narrowed  to  the  cash  payment  agreed  to  be 
made  by  the  appellees  as  a  part  considera- 
tion for  said  property.  T^e  particular  part 
of  the  contract  which  we  are  called  upon  to 
construe  reads  as  follows: 

"The  buyers  agree  to  pay  to  the  sellen  for 
said  real  estate,  subject  to  a  first  mortgage  of 
two  thousand  dollars,  to  the  Marion  Trust  Com-  ' 
pany  of  Indianapolis,  Indiana,  the  sum  of  three 
thousand  dollars;  said  three  thousand  dollars 
payable,  eight  hundred  dollars  in  cash  on  the 
execution  of  this  agreement,  and  said  cash  pay- 
ment shall  be  made  and  received  in  the  follow- 
ing manner :  Four  hundred  dollars  in  cash  on 
the  execution  of  this  agreement,  and  the  sellers 
agree  to  accept  an  equity  whidi  belongs  to  the 
buyers  in  lot  No.  230  in  Osgood's  Park  addi- 
tion to  the  city  of  Indianapolis,  Marion  county, 
Indiana,  said   equity   amounting   to  four  hnn- 
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dred  dollan,  and  said  sellers  accept  said  eqnltr 
as  said  four  hundred  dollars  cash  payment" 

"Commencing  with  May  1,  1912,  the  buyers 
agree  to  pay  the  sellers  the  sum  of  thirty-five 
dollars  per  month  for  twelve  months.  On  May 
1,  1013,  the  buyers  agree  to  pay  to  the  sellers 
the  sum  of  three  hundred  dollars;  that  there- 
after on  May  Ist  each  succeeding  year  following 
tbe  buyers  'shall  pay  to  the  sellers  the  sum  of 
five  hundred  dollars  until  three  thousand  dollars 
has  been  paid ;  said  three  thousand  dollars, 
to  be  the  sum  total  of  all  previous  payments 
made  to  that  date,  not  including  interest  pay- 
ments." 

"The  sellers  agree  contemporaneously  with 
the  signing  of  this  agreement  to  convey  to  the 
buyers  the  aforesaid  real  estate  by  warranty 
deed,  subject  only  to  the  aforesaid  two  thousand 
dollar  mortgage  to  the  Marion  Trust  Com- 
pany, subject  also  to  all  taxes  and  municipal 
assessments  after  the  year  1912.  The  buyers 
herewith  agree  to  execute  to  the  sellers  a  sec- 
ond mortgage  upon  said  described  real  estate 
covering  all  deferred  payments  on  said  real 
estate.  All  of  said  deferred  payments  coming 
due  after  May  1,  1913,  are  to  draw  interest  at 
6  per  cent,  per  annum,  payable  semiannually. 
•  •  •  All  of  said  semiannual  interest  pay- 
ments shall  be  paid  by  said  buyers  to  said  sell- 
ers in  addition  to  the  aforesaid  monthly  and 
yearly  payments." 

The  cause  was  tried  by  tbe  court  The 
court  found  the  facts  specially,  and  stated 
Jts  conclusions  of  law  thereon  to  the  effect 
that  appellants  take  nothing,  and  judgment 
followed  the  cooclusions  of  law. 

Appellants  filed  their  separata  and  also 
their  Joint  motion  for  a  new  trial.  Each  of 
these  motions  contained  14  specifications 
which  are  idraitlcal  In  each  motion.  The  only 
specifications  presented  on  this  appeal  are 
that  the  court  erred  in  the  introduction  of 
certain  evidence. 

The  errors  assigned  are:  (1)  The  over^ 
ruUng  of  the  motion  for  a  new  trial;  (2  and 
3)  that  the  court  erred  in  its  conclusions  of 
law  Nos.  1  and  2.  The  remaining  assign- 
ments, Nos.  4,  5,  6,  7  and  8  all  relate  to  the 
alleged  errors  of  the  court  in  Its  conclusions 
of  law.  The  errors  assigned  by  each  appel- 
lant are  identical  in  form  and  will  be  con- 
sidered together. 

Two  witnesses,  Thomas  F.  Oarson  and  Lin- 
ton A.  Cox,  on  their  direct  examination, 
while  testifying  in  behalf  of  appellees,  were, 
over  the  objection  of  appellants,  permitted  to 
testify  as  to  the  value  of  said  lot  230.  Mr. 
Carson  testified  that  the  lot  was  worth  ?1,- 
525,  and  Mr.  Cox  testified  that  it  was  worth 
from  $1,575  to  $1,600. 

The  appellants  contend  that  tbe  admission 
of  this  evidendb  was  error;  that  the  value  of 
said  lot  was  not  in  issue;  that  the  only  ques- 
tion was  the  raltie  of  appellee's  equity  or 
estate  in  said  lot  Appellants  argue  that  the 
question  in  controversy  is  the  extent  of  the 
equity  of  Leo  K.  Fesler,  whether  In  fact  he 
had  a  $400  equity  in  the  lot;  that  this  equity 
was  the  interest  Fesler  had  in  the  lot  under 


his  contract  Of  purchase  from  the  College 
Park  Land  Company;  and  that  this  equity 
or  estate  d^;>ended  oa  the  amount  paid  on 
the  contract  and  not  on  the  value  of  the  lot 

[1]  The  admission  of  this  testimony,  if  er- 
ror, was  harmless  as  the  court  Ignored  it  in 
making  the  special  findings.  The  court  fail- 
ed to  make  any  finding  as  to  the  value  of  the 
lot  other  than  to  find  that  nothing  had  been 
proved  or  attempted  to  be  proved  as  to  the 
actual  value  of  said  lot  230  In  Osgood's  Park 
addition,  or  of  the  actual  value  of  the  ap- 
pellee Leo  ^.  Fesler's  interest  therein  at  the 
time  said  contract  was  entered  into,  nor  at 
any  other  time,  except  so  far  as  the  several 
contracts  entered  into  may  constitute  admis- 
sions of  such  values  on  April  28,  1909,  and 
on  December  7,  1912. 

[2]  The  judgment  and  the  conclusions  of 
law  are  based  solely  upon  the  facts  as  found 
by  the  court  and  not  upon  the  evideiRe 
There  was  therefore  no  esror  in  overruling 
the  motion  for  a  new  trial. 

The  facts,  as  found  by  the  court  are  sub- 
stantially as  follows: 

In  April,  1909,  appellee  Leo  K.  Fesler  enter- 
ed into  a  contract  with  the  College  Park  Land 
Company  for  the  purcliase  of  lot  230  in  Os- 
good's Forest  Park  addition  to  the  city  of  In- 
dianapolis for  $1,326,  payable  as  follows:  $20 
cash  and  $10  per  month  with  6  per  cent  inter- 
est payable  semiannually  until  the  purchase 
price  was  paid  in  full.  This  contract  was  ex- 
ecuted in  printed  form  and  in  a  small  passbook 
containing  blank  pages  for  the  entry  of  pay- 
ments and  made  therefor,  this  passbook  being 
held  and  retained  by  said  purchaser  to  be  pre- 
sented when  payments  were  made.  That  appel- 
lee Leo  K.  Fesler  made  the  $10  payments  each 
month  up  to  and  including  July,  1912,  making 
a  total  of  $400,  and  no  more,  paid  by  him  oa 
said  contract. 

That  prior  to  and  during  the  years  of  1911 
and  1012,  until  the  execution  of  the  deed,  as 
hereinafter  stated,  Joseph  W.  Thompson  was 
the  owner  in  fee  simple  of  lot  No.  274  in  Mor- 
ton place,  an  addition  to  the  city  of  Indianap- 
olis, Ind.,  and  on  wliich  lot  there  was  during  all 
of  said  time  a  valuable  residence. 

That  on  the  7th  day  of  December,  1912,  the 
appellants  and  the  appellee  Leo  K.  Fesler,  pur- 
suant to  negotiations  made  prior  thereto,  en- 
tered into  a  contract  in  which  appellants  agreed 
to  sell  said  Morton  Place  property  to  appellees, 
and  appellees  agreed  to  pay  therefor  in  accord- 
ance with  the  terms  and  conditions  as  stated  in 
that  part  of  the  contract  hereinbefore  set  out 

Pursuant  to  negotiations  and  with  a  view  of 
purchasing  the  property,  appellees  took  posses- 
sion of  the  Morton  place  property  on  the  1st 
day  of  May,  1912,  and  occupied  the  same  until 
the  execution  of  the  above-jnentioned  contract 
of  sale  and  purchase,  and  thereafter  continued 
to  occupy  the  same,  and  have  ever  since  the 
14th  of  December,  1912,  owned  and  held  the 
same  as  their  property.  That  on  the  14th  day 
of  December,  1012,  the  appellants,  by  their 
warranty  deed  of  that  date,  conveyed  the  Mor- 
ton place  lot  to  the  appellees  as  husband  and 
wife.  That  thereupon  the  said  appellee  Leo  K. 
Fesler  executed  his  certain  promissory  notes  for 
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the  Installmenta  of  pnrchaae  money,  secured 
by  a  second  mortgage  in  which  his  wife -joined, 
and  paid  the  appellants  the  sum  of  $400  in  cash, 
all  as  provided  in  the  written  contract  of  sale 
and  purchase.  That  thereupon  the  said  appel- 
lee Leo  K.  Fesler,  by  a  written  transfer  and 
assignment  in  which  his  wife  joined,  transferred 
and. assigned  to  Joseph  W.  Thompson  the  said 
contract  of  sale  and  purchase  with  the  said 
College  Park  Land  Company  of  said  lot  No. 
230.  That  said  College  Park  Land  Company, 
by  its  written  indorsement,  consented  to  said 
assignment  and  transfer  by  Leo  K.  Fesler  to 
Joseph  W.  Thompson.  And  the  appellees  there- 
after paid  such  of  the  monthly  installments  of 
purchase  money  for  which  said  notes  secured  by 
said  second  mortgage  were  so  given  as  by  their 
terms  matured. 

That  prior  to  May  1,  1012,  and  from  that 
date  to  the  present  time,  the  appellants  resided 
In  the  city  of  Washington,  D.  C. ;  that  on  or 
after  the  time  appellees  took  possession  of  the 
Morton  place  residence  it  was  agreed  between 
Joseph  W.  Thompson  and  Leo  K.  Fesler  that 
the  latter  should  retain  the  said  passbook,  and 
from  certain  monthly  payments  to  be  made  on 
the  Morton  place  property  by  said  Fesler  he 
was  to  make  the  monthly  payments  of  $10  to 
the  land  company  on  the  purchase  price  of  lot 
230,  for  and  on  behalf  of  Joseph  W.  Thompson, 
on  the  contemplated  assignment  to  and  accept- 
ance by  him  of  Fester's  contract  of  purchase 
"with  the  land  company,  all  of  which  payments 
were  to  be  properly  adjusted  on  the  final  execu- 
tion of  said  contract  of  sale  and  purchase  and 
the  execution  of  the  deed  by  appellants  to  ap- 
pellees for  the  Morton  place  property.  That 
Leo  K.  Fesler  did  retain  said  passbook  from 
May  1,  1912,  to  December  15,  1912,  and  made 
five  monthly  payments  of  $10  each  on  the  pnr- 
diaae  price  of  said  lot  230  for  and  on  behalf 
of  Joseph  W.  Thompson,  and  that  all  of  said 
payments  made  by  said  Fesler  were,  on  the 
«zecution  of  the  deed  and  mortgage,  adjusted 
and  properly  credited  as  part  payment  of  the 
purchase  price  of  the  Morton  place  property, 
and  the  said  Fesler  was  properly  credited  with 
all  sums  paid  by  him  «n  t>eha]f  of  appellant 
Joseph  W.  Thompson  on  said  lot  280.  That 
after  the  execution  of  the  said  contract  of  sale 
and  purchase  and  after  the  execution  of  the 
deed  by  appellants  to  appellees  for  the  Morton 
'  place  property,  and  after  the  execution  of  the 
mortgage  securing  the  notes  for  the  unpaid  pur- 
chase price  of  the  Morton  place  property,  Mr. 
Fesler  forwarded  said  passbook  to  Mr.  Thomp- 
son at  the  city  of  Washington. 

At  the  time  the  contract  was  entered  into 
between  the  appellants  and  appellee  for  the 
purchase  of  the  Morton  place  property,  appellee 
had  paid  the  College  Park  Land  Company  on 
tiie  contract  for  the  purchase  of  lot  230  in  Os- 
good's Forest  Park  the  sum  of  $400,  in  37 
installments,  and  there  was  still  unpaid  of  the 
purchase  price  of  «aid  last-described  lot,  under 
said  contract  of  purchase,  the  sum  of  $1,125.30, 
and  the  payments  made  by  said  Fesler  had  only 
reduced  his  debt  for  the  contract  price  of  $1,325 
in  the  sum  of  $199.70,  in  addition  to  paying 
the  accrued  interest  on  said  debt. 

Mr.  Fesler  made  no  representation  or  state- 
ment as  to  the  amount  he  had  paid  on  the 
purchase  price  of  said  lot  230  or  as  to  the  bal- 
ance of  the  purchase  money  remaining  unpaid. 


other  than  that  he  "had  an  equity  of  $400"  in 
said  lot,  and  he  made  that  statement  withont 
any  fraudulent  intent  and  in  the  bdiet  that 
such  statement  was  true. 

Neither  of  the  appellants  ever  saw  or  inspect- 
ed the  said  passbook  until  the  same  was  re- 
ceived by  Joseph  W.  Thompson  about  the  ISOi 
day  of  December,  1912,  and  that  the  said  pass- 
book showed  the  payment  of  37  installmenta 
amounting  to  $400,  but  did  not  show  anything 
in  regard  to  whether  said  payments  had  been 
applied  upon  the  principal  of  the  debt  or  the 
interest  thereon.  The  appellee  Leo  K.  Fesler 
had  not,  in  fact,  mtide  any  payments  on  or  un- 
der his  contract  except  the  37  payments  aggre- 
gating $400.  Neither  of  appellants  had  actual 
knowledge  that  no  other  payments  by  way  of 
interest  or  otherwise  had  been  made  by  appel- 
lee Leo  E.  Fesler  on  the  purchase  price  of  said 
lot  in  addition  to  those  entered  in  the  passbook 
until  about  March  10,  1013,  when  they  learned 
that  said  payments  aggregating  $400  were  all 
the  payments  that  had  been  made,  and  that 
those  had  been  applied  by  the  College  Park 
Land  Company  as  partial  payments  to  the  dis- 
charge of  the  accrued  interest,  and  after  that 
was  satisfied  to  the  payment  of  the  principal 
debt 

After  the  receipt  of  said  passbook  appellant 
Joseph  W.  Thompson  paid  to  the  College  Park 
Land  Company  under  the  assignment  of  the 
Fesler  contract  with  the  College  Park  Land 
Company  the  sum  of  $10  in  January,  $10  in 
February,  and  $15  in  March,  1013. 

Out  of  the  $400  paid  by  Mr.  Fesler  on  lot  230 
the  Land  Company  applied  a  sum  sufficient  to 
pay  and  satisfy  the  several  installments  of  in- 
terest, but  such  application  was  not  shown  in 
the  passbook. 

The  appellant  Joseph  W.  Thompson,  upon  tha 
receipt  of  the  information  from  the  land  com- 
pany about  March  10,  1913,  that  Leo  K.  Fesler 
had  not  paid  the  sum  of  $400  on  the  purchase 
price  of  said  lot,  and  upon  obtaining  actual 
knowledge  that  the  land  company  had  applied 
the  payments  made  by  the  appellee  Leo  K.  Fes- 
ler on  the  Forest  Park  lot,  as  shown  by  the  said 
passbook,  to  the  discharge  and  liquidation  of 
the  semiannual  installments  of  interest  due,  and 
the  balance  (only)  upon  the  principal  debt,  noti- 
fied the  appellees  that  he  rescinded  the  agree- 
ment to  accept  the  alleged  equity  of  $400  in  the 
Forest  Park  lot,  and  immediately  notified  ap- 
pellees that  he  rescinded  and  canceled  the  as- 
signment so  made  by  appellee  Leo  K.  Fesler  of 
his  contract  with  the  College  Park  Land  Com- 
pany, and  thereupon  reassigned  the  said  assign- 
ment of  the  said  contract  and  entered  in  said 
passbook  and  in  connection  with  the  assignment 
and  reassignment  of  the  said  contract  of  sale  a 
memorandum  .of  rescission,  and  returned  said 
passbook  and  the  asfflgnment  and  reassignment 
thereof  to  appellee  Leo  K.  Fesler,  and  notified 
him  in  writing  of  his  intention  to  rescind  and 
of  his  rescission  of  the  acceptance  of  said  con- 
tract and  of  the  acceptance  of  the  said  equity  for 
the  reason  that  appellee  Leo  K.  Fesler  did  not. 
have  an  equity  of  $400  at  the  time  the  trade 
was  made,  and  that  he  never  did  have  an  equi-' 
ty  amounting  to  $400  in  the  Forest  Park  lot, 
and  that  for  these  reasons  appellants  would 
not  accept  the  alleged  equity  in  said  lot  in  pay- 
ment of  $400  of  the  purchase  price. 

Before  the  commencement  of  this  action  ap- 
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pdUnts  demanded  of  appeDee  L«o  K.  Fealar 
imTment  of  a  second  $400,  as  the  second  and 
fnrther  half  of  the  cash  payment  of  $800  prom- 
ised and  stipulated  by  him  to  be  paid  as  a  part 
of  the  purchase  price  of  the  Morton  place  prop- 
erty under  the  contract  of  sale  and  purchase  for 
the  sale  of  property  as  hereinbefore  set  out. 

The  appellant  Joseph  W.  Thompson  has  never 
offered  to  restore  to  appellee  Leo  F.  Fesler  be- 
fore the  bringing  of  this  action  any  sum  of  mon- 
ey paid  by  appellee  Leo  K.  Fesler  to  appellant 
Joseph  W.  Thompson,  wliich  has  been  paid  under 
the  terms  of  said  contract  of  sale  and  purchase, 
and  has  never  offered  to  return  or  to  cancel  the 
mortgage  executed  by  Leo  K.  Fesler  and  his 
wife,  and  has  never  offered  to  return  or  cancel 
the  notes  secured  by  said  mortgage,  and  has 
never  offered  to  return  to  appellees  the  sum  of 
$400  cash  which  was  paid  at  the  time  said  con- 
tract was  signed. 

Nothing  has  been  prored  or  attempted  to  be 
proved  as  to  the  actual  value  of  the  said  lot  230 
In  Osgood's  Forest  Park  addition,  or  of  the 
actual  value  of  Leo  K.  Feslei's  interest  therein 
at  the  time  of  said  contract  between  appellees 
and  -appellants  being '  entered  into,  nor  at  any 
other  time,  except  so  far  as  the  several  con; 
tracts  entered  into  may  constitute  admissions 
of  matb  values  on  April  28, 1600,  and  on  Decem- 
ber 7,  1912,  respectively. 

The  court  stated  as  conclusions  of  law: 
(1)  That  neither  of  the  appellants  was  en- 
titled to  recover;  and  (2)  that  the  appellees 
were  entitled  to  a  Judgment  fbr  costs. 

Appellants  argue  that  we  must  determine 
frwn  the  facts,  as  found  by  the  court,  wheth- 
er the  appellee  Leo  K.  Fesler  did  in  fact  have 
a  $400  equity  In  lot  230.  It  is  appellants' 
claim  that  appellees  agreed  to  pay  $400  in 
cash,  but  that,  in  lieu  of  such  payment,  ap- 
pellants were  to  accept  a  $400  equity  In  said 
lot  and  that  as  a  matter  of  fact  the  appellees' 
equity  amounted  to  less  than  $200  and  that, 
when  appellants  discovered  that  only  $200 
had  been  applied  on  the  contract  price  of  said 
lot,  the  remainder  having  been  applied  on 
interest,  they  were  entitled  to  rescind  that 
I>art  of  the  agreement  relating  to  the  ao- 
c^tance  of  said  equity. 

This  contention  is  based  oa  the  theory  that 
the  provision  of  the  contract  as  to  the  ac- 
ceptance of  the  "equity"  in  lot  230  is  a  sep- 
arate part  of  the  agreement,  having  nothing 
whatever  to  do  with  the  sale  by  appellants 
and  the  purchase  by  appellee  of  the  Morton 
place  property,  that  the  acceptance  of  this 
equity  Is  not  made  a  condition  of  the  sale, 
and  that  it  Is  not  a  part  of  the  eonslderatiou 
of  the  sale. 

Acting  on  this  theory,  appellants  attempt- 
ed to  rescind  so  much  of  the  contract  as  re- 
lated to  their  acc^tlng  appellees'  equity  ta 
said  lot  and  to  require  that  appellees  pay  them 
$400  cash  in  lieu  of  said  equity,  leaving  the 
remainder  of  the  contract  to  be  enforced  as 
written. 

[1]  The  general  rule  is  that,  unless  a  con- 
tract 1b  clearly  divisible  or  separable,  there 


can  be  no  sncb  thing  as  partial  rescission  ot 
it.  If  one  party  has  legal  grounds  tQ  canod 
the  contract,  he  will  have  an  option  either 
to  rescind  it  or  aflSrm  it,  but  his  Section  of 
either  course  must  go  to  the  entire  contract, 
and  not  to  a  part  of  it.  In  other  words,  he 
must  rescind  in  toto  or  not  at  all.  When 
a  contract  is  divisible  into  a  number  of  ele- 
ments or  transactions,  each  of  which  is  so 
independent  of  the  others  that  it  may  stand 
or  fall  by  Itself,  and  good  cause  for  its  re- 
scission exists  as  to  one  part,  it  may  be  re- 
scinded, and  the  rest  of  the  contract  affirmed. 

[4]  The  usual  test  of  the  severability  of  a 
contract  Is  the  entirety  or  divisibility  of  the 
consideration.  2  Black  on  Besdsslon  and 
Cancellation,  {|  583  and  586. 

In  determining  whether  a  contract  shall 
be  treated  as  severable  or  as  an  oitlrety,  th« 
intention  of  the  parties  will  control,  and  this 
Intention  must  be  determined  by  a  fair  con- 
sideration of  the  terms  and  provisions  of  the 
contract  itself.  Qllmore  C!o.v.  Samuels  Co., 
135  Ky.  706,  123  8.  W.  271,  21  Ann.  Cas.  611. 

Among  the  rules  to  be  applied  In  deter- 
mining the  real  Intention  of  the  parties  are 
the  following : 

"A  contract  is  entire  when  by  Its  terms,  na- 
ture, and  purpose  it  contemplates  and  intends 
that  each  and  all  of  Its  parts,  material  provi- 
sions and  the  consideration  are  common  each  to 
the  other  and  interdependent.  A  divisible  con- 
tract is  one  in  its  nature  and  purposes  sus- 
ceptible of  division  and  apportionment,  having 
two  or  more  parts  in  respect  to  matters  and 
things  contemplated  and  embraced  by  it,  not 
necessarily  dependent  upon  each  other.  7  Am. 
&  Eng.  E^cyc.  of  Law  (2d  Ed.)  95." 

The  test  chiefly  relied  upon  is  whether  the 
parties  have  apportioned  the  consideration 
on  the  one  side  to  the  different  covenants  on 
the  other.  If  the  consideration  is  apportion- 
ed, so  that  for  each  covenant  there  is  a  cor- 
responding consideration,  the  contract  is  sev- 
erable. If,  on  the  other  hand,  the  considera- 
tion is  not  apportia«ed,  and  the  same  con- 
sideration supports  all  the  covenants  and 
agreements,  the  contract  is  entire.  3  Page 
on  Contracts,  {  1484.  A  contract  Is  entire 
when  by  its  terms,  nature,  and  purpose  it 
contemplates  and  intends  that  each  and  all  of 
its  parts  and  the  consideration  shall  be  com- 
mon to  each  other  and  interdependent.  On 
the  other  hand,  It  is  the  general  rule  that  a 
severable  contract  is  one  which  in  its  nature 
and  purx)ose  is  susceptible  of  division  and  ap- 
portionment 13  O.  J.  561;  Straus  v.  Tea- 
ger,  48  Ind.  App.  448,  93  N.  B.  877.  Such  a 
contract  irassesses  essential  oneness  in  all 
material  respects.  The  consideration  of  it 
is  entire  on  both  sides.  Wooten  v.  Walters, 
110  N.  C.  251,  14  S.  B.  734,  736.  The  rule,  as 
stated  in  2  Parsons  on  Contracts,  p^  517,  Is  as 
follows : 

"The  qnestion  whether  a  contract  is  entire  or 
separable  is  often  of  great  importance.     Any 
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contract  may  conrist  of  many  parti;  and  they 
may  be  considered  aa  parts  of  one  whole,  or 
aa  80  many  different  contracts  entered  into  at 
one  time  and  expreased  in  the  aame  instnunent, 
but  not  thereby  made  one  contract.  No  pre- 
cise role  mn  ba  given  by  which  this  question  in 
a  given  case  may  be  settled.  Like  most  other 
questionB  of  construction,  it  depends  upon  the 
intention  of  the  parties,  and  this  must  be  dis- 
covered in  each  case  by  considering  the  language 
employed  and  the  subject-matter  of  the  con- 
tract. •  *  •  If  the  consideration  to  be  paid 
is  single  and  entire,  the  contract  must  be  held 
to  be  entire,  although  the  subject  of  the  con- 
tract may  consist  of  several  distinct  and  whol- 
ly independent  itema." 

Witb  these  rales  In  mind  we  will  proceed 
to  an  analysis  of  sorae  of  the  cases  which 
appellants  claim  uphold  their  contention  that 
the  agreement  to  accept  the  equity  in  lot  230 
is  severable  and  Independent  of  the  contract 
for  the  sale  of  the  Morton  place  property. 

In  Strans  t.  Teager,  48  Ind.  App.  448, 
93  N.  Eb  ST7,  the  parties  entered  Into  a  con- 
tract dated  October  31,  1906,  wherein  the 
appellant  agreed  to  sell  and  convey  for  the 
sum  of  $29,850  certain  real  estate  to  the  ath 
pellee.  The  purchase  price  was  to  be  paid 
as  foUowa:  $50  in  cash ;  $9,000  to  be  paid 
In  cash  November  13,  1906 ;  $1,000  March  1, 
1907 ;  and  the  balance  secured  by  mortgages 
and  evidenced  by  notes  dated  Mandi  1,  1907. 
It  was  also  provided  that,  if  either  party 
refused  to  perform  said  contract,  the  other 
party  might  by  suit  enforce  specific  perform- 
ance of  any  act  required  of  the  defend- 
ant party,  or  might  recover  from  the  de- 
fftnlting  party  damages.  Following  this  part 
of  the  contract  there  was  also  the  following 
provision: 

"It  is  further  agreed  that,  in  consideration  of 
the  foregoing,  the  second  party  [Teager]  here- 
by sella  and  the  first  party  [Straus]  hereby 
buys  the  stock  of  goods  now  owned  by  the  neo 
ond  party.  ♦  •  •  Stock  to  be  turned  over 
•  •  •  November  13,  1906,  and  inventory  to 
be  made,  starting  on  the  13th  of  November  or 
the  Uth." 

The  payment  of  the  $9,000  not  having  been 
made,  and  the  stock  of  goods  not  having 
been  turned  over  In  accordance  with  the  con- 
tract, suit  was  commenced  the  next  day  to  re- 
cover the  $9,000.  The  appellee  contended  that 
the  agreement  to  convey  and  the  agrreement 
to  pay  constituted  an  indivisible  contract, 
and  that  before  suit  could  be  maintained  to 
recover  any  part  of  the  purchase  price  there 
should  have  been  a  tender  o^  the  deed  and  an 
offer  to  perform  the  contract  to  convey. 
The  court  held  that  the  agreement  of  ap- 
pellee to  pay  the  $9,000  at  a  date  prior  to 
the  time  fixed  for  the  conveyance  of  the  real 
estate  did  not  depend  on  the  execution  and 
delivery  of  the  deed,  and  that  an  action 
would  lie  to.  recover  the  installment  becom- 
ing due  November  13th,  and  that  said  sum 


was  an  advance  payment  not  deiwndlng  on 
the  conveyance  of  the  real  estate. 

In  Cole  V.  Harvey,  142  Iowa,  574,  120  N.  W. 
97,  appellant  was  the  agent  of  one  Russ^  in 
procuring  a  purchaser  for  certain  real  estate, 
and  through  his  efforts  two  tracts  of  land 
were  contracted  to  be  sold  to  appellee  and  hia 
two  brothers.  In  order  to  protect  appellant 
in  the  collection  of  his  commission,  the  ap- 
pellee and  his  bi'others  entered  Into  a  writ- 
ten agreement  with  appellant  whereby  they 
agreed  to  hold  out  of  the  purchase  money 
$1,200  and  to  pay  the  same  to  appellant; 
they  having  been  authorized  by  Russell  to 
make  such  payment  to  appellant.  Russell 
failed  to  make  the  conveyance,  and  the  con- 
tract to  sell  was  abandoned.  Afterwards 
appellee  entered  into  a  separate  agreement 
with  Russell  for  the  purchase  of  one  of  the 
tracts  mentioned  In  the  first  agreement,  and 
paid  the  whole  of  the  purchase  price  to 
RusselL  Appellant  contended  that  his  agree- 
ment with  the  Harvey  brothers  was  a  di- 
visible agreement,  and  that  on  a  purchase  of 
either  tract  he  was  entitled  to  the  $1,200 
commission.  The  questions  of  divisibility 
and  rescission  were  not  Involved. 

In  Young  Mfg.  Co.  v.  Wakefield,  121 
Mass.  91,  the  court  held  that,  where  a  num- 
ber of  articles  (rubber  coats)  are  bought  at 
the  same  time  for  different  prices,  even  if 
of  the  same  general  description  so  that  a 
warranty  of  quality  would  apply  to  each, 
the  contract  is  not  entire,  but  is  In  effect  a 
separate  contract  for  eadi  article  sold,  and 
a  right  of  rescission  exists  as  to  each  article 
if  the  warranty  in  regard  to  it  la  broken. 
The  court,  on  page  02,  said: 

''If  but  one  consideration  is  paid  for  aQ  the 
articles  sold,  so  that  it  is  not  possible  to  de- 
termine the  amount  of  consideration  paid  for 
each,  the  contract  is  entire." 

Bartiett  t.  Drake,  100  Mass.  174,  97  Am. 
Dec.  92,  1  Am.  Rep.  101,  was  a  case  where 
the  parties  had  entered  into  an  agreement 
for  the  sale  by  appellant  to  appellee  of  two 
parcels  of  land.  Appellant  prepared  the 
deed  and  Included  four  parcels  of  land  in- 
stead of  two,  and  through  fraud  Included 
four  i>arcels  instead  of  two,  and  obtained 
the  signature  of  appellee.  The  conrt  there 
held  that,  if  it  could  be  shown  that  the  two 
parcels  of  land  were  included  by  fraud,  and 
that  no  part  of  the  consideration  was  paid 
and  received  on  account  thereof,  the  con- 
veyance as  to  the  parcels  fraudulently  Includ- 
ed could  be  avoided  without  rescinding  the 
actual  sale  or  setting  aside  the  entire  deed. 

Morse  v.  Brackett,  08  Mass.  20S,  was  a  case 
where  one  party  purchased  eight  bags  of 
wool,  all  supposed  to  be  of  the  same  kind. 
After  delivery  it  was  discovered  that  one 
bag  was  different  than  the  others.  The  pur- 
chaser attempted  to  rescind  as  to  the  one 
btig,  but  the  court  held  that  the  contract  was 
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oitlre  and  that  a  rescission  could  not  be  ex- 
ercised as  to  one  bag. 

In  Bank  y.  Hamblet,  36  Me.  481,  It  was 
held  that  bonds  giyen  between  the  parties, 
both  being  a  part  of  the  same  transaction, 
the  one  being  to  sell  and  the  other  to  buy 
land  at  a  stipulated  price,  are  not  dependent, 
if  they  fixed  the  time  and  place  at  which  the 
piorchaser  is  to  make  payment  The  bond 
given  by  appellee  In  this  case  provided  that 
the  payment  must  be  made  prior  to  the  time 
when  the  conveyance  was  to  be  made.  The 
court.  In  discussing  the  contract,  said: 

"It  ia  well  settled,  when  acts  are  to  be  per- 
formed by  each  party  at  the  same  time,  neither 
party  can  maintain  an  action  against  the  other 
without  performance  or  an  offer  of  iwrfonnance 
on  hig  part.  But  if  it  is  the  design  of  the  par- 
ties that  one  party  alone  is  to  do  the  first  act, 
after  the  execution  of  the  contract,  and  by  fail- 
ure, to  commit  a  breadi  thereof,  the  other  party 
may  be  excused  from  tendering  a  performance. 
•  •  •  It  was  the  contract  that  the  defendant 
on  a  day  and  place  certain  should  pay  or  offer 
to  pay  the  soma.  •  •  •  On  failure  to  do  .this, 
the  bond  was  to  be  effectual  against  him." 

McDanlels  v.  Whitney,  88  Iowa,  60,  was  a 
case  where  the  court  was  equally  divided  on 
the  question  as  to  the  divisibility  of  the  con- 
tract, two  jndges  holding  that  it  was  divis- 
ible, and  two  that  it  was  not 

In  Spear  v.  Snyder,  29  Minn.  463, 13  N.  W. 
910,  the  plaintiff  agreed  to  put  down  five 
wells  at  a  stipulated  price  per  foot  It  was 
agreed  that,  in  case  of  a  failure  to  "get  a 
good  supply  of  water,"  plaintiff  should  "have 
no  i>ay."  It  was  held  that  the  agreement 
was  severable  and  that  the  plaintiff  could  re- 
cover on  the  completion  of  one  well. 

In  Bank  v.  Trust  Co.,  149  HI.  343,  36  N.  E. 
1029.  23  Ii.  B.  A.  611,  three  notes  had  been 
discounted  by  the  appellee,  and  the  proceeds 
placed  to  the  credit  of  the  payee  with  the 
appellee  trust  company.  Before  all  the  funds 
bad  been  checked  ont,  appellee  discovered 
that  the  maker  of  the  notes  was  insolvent, 
whereupon  It  charged  off  the  amount  ,of  one 
note  and  returned  It  to  the  payee.  Held  that 
the  discounting  of  the  three  notes  was  a 
divisible  contract,  and  that  under  the  dr- 
cnmstances  a  rescission  could  be  had  as  to 
one  note,  the  court  holding  that: 

"As  a  general  rule,  when  the  party  wishes  to 
rescind  an  entire  contract  he  must  do  so  in 
toto,  or  not  at  all.  But  this  is  the  rule  of  con- 
struction based  upon  the  Intention  of  the  pai> 
tiea,  •  •  •  and  not  a  rule  of  law  controlling 
that  intention.  ♦  •  ♦  Where  the  considera- 
tion is  divisible,  and  the  price  can  be  appor^ 
tioned,  then,  if  a  distinct  divisible  portion  of 
the  consideration  fails,  the  price  paid  for  such 
portion  may  be  recovered  back.  In  such  a  case 
the  purchaser  may  elect  to  take  what  can  be 
delivered  to  him,  and  if  the  purchase  money  has 
been  paid,  be  may  recover  back  the  excess,  or, 
if  there  has  been  no  payment  defend  pro 
tanto." 
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In  Goodspeed  v.  Fuller,  46  Me.  141,  71  Anu 
Dec.  672,  the  grantor  In  a  deed  made  a  con- 
tract to  sell  two  lots  to  the  grantee  at  a 
fixed  price  for  eadi  lot  When  the  deed  was 
made  the  grantor  omitted  one  lot  from  the 
deed.  Htid  that  the  grantee  could  recover 
the  price  he  was  to  have  paid,  and  In  fact 
did  pay,  for  the  omitted  lot. 

The  remainder  of  the  authorities  dted  by 
appellant  are  along  the  same  general  line  as 
Qiose  heretofore  reviewed.  All  of  them  agree 
that  the  question  as  to  whether  the  contract 
Is  entire  or  severable  Is  one  of  Intention,  to 
be  determined  from  the  language  used  and 
the  subject-matter  of  the  contract. 

Even  though  the  contract  should  be  held 
to  be  divisible,  we  do.  not  believe  that  appel- 
lants are  entitled  to  a  rescission.  This  ac- 
tion Is  in  the  nature  of  a  suit  in  chancery. 
In  Patten  v.  Stewart,  24  Ind.  832,  the  court 
said. 

"It  is  wen  settled  that  an  application  for  the 
rescission  of  a  Contract  is  addressed  to  the 
sound  discretion  of  a  court  of  chancery,  but 
that  discretion  can  be  exercised  in  conformity  to 
established  principles.  It  is  a  general  rule  that 
a  contract  will  not  be  rescinded,  even  for  fraud, 
unless  the  contracting  parties  can  be  restored 
to  the  same  situation  occupied  by  them,  re- 
spectively, when  the  contract  was  entered  into^ 
nor  unless  the  application  for  a  rescission  be 
made  within  a  reasonable  time.  *  *  *  A 
party  who  seeks  the  aid  of  the  court  to  compel 
the  rescission  of  a  contract  for  fraud  must  show 
that  he  has  exercised  at  least  reasonable  dili- 
gence in  ascertaining  the  facts,  if  readily  within 
his  power,  and  has  been  prompt  in  seeking  his 
remedy  within  a  reasonable  time  after  the  facts 
constituting  the  fraud  are  discovered.  The  re- 
lief is  granted  to  thfc  vigilant  and. not  to  the 
negligent." 

The  plaintiff  In  the  case  last  dted  relied 
upon  the  defendant's  representation  that  his 
title  was  dear  and  undisputed.  He  did  not 
Investigate  the  titie  at  the  t}me  of  his  pur- 
chase, nor  require  an  abstract  of  his  titie, 
nor  require  the  defendant  to  exhibit  his  titie 
deeds,  and  he  never  examined  or  investigated 
the  titie  until  long  afterwards.  The  records 
of  the  public  office  where  the  evidence  of 
the  defendant's  titie  would  likdy  be  found 
were  of  easy  access,  and  open  to  bis  Inspec- 
tion, but  he  failed  to  examine  them  or* to  use 
any  other  means  to  ascertain  whether  the 
representations  of  the  defendant  were  true 
or  false.  The  court  held  there  was  no  right 
to  rescind. 

The  special  findings  In  the  present  case  do 
not  disclose  when  the  parties  began  the  ne- 
gotiations that  resulted  in  the  execution  of 
the  contract  for  the  sale  of  the  Morton  place 
property,  but  it  Is  shown  that  they  came  to 
an  understanding  before  the  Ist  of  Bfoy,  1912, 
as  to  all  the  terms  of  the  contract,  and, 
with  that  settled,  appellees  took  possession  of 
the  Morton  place  property  on  May  1st,  but 
for   some   undisclosed   reason   the   contract 
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vaa  not  reduced  to  wilting  until  the  follow- 
ing December.  The  evidence,  bowever,  dis- 
closes that  In  March,  1912,  the  appellee  Leo 
K.  Fesler  wrote  to  appellant  Jos^h  W. 
ntompson  a  letter  In  which  something  was 
said  about  buying  the  Morton  place  property 
if  ai^llants  would  take  over  appellees'  ccm- 
tract  for  lot  230  as  a  cash  payment 

The  court  found  as  a  fact  that  ai^)ellee 
Leo  K.  Fesler  made  no  representation  as  to 
the  amount  he  had  paid  on  said  lot  230  or 
as  to  the  balance  remaining  unpaid  of  the 
purchase  price  for  the  same  other  than  that 
he. "bad  an  equity  of  $400"  in  said  lot,  and 
that  be  made  such  statement  without'  any 
fraudulent  intent  and  in  the  belief  that  the 
statement  was  true. 

[6]  The  burden  was  on  appellants  to  show 
fraud  sufficient  to  authorize  a  rescission. 
Fraud  la  a  question  of  fact,  and  must  be 
found  as  a  fact  in  the  special  findings,  and 
not  left  to  inference.  Johnston  v.  Bedwell, 
15  Ind.  App.  236,  43  N.  B.  246. 

It  was  agreed  between  appellants  and  ap- 
pellees when  appellees  took  possession  of  the 
property  that  appellee  Leo  K.  Fesler  should 
keep  the  passbook  containing  the  contract 
for  the  purchase  of  lot  230,  and  from  cer- 
tain monthly  payments  to  be  made  on  the 
Morton  place  property  be  was  to  make  the 
monthly  payment  of  $10  to  the  land  com- 
pany on  said  lot  230  for  and  on  behalf  of  the 
appellant  Joseph  W.  Thompson.  In  accord- 
ance with  this  agreement,  BIr.  Fesler  re- 
tained the  passbook,  and  between  May  1, 
1912,  and  the  date  of  the  execution  of  the 
deed  by  appellants  be  made  five  monthly 
payments  on  behalf  of  Joseph  W.  Thompson. 

A]H>ellant8  bad  ample  time  to  have  investi- 
gated tbe  facts  relating  to  the  amount  which 
the  appellee  bad  paid  toward  the  purchase 
price  of  said  lot  230.  Nothing  was  concealed 
from  them,  and  In  so  far  as  the  facts  are 
disclosed  by  tbe  special  findings  tbey  made 
no  inquiry  concerning  tbe  value  of  said  lot 
230  or  of  appellees'  equity  in  It,  although  tbe 
evidence  discloses  that  Mr.  Thompson  did 
make  an  investigation  as  to  the  value  of  the 
lot  and  was  presumably  satisfied  as  to  its 
value; 

[8]  The  contract  for  tbe  sale  of  tbe  Mor- 
ton place  property  and  tbe  terms  of  payment, 
including  tbe  acceptance  by  appellants  of 
tbe  equity  In  lot  230,  In  our  Judgment  Is 
one  entire  contract.  Tbe  provision  relating 
to  tbe  sale  depends  upon  that  part  relating 
to  tbe  acceptance  of  the  equity  in  lot  230. 
Tbey  are  Interdependent,  and  the  appellants 
cannot  adopt  the  parts  of  tbe  contract  which 
they  think  are  beneficial  to  them  and  at  tbe 
same  time  rescind  a  part  which  tbey  deem 
to  their  disadvantage. 

In  Stuart  v.  Hayden,  72  Fed.  402,  18  C.  C. 
A.  618,  there  had  been  an  exchange  of  real 
estate  for  certain  bank  stock,  $19,500  cash. 


and  tbe  agreement  of  the,  pnrchaser  to  pay  a 
$30,000  mortgage.  Tbe  bank  failed,  and 
there  was  an  attempt  to  rescind  as  to  tbe 
bank  stock  without  refunding  the  $19,500 
cash  or  releasing  tbe  purchaser  from  bis 
agreement  to  pay  tbe  $30,000  mortgage  on 
tbe  real  estate.  The  court  in  passing  on  tbe 
question  there  Involved,  said: 

"Conceding  that  Ometter  and  Joers  were  to- 
duoed  to  make  this  trade  by  flie  fraudulent  mis- 
statements of  Stuart,  tliey  could  not  rescind  in 
the  part  which  was  burdensome  and  affirm  it 
in  the  part  which  was  tieiieficial  to  them.  They 
could  not  rescind  it  as  to  the  stock  and  affirm 
it  as  to  tlie  cash.  Thej  must  either  rescind  or 
affirm  it  altogether." 

So  in  the  present  case  tbe  appellants  can- 
not rescind  as  to  the  equity  in  lot  230  and 
affirm  as  to  tbe  cash.  In  view  of  tbe  con- 
clusion which  we  have  reached,  it  is  not 
necessary  for  us  to  enter  into  a  discussion  of 
the  meaning  of  the  expression  "$400  equity" 
as  used  in  the  contract. 

There  was  no  error  in  tbe  conclusions  of 
law  as  stated  ^y  the  court. 

Judgment  affirmed. 

NICHOLS,   J,   not  participating. 
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GRANITE  SAND  &  GRAVEL  CO.  v.  WIL- 
LOUGHBY  et  al.     (No.  10492.) 

(Appellate  Court  of  Indiana,  Divitdon  No.  2. 
May  8,  1919.) 

1.  lllASTBB  AND  SEBVANT  9=9371— WoKKKER'S 
COUFENSATION    —    CONSTBUCTION— INJURIES 

Abjsino  Out  of  and  in  Coubsk  of  EidPU>T- 

HBNT. 

Workmen's  compensation  acts  should  be  giv- 
en a  liberal  construction  in  determining  whether 
injuries  arose  out  of  and  in  due  course  of  the 
employment. 

2.  Mabtkb  ahd  Skbvant  «=»375(1)  —  Wobk- 
itEN'B  Compensation— I NJUBIE8  Abibino  is 

"CotTBSK  OF  EUPLOTICKNT." 
An  injury  occurs  in  the  course  of  the  em- 
ployment within  the  Workmen's  Compensation 
Act  when  It  occurs  within  the  period  of  the  em- 
ployment at  a  place  where  the  employ6  may  rea- 
sonably be,  and  wliile  he  is  reasonaUy  fulfilling 
the  duties  of  his  employment  or  is  engaged  in 
doing  Bomething  incidental  to  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Suies,  Course 
of  Employment.] 

3.  Masteb  and  Sebvant  $=>375(1)  —  Wobk- 
uen's  Compensation— Injubies  Abibino  nt 
Course  op  and  Out  of  EJmplotment. 

Where  an  emplorfi  engaged  in  picking  out 
dirt  and  foreign  substances  from  gravel  loaded 
into  railroad  cars  by  the  employer  remained  in 
the  car  while  it  was  moved  away  from  the  load- 
ing chute  to  allow  the  removal  of  a  car  and  was 
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injured  hj  fklHiig  from  the  car  while  it  waa  be- 
Inc  (Witched,  the  injury  was  sustained  in  due 
course  of,  and  arose  out  ol^  the  emplojrment. 
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Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  George  Wllloughby  and  others 
to  recorer  compensation  for  the  death  of 
Cecil  Wllloughby,  employ 6,  opposed  by  the 
Granite  Sand  &  Gravel  Company,  employer. 
From  an  award  of  compensation  by  the  In- 
dustrial Board,  employer  appeals.    Affirmed. 

Joseph  W.  Hutchinson,  of  Indianapolis, 
tor  amiellant 

Salem  D.  CSark,  of  Indianapolis,  for  ap- 
pellees. 

NICHOLS,  J.  This  was  an  aK)llcation  by 
he  appellees  as  dependenU  of  Cecil  Wlllough- 
by against  the  appellant,  for  the  adjustment 
of  their  claim  for  compensation  under  the 
Workmen's  Compensation  Act  (Laws  1915,  c. 
106),  wherein  It  was  claimed  that  said  Cecil 
Wllloughby  died  as  a  result  of  an  Injury 
arising  out  of  and  In  the  course  of  his  em- 
ploymoit  by  aiH>ellant 

As  appears  by  the  board's  findings,  the  ma- 
terial facts  are  that : 

On  the  IStb  day  of  June,  1918,  one  Cecil 
Willonghby  was  in  the  employment  of  the  de- 
fendant at  an  average  weekly  wage  of  $18; 
that  at  said  time  the  defendant  was  engaged  in 
the  operation  of  a  gravel  pit  from  which  it  was 
shipping  gravel;  that  leading  from  a  main 
railroad  track  a  switch  led  into  the  premises 
occupied  by  the  defendant  and  over  which  it 
shipped  gcavel;  that  the  defendant  loaded  cars 
by  means  of  a  chute  through  which  it  conveyed 
the  gravel  into  the  cars ;  that  as  can  were  thug 
loaded  they  were  pushed  down  the  switch  and 
away  from  the  main  track,  and  another  car  was 
1>rought  under  the  chute  for  the  purpose  of  load- 
ing; that  because  of  such  position  of  can  it 
became  necessary  when  loaded  cars  were  to  be 
remov«HJ  at  a  time  when  a  car  was  in  the  pro- 
cess of  loading,  to  remove  such  car  from  under 
the  chute  in  order  that  the  loaded  can  might 
he  reuioved;  that  as  the  gravel  was  conveyed 
into  the  car  the  defendant  had  employes  there- 
in to  pick  out  dirt,  sticks,  and  foreign  substanc- 
es ;  that  the  said  Cecil  Willoughby  was  ediploy- 
ed  for  such  service  on  the  15th  day  of  June, 
1918,  was  engaged  therein,  and  in  the  dis- 
charge of  said  duties  was  standing  in  a  car 
picking  out  sticks,  dirt,  and  foreign  articles 
from  the  gravel  that  was  being  conveyed  there- 
in through  the  chute;  that  while  the  said  Cecil 
Willoughby  was  so  engaged  the  railroad  switch- 
ing crew  desired  to  remove  the  loaded  car;  that 
in  company  with  another  employ^,  who  was  also 
working  in  the  car  with  him,  the  said  Cecil 
Willoughby  got  out  and  assisted  to  raise  the 
chute  so  that  the  can  could  be  removed ;  that 
after  raising  the  diute  the  said  Cecil  Willough- 
uy  re-entered  the  car  in  which  he  had  been  work- 
ing, and  while  said  car  was  being  switched  by 
the  railroad  switching  crew  the  said  Cecil  Wil- 
loughby waa  accidentally  thrown  out  of  said  car, 
which  ran  over  his  body,  inflicting  injuries  which 


resulted  in  his  death  on  said  date ;  that  the  de- 
fendant bad  at  no  time  instructed  the  said  Cecil 
Willoughby  that  he  should  not  remain  in  the 
car  in  which  he  was  employed  to  work  when 
it  was  being  switched ;  that  the  defendant  had 
actual  knowledge  of  the  injury  and  the  death 
of  the  said  Cecil  Willoughby  at  the  time  of  the 
occurrence;  that  the  said  Cecil  Willoughby  left 
surviving  him  the  appellees  as  his  dependents. 

On  those  findings  there  was  an  award 
against  the  appellant  of  300  weeks'  compen- 
sation at  the  rate  of  $9.90  per  week,  begin- 
ning June  15,  1918,  and  an  order  to  pay  bur- 
ial expenses  not  to  exceed  $100.  From  this 
award  an  appeal  was  prayed,  and  granted  to 
this  court.  The  only  error  relied  upon  for 
reversal  is  that  the  award  of  the  full  board 
in  said  cause  is  contrary  to  law. 

[1]  It  has  been  held  by  the  courts,  else- 
where, as  well  as  in  this  state,  that  the 
Workmen's  Compensation  Acts  should  be  lib- 
erally construed,  and  should  be  given  a  broad 
and  liberal  construction  in  order  that  the 
humane  purposes  of  their  enactment  may  be 
realized,  and  this  Is  certainly  true  In  deter- 
mining whether  an  accident  that  produced 
Injury  arose  out  of  and  In  due  course  of  he 
employment  Holland-St  Louis  Sugar  Co.  v. 
Shraluka,  116  N.  E.  830. 

[2]  An  injury  occurs  in  the  course  of  the 
employment,  within  the  meaning  of  the  Com- 
pensation Act,  when  it  occurs  within  the  peri- 
od of  the  employm^it,  at  a  place  where  the 
employe  may  reasonably  be,  and  while  he  is 
reasonably  fulfilling  the  duties  of  his  employ- 
m&it,  or  Is  engaged  in  doing  something  Ind- 
dental  to  it  In  re  Ayers,  118  N.  B.  886;  N. 
K.  Fairbanks  Co.  v.  Industrial  Commission  of 
m.,  28S  m.  11,  120  N.  B.  457. 

[3]  In  this  case,  the  employe's  duties  re- 
quired him  to  work  Inside  of  a  railroad  car 
standing  on  a  switdi,  at  a  chute  from  which 
the  car  was  being  loaded.  It  became  neces- 
sary to  remove  the  car  from  the  chute  in  or- 
der that  certain  cars  behind  it  might  be 
taken  away.  After  assisting  in  lifting  the 
chute,  he  re-entered  the  car  and  stayed 
with  it  while  It  was  away  from  thb 
chute,  until  be  was  injured.  He  was  in 
the  place  where  his  duties  required  him  to  be, . 
and  ready  to  conunence  them  as  soon  as  his 
car  was  reset  at  the  chute.  The  appellant  by 
its  superintendent  knew  that  sometimes  the 
men  remained  in  the  car,  but  never  gave  them 
any  Instructions  concerning  what  they  should 
do  while  the  car  was  being  moved.  No  in- 
structions were  given  to  the  decedent  as  to 
what  he  should  do  while  his  car  was  being 
moved,  though  such  conduct  could  have  been 
prohibited  if  deemed  Improper.  It  is  not  un- 
reasonable that  he  believed,  and  we  hold  that 
be  had  a  right  to  believe,  that  he  was  In  his 
proper  place  when  he  was  In  the  car  where 
his  duties  required  him  to  be  as  soon  as  the 
car  was  in  proper  position  again.  We  hold 
that  Oedl  WUlonghby  recdred  tbe  injury 
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that  resulted  In  his  death,  while  In  the  due 
course  of  hia  employment,  and  that  his  injui7 
and  death  grew  oat  of  hla  employmoit. 

The  award  of  the  Industrial  Board  Is  af- 
flrmed,  with  B  per  cent,  penalty  as  provided 
by  statute. 


(70  Ind.  App.  157) 

MUNOIB  rOUNDRY  &  MACHINE  OO.  v. 
THOMPSON.     (No.  10497.) 

(Appellate  Court  of  Indiana,  Division  No,  1. 
May  9,  1910.) 

1.  Mastkb  and  Sebvant  «=>367— Wobkicen's 
Compensation— Relation  of  Pasties — "In- 

. DEPENDENT    CJONTRAOTOB"— "ElfPiOTft." 

Foundry  worker  unloading  coke  from  freight 
cars  for  a  certain  sum  per  ton  is  an  "employ^," 
and  not  an  "independent  contractor,"  where 
there  Is  no  contract  to  unload  certain  number 
of  tons  or  work  for  certain  period  of  time; 
worker  having  right  to  quit  and  foundry  com- 
pany having  rignt  to  discharge  him  at  any 
time  without  liability  (citing  Words  and  Phras- 
es, First  and  Second  Series,  Employ^;  Inde- 
pendent Contractor). 

2.  Master  and  Sebvant  (S=>41&— Wobkuen's 
Coufensation  —  FiNDinoB  of  Irdtjstbiai, 

BOABD. 

In  proceedings  under  Workmen's  Compensa- 
tion Act,  Industrial  Board  must  find  as  legal 
basis  for  an  award  that  claimant  was  an  em- 
ploy6,  that  he  received  an  injury  by  accident, 
that  the  accident  arose  out  of  and  in  course  of 
the  employment,  the  character  and  extent  of  the 
injury,  and  the  claimant's  average  weekly  wage. 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  CJompen- 
satlon  Act  (Laws  1916,  a  lOQ,  by  Joshua 
Thompson  for  compensation  for  injuries,  op- 
posed by  the  Munde  Foundry  &  Machine 
Company.  From  award  by  Industrial  Board, 
employer  appeals.  Reversed  and  remanded, 
with  directions. 

Joseph  W.  Hutchinson,  of   Indianapolis, 
for  appellant. 
Cromer  &  Long,  of  Munde,  for  appellee. 

ENLOE,  J.  The  record  in  this  case  dis- 
closes: That  on  the  8th  day  of  July,  1918, 
the  appellee  began  working  for  appellant, 
at  its  plant  at  Munde,  Ind.,  unloading  coke 
from  the  freight  cars  in  which  it  was  ship- 
ped to  the  plant,  into  the  "bins"  of  appellant 
at  said  plant;  that  this  coke  was  shoveled 
from  the  car  into  the  hopper  of  a  conveyor, 
by  which  it  was  carried  and  dumped  into  the 
bins;  that  appellee  v^as  working  under  an 
agreement,  at  the  time  of  his  injury,  by 
which  he  was  to  receive  as  compensation  for 
his  labor  40  cents  per  toa  for  the  coke  un- 
loaded; that,  prior  to  the  time  of  receiving 
tba  injury  complained  of,  he  had  been  assist- 


ed in  unloading  said  coke  by  two  other  per- 
sons, one  of  whom  assisted  in  unloading  two 
cars,  and  the  other  person  assisted  on  cms 
car ;  that  appellee  had  been  doing  this  work 
without  any  help  or  assistance  from  any 
other  person  for  several  days  before  he  was 
injured ;  that  on  July  19,  1918,  appellee  was 
at  the  plant  of  appellant  unloading  a  car  of 
coke,  and,  while  so  at  work,  he  observed  that 
the  conveyor  had  stepped,  and  thinking  it 
had  become  clogged,  thereby  causing  it  to 
stop,  he  opened  a  door  thereon  to  investlgata 
the  matter;  he  found  some  pieces  of  coika 
on  the  belt,  and  in  attempting  to  remove  th^m 
his  hand  was  caught  and  he  was  injured; 
that  as  a  result  of  the  injury  he  lost  the 
thumb  of  his  right  hand  by  amputation,  the 
crushing  of  the  bones  of  the  hand,  and  a 
lasceratlon  of  the  tendons  and  soft  tissues 
thereof,  all  of  which  resulted,  as  found  by 
the  Industrial  Board,  in  a  "75  per  cent  im- 
pairment of  the  natural  use  and  function  of 
the  whole  right  hand";  that  the  average 
weekly  wage  of  the  appellee  was  in  excess 
of  124.  The  Industrial  Board  further 
found —  ' 

"That  the  plaintiff's  injury  was  not  due  to 
any  willful  misconduct  upon  his  part,  and  was 
not  in  violation  of  any  specific  instruction  giv- 
en to  him  by  the  defendant" 

A  bearing  was  first  had  before  one  member 
of  the  board,  and  afterwards,  on  due  ftpplica- 
tlon  by  appellant  for  review  of  the  proceed- 
ing, a  review  was  bad  by  the  full  board,  and 
on  such  hearing  the  board  awarded  com- 
pensation to  appellee  at  the  rate  of  $13.20  per 
week,  for  112^  weeks,  beginning  July  28, 
1918,  and  from  that  award  this  appeal  is  pros- 
ecuted. 

The  error  assigned  is  that  the  award  of 
the  full  board  in  said  cause  is  contrary  to 
law. 

Under  this  assignment  the  appellant  urges 
three  propositions,  viz.: 

(1)  "The  finding  of  the  full  board  is  not  sus- 
tained by  sufficient  evidence.  The  specific  point 
to  which  we  call  the  court's  attention  is  that 
the  full  board  found  that  appellee  was  in  the 
employment  of  appellant;  whereas,  in  truth 
and  in  fact  he  was  not  an  employ^  of  appellant, 
bnt  an  independent  contractor." 

[1]  With  this  contention  we  cannot  agree. 
It  is  frequently  said  in  the  cases  that — 

"To  draw  the  distinction  between  independent 
contractors  and  servants  is  often  difficult,  and 
the  rules  which  courts  have  undertaken  to  lay 
down  on  this  subject  are  not  always  simple  of 
application." 

See  Independent  Ciontractor,  Words  and 
Phrases,  vol.  4,  p.  3542. 

What  contract,  as  an  independent  contrac- 
tor, did  the  appellee  have  with  appdlant? 
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How  many  can  mtiat  he  onload  at  40  cents  per 
ton,  before  Ms  contract  would  be  complete? 
Or  dnrlng  what  period  of  time  was  be,  under 
his  contract,  to  unload  cars  for  appellant? 
As  to  each  of  these  questions  there  la  no  an- 
swer found  In  this  record  favorable  to  ap> 
Iiellant 

Contracts  are  entered  Into  for  the  purpose 
of  acquiring  rights,  on  the  one  hand,  and 
Imposing  obligations  on  the  other.  Gould 
ai^ellee,  under  the  evidence  in  this  case,  as 
shown  In  this  record,  have  quit  work  at  any 
time,  without  Incurring  any. legal  liability  to 
appellant?  Could  appellant  at  any  time  dis- 
charge the  appellee  without  Incurring  any 
legal  liability  to  him  to  respond  In  damages 
for  breach  of  the  alleged  contract?  To  these 
questions  upon  the  record  before  us  we  an- 
swer that  there  oould  be  no  such  liability. 
The  ai^ellee  could  cease  labor  for  appellant 
at  any  time  he  chose,  and  appellant  had  the 
right  to  discharge  him  any  time  it  chose. 
Appellee's  pay.  Instead  of  being  measured  by 
the  hour,  day,  week,  or  month,  was,  by  this 
contract,  to  be  measured  by  the  ton  of  coke 
unloaded ;  but  he  was  none  the  less  a  laborer. 
In  the  employ  of  the  appellant,  doing  ap- 
pellant's work  at  the  time  he  received  the  in- 
jury in  question. 

Appellant  next  insists  that  the  facts  found 
are  not  sufficient  to  sustain  the  award,  be- 
cause: 

(1)  There  is  no  finding  that  the  appellee 
was  in  the  course  of  his  employment  at  the 
time  he  recdved  the  injury  upon  which  the 
award  is  based ;  and 

(2)  There  is  no  finding  of  facts  which  shows 
that  the  injury  complained  of  and  upon 
which  the  award  is  based,  arose  out  of  the 
employment 

This  contention  is  well  taken.  The  board 
to,  by  the  statute,  required  to  find  the  fticts 
upon  whldi  it  bases  an  award.  There  is 
not,  In  this  case,  any  general  finding  that  the 
injury  sustained  by  him  was  received  by 
accident  arising  out  of  and  in  the  course  of 
the  employment,  as  servant  of  appellant 

[2]  In  cases  of  this  character,  there  are  five 
facts  which  must  be  found  as  a  legal  basis 
tor  an  award  of  compensation,  viz.: 

(1)  Ttiat  claimant  was  an  employs. 

(2)  That  he  received  an  Injury  by  accident 

(3)  That  the  accident  arose  out  of  and  in 
the  course  of  the  employm^it 

(4)  The  character  and  extent  of  such  in- 
jury. 

(5)  Claimant's  average  weekly  wage. 

The  cases  of  Inland  Steel  Co.  v.  Lambert, 

118  N.  E.  182,  and  Retmler  et  al.  y.  Ciruse, 

119  N.  E.  82,  in  so  far  as  they  each  are  at 
variance  with  the  views  herein  expressed,  as 
to  the  findings  to  be  made  by  said  board  are 
hereby  disapproved. 

Vor  the  failure  Of  the  board  to  find  the 
<acts  necessary  to  sustain  its  award,  this 
cause  is  reversed  and  remanded  to  said  In- 
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dustrial  Board,  with  directions  to  restate  its 
findings  of  fact,  and  for  further  proceedings 
not  bi  conflict  herewith. 
Award  is  reversed. 


(2M  N.  T.  128) 
in  re  BAKATOGA  AVE.  IN  OITI  OP  NEW 
YORK. 

• 

(Court  of  Appeals  of  New  York.    April  8, 1919.) 

1.  EiaiTlCNT  DOUAHT  «=»47(1)  —  Pbopkbtt 
Subject   to   Appbofsiatioit   —   PsKvioua 

PtJBUO  USB. 

When  a  public  corporation  having  public  ob- 
ligationa  with  power  to  acquire  property  by 
eminent  domain  acquires  the  same  by  porchase 
to  carry  out  such  obligations,  it  can  bold  it 
for  cruch  public  use  wltli  the  same  right  of  pri- 
ority therein  that  it  would  have  had  If  it  had 
acquired  it  pursuant  to  the  condemnation  stat- 
ute. 

2.  Eminent  Douain  4=>47(1)  —  Pbopebtt 
Subject  to  Oondsicnation— Pxtbuo  Uses 

OB  PUBPOSEa 

When  lands  are  used  in  immediate  and  nec- 
essary connection  with  a  public  trust  by  a 
public  corporation,  they  are  recognized  aa  being 
held  for  a  public  use  or  purpose. 

3.  Ehinbnt  Dokain  9=>47(1)— Lands  Sub- 
ject TO  Condemnation  —  Lands  Axbxaot 
Devoted  to  Pdbuc  Use. 

A  general  grant  or  power  to  condenm  lands 
does  not  extend  to  lands  which  have  already 
been  devoted  to  a  public  use. 

4.  Eminent  Domain  ®=>47(1)  —  Pbopebtt 
Subject  to  Condemnation— Pbopebtt  Al- 
bbadt  Devoted  to  Pubuo  Use— Statutobt 

PBO  VISIONS. 

Neither  Laws  1869,  c.  670,- nor  Laws  1872, 
c.  831,  and  Laws  1874,  c.  681,  amendatory  thwe- 
to,  nor  Greater  New  York  Charter,  {{  438-443, 
970,  971,  Q)ecificaUy  grants  power  to  the  dty 
to  acquire  by  condemnation  proceedings  lands 
already  devoted  to  a  public  use. 

6.  Eminent  Domain  «=>2(6)— Plan  of  Pu- 
lUBB  Stbeetb— Taking  or  Pbopebtt. 
Laws  1869,  c.  670,  providing  for  the  lay- 
ing out  of  a  plan  for  roads  and  streets  in  Kings 
county,  does  not  dedicate  lands  designated  as 
streets  to  a  public  use,  and  if,  construed  to 
prevent  the  owner  of  property  without  limit 
of  time  fr<nn  conveying  an  unincumbered  title 
thereto,  it  is  unconstitutional  as  taking  private 
property  without  compensation. 

6.  CoNBTrnmoNAi.  Law  *=»48— Oonbtbuo- 
TION  Favobino  Vauditt. 
A  statute,  if  possible,  should  be  construed  so 
that  it  does  not  violate  any  constitational  pro- 
vision. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 
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Proceedings  by  the  City  of  New  York  to 
acquire  title  to  and  open  and  extend  part  of 
Saratoga  Ayenne.  From  an  order  of  the  Ap- 
pellate Division  (180  App.  Dlv.  638,  168  N.  Y. 
Snpp.  180),  reversing  an  order  of  the  Special 
Term  excluding  the  real  property  of  the  Nas- 
sau Electric  Railroad  Ck>mpany  from  the 
lands  sought  to  be  condemned,  the  Nassau 
Electric   Railroad   Company    appeals.      Be> 

See,  also,  182  App.  Dlv.  898,  168  N.  T. 
Supp.  112& 

The  order  granting  leave  to  appeal  to  this 
court  certified  that  the  following  question  of 
law  had  arisen  which  In  Its  opinion  ought  to 
be  reviewed  by  the  Court  of  Appeals,  viz.: 

"Has  the  city  of  New  York  by  thig  proceeding 
the  right  against  the  objection  of  tlie  Nassau 
Electric  Railroad  Company  to  acquire  title 
for  the  purpose  of  a  public  street  to  the  real 
property  of  said  company  within  the  lines  of 
Chester  street  and  Bristol  street  as  laid  out 
on  the  map  of  the  town  survey  commissioners 
of  Kings  county,  pursuant  to  chapter  670  of  the 
Laws  of  1869,  as  amended?" 

The  ipaap  therein  referred  to  was  duly  filed 
In  1874.  The  lands  In  question  in  1874  were 
included  within  Oie  town  of  Flatlands,  coun- 
ty of  Kings,  and  since  1897  have  been  in- 
cluded within  the  dty  of  New  York.  The 
Nassau  Electric  Railroad  Company  is  a  street 
surface  railroad  corporation,  and  the  city  of 
New  York  a  municipal  corporation.  The  city 
of  New  York  in  1911  duly  commenced  a  pro- 
ceeding to  acquire  title  to  lands  required  for 
the  opening  of  certain  streets  in  said  dty. 

The  Nassau  Electric  Railroad  Company 
owned  a  part  of  the  lands  sought  to  be  ac- 
quired for  opening  and  extending  Chester 
and  Bristol  streets  in  said  dty,  and  denied 
the  right  of  the  dty  of  New  York  to  take  the 
same  from  it  without  its  consent  The  ref- 
eree to  whom  was  referred  the  Issues  of  law 
and  fact  raised  by  the  answer  of  the  Nassau 
Electric  Railroad  Company  found  as  a  mat- 
ter of  fact  among  other  things: 

"VIII.  That  prior  thereto  and  at  the  time 
said  petition  of  the  city  of  New  York  was  pre- 
sented to  the  Supreme  Court,  and  ever  since, 
the  defendant,  Nassau  Electric  Railroad  Com- 
pany, has  used  said  above-described  land  for  a 
car  bam  and  for  storage  yard  for  its  trolley 
cars,  Dsed  by  it  in  the  conduct  of  its  business 
as  a  street  surface  railroad  corporation,  which 
said  cars  were  used  by  it  in  the  operation  of 
its  railroad.  The  said  real  estate  was  acquired 
by  the  Nassau  Electric  Railroad  Company  for, 
and  has  been  devoted  to  the  use  of  a  storage 
yard  and  car  barn  for  its  cars,  at  the  times  here- 
inbefore mentioned  and  the  same  is  held  by  the 
defendant,  the  Nassau  Electric  Railroad  Com- 
pany, for  a  public  use. 

"IX.  That  it  is  necessary  for  the  defendant, 
the  Nassau  Electric  Railroad  Company,  in  the 
conduct  and  operation  of  its  business,  as  a 
street  surface  railroad  corporation,  to  have  and 
use  real  estate  conveniently  located  to  its  tracks 


tot  the  storage  of  Its  cars  and'  their  equipment, 
when  the  same  is  not  in  use  and  in  operation 
and  for  the  purpose  of  making  repairs  thereon. 

"X.  That  the  opening  of  Chester  and  Bristol 
streets  through  the  above-described  real  estate 
and  devoting  the  same  to  a  public  use  for  street 
purposes,  as  proposed  by  the  city  of  New  York, 
in  said  opening  proceeding,  would  interfere  with 
the  use  to  which  the  defendant,  the  Nassau 
Electric  Railroad  Company,  now  uses  real  es- 
tate and  has  used  the  same  for  many  years 
prior  to  the  presentation' of  said  petition  by  the 
city  of  New  York,  and  the  use  of  the  land  in 
Chester  and  Bristol  streets,  as  the  same  is  pro- 
posed to  be  opened  for  street  purposes,  would  be 
inconsistent  with  the  use  of  the  same  by  the 
defendant,  the  Nassau  Electric  Railroad  Com- 
pany, for  the  storing  of  cars  therein,  as  it  now 
uses  the  same  and  has  used  the  same  since  and 
prior  to  the  presentation  of  said  petition. 

"XI.  That  the  land  in  Chester  street,  as  the 
same  is  proposed  to  be  opened  by  the  dty  of 
New  York,  as  the  same  affects  the  above-de- 
scribed real  estate,  has  never  been  dedicated  tor 
street  purposes,  and  the  dty  of  New  York  has 
never  acquired  any  right,  title,  or  interest  there- 
in, or  thereto,  and  has  no  right,  title,  or  inter- 
est therein  or  thereto  now." 

He  also  made  a  finding  in  regard  to  Bristol 
street  similar  to  finding  IX  in  regard  to 
Chester  street 

The  referee  also  found  as  ooadusions  of 
law: 

"I.  That  the  land  in  CSiester  street  as  the 
same  is  proposed  to  be  opened,  so  &r  as  the 
same  is  part  of  the  land  belonging  to  the  defend- 
ant Nassau  Electric  Railroad  Company,  as 
described  above,  has  never  been  dedicated  to  a 
street  use,  and  the  public  has  never  acquired 
any  interest  therein  for  street  purjKises  or 
otherwise. 

"III.  That  said  land  in  Chester  street  was 
acquired  by  the  defendant  Nassau  Elet^tric  Rail- 
road Company,  for  a  public  use,  namely,  that 
of  a  railroad  use,  and,  being  so  acquired  and 
used,  said  land  cannot  now  be  acquired  by  the 
dty  for  street  purposes." 

He  also  found  as  conclusions  of  law  re- 
garding Bristol  street  the  same  as  he  found 
regarding  Chester  street  In  said  condusions 
I  and  UI. 

The  report  of  the  referee  was  confirmed, 
and  an  order  was  duly  made  exduding  the 
property  of  the  Nassau  Electric  Railroad 
Company  from  the  proceeding.  An  appeal 
was  taken  therefrom  to  the  Appellate  Divi- 
sion, where  said  order  was  reversed.  Mat- 
ter of  City  of  New  York  (Saratoga  Avenue), 
180  App.  Dlv.  638,  168  N.  Y.  Supp.  180.  An 
appeal  is  taken  to  this  court  by  permissiim 
from  said  order  of  reversal. 

Charles  A.  Collin,  of  New  'York  City,  tat 
appellant 

William  P.  Burr,  Corp.  Counsel,  of  New 
York  City  (Joseph  A.  Solovel,  of  Brooklyn, 
of  counsel),  for  respondent  City  of  New  York. 

CHASE,  J.  (after  stating  the  facts  as 
above).    In  considering  tb»  question  submit- 
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ted  to  thla  conrt  It  Is  necessary  first  to  de- 
terndne  whetlier  the  aiqpellaat  Is  now  holding 
the  lands  in  controyersy  for  a  public  use.  It 
acquired  title  thereto  by  purchase  years  be- 
fore this  proceeding  was  commenced. 

[1]  When  a  public  cori>oratl<»>  having  pub- 
lic obligations  with  power  to  acquire  prop- 
erty by  eminent  domain  acquires  the  same  by 
purchase  for  the  purpose  of  carrying  out  such 
obligations,  it  can  hold  It  for  such  public  use 
with  the  same  right  of  priority  therein  that 
it  would  have  had  if  it  had  acquired  it  pur- 
suant to  the  provisions  of  the  Code  of  Oivil 
Procedure  relating  to  condemnation.  Lewis 
on  Eminent  Domain  (3d  Ed.)  f  443. 

The  appellant  has  for  years  used  the  lands 
in  question  on  which  to  maintain  its  car 
bams,  car  tracks,  and  a  storage  yard  for 
trolley  cars.  The  lands  are  contiguous  to  its 
main  tracks  on  which  its  franchises  are  ex- 
ercised. Its  use  as  such  has  been  continuous 
and  immediately  connected  with  it  business 
as  a  street  surface  railroad  corporation. 
Such  use  is  necessary  In  running  and  operat- 
ing its  railroad,  as  more  specifically  stated 
in  the  findings  quoted  In  the  statement  of 
facts  herewrlth. 

[2]  When  lands  are  used  in  immediate  and 
necessary  connection  with  a  public  trust  by  a 
public  corporation,  the  courts  recognize  that 
they  are  held  for  a  public  use  or  purpose. 
Matter  of  N.  Y.  &  H.  R.  R.  Co.  y.  Kip,  46 
N.  1.  S46,  7  Am.  Rep.  385 ;  Matter  of  Mayor, 
etc  of 'N.  T.,  52  Misc.  Rep.  598,  102  N.  Y. 
Supp.  600,  affirmed  135  App.  Diy..912,  120  N. 
X.  SuK>.  839;  198  N.  X.  606,  92  N.  E.  1083; 
Matter  of  N.  Y.  C.  &  H.  B.  B.  R.  CJo.,  77  N. 
Y.  248;  State  v.  Commissioners  of  Mans- 
field, 23  N.  3.  Law,  610,  57  Am.  Dec.  400. 

[S,  4]  It  is  settled  that  a  general  grant  of 
power  to  condemn  lands  does  not  extend  to 
l&nds  whidi  have  already  been  devoted  to  a 
public  use.  Matter  of  City  of  New  York 
(Newport  Avenut^  218  N.  Y.  274,  112  N.  B. 
911;  Matter  of  Mayor,  supra;  N.  Y.  G.  & 
H.  R.  B.  R.  Co.  v.  City  of  BufTalo,  200  N. 
Y.  113,  93  N.  B.  620.  To  reach  such  lands 
the  grant  of  power  must  be  spedflc.  Matter 
of  City  of  New  York  (Newport  Avenue)  supra. 
There  is  no  such  specific  grant  of  power  in 
chapter  670  of  the  Laws  of  1869,  nor  by  the 
amendments  thereto  in  1872  (chapter  331)  and 
1874  (chapter  581)  nor  by  sections  438-443  and 
970,  971,  of  the  Oreater  New  York  Charter. 
Matter  of  City  of  New  York  (Newport  Avenue) 
supra.  See  opinion  of  Crane,  J.,  in  s.  c.,  77 
Misc.  Rep.  250,  135  N.  Y.  Supp.  708,  adopted 
in  a  c,  171  App.  DlT.  928,  155  N.  Y.  Supp. 
1127. 

The  answer  to  the  question  submitted  to 
tills  court  depends,  therefore,  upon  whether 
by  the  survey  made  by  the  commissioners  ap- 
pointed pursuant  to  chapter  670  of  the  Laws 
of  1869,  and  the  filing  of  the  map  by  them, 
ti>e  town  of  Flatlands  and  its  successors  ac- 
quired a  right  and  interest  in  the  lands  in 
controversy  superior  to  that  of  all  other  per- 


sons ther^n,  and  by  reason  of  wbidi  ttie  ac- 
quisition of  said  lands  and  the  use  of  them 
by  the  railroad  company  on  which 'to  main- 
tain its  car  bam  and  storage  tracks  has  al- 
ways been  and  now  is  subordinate  to  the 
right  of  the  town  of  Flatiands  and  its  suc- 
cessors to  ttLke  tlie  same  for  street  purposes. 

It  appears  by  the  title  of  chapter  670  of 
the  Laws  of  1869  that  it  was  enacted  for  the 
purpose  of  laying  out  "a  plan  for  roads  and 
streets  in  the  towns  of  Kings  county."  It 
does  not  purport  to  be  an  act  to  lay  oat 
roads  and  streets. 

It  appelnted  the  then  present  (1869)  super- 
visors of  the  towns  of  New  Lots,  Flatbash, 
Flatlands,  New  Utrecht,  and  Oravesend  in 
said  county  and  the  chairman  of  the  board 
of  supervisors  of  said  county  commission- 
ers as  therein  provided.  S^tion  1.  They 
were  directed  to  appoint  a  competent  sur- 
veyor to  make  and  execute  all  requisite  sur- 
veys and  maps  under  their  direction.  Sec- 
tion 8.  They  were  expressly  directed  to 
"plan  and  lay  out  streets,  roads  and  avenues 
in  the  said  towns,  conforming  to  the  avenues 
and  streets  and  plan  of  the  city  of  Brooklyn, 
as  now  terminated  at  the  dty  line,  as  nearly 
as  may  be  practicable  and  Judicious."  They 
were  further  directed- to  have  a  map  made 
thereof  and  "file  the  same,  when  completed,  in 
the  office  of  the  clerk  of  Kings  county,"  and 
"place  suitable  monuments  to  Indicate  the 
several  localities."  Section  4.  Tlie  purpose 
and  effect  of  such  survey  and  map  are  stated 
In  section  5  of  the  act  which  is  as  follows : 

"The  said  commissioners,  surveyors  or  assist- 
ants, may  enter,  in  the  daytime,  into  and  upon 
any  lands  and  premisea  which  they  shall  deem 
necessary  for  the  purposes  aforesaid.  They 
shall  have  exclusive  power  to  lay  out  streeta, 
avenues  and  public  places,  of  such  width,  ex- 
tent and  direction  as  they  shall  decide,  and 
after  the  paraage  of  this  act,  until  the  adop- 
tion of  Eudi  permanent  plan,  no  person  or  per- 
sons, or  officers,  shall  lay  out  streets  or  'roads 
in  said  towns,  without  the  consent  of  said  com- 
missioners  first  obtained,  except  in  cases  where 
streets,  avenues  or  roads  have  been  or  shall  be 
authorized  by  special  acts  of  the  Legislature,  io 
which  cases  such  acts  shall  have  full  power  and 
effect,  anything  in  this  act  to  the  contrary  not- 
withstanding. After  the  establishment  or  adop- 
tion of  such  permanent  plan,  no  street  or  avenue 
shall  be  laid  out  in  said  towns,  or  either  of 
them,  except  id  accordance  with  said  plan  so 
adopted,  and  all  streets  or  avenues  afterwards 
opened,  widened  or  improved,  shall  be  made  to 
conform  to  such  permanent  plan  and  the  lines 
thereof.  If  any  bnUdingB  shall  be  erected  on  ' 
the  line  of  any  avenue  or  street,  as  laid  ont 
on  said  plan  after  the  filing  of  said  map,  no 
compensation  shall  be  paid  to  the  owner  thereof 
on  the  opening  of  said  street" 

The  act  does  not  include  any  direction  or 
authority  to  the  commissioners  or  others  to 
institute  a  proceeding  to  acquire  title  of  any 
kind  to  the  lands  induded  within  the  roads 
and  streets  to  be  shown  on  the  map.    It  does 
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not  provide  an  efficient  step  toward  an  ap- 
propriation of  the  landa  The  only  provision 
of  the  act  directly  affecting  the  several  towns 
named  therein  and  the  Inhabitants  thereof  la 
that,  a^er  the  adoption  of  the  permanoit 
plan,  "no  street  or  avenue  shall  be  laid  ont 
in  said  towns  or  either  of  them  except  in  ac- 
cordance with  said  plan  so  adopted." 

It  does  not  purport  to  open  any  street  or 
highway  or  dedicate  any  land  to  street  or 
highway  purposes  or  direct  when.  If  ever,  the 
same  shall  be  opened  and  used  as  a  street  or 
highway. 

The  act  Is  Intended,  as  the  title  expressly 
states,  to  provide  a  plan  for  future  roads  and 
streets  in  the  towns  of  Kings  county  and  pr&- 
vent  the  laying  out  of  roads  and  streets  ex- 
cept In  accord  with  such  systematic  and  well- 
considered  purpose.  The  act  does  not  pur- 
part to  do  more.  It  does  not  take  any  right, 
title,  or  interest  from  the  ovnier  of  the  prop- 
erty Included  within  the  roads  and  streets  as 
shown  on  the  map.  The  plan  has  become 
subject  to  change  (Greater  New  York  Char- 
ter [lAws  1901,  a  4m\  1^  442),  but  otherwise 
all  authority  under  the  act  of  1869  was  exer- 
cised when  the  map  was  filed.  The  roads 
and  streets  shown  thereon  cannot  be  actually 
takoi  for  public  use.  by  the  municipality 
without  the  institution  of  a  new  and  inde- 
I)endent  proceeding.  Such  proceeding  may 
not,  be  commenced  in  999  years  or  it  may  nev- 
er be  commenced. 

[S]  The  act  falls  far  short  of  dedicating 
the  lands  to  public  use.  If  the  provisions  of 
the  act  and  the  action  of  the  commissioners 
thereunder  can  be  construed  to  prevent  the 
owner  of  property  without  limit  of  time  from 
conveying  an  unincumbered  title  thereto  It 
takes  private  property  without  compensation 
and  falls  within  the  constitutional  prohibi- 
tion. People  ex  rel.  N.  Y.  O.  &  H.  R.  B.  R. 
Co.  v.  Priest,  206  N.  T.  274,  288,  99  N.  B. 
547;  IngersoU  v.  Nassau  Elec.  B.  B.  Co.,  157 
N.  Y.  453,  468,  62  N.  B.  545,  48  U  B.  A.  236; 
Wynehamer  v.  People,  18  N.  Y.  378;  Bert- 
holf  V.  (yBellly,  74  N.  Y.  609,  80  Am.  Bep. 
323. 

[I]  If  the  act  is  construed  simply  as  a  plan 
to  aid  in  establishing  a  uniform  system  of 
roads  and  streets  as  the  same  may  from  time 
to  time  be  taken  and  dedicated  to  public  use, 
it  serves  a  useful  purpose,  and  does  not  vio- 
late any  constitutional  provision.  It  should 
be  so  construed. 

The  order  of  the  Appellate  Dlvldon  should 
.be  reversed  and   that  of  the  Special  Term 
affirmed,  with  costs  In  this  court  and  in  the 
Appellate  Division,   and  the  question  certi- 
fied should  be  answered  in  the  negative. 

HISCOCK,  a  J.,  and  OUDDBBACK,  HO- 

OAN,  Mclaughlin,  and  cbanb,  jj.,  con- 
cur. 

COLLIN,  J.,  not  sitting. 
Order  reversed,  etc. 


(116  N.  T.  3S) 
UNITED  PAPBB  BOARD  CO.  v.  IBOQUOIS 
PULP  &  PAPBB  CO. 

(Court  of  Appeals  of  Now  York.     Mandi  11, 
1919.) 

1.  Watebs  and  Water  Ooubsbs  «=342— 
Streams— BiPAKiAN  Biohts  —  Reasonablb 

USB. 

A  riparian  owner  may  use  the  water  of  a 
flowing  stream  for  domestic  or  indastrial  pur- 
poses, provided  he  does  not  injure  the  tights  of 
other  owners,  puts  it  to  reasonable  use,  and  re- 
tums  the  water  to  the  stream  on  his  own  land. 

2.  Navigable  Waters  «=>3B(2)— Waters  AND 
Water  Courses  iS=>40— "Bipabian  Biohts" 
— Natubb  and  Extent. 

Bights  of  a  riparian  owner  in  navigable  or 
unnavigable  waters  are  incident  to  his  owner- 
ship of  the  bank,  and  do  not  depend  upon  owner- 
ship of  the  bed. 

■  [Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Riparian 
Bight] 

8.  NAVioABue  Waters  «=>46(1)— Waters  and 
Water  Cotjbses  e=>153— Grants  and  Bes- 
ERVATioNs  or  Wateb  Bights— Bights  of 
BiPABiAN  Owners. 
A  riparian  owner  may  release  or  grant  his 
right  in  navigable  or  unnavigable  waters  to  an- 
other or  restrict  or  reserve  it,  as  owner  of  the 
estate  of  which  it  is  a  part,  to  specified  uses  or 
places. 

4.  Watbrs  and  Water  Courses  «=»156(2)— 
Conveyances  —  Construction— Intention 
or  Parties. 

The  intent  of  parties  as  expressed  in  a  deed 
by  a  riparian  owner,  conveying  ri^ts  to  use 
water  for  manufacturing  purposes  on  the  land* 
conveyed  with  certain  reservations,  must  be  as- 
certained from  its  language,  considered  with  the 
physical  conditions  and  the  attending  circum- 
stances. 

5.  Waters  and  Water  Covbsbs  «=>166(2)— 
Grants  and  Bsservations— CoNSTRUorioir 
AND  Operation. 

A  grant  of  water  rights  will  not  be  impaired 
by  any  exceptions  in  the  grant  further  than  nec- 
essary; such  a  grant  and  reservation  to  be 
construed  most  benefidally  for  the  grantee. 

6.  Waters  and  Water  Coubsbb  «=9lGi6(2)— 
convetanob  ot  bipabian  lands— con* 
struotion. 

A  conveyance  of  riparian  land,  with  right 
to  take  one-half  of  all  the  water  flowing  by  a 
point,  except  that  necessary  to  operate  grantor's 
sawmill  transferred  to  the  grantee  the  entire 
riparian  right  of  grantors,  except  that  expressly 
reserved,  not  merely  one-half  bis  right 

7.  Waters  and  Watsb  Courses  «=9l56(6)— 
Grants  and  Besebvationb  —  Bights  Bk- 
served. 

The  grantee  of  a  servient  estate  cannot  make 
use  of  water  rights  granted  by  the  former  owner 
of  both  estates  to  the  grantee  of  the  dominant 
estate,  nor  use  more  water  than  necessary  to 


^=»For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Ker-Numbered  Digests  and  Indexes 
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acoompliah  die  parposes  provUled  in  the  reierva* 
tlou  to  the  servient  estate. 

Csrdoao,  J.,  dissentiiiK. 

Appeal  from  Supreme  Court,  Appellate 
DlTlsion,  ThiiO.  Department 

Action  by  the  United  Paper  Board  C!om- 
pany  against  the  Iroquois  Pulp  &  Paper  C!om- 
pany.  From  a  judgment  for  defendant,  dis- 
missing the  complaint.  (174  App.  Dir.  902, 
•159  N.  T.  Supp.  1146),  plaintiff  appeals.  Re- 
versed and  remanded. 

William  S.  Ostrander,  of  Saratoga  Springs, 
for  appellant 

Edgar  T.  Brackett  of  Saratoga  Springs, 
and  Jos^h  A.  Kellogg,  of  New  York  City,  for 
respondent 

OOLI/IN,  3.  The  platntifr  seeks  a  Judg- 
ment perpetually  restraining  the  defendant 
from  diverting  or  receiving  waters  of  the 
Hudson  river  In  excess  of  a  designated 
quantity  and  to  recover  damages  for  a  diver- 
sion. The  Special  Term  directed  a  Judgment 
dismissing  the  complaint  The  i4>pellate 
Division  affirmed  the  consequent  Judgment 
hy  a  nonunanlmous  decision.  We  have  de- 
cided that  the  facts  found  by  the  Special 
Term  or  the  proofs  before  it  do  not  support 
its  decision. 

Each  of  the  parties  owns  and  operates 
upon  the  eastern  bank  of  the  Hudson  river, 
in  the  town  of  Oreenwlch,  Washington  coun- 
ty, mills  for  the  manufacture  of  pulp  for 
paper  and  paper  board.  E}ach  utlHsses  for  the 
purposes  of  power  waters  of  the  Hudson 
river,  which  flow  southerly.  The  lands  of 
each  are  contiguous  to  the  river,  and  hence 
eadi  Is  a  ripartan  owner.  The  lands  of  both 
were  in  1888  of  a  single  tract,  ovraed  by 
liemon  Thomson  and  John  A.  Dlz.  Sudi 
ownership  is  unquestioned.  In  1888  Th<nn- 
son  and  Dlx  duly  granted,  by  a  warranty 
deed,  duly  recorded,  the  lands  and  rights 
wlilch  the  plaintiff  j  in  virtue  of  mesne  grants, 
owns.  O^e  lands  granted  formed  the  south- 
ern part  of  the  single  tract  bordered  on  the 
river,  and  are  described  by  metes  and  bounds 
in  the  deed  whidi  conveys  them,  "with  a 
right"  as  it  continues,  "to  excavate,  provide^ 
build,  maintain  and  use  a  canal  flume  or 
conductor  for  water  with  necessary  or  suit- 
able bulkheads  or  beadgates  therein  and  for 
carrying  or  conveying  water  from  the  Hud- 
son river  at  some  point  above  the  dam  cross- 
ing said  river  above  the  sawmill  of  said  par- 
ties of  the  flrst  part  on  the  easterly  side, 
shore  or  bank  thereof  which  shall  be  approv- 
ed as  to  location  by  said  Thomson  and  run- 
ning from  thence  southerly  on  along  and  by 
a  course  and  location  also  to  be  approved  by 
said  Thomson  and  Mx  to  and  unto  the 
northerly  aid  of  the  hereinbefore  described 
premises  and  the  right  to  take,  have,  and  use 
and  enjoy  by  means  of  such  canal  flume  or 
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conductor  one-half  of  all  the  water  flowing 
in  the  Hudson  river  at  tliat  point  saving, 
excepting,  and  reserving  therefrom  and  there- 
out so  mudi  of  said  waters  and  the  right 
to  draw  and  use  the  same  whenever  the  same 
shall  not  be  required  by  the  said  party  of  the 
second  part  his  heirs,  or  assigns  for  actual 
use  in  propelling  madiinery  or  for  manufac- 
turing purposes  on  the  lands  hereby  conveyed 
and  at  all  times  when  the  water  of  said  river 
shall  be  actually  flowing  over  the  crest  of 
the  said  dam  as  shall  be  necessary  or  requir- 
ed to  propel  the  machinery  of  and  supply 
power-  for  operating  the  sawmills,  appurte- 
nances and  appliances  now  owned  by  said 
Thomson  and  Dtx  on  and  below  said  dam." 
"The  sawmills,  appurtenances  and  applianc- 
es" thus  mentioned  were  on  the  lands  retain- 
ed by  Thomson  and  Dix  north  of  or  upper  to 
those  conveyed  and  near  the  river  bank. 
Adjacent  to  or  a  short  distance  north  of  the 
site  of  the  sawmills  was  "the  dam  crossing 
said  river"  mentioned  In  the  deed  and  com- 
monly known  as  the  Saratoga  dam.  It  ex- 
tended from  the  western  bank  of  the  river 
through  about  800  feet  to  a  point  about  60 
feet  westerly  from  the  river's  eastern  bank. 
This  space  of  60  feet  was  and  is  occupied  in 
part  by  a  pier  contiguous  to  the  dam  and  east 
of  the  pier  by  posts  and  beadgates.  It  was 
erected  by  the  state  of  New  York  in,  and  has 
been  maintained  by  the  state  from,  about 
1870,  and  creates  a  level  In  the  river  above 
the  same  for  a  distance  of  about  three  miles. 
It  was  thus  erected  prior  to  the  grant  of 
1888  of  Thomson  and  Dix  or  their  ownership 
of  the  single  tract  The  single  tract  extend- 
ed for  some  distance  above  and  below  the 
easterly  end  of  the  state  dam.  The  sawmill 
(for  the  findings  use  the  singular  number  as 
descriptive  of  it)  mentioned  in  the  deed  of 
Thomson  and  Dix,  was  supplied  with  water 
for  power  purpose  through  a  raceway  or  in- 
take having  its  mouth  or  opening  In  the  head- 
gates  of  the  dam.  In  November,  1880,  mills 
had  been  constructed  upon  the  lands  now  of 
the  plaintiff.  There  had  also  been  construct- 
ed the  canal  flume  or  conductor,  authorized 
by  the  grant  of  l^omson  and  Dix  for  convey- 
ing water,  from  a  point  in  the  river,  some' 
distance  above  the  Intake  or  raceway  to  the 
sawmill,  to  the  pulp  and  paper  mill  on  thp 
lands  now  of  the  plaintiff  for  power  purpose. 
Of  its  length  of  about  1600  feet  600  feet 
were  In  the  lands  then  remaining  to  Thomson 
and  Dix  and  1000  feet  in  the  conveyed  lands.  ' 
.  In  1902  the  devisees  of  Lemon  Thomson 
and  John  A-  Dix  duly  granted  by  deed  to 
the  defendant  the  northerly  part  of  the  tract 
upon  which  were  the  sawmill  and  the  race- 
way from  the  beadgates  to  it  The  deed  de- 
scribed the  lands  by  metes  and  bounds  and 
stated: 

"It  is  intended  by  titis  deed  to  convey  and  this 
deed  does  convey  to  the  party  of  the  second  part 
all   the  right  title  and  interest  in  tlie  above- 
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described  lands,  water  rights,  privileges  of  all 
kinds  and  water  pow»  of  the  Hudson  river  con- 
nected  with  or  in  the  neighborhood  of  said  prem- 
ises or  at  the  east  end  of  the  state  Saratoga  dam 
at  Thomson,  which  belonged  to  Lemon  Thorn* 
son  at  the  time  of  his  death,  or  which  now  be- 
longs to  the  said  parties  of  the  first  part  or 
either  of  them." 

•me  mills  of  the  defendant  were  built  upon 
the  site  of  the  sawmill  and  its  appurtenanc- 
es, and  are  supplied  wltli  water  for  power 
purpose  through  the  raceway  or  intalce  for- 
merly to  the  sawmill.  The  mouth  or  the 
size  of  the  raceway  has  not  been  enlarged 
since  the  conveyance  of  Thomson  -and  Dix  in 
1888.  Through  the  raceway  it  receives  the 
water  operating  its  mills  and  in  quantities 
largely  In  excess  of  the  quantity  required  in 
1888  to  supply  power  for  operating  the  saw- 
mllL  The  plaintiff  uses  and  always  has  used 
since  1902  more  water  than  the  defendant, 
and  the  relatiye  capacity  of  the  water  wheels 
of  the  respective  parties  shows  that  the 
platntilTs  wheels  consume  more  water  at  all 
times  than  the  defendant's  wheels. 

Notwithstanding  the  range  which  the 
briefs  and  arguments  of  counsel  have  taken, 
the  principles  which  determine  the  Issues  at 
bar  are  few  and  not  obscure.  The  parties 
are  In  contention  concerning  the  quantity  of 
flowage  through  the  raceway  or  intake  to 
the  mills  of  the  .defendant  The  plaintiff 
asserts  that  the  defendant  could  and  can, 
under  the  deed  of  Thomson  and  Dix  to  the 
original  predecessor  of  plaintiff  and  the  deed 
of  1902  to  the  defendant,  rightfully  and  law- 
fully receive  at  its  mill  not  more  than  the 
quantity  "required  to  propel  the  macliinery 
of  and  supply  power  for  operating  the  saw- 
mills, appurtenances  and  appliances"  in  1888, 
and  such  quantity  only:  (a)  When  the  water 
was  not  needed  by  plalntUTs  mill,  or  (b) 
when  water  was  flowing  over  the  crest  of 
the  Saratoga  dam.  The  defendant  asserts 
that,  inasmuch  as  the  plaintiff  has  received 
at  all  times  and  does  receive  at  Its  mill  a 
quantity  greater  than  the  defendant  has  re- 
ceived or  receives,  the  defendant  does  not 
receive  one-half  of  the  waters  flowing  in  the 
river  at  the  point  of  the  mouth  of  the  flume 
to  the  plaintiff's  mill,  and  therefore  more 
than  the  one-half  to  which  plaintiff  is  enti- 
tled, under  the  deed,  remains  for  it  The 
dispute,  therefore,  has  to  do  only  with  the 
flowage  of  the  waters.  The  adjudication  of 
it  can  be  had  only  through  the  determination 
of  the  meaning  and  effect  of  the  deed  or 
grant  of  1888  appealed  to  by  both  parties. 
There  Is  not  an  issue  betweoi  either  party 
and  the  state  or  between  the  parties  as  an 
upper  and  lower  riparian  owner.  The  right 
of  the  plaintiff  to  the  flowage  through  the 
flume  or  canal  to  its  mill  Is  created,  defined, 
and  contr<dled  by  the  grant  and  its  terms. 
The  right,  broadly  and  generally  speaking, 
is  to  take  water,  for  the  purpose  of  power  at 


Its  mill,  from  the  river  at  a  point  1600  feet 
above  the  mill,  through  and  by  means  of  a 
conduit 

[1]  Such  right  was  vested  In  or  owned  by 
l^omson  and  Dix  at  the  time  they  executed 
and  delivered  the  deed.  They  ovmed  the 
land  at  and  intermediate  the  points  at  which 
the  water  was  under  the  grant,  to  be  taken 
from  and  returned  to  the  river.  The  rule 
of  law  is  familiar  that  each  owner  of  land 
contiguous  to  a  natural  water  course  has  a. 
right,  as  owner  of  sudi  land  and  as  natural- 
ly connected  with  and  Inddent  to  it,  to  the 
natural  flow  of  the  stream  along  his  land 
and  its  descent,  and  all  the  force  to  be  de- 
rived therefrom,  for  any  domestic  or  hydrau- 
lic purpose  to  whidi  he  may  decide  to  ap- 
ply it.  He  may,  by  means  of  a  ditch  or  con- 
duit, withdraw  water  from  the  stream  and 
cause  it  to  flow  nimatarally  through  his  land 
for  agricultural,  industrial,  Ar  other  purpose^ 
provided  he  causes  It,  in  its  substantial  vol- 
ume^ to  return  upon  his  land  to  the  stream. 
In  order  that  he  may  enjoy  those  rights 
every  owner  is  bound  to  use  the  water  rea- 
sonably as  it  flows,  so  as  not  to  injure  the 
equal  rights  of  all  the  owners.  Whether  or 
not  a  use  or  detention  of  the  water  is  rea- 
sonable must  be  determined  by  the  ^ctent 
and  catiadty  of  the  stream,  the  uses  to 
whidi  it  is  and  has  been  put,  and  the 
rights  that  other  owners  on  the  stream  have. 
The  essential  question  In  each  partlcalar 
case  is  what  is  reasonable  under  the  condi- 
tions and  droumstances  Uiere  presented. 
Those  are  riparian  rights,  are  natural  and 
inherent,  and  a  part  of  the  estate  of  each 
riparian  owner.  Plerson  v.  Speyer,  178  N. 
Y.  270,  70  N.  K,  799,  102  Am.  St  Kep.  499; 
CUnton  V.  Myers,  46  N.  Y.  611,  7  Am.  Rep. 
373;  BuUard  v.  Saratoga  Victory  Manufac- 
turing Co.,  77  N.  T.  625. 

Under  the  flndings  and  the  proofs  in  the 
record  before  us,  we  must  presume  that  the 
physical  conditions  at  the  locality,  as  we 
have  described  them,  rightfully  and  lawfully 
existed.  We  must  presiime  that  the  dam  wtis 
legally  constructed  legally  accumulating 
above  it  the  water  so  that  the  potential 
power  of  the  water  of  the  river  had  become 
a  reality,  and  creating  for  Thomson  and 
Dix,  as  riparian  owners  of  the  land  contigu- 
ous to  and  above  and  below  It,  the  same 
rights  In  the  flow,  use,  and  control  of  the 
Impounded  waters  (subject  to  the  superior 
right  of  the  state  for  the  purpose  of  the 
Champlaln  canal,  not  questioned  nor  In- 
volved here)  as  would  have  come  to  them 
had  they  and  the  other  riparian  owners 
constructed  it  Manifestly  Thomson  and 
Dix,  in  1888  while  they  owned  the  single 
tract,  could  lawfully  have  constructed  the 
mills  and  the  conduit  from  the  river  to 
them,  subsequently  constructed  by  their 
grantee. 

[2]  niose  Tithts  of  niomson  and  Dix  were 
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▼ested  in  them  In  vlrtne  of  their  ownenihlp 
of  the  bank  of  the  river.  Riparian  rights 
are  the  Tarious  privileges,  in  the  navigable- 
or  onnavigable  waters,  wM<ai  are  incident, 
nnder  the  law  of  the  state,  to  the  ownership 
of  the  shore  or  bank.  In  such  ownership 
they  have  their  origin,  and,  generally  speak- 
ing, they  are  annexed  ezclnslvely  to  land 
which  borders'  upon  the  waters.  7%e  rights 
we  have  spoken  of  did  not  depend  to  any  ex- 
tent upon  whether  or  not  the  river  was  nav- 
igable at  that  part,  or  whether  or  not  the 
ownership  of  Thomson  and  Dix  extended  to 
its  center  line  rather  than  to  high-water 
mark.  While  as  to  certain  water  rights  and 
prtvilegOB  of  riparian  owners  those  ques- 
tions have  materiality  and  importance,  they 

,  are  ontslde  of  our  present  relevant  consider- 
ation. The  rights  Involved  in  the  instant 
dlspate  arose  from  the  lateral  contact  of  the 
lands  of  Thomson  and  Dix  with  the  waters 
of  the  river,  arrested  and  restrained  by  the 
dam.  The  navigability  of  the  river  or  the 
ownership  of  the  soil  over  which  the  waters 
flow  neither  increase  nor  diminish  rights  of 
such  a  nature.  They  are  at  no  point  of  the 
discussion  here  connected  with  the  right  of 
navigation  or  other  public  right  or  with  the 
occupation  or  use  of  the  bed  of  the  stream. 
The  right  to  the  use  of  the  water  of  a  flow- 

'  ing  stream,  navigable  or  unnavigable,  arises 
by  mere  operaticm  of  law  as  incident  to  the 
ownership  of  the  bank,  and  is  a  part  of  the 
estate  of  its  owner.  Lyon  v.  Fishmongers' 
CcMnpany,  L.  R.  1  App.  Cas.  662;  Slsson  v. 
Cnmmings,  35  Hun,  22;  Webb  v.  Portland 
Manufacturing  Co.,  3  Sumn.  189,  Fed.  Cas. 
No.  17322 ;  Danes  v.  State  of  New  York,  219 
H  T.  67,  113  N.  Bl.  786;,  .^Duckworth 
T.  WatsMiviUe  Water  &  Li^t  Co.,  168  C«L 
206,  216,  110  Paa  027;  Washington  loe  Co. 
r.  ShortaU,  101  IlL  46,  40  Am.  Rep.  196. 
[1]  It  is  a  valaable  property  right  which 
can  be  severed  from  the  riparian  land  by 
grant,  oondamnation,  relinquishment^'  or 
prescription.  l%(xnson  and  Dix  as  owners 
of  the  single  tract  might  release  it  or  grant 
it  to  another  or  restrict  or  reserve  it  as 
owners  of  the  single  tract  Uf  spedfled  uses 
or  places.  Matter  of  N.  T.  C.  &  H.  R.  B.  R. 
Co.,  77  N.  T.  248;  Trustees  of  Town  of 
Bro<ricbavai  v.  Smith,  188  N.  Y.  74  80  N. 
B.  666,  9  L.  R.  A.  (N.  S.)  326,  11  Ann.  Cas.  1; 
Barnes  v.  Midland  R.  R.  Terminal  Co.,  193 
N.  Y.  878,  86  N.  a  1093,  127  Am.  St  Rep. 
962;   Sage  v.  Mayor,  eta,  of  N.  Y.,  164  N.  Y. 

.  61,  47  N.  B.  1096,  38  Ia  R.  A.  606,  61  Am.  St. 
R^.  6^. 

[41  We  are  thus  brought  to  the  ascertain- 
ment of  the  meaning  and  ^ect  of  the  lan- 
goage  of  the  deed  of  Thomson  and  Dix  of 
1888.  The  determination  of  the  extent  of 
the  use  of  the  water  granted  by  that  deed 
determines  the  extent  of  the  nse  reserved  to 
themselves  by  the  grantors  and  granted  by 
them  to  the  defendant  under  the  deed  of 


The  right  of  each  party  was  carv- 
ed by  the  deeds  out  of  the  ownership  by 
Thomson  jand  Dtx  of  the  riparian  rights 
appurtenant  to  dielr  title  and  occupation  of 
the  bordering  land.  The  two  deeds,  that  is, 
that  of  1888  and  that  of  1902,  undoubtedly 
transmitted  with  the  conveyed  lands  the  en- 
tire rights  of  niomson  and  Dix  to  use  the 
water.  The  defendant  has  no  rights  in  or 
ownership  of  the  use  of  the  water  otbet  than 
that  annexed  to  the  land  conveyed  to  it,  as 
restricted  by  the  language  of  the  deed  of 
1888.  The  real  problem  Is  to  reach  or  ascer- 
tain the  intention  of  the  parties  expressed  in 
that  deed.  Its  language  and  the  physical 
conditions  and  (drcmnstances  attending  the 
transaction  are  to  be  considered.  Manson 
V.  Curtis,  223  N.  Y.  313,  320,  119  N.  £.  669, 
Ann.  Cas.  1918E,  247. 

[S]  As  between  the  grantors  and  the  gran- 
tee, each  doubtful  expression  will  be  under- 
stood in  the  sense  most  advantageous  to  the 
grantee.  The  right  to  use  the  water  as  pri- 
marily granted,  will  not  be  impaired  by  the 
exception  in  the  grant  further  than  necessa- 
ry. Cromwell  v.  Selden,  8  N.  Y.  253;  Price 
V.  Lawson,  74  Md.  499,  22  AO.  206. 

[6]  Turning  to  the  language  itself,  it  dis- 
closes that  the  parties  to  the  deed  mutually 
knew  that  the  land  described  in  it  was  con- 
veyed for  manufacturing  uses.  They  knew 
that  upon  it  the  mills  were  to  be  erected. 
The  grantors  were  the  largest  owners  of  the 
capital  stock  of  the  corporation  which  was 
to  erect  and  operate  them.  They  knew  that 
the  canal  flume  or  conductor,  in  its  size,  in 
the  location  of  Its  mouth  above  the  dam  and 
above  the  raceway  or  intake  to  the  sawmill, 
and  the  water  which  passed  into  and  through 
it  to  the  mills  were  to  be  for  the  purpose  of 
'propelling  machinery  or  for  manufactur- 
ing purposes  on  tlie  lands"  conveyed.  For 
such  purpose  the  grantors  conveyed  "the 
rig^t  to  take,  have  and  enjoy  by  means  of 
such  canal  flume  or  conductor  one-half  of 
all  the  water  flowing  in  the  Hudson  river  at 
that  point,  saving,  excepting  and  reserving 
therefrom  and  thereout  so  much  of  said  wa- 
ter and  the  right  to  draw  and  nse  the  same 
whenever  the  same  shall  not  be  required  by 
the  said  party  of  the  second  part,  his  heirs 
or  assigns  for  actual  use  in  propelling  machin- 
ery or  for  manufacturing  purposes  on  the 
lands  hereby  conveyed,  and  at  all  times  when 
the  water  of  said  river  shall  be  actually 
flowing  over  the  crest  of  the  said  dam  as 
shall  be  necessary  or  required  to  propel  the 
machinery  of  and  supply  iwwer  for  operat- 
ing the  sawmills,  appurtenances  and  appli- 
ances now  owned  by  said  Thomson  and  Dix 
on  and  below  said  dam."  It  is  dear  and  cer- 
tain that  the  language  of  this  grant  was 
not  used  and  cannot  be  reoeived  in  its  lit- 
eral meaning,  and  for  the  reasons:  (a)  The 
state  h^d  at  all  times  the  right  to  appropri- 
ate, in  connection  with  the  Champlain  canal. 
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all  or  any  part  of  the  waters  held  back  by 
the  dam;  and  (b)  the  grantors  had  not  the 
ownership  or  control  of,  and  conld  not  grant, 
"one-half  of  all  the  water  flowing  In  the  Hud- 
son river  at  tliat  point"  Whether  or  not 
they  owned  the  bed  of  the  river  to  Its  cen- 
ter, or  whether  or  not  the  river  was  naviga- 
ble, they  did  not  own  or  have  dominion  over 
the  water  Itself,  or,  under  the  facts  of  the 
case,  ovM'  the  nse  of  a  fixed  part  of  It.  The 
water  itself,  in  the  nature  of  things,  did  not 
and  could  not  become  the  subject  of  their 
ownership,  control,  or  conveyance.  Sweet 
V.  aty  of  Syracuse,  129  N.  Y.  316,  335,  27 
N.  E.  1081,  29  N.  B.  289;  City  of  Syracuse 
T.  Stacey,  169  N.  Y.  231,  62  N.  E.  354 ;  Pol- 
lock V.  Cleveland  Shipbuilding  Co.,  56  Ohio 
St  655,  47  N.  E.  582.  They  had  a  mere 
usufructuary  right  in  it,  subjected  to  the 
right  of  the  state  and  rights  equal  with 
theirs  in  the  owners  of  the  opposite  or  west- 
ern bank.  Their  usufructuary  and  proprie- 
tary right  was  (in  so  far  as  it  is  involved  in 
the  deeds,  and  omitting  dements  immaterial 
here)  to  draW  from  the  dammed  waters  wa- 
ter, for  the  purpose  of  power,  la  such  quan- 
tity at  any  time  as  would  not  conflict  with 
the  right  of  the  state  or  other  riparian  own- 
ers, to  be  r^umed  to  the  river  before  it 
left  their  land,  in  a  manner  reasonable  and 
safe  to  the  lower  proprietors.  Such  right 
as  an  entirety  or  any  part  of  it  they  could 
grant.  .  The  right  measured  their  title  to 
'  and  interest  in  the  water  power  in  those 
waters  and  the  extent  of  any  grant  and 
all  grants  of  power  by  than.  The  language 
of  the  deed  of  1888  discloses  that  they  were 
by  it  granting  their  such  right  as  an  entire- 
ty, diminished,  however,  by  the  exception 
created  by  the  reservation  to  themselves. 
They  deemed  the  words  "one-half  of  all  the 
water  flowing  in  the  Hudson  river  at  that 
point"  descriptive  of  the  right  In  constru- 
ing a  description  of  tills  character  we  are 
not  to  lose  sight  of  the  obvious  meaning  In 
an  attempt  to  treat  the  expression  as  accu- 
rate. It  may  liave  been,  indeed,  probably,  it 
was,  their  belief  or  view  that  they  owned  the 
eastern  half  of  the  entire  bed  of  the  im- 
pounded waters,  and  the  waters  which  flowed 
over  that  half,  and  that  therefore  they  had 
the  right  to  take,  have,  and  use  one-half  of 
all  the  water  flowing  in  the  river  at  that 
point  They  manifestly  intended  to  describe 
in  the  deed  the  maximum  of  their  right  and 
title  to  the  water  or  its  use  as  "one-half  of 
all  the  water  flowing  in  the  Hudson  river  at 
that  point"  and  to  grant  by  the  deed  the  en- 
tire of  that  right — the  entire  of  their  inter- 
est in  the  water — diminished  by  the  excep- 
tion. The  exception  In  the  deed-  constitut- 
ed by  the  reservation  to  the  grantors  of  "so 
much  of  said  waters  and  the  right  to  draw 
and  use  the  same,"  under  the  conditions  stat- 
ed, "as  shall  be  necessary  or  required  to 
propel  the  machinery  of  and  supply  power 


for  operating  the  sawmill,"  Is  cogent  proof 
of  the  correctness  of  such  conclusion.  We 
can  conceive  of  no  reason,  and  none  has  .been 
suggested  to  us,  inducing  the  grantors  to 
desire  or  stipulate  the  exception  in  case 
they  intended  to  convey,  without  It  less 
than  their  entire  ownership  of  the  water 
power,  or  intended  that  they  retained,  with- 
out it  the-  right  to  draw,  through  the  race- 
way to  the  sawmill,  all  the  water  they  want- 
ed or  could  get,  provided  it  was  somewhat 
less  than  their  grantee  drew.  If  they  Intend- 
ed either  of  such  results  the  exception  was 
Incorrectly  phrased,  and  misleading.  Nor 
can  we  conceive  of  any  ground  or  premise 
in  virtue  of  which  the  grantors  could  have 
thought  or  held  that  their  title  to  or  in- 
terest in  the  Impounded  waters  exceeded  the 
one-half  of  them,  or  that  they  did  not  by  the 
deed  transmit  their  entire  ownership  in  or 
of  them  and  their  use,  except  as  limited  by 
the  exception.  They  Intended  to  divest  them- 
selves of  their  entire  right  to  the  water  pow- 
er created  by  the  dam,  save  so  much  thereof 
as  the  operation  of  tiie  sawmill  and  the 
preservation  of  its  value  demanded.  The 
correctness  of  our  conclusion  Is  sustained, 
additionally,  by  the  expressed  purpose  of  the 
grant,  the  situation  of  the  parties  to  the 
conveyance,  and  the  conditions  and  circum- 
stances attending  the  conveyance.  We  de> 
dde  that  the  deed  of  1888  transferred  to  the 
grantee  the  entire  right,  wliicfa  was  lawfully 
incident  and  annexed  to  the  lands  bordering 
on  the  river  at  and  above  the  dam  and  own- 
ed by  Thomson  and  Dlz  at  the  time  of  its 
execution  and  delivery,  to  withdraw  and  use, 
by  means  of  the  canal  or  conduit,  the  volume 
and  momentum  of  the  dammed  waters,  ex- 
cept such  part  of  such  right  to  withdraw  and 
use  as  the  grantors  reserved  to  themselves 
by  the  exception  in  the  deed. 

[7]  The  rights  of  the  parties  must  be  de- 
termined by  us  in  accordance  with  and  as 
created  by  the  terms  of  their  deeds  from 
Thomson  and  Dix,  whldi  are  the  agreed 
fountains  of  title  to  all  their  rights  now 
under  consideration.  Those  deeds  constitut- 
ed the  estate  of  the  defendant  servient  to 
that  now  of  the  plalntifT,  and  servient  it 
must  remain.  The  defendant's  grantors 
could  not  after  the  deed  of  1888  make  use  of 
that  which  they  had  by  it  granted,  and  could 
not  use  to  the  detriment  of  their  grantee 
more  yraXec  than  was  necessary,  passing 
through  the  raceway  to  the  sawmill,  under 
the  expressed  conditions,  to  accomplish  the 
stipulated  result  The  dominant  and  servi- 
ent characters  Impressed  on  water  power  and 
water  privileges  by  their  common  owner,  by 
recorded  grants,  survive  among  his  grantees. 
Oakland  Woolen  Co.  v.  Union  Qas  &  Electric 
Co.,  101  Me.  198,  63  AtL  915. 

As  a  new  trial  must  be  granted,  we  do  nor 
consider  other  questions,  which  may  be  or 
become  of  fact,  that  have  been  argued. 
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The  judgment  shonld  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
•vent. 

HISCOCK,  O.  J,  and  CUDDBBACK, 
POUND,  CRANE,  and  ANDREWS,  JJ,  con- 
cur.   OARDQZO,  J.,  dissents. 

jQdgment  reversed,  eta 


<22t  M.  T.  M7) 

TRIMBOU  et  aL  V.  EINEBL. 

(Court  of  Appeals  of  New  York.    April  8, 1919.) 

1.  exectttobs  and  adlnnibtbatobs  4s»138(1) 
— Powers — Sai^s. 

■  Power  given  an  executor  to  seU  realty  and 
distribute  the  proceeds  does  not  authorize  him 
to  exchange  it  for  other  land. 

2.  Attobrky    and    Client    ^s»109— Nequ- 
GENCB— Land  TrrtE. 

Liability  of  an  attorney  who  negligently 
passed  record  title  to  realty  without  noting 
that  an  executor's  deed  in  chain  of  title  was  in- 
valid because  he  exceeded  his  authority  in  ex- 
dianging,  instead  of  selling,  the  land,  ia  not 
obviated  by  fact  that  client  probably  had  good 
title  by  adverse  possession,  where  such  fact  was 
not  mentioned  by  attorney,  nor  did  he  gather 
evidence  to  sustain  such  contention. 

8.  Advxbsk    Possession    «=>58  —  Hostiub 
Holding. 
.    Mere  lapse  of  time  without  hostile  holding 
will  not  give  title  to  real  estate  by  adverse  pos- 
session. 

4.  Attobnxt  and  Client  «=>129(4)— Nboli- 
OENCB— Dakagss. 
An  attorney  negligentiy  certifying  his  client's 
record  title  to  be  good  is  liable  for  broker's  com- 
missions and  title  examination  fees  incurred  by 
client  on  attempting  to  resell  the  property,  but 
not  for  expected  profits  of  the  r^ale  or  costs 
incurred  by  unreasonably  litigating  the  tiUe 
question  with  the  prospective  purchaser. 

6.  VENDOB  and  PtJBCHASEB  ®=>130(2)— "Mab- 

KEtABLB  Title"— Definition. 
A  "marketable  titie"  is  one  that  may  be  free- 
ly made  the  subject  of  resale. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Market- 
able 1?itie.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Giuseppe  Trlmboli  and  Oaetano 
Lroplce  against  John  C.  KlnkeL  A  Judgment 
of  the  Special  Term  for  defendant  was  re- 
versed, and  a  new  trial  granted  by  the  Ap- 
pellate Division  a76  App.  Dlv.  896,  162  N. 
T.  Supp.  1147),  and  defendant  appeals.    Af- 


firmed, and  Judgment  absolute  directed  for 
plaintiffs  upon  a  stipulation. 

Charles  6.  Tampleton,  of  Albany,  for  ap- 
pellant 

Charles  L.  Fasullo,  of  Brooklyn,  for  le^ 
spondents. 

CABDOZO,  3.  This  Is  an  action  by  cli- 
ent against  attorney. 

[1-3]  In  1906  the  plaintiffs  retained  the 
defendant  to  search  the  title  to  land  in 
Brooklyn  which  the  plaintiffs  were  about  to 
buy.  The  defendant  reported  that  the  title 
was  good  and  marketable  He  made  up  an 
abstract  which  he  delivered  to  his  clients. 
This  abstract  shows  that  In  1861  title  was  in 
Aaron  Clark  and  Harriet  A.  Anderson  as 
tenants  in  common.  Mr.  Clark  left  a  will 
by  which  his  real  estate  passed  to  devisees 
In  fee.  Power  to  sell  the  land  and  divide 
the  proceeds  was  given  to  the  executor.  The 
executor  in  1868  conveyed  his  testator's  nor 
divided  interest  to  the  cotenant,  Harriet  A. 
Anderson.  The  grantee  in  return  conveyed 
to  the  executor  an  interest  in  another  parcel. 
The  transaction  was  not  a  sale  for  money, 
but  an  exchange. .  Its  nature  is  disclosed  by 
'the  deed,  which  is  described  In  the  abstract 
Harriet  A.  Anderson  conveyed  the  land  is 
1868  to  one  Frederick  W.  Grimme,  whose 
tiUe  passed  thereafter,  by  mesne  convey- 
apces,  to  the  plaintiffs'  vendors.  The  law 
is  settled  that  a  power  to  sell  and  distribute 
the  proceeds  is  not  a  power  to  exchange. 
Woerz  V.  Rademacher,  120  N.  Y.  62,  68,  23 
N.  H.  1113;  Moran  v.  James,  21  App.  Dlv. 
183,  185,  46  N.  Y.  Supp.  486;  Woodward  v. 
JeweU,  140  U.  S.  247,  263,  11  Sup.  Ct  784, 
35  L.  Ed.  478.  There  was,  therefore,  a  flaw 
in  the  record  title.  The  defendant  made  no 
mention  of  it  to  his  clients.  He  made  no 
investigation  of  the  occupation  of  the  land. 
He  supplied  no  evidence  of  adverse  posses- 
sion. He  let  his  clients  complete  the  pur- 
chase on  the  assumption  that  the  record  ttUe 
was  perfect.  In  1910  the  plaintiffs  made  a 
contract  of  resale.  The  purchaser  rejected 
title  because  of  the  flaw  in  the  record.  The 
defendant  represented  the  plaintiffs  at  the 
closing.  Even  then  he  supplied  no  evidence 
of  adverse  possession.  He  made  no  claim 
that  title  could  be  sustained  upon  that 
ground.  His  position  still  was  that  the  rec- 
ord tiUe  was  sufficient  The  purchaser  sued 
for  the  deposit  and  the  exi)enses  of  searching 
title.  The  sellers  defended.  They  were 
then  represented  by  new  counsel.  The  pur- 
chaser prevailed,  and  the  titie  was  adjudged 
immarketable.  Turco  v.  Trlmboli,  152  App. 
Dlv.  431,  137  N.  Y.  Supp.  343.  This  action 
was  then  brought  to  compel  the  attorney  to 
respond  for  the  damages  resulting  from  his 
negligence.  In  defense  he  has  attempted  to 
prove  that  the  defect  in  the  record  titie  has 
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been  cured  by  advene  possession  for  more 
than  60  years.  The  trial  Judge  held  that, 
with  this  evidence  available,  there  was  a 
marketable  title,  and  that  the  defendant  had 
not  been  negligent.  The  complaint  was  dis- 
missed upon  the  merits.  The  Appellate  Divi- 
sion rules  that  "the  defendant  was  negli- 
gent in  passing  the  title  upon  the  view  that 
the  executor's  deed  was  valid."  It  therefore 
reversed  the  Judgment  and  ordered  a  new 
trial. 

We  agree  with  the  Appellate  Division  that 
negligence  was  proved.  The  executor's  deed 
was  plainly  invalid.  It  is  negligence  to  fail 
to  apply  the  settled  rules  of  law  that  should 
be  known  to  all  conveyancers.  Byrnes  v. 
Palmer,  18  App.  Div.  1,  45  N.  Y.  Supp.  479, 
afBrmed  on  opinion  below,  160  N.  Y.  699, 
65  N.  B.  1093 ;  Citizens'  Loan  tc  S.  Ass'n  v. 
Prledley,  123  Ind.  143,  23  N.  B.  1076,  7  Ij, 
B.  A.  669,  18  Am.  St.  Rep.  320;  Watson  v. 
Muirhead,  57  Pa.  161,  98  Am.  Dec.  213. 
The  defendant  knew  the  facts;  for  bis 
search  went  back  to  the  executor's  deed  and 
farther.  Knowing  the  facts,  he  was  charge- 
able with  knowledge  of  their  significance. 
In  the  absence  of  clear  and  cogent  evidence 
of  adverse  possession,  the  title  was  unmar- 
ketable. Freedman  v.  Oppenheim,  187  N.  Y. 
101,  79  N.  B.  841,  116  Am.  St.  Bep.  695. 
That  evidence,  if  it  existed,  should  have 
been  gathered  by  the  defendant,  and  preserv- 
ed in  fitting  form,  before  title  was  accepted. 
Crocker  Point  Association  v.  Oouraud,  224 
N.  Y.  343,  360,  120  N.  B.  737.  Nothing  of 
the  kind  was  done.  Mere  lapse  of  time  was 
insufficient  without  proof  of  a  hostile  hold- 
ing. Simla  V.  McElroy,  160  N.  Y.  156,  64  N. 
B.  674,  73  Am.  St  Rep.  673.  The  defend- 
ant does  not  acquit  himself  of  negligence  by 
showing  that  evidence  could  have  been  col- 
lected. He  must  show  that  it  was  collected. 
Until  that  duty  had  been  fulflUed,  the  UUe 
was  unmarketable.  ^ 

[4,  6]  The  question  remains  whether  thore 
is  any  evidence  of  damage.  The  defendant 
has  proved  that  for  more  than  50  years  the 
plaintiffs  and  their  grantors  have  been  in 
hostile  and  unchallenged  occupation  of  the 
land.  The  trial  Judge  has  held  that  they 
have  title.  We  do  not  need  to  determine 
whether  thdr  ownership  is  unclouded  by  any 
reasonable  doubt  Freedman  v.  Oppenheim, 
supra;  Simls  v.  McBlroy,  supra;  Gambrel- 
leng  V.  Purton.  125  N.  Y.  610,  26  N.  B.  907; 
Ferry  v.  Sampson,  112  N.  Y.  416,  20  N.  EL 
887;  Day  v.  Klngsland,  67  N.  J.  Bq.  134, 
41  AtL  99.  At  least  they  cannot  be  said  to 
have  made  good  their  allegatiim  that  they 
are  not  the  owners.  WooUey  v.  Newcombe, 
87  N.  Y.  605.  Their  title  to  an  undivided 
half  is  independent  of  the  power  of  sale,  and 
is  undoubted.  Their  title  to  the  other  half, 
If  not  imdoubted,  has  beed  supported  by  evi- 
dence which  would  make  out  a  prima  fade 
case  in  any  «mteat  with  an  adverse  claim- 


ant Koch  y.  BUwood,  138  App.  Div.  684, 
123  N.  Y.  Supp.  602;  Fankboner  v.  Corder, 
127  Ind.  164,  26  N.  B.  766;  Arnold  v.  Lime- 
burger,  122  Oa.  72,  79,  49  S.  B.  812;  BUUer 
V.  Bumgardner,  109  N.  C  412,  13  S.  B.  935; 
Dessaunier  v.  Murphy,  33  Mo.  184;  Gross  v. 
Disney,  96  Tenn.  692,  82  S.  W.  632.  In  auch 
circumstances  there  can  be  no  recovery  ei- 
ther of  the  whole  purchase  price  or  of  half 
of  it,  even  If  we  assiune  this  to  be  the  prop- 
er measure  of  damage  where  title  to  the 
whole  or  the  half  has  altogether  failed. 
The  doud,  if  there  is  any,  is  shadowy  and 
vague  and  distant  There  has  been  no  at- 
tempt to  prove  the  extent  to  which  the  pres- 
ence of  such  a  cloud  depreciates  the  value. 
Lawall  V.  Groman,  180  Pa.  632,  540,  37  Atl. 
98,  67  Am.  St  Rep.  662;  Whiteman  v.  Haw- 
kins, L.  B.  4  C.  P.  D.  13.  The  defendant 
arg^ies  that  the  damages  are  therefore  nom- 
inal. But  we  think  this  does  not  follow. 
The  plaintiffs  relied  on  the  defendant's  as- 
surance that  they  had  a  marketable  recorS 
title.  Belying  upon  that  assurance,  they 
made  a  fruitless  contract  of  resale.  They 
have  lost  the  commissions  paid  their  bro- 
kers. They  have  been  forced  to  reimburse 
the  purchaser  for  the  cost  of  an  examina- 
tion of  the  title.  If  the  defoidant  had  been 
diligent,  these  expenses  would  have  been 
saved.  The  consequences  were  to  be  fore- 
seen. A  marketable  title  is  one  that  may 
be  freely  made  the  subject  of  resale.  Re- 
sale Involves  certain-  expenses  as  common, 
if.  not  necessary,  incidents.  A  lawyer  takes 
the  risk  that  those  expenses  will  be  lost  if 
he  fails  to  gather  tu  due  season  the  evi- 
dences of  title.  It  is  a  loss  within  the 
range  of  probable  contemplation.  United 
States  Trust  Co.  of  N.  Y.  v.  O'Brien,  143  N. 
Y.  284,  88  N.  B.  266;  Dondis  v.  Borden,  230 
Mass.  73,  119  N.  B.  184;  Whitehead  Go.  T. 
Ryder,  139  Mass.  366,  31  N.  B.  73&  A  dif- 
ferent situation  would  be  presented  if  the 
plaintiffs  had  themselves  been  negligent  in 
failing  to  supply  proof  of  adverse  possession, 
and  had  thereby  thrown  away  the  oppor- 
tunity of  preserving  their  contract  and  mln- 
ImtSilng  the  damage.  They  are  not  charge- 
able with  negligence,  for  the  defendant  was 
still  their  lawyer,  and  when  title  was  re- 
jected, he  made  no  claim,  and  supplied  no 
evidence,  of  title  through  possession.  Crock- 
er Point  Ass'n  v.  Gouraud,  supra.  The  fault 
was  still  his  own.  It  is  true  that  the  plain- 
tiffs have  claimed  more  than  they  should  get 
They  are  not  entitled  to,  recover  the  profit* 
of  the  resale.  Hadley  v.  Baxendale,  9  Bxch. 
341;  Messmore  v.  N.  Y.  Shot  &  Lead  Co., 
40  N.  Y.  422;  Globe  Beflnlng  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.  S.  540,  ^  Sop.  Ot  764, 
47  L.  Ei.  1171.  They  are  still  the  occupants, 
and,  it  may  be,  the  owners  of  the  land, 
which,  for  all  that  the  evidence  shows,  Is 
equally  valuable  to-day.  They  are  not  en- 
titled to  recover  the  costs  of  their  lawsuit 
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wltb  the  purchaser.  It  was  foolish  as  well 
as  futile  to  litigate  the  validity  of  the  ex- 
ercise of  the  power  of  sale.  Costs  of  liti- 
gation are  not  chargeable  as  damages  unless 
reasonably  Incurred.  Gallo  v.  Brooklyn  Sav- 
ings Bank,  129  App.  Dlv.  698,  700,  114  N.  Y. 
8upp.  78 ;  Hammond  v.  Bussey,  20  Q.  B.  D. 
79;  Fitzgerald  v.  Heady,  225  Mass.  75,  77, 
113  N.  E.  844 ;  Sedgwick  on  Damages,  |  236. 
Payments  made  in  the  reasonable  endeavor 
to  discover  evidence  of  adverse  possession 
may  stand  upon  another  basis.  Den  Norske 
Am.  Actlesselskabet  v.  Sun  Printing  &  Pub. 
Ass'n,  226  N.  Y.  1,  122  N.  E.  463;  Jones  ▼. 
Morgan,  90  N.  T.  4,  11,  12,  43  Am.  Rep.  131. 
But  we  have  said  enough  to  show  that  there 
Is  some  evidence  of  damage.  Beyond  that 
we  need  not  go.  The  extent  of  the  recov- 
ery is  not  important  at  this  time.  If  the 
plaintiffs  made  out  a  right  to  anything,  the 
Appellate  Division  did  not  err  In  granting 
a  new  trial.  Upon  the  inquest  that  will  fol- 
low the  defendant's  stipulation  for  Judgment 
absolute  may  charge  him  with  heavier  dam- 
ages than  he  would  otherwise  have  to  bear. 
That  risk,  however,  was  assumed  when  the 
stipnlatlon  was  given. 

The  order  should  be  afflrmed,  and  Judg- 
ment absolute  directed  in  favor  of  the  plain- 
tiffs upon  the  stipulation,  with  costs  in  an 
courts. 

HISCOCK,  0.  J.,  and  COLLIN,  CUDDB- 
BACK,  POUND,  CRANE,  and  ANDBESWS, 
33^  concur. 

Order  affirmed,  etc. 


<1I6  N.  T.  n) 

SPERDUTO  V.  NEW  YORK  CITY  INTBB- 
BOROUOH  BY.  CO. 


<Goart  of  Aiveals  of  New  York. 
1919.) 


March  18, 


1.  Mastkb  and  Servant  «=>417(3^)— Work- 
xkn's  Coufensation  Act— Pbockedinqs— 
Review— Abpkai/—" Aw ABD  ob  Decision." 

A  notice  sent  by  the  state  Industrial  Com-' 
mission,  to  a  self-insuier  under  the  Workmen's 
Oompensation  Law,  requiring  that  the  present 
value  of  an  award  of  weekly  compensation  be 
paid  into  a  special  fund  under  Workmen's  Com- 
pensation Law,  {  27,  as  amended  by  Laws  1917, 
«.  705,  pursuant  to  a  general  resolution  by  the 
«ommiJs8ion,  is  not  an  award  or  decision  of  the 
commission  within  Workmen's  Compensation 
Law,  f  23,  and  not  appealable. 

2.  Master  and  Servant  9=9419— Wobkioen'b 
oomfensation  act— pbocbedmos— awabd 
—Right  to  Change. 

An  award  of  weekly  compensation  under  the 
Worlonen's  Compensation   Law  is  in  effect  a 


judgment,  and  cannot  be  changed  by  leqniring 
payment  of  the  present  value  thereof  into  a 
special  fund  without  notice  and  opportunity  to 
be  heard  being  given  the  interested  parties,  nor 
after  the  giving  of  sudi  notice  and  opportunity 
can  it  be  vacated  or  modified  by  a  general  reso- 
lution. 

Appeal  from  Supreme  Courts  Appellate  Di- 
vision, Third  Department 

Proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  by  Carmela 
Sperduto,  widow  of  Angelo  Sperduto,  em- 
ploye, opposed  by  the  New  York  City  Inter- 
borough  Railway  Company.  From  an  order 
of  the  Appellate  Division  (186  App.  Dlv.  148, 
173  N.  Y.  Supp.  834),  reversing  what  it  con- 
sidered a  determination  of  the  state  Indus- 
trial Commission,  the  state  Industrial  Com- 
mission appeals.    Appeal  dismissed. 

Charles  D.  Newton,  Atty.  Oen.,  and  Robert 
W.  Bonynge,  of  New  York  City  (B.  O.  Aiken, 
of  Albany,  of  counsel),  for  appelant. 

Alfred  T.  Davison,  of  New  York  dty,  tor 
respondent 


Mclaughlin,  J.  The  respondent  Is,  and 
during  the  times  referred  to  was,  a  self-in- 
surer under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c  67).  Some  time  prior 
to  the  6th  of  March,  1918,  one  Angelo  Sper- 
duto, wliile  in  its  employ,  received  an  Injury 
which  resulted  in  his  death,  for  which,  on 
the  14th  of  March,  1918,  an  award  of  com- 
pensation was  made  to  lUs  widow  and  de- 
pendenta  The  award  directed  that  certain 
payments  be  made,  per  week,  to  the  widow 
during  widowhood,  and  to  the  dependents 
during  dependency. 

On  the  21st  of  May,  1918,  the  commission 
passed  a  resolution  to  the  effect  that  every 
mutual  compensation  insurance  company  and 
every  self-insurer  should,  on  or  before  July 
31,  1918,  pay  Into  the  state  fund,  as  a 
special  fund,  under  the  terms  of  section  27  of 
the  Workmen's  Compensation  Law,  as  amei^d- 
ed  by  chapter  705  of  the  Laws  of  1917,  the 
present  value  as  of  that  date  of  the  future 
installments  of  death  benefits  under  every 
award  against  such  carrier  for  death  occur- 
ring* as  a  result  of  accident  happening  be- 
tween July  1,  1917,  and  December  31,  1917, 
inclusive. 

On  the  28th  of  June  following,  the  commis- 
sion, by  its  cashier,  sent  to  the  respondent 
a  notice  which  referred  to  the  claim  by  num- 
ber, and  read.  In  part,  as  follows: 

"Gentlemen. — Pursuant  to  the  requirements 
of  a  resolution  of  the  State  Industrial  Commis- 
sion, dated  May  21,  1918,  you  are  hereby  in- 
structed to  pay  into  the  State  Insurance  Fund, 
under  the  terms  of  section  27  of  the  Workmen's 
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OompenaatioD  Iaw,  the  following  amoonts  in 
respect  of  the  aboye-numbered  award: 

Net  present  Talne  ot  tatura  liutallmeiita  of 

compenaatlon     |E,4li(  11 

lioadiiic  tor  admlnlitratlon  expense  (1%)  ..     218  24 


Total  to  be  paid  In  ts,674  36 


"This  amoant  la  required  to  be  paid  on  or 
before  Jolr  81,  1B18." 

After  tbe  receipt  of  this  notice,  the  em- 
ployer served  a  notice  ot  appeal  which  read, 
in  part,  as  follows: 

"Please  take  notioe  that  New  York  City  In- 
terborough  Bailway  Company,  the  above-named 
employer  and  self-insurer,  hereby  appeals  to  the 
Appellate  Diyision  of  the  Sni^enie  Court,  Third 
Judicial  Department,  from  a  decision  and 
award  of  tbe  State  Industrial  Oommismon,  Bu- 
reau of  Workmen's  Compensation,  made  here- 
in and  dated  June  28, 1918,  whereby  New  York 
City  Interbonnigh  Bailway  Company,  the  em- 
ployer and  self-insurer,  is  instructed  to  pay 
into  the  state  insurance  fund  under  the  terms  of 
section  27  of  the  Workmen's  Compensation 
Law,,  the  following  amounts,  in  respect  of  this 
award."  , 

Then  follow  tbe  amounts  directed  to  be 
paid. 

The  Appellate  Division  considered  the 
notice  sent  out  by  tbe  cashier  as  a  determina- 
tion or  decision,  and  reversed  it  The  Attor- 
ney General  appeals  to  this  court 

[1]  Section  23  of  th^  Workmen's  Compensa- 


tion Law  (ConsoL  Laws,  c.  67)  permits  an  ap< 
peal  from  an  award  or  decision  of  the  com- 
mission, Tbis  notice  was  neither.  The  ap- 
peal, therefore,  presents  nothing  which  this 
court  can  review,  and  must  be  dismissed. 

[2]  While  the  appeal  does  not  bring  np  for 
consideration  the  validity  of  the  resolution 
adopted  May  21, 1018,  we  think,  for  the  guid- 
ance of  the  commission,  It  Is  proper  to  state , 
that  if  It  did,  the  same  result  would  follow. 
The  award  made  was  in  the  nature  of  a 
Judgment  It  finally  and  conclusively  de- 
termined the  rights  of  the  parties  under  tbe 
Workmen's  Compensation  Law.  It  n>uld  not 
be  substantially  changed,  as  proposed  In  this 
case,  without  notice  to  the  parties  Interest- 
ed and  an  opportunity  given  them  to  be 
heard.  After  such  notice  and  opportunity, 
before  a  different  method  of  payment  could 
be  fixed,  the  award  previously  made  either 
had  to  be  vacated  or  modified,  and  that 
could  not  be  done  by  an  omnibus  resolution 
like  tbe  one  adopted.  In  saying  this,  how- 
ever, we  do  not  mean  to  limmate  that  sec- 
tion 27,  as  amended  by  chapter  705  of  the 
Laws  of  1917,  Is  a  valid  legislative  enact- 
ment That  question  Is  not  before  us,  and 
we  do  not  consider  it 

The  appeal  should  be  dismissed,  without 
costs. 

HISOOOK,  a  J.,  and  CHASE,  OOLUN, 
CUDDBBAiCK,  and  GBANEl,  JJ.,  concur; 
H06AN,  J.,  concurs  In  result, 

Appeal  dismissed. 


Digitized  by 


Google 


Ind.) 

(US  Ind.  283) 

WILLIAMS  7.  STATB. 


(No.  23100.) 
(Supreme  Court  of  Indiana.    May  9,  1919.) 


whiLiams  v.  stats  209 

(121  N.B.)  ^ 

grand  jurors  knew  names  of  those  paying  bribes, 
or  that  evidence  before  them  was  satisfactory, 
so  that  omission  to  a^ege  their  names  was 
not  fatal 


1.  GoNSPiRACT      ^943(6)  —  iNDicnanr  — 
Bbibebt. 

An  indictment  under  Bums'  Ann.  St.  1914, 
f  2647,  for  conspiring  to  commit  a  felony  de- 
fined by  section  2378  as  the  solicitation  or  ac- 
ceptance of  any  bribe  by  a  prosecuting  attorney, 
must  not  only  state  facts  showing  the  conspira- 
cy, but  must  also  charge  the  felony  with  same 
particularity  as  though  accused  was  to  be  tried 
for 'the  felony  alone. 

2.  IVDiefiCBST    AND    INFOBUATIOIT     «=>137(1) 

—Motion  to  Quash— Detfeotb  Appeasing 

ON  Tack  <»  Indictment. 
Under  Barns'  Ann.  St.  1914,  |  2066,  cIs.  2 
and  4,  specifying  grounds  proper  to  be  assigned 
on  a  motion  to  quash  an  indictment,  section 
2063,  cl.  10,  forbidding  the  quashing  of  an  in- 
dictment for  defects  not  prejudicing  defendant's 
substantial  rights  on  the  merits,  and  section 
2062,  d.  5,  relating  to  sufficiency  of  indictments, 
defects  not  appearing  upon  face  of  an  indict- 
ment are  not  raised  by  a  motion  to  quash. 

3.  Indictkent   and   Inw)B1£ATI0N    ^s>187(6) 
—Motion  to  QuAsd— Cebtaihty. 

Under  Bums'  Ann.  St.  1914,  f  2065,  ds. 
2  and  4,  specifying  grounds  for  a  motion  to 
quash,  secticm  2063,  d.  10,  forbidding  quashing 
of  an  indictment  for  defects  not  prejudicing  sub- 
stantial rights  on  the  merits,  and  section  2062, 
cl.  5,  relating  to  snfSdency  of  indictments, 
where  offense  is  charged  with  such  certainty 
that  defects  do  not  prejudice  defendant's  sub- 
stantial rights  they  must  be  disregarded. 

4.  CoNSPiBACT    «=>28— To  Comfn  Felony— 
Definition. 

A  "conspiracy"  is  a  combination  of  two  or 
more  persons  by  some  concerted  action  to  ac- 
complish an  act  or  purpose  which  by  statute  la 
defined  to  be  a  felony. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  (Con- 
spiracy.]  ' 

6.   CONSPIBAOT        «=>43(4)    —    iNOIOnlBIfT    — 

Pasties   fbou   Whom   Bbibbs   Would    bs 

Solicited— Knowledge. 
In  indictment  predicated  on  Bums'  Ann.  St. 
1914.  H  2378,  2647,  against  an  acting  deputy 
prosecuting  attorney  for  oonspiring  to  commit 
a  fdony  by  solidting  bribes  from  persons  op- 
erating gambling  places,  etc.,  in  violation  of 
law,  or  who  might  thereafter  be  so  engaged,  it 
was  unnecessary  to  allege  that  conspirators  at 
time  of  conspiracy  knew  of  specific  violations 
or  names  of  persons  so  engaged  and  from  whom 
they  would  solldt  bribes. 

6.  Indictment  and  Infoemation    «=3l01  — 
Pbosectjtino  Attobney's   Solicitation  of 
Bribes— Names  of  Persons  Contbibutino. 
Tbttt   indictment   under    Bums'    Ann.    St 
1914,  {§  2378,  2647,  against  an  acting  deputy 
prosecuting  attorney   for  conspiring  to   solidt 
bribes  from  persons  then  or  thereafter  engaged 
in   violating  the   law    alleged   recdpt   of   cer- 
tain   amount,   did   not   necessarily   show   that 


7.  (JONSPIRACT       «=943(5)    —   Indictmbht   — 

SouorrATioN  of  Bbibes— Ovxbt  Act. 
An  indictment  under  Bums'  Ann.  St.  1914, 
I  2647,  for  conspiring  to  commit  a  felony  de- 
fined by  section  2378,  as  the  solidting  bribes 
by  any  prosecuting  attorney,  need  not  show 
overt  acts  done  in  pursuance  of  conspiracy. 

8.  Indictment  and  Infobmation  ®=>101  — 
Conspiracy— Pbosecdtinq  Attorney's  So- 
licitation of  Bbibes— Names  of  Contbib- 
UTiNa  Pabtiks. 

In  an  indictment  under  Bums'  Ann.  St. 
1014,  g  2647,  for  conspiring  to  commit  a  fdony, 
defined  by  section  2378  as  the  soliciting  of 
bribes  by  any  prosecuting  attorney,  if  the  names 
of  the  persons  to  be  solidted  were  known,  or  if 
they  were  reasonably  ascertainable  by  grand 
jury,  they  should  have  been  pleaded. 

9.  Indictment  and  Infobmation  ^ssTl  — 
Pabticulabity. 

Generally,  particularity  in  charging  a 
crime  is  required  in  order'  to  give  identity  and 
certainty  to  transactions  upon  which  pleading 
is  based,  and  thereby  enable  accused  to  plead 
his  conviction  or  acquittal  in  bar  of  another 
prosecution  for  same  offense,  and  when  that  is 
done  the  rule  is  satisfied. 

10.  Indictment  and  Infobmation  ^^lOl  — 
Solicitation  op  Bbibeb— Names  of  Par- 
ties Paying  Bribes. 

An  indictment  under  Bums'  Ann.  St.  1914, 
S  2647,  for  conspiring  to  commit  a  fdony  de- 
fined by  section  2378  as  the  solicitation  of 
bribes  by  any  prosecuting  .officer,  where  names 
of  persons  to  be  solicited  are  unknown,  may  so 
state,  and  will  be  a  suffident  excuse  for  failing 
to  name  audi  persons. 

11.  Conspiracy  ®=s28  —  Solicitatior  of 
Bbibes— Offense. 

Under  Bums'  Ann.  St  1914,  |  2647,  mak- 
ing it  an  offense  to  conspire  to  commit  a  felo- 
ny, and  section  2378,  making  any  prosecuting 
attorney's  solidtation  of  bribes  a  fdony,  a  con- 
spiracy by  a  prosecuting  officer  and  other  offi- 
cers to  solidt  bribes  is  a  crime,  as  conspirators 
need  not  be  charged  and  tried  singly  under  the 
bribery  statute,  section  2378. 

12.  Conspiracy  ®=>43(7)— Prosecuting  At- 
tobney's Solicitation  of  Bribes— Owneb- 
BHtP  of  Money— Indictment. 

An  indictment  under  Bums'  Ann.  St  1914, 
I  2647,  for  conspiring  to  commit  a  felony  de- 
fined by  section  2378  as  a  prosecuting  attor- 
ney's solidtation  of  bribes,  need  not  direcUy  al- 
lege that  such  money,  etc.,  was  property  of  the 
persons  to  be  solicited,  in  view  of  the  well-de- 
fined and  well-understood  meaning  of  the  word 
"bribe." 

13.  Bbibkry    «=»1(1)— "Bribe." 

A  "bribe"  is  any  gift,  advantage,  or  emol- 
ument offered,  given,  or  promised  to,  or  asked 
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or  accepted  by,"  any  public  ofScer  to  inflaence 
his  behavior  in  office. 

[Ed.  Note.— For  othdr  de6nition^  see  Words 
and  Phrases,  First  and  Second  Series,  Bribe.] 

14.  CoNSPiKAOT    «=337  —  AfKBOiB  IN  Cbike 
CoHionxD. 

Where  an  indictment  charges  a  conspiracy, 
as  nnder  Burns'  Ann.  St  1914,  (  2647,  and 
also  an  overt  act  such  as  the  solicitation  or  ac- 
ceptance of  bribes  by  a  prosecuting  attorney 
which  is  itself  a  felony  under  section  2378,  the 
conspiracy  is  not  merged  in  the  felony,  where 
defendant  is  put  on  trial  on  the  charge  of  con- 
spiracy only. 

15.  iNDICnCERT     AND      INVOBICATION     «S9l25 
(5%)— CONSPIBACT— DUPLICITT. 

An  indictment  under  Bums'  Ann.  St  1914, 
S  2647,  for  conspiring  to  commit  a  felony  de- 
fined by  section  2378  as  a  solicitation  of  bribes 
by  a  prosecuting  attorney  from  persons  conduct- 
ing various  illegal  businesses  so  classified  as  to 
bring  them  within  prohibition  of  criminal  stat- 
ntea,  was  not  bad  for  duplicity. 

16.  Indiothknt  and  Intobmation    «s>71  — 

CONBFIRACT     TO     COIOOT     FKLONT    —    CBB- 
TAINTT. 

An  indictment  nnder  Bums'  Ann.  St  1014, 
S  2647,  for  conspiring  to  commit  a  felony  de- 
fined by  section  2378  as  a  solicitation  of  bribes 
by  a  prosecuting  attorney,  sufficient  to  enable 
court  and  jury  to  distinctly  understand  the  is- 
sue to  be  tried  and  to  fully  inform  defendant  of 
nature  of  charge,  was  not  uncertain. 

17.  Cbiminai,     Law    «=>278(2)  —  Plea     in 

^BATEUXNT— GHAIXENQE   TO    OKAND    JUBOB. 

Under  Bums'  Ann.  St  1014,  |  1965,  d.  7, 
permitting  one  charged  with  felony  to  chal- 
lenge an  individual  grand  juror  before  jury  is 
sworn  on  ground  that  he  cannot  act  impartial- 
ly and  without  prejudice  to  defendant's  substan- 
tial rights,  defendant  after  Indictmmt,  may 
not  challenge  a  jnror  for  such  cause  by  plea  in 
abatement 

18.  CBiinNAi.  XiAW    ^=»281  —  Deitdbkeb  to 
Pusii  IN  AbAtbment— Admission. 

A  demnrrer  to  a  plea  In  abatement  admits 
all  the  facts  of  the  plea  well  pleaded. 

10.  Cbikinai  Law  «=s>280(l)  —  Plba  nf 
Abatement— Vauditt. 
A  plea  in  abatement  not  den:^g  the  merits 
of  a  prosecution,  and  only  tending  to  delay  the 
remedy,  will  be  upheld  only  after  strict  con- 
struction, and  unaided  by  any  intendment  or 
presumption  of  law  or  fact,  it  is  found  to  be  cer- 
tain and  conclusive  against  such  supposable 
matter  as  can  properly  be  replied. 

20.  Obimtnai,  Law   «=»1144(10)  —  Appoint- 
ment or  Special  Pbosecutino   Officb»— 

PBESTTMPTION   of  REGUr.ABITT. 

Where  the  facts  before  the  lower  court 
when  a  special  prosecuting  attorney  was  ap- 
pointed are  not  before  appelate  court,  the  pre- 
sumption, in  the  absence  of  a  contrary  showing 
in  favor  of  the  regularity  of  proceedings  in 
trial  court,  must  prevail. 


21.  Cbiminai,  Law  ^=9630  (2)  —  Speciai. 
Pbosecutino  Officsb  —  Appointment  bt 
Tbiai,  Coubt. 

Though  no  statute  expressly  authorizes  the 
appointment  of  a  special  prosecuting  attorney, 
courts  having  general  jurisdiction  of  criminal 
matters  have  the  inherent  power  in  their  sound 
discretion  to  appoint  attorneys  to  assist  the 
prosecutor  in  the  trial  of  criminal  x»8e8. 

22.  CsnoNAi.  Law  «=9278(2)— Grand  Jubt 
^»34  —  Pbebencx  op  Sfeciaixt  Appoikt- 
KD  Pbosboutob. 

In  view  of  Bums'  Ann.  St  1914,  |  X980,  re- 
quiring prosecuting  attorneys  to  appear  b^ore 
grand  jury,  and  section  9406,  requiring  them 
to  conduct  prosecutions  for  felonies,  the  pres- 
ence of  a  specially  appointed  prosecuting  of- 
ficer at  deliberations  of  grand  jury  and  his  ac- 
tive insistence  that  defendant  be  indicted  on' 
testimony  was  unauthorized,  as  there  must  be 
no  opportunity  for  the  improper  influences  up- 
on grand  jury  after  investigation  is  closed,  and 
it  was  a  good  ground  of  abatement 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty;  Fred  CL  Oause,  Speclal  Judge. 

Gene  Williams  was  convicted  on  a  s^utrate 
trial  of  a  felonious  'conspiracy  to  solicit 
bribes  and  sentenced  to  pay  a  fine  and  to 
Imprisonment,  and  he  appeals.  Beversed, 
with  Instructions  to  grant  a  new  trial,  to 
overrule  a  demurrer  to  a  paragraph  of  a  plea 
In  abatement,  and  for  further  proceedings. 

Geo.  W.  Cromer  and  Barry  Long,  both  of 
Munde,  for  appellant 

n.  S.  Lesh,  of  Huntington,  Elmer  EL  Hast- 
ings, of  Washington,  Ind.,  Eklward  M.  White, 
of  Indianapolis,  John  G.  McCord,  of  Plne- 
vUlage,  Wilbur  Ryman  and  Horace  G.  Mur- 
phy, both  of  Munde,  and  £le  Stansbury,  of 
Indianapolis,  tor  the  State. 

MTBRS,  J.  This  Is  a  prosecution  by  the 
state  against  fhe  appellant  and  six  other 
persons  upon  -a  Joint  Indictment '  charging 
them  with  a  felonious  conspiracy  to  solicit 
bribes.  The  Indictment  is  In  one  count  De- 
fendants, after  severally  and  unsuocessfally 
moving  to  quash  the  Indictment,  filed  i.  plea 
In  abatement  In  ten  paragraphs,  t6  which  a 
demurrer  to  the  first  nine  paragraphs  was 
sustained,  and  the  tenth  paragraph,  on  mo- 
tion, was  stricken  out  Appellant's  separate 
and  several  motion  for  an  order,  requiring 
the  state  to  file  a  bill  of  particulars  was  over- 
ruled. Appellant  then  waived  arraignment 
and  entered  his  plea  of  not  guilty.  His  re- 
quest for  a  separate  trial  was  granted ;  trial 
by  Jury  resulting  In  a  verdict  of  guilty. 
Thereafter  various  motions  were  each  over- 
ruled. Judgment  followed,  assessing  bis  fine 
at  $200  and  costs,  and  Imprisonment  from  2 
to  14  years  in  the  state  reformatory.'  From 
this  Judgment  he  appeals  and  assigns  as. 
error:  (1)  The  overruling  of  his  motion  to 
quash  the  Indictment 
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{1]  Tbls  Indictment  la  predicated  on 
tlons  2847  and  2378,  Bums  ldl4.     Section 
2647  reads  as  follows: 

"Any  person  or  persong  who  ahall  onite  or 
combine  with  any  other  person  or  persons  for 
the  purpose  of  committing  a  felony,  within  or 
without  this  state;  or  any  person  or  persons 
who  shall  knowingly  unite  with  any  other  per- 
son or  persons,  body,  association  or  combina- 
tion of  persons,  whose  object  is  the  commission 
of  a  felony  or  felonies,  within  or  without  this 
state,  shall,  on  conviction,  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  five  thousand 
dollars,  and  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  fourteen 
years." 

Tbe  felony  of  whldh  aK>ellant  Is  alleged 
to  have  conspired  to  commit  is  defined  by 
section  2378,  and  as  applicable  to  this  case  is 
as  follows: 

"Whoever,  being  •  •  •  Intrusted  with  the 
administration  of  justice  or  prosecuting  attor^ 
ney,  either  before  or  after  his  election,  quali- 
ficati<m,  appointment  or  employment,  solicits  or 
accepts  any  such  money,  promise  or  valuable 
thing,  to  influence  him  vrith  respect  to  his  offi- 
cial duty,  or  to  influence  his  action,  vote,  opin- 
ion or  judgment  in  any  matter  pending  or  that 
might  legally  come  before  him,  shall,  on  con- 
viction, be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  fourteen 
years,  fined  not  exceeding  ten  thousand  dollars, 
and  disfranchised  and  rendered  incapable  of 
holding  any  office  of  trust  or  profit  for  any 
determinate  period." 

This  court  has  consistently  held  that  an  in- 
dictment, as  here  In  question,  to  be  good  as 
against  a  motion  to  quash  must,  not  only 
state  facts  showing  the  conspiracy,  but  also 
diarge  the  felony  with  the  same  plarticalarlty 
as  though  tbe  accused  was  to  be  tried  for  the 
feiony  alone.  AUen  v.  State,  183  Ind.  87,  46, 
107  N.  H.  471;  Green  y.  State,  157  Ind.  101, 
eo  N.  B.  941;  Bamhart  y.  State,  164  Ind.  177. 
66  N.  Bi  212;  Smith  y.  State,  88  Ind.  87; 
Woodsman  y.  State,  179  Ind.  697,  102  N.  £>. 
130. 

[2,  t]  Our  Criminal  Code,  section  2065, 
Bums  1014,  specifies  the  grounds  or  reasons 
proper  to  be  assigned  In  support  of  a  motion 
to  quash  an  Indictment  or  affidavit,  and  the 
spedflc  objections  pointed  out  by  appellant 
are  all  covered  by  clauses  2  and  4  of  that 
section,  which  provide  tbat  an  indictment 
or  affldaylt  must  be  held  good  unless  upon  its 
face  it  appears  that  the  fbets  stated  therein 
do  not  constitute  a  public  offense,  or  that  It 
does  not  state  tbe  offense  with  sufQdeut  cer- 
tainty. 

Along  with  these  provisions,  we  must  keep 
In  mind  section  20(33,  Bums  1914,  d.  10, 
which  provides  that  no  indictment  shall  be 
deemed  Invalid  or  quashed  for  any  "defect 
or  Imperfection  which  does  not  tend  to  tbe 
prejudice  of  tbe  substantial  rights  of  the 
defendant  upon  the  merits."  Also,  sectioa 
2062,  Bums  1914,  d.  5,  tbat  an  Indictment  will 


be  deemed  sufficient  if  "Tbe  ofTense  diarged 
is  stated  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  judgment  upon  a 
conviction  according  to  the  right  of  the  case." 
The  indictment  before  us  covers  20  type- 
written  pages  of  the  record,  and  In  our  opin- 
ion no  good  purpose  .wUl  be  subserved  by 
copying  It  into  this  opinion.  In  substance, 
it  charges  that  appellant  on  May  1, 1914,  was 
the  duly  appointed  and  acting  deputy  pros- 
ecuting attorney  for  Delaware  coun^,  and 
as  such  deputy  bad  charge  of  all  criminal 
prosecutions  before  justices  of  the  peace,  and 
tbe  city  court  in  tbe  dty  of  Muncie,  Ind.; 
that  said  dty  U  a  city  of  tbe  third  class; 
tbat  on  and  prior  to  Hay  1,  1914,  there  were 
in  tbe  dty  of  Munde  more  than  25  bouses  of 
lU  fame  resorted  to  for  tbe  imlawful  purpose 
'of  prostitution  and  lewdness  by  persons,  male 
and  female,  who  were  then  and  there  of  bad 
reputation  for  chastity  and  virtue ;  tbat  there 
were  more  than  26  persons  then  and  there  in 
charge  of  or  keeping  certain  rooms  in  the 
dty,  then  and  there  unlawfully  used  for  the 
purpose  of  gambling  and  where  gaming  was 
permitted  to  be  carried  on;  that  there  were 
then  and  there  more  than  100  places  kept  and 
operated  by  persons  for  the  unlawful  sale  of 
intoxicating  Iquors ;  that  more  than  100  gam- 
ing and  gambling  devices  of  various  kinds 
were  then  and  there  in  unlawful  operation  in 
various  places,  and  which  wore  then  and  there 
unlawfidly  running  and  operated  for  the  pur- 
pose of  gaming  and  betting ;  that  more  than 
20  houses  of  assignation  were  then  and  there 
unlawfully  being  mn  and  (q>erated  by  varioUig 
persons  In  said  dty;  that,  at  the  time  the 
alleged  offense  is  diarged  to  bave  been  c(»n- 
mltted,  eadi  iand  all  of  the  persons  jointly 
Indicted  with  appellant  were  tbe  duly  elected 
or  appointed,  qualified,  and  acting  officers 
of  said  dty,  and  tbe  offices  so  bdd  by  them 
were  those  of  mayor,  dty  police  commission- 
ers, chief  of  police,  and  a  dty  patrolman; 
tbat  appellant  and  tbe  other  persons  named  in 
tbe  indictment  did  thai  and  there  unite,  com- 
bine, conspire,  and  confederate  with  eadi  oth- 
er and  in  their  official  capadty  to  feloniously 
and  corruptly  ask,  solidt,  and  demand  in  per- 
son, and  by  other  iwrsons,  agents,  and  em- 
ployes who  might  be  hired  to  act  for  them 
and  each  of  them,  money  and  otti»  things  of 
value  as  a  bribe  or  bribes  from  eadi  and  all 
of  tbe  persons  so  engaged  in  the  various  dass- 
es  of  ousiness  heretofore  named,  or  who  might 
thereafter  engage  in  such  business  or  busi- 
nesses, and,  in  consideration  for  the  money 
or  other  things  of  value  paid  or  contributed 
by  sndi  persons,  they  were,  by  such  officers, 
to  be  shidded  and  protected  from  prosecution, 
and  permitted  to  run  and  operate  their  vari- 
ous kinds  of  business  without  molestation  so 
long  as  they  should  or  would  pay  a  certain 
sum  of  money  weekly  to  appellant  or  bis  co- 
conspirators indicted  with  him ;  that,  pursu- 
ant to  said  unlawful  and  felonious  combina- 
tion and  conspiracy  and  in  fnrtberance  there- 
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of,  they  and  eadh  of  Bald  conspirators  per- 
sonally and  through  others  as  go-betweens 
did  solicit,  from  the  Tarloua  persons  so  en- 
gaged In  the  various  classes  of  business 
aforesaid,  money  and  other  things  of  value 
as  bribes,  and  as  a  pecuniary  reward  for  pro- 
tection and  freedom  fvom  arrest  and  raids 
on  their  places  of  business;  that  they  (per- 
sons named  In  the  indictment)  did  then  and 
there  feloniously  as  such  officers  receive 
bribes  and  pecuniary  rewards  of  and  from 
persons  running  and  operating  said  various 
Illegal  business  and  Immoral  places,  a  large 
sum  of  money,  to  wit,  $10,000,  for  the  pur- 
pose of  Influencing  each  and  all  of  them  with 
respect  to  his  and  their  official  action  In  any 
matter  pending,  or  that  might  legally  come 
before  him  or  them ;  that  thereafter  the  said 
persons  as  such  officers  did  unlawfully,  felo- 
niously, and  corruptly  refuse,  and  would  not 
prosecute,  or  cause  to  be  prosecuted,  any  of 
the  parties  so  as  aforesaid  paying  them  said 
bribe  and  brit)e8,  but  did  then  and  there  pro- 
tect and  defend  them,  and  save  than  and 
their  places  from  raids,  and  the  said  parties 
from  arrest  and  pnnlshmait  for  the  said 
numerous  violations  of  the  law;  that  the 
names  of  the  persons  from  whom  money  and 
other  things  of  value  were  to  be  solicited,  or 
who  were  solicited  and  who  contributed  such 
bribes  and  rewards,  were  to  the  grand  Jury 
unknown. 

Appellant  Insists  that  the  facts  stated  in 
this  indictment  are  not  sufficient  to  constitute 
a  public  offense  for  the  reasons:  (1)  That  it 
fails  to  show  knowledge  on  his  part  of  any 
crime  which  he  was  to  conceal,  or  In  favor 
of  which  his  official  acts  were  to  be  perform- 
ed; (2)  that  it  fails  txi  disclose  the  name  or 
names  of  the  person  or  persons  who -were  to 
be  allowed  to  commit  the  crimes  or  crime 
named  therein,  or  the  places  where  the  al- 
leged Climes  were  to  be  committed  wbfch 
were  to  be  concealed  by  any  of  the  defend- 
ants ;  (3)  that  there  is  no  crime  known  to  the 
law  as  a  conspiracy  to  solicit  bribes ;  and  (4) 
that  It  falls  to  allege  the  ownership  of  the 
money,  or  other  things  of  value  to  be  solicited 
from  the  various  unknown  persons  referred 
to  therein. 

Directing  our  attention  to  the  alleged  de- 
fects In  the  indictment  relied  on  by  appel- 
lant, and  applying  the  various  statutory 
provisions  to  which  attention  Is  called,  it 
must  be  conceded  that,  unless  such  defects 
appear  upon  the  face  of  the  indictment, 
they  are  not  raised  by  a  motion  to  quash, 
or  If  they  do  appear,  and  the  offense  is 
charged  with  such  certainty  that  such  de- 
fects do  not  tend  to  the  prejudice  of  his 
substantial  rights,  they  most  be  disregarded. 
Waggoner  v.  State,  155  Ind.  341,  58  N.  B. 
190,  80  Am.  St  Rep.  237;  Selby  t.  State, 
161  Ind.  667,  69  N.  B.  463 ;  Padgett  v.  State, 
167  Ind.  179,  78  N.  TE5.  663. 

[4]  The  "conspiracy"  here  sought  to  be 
<diarged  may  be  defined  as  a  combination  of 


two  or  more  persons  by  some  concerted  ac- 
tion to  accomplish  an  act  or  purpose  which 
by  statute  Is  defined  to  be  a  fel<Miy.  1  Boa- 
vier's  Law  Diet.  (Rawle's  3d  E5d.)  621. 

[S]  The  indictment  charges  that  more 
than  200  persons  In  the  city  of  Munde  were 
engaged  in  running  and  operating  places  in 
that  dty  In  violation  of  the  law.  These 
places  and  the  alleged  violations  are  clas- 
sified according  to  the  character  of  the  sev- 
eral alleged  offenses.  These  allegations 
become  Important  as  they  show  an  oppor- 
tunity for  the  commission  of  the  alleged 
crime.'  The  Indictment  also  charges  that 
appellant  and  those,  Indicted  with  him  "did 
then  and  there  feloniously  and  knowingly 
unite,  combine,  conspire,  and  confederate 
together"  to  solicit  bribes  from  persons  en- 
"gaged  in  the  various  businesses  specifically 
mentioned  in  the  indictment  or  who  might 
thereafter  be  thus  engaged.  The  two  domi- 
nant elements  of  the  crime  here  sought  to 
be  charged  are  a  conspiracy  and  a  felony. 
In  this  case  the  conspiracy  entered  into  did 
not  have  reference  to  any  particular  named 
person  as  a  victim,  but  it  had  to  do  with 
those  guilty  of  certain  named  violations. 
In  such  cases  it  is  unnecessary  to  allege 
that  the  conspirators  knew  at  the  time  of 
forming  the  conspiracy  of  spedflc  violatimis 
or  the  names  of  persons  so  actually  engaged 
and  from  whom  they  would  solicit  bribes. 
The  conspiracy  was  complete  when  the  un- 
lawful confederation  was  formed  to  do  a 
thing  which  it  committed  is  defined  by  our 
statutes  as  a  felony.  Landrlngham  v.  State, 
49  Ind.  186;  Oillett,  Grim.  I.aw,  i  310; 
Bacock  V.  State,  169  Ind.  488,  82  N.  B.  1039; 
Moore's  Grim.  Law,  {  658,  p.  712. 

[(]  Appellant,  la  support  of  his  second 
insistence,  seizes  upon  the  statement  in  the 
Indictment  in  substance  showing  that 
$10,000  in  bribe  money  was  actually  paid 
to,  and  received  by,  the.  owisplrators.  From 
this  statement  appellant  draws  the  conclu- 
sion that  the  grand  Jury  must  have  known 
some  of  the  persons,  tf  not  all,  who  contrib- 
uted this  moneys  and  the  failure  to  allege 
these  names  was  a  fatal  omission.  In  this 
connection,  we  should  consider  the  allega- 
tion that  the  conspiracy  was  formed  to 
solicit  brUbes,  not  only  from  violators  of  the 
law  then  in  business,  but  from  others  who 
might  thereafter  engage  in  such  business, 
it  wUl  be  observed  from  the  showing  made 
that  the  agreement  to  solicit  bribes  contem- 
plated, either  directly  or  indirectly,  an  In- 
terview in  some  form  with  a  large  number 
of  persons  in  the  city  of  Munde. 

In  McKee  v.  State,  111  Ind.  378,  12  N.  R 
SIO,  it  is  said: 

"The  authorities  abundantly  settle  the  propo- 
sition that  an  indictment  is  not  objectionable 
which  charges  that  the  object  of  the  conspiracy 
is  to  defraud  many  persons,  not  capable  of 
being  resolved  into  individualB,  or  the  publio 
generally,  instead  of  certain  named  individuals. 
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Iaw,  I  1396." 


It  does  not  necessarily  follow,  from  tbe 
fact  that  money  was  actnally  paid,  that  the 
grand  jurors  knew  the  names  of  the  persons 
contributing  the  same,  or  that  the  evidence 
before  them  on  that  subject  was  satisfactory. 
In  such  cases  the  general  form  of  pleading 
has  been  recognized  and  sustained.  McKee 
T.  State,  supra. 

[7-10]  While  the  allegations  rdled  on  by 
appellant  may  be  considered  as  showing 
overt  acts  done  In  pursuance  of  the  conspir- 
acy, which  are  not  unusual  In  Indictments 
of  this  character,  yet  tbey  are  not  essential. 
4  Ency.  P.  &  P.  716.  By  this  ruling  we  are 
not  to  be  understood  as  holding  that  particu- 
larity In  charging  a  crime  is  not  required, 
for,  generally  speaking,  It  Is  required.  Con- 
sequently, in  this  case,  if  the  names  of  the 
persons  to  be  solicited  .were  known,  or  If 
they  were  reasonably  ascertainable  by  the 
grand  Jury,  they  should  have  been  pleaded. 
McKee  V.  State,  supra;  Padgett  v.  State, 
167  Ind.  183,  78  N.  E).  663,  supra.  The  rule 
requiring  particularity  in  criminal  pleading 
is  to  give  identity  and  certainty  to  the  trans- 
action upon  which  the  pleading  Is  based, 
thereby  to  enable  the  accused  to  plead  his 
conviction  or  acquittal  In  bar  of  another 
prosecution  for  the  same  ofFense.  When 
this  is  done,  the  rule  requiring  particularity 
is  satisfied.  Bamhart  v.  State,  154  Ind.  178, 
56  N.  B.  212;  Fletcher  v.  State,  2  Okl.  Or. 
300, 101  Pac.  699,  23  L.  R.  A.  (N.  S.)  681.  It 
Is  also  equally  well  settled  that  where  the 
names,  as  here,  are. unknown,  the  pleading 
may  so  state,  and  such  statement  will  be 
regatded  as  sufSdent  excuse  for  failing  to 
name  such  persons.  Ashley  t.  State,  92  Ui. 
669. 

[11]  As  to  appellant^s  third  contention,  we 
cannot  agree  that  it  is  not  a  crime  for  an 
officer  such  as  a  deputy  prosecuting  attorney 
to  solicit  bribes.  As  deputy  prosecuting  at- 
torney. It  was  his  duty  primarily  to  prose- 
cute the  criminal  pleas  of  the  state  within 
his  jurisdiction.  He  was  an  officer  upon 
whom  rested  the. duty,  to  the  best  ot  his 
ability,  of  using  fair,  honorable,  and  lawful 
means  to  secure  the  conviction  of  all  per- 
sons charged  with  crime  in  any  ct  the 
courts  of  his  Judicial  circuit  .within  the  Ju- 
risdiction of  his  appointment,  and  to  that 
extent  he  was  an  officer  Intrusted  with  the 
administration  of  criminal  Justice.  Being 
intrusted  .with  tbe  administration  of  Justice, 
he  Is  clearly  within  the  provisions  of  the 
statute  making  It  unlawful  for  him  to  solicit 
Or  receive  bribes  to  Influence  his  official  ac- 
tion. So  also  were  each  and  all  the  persons 
BO  Jointly  Indicted  with  him  by  law  charged 
with  certain  official  duties  pertaining  to  the 
enforcement  of  the  criminal  laws  of  the 
state.  -It  will  not  do  to  say  that  such  per- 
sons, officers  tbout^  they  be,  can  only  be 
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charged  and  tried  singly  under  the  bribery 
statute,  and  not  for  the  crime  of  coiisplracy 
to  commit  the  same  felony.  True,  each  of 
the  persons  named  as  officers  including 
appellant  performed  a  different  duty;  but, 
when  taken  together,  tbey  formed  tbe  ma- 
chinery or  at  least  controlled  the  criminal 
procedure  required  to  bring  violators  of  the 
law  before  the  court 

[1 2, 1 S]  With  reference  to  the  ownership 
of  tbe  money,  etc.,  to  be  solicited,  it  Is  not 
directly  alleged'  that  such  money,  bribes,, 
etc.,  was  the  property  of  the  persons  to  be 
solicited.  In  this  connection,  our  attention 
is  called  to  the  case. of  Green  v.  State,  167 
Ind.  101,  60  N.  E.  941,  where  it  is  stated: 


"In  pleading  a  conspiracy  to  commit  a  felony, 
the  elements  of  the  intended  felony  must  be  fully 
disclosed,  so  that  the  court  may  see  that  a  pub- 
lic offense  is  in  fact  charged." 

In  that  case  the  charge  was  a  conspiracy 
to  commit  a  felony,  and  the  felony  was 
blackmailing.  "The  gist  of  tbe  felony  de- 
fined as  blackmaUing  is  the  extortion  of 
money,  chattels,  or  valuable  securities  from 
a  person,  by  threatening  to  expose  his  crimes 
or  immoralities."  It  was  held,  as  blackmail- 
ing belonged  to  the  same  general  class  of 
crimes  as  larceny,  embezzlement,  robbery, 
burglary,  or  false  prete^es,  the  indictment 
must  allege  the  ownership  ,of  the  property 
or  explain  the  absence  of  tbe  averment. 
Tbe  reason  assigned  for  this  ruling  is  that 
one  cannot  "be  guilty  of  larceny,  nor  of 
burglary,  with  respect  to  his  own  property 
of  which  he  has  die  right  of  possession." 

In  tbe  case  at  bar,  the  gist  of  tbe  alleged 
felony,  defined  by  statute  as  "bribery,"  is  the 
soliciting  of  money  or  valuable  thing  by  tbe 
deputy  prosecuting  attorney  to  infiuence 
him  with  respect  to  his  official  duty,  or  to 
Influence  his  action  in  any  matter  pending, 
or  that  may  legally  come  before  him.  Glov- 
er V.  State,  109  Ind.  391,  10  N.  E.  282.  A 
"bribe"  is  defined  as  any  gift,  advantage,  or 
emolument  offered,  given,  or  promised  to, 
or  asked,  or  accepted  by  any  public,  officer 
to  Influence  his  behavior  in  his  office.  Stand- 
ard Die.  The  crime  of  bribery  is  a  felony 
(section  2378,  supra),  and  is  one  against  pub- 
lic justice.  It  has  to  do  with  a  public  officer, 
and  pertains  to  bis  behavior  in  office.  As 
we  have  seen,  the  word  "bribe"  has  a  well- 
defined,  and  likewise  a  well-understood, 
meaning,  and  as  in  the  statute,  and  in  this 
indictment,  used,  precludes  the  thought  that 
appellant  had  entered  into  a  conspiracy  to 
solicit,  frimi  the  persons  described,  money 
or  other  valuable  thing,  his  own  property, 
and  of  which  be  bad  the  right  of  possession. 

Appellant  as  a  public  officer  was  charged 
with  certain  official  duties  for  the  perform- 
ance of  which  the  public  generally  was  in- 
terested. The  essential  elemoits  of  this  and 
the  Gre«i  Case  are  not  alUce.  Tbey  are  not 
properly  In  tbe  same  classification  of  crimes, 
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The  rule  announced  In  that  case,  as  to  the 
necessity  for  pleading  the  ownership  of  the 
property,  cannot  be  of  controlling  Influenoe 
in  determining  the  sufficiency  of  the  plead- 
ing before  us.  For  the  reasons  stated,  we 
hold  the  Indictment  good,  although  it  falls 
to  allege  the  ownership  of  the  money  or 
other  things  of  value  to  be  solicited. 

[14]  Appellant  also  asserts  that  the  Indict- 
ment shows  that  the  bribes  which  were  to 
have  been  solicited  were  collected,  and  there- 
fore the  alleged  ofCense  was  merged  into  the 
greater  crime  of  bribery.  We  cannot  agree 
to  th^t  proposition.  "Where  an  indictment 
charges  a  conspiracy  and  also  an  overt  act, 
which  in  itself  Is  criminal,  the  conspiracy  is 
not  merged  in  the  higher  offense,  where  the 
defendant  Is  placed  on  trial  upon  the  charge 
of  conspiracy  only."  Such  is  the  substance 
of  the  ruling  In  the  case  of  State  v.  Grant, 
86  Iowa,  216,  53  N.  W;  120.  See^  also.  State 
V.  Madden,  170  Iowa,  230,  148  N.  W.  995. 
This  rule  is  sound,  and  we  approve  it. 

[18]  Nor  is  the  Indictment  bad  for  duplici- 
ty, for  its  language,  when  properly  construed, 
refers  to  the  persons  mnnlng  and  operating 
various  businesses  characterized  as  illegal, 
and  are  so  classified  as  to  bring  them  with- 
in the  prohibition  of  our  statutes  pertaining 
to  speclflcaUy  defined  crimes.  The  fact  that 
tbe  bribe  from  each  person  was  to  be  $15 
per  week,  taken  in  connection  with  the  fact 
that  the  amount  of  the  bribes  to  be  solicited 
were  unknown  to  the  grand  Jury,  appear  to 
be  contradictory;  yet  each  of  these  state- 
ments are  In  keeping  with  the  ultimate  fact 
— soliciting  bribes.  They  pertain  to  and  are 
part  and  parcel  of  a  single  scheme. 

[16]  Appellant  also  urges  for  our  consid- 
eration that  the  indictment  does  not  state 
the  offense  with  sufficient  certainty.  The 
Indictment  is  clearly  sufficient,  not  only  to 
enable  the  court  and  Jury  to  understand 
distinctly  the  issue  to  be  tried,  but  it  also 
fuUy  informs  the  defendant  of  the  nature 
of  the  offense  preferred  against  him.  Nor  do 
we  find  any  defects  or  imperfections  in  the 
indictment  which  would  tend  to  the  prej- 
udice of  the  substantial  rights  of  appel- 
lant, and  a  judgment  may  well  be  pronounced 
upon  a  conviction  according  to  the  rlghta  of 
the  case.  These  facts  appearing,  the  indict- 
ment must  be  held  sufficient  to  withstand  a 
motion  to  quash  on  the  ground  of  uncer- 
tainty. No  more  is  required.  Skelton  y. 
State,  173  Ind.  4^  89  N.  B.  860,  90  N.  B. 
897;  Terre  Haute  Brewing  C!o.  t.  State,  169 
Ind.  242,  82  N.  E.  81 ;  State  t.  Feagans,  148 
Ind.  621,  48  N.  B.  225;  Funk  ▼.  State,  149 
Ind.  338,  49  N.  B.  266. 

[17]  Appellant  also  Insista  that  the  trial 
court  erred  in  sustaining  appellee's  demur- 
rer to  each  of  the  nine  paragraphs  of  his 
plea  in  abatement.  The  first  six  of  these 
may  be  considered  together,  as  they  each  rely 
upon  the  same  state  of  facts.     Bach  para- 


graph la  directed  to  an  individual  juror  and 
together  challenge  the  competency  of  the  en- 
tire paneL  Appellant  was  not  under  prose- 
cution for  any  offense  at  the  time  the  grand 
jury  was  impaneled,  and  by  his  plea  h» 
tenders  the  cause  for  challenge  provided  by 
dauae  7,  i  1966,  Bums  1914.  That  statute 
provides  that— 

"A  person  held  to  answ^  a  charge  for  a  felony 
or  misdemeanor  may  challenge  an  iadividaal 
grand  juror  before  the  jury  is  sworn,  f<»r  one  or 
more  of  the  following  causes  only:  Seventh,  that 
snch  a  state  of  mind  existe  on  his  part  in  refer- 
ence to  the  party  charged  that-  he  cannot  act 
impartialJiy  and  without  prejudice  to  the  sub- 
stantial rights  of  the  challenger." 

It  will  be  noticed  that  this  section  spedflc- 
ally  provides  that  the  canse  for  challenge 
therein  mentioned  is  to  be  exercised  before 
the  jury  is  sworn.  We  have  no  statute 
making  any  provision  for  the  challenge  of 
an  individual  grand  juror  or  to  the  array  by 
a  person  called  to  plead  to  an  indictment. 
However,  such  practice  has  been  allowed  and 
approved  in  this  state  in  a  proper  case.  Stipp 
V.  State,  118  N.  B.  818.  But  no  case  wlU  be 
found  in  this  JurisdlctlOQ  where  the  rule 
has  been  extended  to  permit  the  Indicted 
to  thus  challenge  for  favor,  which  is  the  basis 
of  appellant's  plea.  Our  statute  has  fixed  the 
qualifications  of  both  a  grand  and  petit  juror, 
and  provides  that  he  must  be  a  resident 
voter  of  the  county  and  a  freeholder  or  house- 
holder. Acta  1917,  p.  688;  section  1674, 
Burns  1914.  Appellant  does  not  rest  his 
plea  on  either  of  these  statutory  qualifica- 
tions or  facts  going  to.  the  organization  of 
the  grand  Jury,  but  on  bias  and  prejudice, 
and  therefore  the  question:  May  appellant, 
after  indictment,  challenge  a  Juror  for  this 
cause  by  a  plea  In  abatement?  Tills  question 
was  before  the  court  in  the  case  of  State  v. 
Hamlin,  47  Conn.  95,  S6  Am.  Bep.  54,  and  in 
a  well-considered  opinion,  and,  after  review- 
ing all  the  adjudicated  cases  in  this  country 
up  to  that  time,  that  court  held  that  all  of 
the  authorities  were  agreed: 

"That  objections  to  grand  Jurors,  on  the 
ground  that  they  have  formed  and  expressed 
opinions  of  the  guUt  of  a  person  accused  of 
crime  before  they  were  impaneled  and  sworn, 
cannot  be  pleaded  in  abatement  to  the  indict- 
ment" 

Upon  an  exhaustive  examination  of  the  au- 
thorities bearing  upon  the  question  being 
considered,  we  hold  that  the  grounds  foe 
challenge  presented  by  appellant  in  the  first 
six  paragraphs  of  his  plea  in  abatement  are 
unavailing  after  indictment.  State  v.  Blaster, 
30  Ohio  St.  642.  27  Am.  Bep.  478;  People  v. 
Borgstrom,  178  N.  Y.  264,  70  N.  E.  780;  Lee 
V.  State,  69  Ga.  705;  Jackson  v.  United  States, 
102  Fed.  478,  42  O.  G.  A.  452;  Patrick  v. 
State.  16  Neb.  830,  20  N.  W.  121;  State  v. 
Bickey,  10  N.  J.  Law.  83;  4  Ann.  Oas.  873, 
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note;  Thompson  &  Merrlam  on  Juries,  g  533; 
Joyce  on  Indictments,  |  86 ;  20  Oyc  1300;  12 
B.  a  Ii.  1030, 1 17. 

Grand  juries  as  a  rule  do  not  know  trbo 
will  be  accused  before  them,  and  to  open  the 
door  for  the  indicted  to  challenge  ob  the 
ground  of  prejudice  entertained  by  a  jnror 
argalnst  him  or  his  business  would  lead  to 
endless  delays,  as  well  as  the  possibility  of 
having  a  new  grand  jury  for  every  crime 
committed.    15  R.  O.  L.  1022,  {  9. 

[U-21]  The  rulings  of  the  court  in  sustain- 
ing a  demurrer  to  the  seventh  and  ninth 
paragraphs  of  appellant's  plea  in  abate- 
ment, and  in  snatalnlng  appellee's  motion  to 
strike  out  the  tenth  paragraph,  are  not  ques- 
tioned. The  eighth  paragraph  remains  to 
be  considered.  The  only  part  of  this  para- 
graph at  all  important,  and  on  which  our 
decision  rests,  reads  as  follows: 

"That  one  William  A.  Tlioitfpaon,  an  attorney 
employed  to  procure  this  indictment  and  to 
prosecute  this  defendant,  •  •  *  was  present 
with  the  grand  jury  which  found  this  indict- 
ment, during  the  examination  of  evidence,  and 
during  their  deliberations  in  this  case,  for  the 
purpose  of  securing  this  indictment  against  this 
defendant,  to  which  this  plea  is  pleaded;  and 
ieing  »o  present  wiik  *oid  grand  jury  after  all 
the  evidence  had  teen  luimitted,  and  ai  and  he- 
fore  the  finding  of  »aid  indictmertt,  he,  the  taid 
William  A.  Thompton,  did  then  and  there  oomt' 
Mi,  reqiieet,  and  urge  the  toid  grand  hury  upon 
the  tetttmonv  tefore  them  to  find  thie  Miet- 
ment,  and  did  prooure  the  taid  grand  fury  to 
find  and  reivm  laid  iadiatment."    (Our  italics.) 

Appellant  to  support  the  sufQciency  of 
this  paragraph  Insists:  (1)  That  the  circuit 
court  had  no  power  to  appoint  a  special 
prosecutor  In  this  case  for  the  reason,  as 
the  plea  also  shows  that  J.  Frank  Mann  was 
the  duly  elected  and  acting  prosecuting  at- 
torney, and  at  tbitt  time  was  In  attendance 
npon  the  court  and  upon  the  grand  jury 
which  found  this  indictment,  that  Thomp- 
son was  not  a  deputy  prosecuting  attorney, 
nor  a  witness  before  the  grand  jury,  nor  a 
stenographer  employed  by  the  grand  jury ; 
and  (2)  that  the  paragraph  is  good  for  the 
reason  it  shows  that  aftte  all  the  evidence 
bad  been  submitted  Thompson  participated 
In  the  deliberations  of  the  grand  jury,  and  at 
and  before  the  finding  of  said  indictment 
"did  then  and  there' counsel,  request,  and  urge 
said  grand  jury  ui)on  the  testimony  before 
them  to  find  this  indictment,"  which  acts 
on  the  part  of  Thompson  were  prohibited  by 
section  1980,  Bums  1014. 

In  passing,  we  may  remark  that  the  de- 
murrer admits  all  the  facts  of  the  plea  well 
pleaded;  but,  as  this  plea  does  not  deny  the 
merits  of  the  prosecution  and  only  tends  to 
delay  the  remedy,  It  will  be  apheid  only  after 
strict  construction,  and  unaided  by  any  In- 
tendment or  presumption  of  law  or  fact,  It 
is  found  to  be  certain  and  conclusive  against 
sudi  Bupposable  matter  as  can  properly  be 


replied.  State  r.  Comer,  167  Ind.  611,  02 
N.  B.  452;  Melville  v.  State,  173  Ind.  86a- 
358,  89  N.  E.  490,  90  N.  B.  467;  State  t. 
Cooper,  96  Ind.  331;  Hardin  v.  Stat^  22 
Ind.  847;  Callahan  Co.  v.  Wall  Rice  Co.,  44 
Ind.  App.  372,  89  N.  E.  418. 

As  to  appellant's  first  contention,  the  plea 
falls  to  state  that  Thompson  was  not  ap- 
pointed specially  by  the  court  to  assist  the 
prosecuting  attorney  before  the  grand  jury, 
and  In  the  preparation  of  the  indictment. 
This  plea  goes  to  the  Indictment,  and  in  de- 
termining its  sufficiency  we  may  look  to  the 
indictment,  and  from  which  it  will  be  seen 
that  the  appellant  in  this  case  "was  a  deputy 
of  Mann,  the  regular  prosecuting  attorney 
then  in  office,  and  who  according  to  this  plea 
was  not  responsible  for  Tbotbpson's  appoint- 
ment The  nature  and  scope  of  the  inves- 
tigation then  before  the  grand  jury  called  for 
the  aid  and  unbiased  assistance  from  the 
prosecuting  attorney's  office.  In  the  absence 
of  a  showing  to  the  contrary.  It  Is  not  un- 
reasonable to  assume  that  that  office  was 
friendly  to  its  deputy.  While  there  Is  no  ap- 
pearance of  wrongdoing  by  the  prosecuting 
attorney,  yet  It  does  not  appear  that  he  or 
his  office  was  not  under  investigation.  The 
facts  before  the  court  at  the  time  the  spe- 
cial prosecuting  attorney  was  appointed 
are  not  before  ns,  and.  In  the  absence  of  a 
contrary  showing,  the  presumption  in  favor 
of  the  regularity  of  the  proceedings  of  the 
trial  court  must  prevail.  True,  we  have  no . 
statute  expressly  authorizing  the  appoint- 
ment of  a  special  prosecuting  attorney  to  ap- 
pear before  the  grand  jury,  or  to  assist  the 
prosecuting  attorney  in  the  trial  ot  criminal 
causes ;  yet  this  court  has  recognized  the  in- 
herent power  and  duty  of  courts  having  gen- 
eral jurisdiction  of  criminal  matters  to  ap- 
point attorneys  to  assist  the  prosecutor  In  the 
trial  of  criminal  cases.  Tull  v.  State  er  rel., 
09  Ind.  238 ;  Wood  v.  State,  92  Ind.  260.  This 
court.  In  Board  v.  McGregor,  171  Ind.  634,  87 
N.  m  1,  17  Ann.  Cas.  333,  while  recognlzbig 
the  expediency  and  desirability  of  the  state 
having  such  assistance  In  Important  and  diffi- 
cult criminal  causes,  was  Impressed  with  the 
view  that  the  duty  of  providing  for  such 
emergencies  rests  primarily  with  the  Legisla- 
ture; however,  the  Inherent  powers  of  the 
court  to  make  su(±  appointments  was  recog- 
nized, and  we  still  adhere  to  the  doctrine 
that  the  question  Is  one  for  the  sound  dis- 
cretion of  the  trial  court  Dukes  v.  State^ 
11  Ind.  657,  71  Am.  Dec.  870;  State  ex  rel. 
V.  Ellis,  184  Ind.  307,  112  N.  B.  98 ;  People 
V.  Northnp,  184  lU.  App.  688-646.  The  al- 
legations of  this  paragraph  In  this  partlcu-- 
lar  are  not  sufficient  to  overcome  the  pre- 
sumptions which  may  properly  be  Indulged 
against  it 

[22]  Appellant's  second  Insistence  presents 
a  more  troublesome  question.  If  the  alleged 
facts  could  reasonably  be  considered  as  shoW' 
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Ing  a  mere  Irregularity,  and  not  calculated 
to  Injure  the  persons  indicted  we  would  not 
hesitate  to  declare  the  paragraph  In  ques- 
tion insufficient  In  this  particular  it  cannot 
be  Bald  that  the  special  prosecutor  was  vest- 
ed with  more  authority  or  greater  privileges 
than  the  tegular  prosecuting  attorney. 

Conceding  that  he  had  the  same  rights, 
privileges,  and  authority  In  the  particular 
case,  it  follows  that  the  sphere  of  his  action 
is  circumscribed  by  the  statutory  provisions 
applicable  to  regular'  prosecuting  attorneys. 
By  section  9406,  Bums  1914,  It  is  made  the 
duty  of  prosecuting  attorneys  within  their 
respective  Jurisdictions  to  conduct  all  pros- 
ecutions for  felonies  or  misdemeanors.  By 
section  1980,  supra: 

"The  proeecnting  attorney  or  his  deputy  shall 
be  allowed  at  all  times  to  appear  before  the 
grand  jury,  for  the  purpose  of  giving  informa- 
tion relative  to  any  matter  cognizable  by  it,  or 
advice  upon  any  legal  matter  when  required; 
and  he  may  interrogate  witnesses  before  the 
grand  jury,  when  the  juiy  or  he  deem  it  neces- 
sary, iut  no  proseouiing  attorney,  officer  or 
person  ihaU  he  present  loiih  the  grand  jury 
during  the  expression  of  their  opinions  or  in 
giving  their  votes  upon  any  matter  hefore  them." 
(Out  itaUcs.) 

By  this  section  it  was  the  purpose  of  the 
Legislature  to  exclude  all  persons  from  the 
presence  of  the  grand  jury  during  the  expres- 
sion of  their  opinions  or  tu  giving  their  votes, 
and  for  the  obvious  purpose  not  only  to  pre- 
vent the  abuse  of  official  privilege,  but  to 
leave  the  grand  jurors  free  to  act  upon  their 
own  impressions  of  the  evidence  and  law 
as  to  aU  matters  finally  submitted  to  them, 
imlnflu^iced  by  the  presence  or  suggestions 
of  any  other  person. 

Appellant  claims  the  protectlcm  of  this 
statute,  and  shows  that  after  all  the  evi- 
dence had  been  submitted,  and  at  and  before 
the  finding  of  said  Indictment  Thompson  did 
then  and  there  counsel,  request,  and  urge 
the  grand  Jury  upon  the  testimony  before 
them  to  find  this  Indictment  and  did  procure 
the  said  grand  jury  to  find  and  return  the 
same.  In  other  words,  this  language  can 
mean  nothing  more  or  less  than  that  Thomp- 
son was  present  and  actively  Insisting  that 
appellant  be  indicted  "upon  the  testimony 
before  them."  It  would  be  a  forced  and  un- 
authorized construction  of  the  language  as 
set  forth  in  this  plea  to  say  that  Thompson's 
activities  occurred  only  during  the  time 
of  investigating  the  charge,  and  prior  to  the 
time  the  grand  jury  expressed  their  opinions 
or  gave  their  votes;  but  such  must  be  the 
construction  if  this  case  is  to  be  ruled  by 
the  case  of  Stete  v.  Bates,  148  Ind.  610-612, 
48  N.  B.  2. 

The  case  of  Shattuck  v.  State,  11  Ind. 
473,  which  was  based  iq)on  the  common-law 
practice  is  dted  In  support  of  the  rule  in  the 
Bates  Case.    A  careful  reading  of  the  Shat- 


tuck Case  will  disclose  that  the  plea  then 
under  consideration  was  obscurely  worded. 
In  other  words  the  court  was  not  able  to 
see  from  the  wording  thereof  that  the  "dis- 
cussion" before  the  grand  jury  by  the  pros- 
ecutor's assistants  amounted  to  more  than 
advice  on  questions  of  law,  and,  it  not  cer- 
tainly appearing  that  such  assistants  took 
part  during  the  time  the  grand  jurors  were 
expressing  their  opinions  or  giving  their 
votes,  improper  action  was  not  shown;  and, 
as  right  action  should  be  presumed,  the  plea 
was  held  insufficient.  But  It  was  held  that 
the  mere  presence  of  sndt  assistants  at  any 
time  would  not  per  se  invalidate  the  finding. 
The  soundness  of  this  latter  ruling  has  been 
questioned  on  the  ground  that  the  mere  pre»< 
ence  of  such  officer  at  the  time  of  finding  the 
indictment  would  seem  to  be  an  abuse  of 
their  official  privilege,  Thompson  &  Merrl- 
man  on  Juries,  §  632.  In  this  state  since 
1881,  the  question  of  the  presence  of  the  pros- 
ecuting attorney  before  the  grand  jury  has 
been  controlled  by  statutory  enactment.  Sec- 
tion 1668,  B.  S.  1881.  Prior  to  that  time, 
the  common-law  practice  in  this  particu- 
lar prevailed.  We  may  assume  that  the 
Legislature  was  advised  as  to  the  ruling  in 
the  Shattuck  Case,  and  its  tendency  to 
open  the  door  to  the  grand  jury  room  at  a 
time  when  It  should  be  closed,  and,  thus 
advised,  it  passed  this  statute  to  prevent 
any  opportimlty  for  suggestions  or  influences 
upon  the  grand  jurors  by  mere  presence  of 
the  prosecuting  attorney  during  the  prohib- 
ited period.  Commonwealth  y.  Berry,  92 
8.  W.  936,  »  Ky.  Law  Rep.  234;  Lewis  v. 
Commissioner,  74  N.  O.  194.  However,  the 
plea  now  under  consideration  goes  farther 
than  mere  presence.  It  charges  affirmative 
activities  of  the  special  prosecutor -In  pro- 
curing the  Indictment  not  only  before,  but 
at  the  time  of  finding  the  Indictment,  and 
upon  the  testimony  before  the  grand  jury. 
This  action  Is  condemned  In  the  Shattuck 
Case,  wherein  It  Is  said  that — 

"The  advice  given  by  the  court,  or  prosecutor, 
could  not  legitimately  be  upon  questions  of  fact, 
but  was  confined  to 'questions  of  law;  that  is, 
neither  could  say  to  the  jury  that  the  tacts  were 
sufficient  to  authorize  them  to  find  a  bill,  no 
more  than  the  judge  should  say  to  the  petit 
jury,  upon  the  trial,  that  they  should  return  a 
verdict  of  guilty.  In  the  one  case,  the  inquiry 
is  upon  tiie  question  of  'a  true  bill'  or  not  a 
true  bill,  and  in  the  other,  a  trial  of  the  'question 
of  'guilty*  or  "not  guUty.' " 

In  People  v.  Bright,  167  Cal.  663,  109  Pac. 
33,  the  court  had  before  It  section  925  of  the 
Penal  Code  "of  that  state,  which  has  refer- 
ence to  who  may  be  present  during  the  ses- 
sion of  the  grand  jury,  and  provides  that— 

"No  person  most  be  permitted  to  be  present 
during  the  expresBi(W  of  their  opinions,  or  giv- 
ing their  votes  upon  any  matter  before  them." 
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In  that  case  that  statute  was  conatmed  to 
mean  that  no  one  was  permitted  to  be  pres- 
ent with  the  grand  jnrors  during  their  delib- 
eration and  voting;  that  the  expression  In 
the  Code,  "during  the  expression  of  their 
opinions,"  means  the  deliberation  of  the 
grand  Jurors  subsequent  to  Inrestigatlon,  and 
includes  all  the  period  after  the  evidence 
has  been  received,  to  and  Including  the  time 
of  voting  on  the  Indictment., 

Section  5285,  Revised  Laws  of  Minn.  1905, 
provides: 

"No  county  attorney,  sheriff,  or  other  person, 
except  the  grand  jurors,  shall  be  permitted  to 
be  present  during  the  expression  of  their  opin- 
ions or  the  giving  of  their  votes  upon  any  mat- 
ter before  them." 

In  State  v.  Slocum,  111  Minn.  328,  126  N. 
W.  1096,  the  Supreme  Ck>urt  construed  this 
section  to  mean  that  the  county  attorney's 
presence  is  limited  to  the  examination  of 
witnesses. 

In  Miller  v.  State,  42  Fla.  266,  28  South. 
208,  It  appears  that  counsel  was  before  the 
grand  jury  and  was  present  during  their  In- 
vestigation and  deliberations  and  at  the 
time  of  voting  on  the  bill,  "and,  being  so 
presoit  before  said  Indictment  was  found,  he 
.  did  at  such  time  urge  and  request  [our 
Italics]  the  grand  Jury  to  find  such  indict- 
ment" Secttons  1780  and  3856,  Florida  Comp. 
liBws  1914,  provide  that  the  state's  attorney, 
whenever  required  by  the  grand  jury,  shall 
attend  them  for  the  purpose  of  examining 
witnesses  or  giving  advice  on  legal  matters. 
The  court,  after  referring  to  these  sections, 
said: 

"The  statute  does  not  contemplate  that  such 
counsel  may  advise  the  grand  jury  to  find  bills 
upon  the  testimony  before  them.  *  *  *  To 
urge  and  request  a  grand  jury  to  find  a  particu- 
lar bill  after  the  examination  of  evidence  in  the 
«ase  indudes  the  view  that  the  attorney  ao 
urging  and  requesting  is  of  the  opinion  that  the 
evidence  justifies  such  conclusion,  and  this  is 
<dearly  beyond  the  iMtovince  of  such  attorney." 

In  Stuart  v.  State,  36  Tex.  Cr.  R.  440,  84 
B.  W.  118,  it  U  said: 

"We  apprehend  that  'discussing  the  propriety 
of  finding  a  bill  of  indictment,'  and  'deliberating 
upon  the  accusation  against  the  defendant,'  mean 
the  same  thing.  Mr.  Webster  defines  'deliberat- 
tng'  as  the  'act  of  weighing  and  examining  the 
reasons  for  and  against  a  choice  of  measures; 
careful  discussion  snd  examinations  of  the  rea- 
sons for  and  against  a  proposition.' " 

In  the  case  at  bar.  It  appears  iliat  the 
special  prosecutor  was  present  with  the 
grand  Jury  at  a  time  prohibited  by  statote. 
Tbla  being  true,  he  was  there  during  snch 
time  as  an  unauthorized  person,  and  his  per- 
sonal presence  will  be  considered  harmful, 
and  it  will  not  be  necessary  for  the  court  to 
inquire  as  to  the  effect  of  his  conduct  From 
our  investigation  of  the  authorities,  we  con- 
clude that  the  great  weight  is  upon  the  aide 


that  there  most  be  no  opportunity  for  im- 
proper influences  upon  the  grand  jury  after 
the  investigation  is  closed.  United  States  v. 
Edgerton  (D.  C.)  80  Fed.  374;  United  States 
V.  Rubin  (D.  C.)  218  Fed.  245;  Rothschild  v. 
State,  7  Tex.  App.  619;  United  States  v. 
Heinze  (0.  C.)  177  Fed.  770;  Lathani  v. 
United  States,  226  Fed.  420,  141  C.  0.  A. 
250,  L.  R.  A.  1916D,  1118;  Wilson  v.  State, 
70  Miss.  595,  13  South.  225,  35  Am.  St.  Rep. 
664;  United  States  v.  Philadelphia  R.  Ry. 
Co.  (D.  0.)  221  Fed.  683;  Thompson  &  Mer- 
rlman  on  Juries,  {  634;  2  Wbarttm,  Orlm. 
Proc.  (lOtb  Ed.)  i  1295;  16  Col.  Iiaw  Review, 
158;   Clark's  Crlm.  Proc.  p.  113. 

It  cannot  be  said  that  the  pleader  is  here 
relying  upon  condusions  and  has  failed  to 
allege  facts,  in  that  he  has.  not  set  forth 
what  was  said  and  done  by  the  spedal  prose- 
cutor in  the  way  of  influencing  the  jury. 
The  words  "counsel,  request,  and  ar^e,"  as 
used  in  this  plea,  have  a  well  defined  and 
understood  meaning,  so  that,  as  here  used, 
they  were  sufficient  to  Inform  the  court  that 
Thompson  had  advised  the  grand  jurors  as 
to  their  duty  upon  the  testimony  before  them 
and  of  Ills  desire  that  they  find  this  indlM- 
ment.  This  action,  on  the  part  of  the  si)eclal 
prosecutor  was  Improper,  and  the  trial  court 
erred  In  sustaining  appellee's  demurrer  to  the 
eighth  paragraph  of  appellant's  plea  In  abate- 
ment 

Judgment  reversed,  with  instructions  to 
grant  a  new  trial  and  overrule  appellee's  de- 
murrer to  the  eighth  paragraph  of  appellant's 
plea  in  abatement  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


(US  Ind.  7») 
PITTSBURGH,  C.  0.  &  ST.  L.  R.  CO.  v. 
KRUOER.    (No.  23339.) 

(Supreme  Court  of  Indiana.     May  18,  1919.) 

Appeal  from  Superior  Court  Marion  Coun- 
ty;   V.  G.  Clifford,  Judge. 

Action  by  William  Kmger  against  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  Rail- 
road Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Judgment  reversed,  with  In- 
structions to  overrule  a  demurrer  to  a  para- 
graph of  complaint 

Samnel  O.  Pickens,  Charles  W.  Moores,  R. 
F.  Davidson,  and  Owen  Pickens,  all  of  Indian- 
apolis, and  D.  P.  Williams,  of  Pittsburgh,  Pa., 
for  appellant 

H.  N.  Spaan,  of  Indiftnapolis,  for  appellee. 

ItAIRI,  J.  This  is  an  appeal  from  a  judg- 
ment in  favor  of  appellee  for  the  sum  of 
$249.86.  This  court  has  jurisdiction  of  the 
appeal  for  the  reason  that  a  constitutional 
question  is  presented,  but  in  view  of  the  condu- 
sion  reached  it  will  not  be  necessary  to  con- 
sider the  question  thus  presented. 

The  complaint  shows  that  appellee  was  em- 
ployed by  appellant  as  a  railway  conductor  t' 
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a  ntimber  of  yean  from  190S  to  1914,  and 
Beeka  to  recover  a  balance  alleged  to  be  dub 
him  as  wages  on  the  ground  that  appellant,  dur- 
ing the  time  he  vas  so  employed,  deducted  from 
the  amount  due  him  each  month  the  sum  of 
^.76,  aggregating  the  amount  demanded  In 
the  complaint. 

Appellant  filed  an  answer  in  six  paragraphs, 
and  the  trial  court  sustained  a  demurrer  ad- 
dressed separately  to  the  fourth,  fifth,  and 
sixth  paragraphs  of  this  answer.  -  These  rul- 
ings of  the  court  are  separately  assigned  as 
error. 

In  the  recent  case  of  Pittsburgh,  etc,  B.  Oo. 
T.  Miller  (1918)  119  N.  E.  801,  this  court  de- 
cided that  the  trial  court  erred  in  sustaining  the 
demurrer  addressed  to  a  paragraph  of  answer 
substantially  the  same  as  the  sixth  paragraph 
of  answer  in  this  case.  The  substance  of  the 
answer  and  the  reasons  upon  which  the  decision 
is  based  are  stated  in  that  opinion,  and  need 
not  be  here  repeated.  For  the  reasons  there 
stated  the  sixth  paragraph  of  answer  in  this 
case  stated  facts  sufficient  to  constitute  a  de- 
fense, and  the  demurrer  addressed  thereto  was 
Improperly  sustained. 

^e  judgment  is  reversed,  with  instructions 
to  overrule  the  demurrer  to  the  sixth  paragraph 
^f  complaint 


(7S  Ind.  App.  608) 

WAI/TZ  et  aL  v.  NOBLE  et  aL    (No.  9797.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  6,  1919.) 

1.  Appeai,  and   Ebrob  «=»907(2)— Rbvibw— 
Pbesuuttions— Abbsncb  of  Evidknoe. 

Where  record  on  appeal  does  not  contain 
the  evidence,  the  presumption  is  that  the  case 
was  tried  on  its  merits,  and  properly  decided  nn- 
der  the  issues. 

2.  Affeai,  and   ElBBOB   9=9907(2)— Bxnxw— 
Pbesukptionb. 

Where  record  docs  not  contain  the  evidence, 
it  will  be  presumed  that  the  instructions  were 
applicable  thereto. 

3.  Appeai.   and   Ebbob   9=>907(2)— Rscobd— 
Absence  or  Evidence — Inbtbdctions. 

Instructions  will  not  be  held  erroneous  on 
appeal  in  absence  of  evidence,  where  they  cor- 
rectly state  the  law  under  any  supposable  state 
of  facts  provable  imder  the  issues. 

4.  New  Tbial  «=3l60<2)  —  Mibconditct  or 
JUBT— AmDAvrrs. 

Motion  for  new  trial  on  ground  of  miscon- 
duct of  jury  was  properly  denied,  where  affidavit 
in  support  of  alleged  misconduct  did  not  state 
the  source  of  affiant's  information,  nor  time  such 
information  was  received. 

6.  Tbial  9=»344 — Miscondt7(7i  of  Jttbi— Af- 
fidavit OF  JUBOB. 
The  affidavit  of  a  juror  cannot  be  received 
to  impeach  the  Jury's  verdict 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty;  Willett  H.  Parr,  Special  Judge. 


Action  by  Peter  D.  Walts  and  otiliers  against 
George  Noble  and  others..  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Burke  O.  Slaymaker,  of  Indianapolis,  and 
Christian  &  Christian  and  Ralph  H.  Waltz, 
all  of  Noblesville,  for  appellants. 

Joseph  A.  Boberts,  of  Noblesville,  for  ap- 
pellees. 

McMAHAN,  J.  The  appellants  filed  tbelr 
complaint  to  quiet  tbelr  title  to  one-half  of 
the  real  estate  in  controversy  and  for  parti- 
tion. The  appellees  filed  a  cross-complaint 
claiming  to  own  the  whole  of  the  real  estate, 
and  asking  that  their  title  be  quieted  against 
appellants.  The  Issues  being  closed,  the 
cause  was  tried  by  a  jnry,  and  resulted  In  a 
verdict  and  judgment  in  favor  of  appellees 
quieting  their  title  to. the  whole  of  the  real 
estate. 

Appellants  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  errors  assigned 
in  this  court  and  not  waived  are  that  the 
court  erred:  (1)  In  overruling  the  motion  for 
a  new  trial ;  and  0)  in  sustaining  appellees' 
motion  to  strike  from  appellants'  motion  for 
a  new  trial  the  affidavit  of  Russ  Eador. 

The  appellants  In  their  complaint  do  not 
allege  the  source  of  their  title,  but  the  ap- 
pellees In  their  cross-complaint  allege  that 
William  Waltz  and  Sarah  Waltz,  his  wife, 
owned  the  real  estate  as  tenants  by  entire- 
ties; that  William  Waltz  died,  leaving  the 
said  wife  surviving  him;  that  Sarah  Waltz 
has  since  died ;  and  that  the  said  real  estate 
descended  to  her  only  daughter,  who  has 
since  died,  leaving  the  appellees  as  her  only 
heirs. 

Appellants  contend  that  the  court  erred 
la  giving  instruction  No.  3,  tendered  by  aj)- 
pellees,  which  reads  as  follows: 

"If  yon  find  from  the  evidence  that  Sarah 
Waltz  outlived  her  husband,  William  Waltz, 
although  for  only  a  moment  of  time,  then  their 
deaths  would  not  be  simultaneous,  and  your 
verdict  should  be  for  the  defendants." 

It  appears  from  the  instructions  given  and 
from  those  tendered  that  the  ownership  of 
the  real  estate  In  question  depended  upon 
whether  Sarah  Waltz  survived  her  husband 
or  whether  their  deaths  were  simultaneous. 

[1-S]  The  evidence  not  being  in  the  record, 
the  presiunptlon  Is  that  the  cause  was  tried 
on  Its  merits,  and  properly  decided  under  the 
Issues,  and  that  the  instructions  were  ap- 
plicable to  the  evidence.  Where  the  instruc- 
tions correctly  state  the  law  under  any  Bup> 
posahle  state  of  facts  provable  under  the  Is- 
sues, they  will  not  be  held  erroneous.'  Thomp- 
son T.  MiUer,  182  Ind.  545,  107  N.  E.  74;  Ab- 
ney  ▼.  Indiana,  etc.,  Oo„  41  Ind.  App.  63,  83 
N.  B.  387. 

The  evidence  in  this  case  may  have  shown 
that  Mrs.  Waltz  survived  her  husband  for 


4=3Far  otlier  caira  see  same  topic  and  KBT-NUUBBR  In  all  KeT-Numbered  Dlsest*  and  Indezea 
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days  or  weeks.  Such  a  iact  might  have  been 
proved  under  the  issues,  but,  as  this  court 
said  in  the  recent  case  of  Amen  t.  Standard, 
eta,  Co.,  Mo.  9736^  123  N.  B.  7,  decided  April, 
1919:  . 

"We  are  unable  to  say  what  was  proved  in 
this  case,  because  of  the  absence  of  evidence. 
We  can  only  measure  the  instruction  by  what 
might  have  been  proven  under  the  issues, 
*  *  *  and  by  this  measurement  the  Instruc- 
tion ia  not  wanting." 

Appellants  next  allege  that  the  motion  for 
a  new  trial  should  have  been  sustained  be- 
cause of  alleged  misconduct  of  the  Jury. 
The  alleged  misconduct  is  that  the  Jury  took 
the  written  instructions  of  the  court  to  the 
Jary  room  when  they  retired  to  deliberate, 
and  that  they  "read  and  re-read  said  instruc- 
tions and  unduly  emphasized  certain  instruc- 
tions setting  out  appellees'  view  of  the  law 
as  stated  in  instruction  No.  3,  hereinbefore 
set  out.  This  speclflcation  was  supported  by 
the  affidavit  of  one  of  appellants'  counsel, 
and  was  made  on  information  and  belief. 

As  said  by  the  Supreme  Court  in  Pitts- 
burgh, etc.,  B.  Ca  V.  Collins,  168  Ind.  467,  80 
N.  B.  415: 

"This  charge. was  supported  by  the  affidavit 
of  appellant's  counsel,  but  the  source  and  time 
af  receiving  such  information  was  not  stated. 
The  sworn  statement  of  a  person,  other  than  a 
juror,  that  the  jury  were  guilty  of  misconduct 
in  the  jury  room,  without  stating  the  source  of 
his  knowledge.  Is  no  better  than  an  unverified 
complaint  In  the  absence  of  a  showing  to  the 
contrary,  the  presumption  is  that  the  affiant 
received  his  knowledge  from  some  member  of 
the  jury.  The  verdict  of  a  jury  cannot  be  im- 
peached directly  upon  the  affidavit  of  one  of 
its  members,  nor  may  it  be  indirectly  impeach- 
ed upon  information  communicated  by  jurors 
and  niHK>rted  by  the  affidavit  3t  another. 
Hntchins  v.  State  (1898)  151  Ind.  667,  676  [52 
N.  B.  40S];  Stanley  v.  Sutherland  (1876)  64 
Ind.  339,  356 ;  Treschman  v.  Treschman  (1902) 
28  Ind.  App.  206  [61  N.  E.  961].  It  foUows 
that  the  court  would  not  have  been  justified  in 
granting  a  new  trial  upon  this  showing  of  al- 
lied misconduct  on  the  part  of  the  jury." 

[4]  There  was  no  error  in  overmUng  the 
motion  for  a  new  trial. 

The  affidavit  of  Buss  IGador,  who  was  one 
of  the  Jurors  that  tried  the  case,  was  also 
filed  In  support  of  the  alleged  misconduct  of 
the  Jury,  but  on  motion  of  the  appellees  It 
was  stricken  out  The  appellants  excepted 
to  this  ruling  of  the  court,  and  Insist  that  It 
constitutes  reversible  error. 

[S]  It  Is  a  well-settled  rule  of  law  that  the 
affidavit  of  a  juror  cannot  be  received  to  im- 
peach the  verdict  of  the  Jury.  Stanley  v. 
Sutherland,  54  Ind.  339 ;  Hutchens  v.  State, 
151  Ind.  667,  52  N.  E.  403.  There  was  no  er- 
ror In  striking  out  the  affidavit  of  the  Juror. 

No  reversible  error  appears  In  the  record. 

Judgment  affirmed. 
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STANDABD  OIL  CO.  r.  JUNDXJBY.  * 
(No.  9744.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Hay  8,  1919.) 

muhicipal  cobpobations  i&=«705(4)— usk  of 
Stbeets— Pkbsonal  Injttbt  Actions— Vio- 
lation or  OrtY  Obdinanob— Dbivino  Ve- 
hicles IN  Pbockssion. 
Where  a  6  year  old  child,  while  running 
after  a  marble  tiiat  had  n^ed  Into  the  street 
from  the  sidewalk,  was  run  over  and  injured,  by 
a  wagon  hitched  to  defendant's  automobile  truck, 
negligence  could  not  be  predicated  on  the  viola- 
tion of  an  ordinance  forbidding  drivers  of  vehi- 
cles owned  or  controlled  by  any  firm,  person,  or 
corporation  from  proceeding  in  procession,  and 
requiring  a  distance  of  at  least  20  feet  between 
such  vehicles;   the  ordinance  not  being  applica- 
ble to  vehicles  used  as  trailers,  although  owned 
by  one  person. 

Appeal -from  (Circuit  Court,  Warrick  Coun- 
ty;  Balph  B.  Roberts,  Judge. 

Action  by  Frank  Handley,  by  his  next 
friend,  James  Handley,  against  the  Standard 
Oil  Company.  Judgment  for  plaintiff,  and 
from  a  denial  of  a  new  trial  defendant  ap- 
peals. Reversed,  with  directions  to  sustain 
motion  for  new  triaL 

John  R.  Brill,  Frank  H.  Hatfield,  and 
John  W.  Brady,  all  of  Bvansvllle,  for  appel- 
lant 

Geo.  K.  Denton,  of  Bvansvllle,  H.  F.  Har- 
din, of  Marlon,  and  O.  V.  Menzles,  of  Mt 
Vernon,  for  appellee. 

McMAHAN,  J.  This  was  an  action  by  ap- 
pellee to  recover  damagbs  for  personal  in- 
juries alleged  to  have  occurred  by  the  negli- 
gence of  the  appellant.  The  complaint  was 
In  one  paragraph,  and  alleged:  That  appel- 
lant was  a  corporation  engaged  in  the  mar> 
ketlng  and  delivering  of  gasoline  and  similar 
products  In  the  city  of  Evansvllle  In  this 
state.  That  In  the  delivery  of  said  products 
It  used  a  motortruck  propelled  by  gasoline, 
and  also  a  tank  wagon  to  be  drawn  by  hors- 
es, and  that  on  the  21st  day  of  September, 
1914,  the  appellant  attached  said  wagon  by 
the  end  of  the  tongue  to  the  rear  end  of  the 
motortruck,  and  In  that  manner  propelled 
said  vehicles  along  one  of  the  streets  in  said 
city.  That  said  street  was  thickly  populat- 
ed, being  built  up  with  dwelling  houses,  and 
was  frequently  used  by  small  children  for 
play  and  recreation,  all  of  which  was. well 
known  to  appellant  That  on  said  day,  ap- 
pellee was  a  minor  under  6  years  of  age,  and 
resided  with  his  parents  on  said  street  where 
said  vehicles  were  being  propelled,  and  was 
at  said  time  engaged  In  playing  a  game  of 
marbles  with  a  small  brother,  using  the  front 


4=9For  other  caaea  see  same  topic  and  KKY-NITMBBR  In  all  Key-Numbered  Disesta  and  Indezai 
*Itabearlng  denied.    Transfer  denied. 


Digitized  by 


Google 


220 


123  NORTHBASTBBN  REPOBTEB 


(Ind. 


yard  of  hla  father's  dwelling  and  the  side- 
walk and  street  adjacent  thereto  in  playing 
said  game.  That  said  vehicles  were  In 
charge  of  an  employ^  of  appellant,  who  was 
driving  said  vehicles  for  appellant  and  In 
the  line  of  hla  employment.  That  appellant 
by  said  employe  was  driving  said  vehicles 
attached  together,  with  no  space  between 
them.  In  ylolatlon  of  an  ordinance  of  said 
dty,  then  in  force  and  efCect.  and  which 
reads  as  follows: 

"The  drivers  of  vehicles  owned  or  controlled 
by  any  firm,  person  or  corporation,  shall  not 
proceed  in  procession,  and  a  distance  of  at  least 
twenty  feet  (20)  must  be  between  sach  vehicles." 

That  the  driver  was  seated  on  the  front 
end  of  said  motortruck  and  was  propelling 
said  vehicles,  and  that  there  was  no  one  on 
said  lank  wagon  to  observe  the  street  or  to 
warn  any  one  of  danger,  and  that  appellant 
was  negligently  and  carelessly  driving  said 
vehicles  along  said  street  in  said  manner, 
when  appellee  In  playing  said  game  shot  his 
marble  out  into  the  street  and  into  the  track 
of  said  motortruck,  which  passed  over  his 
marble;  that  appellee  followed  after  tils 
marble,  when  he  waited  for  the  truck  to 
pass  over  said  marble,  and,  not  seeing  or 
realizing.  In  his  IntentDess  on  the  game,  that 
the  tank  wagon  was  attached  to  and  was 
following  the  motortruck,  was  struck  and 
Injured  by  the  tank  wagon. 

It  is  also  alleged  that  because  of  his  ten- 
der years  appellee  was  not  capable  of  real- 
izing and  appreciating  the  danger;  that  the 
said  driver  of  the  motortruck  saw  the  boys 
playing  marbles,  and  saw  appellee  run  out 
into  the  street,  and  realized  bis  danger,  and 
that  it  was  the  duty  of  the  said  driver  to 
have  warned  appellee  of  his  danger,  and  to 
have  observed  said  tank  wagon  when  pass- 
ing along  said  street  In  close  proximity  to 
said  children,  and  to  see  that  no  one  was  In- 
jured thereby,  but  that  said  driver  negli- 
gently and  carelessly  failed  to  do  so,  and 
negligently  and  carelessly  failed  to  look  back 
to  -said  tank  wagon  when  passing  said  chil- 
dren. 

It  la  further  alleged  that  If  there  had  been 
a  driver  on  said  rear  vehicle,  or  if  said  ve- 
hicles had  not  been  attached  together,  or  it 
there  had  been  proi>er  space  between  them, 
the  appellee  would  not  have  been  Injured, 
but  that  appellant  negligently  failed  to  have 
a  driver  on  said  rear  vehicle,  and  negli- 
gently attached  said  vehicles  together,  and 
negligently  propelled  them  along  the  street' 
In  said  manner,  well  knowing  that  said 
street  was  used  by  children  for  play,  and 
that  it  was  dangerous  to  said  children  to  do 
80  at  said  time  and  In  said  manner,  and  that 
appellee's  Injuries  were  caused  solely  by  the 
alleged  negligence  of  appellant. 

The  appellant  filed  an  answer  of  general 
denial.    There  was  a  trial  by  Jury,  which  re- 


sulted In  verdict  and  Judgment  for  appellee^ 

The  appellant  filed  a  motion  for  a  new 
trial,  assigning  as  reasons  therefor  that  tbo 
court  erred  In  giving  on  its  own  motion  In- 
structions Nos.  1  and  2,  In  refusing  to  give 
instruction  No.  4  requested  by  appellant,  in 
giving  each  of  the  instructions  Nos.  1  to  lO- 
requested  by  appellee;  that  the  verdict  of  the 
Jury  Is  not  sustained  by  sufficient  evidence, 
is  contrary  to  law,  and  that  the  damages  as- 
sessed are  excessive. 

The  <»ily  error  assigned  is  tSiat  the  court 
erred  In  overruling  the  motion  for  a  new- 
trial. 

The  facts,  as  shown  to  exist  by  the  uncon- 
tradicted evidence,  are:  That  on  Septem- 
ber 21,  1914,  there  was  In  force  and  effect  In 
the  city  of  E^vansviUe  an  ordinance  as  stated 
In  the  complaint  and  that  on  said  day  one 
of  appellant's  tank  wagons  was  at  a  black- 
smith shop  for  repairs,  and  that  one  of  ap- 
pellant's servants  wient  after  It  with  a  mo- 
tortruck, and  attached  the  tank  wagon  by 
the  end  of  the  tongue  to  the  rear  end  of  said 
trudc,  and  in  that  manner  was  taking  the 
tank  wagon  along  the  street  where  the  ac' 
cident  happened,  to  the  appellant's  plant, 
which  was  a  distance  of  2%  or  3  blocks  from 
the  blacksmith  shop.  That  the  appellee  was 
less  than  6  years  old,  and  was  playing  mar- 
bles In  the  front  yard,  and  on  the  sidewalk 
In  front  of  his  home,  with  his  12  year  old 
brother  and  another  boy  of  about  the  same 
age,  and  that  the  marble  with  whl<^  he  was 
playing  rolled  out  Into  the  street  as  the  said 
truck  with  the  said  tank  wagon  In  the  rear 
was  passing ;  that  the  appellee  ran  after  the 
marble,  and  ran  In  between  the  truck .  and 
wagon,  and  was  run  over  by  the  wagon  and 
injured.  The  truck  at  the  time  of  the  ac- 
cident was  going  at  a  speed  of  about  five 
miles  an  hour,  and  bad  passed  appellee 
when  he  started  in  behind  It  to  get  his  mar- 
ble. When  the  driver  of  the  truck  reached 
the  place  where  the  boys  were  playing,  they 
were  standing  In  the  yard  a  few  feet  from 
blm,  and  he  saw  them  at  that  time,  but  did 
not  see  the  appellee  when  be  started  to  run 
Into  the  street,  and  did  not  know  he  was  In- 
jured until  some  one  called  to  him.  There 
was  no  conflict  in  the  evidence,  except  as  to 
the  extent  of  appellee's  Injuries.    ^ 

The  court,  in  Instruction  No.  9,  given  at 
the  request  of  the  appellee,  told  the  Jury 
that.  If  there  was  not  at  least  20  feet  be- 
tween the  tank  wagon  and  the  motortruck 
which  appellant  was  propelling  along  the 
street,  the  appellant  was  violating  the  ordi- 
nance set  out  In  the  complaint  and  that  the 
violation  of  said  ordinance  constituted  neg- 
ligence, and  if,  as  a  result  of  such  violation 
of  such  ordinance  and  as  the  proximate  re- 
i^t  thereof,  the  appellee  was  Injured,  their 
verdict  should  be  for  the  appellee. 

The  appellant  was  driving  the  tank  wagon 
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and  the  motortruck  in  procession,  and  there 
was  not  a  distance  of  20  feet  between  them. 
The  ordinance  provides  that: 
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"The  drirera  of  vehidea  owned  by  any  person, 
firm  or  corporation,  shall  not  proceed  in  iiro- 
cesaJoD,  and  a  distance  of  at  least  twenty  feet 
mast  be  between  eTety  snch  Tebide." 

It  Is  evident  to  us  that  the  framers  of  this 
ordinance,  at  the  time  of  Its  passage,  did  not 
have  in  mind  any  such  a  condition  a.b  Is 
shown  by  the  evidence  In  this  case.  The 
words,  "drivers  of  vehicles,"  both  "drivers" 
and  "vehicles"  being  plural  in  form,  indicate 
to  us  that  they  had  In  mind  a  procession  of 
vehicles,  owned  by  some  person,  firm,  or  cor- 
poration, each  vehicle  being  In  charge  of  Its 
own  driver.  The  Intention  doubtless  was  to 
prevent  a  procession  of  soch  vehicles  unnec- 
essarily interfering  with  or  Impeding  i)edes- 
trlans  in  crossing  the  streets  of  the  city. 
Any  other  construction  would  absolutely  pro- 
hibit the  use  of  trailers  as  now  used  In  con- 
nection with  automobiles  and  trucks.  If  an 
automobile  should  "go  dead,"  as  they  will  at 
times,  without  compunction  as  to  time  or 
place,  the  ordinance,  if  given  the  construc- 
tion contended  for  by  appellee,  would  pro- 
hibit the  owner  from  towing  it  along  the 
streets  with  another  automobile  or  truck 
owned  by  him,  unless  he  had  a  tow  line  or 
cable  at  least  20  feet  long,  while  he  could, 
employ  the  owner  of  another  automobile  or 
truck  to  haul  him  in  and  use  a  cable  of  any 
length  desired.  The  construction  which  ap- 
pellee asks  us  to  place  upon  this  ordinance 
would  prohibit  the  farmer  fastening  his  bug- 
gy behind  his  wagon  and  bringing  it  to  the 
dty  for  repairs,  or  taking  it  home,  unless  it 
was  so  attached  to  the  wagon  as  to  have  a 
distance  of  20  feet  between  each  vehicle. 

Snch  ordinances  should  receive  "a  reason- 
able construction  consistent  with  the  pur- 
pose of  their  enactment  and  the  practical 
difficulties  that  arise  in  their  application  to 
particular  casesi"  Conder  v.  Griffith,  61  Ind. 
App.  218,  111  N.  B.  816. 

The  giving  of  said  instruction  No.  9  was 
reversible  error.  The  appellant  complains  of 
instruction  No.  7,  given  at  request  of  appel- 
lee, for  the  reason  that  it  is  inconsistent 
with  No.  9,  give  at  the  request  of  appellee.. 
In  view  of  the  fact  that  we  have  held  the 
latter  instruction  erroneous,  it  Is  not  neces- 
sary for  us  to  give  any  consideration  to  No. 
7,  further  than  to  say  that  It  does  not  meet 
with  our  approval,  for  the  reason  that  it  is 
not  limited  to  the  negligence  alleged  in  the 
complaint. 

We  do  not  deem  it  necessary  for  us  to  dis- 
cuss any  of  the  other  alleged  errors. 

Judgment  reversed,  with  direction  to  sus- 
tain the  motion  for  a  new  trial  and  for  fui^ 
ther  proceediags  not  inconsistent  with  this 
opinion. 


(71  Ind.  App.  ISO) 
TRAVELERS'   PROTBCTnVE  ASS'N  t. 
BRAZINGTON.    (No.  9836.)* 

(Appellate  Ooort  of  Indiana,  Division  No.  1. 
May  9,  1919.) 

1.  Iksdrarck  €=3791(2)— Fraternal  Insur- 
ance—"Loss  0¥  Four  Fingers  on  Eithxr 
Hand  bt  Severance." 

Constitution  of  fraternal  benefidary  assod- 
ation  providing  for  indemnity  "in  case  of  loss 
of  fodr  fingers  on  either  hand  by  severance" 
construed  to  require  payment  where  there  is 
loss  by  severance  of  any  material  part  of  each 
of  the  four  fingers  on  one  hand,  whenever  be- 
cause of  such  severance  each  of  the  fiugerg  is 
practically  usdess. 

2.  Affeai.  and  Error  ®=»1184:— Disposition 
—Death  of  Affkllke. 

Where  appellee  dies  after  submission  of 
cause  on  appeal,  cause  will  be  affirmed  as  of 
date  of  submission. 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty ;  Frank  Ellis,  Judge. 

Action  by  Alvah  C.  Brazington  against  the 
Travelers'  Protective  Association.  Judgment 
for  plalntur,  and  defendant  appeals.  Af- 
firmed. 

White  &  Haymond,  of  Munde^  for  appel- 
lant 

Miller,  Dalley  &  Thompson,  of  Indianapo- 
lis, for  appellee. 

BNLOE,  J.  This  was  an  action  upon  a 
poli<^  of  Insurance.  The  appellant,  as  ap- 
I)ears  from  the  record.  Is  a  fraternal  benefici- 
ary assodation,  and  the  appellee  was  a  mem- 
ber thereof.  On  July  18,  1914,  the  appellee 
received  an  injury  to  his  right  hand,  result- 
ing in  the  severance  of  the  little  and  ring 
fingers  of  said  hand  at  the  knuckle  Joint; 
the  severance  of  the  middle  finger  at  the 
middle  Joint;  the  first  or  index  finger  was 
cut  and  crushed  between  the  first  Joint  and 
the  distal  end  of  the  finger,  to  the  extent  that 
the  nail  of  said  finger  was  crushed,  or  torn 
off,  the  side  of  the  finger  so  cut  and  crushed 
that  the  bone  was  exposed  to  view,  and  the 
distal  end  of  said  finger,  at  least  so  far  as 
muscular  tissue  is  concerned,  was  also  crush- 
ed off,  to  the  extent  that  the  same  was  hang- 
ing only  by  some  shreds  of  skin  and  flesh. 
The  surgeon,  in  dressing  this  finger,  cut  off 
about  three-fifths,  or  an  indi,  of  the  distal 
end  of  the  bone  of  the  finger,  stitched  back 
the  flesh  of  the  distal  end  that  had  been 
crushed  off,  but  not  entirely  severed,  and 
which  fiesh  so  stitched  back  in  due  time 
united  with  the  body  of  the  finger. 

At  the  time  of  the  accident  appellee  was  In 
good  standing  in  appellant  sodety,  and  no 
question  is  made  on  this  appeal  as  to  the 
sufficiency  of  any  of  the  pleadings. 
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The  only  error  assigned  and  not  waived 
Is  the  action  of  the  court  In  overruling  ap- 
pellant's motion  for  a  new  trial.  This  a»- 
slgnment  challenges  the  sufficiency  of  the 
evidence  to  support  the  verdict^  and  also  the 
action  of  the  court  In  giving  certain  Instruc- 
tions and  In  refusing  to  give  certain  other 
Instructions  tendered  by  appellant 

At  the  time  appellee  was  injured  one  of 
the  articles  in  appellant's  constitution  was  as 
follows  (section  2,  art  IZ): 

"Whenever  a  member  in  good  standing  shall, 
through  external,  violent  and  accidental  means, 
under  the  provisions  and  limitations  of  the  con- 
stitution and  amendments  thereto,  receive  bodily 
injoriea  which. shall,  independently  of  all  other 
causes,  result  in  the  loss  of  his  legs,  arms  or 
eyes,  within  six  months  frcmi  the  date  of  said 
accident,  he  shall  be  entitled  to  indemnity  as 
follows:  $5,000.00  in  case  of  loss  of  both  legs  or 
both  arms  by  severance;  $2,500.00  in  case  of 
loss  of  one  liand  or  one  foot  by  severance  above 
the  wrist  or  ankle;  $1,800.00  in  case  of  loss 
of  four  fingers  on  either  hand  by  severance." 

[1]  Tbla  entire  cdntroversy  turns  upon  the 
construction  to  be  given  to  the  above-quoted 
section.  It  will  be  noted  that  as  to  the  fin- 
gers no  place  of  severance  Is  fixed,  as  Is  done 
as  regards  severance  of  hand  or  foot,  as  pro- 
vided above.  It  will  also  be  noted  that  the 
article  of  the  constitution  above  quoted  does, 
not  limit  the  liability  by  declaring  a  total 
loss  to  be  requisite.  The  loss  must  come  by 
severance;  by  some  act  which  separates  at 
least  some  part  of  each  of  four  fingers  on 
the  same  hand ;  it  must  also  be  caused  by 
violent,  external,  and  acdd^ital  means.  C!on- 
slderlng  this  section  of  the  constitution,  the 
object  of  the  parties,  the  relation  of  the  par- 
ties, and  the  language  employed,  we  think 
that  a  fair  and  reasonable  construction  of 
said  section  is  that  the  appellant  would  pay 
the  sum  named  in  those  cases  where,  through 
loss  by  severance  of  any  material  part  of 
each  of  the  four  fingers  on  one  band,  and  be- 
cause of  such  severance,  each  of  said  fingers 
was  left  in  such  a  condition  that  it  was  there- 
after practically  useless.  The  loss  of  the  use 
of  the  fingers  was  the  thing  against  wbldh 
indemnity  was  sought 

In  this  case  there  Is  no  contention  as  to' 
any  of  the  fingers  of  the  appellee,  except  the 
first,  or  index,  finger.  As  to  this  finger,  there 
is  and  can  be  no  contention  but  what  a  por- 
tion thereof  v^as  lost  "by  severance,"  but  it 
is  contended  that,  as  the  testimony  shows 
that  appellee  bad  some  use  of  this  finger,  it 
was  not  a  "loss"  within  the  terms  of  the  con- 
tract 

The  court  submitted  to  the  Jury,  at  the  re- 
quest of  the  appellant,  certain  Interrogato- 
ries covering,  among  other  things,  the  ex- 
tent of  plaintUTs  Injuries,  and  which  Inter- 
rogatories and  answers  thereto  were  as  fol- 
lows: 


"No.  Sl  After  plalndfrs  Injury  was  the  little 
finger  and  the  third,  or  ring,  finger  of  his  right 
hand  amputated  At  the  last  joint?  Answer: 
Yes. 

"No.  6.  Was  the  second  finger  of  plaintiff's 
right  hand,  after  the  injury  on  July  18,  1914, 
amputated  at  the  second  Joint  from  the  distal 
end?    Answer:   Yes.  , 

"No.  7.  On  July  18, 1914,  at  the  time  of  plal» 
tiff's  injury,  was  the  end  of  the  index  or  fore 
finger  injured  to  such  an  extent  that  a  small 
portion  of  the  bone  was  .removed  and  a  small 
portion  of  the  fiesh  and  nail  removed?  Answer: 
Yes. 

"No.  8.  Has  the  nidi  on  plaintiff's  index  finger 
since  the  injury  grown  out  completely?  An- 
swer: Na 

"No.  9.  Does  plaintiff  have  the  free  use '  of 
each  joint  of  the  index  finger?  Answer:  No. 
•    •    • 

"No.  12.  Does  plaintiff  now  liave  the  full  use 
of  his  index  finger,  with  the  exception  that  the 
time  Is  not  quite  as  sensitive  to  touch  as  it 
was  prior  to  the  injury?  Answer:  The  finger 
is  practically  useless. 

"Na  IS.  If  you  answer  interrogatory  No.  12 
"No'  or  in  the  negative,  then  state  as  your 
answer  to  this  interrogatory  the  extent  of  the 
injury  to  plaintiff's  index  finger  and  what  use 
plaintiff  is  able  to  make  of  said  finger  at  the 
present  time.  Answer:  The  finger  is  practi- 
cMj  useless." 

The  Jury  also  returned  answers  to  inter- 
rogatories stibmitted  by  appellee  as  follows: 

"No.  1.  Was  the  end  of  the  index  finger  of 
plaintiff's  right  baud  cut  off  as  far  back  as 
the  root  of  the  nail  by  the  accident  and  injury 
except  a  little  bit  of  skin  on  the  inside  of  said 
finger?    Answer:   Yes. 

"No.  2.  As  the  result  of  the  injury  sustained 
oy  the  plaintiff  on  the  18th  day  of  July,  1914, 
has  he  lost  substantially  the  use  of  the  index 
or  front  finger  of  his  right  hand?  Answer: 
Yes." 

Interrogatories  aumbered  S,  9,  and  7  sub- 
mitted by  appellant,  each  called  for  the  find- 
ing of  fact  as  to  the  extent  of  the  loss  of  each 
of  said  fingers  physically  by  severance,  and 
Nos.  9,  12,  and  13  were  each  directed  to  the 
extent  of  loss  of  use  of  the  index  finger,  and 
were  so  understood  by  the  Jury,  and  while 
the  answers  to  Nos.  12  and  IS  are  not  cate- 
gorical in  form,  yet  each  question  is  suffi- 
ciently answered.  In  No.  1  of  the  interroga- 
tories submitted  by  the  appellee  the  Jury 
found  that  the  end  of  appellee's  index  finger, 
as  far  back  as  the  root  of  the  nail,  had  been 
cut  off  by  the  accident  in  question,  and  in  No. 
2  they  find  that  appellee  has  lost  substantial- 
ly the  use  of  this  finger. 

The  appellant  cites  the  case  of  Wlest  v. 
United  States,  etc.,  Co.,  186  Mo.  App.  22,  171 
S.  W.  570,  and  Insists  that  it  is  decisive  of 
the  case  at  bar.  In  that  case  the  policy  pro- 
vided for  loss  by  severance  at  or  above  the 
tprist  joint*  (our  italics),  and  a  severance  of 
the  thumb,  first,  second,  and  third  fingers, 
and  a  portion  of  the  palm  of  the  hand,  was 
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Iidd  not  to  be  wlOiin  tlie  condition  of  the 
policy. 

The  case  of  Newman  y.  Standard  Accident 
Ina.  Co.,  192  Mo.  App.  160, 177  S.  W.  803,  also 
dted  and  Insisted  upon  by  appellant,  la  not 
In  iwlnt;  for  In  this  case  also  the  point  of 
severance  was  fixed  as  to  Its  minor  limits, 
and  plaintiff  was  held;  as  to  his  Injury,  not 
to  be  within  the  terms  of  the  policy,  the  sev- 
erance having  been  below  the  point  fixed  In 
the  policy. 

The  views  we  have  expressed'  as  to  the 
meaning  of  the  clause  of  the  constitution  of 
appellant  society  (section  2,  art  IX)  finds 
support  In  the  following  cases:  Sneck  v.  In- 
surance Co.,  88  Hun,  84,  S4  N.  T.  Supp.  S45; 
Sheanon  v.  Padflc,  etc.,  Ins.  Co.,  77  Wis.  618, 
46  N.  W.  799,  9  li.  H.  A  686,  20  Am.  St  Rep. 
151 ;  Beber  v.  Brotherhood,  etc.,  75  Neb.  183, 
106  N.  W.  168, 121  Am.  St.  Hep.  782. 

Complaint  is  biso  made  of  the  action  of  the 
court  In  giving  certain  Instructions  and  the 
refusal  to  give  others  tendered  by  appellant. 
The  Instructions  given,  taken  as  a  whole, 
fairly  state  the  law,  and  are  in  harmony  with 
the  views  herein  expressed.  There  was  no 
error  la  refusing  to  give  the  tendered  In- 
structions which  were  refused. 

We  find  no  reversible  «rror  In  the  record. 

[2]  Tbe  death  of  appellee  since  the  cause 
was  submitted  having  been  suggested  In  the 
record,  the  cause  Is  therefore  affirmed,  as  of 
the  date  of  the  submission. 

Judgment  affirmed. 


PITTgDBDKG,  C,  C.  &  ST.  L.  BY.  CO.  r. 
MARBAIiE.    (No.  9838.)* 

(Appellate  Conrt  of  Indiana.    May  15,  1919.) 

ComiTB  «=»220(5)— Appkuatb  CouttT— Fail- 
ure   or  JUDOES    TO    CoMCUa— TKA.ITSFEB   TO 
SUFBBia  OOUBT — Statdtk. 
Where  four  judges  of  the  Appellate  Conrt 

failed  to  concm-  in  an  opinion,  the  cause  mnst 

be  transferred  to  the   Supreme  Court  onder 

Bums'  Ann.  St  1914,  |  1399. 

Appeal  from  Circuit  Court,  Clark  Coun- 
ty; James  W.  Fortune,  Judge. 

Action  by  Nathaniel  Marbale  against  die 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.  Cause  trans- 
ferred to  the  Supreme  Court 

M.  Z.  Staunard  and  Jonas  G.  Howard, 
both  of  Jeffersonvllle,  for  appellant    • 

Frank  S.  Boby,  of  Indianapolis,  H.  W. 
Phlpi)s,  of  Jdlersonville,  and .  Burdette  C. 
Lute,  of  Cbarlestown,  for  appellee. 


PBB  CUBIAM.  Four  Jadses  falling  to 
concur  In  an  opinion  In  this  cause  the  same 
Is  hereby  transferred  to  the  Supreme  Court, 
under  the  provisions  of  section  1399,  Bums 
R.  S.  1914. 


(70  Ind.  App.  203) 
DELASKI  V.  KOVACnCH  et  nx.    (No.  9864.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  14, 1919.) 

1.  Appkai,  aitd  Bbbob  «=>1002  —  Questions 

rOB  JUBT. 

Where  there  is  a  sharp  conflict  in  the  evi- 
dence, a  finding  of  the  jury  thereon  is  binding  on 
the  Appellate  Conrt 

2.  HUSBAITD  AND  WiTB  4s»208  —  AOTIOH  BT 

Wife  fob  Sebvicks. 
Bums'  Ann.  St  1914,  g!  255,  7867,  is  per- 
missive, and  does  not  prohibit  a  husband  joining 
with  his  Wife  in  the  prosecution  of  an  action  to 
recover  compensation  for  her  services  rendered 
on  her  sole  and  separate  account 

Appeal  from  Superior  Conrt,  lake  Connty; 
Virgil  S.  Belter,  Judge. 

Action  by  Peter  Kovacich  and  Helen  Ko- 
vadcb,  his  wife,  against  Louis  Delaskl,  alias 
Levi  DelewskL  Judgment  for  platatlffs,  and 
defendant  appeals.    AfSrmed. 

McMahon  &  Conroy,  of  Hammond,  for 
appellant 

Merrltt  D.  Mats,  of  Hammond,  for  ap- 
pellee& 


McMAHAN,  J.-  Action  by  appeUees,  Pe- 
ter Kovacich  and  his  wife,  Helen  Kovadch, 
against  the  appellant  for  compensation  for 
the  care  and  support  of  Louise  Delaskl,  an 
8  year  old  child  of  the  appellant 

The  appellees  In  their  complaint  allege 
that  appellant  expressly  agreed  to  pay  them 
for  the  care  and  support  of  said  child,  and 
that  he  has  failed  and  refused  to  do  so.  The 
Issues  were  closed  by  a  general  denial.  Trial 
by  jury,  verdict  and  Judgment  for  appellees. 
Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled. 

[1]  The  appellant  contends  that  the  ver- 
dict Is  contrary  to  law.  Tbexe  was  a  sharp 
conflict  In  the  evidence  as  to  whether  there 
was  an  agreement  on  the  part  of  appellant 
to  pay  for  the  care  of  said  child,  but  that 
was  a  question  for  the  Jury,  and  they,  by 
their  verdict,  found  that  there  was,  and 
that  finding  is  binding  on  us. 

The  evidence  shows  that  the  appellant 
is  the  stepfather  of  the  appellee  Hden.  -  Ap- 
pellant's wife  who  was  the  mother  of  Hden 
and  Louise,  died  In  July,  1911,  leaving  four 


-   4s»For  oUier  eases  sea  saio*  toplo  snd  KBT-NUMBER  In  all  Ke7-Numberad  Dlgwta  and  ludexM 
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cbildren,  the  fnilt  of  ber  marriage  to  appel- 
lant to  wit:  Louise  aged  about  4,  another 
girl  aged  about  12,  and  two  boys,  aged  6  and 
15.  The  appellees  were  married  and  living  in 
Hegewlsh,  HI. 

On  the  day  appellant's  wife  was  burled, 
appellant  had  a  talk  with  appellee  Helen  In 
the  presence  of  her  husband  about  the  care 
of  the  children.  In  which  appellant  told  Helen 
to  take  Louise,  and  he  would  pay  her,  to 
which  Helen  agreed.  Appellant  and  appel- 
lee Peter  had  no  talk  or  conversation  rela- 
ting to  the  care  or  pay  for  keeping  the  child. 
The  conversation  was  between  the  appellee 
Hden  and  the  appellant  in  the  presence  of 
ai)pellee  Peter.  Following  this  conversation 
the  appellees  took  the  chili  home  with  them, 
and  boarded  and  clothed  her  for  a  period  of 
nearly  5  years,  and  have  received  no  compen- 
sation for  such  service. 

[2]  The  appellant  Insists  that  the  agree- 
ment proved  was  an  agreement  between 
appelant  and  the  appellee  Helen,  and  that 
there  is  therefore  a  variance  betwe^i  the 
pleadings  and  the  proof;  that  proof  of  an 
agreement  to  pay  one  of  the  appellees  will 
not  support  a  verdict  in  favor  of  both  of 
them. 

Section  255,  Bums'  B.  S.  1914,  provides 
that  a  married  woman  may  sue  alone  when 
the  action  concerns  her'  personal  property. 
Section  7867,  Bums'  1914,  provides  that  a 
married  woman  may  carry  on  any  trade  or 
business  and  perform  any  labor  or  service 
on  her  sole  and  separate  account,  and  the 
earnings  and  profits  of  any  married  woman 
accruing  from  her  trade,  business,  service,  or 
labor  other  than  for  her  husband  or  family 
shall  be  ber  sole  and  separate  proi)erty, 

If  the  services  and  labor  which  appellee 
Helen  performed  for  the  appellant  were 
rendered  on  her  sole  and  separate  account, 
the  earnings  became  her  sole  and  separate 
property,  and  she  might  have  maintained 
an  action  in  her  own  name  therefor  imder 
said  section  255. 

The  language  of  the  statute  is  permis- 
sive, and  does  not  prohibit  the  husband  Join- 
ing with  her  in  the  prosecution  of  an  ac- 
tion to  recover  compensation  for  her  services. 
As  said  by  the  Supreme  Court  in  Martlndale 
v.  Tibbetts,  16  Ind.  200: 

"This  statnte  we  regard  as  rendering  It  op- 
tional to  bring  the  suit  in  the  name  of  the  wife 
alone,  or -that  of  the  husband  and  wife,  where 
the  action  concerns  her  separate  property." 

See,  also,  Ohio,  etc.  By.  Co.  v.  Cosby,  107 
Ind.  32,  7  N.  B.  873;  BoUer  T.  Blair,  96 
Ind.  208;  City  of  New  Albany  v.  Lanes,  21 
Ind.  App.  380,  61  N.  B.  346. 

There  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 


(TO  Ind.  App.  IS!) 
BBOWN  T.  TABMER'S  STATE  BANK  et  «L 
(No.  10842.) 

(Appellate  Court  of  Indiana,  Division  No.  Z 
May  18,  1919.) 

1.  iTXBvmias  e=>686— Bight  of  Benehcia- 
BT— Vestbo'  Intebests. 

The  beneficiary  in  a  life  insurance  policy 
has  a  vested  interest  wliich  cannot  be  clianged 
without  his  consent. 

2.  IirsTTBAiTCE  «=>208— Oral  Absionkent. 
Where  a  husband  or  parent  takes  out  a  poU> 

cy  of  insurance  payable  to  his  estate,  he  can 
make  an  assignment  thereof  either  oridly  or  in 
writing. 

8.  Fbattoxtlbnt  Corvstasoes  <3=»92  —  Iw- 
SUBANOK  i3=»214^Infobkal  AssiGNMEirr. 
Where  insured  and  his  father,  the  beneficia- 
ry, talked  about  changing  policy  so  as  to  make 
insnred's  wife  the  beneficiary,  but,  on  sugges- 
tion of  the  cashier  of  a  bank  holding  the  policy 
aa  collateral  security  that  it  would  be  bet- 
ter not  to  make  any  change  until  after  the  note 
which  the  bank  held  was  paid,  nothing  was  done, 
on  death  of  insured  the  money  belonged  abso- 
lutely to  the  father,  although  he  had  told  in- 
sured that  in  case  of  insured's  death  he  would 
sign  the  insurance  over  to  the  wife,  and  the 
father  could  not,  after  insured's  death,  make  a 
gift  of  such  proceeds  to  insured's  wife  to  the 
detriment  of  the  father's  creditors. 

Appeal  from  (Srcnit  Court,  Wells  County; 
Wm.  H.  Bichhom,  Judge. 

Action  by  the  Farmer's  State  Bank  against 
Bdlth  Brown,  supplemental  to,  iexecutlon 
against  Thomas  M.  Brown^  From  an  ad- 
verse Judgment  Bdlth  Brown  appeals.  Af- 
firmed. 

Jacob  F.  Domey,  of  Portland,  for  appel- 
lant 
A.  W.  Hamilton,  of  Buffton,  for  appellees. 

McMAHAN,  J.  The  appeUee,  the  Farmer's 
State  Bank  of  Ossian,  Ind.,  filed  its  verified 
complaint  supplemental  to  execution  against 
the  appellee  Thomas  M.  Brown.  It  was  al- 
leged in  the  complaint  that  the  appellant  and 
the  appellee  People's  State  Bank  had  prop- 
erty and  money  In  their  possession  belonging 
to  Thomas  M.  Brown,  and  asked  that  they 
be  required  to  answer  concerning  the  same. 
The  appellees  Beatty  &  Doan  Company  and 
Fred  N.  Sharpe  were  also  named  in  said  com- 
plaint as  having  Judgments  against  Thomas 
If.  Brown,  and  they  were  required  to. appear 
and  answer  as  to  their  Interests  in  said 
money  and  propeirty.  The  appellees  Beatty  & 
Doan  Company  and  Fred  N.  Sharpe  appear- 
ed and  filed  separate  verified  cross-complaints 
Bui^lemental  to  execntion  against  Thomas  M. 
Brovra,  and  also  asking  that  appellant  and 
the  People's  State  Bank  be  required  to  answer 
as  to  certain  money  alleged  to  be  in  tbxAr 
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hands  which  belonged  to  Thomas  M.  Brown. 

The  cause  was  tried  by  the  court  whldi 
found  that  the  appellee  Tbonias  M.  Brown 
was  indebted  to  the  Farmer's  State  Bank  in 
the  sum  of  $241.32,  to  Fred  Sharpe  in  the 
sum  of  1385.55,  and  to  Beatty  &  Boan  Com- 
pany In  the  sum  of  ^12  on  the  several  Judg- 
ments mentioned  in  the  complaints;  that 
the  appellant  had  prior  to  the  filing  of  the 
several  complaints  received  and  then  had  In 
her  i>os8esslon  and  under  her  control  $1,646.- 
15  In  cash  belonging  to  said  Thomas  M. 
Brown ;  that  $796.17  of  said  money  bad  been 
deposited  by  ai^ellant,  and  was  then  on 
deposit  in  the  said  People's  State  Bank,  and 
that  an  amount  sufficient  to  pay  and  satisfy 
said  Judgments  should  be  paid  into  court 
for  that  purpose.  Judgment  was  rendered  in 
accordance  with  the  findings. 

The  appellant  filed  a  motion  for  a  new  trial 
on  the  grounds  that  the  decision  of  the  court 
was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law.  The  overruling  of  tliis 
inotlon  Is  the  only  error  assigned. 

The  facts  are  in  substance  as  follows:  On 
the  16th  day  of  December,  1913,  the  Farmer's 
State  Bank  of  Osslan  recovered  a  Judgment 
for  ^04.66  against  Thomas  M.  Brown  and 
Pied  N.  Sharpe  on  a  promissory  note  execut- 
ed by  Thomas  M.  Brown  and  Irvin  Brown 
and  indorsed  by  said  Sharpe.  The  said  bank 
on  the  same  day  recovered  a  Judgment 
against  Thomas  M.  Brown  and  Beatty  & 
Doan  Company  for  $381.17  on  a  note  executed 
by  Thomas  M.  and  Irvln  Brown  and  indorsed 
by  Beatty  &  Doan  Company ;  that  said  bank 
on  the  same  day  also  recovered  a  Judgment 
against  Thomas  M.  Brown  for  $124.27  on  a 
note  executed  by  Thomas  M.  and  Irvln 
Brown;  that  on  the  6th  day  of  May,  1914, 
said  bank  recovered  a  Judgment  against 
Thomas  M.  Brown  for  $154.50  on  a  notei  ex- 
ecuted by  Thomas  M.  and  Irvin  Brown.  Ir- 
vln Brown  died  Intestate  August  28,  1913, 
leaving  as  his  only  heirs  one  child  and  the 
appellant  who  is  his  widow.  All  of  said 
notes  were  filed  as  claims  against  the  estate 
of  Irvln  Brown,  said  estate  was  settled  as 
Insolvent,  and  nothing  was  paid  by  said 
estate  or  by  Thomas  M  Brown  on  said  notes 
or  Judgments. 

Beatty  &  Doan  Company,  on  April  6,  1915, 
paid  the  Judgment  based  on  the  note  Indorsed 
by  them,  the  amount  so  paid  by  tbem  being 
$411.32,  which  induded  the  costs. 

Fred  N.  Sharpe  on  April  5,  1915,  paid  the 
Judgment  based  upon  the  note  signed  by  Iiim, 
the  amount  so  paid  by  him  being  $328.69. 

Irvin  Brown  some  years  prior  to  his  death 
and  prior  to  his  marriage  to  appellant  had 
obtained  two  insurance  policies  upon  his  own 
Ufe^  each  calling  for  $1,000  and  being  pay- 
able in  case  of  death  to  appellee  Thomas  M. 
Brown.  Thomas  M.  Brown  and  Irvln  Brown 
executed  a  note  to  the  Wells  County  Bank, 
and  said  Insurance  i)olicies  were  assigned  to 
■aid  bank  as  collateral  security.  The  In- 
123NJ5.— 16 


debtedness  to  the  Wells  County  Bank  was 
owing  and  unpaid  when  Irvin  Brown  died, 
and  the  amount  due  on  said  policies  were 
afterwards  paid  to  the  Wells  County  Bank. 
After  paying  the  note  to  the  Wells  County 
Bank  there  was  $1,546.71  left  of  the  proceeds 
arising  from  said  insurance  policies,  which 
the  appellee  Thomas  M.  Brown  turned  over  to 
the  appellant,  receiving  nothing  therefor. 

A  short  time  before  his  death  and  while 
the  policies  were  so  held  by  the  bank,  Irvln 
Brown  and  the  appellee  Thcnnas  M.  Brown 
had  talked  about  having  the  policies  signed 
over  to  the  appellant  Appellee  Thomas  M. 
Brown  at  that  time  told  his  son  Irvin  that  in 
the  event  of  the  latter's  death  he  would  pay 
the  money  over  to  appellant  Shortly  there- 
after Irvln  and  Thomas  M.  Brown  had  a 
conversation  with  the  cashier  of  the  bank 
about  having  the,  transfer  made.  The  cashier 
advised  them  to  do  nothing  until  the  note 
was  paid,  and  at  this  time  Thomas  M.  Brown 
also  told  Irvin  that  in  case  the  latter  should 
die  he  would  assign  the  insurance  over  to  the 
appellant  No  further  action  was  ever  taken 
toward  changing  the  benefldary  named  in 
said  policies.  Thonu»s  M.  Brown  was  a 
householder  during  all  this  time,  entitled  to 
an  exemption  as  such,  and  did  not  have  any 
property  subject  to  execution. 

Appellant,  after  the  death  of  her  husband, 
promised  Thomas  M.  Brown  that  she  would 
pay  the  debts  of  her  husband,  ant  when  Mr. 
Browp  turned  the  proceeds  arising  from  said 
Insurance  over  to  am)ellant  he  understood 
and  believed  that  she  would  do  so.  /U  of 
the  said  notes  and  Judgments  were  foi  the 
debts  of  Irvin  Brown  and  for  which  Thon  as 
M:  Brown  was  surety. 

Appellant  contends  that  tmder  the  facts 
there  was  on  oral  assignment  of  the  policies 
and  a  constructive  delivery  of  them  to  her. 

[1]  The  policies  in  questimi  were  ordinary 
life  insurance  polides  in  which  the  benefi- 
ciary had  a  vested  interest,  and  which  could 
not  be  changed  without  his  consent  Holland 
V.  Taylor,  111  Ind.  121, 12  N.  E.  116;  Mutual, 
etc.,  Co.  V.  Guller,  119  N.  B.  173. 

Appellant's  husband,  Irvin  Brown,  was  not 
the  owner  or  benefldary  named  in  the  poli- 
des,  be  did  not  have  possession  of  them,  and 
he  could  not  assign  them  to  appellant  In 
Wllbum  V.  Wilbum,  83  Ind.  55,  the  Supreme 
Court  said: 

"In  troth,  the  policy  is  not  the  property  of 
the  insur^  in  any  sense,  but  ig  the  property  of 
the  benefldary  from  the  day  of  its  issue,  for 
from  that  time  he  has  the  whole  beneficial  in- 
terest" 

[2]  The  case  at  bar  Is  different  from  those 
cases  wherein  a  husband  or  parent  takes  out 
a  policy  of  insurance  payable  to  his  estate. 
In  the  polides  payable  to  his  estate^  the  in- 
sured can  make  an  assignment  either  orally 
or  in  writing.  State  v.  Tomllnson,  16  Ind. 
Appk  662,  45  N.  B.  1116,  59  Am.  St  Rep.  335; 
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Stewart  t.  Owynn,  41  Ind.  App.  820,  82  M.  B. 
1000,  83  N.  B.  758. 

[S]  Appellant's  hnsband  had  talked  about 
■Changing  the  policies  so  as  to  make  the  ap- 
pellant the  benefldary,  but  at  that  time  the 
policies  had  been  assigned  to  the  Wells  Coun- 
ty Bank  as  collateral  security  and  on  the 
advice  and  suggestion  of  the  cashier  that  it 
would  be  better  not'to  make  any  change  until 
after  the  note  which  the  bank  held  was  paid, 
nothing  was  done  In  relation  to  changing  the 
beneficiary  in  the  policies. 

Our  conclusion  is  that  the  proceeds  of  the 
two  polldes  were  the  absolute  property  of 
Thomas  M.  Brown,  and  that  he  could  not, 
after  the  death  of  the  insured,  make  a  gift 
of  such  proceeds  to  appellant  to  the  detri- 
ment of  his  creditors.  There  was  no  error 
In  overruling  the  motion  for  a  new  trial.  ' 

Judgment  atBrmed. 


(71  Ind.  App.  209) 

NICHOLAS  V.  BALDWIN  PIANO  CO.* 
(No.   9834.) 

(Appellate  Court  of  Indiana.     May  15,  1819.) 

1.  iNKKBEPEHs  «=3l3— Common-Law  Liew— 
Goods  in  Possession  ov  GtTEsr. 

By  adoption  of  common  law  as  part  of  law 
of  Indiana,  innkeepers  acquired  right  to  assert 
tikelr  common-law  lien  on  gooAa  brought  into 
the  inn  by  a  guest  for  board  and  lodging  fur- 
nished the  latter  at  his  request,  though  the  goods 
were  not  the  property  of  the  gaest,  provided  the 
innkeeper  was  not  aware  of  the  fact,  a  proviso 
not  applicable  under  all  circumstances  where 
the  guest  was  the  agent  or  servant  of  the  owner. 

2.  Statutes    «=>239— Ghanqe    in    Common 
Law— Pbesumption. 

It  will  be  presumed  that  the  Legislature 
does  not  intend  by  the  enactment  of  a  statute 
to  make  any  diange  in  the  common  law  beyond 
what  it  dedares  either  in  express  terms' or  by 
nnmistakable  implication. 

&  Stattites  €=>239  —  Abbooation  or  Com- 
mon Law— Substitution  ob  Rkpugnanot. 
An  abrogation  of  the  common  law  will  be 
implied  where  a  statute  is  enacted  which  under- 
takes to  cover  the  entire  subject  treated  and  is 
idearly  designed  as  a  substitute,  or  where  the 
two  laws  are  so  repugnant  that  bofh  in  reason 
may  not  stand. 

4.  Innkeepebs  ®=9l3  —  Lien  on  Pbofkbtt 
Not  Owned  by  Guest  —  Abbosation  of 
Common  LiAW. 
The  enactment  of  Bums'  Ann.  St.  1914,  t{ 
7848-7850,  by  implication  abrogated  the  com- 
mon-law lien  in  favor  of  innkeepers  in  Indiana, 
ao  that  an  innkeeper  had  no  lien  on  a  piano  and 
stool  which  was  not  owned  by  his  guest 

Ai^eal  from  Circuit  Court,  Rush  County; 
Will  M.  Sparks,  Judge. 


Action  tr^  the  Baldwin  VUaut  Companx 
against  Sainuel  W.  Nicholas.  From  Jadg- 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wm.  W.  Lowry,  of  Indianapolis,  and  Sam- 
uel L.  Trabue,   of  RushviUe,   for  appellant. 

John  H.  EipUnger  and  Donald  L.  Smith, 
both  of  RushvUle,  for  appellee. 

BATMAN,  P.  J.  This  is  an  action  In  re- 
plevin commenced  by  appellee  against  appel- 
lant to  recover  the  possession  of  a  piano  and 
stool.  The  complaint  is  In  the  usual  form 
for  such  an  action,  and  was  answered  by  a 
general  denial.  On  the  trial  the  court  made 
a  special  finding  of  facts,  and  stated  its  con- 
clusion of  law  thereon  in  favor  of  appellee. 
From  a  judgment  rendered  in  accordance 
therewith,  appellant  has  appealed,  claimins 
that  the  court  erred  in  its  conclusion  of  law 
on  the  fticts  found.  Appellant  contends  that 
the  finding  of  facts  shows  that  be  had  a 
common-law  U&x  as  an  innkeeper  on  the  proi>- 
erty  in  question,  w;hich  gave  him  a  right  to 
the  possession  thereof,  and,  that  tlie  conrt 
erred  in  its  conclusion  of  law  to  the  con- 
trary. Appellee,  on  the  other  hand,  asserts 
that  there  is  no  common-law  lien  In  Indiana 
in  favor  of  innkeepers,  and  that  the  conda- 
sion  of  law  was  properly  stated. 

[1-3]  The  common  law  gives  an  innkeeper 
a  Hen  upon  the  goods  brought  into  bis  inn  by 
his  guest,  for  board  and  lodging  furnished 
the  latter  at  his  request,  although  the  goods 
may  not  be  the  property  of  said  guest,  pro- 
vided the  innkeeper  is  not  aware  of  such 
fact  This  proviso,  however,  is  not  appli- 
cable under  all  drcumstances  where  the  guest 
is  the  agent  or  servant  of  the  owner  of  the 
goods.  22  Cyc.  1090.  By  the  adoption  of  the 
common  law,  as  a  part  of  the  law  of  this 
state,  innkeepers  doing  business  therein  ac- 
quired the  right  to  assert  such  a  lien  in  all 
proper  cases,  and  such  right  still  exists  un- 
less they  have  been  deprived  thereof  by  legis- 
lative enactment  It  is  well  settled  in  this 
state  that  it  will  be  presumed  that  the  Legis- 
lature does  not  Intend  by  the  ennr-tment  of  a 
statute  to  make  any  change  in  the  common 
law  lt)eyond  what  it  declares,  either  in  ex- 
press terms  or  by  nnmistakable  implication. 
Chicago,  etc.,  R.  Co.  v.  Luddington  (1010) 
175  Ind.  35,  91  N.  B.  939,  93  N.  £.  273.  An 
abrogation  of  the  common  law  will  be  Im- 
plied, whore  a  statute  is  enacted  which  un- 
dertakes to  cover  the  entire  subject  treated 
and  was  clearly  designed  as  a  substitute  foi 
the  common  law  in  that  regard,  or  where  the 
two  laws  are  so  repugnant  that  both  in  rea- 
son may  not  stand.  8  Cyc.  376;  26  A.  &  E, 
Ency.  of  Law,  666;  1  O.  J.  901;  6  R.  C. 
L.  815 ;  Boston  Ice  Co.  y.  Boston,  etc.,  .Ry. 
Co.,  77  N.  H.  6,  86  AtU  366,  46  U  R.  A.  (N. 
S.)  835,  Ann.  Cas.  1914A,  1090;  Drady  T. 
District  Court,  126  Iowa,  345,  102  N.  W.  115; 
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GraTes  t.  I.  O.  B.  Co.,  126  Tenn.  148,  148  S, 
W.  239;  Raleigh  Cotinty  Bank  v.  Poteet,  74 
W.  Va.  eil,  82  S.  B.  332,  Ia  R.  A.  1916B, 
928,  Ann.  Caa.  1917D,  359 ;  Toung  v.  Kansas 
City,  etc..  By.  Co.,  33  Mo.  App.  509.  In  1897 
the  Legislature  of  this  state  enacted  a  stat- 
ute for  the  protection  of  owners  and  keepers 
of  hotels,  inns,  restaurants,  boarding  and  eat- 
ing houses,  which  Is  still  in  force.  It  contains 
three  sections,  the  first  of  which  provides 
a  penalty  for  obtaining  food,  lodging,  enter- 
tainment, or  other  accommodations,  at  any 
of  the  places  named  above,  with  Intent  to  de- 
fraud the  owner  or  keeper  thereot  The  sec- 
ond prohibits  any  person  boarding  or  lodging, 
or  who  has  boarded  or  lodged,  at  any  of  the 
idaces  named  above,  from  removing  any 
trunk,  valise,  or  other  baggage  therefrom, 
which  he  may  have  therein,  "until  all  claims 
for  bills,  lodging,  entertainment  or  accommo- 
dations hav6  been  fally  paid  and  satisfied  tn 
accordance  with  the  regular  advertised  or 
^edal  contract  rates"  thereof,  and  provides 
a  penalty  for  its  violation.  The  third  sec- 
tion provides  In  part  as  follows: 

^  "The  owner  or  keeper  of  any  hotel,  inn, 
Testaurant,  boarding  or  eating  house,  as  provid- 
«d  in  this  act,  shall,  after  demand  for  payment 
be  made  of  the  person  or  persons  owing  any 
xach  claims  or  blUs,  as  set  ont  in  the  preceding 
section  of  this  act,  have  a  lien  against  the  per- 
sonal property  and  the  wages  due  of  any  person 
or  persons  who  may  owe  said  owner  or  keeper 
for  food,  lodging,  entertainment  or  other  accom- 
modation, to  the  extent  only  of  l^s  said  claim 
and  the  property  may  be  sold  to  satisfy  such 
daim,  by  said  owner  or  keeper  after  obtaining 
Judgment  for  the  same  in  any  court  of  competent 
jurisdiction  and  posting  a  written  notice  on  the 
outer  door  of  hi*  hotel,' inn,  restaurant,  boarding 
or  eating  bouse,  at  least  ten  days  before  the  day 
of  sale  at  public  outcry  to  the  highest  bidder," 
«tc. 
Sections  7848-78S0,  Bums'  1914. 

[4]  We  will  now  consider  whether,  under 
the  foregoing  facts,  a  common-law  lien  has 
oxisted  in  this  state  In  favor  of  Innkeepers 
since  the  enactment  of  the  statute  dted.  It 
will  be  observed  that  this  statute  not  only 
designates  who  shall  be  entitled  to  sudi  a 
Hen,  but  also  specifies  the  services  for  which 
such  lien  may  be  had,  the  property  to  which, 
and  the  condition  on  which  It  may  attach, 
and  the  manner  of  its  enforcement;  that 
it  goes  beyond  the  scope  of  the  common  law, 
by  tadudlng  persons  not  entitled  to  a  lien 
thereunder,  and  by  designating  services  for 
which  a  lien  may  be  had,  and  property  to 
which  It  may  attach,  not  spedfled  therein. 
It  thus  appears  that  the  oitlre  subject  to 


whidi  the  statute  relates  is  fully  covered 
thereby.  It  will  also  be  observed  that,  un- 
like the  common  law,  it  does  not  give  the  inn- 
keeper a  lien  on  all  property  brought  Into 
his  inn  by  a  guest,  unless  be  is  aware  that 
the  guest  is  not  the '  owner  thereof,  but  re- 
stricts the  property  to  which  the  lien  may 
attach,  by  limiting  It  to  the  property  of  the 
person  indebted  for  the  services  specified.  This 
may  be  taken  as  indicative  of  a  legislative  in- 
tent to  repeal  or  abrogate  the  common  law  re- 
specting innkeeper's  liens.  Boston  Ice  Co.  v. 
Boston,  etc..  By.  Co.,  supra ;  In  re  Lord  &  Polk 
Chemical  Co.,  7  Del.  Ch.  248,  44  Att.  775.  In 
▼lew  of  these  facts  it  is  apparent  that  the 
statate  creates  a  remedy  in  favor  of  an  Inn- 
keeper which  did  not  exist  before,  by  giving  ' 
him  a  lien  against  the  property  of  a  boarder 
as  well  as  a  guest,  where  such  boarder  is  in- 
debted to  him  for  the  services  spedfled  there- 
in. 22  Cyc.  1090;  14  B.  0.  L.  639.  It  also 
defines  a  right  which  theretofore  existed  in 
his  favor  by  enlarging  it  in  some  respects 
and  restricting  it  in  another.  For  the  rea- 
sons stated  it  appears  clear  to  us  that  the 
Legislature  in  enacting  the  statute  In  ques- 
tion intended  to  cover  the  whole  subject  of 
the  lien  of  innkeepers,  and  other  persons 
mentioned  therein,  to  provide  a  unlfiprm 
right  of  lien  for  all  of  such  persons,  to  de- 
fine the  same,  and  to  supply  an  easy  and  ade- 
quate remedy  for  its  enforcement  We.  there- 
fore conclude  that  the  enactment  of  the  stat- 
ute in  question,  by  implicatidn,  abrogated  the 
common-law  lien  in  favor  of  innkeepers  in 
this  state.'  This  concluslcm  finds  support  in 
the  well-considered  case  of  Wyckoff  v. 
Southern  Hotel  Co.,  24  Mo.  App.  382,  where- 
in the  facts  are  strikingly  similar,  and  in 
which  the  court  said: 

"It  would  bring  confusion  and  uncertainty 
into  the  law,  to  hold  that  a  statute  of  this  char' 
acter  can  coexist  with  the  rule  of  the  common 
law  in  respect  to  the  lien  of  an  Innkeeper." 

Appellant  does  not  make  any  contention 
that  he  had  a  statutory  lien  as  an  innkeeper 
on  the  goods  in  question,  and  an  examination 
of  the  spedal  finding  of  facts  disdoses  that 
any  sndi  contention  wonld  be  unavailing. 
We  therefore  conclude  that  the  court  did  not 
err  in  its  conclusion  of  law,  and  that  the 
Judgment  of  the  trial  court  must  be  sus- 
tained. 

Judgmoit   affirmed. 

DAUSMAN,  a  J.,  and  NICHOLS  and 
KEMY,  JJ.,  concur. 

McMAHAN  and  BNLOB,  JJ.,  otmenr  in  re- 
sult. 
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(70  Ind.  AVD.  WO) 

SBITZ  T.  EOTHS>-WELLS  &  BAUER  CO. 
CNo.  0830.) 

(Appellate  Court  of  Indiana,  Diviaion  No.  1. 
May  14.  1019.) 

Affeai,  and  Ebbob  4=>151(1)— Mattebs  Re- 
viewable—Abstbact  QUKSTION. 
In  order  that  a  person  may  appeal  or  sue 
out  a  writ  of  error,  he  most  be  aggrieved  or 
prejudiced  hj  the  judgment  or  decree. 

Appeal  from  Superior  Court,  Marlon 
County ;  W.  W.  Thornton,  Judge 

Action  by  the  Kotbe-Wella  &  Bauer 
Company  against  Charles  Seitz  and  another, 
to  foreclose  a  chattel  mortgage.  From  a^ 
adverse  judgment,  the  named  defendant  ap- 
peals.   Affirmed. 

Wm.  G.  White  and  Arthur  J.  Jones,  both 
of  Indianapolis,  for  appellant. 

Wm.  A.  Pickens,  Linton  A.  Cox,  and  Earl 
B.  Conder,  all  of  Indianapolis,  for  appellee. 

ENLOE,  J.  This  action  was  begun  by  the 
Kothe-W«jls  &  Bauer  Compajiy,  appellee, 
to  foreclose  a  chattel  mortgage,  executed  by 
one  Daniel  B.  Rogers,  January  6,  1015,  to 
secure  the  payment  to  appellee,  when  It 
should  become  due,  of  a  certain  promissory 
note  of  even  date,  for  the  sum  of  $206.68 
due  In  30  days,  and  upon  payment  of  .which 
a  default  had  been  made. 

In  June,  1914,  appellant  had  loaned  to 
said  Rogers  the  sum  of  $500  and  bad  also 
Indorsed  a  certain  promissory  note  in  the 
amount  of  $700  for  said  Rogers,  and  to  se- 
cure the  appellant  in  the  matter  said  Rogers 
had  executed  to  appellant  a  chattel  mortgage 
upon  the  same  prc^erty  afterwards  covered 
by  the  mortgage  In  suit 

The  appellant  was  made  a  defendant  in 
this  suit  to  answer  to  his  Interest  In  and 
to  the  property  in  question,  and  he  filed  an 
answer  in  three  paragraphs:  First,  general 
denial;  second,  alleging  that  the  mortgage 
to  appellee  was  void  under  the  provisions  of 
the  Bulk  Sales  Law  of  this  state  (Acts 
1909,  p.  122) ;  and,  third,  setting  up  a  claim 
under  the  mortgage  of  June,  1914,  and  asked 
that  his  mortgage  be  decreed  a  prior  lien 
to  that  of  appellee. 

To  the  above-mentioned  second  and  third 
paragraphs  of  answer  demurrers  were  filed, 
and  sustained  as  to  second  and  overruled  as 
to  the  third  paragraph,  and  reply  In  general 
denial  by  appellee  closed  the  Issues. 

A  trial  was  had  before  the  court,  which 
made  a  general  finding  in  favor  of  appellee, 
and  against  appellant,  and  that  appellant  had 
no  Interest  in  or  Hen  upon  the  property  in 
question,  and  judgment  was  rendered  ac- 
cordingly, and  property  ordered  sold  to  pay 
appellee's  debt 

The  appellant  then  filed  his  motion  for  a 


new  trial,  assigning  various  ieas<His  tbeie- 
for,  but  as  the  action  of  trial  court  in  ovae- 
mling  same  Is  not  challenged  on  this  appealr 
the  same  need  not  be  set  out 

The  only  error  complained  of  in  this  case 
Is  the  action  of  the  trial  court  in  sustaining 
the  demurrer  to  the  appellant's  second  para- 
graph of  answer,  and  In  thereby  refusing 
to  hold   said   mortgage  to  appellee  void. 

If  the  appellant  had  any  lien  upon,  or 
Interest  in,  the  property  covered  by  the 
mortgage  to  the  appellee,  so  that  he  was 
injured,  as  to  his  property,  by  said  decision, 
he  might  be  In  a  situation  to  complain; 
but  here  he  is  not  complaining  of  the  action 
of  the  court  in  finding  and  decreeing  such 
want  of  interest  He  is  in  the  attitude  of 
confessing  that  the  decree  is  right,  and  that 
he  has  no  Interest  in  the  property,  yet  is 
seeking  to  question  the  correctness  of  the 
ruling  of  the  court  upon  the  demurrer.  M 
he  had  no  interest  in  the  property,  he  was 
not  harmed,  and  he  has  no  legal  right  to 
complain. 

In  2  R.  C.  Ij.  p.  62,  it  is  said : 

"In  addition  to  the  reqnirement  of  a  sabstan- 
tial  interest  in  the  subject-matter  of  the  litiga- 
tion, it  is  essential,  in  order  that  a  person  may 
appeal  or  sue  out  a  writ  of  error,  that  he  shaU 
be  aggrieved  or  prejudiced  by  the  judgment  or 
decree.  Appeals  are  not  allowed  for  the  pur- 
pose of  settling  abstract  questions,  however  in- 
teresting or  important  to  the  public  generally, 
but  only  to  correct  errors  injuriously  affecting 
appellant"— citing  anthoritiea.  McFarland  v. 
Pierce,  161  Ind.  546,  46  N.  E.  706,  47  N.  B.  1; 
Qavin  v.  Board,  etc.,  81  Ind.  480. 

We  have,  howev^,  ccmsldered  said  second 
paragraph  of  answer. ,  There  was  no  error 
in  sustaining  the  demurrer  thereta 

Judgment  is   affirmed. 


(70  Ind.  App.  in) 

DEEP  VEIN  COAIi  CO.  ▼.  WARD. 
(No.  9754.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
May  9,  1919.) 

1.  Appeai.  and  Ebbob  «=»231(2)— Revibw— 
BBiEi<—SDTnotBNCT— Objections  to  Con- 
pirAinT. 

Where  objections  to  the  complaint  wUdi 
were  presented  by  appellanfa  brief  were  not 
specified  in  appellant's  memorandum  filed  with 
the  demurrers,  they  cannot  be  considered  on  ap- 
peaL     Bums'  Ann.  St  1914,  |  844,  cl.  6. 

2.  Tbiai   «=»266(10)— IwsTBuonoN— Pboo»— 

IlOLATEBIAI.  AlXBOATIORB  O*  COMFIAINT. 

An.  instruction  in  a  personal  injury  case 
that  it  is  not  necessaiy  for  the  plaintiff  to 
prove  any  immaterial  allegations  of  the  com- 
plaint though  Incomplete  in  form,  is  not  re- 
versible error,  in  absence  of  request  for  instruc- 
tion correctly  stating  the  issues. 
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8.  Mabixx  ahd  Sebvant  «=s>291(1)— Injuby 
to  sebvaiii^kufi.oteb*s  llabiuty  act— 

iNSTBUCnOR    AS    TO    APPLICATION    Or    AcT. 

In  on  action  under  Employers'  Liability  Act 
of  1911,  an  instruction  that  act  applied  if  de- 
fendant was  employing  five  or  more  men  in  its 
business  of  coal  mining  held  not  subject  to  the 
objection  that  the  employment  of  five  men  was 
the  only  prerequisite  for  the  application  of  the 
act,  where  the  eyidence  showed  the  operation  of 
•  mine  employing  260  men,  and  other  instruc- 
tions informed  jury  that  under  the  act  there 
could  be  no  recovery  for  employe's  death,  unless 
it  waa  shown  by  the  evidence  that  he  met  bia 
death  as  a  result  of  defendant's  negligence. 

4.  Mastib  and  Sbbvamt  «=3291(6)— Injitbt 
10  Sebvawt— Ihstbootions— Negligencm. 
An  instruction  that,  if  defendant  had  in 
its  employ  men  to  remove  loose  slate  from  the 
roof  of  the  mine  where  deceased  lost  hia  life, 
ib&x  their  negligence  was  the  negligence  of  de- 
fendant held  responsive  to  the  allegations  of 
negligence  on  the  part  of  defendant,  though  neg- 
ligence on  the  part  of  the  mine  bo^  was  also 
alleged. 

6.  Tbiaz.  «=s>260(1>— iNSTBiTCTions— BErasAii 
OF  Requests. 
Although  refused  requested  instructioDS 
stated  the  law  correctly,  yet  where  such  law  was 
covered  by  other  instructions  given,  which,  taken 
as  a  whole,  fairly  state  the  law  of  the  case,  their 
exclusion  was  not  error. 

6.  TeIAL  ®=3l29 — MlSCONDTJCT  o»  CotTNBBi<— 

Betaliatobt  Statements. 
Where  appellee's  counsel  made  statement 
outside  the  evidence  in  his  closing  argument  to 
the  jury,  but  the  record  shows  that  such  state- 
ment was  made  in  response  to  equally  objec- 
tionable remarks  made  by  appellant's  counsel, 
such  misconduct  is  not  reversible  error. 

7.  Appeal  and  Ebbob  ®=>1170(7)— Ajtibm- 
ANCE— Cobrect  Result— Statute. 

Where  there  is  evidence  to  support  every 
material  averment  of  the  complaint,  and  it 
fully  appears  from  the  record  that  the  cause 
was  fairly  tried  and  the  correct  result  reached, 
the  judgment  will  be  a£Srmed  under  Bums'  Ann. 
St  1914,  iS  407,  700,  regardless  of  error  in  rul- 
ings as  to  evidence. 

Appeal  from  Superior  Court,  Vigo  Cotinty ; 
Fred  W.  Beal,  Judg& 

Action  by  Anna  K.  Ward,  administratrix 
of  the  estate  of  William  Ward,  against  the 
Deep  Vein  C!oal  Company.  Judgment  for 
plaintiff,  motion  tor  new  trial  overruled,  and 
defendant  appeals.    Judgment  affirmed. 

0.  C.  Whltlock,  A.  R.  Owens,  and  P.  O. 
Oolllver,  all  of  Terre  Haute,  for  appellant. 

P.  M.  Foley,  Thos.  J.  Boadi,  FeUz  Blan- 
kenbaker,  Thos.  F.  CMara,  and  J.  T.  Walker, 
all  of  Terre  Haute,  for  app^ee. 

BXniT,  J.  On  July  12, 1911,  appellee's  de- 
cedent, William  Ward,  was  In  the  employ  of 
the  Deep  Vein  Goal  Company,  appellant  here- 


in in  the  operation  of  what  Is  known  as  a  cut- 
ting machine.  The  machine  was  run  by  elec- 
tric power,  and  was  used  to  cut  under  the 
face  of  the  coal  in  the  mine  so  as  to  expedite 
the  removal  of  the  coal.  While  appellee's 
decedent  and  a  helper  were  In  the  line  of 
their  employment  operattug  said  machine,  at 
a  point  in  the  mine  as  directed  by  chalk 
marks  placed  there  by  appellant,  a  large 
piece  of  rock  or  slate  forming  the  roof  of  the 
mine  at  said  point  fell,  Instantly  killing  said 
decedent  This  action  is  to  recover  for  the 
death  of  said  employ^  which  it  is  claimed  re- 
sulted from  appellant's  negligence.  The  com- 
plaint is  based  upon  the  Employers'  Liability 
Act  of  1911  (Laws  1811,  c.  238).  S^arate 
demurrers  to  the  three  paragraphs  of  com- 
plaint wfere  overruled,  and  the  Issues  joined 
by  appellant's  answer  in  deniaL  A  trial  by 
jury  resulted  in  a  verdict  for  appellee  for 
$3,000.  The  alleged  errors  relied  on  for  re- 
versal are:  (1)  The  action  of  the  trial  court 
in  overruling  the  separate  demurrers  to  the 
several  paragraphs  of  the  complaint ;  and  ^) 
the  overruling  of  the  motion  for  a  new  trial. 

[1]  The  objections  to  the  complaint  which 
are  presented  by  ai^>ellajit  in  its  brief  were 
not  specified  In  Its  memorandum  filed  with 
the  demurrers,  and  therefore  cannot  be  con- 
sidered on  appeal.  Section  344,  d.  6,  Bums 
1914.  Jackson  Hill,  etc.,  Co.  t.  Van  Heoten- 
ryck,  120  N.  Bl  664. 

[2]  Error  is  predicated  upon  the  action  of 
the  court  in  giving  to  the  jury  on  its  own 
motion  instruction  No.  t,  also  on  the  giving 
of  21  several  instructions  at  the  request  of 
appellee,  and  oa  the  refusal  of  the  court  to 
give  twelve  several  instructions  tendered  by 
appelant 

Instruction  No.  1  given  by  the  court  on  its 
own  motion,  told  the  jury  "that  it  is  not  nec- 
essary for  the  plaintiff.  In  order  to  recover, 
to  prove  any  Immaterial  allegations  of  the 
complaint"  The  instruction  in  the  form  giy- 
en  is  incomplete,  but  incompleteness  in  an  in- 
struction presents  no  reversible  error.  -Ap- 
pellant should  have  presented,  and  requested 
the  court  to  give,  an  instruction  correctly 
stating  the  issues.  Vandalla  Goal  Co.  v. 
Coakley,  184  Ind.  661,  111  N.  B.  426;  Jackson 
Hill,  etc.,  Co.  V.  Van  Hentenryck,  supra. 

[3]  Instruction  No.  8,  given  by  the  court 
at  appellee's  request,  to  which  objection  Is 
specially  urged,  is  as  follows: 

"I  instruct  you  that  if  yon  find  that  the  Deep 
Vein  Coal  Company  was  employing  five  or  more 
men  on  July  12,  1911,  in  its  alleged  business 
of  coal  mining,  the  provisions  of  the  Employ- 
ers' liability  Act  of  1911  applies  to  this  case." 

It  is  urged  that  by  this  instruction  the 
jury  were  told  that  the  only  prerequisite  to 
the  application  of  the  Employers'  Liability 
Act  to  the  case  was  the  employment  of  five 
or  more  men  on  the  day  of  the  accident,  with- 
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ont  regard  to  whether  the  appellant  was  en- 
gaged in  bnslness,  trade,  or  commerce  as  re- 
quired by  the  act,  and  without  regard  to 
whether  decedent's  death  resulted  In  whole 
or  In  part  from  the  negligence  of  appellant 
or  its  representatives,  or  by  reason  of  any  de- 
fect, mismanagement,  or  lnBu£Biciency  due  to 
Its  negligence.  There  was  no  reversible  er- 
ror in  the  giving  of  this  instruction.  The 
uncontradicted  evidence  shows  that  at  the 
time  in  controversy,  appellant  was  operating 
a  large  coal  mine,  and  had  in  its  employ  in 
the  mining  and  marketing  of  its  coal  employes 
to  the  number  of  250  or  more;  and  by  other 
instructions  the  Jury  were  fully  Informed 
that  under  the  Employers'  Liability  Act 
there  could  be  no  recovery,  unless  it  was 
shown  by  a  preponderance  of  the  evidence 
that  appellee's  decedent  met  his  death  as  a 
result  of  ai^ellant's  negligence  as  averred 
In  the  complaint  In  fact  the  court  read 
to  the  Jary,  as  a  part  of  his  instmctiona,  sec- 
tions 1,  2,  and  8  of  the  Employers'  Liability 
Act  The  Jury  oould  not  have  been  misled 
by  the  Instruction. 

[4]  Objection  is  made  to  instruction  No.  31, 
given  by  the  court  at  appellee's  request  This 
Instruction  told  the  Jury  that  if  they  found 
from  the  evidence  th&t  appellant  company 
had  In  its  employ  certain  day  men  whose 
duties  were  to  remove  loose  slate  and  other 
material  from  the  roof  of  that  part  of  the 
mine  where  appellee's  decedent  was  required 
to  work,  and  where  he  lost  his  life,  and  that 
such  men  were  in  its  employ  at  the  time  of, 
and  immediately  before,  the  acddent^  then 
the  negligence  of  such  day  men  was  the 
negligence  of  appellant  company.  It  is  the 
contention  of  appellant  that  the  oomplalnt 
proceeds  upon  the  theory  that  the  mily  negli- 
gence charged  is  the  negligence  of  the  mine 
boss,  and  that  it  was  error  to  charge  the  Jury 
that  appellee  could  recover  if  the  evidence 
showed  that  the  negligence  was  that  of  fel- 
low servants.  Appellant  would  give  to  the 
complaint  too  narrow  a  construction.  Each 
paragraph  proceeds  upon  the  theory  that 
the  negligence  charged  was  the  negligence 
of  appellant  The  Instruction  is  within  the 
issues,  and  the  giving  of  it  was  not  error. 

[5]  We  have  examined  the  other  instruc- 
tions of  which  complabit  is  pade;  also  all 
Instructions  tendered  by  appellant,  and  which 
were  by  the  court  refused.  The  requested 
instructions  which  stated  the  law  correctly 
were  covered  by  others  given  by  the  court 
The  instructions  given  by  the  court,  when 
taken  as  a  whole,  fairly  state  the  law  of  the 
case. 

[6]  It  is  claimed  by  appellant  that  a  new 
trial  should  have  been  granted  on  the  ground 
that  appellee's  counsel  was  guilty  of  miscon- 
duct in  making  a  statemoit  outside  the 
evidence  in  bis  closing  argument  to  the  Jury. 
It  appears  from  the  record  that  the  alleged 


objectionable  statement  was  made  In  re- 
sponse to  remarks,  equally  objectionable^ 
which  had  been  made  by  appellant's  counseL 
Misconduct  arising  under  such  drcnmstances 
is  not  reversible  error.  Haskell  &  Barker 
Car  Co.  V.  Tlmm,  122  N.  B.  788,  decided  by 
this  court  April  14,  1919. 

[7]  Appellant  asserts  that  the  verdict  of 
the  Jury  ist  not  sustained  by  sufficient  evi- 
dence, and  also  complains  of  numerous  rul- 
ings of  the  trial  court  as  to  the  admission 
and  exclusion  of  evidence:  We  have  care- 
fully examined  the  evidence,  ^and  inasmuch 
as  there  is  evidence  to  support  every  material 
averment  of  the  complaint  and  since  it  fully 
appears  from  the  record  that  the  cause  had 
been  fairly  tried  and  a  correct  result  reached, 
no  good  purpose  would  be  subserved  by  ^- 
tending  this  opinion  to  discuss  in  detail  the 
many  rulings  of  the  court  on  the  admission 
and  reJecti<Hi  of  evidence.  Even  though  we 
should  find  errors,  they  would  have  to  be 
disregarded.  Harris  v.  Randolph  County 
Bank,  157  Ind.  120.  138,  60  N.  B.  1025.  No 
rule  of  law  is  more  important,  and  none  la 
more  binding  on  this  court,  than  the  rule 
fixed  by  the  correct  result  statutes  (sections 
407,  700,  Bums  1914),  which  requires  an  af- 
firmance if  it  appears  from  the  record  that 
the  decision  of  the  trial  court  has  resulted 
in  substantial  Justice.  We  find  no  reversible 
error. 

Judgment  afOrmed. 


FERREIiL  ▼.   HUNT.     (No.   0801.)  • 
(Appellate  Court  of  Indiana.     May  IS,  1919.) 

CotTBTB     «=322(K6)— APPTLLATE    COTJBT— PAIIr 

xrax  OF  FoTJB  Judges  to  Concub— Tranb- 
MB  TO  Sttpbeme  Coubt— Statute. 
Where  four  judges  of  the  Appellate  Court 
do  not  concur'  in  determining  an  appeal  sub- 
mitted to  the  entire  court  the  case  must  be 
transferred  to  the  Supreme  Court  under  Boms' 
Ann.  St  1914,  |  1390. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Louis  B.  Ewbank,  Judge. 

Action  by  Albert  H.  Hunt  against  Samuel 
O.  Terrell.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Cause  transferred  to  the 
Supreme  Court 

James  W.  Noel  and  Hiram  B.  Patten,  both 
of  Indianapolis,  for  appellant 

Samuel  D.  Miller,  Frank  O.  Dailey,  and 
Wm.  H.  Thompson,  all  of  Indianapolis,  for 

appellee. 

PER  CT7RIAM.  This  appeal  having  b^n 
submitted  to  the  entire  court  and  four 
Judges  thereof  not  concurring  in  the  result. 


4s»For  other  eases  see  same  topic  and  KBT-NUHBER  In  all  Ke7-Nuinber«d  Dlsests  and  Indexes 
*Traniterred  to  Supreme  Court,  see  124  N.  B.  746.  Rehearing  denied. 


Digitized  by 


Google 


Ind.) 


I.APP  T.  MS^CHANTS'  KAT.  BANK  OF  INDIANAPOLIS 
(III  N.B.) 


231 


the  case  Is  transferred  to  tbe  Snpreme  Court 
under  Bectlon  15  of  "An  act  concerning  ap- 
peals." etc.  Acta  1901,  p.  66S»  i  13370 ; 
Boma'  B.  S.  1914,  t  1399. 


(74  Ind.  App.  537) 

IjAPP   t.   MEHCHANTS'   NAT. 
INDIANAFOUS.     (No. 


BANK  or 


(Appellate  Goart  of  Indiana,  Division  No.  2. 
May  15,  1919.) 

1.  Bnxs  AND  Notes  «=>338,  365(1)— "Bora 
FiDx  Houdkb"— Defenses. 

Where  payee  for  value  received,  in  due 
course  of  business  and  before  maturity  of  a 
note,  assigned  and  transferred  it  to  plaintiff, 
plaintiff  was  a  "bona  fide  holder"  in  due  course 
without  notice,  in  view  of  Burns'  Ann.  St.  1914, 
H  9089zl,  9089d2,  and  9089e2,  and  holds  tbe 
note  free  from  defenses  available  to  prior  par- 
ties among  themselveB.  . 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Seq^ies,  Bona 
E^de  Holder.] 

2.  Bnxs  AND   Notes   «=>373  — Bona   Fidk 

PUBCHASXB— FbAUD   IK    INCEPTION. 

Fraudulent  representations  inducing  the  ex- 
ecntion  of  a  note  do  not  constitnte  a  defense 
against  a  bona  fide  purchaser,  under  Burns' 
Ann.  St  1914,  i|  9089zl,  9089d2,  90S9e2. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; W.  W.  Thornton,  Judge. 

Action  by  the  Merchants'  National  Bank 
of  Indianapolis  against  John  A.  Lapp. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Edward  B.  Lewis,  of  Indianapolis,  for  ap- 
pellant 

Charles  A.  Diyet,  of  Indianapolis,  for  ap- 
pellee. 

NICHOLS,  J.  The  complaint  in  this  case, 
by  the  appellee  against  the  appellant,  was 
filed  October  16,  1016,  and'  is  upon  a  promis- 
sory note  executed  by  the  appellant  August 
5,  1915,  and  due  in  six  months  after  date, 
negotiable  and  payable  at  the  appellee's 
bank  In  Indianapolis,  Ind.,  and  to  the  order 
of  tbe  Federal  Loan  Society,  Incorporated. 

It  is  averred  In  the  complaint  that  the 
payee  for  value  received,  in  due  course  of 
business  and  before  the  maturity  of  sndit 
note,  assigned  and  transferred  it  to  the  ap- 
pellee, and  that  it  was  past  due  and  un- 
paid. To  this  complaint  the  appellant  an- 
swered In  two  paragraphs;  the  first  being  a 
general  denial,  and  the  second  being  an  af- 
firmative answer  charging  fraud  against  the 
payee  named  in  the  note  In  procaiing  the 
execution  thereof.    There  is  do  dtarge  in  the 


second  paragraph  of  answer  that  tbe  appel- 
lee had  notice  of  such  fraud.  The  appellee 
filed  its  demurrer  to  said  second  paragraph 
of  answer,  with  memoranda,  which  demur- 
rer was  sustained  by  the  court,  to  which 
ruling  the  appellant  excepted.  Thereupon 
appellant  withdrew  his  first  paragraph  of 
answer,  being  tbe  general  denial,  refu'sed  to 
plead  further,  and  elected  to  stand  upon  his 
second  paragraph  of  answer.  Judgment  was 
rendered  in  favor  of  the  appellee. 

[1,2]  The  negotiable  Instrument  statute 
was  put  in  force  April  80,  1918.  Section 
906981,  of  such  statute  provides: 

"A  holder  in  due  coarse  is  a  holder  who  has 
,  taken  the  instrument  under  the  following  con- 
ditions: 

"(1)  That  the  instrument  is  complete  and  reg- 
ular upon  its  face; 

"(2)  That  he  became  the  holder  of  it  before  it 
was  overdue,  and  without  notice  that  it  had  been 
previously   dishonored,   if  such   was   the  fact; 

"(8)  That  he  took  it  in  good  faith  and  for 
value ; 

"(4)  That  at  the  time  it  was  negotiated  to 
him  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  .defect  la  the  title  of  the  person 
negotiating  it" 

It  is  provided  by  sectiop  9089d2  of  such 
statute  that,  to  constitute  a  notice  of  an 
infirmity  in  the  instrument  or  defect  in  the 
title  of  person  negotiating  the  same,  the  per- 
son to  whom  it  Is  negotiated  must  have 
had  actual  knowledge  of  the  infirmity  or  de- 
fect, or  knowledge  of  such  facts  that  his  ac- 
tion in  taking  the  instrument  amounted  to 
bad  faith.  Section  9089e2  provides  that  a 
holder  in  due  course  holds  the  instrument 
free  from  any  defect  or  title  of  prior  par- 
ties, and  free  from  defenses  available  to 
prior  parties  among  themselves,  and  may 
enforce  payment  of  the  instrument  for  the 
full  amount  thereof  against  all  parties  liable 
thereon.  By  its  averments  that  the  payee 
for  value  received,  in  due  course  of  business 
and  before  its  maturity,  assigned  and  trans- 
ferred said  note  to  the  appellee,  such  appel- 
lee avers  that  it  had  no  notice  of  any  io- 
flirmity  in  tbe  instrument  or  defect  in  tbe 
title  of  the  person  negotiating  It,  and  that 
it  purchased  the  same  in  good  faith  for  val- 
ue. Such  a  bolder,  under  the  statute,  holds 
the  note  free  from  defenses  available  to  the 
prior  parties  among  themselves.  The  appel- 
lant's second  paragraph  of  answer  aver, 
ring  fraudulent  representations  in  the  pro- 
curing of  the  execution  of  this  note,  without 
any  averments  of  knowledge  by  the  appellee 
of  the  alleged  fraud,  was  insufficient,  and 
the  demurrer  thereto  was  properly  sus- 
tained. 

There  was  no  error  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  answer. 

The  Judgment  is  affirmed. 


»For  othar  caica  iM  aama  toplo  and  KBT-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 
*a«Iiasrbig  denied  124  N.  B.  707.    Dlisenting  opinion  124  N.  B.  880.    Transfer  denied. 
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(72  Ind.  App.  207) 

SPIOKHLMEIE  r.  HABTMAN.     (No.  9T11.)* 

(Appellate  Court  of  Indiana,  DiTision  No.  1. 
May  15,  1919.) 

1.  Appeal  and  Erbob  «=>1064(4)  —  Habm- 
I.BS8 .  Ebbob— iNSKBUonoNa— OiassioN  of 
Obvious  Wobds. 

An  instruction  that  "negligence,  whether  on 
the  part  of  the  plaintiS  or  on  the  part  of  the 
defendant,  may  be  defined  as  the  doing  or  fail- 
ing to  do  some  act  or  thing,  which,  under  the 
circumstances,  it  was  the  duty  of  the  'plaintiff' 
to  do  or  to  leave  undone,"  while  erroneoua, 
could  not  have  misled  jury. 

2.  Tbiai,  «=»191(7)  —  IwsTEUcnows  —  As- 
sumption oT  Fact. 

In  an  action  for  injuries  received  in  colli- 
sion between  vehicles  on  a  street,  an  instruc- 
tion, expressly  conditioned  on  the  jury  finding 
for  the  plaintiff  under  rules  given,  one  of  which 
was  an  instruction  stating  that  in  order  to  en- 
able plaintiff  to  recover  she  must  establish  by  a 
fair  preponderance  of  the  evidence  that  she  re- 
ceived some  part  of  injuries  as  alleged  in  com- 
plaint, does  not  assume  the  fact  of  plaintiffs 
injuries. 

3.  munioipai.  cobpobations  «!»706(8)  — 
Stbkets  —  Collisions  —  Action  —  In- 
STBUcnoR— PBozntATE  Cause. 

In  an  action  for  personal  injuries  resulting 
from  collision  of  vehicles  on  a  street,  an  in- 
struction that  if  the  defendant  was  not  guilty 
of  negligence  charged  in  the  complaint  the  ver- 
dict should  be  in  his  favor  was  complete  with- 
out any  reference  to  the  question  of  proximate 
cause. 

4.  Trial  4=3296(8)  —  Instbuctions  —  Mat- 

TKB8  C!0VEBBD  BT  OTHSB  InSTBUOTIONB. 

In  an  action  for  injury  received  in  street 
collision,  defendant  was  not  harmed  by  the  omis- 
sion of  the  question  of  proximate  cause  from  an 
Instruction,  where  the  subject  was  covered  by 
another  instruction  given. 

6.  Municipal  Cobfobations      ®=s>706(8)  — 
Stbeets  —  Collisions  —  Instbuctions  — 
NxoLioENCE— Signals. 
In  an  action  for  personal  injuries  received 
in  a  collision  between  vehicles  upon  a  street,  an 
instruction,  in  effect  that  the  defendant  bad  the 
right  to  assume  that  plaintiff  would  obey  a  city 
ordinance  providing  for  and  requiring  signals 
before  turning,  and  to  operate  his  automobile  in 
absolute  reliance  thereon  under  all  the  circum- 
stances, was  properly  denied. 

6.  Municipal  Cobfobations  ®=s>706(8)  — 
Stbeets  —  Collision  —  Instbuctions  — 
Contbibutokt  Neoligbnce— Signal  Obdi- 

NANCES. 

In  an  action  for  personal  injuries  resulting 
from  collision  of  vehicles  upon  a  street,  defend- 
ant's requested  instruction  was  properly  denied, 
where  it  was  subject  to  the  construction  that  if 
plaintiff  failed  to  signal  that  she  was  going  to 
turn  as  required  by  ordinance  the  jury  should 
return  a  verdict  for  defendant,  regardless  of 
whether  such  failure  contributed  to  plaintiff's 
injury. 


7.  Municipal  Cobfobations  e=»706(^  — 
Stbeets  —  Collisions  —  NxGLiaENOE  — 
Instructions. 

In  action  for  personal  injuries  resulting 
from  collision  of  vehicles  on  street,  the  court 
did  not  err  in  refusing  a  requested  instruction 
that  if  the  jury  found  the  horse  which  plaintiff 
was  driving  backed  into  the  appellant's  auto- 
mobile, and  this  was  the  proximate  cause  of  her 
injuries,  she  could  not  recover,  although  defend- 
ant may  -have  been  guilty  of  the  negligence 
charged  in  the  complaint,  and  such  negligence 
was  the  proximate  cause  of  the  horse  backing. 

8.  Evidence  «=»155(1)  —  Convebsation  — 
Right  to  Intboduction  op  Whole  Con- 
tebsation — ihfeachuent  of  witness. 

The  rule  that  where  a  party  opens  the  door 
by  introducing  a  part  of  a  conversation,  the 
opposing  party  has  a  right  to  aU  that  was  said 
therein,  is  without  application,  where  the  open- 
ing party  confines  his  examination  to  purpose 
of  lining  a  foundation  for  impeachment. 

9.  Municipal  Cobfobations  ®=»706(7)  — 
Stbeets  —  Collision  —  Personal  In^tubt 
—  Instructions  —  Contbibutobt  Negli- 
gence. 

In  an  action  for  personal  injuries  received 
in  a  street  collision  between  vehicles,  evidence 
of  plaintiffs  failure  to  indicate  the  direction  in 
which  she  was  going  to  turn  her  automobile  as 
required  by  'dty  ordinance  held  insufficient  to 
require  the  court  to  instruct  a  verdict  for  de- 
fendant. 

10.  Trial  9=328(3)  —  Stbeets  —  Oolubion 
—Viewing  VEHicLB— Discretion  of  Coubt. 

Bums'  Ann.  St  1914,  g  564,  reposes  dis- 
cretionary power  in  the  court  to  permit  an  in- 
spection of  an  automobile  in  an  action  for  in- 
juries resulting  from  its  collision  with  another 
vehicle  on  a  street;  and  where  the  facts  could 
be  accurately  described  by  the  witnesses,  and 
it  is  questionable  whether  an  inspection  would 
have  served  any  useful  purpose,  it  was  not  er- 
ror to  refuse  appellant's  request  therefor. 

11.  Appeal  and  Ebbob  4=>1001(1)— Yebdiot 
—Conclusiveness — Sufpoetinq   Evidence. 

Where  there  is  some  evidence  tending  to 
support  each  essential  element  necessary  to 
plaintiff's  right  of  recovery,  the  verdict  of  the 
jury  determined  the  weight  and  value  thereof, 
and  its  decision  thereon  for  plaintiff  is  not  sub- 
ject to  review  on  appeal 

12.  Appeal  and  Ebbob  4=s>761  —  Assign - 
uents  as  Grounds  fob  New  Tbial— Waiv- 
es—Pbofositionb  OB  Points. 

Reasons  assigned  as  grounds  for  new  trial 
are  waived  by  a  failure  of  appellant  to  make 
any  specific  reference  thereto  in  his  propositions 
or  points. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; James  L.  Leathers,  Judge. 

Action  by  Mary  Hartman  against  John  W. 
Spickelmelr.  Verdict  and  judgment  for 
plaintiff,  motion  for  new  trial  overruled,  and 
defendant  appeals.    Affirmed. 


AssFor  other  easea  see  same  topic  and  KET-NTJMBBR  la  all  Key-Numbered  Digests  and  Inttezw 
*Rehearing  denied.    Tranafer  denied. 
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Cbarleci  F.  WlUlams  and  Wm.  E.  Beiley, 
botb  of  IndlanapollB,  for  appellant 

Noble  B.  wme  and  Charles  K.  McCor- 
macK,  both  of  Indianapolis,  for  appellee. 

BATMAN,  P.  J.  This  la  an  action  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  Injuries  alleged  to  have  been  re- 
ceived by  her  by  reason  of  the  negligence  of 
appellant  In  operating  an  automobile.  The 
specific  acts  alleged  and  relied  on  are  that 
appellant  negligently  operated  said  automo- 
bile along  a  certain  street  in  the  city  of 
Indianapolis  at  a  high  and  dangerous  rate  of 
speed,  without  sounding  a  horn,  or  giving 
appellee  any  warning  of  his  approach,  and  as 
a  proximate  result  thereof  appellee's  buggy 
was  violently  struck  by  said  automobile, 
causing  her  serious  injury.  The  complaint  Is 
In  a  single  paragraph,  and  was  answered  by 
a  general  deniaL  The  cause  was  tried  by  a 
Jury,  resulting  in  a  verdict  in  favor  of  ap- 
pellee on  which  Judgment  was  duly  rendered. 
Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  this  action  of  the 
court  Is  the  sole  error  assigned  and  relied  on 
for  reversal 

[1]  Appellant  contends  that  the  court 
erred  in  giving  Instructions  Nos.  7,  10,  U, 
and  12.  He  bases  his  contention  as  to  said 
Instruction  No.  7  on  the  following  sentence 
tberein: 

"Negligence,  whether  on  the  part  of  the  plain- 
tiff or  on  the  part  of  the  defendant,  may  be  de- 
fined as  the  doing  or  failing  to  do  some  act  or 
thing,  which,  under  the  circumstances,  it  was 
the  duty  of  the  plaintiff  to  do  or  to  leave  un- 
done." 
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dfflice,  that  She  recdved  the  injuries,  or  some 
part  thereof,  as  alleged  ia  the  complaint  In- 
struction No.  10  is  expressly  based  on  the 
condition  that  the  Jury  find  for  the  plaintiff 
under  the  rules  given,  which  would  include 
the  rule  stated  in  said  Instruction  No.  6. 
Such  a  finding  would  therefore  necessarily 
imply  that  appellee  received  at  least  some 
part  of  the  injuries  alleged.  Hence  there' la 
no  assumption  of  the  fact  of  appellee's  In- 
juries as  claimed  by  appellant. 

It  is  urged  that  instruction  No.  11  Is  erro- 
neous, as  it  assumes  that  the  failure  of  ap- 
pellant to  sound  the  horn,  or  give  appellee 
any  warning  of  the  approach  of  his  automo- 
bile, was  negligence,  and  that  appellee's  in- 
juries were  the  proximate  result  thereof.  An 
examination  of  said  Instruction  discloses  that 
it  Is  not  subject  to  the  infirmities  claimed, 
and  that  the  court  did  not  err  in  giving  the 
same. 

[3,4]  Appellant  claims  that  instruction  No. 
12  is  erroneous  because  it  omits  the  element 
of  proximate  cause.  By  this  Instruction  the 
court  informed  the  Jury  in  efTect  that,  If  it 
found  that  appellant  was  not  guilty  of  the 
negligence  charged  in  the  complaint,  its  ver- 
dict should  be  in*hls  favor.  The  instruction 
was  complete  without  any  reference  to  the 
question  of  proximate  cause.  But  in  any 
event  appellant  was  not  harmed  by  sacb 
omission,  as  the  subject-matter  in  question 
was  covered  by  another  Instruction  given. 
CuUman  v.  Terre  Haute,  etc  Co.  (1915)  60 
Ind.  App.  187,  109  N.  B.  K. 

[5, 6]  Appellant  also  predicates  error  on 
the  action  of  the  court  in  refusing  to  give  In- 
structions Nos.  1  and  2  requested  by  him. 
Said  Instruction  No.  1  is  as  follows: 


It  has  heea  held  that  where  a  mistake  In 
the  use  of  words  In  an  Instruction  is  so 
obvious  that  the  Jury  could  not  have  been 
misled,  the  error  will  he  deemed  immaterial. 
Cleveland,  etc.,  R.  Co.  v.  Clark  a912)  62  Ind. 
AM).  646,  99  N.  B.  777;  Pittsburgh,  eta,  B. 
Ca  v.  Carlson  (1899)  24  Ind.  App.  659,  66  N. 
E.  251;  Anderson  v.  Anderson  (1890)  128 
Ind.  264>  27  N.  B.  724.  The  same  rule 
should  be  applied  where  the  omlssimi  of 
one  or-'teore  words  is  so  obvious  that  it  is 
manifest  that  the  Jury  could  not  have  bem 
misled  thereby.  In  the  Instant  case  it  Is 
clear  that  the  Jury  could  not  have  understood 
from  the  language  used  in  said  Instruction 
that  it  should  determine  appellant's  negll 
g^ice  from  appellee's  conduct,  but  must  have 
understood  that  the  negligence  of  each  party 
was  to  be  determined  from  his  or  her  own 
acts  or  omissions. 

[21  Appellant  contends  that  the  court  erred 
In  giving  instruction  No.  10,  for  the  reason 
that  it  Is  assumed  tberein  that  appellee  suf- 
fered the  Injuries  alleged  In  the  complaint 
We  do  not  agree  with  this  contentim.  The 
Jury  was  told  by  instruction  No.  6  that  be- 
fore plaintiff  Is  entitled  to  recover  she  must 
establish,  1^  a  fair  preponderance  of  the  evl- 


"It  yon  find  from  the  evidence  that  at  the 
time  of  the  ooUidon  titere  was  an  ordinance  in 
fall  force  and  effect  in  the  city  of  Indianapolis, 
which  provided  and  required  drivers  of  vehicles 
to  indicate  by  hand  or  whip  the  direction  in 
which  they  were  going  to  turn,  then  I  instruct 
you  that  the  defendant  had  a  right  to  rely  and 
assume  that  the  plaintiff  in  this  case  would  sig- 
nal him  by  hand  or  whip  the  direction  in  which 
she  was  about  to  turn,  if  she  was  about  to  turn 
at  the  time  of  the  collision ;  and  you  may  take 
into  consideration  the  fact  that  she  failed  to 
give  such  a  signal,  if  yon  find  that  she  did  fail 
to  give  said  signal,  as  to  whether  or  not  she 
was  guilty  of  contributory  negligence.  And  if 
ydu  so  find  your  verdict  should  be  for  the  de- 
fendant" 

This  instruction,  If  given,  would  have  had 
the  effect  of  Informing  the  jury  that  appel- 
lant had  the  right  to  assume  that  appellee 
would  obey  said  ordinance,  and  to  operate 
his  automobile  In  absolute  reliance  thereon, 
under  all  circumstances.  This  Is  not  In  ac- 
cord with  the  weU-settled  rule  in  that  regard. 
Louisville,  etc.,  Co.  v.  Lottlch  (1916)  59  Ind. 
App.  426,  106  N.  B.  903;  Cole  Motorcar  C!a 
v.  Ludorff  (19119  61  Ind.  App.  119,  111  N.  B. 
447;  ffilgtai  Dairy  Ca  t.  Sh^erd  a915)  183 
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Ind.  466,  108  M.  B.  234,  100  N.  B.  353.  Said 
Instruction  Is  also  objectionable  because  It  Is 
reasonably  open  to  a  construction  which 
would  hare  misled  the  Jury.  It  will  be  ob- 
served that  the  concluding  sentence  is  as 
follows: 

"And  if  you  so  find  your  yerdict  should  be 
for  the  defendant." 

The  Jury  might  have  Very  readily  under- 
stood from  this  that,  if  it  found  that  appellee 
failed  to  give  the  signal  provided  in  the  ordi- 
nance, it  should  return  a  verdict  for  appel- 
lant, regardless  of  the  fact  as  to  whether 
such  failure  contributed  to  her  injury.  This 
is  clearly  not  the  law.  For  the  reasons  stat- 
ed the  Instruction  was  properly  refused. 

[7]  It  is  not  dear  from  the  record  wheth- 
er said  instruction  No.  2  was  given  or  re- 
fused, but,  assuming  that  It  was  refused,  the 
court  did  not  err  In  so  doing,  as  it  would 
have  Informed  the  Jury,  in  effect,  that  if  It 
found  that  the  horse  which  appellee  was 
driving  backed  into  appellant's  automobile, 
and  this  was  the  proximate  cause  of  her  in- 
juries, she  could  not  recover,'  although  ap- 
pellant may  have  been  guilty  of  the  negli- 
gence <^arged  in  the  complaint,  and  such 
negligence  was  the  proximate  cause  of  the 
horse  backing. 

[8]  The  record  discloses  that  appellant  in- 
troduced Charles  Slagle  as  a  witness  in  his 
behalf.  On  direct  examination  the  witness 
stated  that  he  saw  the  accident,  and  de- 
scribed how  it  occurred.  On  cross-examina- 
tion he  testified  that  at  the  time  he  observed 
the  accident  he  was  not  sitting  directly  In 
front  of  the  barber  shop,  but  "was  Just  a 
little  piece  on  the  other  side  of  the  cream- 
ery." Appellee  then  asked  the  witness  if  he 
bad  not  said  to  Mr.  McCormick  out  there  one 
evening,  about  the  time  of  the  trial  at  the 
police  court,  that  he  was  sitting  in  front  of 
bis  barber  i^op ;  but  she  made  no  inquiry  as 
to  any  other  portion  of  such  conversation. 
Later,  on  redirect  examiDation«  appellant 
asked  the  witness  to  state  what  took  place 
between  him  and  McCormick  in  that  conver- 
sation, and,  upon  an  objection  being  inter- 
posed, offered  to  prove  by  the  witness,  among 
other  things,  what  the  witness  had  stated  to 
McCormick  in  that  conversation  as  to  how 
the  accident  occurred  and  the  cause  thereof. 
It  is  obvious  that  appellee,  by  her  Inquiry  of 
the  witness,  was  merely  attempting  to  lay 
the  foundation  for  impeachment,  while  appel- 
lant's Inquiry  went  beyond  the  subject-matter 
thereof,  and  sought  to  elicit  other  portions  of 
such  conversation  not  connected  therewith. 
Appellant  insists  that  he  had  a  right  to  call 
for  other  portions  of  such  conversation  under 
the  rule  that  where  a  party  opens  the  door 
by  Introducing  a  part  of  a  conversation,  the 
opposing  party  has  a  right  to  all  that  was 
said  therein.  This  rule,  however,  has  been 
held  to  have  no  application  where  the  party 
opening  up  the  conversation,  as  In  the  instant 


case,  confines  his  examination  to  qnestioim 
propounded  for  the  purpose  of  laying  tbe 
foundation  for  impeachment.  Brown  v. 
State  (1916)  184  Ind.  254.  108  N.  B.  861,  111 
N.  B.  8.  The  court  did  not  err  in  exdudlncr 
the  offered  evidence. 

[I]  It  Is  contended  that  the  uncontradict- 
ed evidence  shows  that  appellee  tamed  into 
the  path  of  appellant's  automobile,  witboat 
indicating  the  direction  in  which  she  was 
going  to  turn,  as  required  by  the  city  ordi- 
nance in  evidence,  and  thereby  received  her 
injuries.  Based  on  this  contention  appellant 
claims  that  the  court  erred  in  refusing  to  in- 
struct the  Jury,  at  the  close  of  all  the  evi- 
dence, to  return  a  verdict  in  his  favor.  We 
cannot  agree  that  the  uncontradicted  evi- 
dence establishes  tbe  facts  claimed  by  appel- 
lant. A  number  of  witnesses  testified  that 
the  horse  and  buggy  were  headed  or  going 
toward  the  west  at  the  time  of  the  accident. 
Appellant's  scm,  who  was  an  occupant  of  the 
automobile,  testified  that  appellee  had  not 
even  started  to  tnm  dovra  Bellefountalne 
street;  while  appellant  stated  that  they  had 
passed  the  horse's  head  when  they  stopped, 
and  if  she  had  been  pulling  around  the  ma- 
chine, he  would  have  struck  the  horse.  Nor 
does  the  evidence  show  conclusively  that  ai>- 
pellee  violated  the  ordinance  in  question,  nb 
it  is  silent  as  to  whether  the  required  signal 
was  given  in  one  of  tbe  two  ways  specified 
therein.  Under  these  circumstances  appel- 
lant's contention  cannot  be  sustained. 

[10]  Appellant  asserts  that  the  court  erred 
in  denying  his  request  to  permit  the  Jury  to 
inspect  his  automobile  in  question,  in  front 
of  the  courthouse,  at  the  close  of  all  the  evi- 
dence, and  cites  section  564,  Bums,  in  sup- 
port of  his  contention.  It  has  been  held  that 
this  statute  reposes  discretionary  power  in 
the  court,  and  that  It  would'  be  an  exception- 
al case  where  this  court  would  reverse  a 
cause  for  an  abuse  of  such  discretion.  Chi- 
cago, etc.,  T.  Co.  T.  Loer  (1901)  27  Ind.  App. 
245,  60  N.  B.  819.  In  the  instant  case  the 
facts  could  be  accurately  described  to  the 
Jury  by  the  witnesses,  and  it  is  questionable 
whether  an  inspection  of  the  automobile 
could  have  served  any  useful  purpose.  Un- 
der the  circumstances  disclosed  by  the  record 
the  court  did  not  err  in  refusing  aK>ellant'B 
request. 

[II]  It  is  claimed  by  appellant  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence 
a  verdict,  we  have  passed  upon  the  principal 
and  is  contrary  to  law.  In  determining 
whether  the  court  erred  In  refusing  to  direct 
questions  urged  by  appellant  in  regard  to  the 
sufficiency  of  the  evidence.  We  need  only 
add  that  there  is  some  evidence  which  tends 
to  support  each  essential  element  necessary 
to  appellee's  right  of  recovery.  The  verdict 
of  the  Jury  determined  the  weight  and  value 
thereof,  and  its  decision  thereon  is  not  sub- 
ject to  review  on  appeaL     Portland,  etc.. 
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Mach.  Ca  t.  Gibson  (1916)  184  Ind.  842,  Ul 
N.  E.  184.  We  find  nO  gronnd  for  boldlng 
tbat  tbe  rerdlct  Is  contrary  to  law. 

[12]  Otiier  reasons  assigned  as  grounds 
for  a  new  trial  are  waived  by  a  failure  of 
appellant  to  make  any  specific  reference 
thereto  In  Us  propositions  or  points.  Bnff- 
Mii  T.  State  (1914)  182  Ind.  204, 106  N.  E.  362. 

We  find  no  reversible  error  In  the  record. 

Judgment  affirmed. 


(71  Ind.  App.  (99) 
H.  LOHSB  CO.  T.  LOHSB.     (No.  1049a)« 

(AppeUate  Court  of  Indiana.    May  18,  1919.) 

Appeal  from  Industrial  Board. 

Proceedings  by  Hans  Lobse  against  the  H. 
Liohae  (Company,  under  the  Workmen's  Com- 
pensation Act  (Laws  1916,  c.  106),  for  personal 
injuries  resulting  in  an  award  of  compensation 
by  tbe  Industrial  Board,  and  the  defendant  ap- 
peals.   Affirmed. 

X  W.  Hutchinson,  o£  Indianapolis,  for  ap- 
pellant. 
Durre  ft  Chnrry,  of  ElansrUle,  for  appellee. 

PER  CURIAM.  It  appears  from  the  record 
that  the  appellee  while  in  the  employ  of  appe- 
lant received  an  injury  by  accident  arising  out 
of  and  in  the  course  of  bis  employment.  Tbe 
usual  proceeding  resulted  in  an  award  of  com- 
pensation at  the  rate  of  $12.38  per  week  during 
the  period  of  total  disability,  not  exceeding  600 
weeks. 

The  appellant  has  iHresented  nothing  for  the 
consideration  ot  this  court  Therefore  <the 
award  is  affirmed,  and  by  virtue  of  the  statute 
the  amount  is  increased  6  per  cent. 


OtS  Mass.  82) 

BBTNOIJJS  T.  MISSOURI,  K.  ft  T.  BT.  CX). 

et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     May  19,  1919.) 

1.  OABinSHlCKNT  ^all4— TbUBTXE  PB00B98— 
ABeKSTAIKIORT    Or    iNDEBTKONZSa. 

The  indebtedness  of  a  trustee  to  the  prin- 
cipal defendant  is  to  be  ascertained  as  of  the 
date  when  it  was  due  and  payable. 

2.  Gabnishmbnt  ®=»1S0— Teustkb  Pbocebs 
—Bight  of  Teustek  to  S«t  Off  Claius— 
Statute. 

Under  Rev.  Laws,  c  189,  {  26,  one  attach- 
ed by  trustee  process  may  deduct  all  demands 
against  the  creditor  defendant,  which,  if  there 
had  been  no  summons  as  trustee,  would  have 
been  available  by  way  of  set-off  in  an  action 
by  the  creditor;  all.  moneys  or  demands  being 
open  to  retention  oc  set-off  except  claims  for 
unliquidated  damages  for  wrongs  or  injuries.- 


3.  Gabnibhment  ^=>148— Tetjstee  Process— 
Stateuents  in  Answeb  and  Intebboqato- 
BUS. 

Statements  in  the  answer  of  defendant  trus- 
tee, as  well  as  its  answers  to  interrogatories, 
being  under  oath,  are  to  be  considered  as  true. 

4.  Gabnishmbnt  «=s>130— Trustee  Process— 
Tbitstee's  Riaar  of  Set-Off  Against 
Principal  Defendant— Ovebpatmehts. 

Express  company  sued  as  trustee  of  defend- 
ant railway  company  held  entitled  to  set  off, 
as  against  the  railway  company,  the  principal 
defendant,  its  creditor,  certain  monthly  over- 
payments for  business  done  over  the  lines  of 
the  railway  during  the  years  1909rl911,  when 
the  amount  actually  due  depended  on  the  out- 
come of  litigation  involving  express  charges  or 
rates  then  pending  in  Oklahoma. 

Appeal  from  Superior  Court,  Suffolk 
County;  Frederic  H.  Chase,  Judge. 

Suit  by  Thomas  M.  Reynolds  against  tbe 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany and  others,  and  the  American  Express 
Company  and  others,  trustees.  The  bill  was 
dismissed  as  to  the  Express  Company  as  de- 
fendant, but  not  as  trustee,  and  plaintiff  was 
allowed  to  change  the  suit  into  an  action  at 
law,  with  leave  to  file  a  declaration.  Plain- 
tiff recovered  judgment  against  defendant 
railway  company,  and  from  decision  charg- 
ing the  trustee.  It  appeals.  Trustee  ordered 
charged  in  a  less  amount 

Austin  M.  Plnkham,  of  Boston,  for  trus- 
tee. 

Tyler,  Tucker,  Eames  ft  Wright,  of  Bos- 
ton, for  plaintiff  on  appeal  by  American  Ex- 
press Co.  from  order  charging  It  as  trustee. 

BRALET,  J.  [1]  Tbe  plalntlfl  orij^ally 
brought  a  bill  In  equity  in  a  writ  of  sum- 
mons and  attachment  by  trustee  process  as 
provided  in  -  R.  L.  c.  150,  {  8,  service  of 
which,  as  well  as  of  a  subpoena  subsequently 
Issued  to  appear  and  answer  the  bill,  "and 
to  show  cause  why  an  injunction  should 
not  Issue,"  was  made  upon  the  trustee.  But 
an  Interlocutory  decree  having  been  entered 
dismissing  the  bill  in  so  far  as  the  trustee 
was  a  defendant,  the  plaintiff  under  R.  L.  c. 
159,  S  6,  was  allowed  to  amend  the  suit  into 
an  action  at  law  with  leave  to  file  a  declara- 
tion.  The  pleadings  having  been  completed, 
a  trial  followed  in  which  the  plaintiff  re- 
covered judgment  against  the  railway  com- 
pany, hereafter  called  tbe  company,  and  the 
only  question  remaining  Is  the  amount  for 
which  the  trustee  should  be  charged.  Rey- 
nolds T.  Missouri,  Kansas  ft  Texas  By.,  228 
Mass.  589,  117  N.  E.  9ia  The  date  of  serv- 
ice on  the  trustee  was  August  31,  1915,  and 
in  the  amended  answer  filed  and  allowed  In 
substitution  of  the  original  answer,  the  trus- 
tee admits  that  it  is  chargeable  for  a  bal- 
ance due  the  defendant  of  $10,997.55;   but 
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the  trial  court  having  fixed  the  aiiiioant  at 
$50,754.09,  the  case  Is  before  ns  on  the  trus- 
tee's appeal.  The  trustee  on  the  record  un- 
doubtedly was  a  debtor  of  the  company  on 
August  31,  1915,  and  Its  Indebtedness  then 
due  and  payable  Is  to  be  ascertained  as  of 
that  date.  Koontz  r.  Baltimore  &  Ohio 
Ballroad,  220  Mass.  285,  107  N.  E.  973,  L. 
B.  A.  1915D,  838;    R.  L.  c.  189,  §  12. 

[2]  By  section  25  It  Is  given  the  right  to 
deduct  all  demands  against  the  company 
which  if  it  had  not  been  summoned  as  trus- 
tee would  have  been  available  by  way  of 
set-off  in  an  action  by  the  company.  The 
scope  and  effect  of  this  section  enables  the 
trustee  to  "retain  or  set  off"  In  any  lawful 
mode  of  adjustment  between  himself  and 
his  principal  without  regard  to  technical 
forms  any  or  all  moneys  or  demands  except 
claims  for  unliquidated  damages  for  wrongs 
or  Injuries.  "It  Is  the  balance  only  after  all 
Just  and  equitable  allowances,  for  which  he 
Is  charged."  The  plaintiff's  rights  are  no 
greater  than  those  of  the  original  creditor, 
and  If  the  company  could  not  have  recovered 
more  than  the  amount  admitted,  the  trustee 
Is  not  chargeable  for  anything  more.  Nutter 
v.  Framlngham  &  Ixywell  Railroad,  132  Mass. 
427,  and  cases  cited ;  Hopedale  ^g.  Co.  v. 
COinton  Cotton  Mills,  224  Mass.  193,  197,  112 
N.  m  879. 

[3]  The  statements  in  the  answer,  as  well 
as  the  answers  to  the  Interrogatories,  being 
under  oath,  are  to  be  considered  as  true,  and 
whatever  Indebtedness  the  trustee  liad  in- 
curred arose  from  its  contracts  with  the 
company  which  in  all  essential  particulars 
were  similar  to  the  copy  of  the  contract  an- 
nexed to  the  interrc^atorles. 

[4]  The  agreement  provides  in  substance 
for  payment  to  the  company  for  transacting 
the  business  of  the  trustee  of  a  percentage 
based  on  the  gross  revenue  received,  and 
at  the  time  of  service  It  was  accountable  to 
the  company  for  the  months  of  May  to  and 
Including  August,  1915.  The  excess  revenue 
during  this  period  with  the  guaranty  for  the 
month  of  August  amounted  to  $62,112.84,  and 
if  $11,358.75,  coming  to  the  trustee  for 
"baggage  messenger  service"  and  incidental 
expenses  concerning  which  there  is  no  dis- 
pute, is  deducted,  the  sum  of  $50,754.09  re- 
mains for  which  the  plaintiff  contends  the 
trustee  should  be  charged.  But  the  trustee 
claims  that  a  further  deduction  of 
$39,756.54  should  be  allowed  for  overpay- 
ments on  account  of  business  transacted  dur- 
ing the  years  1909-1911.  Richards  v.  Steph- 
enson, 99  Mass.  311.  While  these  payments 
had  been  made,  the' amount  actually  due  de- 
pended upon  the  outcome  of  litigation  in- 
volving its  express  charges  or  rates  then 
pending  in  the  state  of  Oklahoma,  which 
had  not  been  determined  at  the  date  of  serv- 
ice, or  of  filing  the  original  answer.  The 
proceedings,  however,  having  terminated,  the 
amended  answer  recites  in  detail  the  various 


phases  of  the  litigation  which  resulted  In 
the  trustee  being  comx>eUed  to  refund  cer- 
tain charges  levied  and  collected  in  excess 
of  the  rates  established  by  the  local  law. 
Of  thU  sum,  $77,565.20  had  been  collected 
for  business  done  over  the  lines  of  the  com- 
pany, and  the  overpayment  under  the  old 
rates  amounted  to  $39,750.54.  And  as  shown 
by  the  answers  to  interrogatories  50  and  51 
that  amount  was  accepted  by  the  company 
"without  protest  or  reserve"  as  the  basis 
of  the  final  settlement  If  the  trustee  is 
entitled  to  tills  credit  it  is  chargeable  only 
for  $10,997.55.  The  plahiturs  principal  con- 
t^tions  although  variously  phrased  are, 
that  the  contract  absolutely  required  the 
trustee  to  make  the  payments  now  claimed 
to  have  been  in  excess,  or  tf  there  were 
overpayments,  yet  the  payments  having  been 
voluntarily  made,  the  trustee  if  it  had  sued 
the  company  could  not  have  recovered,  and 
the  alleged  right  of  set-off  cannot  be  main- 
tained. It  is  true  that  by  the  contract  the 
percentage  of  "fifty-five"  per  cent,  subse- 
quently reduced  to  52%  per  cent  rests  on  the 
gross  revenue  received  by  the  trustee  on  all 
business  it  transacts  upon  the  lines  embraced 
in  the  agreement  But  the  answer  which  is 
not  materially  modified  by  the  answers  to 
the  interrogatories  states  that  these  pay- 
ments were  made  during  the  pendency  of 
the  litigation  on  the  basis  of  the  rates  it 
had  fixed  for  the  transaction  of  business  in 
Oklahoma,  and  before  it  had  been  required 
under  the  order  of  the  Corporation  Com- 
mission, and  the  judgment  thereon,  to  re- 
fund the  excess  charges.  It  was  not  con- 
templated that  either  the  trustee  or  the  com- 
pany should  derive  a  profit  from  violations 
of  law.  By  article  14  the  "agreement  Is  sub- 
ject to  all  existing'  and  future  federal  and 
state  laws,  and  to  all  rules  and  orders  by 
any  board,  commission  or  body  having  com- 
petent authority  to  regulate  either  of  the 
parties  hereto,  and  the  traffic  covered  by 
this  contract."  And  the  company  as  well  as 
the  trustee  was  bound  by  the  change  in  rates 
in  any  future  accounting.  It  is  plain  that 
during  the  period  in  question  the  "gross 
revenue"  called  for  by  the  contract  is  not  the 
amount  received  on  the  old  rates,  but  the 
amount  stipulated  in  accordance  with*  the 
rates  ordered  by  the  commission.  The  con- 
tract also  expressly  provides  In  article  10, 
that  if  the  sum  paid  by  the  trustee  Bhall 
exceed  "fifty-five  per  cent."  of  the  gross 
monthly  revenue,  then  the  company  will  re- 
pay the  amount  of  such  excess,  unless  such 
payment  would  reduce  the  total  amount  for 
the  period  of  12  months  below  "the  guaran- 
teed sum  of  three  hundred  and  seventy-two 
thousand  dollars,"  and  in  such  event  pay- 
ment is  limited  to  any  excess  above  that 
amount  The  trustee  doubtless  acted  with 
full  knowledge  of  the  fact  that  if  it  was  de- 
feated in  the  litigation  over  rates  the  pay- 
ments exceeded  its  liability.    But  the  vord> 
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Ing  of  article  10,  especially  when  read  with 
cLTtlcIe  14,  does  away  with  any  Implication 
tliat  the  trustee  Intended  to  waive  its  rights 
to  an  adjustment  at  the  end  of  the  yearly 
period,  when  the  monthly  statements  and 
payments  for  that  year  were  to  be  reviewed, 
revised  and  restated.  The  trustee  manifest- 
ly did  not  Intend,  nor  was  it  required  to 
relinquish  its  right  to  a  full  accounting  at 
the  close  of  the  year,  when  all  errors,  which 
/would  Include  monthly  overpayments,  were 
to  be  corrected,  and  the  balance  due  from 
either  party  to  the  other  was  to  be  ascertain- 
ed and  adjusted.  The  amended  answer  hav- 
ing stated  that,  "At  the  time  of  the  service 
of  the  plaintiff's  writ  the  express  company 
bad  paid  the  railway  company  allotments 
due  for  the  months  prior  to  May,  1915,  and 
Its  proportional  part  of  the  guaranteed 
amount  for  all  months  prior  to  August,  1916, 
bnt  had  paid  no  part  of  the  guaranteed 
amount  for  the  month  of  August,  1915,"  the' 
plalntlff'B  further  contention,  that  the  trus- 
tee has  failed  to  show  that  It  Is  entitled 
to  any  adjustment  because  no  payment 
~  had '  been  made  in  excess  of  the  amount 
guaranteed,  need  not  be  further  considered. 
The  trustee  If  at  the  date  of  the  attach- 
ment it  had  been  sued  by  the  company 
In  oar  courts  accordingly  could  have  main- 
tained Its  set-off.  Sheldon  v.  Kendall,  7 
Cush.  217;  Commonwealth  v.  Phoenix  Bank, 
11  Mete.  129,  136 ;  Green  v.  Nelson,  12  Mete. 
667,  578;  Lawrence  v.  Carter,  16  Pick.  12, 
16;  B.  L.  c.  1T4,  {  1.  It  follows  that  none 
■  «f  the  plaintiff's  contentions  in  support  of 
the  larger  amount  can  be  sustained,  and  the 
trustee  should  be  charged  in  the  sum  of 
$10,997.35. 
So  ordered. 
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(Supreme  Judicial  Court  of  Maasachuaetts. 
Suifolk.    May  21,  1919.) 

1.  Wab  €=>10(2)— EIffect  on  Pbobatk  Pko- 
CEEDiNGS  —  Alien  Heik  at  Law  —  Statdtb 
AND  Haqttb  Convention. 

Despite  the  Hague  Convention  of  1907,  c  1, 
i  2,  art.  23h,  proceedings  for  proof  of  the  will 
of  a  Massachusetts  decedent  need  not  be  sus- 
I>ended  because  one  of  the  heirs  at  law  becomes 
an  alien  enemy  .pending  the  proceedings;  Act 
Cong.  Oct  6,  1917  (U.  S.  Comp.  St  1918,  U 
3115^a-3115%j),  defining  regulating,  and  pun- 
ishing trading  with  the  enemy,  in  section  7h 
(section  3115^  d)  not  prohibiting  prosecution  of 
the  petition  for  probate  to  final  decision. 

2.  Tkeaties  €=»7— Sufbkiik  Law. 

Treaties  of  the  United  States  are  the  su- 
preme law  of  the  land. 

8.  INTZBNATIONAI,   LAW    «S»1  —  AnUINISTBA- 

noN  IN  Unitkd  States. 
International  law  is  a  part  of  the  law  of 
the  United   States,  and  must  be  administered 


whenever  involved  in  causes  presented  for  de- 
termination, though  In  a  state  court 

Appeal  from  Supreme  Judicial  Court,  S\if- 
folk  County. 

Petition  by  EUzabeth  Rlddell,  executrix, 
for  proof  and  allowance  of  the  will  of  Cath- 
erine Crass,  contested  by  Sophie  V.  Fuhrman 
and  others.  The  will  was  admitted  to  pro- 
bate, contestants  ai^aled  to  a  single  justice 
of  the  Supreme  Judicial  Court,  which  affirm- 
ed, and  B.  Mi,  Shanley,  in  behalf  of  Susanna 
Merkel,  one  of  the  contestants,  appeals  from 
an  order  denying  his  motion  In  limine.  De- 
cree affirmed. 

E.  M.   Shanley,  of  Boston,  for  appellant. 
George  M.  Heathcote,  of  Boston,  for  ex- 
ecutrix. 

RUGG,  C.  J.  This  Is  a  petition  ffled  on 
the  11th  day  of  February,  1916,  for  the  proof 
and  allowance  of  the  wUl  of  Catherine  Crass, 
late  of  Boston,  who  died  on  the  31st  of  Jan- 
uary, 1916.  The  petitioner  is  alleged' to  be  a 
resident  of  Cambridge  In  our  coonty  of  Mid- 
dlesex. It  is  averred  In  the  petition  that 
Susanna  Merkel,  resident  In  Ossenhelm, 
Germany,  la  a  daughter  who,  with  a  son  and 
four  other  daughters  of  the  deceased  all  res- 
ident within  this  commonwealth,  constituted 
her  heirs  at  law  and  next  of  kin.  It  was 
agreed  at  the  argument  that  the  case  had 
proceeded  and  should  be  considered  on  the 
footing  that  on  the  15th  of  April,  1916,  ap- 
pearance was  entered  In  the  probate  court  by 
an  attorney  at  law  for  Susanna  Merkel  and 
at  least  one  of  her  sisters,  and  that  on  the 
1st  of  June,  1916,  another  attorney  at  law 
entered  his  appearance  in  the  probate  court 
for  Susanna  Merkel  and  two  of  her  sisters 
as  req)ondentB  to  the  petition.  A  decree  was 
entered  by  the  probate  court  on  the  28th  of 
May,  1918,  allowing  the  will,  from  which  ap- 
peal was  taken  and  entered  in  the  Supreme 
Judicial  Court  for  Suffolk  county  by  Mr. 
Norton  as  attorney  for  Susanna  Merkel  and 
two  of  her  sisters.  On  October  29,  1918,  a 
motion  In  limine  was  filed  by  another  attor- 
ney at  law,  setting  out  that  Susanna  Merkel 
"Is  a  resident  of  Hessen,  Germany,  and  a 
subject  of  the  Imperial  German  government 
and  domiciled  therein,"  that  a  state  of  war 
has  existed  between  the  United  States  and 
the  "Imperial  German  government"  since 
April,  1917,  "whereby  the  said  Susanna  Mer- 
kel became  an  aUen  enemy  and  unable  to  as- 
sert her  rights  or  to  be  heard  In  the  couits 
of  this  commonwealth,"  and  suggesting  that 
"it  is  in  derogation  of  the  sovereignty  and 
contrary  to  the  law  and  comity  of  nations" 
that  litigation  touching  the  validity  of  the 
win  should  go  forward,  but  that  it  ought  to 
be  suspended  untU  the  cessation  of  hostili- 
ties. •  An  interlocutory  decree  denied  the  mo- 
tion and  final  decree  established  the  will. 
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The  record  shows  beyond  jteradToiture 
that  the  probate  court  acquired  dbmplete  Ju- 
risdiction of  the  cause  and  of  all  parties,'  In- 
cluding the  nonresident  heir  at  law,  who  sub- 
sequently became  an  enemy  alien,  prior  to 
the  time  when  the  United  States  was  a  na- 
tion participating  In  the  war.  The  sole  ques- 
tion presented  is  whether  as  matter  of  law 
the  state  of  war  existing  between  the  United 
States  and  Germany  made  Imperative  the 
continuance  of  the  proceeding  at  bar  for 
hearing  until  the  susi)ensioii  of  hostilities. 

[1-S]  It  is  provided  by  an  act  of  Congress 
entitled  "An  act  to  define,  regulate,  and  pun- 
ish trading  with  the  enemy,  and  for  other 
purposes,"  approved  on  October  6,  1917  (40 
Stat.  416,  c.  106,  J  7b  [U.  S.  Comp.  St.  1918, 
I  3115%d]),  that— 

"Nothing  in  this  act  shall  be  deemed  to  au- 
thorise the  prosecution  of  any  suit  or  action 
at  law  or  in  equity  in  any  court  within  the 
United  States  by  an  enemy  or  an  ally  of  an 
enemy  prior  to  the  end  of  the  war:  •  •  • 
And  provided  further,  that  an  enemy  or  ally  of 
enemy  may  defend  by  coonsel  any  suit  in  equity 
or  action  at  law  which  may  be  brought  against 
him." 

If  it  be  assumed  in  favor  of  the  appellants, 
but  without  so  Redding,  that  a  petition  for 
the  proof  and  allowance  of  a  wUl  of  a  deceas- 
ed citizen  of  this  commonwealth  Is  "a  suit  or 
action  at  law  or  in  equity"  (Peters  v.  Peters, 
8  Oush.  529),  and  that  the  Trading  with  the 
Enemy  Act  is  binding  upon  the  courts  of  this 
commonwealth  because  enacted  pursuant  to 
the  war  powers  of  the  federal  government 
(Selective  Draft  Law  Gases,  246  U.  S.  866,  38 
9up.  Ct.  159,  62  L.  Ed.  349,  U  B.  A.  19180, 
361,  Ann.  Cas.  1918B,  856),  it  is  plain  that 
the  words  of  that  act  not  only  do  not  pro- 
hibit the  prosecution  of  this  petition  to  a 
final  decision,  but  expressly  authorize  the 
one  of  the  appellants  who  is  an  alien  enemy 
to  appear  and  defend  her  rights  throagh 
counsel.  Manifestly  there  Is  nothing  in  that 
act  which  supports  the  motion  in  limine. 

The  question  must  be  decided  on  gmeral 
principles  of  the  common  law.  Bvery  pracU- 
cal  consideration  is  against  the  allowance  olf 
the  motion.  It  is  of  public  concern  that 
proceedings  for  the  proof  of  wijls  of  deceas- 
ed residents  of  this  commonwealth,  at  the 
petition  of.  those  domiciled  here,  should  go 
forward  to  a  conclusion  as  speedily  as  possi- 
ble. The  creditors  of  the  estate,  the  com- 
monwealth as  possibly  entitled  to  inheritance 
taxes,  as  well  as  heirs  and  legatees,  aU  are 
Interested  in  having  determined  as  soon  as 
may  be  the  validity  of  an  instrument  of- 
fered for  proof  as  the  last  will  and  testament 
of  a  deceased  resident 

The  authorities  are  clear  and  unanimous, 
so  far  as  we  are  aware,  to  the  effect  that  the 
utmost  extent  of  the  inhibition  against  the 
appearance  of  alien  enemies  in  courts  is  that 
they  cannot  be  parties  plaintlfC.  They  are 
thus  prc^ibited  on  the  grounds  diortly  stated 


that  our  coorts  will  give  no  assistance  to  pro- 
ceedings whidi,  if  successful,  would  lead  to 
the  enrichment  or  profit  of  an  alien  enemy 
and  hence  be  an  aid  and  comfort  to  his  coun- 
try In  the  prosecution  of  its  war;  and  also 
that  one  confessing  himself  hostile  to  our 
country  and  in  a  state  of  war  with  it  cannot 
be  heard  if  he  sues  la  our  courts  to  invoke  in 
aid  of  his  rights  the  benefit  and  protection  of 
the  laws  of  our  nation,  which  in  another  field 
he  Is  seeking  to  overtlirow.  As  was  said  in 
Daimler  Co.  v.  Continental  Tire  &  Bhbber 
Co.,  [1916]  2  A.  C.  307,  344,  this  in  comm<m 
with  other  rules  against  trading  with  the  ene- 
my '^  a  belligerent's  weapon  of  self-protec- 
tion." It  Is  at  bottom  a  principle  of  public 
iwllcy.  Even  that  principle  has  been  some- 
what relaxed  recently  in  England,  where  for 
the  benefit  of  British  subjects  it  seemed  nec- 
essary to  Join  with  them  as  plalntifls  an 
alien  enemy.  Bodalguez  v.  Speyer  Brothers, 
[1919]  A.  0.  BO.  This  principle  and  the ' 
grounds  upon  which  it  rests  fall  utterly  of 
application  when  the  enemy  alien  Is  a  de- 
fendant and  not  an  active  petitioner  in  our 
courts.  Therefore  it  was  said  in  Watts, 
Watts  &  Co.,  Ltd.,  T.  Unione  Austriaca  Dl 
Navigazione.  248  U.  S.  9,  21,  39  Sup.  Ct  1.  2 
(63  Ll  Ed. )'. 

"A  suit  may  be  brought  In  our  courts  against 
an  alien  enemy." 

That  statement  is  rested  on  the  authority 
of  McVeigh  V.  United  States,  11  Wall.  258, 
287,  20  li.  Ed.  80,  and  of  Dorsey  v.  Kyle,  30 
Md.  512, 06  Am.  Dec.  617,  in  both  of  whi<dx  de- 
<dsi(His  the  question  was  discussed  and  defini- 
tively settled.'  The  matter  was  reviewed  at 
lengtiii  In  a  comprehensive  and  exhaustive 
judgment  by  Lord  Chief  Justice  Beading, 
speaking  for  the  court  of  appeal  in  Porter  v.  - 
Frendenberg,  [1915]  1  K.  B.  857.  The  his- 
tory of  the  common  law  on  the  subject  there - 
is  treated  fully,  as  well  as  tn  Bodalgues  r. 
Speyer  Brothers,  [1919]  A.  G.  58.  It  would 
be  superfluous  to  go  over  the  older  decisions 
in  view  of  the  complete  analysis  of  them  In 
these  recent  Judgments.  There  Is  not  a  shred 
of  authority  to  support  the  contention  that 
in  general  an  alien  enemy  cannot  be  a  party 
defendant  or  respondent  in  our  courts  In  time 
of  war.  This  C(»clu^on  Is  in  harmony  with 
Hutchinson  v.  Brock,  11  Mass.  119,  where  an 
enemy  alien  was  demandant  in  a  writ  of 
right  and  was  therefore  in  the  position  of  a 
party  plaintiff. 

It  is  plain  that  there  Is  no  reason  for  sus- 
pending proceedings  for  the  proof  of  the  will 
of  a  deceased  resident  of  this  commonwealth 
because  one  of  the  heirs  at  law  happens  to  be 
an  alien  enemy.  In  the  case  at  bar  the  one 
now  an  enemy  alien  retained  counsel  a  oon- 
siderable  time  before  the  declaration  of  war. 
There  Is  nothing  on  the  record  to  Indicate 
that  her  rights  have  not  been  adequately  pro- 
tected or  that  she  has  been  denied  the  fullest 
opportunity  to  present  evidence.    No  appU- 
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cation  for  conttnnance  was  made  on  the 
ground  of  difficulty  by  reason  of  tbe  war  In 
securing  evidence  or  witnesses.  The  Implica- 
tions from  the  nature  of  the  proceeding  are 
all  against  that  Idea.  But  it  Is  enough  to  say 
that  no  such  contention  was  raised  at  the 
hearing  before  the  single  Justice.  There  is  no 
room  for  the  suggestions  regarded  as  perti- 
nent In  The  Kaiser  Wllhelm  II,  246  Fed.  786, 
159  O.  C.  A.  88,  L.  B.  A.  19180,  T95,  and 
Watts,  Watts  &  Co.,  Ltd.,  v.  Unlone  Austrla- 
ca  Di  Navlgazlone,  248  IT.  8.  9,  39  Sup.  CL  1, 
43  L.  Ed.  — ,  as  reasons  for  continuance. 
It  has  been  argued  that  the  Hague  Con- 
vention of  1907  prohibits  the  prosecution  of 
this  petition  until  after  the  end  of  the  war. 
In  that  connection  reference  is  made  to  chap- 
ter I,  section  II,  "Hostilities";  chapter  I, 
"Means  of  Injuring  the  Enemy,  Sieges,  and 
Bombardments,"  article  23(h),  wherein — 

"it  is  especially  forbidden:  *  *  *  To  declare 
abolished,  suspended,  or  inadmissible  in  a  court 
«{  law  the  rights  and  actions  of  the  nationals 
ot  the  hostile  party."  86  U.  S.  Stats,  at  Large, 
part  2,  "Treaties  and  Chmventioiia,"  pp.  165, 
166  (pages  2301,  2302). 

Treaties  of  the  United  .States  are  the  su- 
preme law  of  the  land.  Tellefsen  v.  Fee,  168 
Mass.  188,  46  N.  E.  562,  45  L.  B.  A.  481,  60 
Am.  St  Sep.  379.  "International  law  la  a 
part  of  our  law"  and  must  be  administered 
whenever  Involved  in  causes  presented  for 
determination.  The  Paquete  Habana,  175  U. 
S.  677,  700,  20  Sup.  Ot  290,  299  (44  L.  Ed. 
320).  It  has  been  held,  after  examination  of 
Its  history  and  collocation,  that  this  para- 
graph of  the  Hague  Convention  simply  foi> 
Mds— 

"any  declaration  by  the  military  conmiander 
«{  a  belligerent  tofee  in  the  occupation  of  the 
'«nemy  territory,  which  will  prevent  the  inhab- 
itants of  that  territory  from  using  their  courta 
«f  law  in  order  to  assert  or  protect  their  civil 
rights."  Porter  v.  Frendenberg,  [1916]  1  K. 
B.  857,  878.     • 

However  that  may  be,  it  Is  too  plain  for 
discussion  that  there  is  nothing  in  that  para- 
graph which  gives  any  color  to  the  notion 
that  an  enemy  alien  may  not  be  held  and 
treated  as  a  respondent  in  a  petition  for  the 
proof  of  the  will  of  a  deceased  resident  of 
this  commonwealth. 

Decree  affirmed. 


<2il  Haas.  SI) 

TUCKEE  T.  STETSON. 

{Supreme    Judicial    Court   of    Massachusetts. 
Suffolk.    May  21.  1919.) 

1.  Phtsicianb    and     Subgeowb    *=»18(§)— 

NfOLIOEKCK— SurFIOISNOT   OT   EVTDENOB. 

In  an  action  against  a  surgeon  for  negligent 
treatment  of  plaintiff,  who  had  been  injured. 
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the  injury  resulting  In  paralysis  of  his  arm, 
evidence  held  to  warrant  finding  that  defendant 
surgeon  was  negligent  In  failing  to  operate,  or 
in  failing  to  advise  plaintiff  seasonably  to  pro- 
cure surgical  relief  elsewhere. 

2.  Phtsicianb  and  Stjbgbonb  «=18(8)— 
Neouoenos  —  Dbtkbionation  or  Liabii.- 
nr. 
Liability  of  surgeon  for  negligence  in  fail- 
ing to  operate  on  plaintiff,  or  in  failing  to  ad- 
vise him  seasonably  to  procure  sorgical  relief 
elsewhere,  was  not  to  be  determined  by  jury  on 
consideration  of  contingoit,  speculative,  and 
possible  resulte  of  operation,  but  on  proof  by 
fair  preponderance  of  evidence  .that  it  was  rea- 
sonably probable  such  beneficial  result  would 
follow  operation  performed  by  defendant  sur- 
geon with  ordinary  skill  of  surgeons  practicing 
in  towns  such  as  that  where  defendant  under- 
took to  practice. 

Exceptions  from  Superior  Court,  Suffolk 
County;    Lloyd  B.  White,  Judge. 

Action  for  personal  injuries  by  Reginald 
Tucker  against  Halbert  O.  Stetscm.  Verdict 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions sustained. 

Charles  J.  Martell  and  William  Flaherty, 
both  of  Boston,  for  plaintiff. 

Sawyer,  Hardy,  Stone  &  Morrison,  of 
Boston  (Edward  C.  Stone,  of  Boston,  ot  coun- 
sd),  for  defendant. 

PIERCE,  J.  In  June,  1916,  the  plaintiff 
met  with  an  accident  while  operating  a  motor- 
cyde,  which  came  into  colllslcm  with  a  team 
that  was  coming  around  a  curve  on  a  cross- 
road. He  was  taken  to  a  hospital  in  Green- 
deld  where  he  was  treated  by  the  defendant 
As  a  result  of  this  collision  he  sustained  a 
broken  collar  bone  and  a  severe  Injury  to  the 
set  or  network  of  nerves  aroond  the  dioulder 
and  neck  called  the  brachial  plexus,  which 
resulted  in  a  paralysis  of  hla  arm.  He  re- 
mained in  the  hospital  three  weeks,  during 
which  the  defendant  saw  him  every  morning. 
During  the  time  he  was  in  the  hospital  his 
arm  and  shoulder  was  bandaged  up.  He  could 
move  his  fingers  a  Uttle  but  could  not  move 
his  arm;  and  since  that  time  he  has  never 
been  able  to  make  any  other  movement  with 
the  flngen  or  arm.  At  the  «id  of  three 
weeks  be  left  the  hospital  at  the  defendantts 
suggestion.  "The  defendant  directed  him  to 
see  a  Dr.  Hodsktus  every  day  or  so,  telling 
bim  that  he  thought  that  his  arm  would  come 
on  all  right  in  a  couple  of  months  or  so." 
The  plalntifl  "went  to  Dr.  Hodskins  every 
other  day  or  so"  and  had  his  arm  rubbed 
with  a  liniment  of  some  kind,  and  th«i  put 
back  in  Ita  bandage,  the  doctor  telling  him  to 
massage  It  himself  once  or  twice  a  day, 
whldi  be  did,  but  noticed  no  change  in  the 
feeling  or  sensation  of  his  arm  as  he  followed 
this  course  of  treatmeht  A.fter  six  weeks 
of  treatment  hla  arm  began  to  wither  up.    He 
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then  w^it  to  Jtbe  llassadiasettB  General 
Hospital  and  was  operated  upon  unsnccesa- 
folly ;  the  arm  at  the  time  of  the  trial  was 
useless. 

The  claim  of  the  plalntUF,  as  set  out  in  the 
declaration,  is  "that  the  defendant  carelessly 
and  negligently  failed  to  operate  upon  the 
injured  parts  of  the  plaintiff's  body  season- 
ably and  that  he  failed  to  exercise  that  Judg- 
ment which  he  professed  to  possess  in  the 
treatment  of  the  plaintiff's  Injuries."  At 
the  close  of  the  evidence  the  presiding  Judge 
refused  to  direct  a  Terdlct  for  the  defendant, 
and  the  defendant  excepted. 

We  think  the  ruling  was  right  The  de- 
fendant is  a  physician  and  surgeon.  He  tes- 
tified that  he  had  been  practicing  surgery 
'since  1895;  that  in  1901  he  had  become  an 
examining  physician  and  surgeon  for  the  im- 
portant railroads  in  Greenfield;  that  he 
"had  done  some  post-graduate  work  tliat  was 
devoted  to  surgery";  that  he  "had  a  large, 
wide  and  varied  experience  with  almost 
every  ordinary  class  of  case,  such  as  comes 
within  the  ordinary  everyday  work  of  a 
good  surgeon";  that  "he  had  l>een  a  busy 
man  and  was  on  the  staff  of  the  Franklin 
County  Hospital";  that  "he  had  never  per^ 
formed  an  operation  to  relieve  any  trouble 
with  the  bradiial  plexus,  though  he  knew 
what  it  was  and  appreciated  the  effects  of 
injury  to  It  and  considered  himself  compe- 
tent to  pass  upon  whether  the  bradiial  plexus 
had  been  affected,  and  was  satisfied  in  bis 
own  mind  the  following  day  after  the  acci- 
dent that  the  plaintiff  had  trouble  with  the 
brachial  plexus  and  treated  him  keeping 
that  fkct  in  mind,  so  that  the  mere  setting 
of  the  cellar  l>one  was  not  all  he  had  in 
mind  to  do  for  the  plaintiff" ;  and  "that  as 
compared  to  the  injury  to  the  bradiial  plex- 
us, the  collar  b<»ie  was  a  simple  and  trivial 
part,  and  what  •  •  •  [he]  was  treating 
the  plaintiff  for  as  far  as  he  was  able  was 
for  tl>e  brachial  plexus  as  well  as  for  the 
broken  arm."  The  testimony  tuUy  warrant- 
ed the  Jury  in  finding  that  ordinary  surgeons 
in  the  town  where  the  defendant  practiced 
his  profession  had  the  sklU  and  ability  to 
successfully  perform  tlie  surgical  operation 
of  "cutting  down  upon  the  nerves  and  suter- 
ing  or  sewing  them  together  as  far  as  pos- 
sible In  their  normal  position." 

[1]  The  confiicting  testimony  warranted  a 
finding  that  such  an  operation  upon  the 
I^aintiff,  performed  within  a  few  days  after 
the  injury  and  before  the  nerves  had  lost 
their  functional  activity,  would  probably 
have  restored  the  use  of  the  arm  or  some  of 
the  loss  of  the  use  of  the  arm.  It  also  war^ 
ranted  a  finding  that  the  defendant  did  noth- 
ing for  the  plaintiff  exc^  to  have  a  sand 
bag  placed  on  his  shoulder,  have  an  X-ray 
taken,  dress  the  arm  with  cotton  bandages. 


and  keep  Iiim  in  bed  on  his  back  during  the 
ten  days  the  plaintiff  was  at  the  hospital 
and  until  he  was  discharged,  without  advice 
tliat  an  operation  was  desirable  or  a  sugges- 
tion that  he  could  or  should  obtain  the  serv- 
ices of  the  best  surgeons  at  the  Massachu- 
setts General  Hospital.  The  foregoing  facts 
if  believed  warranted  a  finding  that  the  de- 
fendant was  negligent  in  falling  to  operate 
or  in  failing  to  advise  the  plaintiff  season- 
ably to  procure  elsewhere  surgical  relief  if 
the  defendant  felt  Iiimself  incompetent  to 
act 

[I]  We  think  there  was  prejudidal  error 
in  the  charge  when  the  presiding  Judge  told 
the  Jury: 

"Now  in  Bustaining  the  burden  of  proof  upon 
a  matter  of  this  kind,  the  poasibilities  may 
first  be  dealt  with.  Was  it  possible  for  good 
results  or  better  results  to  come  from  an  op- 
eration? If  it  was  not  possible,  why,  then  yoa 
will  go  no  farther  with  the  case.  Upon  tliis 
Dr.  Pierce  says  there  were  excellent  probabili- 
ties, and  the  doctors  on  the  other  side  say  that 
they  were  dealing  with  a  mere  hope;  Dr.  Por- 
ter, who  is  or  appears  to  be  by  the  counsel  on 
both  sides  the  highest  authority  in  Massachn- 
setts  upon  tliis,  tells  yon  of  his  result  in  fifteen 
or  eighteen  cases  npon  which  he  has  operated 
and  that  it  is  a  mere  hope;  and  Dr.  Lothrop 
says— you  have  heard  what  he  said.  Whether. 
there  was  any  possibilily— the  doctor  says  there 
was;  and  from  the  evidence  of  the  other  doc- 
tors it  may  be  competent  for  you  to  find  that 
80  far  as  they  are  concerned  that  there  was  a 
possibility  not  of  entirely  remedying  the  con- 
dition of  the  nerves,  but  mitigating  the  con- 
sequences in  some  degree  by  an  operation." 

As  also  in  that  part  of  the  diarge  where 
the  Jury  were  Instructed: 

"If  after  considering  all  the  evidence  in  the 
case,  the  poBsibilities,  the  probabilities  and  the 
high  degree  of  probabilitiea,  yon  shall  stiii  say 
that  you  are  left  to  a  guess,  of  course  you  can- 
not found  a  verdict  on  a  guess.  The  burden  of 
proof,  as  I  told  yon,  is  upon  the  plaintiff,  and 
you  can  take  these  matters  into  consideration 
in  saying  whether  he  has  proved  his  case." 

The  liability  of  the  defendant  was  not  to 
be  determined  by  the  Jury  upon  consider- 
ation of  contingent,  speculative  and  possible 
results  of  an  operation  whidi  might  he  per- 
formed upon  the  plaintiff  to  remedy  or  miti- 
gate the  consequence  of  the  injury  to  the 
nerves,  but  upon  proof  by  a  fair  preponder- 
ance of  evidence  that  it  was  reasonably  prot>- 
able  that  snch  a  result  would  follow  an 
operation,  performed  by  the  defendant  with 
the  ordinary  skill  and  abUlty  of  surgeons 
practicing  in  towns  similar  to  the  one  where 
the  defendant  undertook  to  practice  his  pro- 
fession. Small  V.  Howard,  128  Masa  181, 
135,  35  Am.  Bep.  363. 

Exceptions  sustained. 


Digitized  by 


Google 


Ind.) 


(US  Ind.  477) 

O'DANIBI."  T.  STATE.    (No.  23607.)* 
(Supreme  Court  ot  Indiana.    May  15, 1919.) 


1.  Abson  @=9K— Chabacteb  ot  PBOPKBrr. 

Under  indictment  for  arson,  the  state  should 
show  a  burning  of  the  building,  of  that  which 
was  a  part  of  the  structure  belonging  to  the 
realty,  and  not  defendant's  personalty  -or  his 
trade  fixtures  in  the  building  which  he  had  a 
right  to  remove. 

2.  Abson  «=»30— Dkfectivic  Pboof— Stxpula- 

TION. 

(Conviction  under  an  indictment  charging  ar- 
son by  setting  fire  to  and  burning,  on  December 
10,  1916v  a  building  used  for  residence,  manu- 
facturing, and  commerce,  qt  the  value  of  $60,- 
OOO,  and  the  property  of  a  named  person,  must 
be  reversed,  where  only  proof  of  ownership 
and  value  of  building  on  specified  date  was  a 
stipulation  as  to  such  matters  which  did  not 
.  fix  any  date  of  ownership. 

8.  AbSON    €=931— EVIDENOB— Motivb— Insue- 
ANCE. 

In  prosecution  for  burning  the  building  of 
another,  evidence  concerning  insurance  which 
defendant  had  on  his  own  personal  property  in 
his  business  which  was  carried  on  in  the  build- 
ing held  competent  to  show  motive,  though  ar- 
son statute  provides  it  shall  be  a  crime  to 
burn  one's  own  property  to  defraud  an  insur- 
ance company,  a  crime  not  charged. 

4.  INDICTHKNT    AND    IltFOBMATION    4s»119  — 
ASSON— VALUB   0»   BtjILDINQ — SUK^USAOX. 

One  who  burns  any  dwelling  house,  etc.,  of 
$20  or  upwards  in  value,  is  guilty  of  arson, 
denounced  by  Bums'  Ann.  St.  1914,  §  2260,  and 
under  the  statute  may  be  fined  not  exceeding 
double  the  value  of  the  property  burned,  or  at- 
tempted to  be  burned,  subject  to  Const,  art.  1, 
Bill  of  Rights,  S  16,  prohibiting  excessive  fines, 
so  that  an  allegation  as  to  the  amount  of  dam- 
age done  the  building,  whose  value  is  given  by 
the  indictment  as  over  $20  is  surplusage. 
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of  the  value  of  $50,000  and  was  the  property 
of  Samuel  E.  Rauh;  that  the  damage  done 
to  the  building  by  the  burning  was  $500. 

The  questions  arise  on  motion  for  a  new 
trial: 

(1)  Error  In  permitting  evidence  of  Insur- 
ance and  proof  of  loss  concerning  certain 
personal  property  which  appellant  had  In  the 
building. 

(2)  That  the  evidence  does  not  show  In  dol- 
lars and  cents  what  damage  was  done  to  the 
building,  and  therefore  did  not  authorize  a 
fine  of  $1,000. 

(3)  That  the  ownership  and  value  of  the 
building  on  the  10th  day  of  December,  1916, 
Is  not  shown  by  the  evidence. 

[1]  The  evidence  shows  that  in  certain 
rooms  of  this  building  appellant  had  an  en- 
graving establishnjent ;  that  on  the  10th  day 
of  December,  1916,  a  fire  occurred  which  de- 
stroyed the  personal  property  belonging  to 
appellant.  It  is  not  clear  from  the  evidence 
that  there  was  any  burning  of  the  building ; 
but.  If  this  were  the  only  question  present- 
ed as  to  the  sufficiency  of  the  evidence,  it 
would  be  difficult  to  hold  that  there  was  not 
some  evidence  from  which  the  court  could 
Infer  that  there  was  some  burning  of  a  part 
of  the  building  in  question.  The  state  should 
show  clearly,  under  the  Indictment  here,  that 
there  was  a  burning  of  the  building ;  a  burn- 
ing of  that  which  was  a  part  of  the  struc- 
ture that  belonged  to  the  real  estate,  and  not 
appellant's  personal  property  or  his  trade 
fixtures  in  the  building,  which  he  had  a  right 
to  remove. 

[2]  But  appellant  presents  a  further  ques- 
tion that  is  very  clear  from  the  record.  A.t 
the  outset  of  the  evidence  there  was  a  stipa- 
lation  as  follows: 


Appeal  from  Criminal  Court,  Marlon 
(^unty ;   James  A.  Collins,  Judge. 

John  F.  O'Daniel  was  convloted  of  arson, 
and  he  appeals.  Judgment  reversed,  with 
instructions  to  grant  new  trial. 

Thomas  D.  McGee,  of  Indianapolis,  for  ap- 
pellant. 

Ele  Stansbury  and  Dale  F.  Stansbury, 
both  ot  Indianapolis,  for  the  State. 

TOWNSBND,  J.  Appellant  was  Indicted 
for  arson.  Section  2260,  Bums  1914.  He 
was  tried  by  the  court  and  found  guilty,  fin- 
ed $1,(X)0,  and  sentenced. 

The  substance  of  the  indictment  necessary 
to  be  considered  in  this  opinion  Is  that  ap- 
pellant on  the  10th  day  of  December,  1916, 
did  set  fire  to  and  burn  a  certain  building 
used  for  residence,  manufacturing,  and  com- 
merce, known  as  122  East  Ohio  street.  In  the 
city  ot,  Indianapolis;   that  the  building  was 


"It  is  hereby  stipulated  and  agreed  by  the 
parties  herein  that  a  certain  building  situated 
in  Marion  county  and  used  for  the  purpose  of 
residence,  manufacture,  and  commerce,  com- 
monly known  as  122  East  Ohio  street  in  the 
city  of  Indianapolis,  Marion  county,  Ind.,  was 
of  the  value  of  $60,()00  and  was  the  property  of 
one  Samuel  E.  Bauh." 

This  is  the  only  evidence  of  the  ownership 
and  value  of  the  building.  It  will  be  observ- 
ed that  this  stipulation  does  not  fix  any  time 
of  ownership.  For  aught  that  appears  from 
the  evidence,  appellant  himself  may  have 
been  the  owner  of  the  building  on  December 
10,  1916.  He  is  charged  here  with  burning 
the  building  of  another.  Therefore  the  lack 
of  evidence  as  to  the  ownership  and  value  of 
the  building  at  the  time  in  question  is  fatal, 
and  for  this  reason  the  Judgment  must  be  re- 
versed. 

[3]  Another  question  presented  by  appel- 
lant is  that  the  court  erred  In  permitting 
evidence  concerning  Insurance  which  appel- 
lant had  on  his  personal  property  In  his  en- 


4=3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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graTlng  business,  because  appellant  says 
that  the  arson  statute  provides  that  It  shall 
be  a  crime  to  bum  one's  own  property  to  de- 
fraud an  insurance  company,  and,  that  not 
being  the  charge  here,  this  evidence  proved 
a  different  and  distinct  crime.  This  evi- 
dence was  competent  to  show  motive. 

[4]  Appellant's  other  contention  is  that, 
there  being  no  evidence  of  the  damage  to 
the  building,  the  court  was  not  authorized 
to  inflict  a  fine  of  $1,000.  Appellant  bases  his 
contention  upon  decisions  of  this  court,  the 
first  one  being  the  case  of  Rltchey  v.  State, 
7  Blackf.  168,  the  second  being  Kinnlngham 
V.  State,  120  Ind.  322,  22  N.  E.  313.  The  case 
In  the  7  Blackf.,  supra,  was  decided  under 
section  25,  c.  53,  R.  S.  1843,  and  the  penalty 
then  was  Imprisonment  and  fine  "not  exceed- 
ing double  the  value  of  the  property  destrey- 
ed."  120  Ind.,  supra,  turned  on  the  propo- 
sition of  an  attempt  to  burn,  and  was  under 
Acts  1881,  p.  174  (section  1927,  R.  S.  1881). 
The  proposition  was  that  the  statute  as  then 
worded  did  not  provide  for  an  attempt  to 
bum,  At  the  next  session  of  the  Legislature 
after  that  decision  the  act  was  amended. 
Acts  1891,  p.  402.  This  act,  with  a  few  en- 
largements and  changing  of  the  wording  as  to 
the  things  burned  or  attempted  to  be  burned, 
is  our  present  act  Acts  1905,  p.  584,  i  371 ; 
section  2260,  Bums  1914.    The  act  now  is: 

"Whoever  willfully  and  maliciously  bttms  or 
attempts  to  bum  any  dwelling:  house,  *  •  * 
the  property  so  burned  or  attempted  to  be  burn- 
ed, being  of  the  value  of  twenty  dollars  or  up- 
wards, and  being  the  property  of  another,  or 
being  insured  against  loss  or  damage  by  fire, 
and  the  burning  or  attempt  to  bum  being  with 
intent  to  prejudice  or  defraud  the  insurer,  is 
guilty  of  arson,  and,  on  conviction,  shall  be  im- 
prisoned in  the  state  prison  not  less  than  two 
years  nor  more  than  twenty-one  years,  and  fined 
not  exceeding  double  the  value  of  the  property 
burned  or  attempted  to  be  burned;  and  should 
the  Ufe  of  any  person  be  lost  thereby,  such  of- 
fender shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and  shall  suffer  death  or  be  im- 
prisoned in  the  state  prison  during  life." 

We  understand  appellant's  point  to  be  that, 
unless  there  is  destruction  of  the  building  to 
the  extent  of  $20  worth,  the  crime  of  burn- 
ing is  not  made  out  We  hold  that  the  crime 
of  burning  is  made  out  if  any  part  of  the 
building  is  burned,  and  that  it  is  only  nec- 
essary that  the  value  of  the  thing  be  In 
excess  of  $20,  not  the  dafaiage  by  the  burn- 
ing. We  also  hold  that  it  is  necessary  to 
show  some  burning  of  the  structure.  A 
burning,  however  slight  would  be  snfDcient 
The  amount  in  dollars  and  cents  of  the  dam- 
age done  is  immaterial. 

As  the  law  now  stands,  the  fine  may  be 
donble  the  value  of  the  structure;  subject 
always,  however,  to  section  16  of  the  Bill  of 
Rights  (article  1,  S  16,  Constitution  of  Indi- 


ana),  against  excessive  fines.  Therefore  the 
allegation  In  the  pleading  that  $500  worth  of 
damage  was  done  is  surplusage  under  the 
present  statute.  It  would  be  sufficient  to 
show  that  some  burning  was  done.  As  we 
said  before,  it  is  difficult  to  tell  from  the  evi- 
dence that  there  was  any  burning  of  any- 
thing other  than  appellant's  personal  prop- 
erty and  trade  fixtures.  But  however  this 
may  be,  there  is  a  total  failure  of  proof  of 
the  ownership  and  value  of  the  building  at 
the  time  of  the  fire. 

The  finding  is  therefore  not  sustained  by 
sufficient  evidence,  and  the  Judgment  is  re- 
versed, with  instructions  to  grant  a  new 
trial. 


(70  Ind.  App.  214) 
INDIANA  TRAVELERS'  ACC.  ASS'N  t. 
DOHERTY.    (No.  9650.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
May  15,  1919.) 

1.  Appeal  aso  EIsbob  «=>82(3)  —  Decisions 

RBVIBWABtB— "FlWAL  JUDOIOENT." 

Order  that  application  and  motion  to  set 
aside  default  and  judgment  "be,  and  the  same 
is  now  hereby,  dismissed"  put  an  end  to  the 
controversy  so  far  as  could  be  done,  and  was 
a  "final  judgment"  from  which  appeal  lies. 

[Ed.  Note.' — For  other  definitioDB,  see  Words 
and  Ph>ases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

2.  Affkal   aitd   Ebbob  ^3a78(4)— Decisions 
Review ABLB—"FiNAi.  Judgment." 

An  order  of  the  court  dismissing  a  cause  is 
a  final  judgment  from  which  an  appeal  may  be 
taken.  ^ 

3.  JroGMENT   «=»1S6— Default— Vacation— 

STATDTB— LlBEBAL  CONBTBtTCTION. 

Burns'  Ann.  St  1914,  {  406,  with  reference 
to  relieving  a  party  from  default  is  remedial, 
and  should  be  liberally  constrned  and  applied. 

4.  JtTDOlflSNT    <3=S>138(1)— SETTINa    ASIDB    DE- 
FATTLTV-RlOHT. 

Under  Bnrns'  Ann.  St  1914,  {  406,  it  is  the' 
imperative  duty  of  the  court  to  set  aside  de- 
fault and  permit  a  trial  upon  the  merits,  when 
it  appears  from  the  uncontradicted  facts  of  the 
application  for  relief  that  the  defaulted  party 
has  a  meritorious  defense,  and  that  his  failure 
to  appear  and  defend  was  due  to  bis  excusable 
neglect 

6.  Jttdgkent  «s»151  —  SSTTiNa  Abide  De- 
fault—Pleading, 
If  it  was  necessary  that  proceeding  for  re- 
lief from  default  and  judgment  should  be  by 
complaint  or  petition,  where  the  application  for 
relief  was  filed  after  term,  defendant's  applica- 
tion for  relief,  to  which  plaintiff  appeared  after 
due  notice,  must  be  treated  as  such  pleading. 

6.  Judgment     4s>151  —  Default  —  Sbitino 
Aside— Application— SuFFiciENOT. 
Undisputed  facts  set  forth  in  defendant's 
j  application  for  relief  from  default  field  to  show 
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a  meritorioaa  defeiU9«,  and  that  faflnre  to  ap- 
pear and  defend  waa  due  to  excusable  neglect 
within  BnrnB'  Ann.  St.  1914,  {  405,  as  to  re- 
liering  a  party  from  default  judgment. 

7.  JUDOMERT  «=>162(4)— DBFAXII.T— BElTEnO 
ASIDK. 
What  constitutes  excusable  neglect  within 
Bums'  Ann.  St.  1914,  {  405,  as  to  relief  from 
default  is  to  be  determined  from  the  facts  of 
the  particular  case,  and  wher^  there  is  any 
doubt  as  to  the  sufBciency  of  the  showing,  the 
doubt  should  be  resolred  in  favor  of  the  appli- 
cation. 

Appeal  from  Superior  C!oart,  Vigo  CJounty ; 
Fred  W.  Beal,  Judge. 
On  rehearing. 
Superseding  former  oplnloi,  121  N.  HL  80. 

Wm.  S.  McMaater,  Elmer  E.  SteTenson,  and 
Thomas  D.  Stevraaon,  all  of  Indianapolis, 
for  ai%)«Ilajit. 

Stlnson,  Stlnson,  Hamlll  &  Davis,  of  Terre 
Haute,  for  appellee. 

REMT,  J.  As  the  beneficiary  named  in  an 
Insurance  policy  issued  by  appellant  associa- 
tion, appellee  recovered  a  judgment'  against 
appellant  for  $5,000  for  the  alleged  acci- 
dental death  of  the  Insured,  who  was  her 
husband.  The  jndgmeat  was  rendered  by 
default  At  a  subsequent  term  of  court  ap- 
pellant filed  Its  motion,  supported  by  affida- 
vits of  Its  secretary  and  Its  attorney,  for  re- 
lief from  said  judgment,  which  motion  was 
based  npon  the  claim  that  the  judgment  was 
taken  through  appellant's  njlstake,  Inadver^ 
tence,  surprise,  and  excusable  neglect.  In 
opposition  to  appellant's  said  motion  for  re- 
lief, api)ellee  filed  the  counter  affidavit,  of 
<me  of  its  attorneys.  Subsequent  to  the  filing 
by  appellee  of  the  counter  affidavit,  and  be- 
fore the  court  passed  upon  appellant's  appli- 
cation for  r^lef  from  the  judgment,  appellee 
ffied  her  motion  to  dismiss  said  application, 
which  motion  was  sustained  by  the  trial 
court  on  November  18, 1915,  and  entry  of  the 
action  of  the  court  was  made  by  the  clerk 
of  the  court.  On  December  28,  1915,  the 
cause  was  formally  dismissed,  the  court's  or- 
der of  dismissal  being  as  follows: 

"Come  again  the  parties,  and,  the  court  hav- 
ing heretofore  sustained  plaintiff's  motion  to 
dismiss  defendant's  application  and  motion  to 
set  aside  the  default  and  judgment  heretofore 
rendered  in  this  cause,  it  is  now  therefore  or- 
dered by  the  court  that  the  said  application  and 
motion  of  defendant,  Indiana  Travelers'  Acci- 
dent Association,  to  set  aside  the  default  and 
judgment  heretofore  rendered  in  this  cause  on 
December  18,  1SI14,  be,  and  the  same  is  now 
and  hereby,  dismissed,  to  which  order  of  the 
court  of  dismissal  the  defendant,  Indiana  Trav- 
elers' Accident  Association,  at  the  time  objects 
and  excepts." 

[1]  From  this  order  appellant  has  appealed 
to  this  court.    Api)ellee  has  moved  to  dismiss 


this  appeal  on  the  ground  that  the  entry 
from  which  the  appeal  was  taken  Is  not  a 
final  Judgment  from  which,  under  the  stat- 
ute, an  appeal  wlU  Ue. 

■[2]  It  Is  well  settled  that  an  order  of  the 
cou]:t  dismissing  a  cause  Is  a  final  judgment 
from  which  an  appeal  may  be  taken.  Koons 
V.  Williamson,  90  lud.  599 ;  McGraw  v.  Nick- 
ey,  47  Ind.  App.  159,  93  N.  E.  1003.  A  final 
judgment  has  been  defined  as  "one  which  de- 
termines the  rights  of  the  parties  to  the  suit 
or  a  distinct  or  definite  branch  of  It,  and  re- 
serves no  further  question  or  direction  for 
further  determination."  Ewbank's  Manual, 
{  83.  The  test  Is  that  It  puts  an  end  to  the 
particular  case,  or  branch  of  It,  as  to  all  the 
parties  and  all  the  issues.  While  the  entry 
of  the  court  In  the  case  at  bar  does  not  for- 
mally state  that  the  dismissal  is  "ordered, 
adjudged,  and  decreed"  by  the  court,  never- 
theless the  court  by  the  entry  specifically  or- 
ders that  appellant's  application  and  motion 
to  set  aside  the  default  and  judgment  "be, 
and  the  same  Is  now  hereby,  dismissed." 
This  put  an  end  to  the  controversy  between 
the  parties  so  far  as  the  court  could  end  It, 
and  was  a  final  judgment  Koons  v.  William- 
Bon,  supra.  Appellee's  motion  to  dismiss  the 
appeal  Is  overruled. 

Appellant's  application  to  set  aside  the  de- 
fault was  prepared  and  filed  In  accordance 
with  the  provisions  of  section  135  of  the 
Code  of  Civil  Procedure  of  this  state  (sec- 
tion 405,  Bums  1914),  which  provides: 

"The  court  may  also,  in  Its  discretion,  allow 
a  party  to  file  his  pleadings  after  the  time  Um'- 
Ited  therefor;  and  shall  relieve  a  party  from 
a  judgment  taken  against  him,  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect, and  supply  an  omission  in  any  proceedings, 
on  complaint  or  motion  filed  within  two  years." 

[3]  This  statute  Is  remedial  in  Its  charac- 
ter, and  must  be  liberally  construed  and  ap- 
plied, to  the  end  that  no  advantage  shall  be 
obtained  by  one  party  to  the  litigation  by 
reason  of  any  mistake,  Inadvertence,  or  ex- 
cusable neglecf  of  the  other  party.  Dennis  v. 
Scanlon  (Ind.  App.)  118  N.  E.  370,  and  cases  ° 
dted. 

[4]  Under  this  statute  it  is  the  imperative 
duty  of  the  court  to  set  aside  the  default, 
and  permit  a  trial  upon  the  merits,  when  It 
appears  from  the  nncontradlcted  facts  of 
the  application  for  relief  that  the  default-  • 
ed  party  has  a  meritorious  defense,  and  that 
his  failure  to  appear  and  defend  was  due  to 
his  excusable  neglect  Bush  v.  Bush,  46  Ind. 
70 ;  Daub  r.  Van  Lundy  (Ind.  App.)  118  N.  B. 
140.  Appellant  asserts  that  the  imdlsputed 
facts  set  forth  In  Its  application  were  such 
that  It  was  not  within  the  court's  discretion 
to  deny  It  the  relief  asked,  and  that  the  dis- 
missal of  Its  application  and  motion  was  re- 
versible error.  On  the  other  hand,  appellee 
contends  that  her  motion  to  dismiss  the  ap- 
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plication  for  relief  from  the  Judgment  was 
properly  sustained. 

[5]  It  is  especially  urged  by  appellee  that, 
inasmuch  as  appellant's  application  for  re- 
lief was  filed  at  a  time  subsequent  to  the 
term  of  court  when  the  default  and  Judgment 
were  taken,  such  application  should  have 
been  by  formal  complaint  and  not  by  motion, 
citing  Brumbaugh  v.  Stockman,  83  Ind.  583. 
It  appears  from  the  record  that  appellant  at 
a  subsequent  term  appeared  In  the  court 
where  the  default  had  been  taken,  and,  hav- 
ing moved  that  the  original  cause  be  redock- 
eted,  filed  Its  proceeding  for  relief,  giving  no- 
tice to  appellee,  who  appeared  and  filed  a 
counteraffldavlt,  and  later  the  motion  to  dis- 
miss. The  statute  specifically  provides  that 
the  application  may  be  "by  complaint  or  mo- 
tion riled  within  two  years."  It  is  admitted 
that  the  proceeding  was  begun  within  the 
period  fixed  by  the  statute.  The  Brumbaugh 
Case,  supra,  was  a  case  very  similar  to  the 
case  at  bar;  and,  while  the  Supreme  Court 
In  that  case  stated  that,  if  the  proceeding 
was  commenced  at  a  term  of  court  after  the 
Judgment  was  rendered,  the  proper  practice 
was  by  complaint  or  petition,  nevertheless 
the  court  held  that  the  application  was  suf- 
ficient, and  so  held  on  the  ground  that  It 
.amounted  to  a  petition  supported  by  affidavit 
to  wbldi  there  was  an  appearance  after  no- 
tice. So  in  the  Instant  case.  If  it  could  be 
said  that  the  law  required  the  proceeding  to 
be  Instituted  by  complaint  or  petition,  then, 
under  the  holding  of  the  Brumbaugh  Case, 
appellant's  application  to  which  appellee  ap- 
peared after  due  notice  must  be  treated  as 
-such  a  pleading.  See,  also,  Lake  v.  Jones, 
49  Ind.  297. 

[8]  The  remaining  question  for  our  consid- 
eration is:  Do  the  uncontradicted  facts 
pleaded  In  appellant's  application  for  relief 
from  the  default  and  Judgment  show  that 
appellant  has  a  meritorious  defense,  and  that 
Its  failure  to  appear  and  defend  was  due  to 
Its  excusable  neglect?  The  affidavits  filed 
.with  appellee's  application  for  relief  are  spe- 
cifically referred  to  In  the  application  as  be- 
ing filed  with  and  In  support  of  it,  and  must 
therefore  be  treated  as  a  part  of  the  appli- 
cation. The  material  facts  set  forth  In  the 
application,  and  which  are  not  contradicted 
by  appellee's  counter  affidavit,  are  as  fol- 
lows: The  original  action  was  commenced 
October  29,  1914,  In  the  superior  court  of  Vi- 
go county,  Ind.,  and  summons  was  on  said 
day  issued  and  directed  to  the  sherlfC  of  Ma- 
rlon county  in  said  state,  commanding  such 
sheriff  to  summon  appellant  to  appear  No- 
vember 10,  1914,  and  answer  appellee's  com- 
plaint. The  service  was  by  copy  left  at  ap- 
pellant's ofiices,  but  Instead  of  summons  to 
appear  In  the  Vigo  superior  court,  it  was 
erroneously  copied,  directing  appellant  to  ap- 
pear In  the  Vigo  circuit  court.  Upon  inves- 
tigation appeUaot  through  Its  attorney  learn- 


ed that  tlie  cause  was  not  pending  in  the  Vi- 
go circuit  court,  but  was  pending  In  the  su- 
perior court  of  that  county,  and  notified  the 
clerk  of  the  Vigo  superior  court,  and  also 
appellee's  attorney,  of  the  mistake  in  the 
summons.  Whereupon  said  attorneys  caused 
a  second  summons  to  issue,  which,  when 
served  by  said  sheriff  of  Marion  county, 
showed  the  same  mistake  to  have  been  made. 
The  said  sheriff  had  by  mistake  left  a  copy 
of  summons  which  commanded  appellant  to 
appear  in  the  Vigo  circuit  court,  but  made  re- 
turn, showing  service  of  api)ellant  to  appear 
In  the  superior  court  of  that  county.  There- 
upon appellant's  attorney  who  resided  in  In- 
dianapolis, not  knoviring  that  a  mistake  had 
been  made  in  the  second  summons,  but  be- 
lieving the  cause  might  have  been  reflled  in 
the  Vigo  circuit  court,  immediately  called 
the  clerk  of  said  court  by  long  distance  tele- 
phone, advising  said  derk  of  the  character 
of  the  last  summons;  and  in  response  said 
clerk  stated  that  doubtless  a  mistake  had 
been  made  in  his  office,  he  being  the  clerk  of 
both  of  the  said  courts  of  said  Vigo  county. 
Appellant's  attorney  also  wrote  two  letters 
to  appellee's  attorneys,  advising  them  that 
appellant's  service  was  to  appear  in  the  Vigo 
circuit  court,  and  In  the  last  letter  asked  If 
the  action  had  beoi  reflled  In  that  court  Ap- 
pellee's attorneys,  on  December  17,  1914,  re- 
plied that  the  cause  had  not  been  refiled  in 
the  circuit  court,  and  on  the  following  day 
took  the  default  Judgment  In  the  Vigo  superi- 
or court,  knowing  at  the  time  that  appellant 
had  not  been  summoned  to  appear  In  that 
court,  and  knowing  that  appellant  was  at  the 
time  relying  upon  the  integrity  of  the  sheriff's 
certificate  that  the  Instrument  served  was  the 
true  and  correct  copy  of  the  original  writ  as 
It  came  into  his  hands. 

[7]  Appellant's  application  for  relief  fur- 
ther shows  that  appellant  had  meritorious 
defenses  to  appellee's  complaint,  in  that  the 
policy  sued  on  indemnified  only  against  dls- 
ablli^  or  death  sustained  through  accidental 
means,  and  that  the  insured  named  in  the 
policy  came  to  his  death  by  suicide,  and  that 
no  qotlce  or  proof  of  death  of  the  Insured 
had  been  made  to  appellant  in  accordance 
with  the  terms  of  the  policy.  That  appel- 
lant's application  for  relief  shows  a  meri- 
torious defoise  Is  not  controverted.  What  Is 
excusable  neglect  within  the  meaning  of  the 
statute  is  to  be  determined  from  the  particu- 
lar facts  of  each  case  (First  Nat  Bank  v. 
StUwell,  50  Ind.  App.  226,  98  N.  E.  151); 
and,  where  there  Is  any  doubt  as  to  the  suf- 
ficiency of  the  showing  of  excusable  neglect 
and  inadvertence,  the  doubt  should  be  re- 
solved In  favor  of  the  application  (Masten  v. 
Indiana  Oar  Co.,  25  Ind.  App.  175,  57  N.  B, 
148).  The  uncontradicted  facts  show  that  ap 
pellant  was  never  summoned  to  appear  In 
the  court  where  the  cause  was  pending,  and 
that   appellee's   attorneys   knew   that   fact 
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-when  tbe  default  was  taken  and  judgment 
rendered.  We  conclude  that  the  trial' court 
-erred  in  dismissing  appellant's  application 
tor  relief  from  the  Judgmmt,  and  that  jus- 
tice requires  that  the  default  and  judgment 
be  set  aside,  and  appellant  be  permitted  to 
be  heard. 

Judgment  reversed,  with  instructions  to  set 
aside  said  default  and  Judgment,  to  permit 
appellant  to  answer  the  complaint  in  the 
original  action,  and  for  further  proceedings 
therein. 


(72  Ind.  App.  216) 

WILLIAMS  T.  HABBISON  et  aL     (No.  0764.)  • 

(Appellate  Court  of  Indiana,  DiTision  No.  2. 
ilbij  15, 1&1&.) 

1.  Appeal  Ann  Ebbob  <3=»640,  660(1),  766  — 
Mattebs  Reviewable  —  Covpuancs  with 
coubt  rulx. 

Where  the  rules  of  the  Appellate  Court 
concerning  the  preparation  of  transcript,  writ 
of  certiorari,  and  brief  have  been  substantially 
complied  with,  and  court  is  fully  able  to  com- 
prehend issues  from  brief,  the  purpose  of  the 
rules  has  been  served. 

2.  Judgment  i3=>956(2>— Res  Judicata— Evi- 
dence AS  TO  Issues— PucADiNOB. 

The  facts  in  issue  in  a  former  action  must 
be  determined  from  the  pleadings,  in  determin- 
ing as  to  what  matters  are  res  judicata. 

8.  Judgment  «=>740— Conclusiveness— Mat- 
tebs NOT  IN  Issue. 
An  adji^dication  in  an  action  for  partition  of 
land,  brought  by  a  trustee,  wherein  no  issue 
was  tendered  by  trustee  to  beneficiary  as  to 
possession  or  title  of  proceeds  of  sale  going  to 
trustee,  was  not  binding  on  the  beneficiary,  so 
far  as  it  undertook  to  determine  the  title  or 
posaesaion  of  such  fund. 

4.  Estoppel  «=>91(2)  —  Acquiescenok— Pab- 
tition  Deckke — Injuet. 
A  beneficiary  of  a  trust  was  not  estopped 
to  recover  the  funds  due  her  by  acquiescing  in 
a  partition  decree  brought  by  the  trustee  to  di- 
vide the  estate  of  the  testator,  by  accepting  the 
income  instead  of  demanding  the  corpus  of  the 
trust  to  which  she, was  entitled,  where  no  one 
except  herself  was  injured;  the  judgment  in 
the  partition  suit,  so  far  as  it  undertook  to  de- 
termine title  or  possession  of  such  trust  funds, 
being  coram  non  judice  and  void. 

6.  Wills  «=»524(9)— Testamkntabt  Tbubt- 
Unbobn  Childben. 
Where  property  was  left  by  will  in  trust 
for  children  born  or  to  be  born  to  a  certain  per- 
son, each  child's  share  not  expended,  on  com- 
ing of  age  of  such  child  to  be  paid  over  to  it, 
children  born  after  date  that  one  or  more  chil- 
dren reached  age  at  which  they  were  entitled 
to  distribution,  must  be  excluded  from  partici- 
pation in  the  distribution  of  the  estate. 

Appeal  from  Superior  Oourt,  Marion  Cbmi- 
ty ;  Linn  D.  Hay,  Judge. 


V.  HARRISON    '  245 

N.B.) 

Actloi^  by  Martbena  Harrison  Williams 
against  Russell  B.  Harrison,  trustee,  and 
others.  From  a  ruling  of  the  court  sustaining 
demurrer  to  her  complaint,  and  a  judgment 
rendered  on  such  ruling,  plaintiff  appeals. 
Reversed,  with  Instructions. 

H.  P.  Doolittle,  of  Indianapolis,  for  ap- 
pellant 

Wm.  L.  Taylor,  Jackson  Carter,  and  Rus- 
sell B.  Harrison,  all  of  Indianapolis,  for  ap- 
pellees. 

McMAHAN,  J.  This  was  an  action  by 
appellant,  as  devisee  and  cestui  que  trust 
under  the  will  of  Benjamin  Harrison,  de- 
ceased, grandfather  of  appellant,  against  ap- 
pellee Russell  B.  Harrison,  trustee  under  the 
will  of  said  deceased  and  as  guardian  of 
William  Henry  Harrison,  and  his  codefend- 
ant,  the  Union  Trust  Company  of  Indianap- 
olis, trustee  by  appointment  of  the  superior 
court  of  Marion  county,  Ind.,  under  the  wUl 
of  said  deceased,  to  recover  the  possession  of 
a  trust  fund  now  in  the  hands  of  said  Union 
Trust  Company. 

The  complaint  was  in  one  paragraph,  the 
substance  of  so  much  thereof  as  is  necessary 
for  this  decision  being  as  foUows: 

Appellant  is  a  resident  of  Norfolk,  Va.,  and 
is  a  granddaughter  of  Benjamin  Eiarrison,  for- 
merly of  Indianapolis,  Ind.,  who  made  and  pub- 
lished bis  last  wUl  and  testament  dated  April 
20,  1890,  with  codicil  thereto  dated  February 
13,  1901.  He  died  March  IS,  1901.  Following 
his  death  his  will  was  duly  admitted  to  probate, 
and  the  Union  Trust  Company,  executor,  has 
taken  possession  of  the  estate  for  its  settlement 
and  distribution.  Among  other  bequests,  de- 
vises, and  legacies  he  devised  and  bequeathed 
a  portion  of  his  estate  as  follows: 

"Item  Twenty-Two.  All  the  rest  and  residue 
of  my  estate  I  give,  devise,  and  bequeath  as 
follows:  Said  estate  shall  be  divided  into  as 
many  equal  shares  as  I  shall  leave  children  sur- 
viving me,  and  one  additional  share  for  the  Is- 
sue of  any  child  that  may  have  died  leaving 
'■sue  surviving  me.  One  such  share  I  give,  de- 
vise, and  bequeath  to  my  son  Russell  B.  Har- 
rison in  trust  for  his  children,  Marthena  Harri- 
son and  William  Henry  Harrison,  and  any 
other  child  or  children  that  may  hereafter  be 
born  to  him,  to  be  applied  and  used  for  tjie  sup- 
port and  education  of  such  children  or  the  sur- 
vivor or  survivors  of  them.  Such  portion  of 
each  child's  share  as  may  not  have  been  before 
expended  for  its  benefit  shall,  on  the  coming 
of  age  of  such  child  or  its  marriage,  be  paid 
over  to  it,  and,  in  the  event  of  the  death  of  one 
of  my  grandchildren  before  its  share  is  dis- 
tributed to  it,  such  share  shall  go  equally  to 
the  survivors  under  the  same  trust  and  condi- 
tions. If  said  Russell  shall  die  before  me,  or 
before  he  haa  executed  his  trust  or  shall  re- 
sign, his  wife,  Mary  Saunders*  Harrison,  is  here- 
by appointed  trustee  of  his  trust.  Said  trustees 
shall  neither  of  them  be  required  to  give  any 
bond.    •    •    •" 

June  1, 1910,  appellee  RnsseU  B.  Harrison,  as 


AssFor  other  cases  see  same  topic  and  KET-NUUBER  In  all  K«r-Number«d  DtgesU  and  Indezea 
•Hriiearlng  dsoML   Transfer  denied. 
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trustee,  filed  suit  No.  80,940,  in  room  2  of  the 
superior  court  of  Marion  county,  Ind.,  against 
said  executor,  tliis  appellant,  and  others,  for 
partition  and  sale  of  certain  real  estate  com- 
prised in  the  estate  of  said  Benjamin  EUirrison, 
deceased. 

July  1,  1911,  said  court  entered  an  order  in 
said  cause  No.  80,490  for  the  sale  and  distribu- 
tion of  the  proceeds  of  said  real  estate,  which, 
among  other  things,  directed  and  provided  as 
follows; 

"One-sixth  thereof  to  the  Union  Trust  Com- 
pany of  Indianapolis  as  trustee  for  Marthena 
Harrison,  and  to  provide  against  any  loss  or 
harm  to  the  rights  or  interests  of  any  child  or 
children  wliich  may  hereafter  be  born  to  Russell 
B.  Harrison,  said  trustee  to  receive,  hold,  in- 
vest, and  preserve  the  principal  of  said  sum 
until  there  shall  have  been  bom  to  said  Rus- 
sell B.  Harrison,  child  or  children,  if  any  such 
child  or  children  shall  be  bom  to  him,  or  until 
the  possibility  of  issue  to  tiim  shall  have  be- 
come extinct,  and  in  the  meantime  to  pay  the 
income  arising  therefrom  to  said  Marthena 
Harrison. 

"In  the  event  there  shall  be  after-bom  child 
or  children  to  said  Russell  B.  Harrison,  then 
said  trustee  shall  hold  said  funds  for  the  bene- 
fit of  said  Marthena  Harrison,  and  such  after- 
bom  child  or  children,  according  to  their  sev- 
eral respective  rights  under  the  will  of  said 
Benjamin  Harrison,  deceased. 

"In  the  event  there  shall  be  no  after-bom 
child  or  children,  then,  when  possibility  of  is- 
sue to  said  Russell  B.  Harrison  shall  have  be- 
come extinct,  said  trustee  shall  pay  said  prin- 
cipal sum,  together  with  all  accumulations  of  in- 
terest, to  said. Marthena  Harrison,  subject  to 
all  the  provisions  of  said  Item  twenty-/iecond  of 
said  will." 

Said  order  also  substituted  the  said  Union 
Trust  Company  for  said  Russell  B.  Harrison  as 
trustee  of  the  fund  in  controversy.  Pursuant 
to  said  order  and  sale,  said  Union  Trust  Com- 
pany received  and  now  holds,  as  trustee  for 
appellant,  in  accordance  with  the  proyisions  of 
said  item  22,  about  $4,700.  Appellant  is  the 
daughter  of  said  Russell  B.  Harrison,  and  is  the 
same  person  as  Marthena  Harrison,  named  In 
said  wilL  She  was  bom  January  18,  1888,  be- 
came of  age  on  January  IS,  1909,  and  was  mar- 
ried to  Harry  A.  Williams,  Jr.,  of  Norfolk,  Va., 
on  February  6,  1912.  Under  and  in  accordance 
with  the  provisions  of  said  item  22  of  said  will, 
•he  avers  that  she  became  entitled  to  the  pos- 
session and  enjoyment  of  the  share  of  said  es- 
tate left  her  through  Russell  B.  Harrison,  as 
trustee,  on  or  about  January  18,  1909,  and  is 
now  entitled  to  receive  and  enjoy  the  same. 
She  has  demanded  the  same  from  Union  Trust 
Company,  but  the  same  has  been  refused  her. 
No  children,  other  than  appellant  and  William 
Henry  Harrison,  have  been  born  to  Russell  B. 
Harrison,  and  no  rights  in  said  estate  have  ac- 
crued, or  can  accrue,  to  any  children  that  may 
be  born  hereafter  to  said  Russell  B.  Harriso'n. 

Appellant  prays  that  the  court  construe  said 
order  of  the  superior  court,  making  said  Union 
Trust  Company  trjistee  in  respect  to  the  pro- 
ceeds of  the  property  devised  under  said  item 
22  of  said  will,  and  in  accordance  with  the 
terms  of  said  will,  and  determine  the  rights  of 
appellants  thereimder,  and  that  the  trust  be 
terminated  as  to  appellant,  and  that  said  trus- 
tee be  ordered  to  pay  over  to  appellant  said 


sum  and  any  other  sums  which  it  may  hold  as 
trustee  under  said  order  of  the  superior  court. 

Said  Union  Tnut  Cominny  by  answer  ad- 
mits the  averments  of  said  complaint,  says 
that  it  is  ready  to  obey  the  order  of  the  court 
with  reference  to  said  funds  so  held  by  it  in 
trust,  and  awaits  direction. 

Appellee  Russell  B.  Harrison,  trustee,  de- 
murred to  the  comiSlalnt,  with  memoranda, 
for  want  of  facts  to  constitute  a  cause  ot 
action  and  to  warrant  the  relief  sought  Tlie 
demurrer  was  sustained,  to  which  ruling  of 
the  court  the  appellant  excepted,  and  refoa- 
ing  to  plead  further,  judgment  was  entered 
against  her.  From  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  her  complaint, 
and  from  the  judgment  rendered  on  such  rul- 
ing, appellant  prosecutes  this  appeaL 

[1]  Appellee  earnestly  insists  that  this 
court  Ijas  no  right  to  consider  Hie  appeal, 
for  the  reason  that  appellant  has  not  com- 
plied with  certain  necessary  well-defined 
rules  of  the  court  in  the  preparation  of  her 
transcript  of  the  record,  of  the  writ  of  certio- 
rari, and  of  ber  brief.  We  bold,  however, 
that  the  rules  of  this  court,  as  applied  to  the 
facts  to  be  presented,  have  been  substantially 
complied  with.  We  are  fully  able  to  com.- 
prebend  the  matters  in  Issue  from  the  brief, 
and  the  purpose  of  the  rule  has  been  served. 
Repp  V.  Indianapolis,  etc..  Traction  Co.,  1S4 
Ind.  675,  lU  N.  B.  614;  Howard  v.  Adklns, 
167  Ind.  184,  78  N.  E.  666;  Foote  v.  Foote, 
63  Ind.  App.  673,  102  N.  E.  393;  Berkey  ▼. 
Rensberger,  49  Ind.  App.  226,  96  N.  E.  32; 
Gelsendorff  v.  Cobbs,  47  Ind.  App.  673,  94  N. 
E.  236.  The  motion  to  dismiss  heretofore 
filed  is  overruled.  The  case  will  be  consider- 
,ed  on  its  merits. 

[2-4]  Ai^tellee  insists  that  "the  real  Issue 
In  this  case  is  whether  a  consent  and  agreed 
decree  of  judgment  entered  in  cause  No.  80,- 
490  Is  binding  and  ettectlve  on  aU  parties  who 
appeared  and  answered  the  complaint  upon 
whlcb  said  judgment  or  decree  was  the  final- 
ity." Numerous  authorities  are  cited  by  ap- 
pellee to  sustain  his  contention  that  a  judg- 
ment by  consent  or  agreement  is  binding 
though  th«re  be  errors  in  the  prior  proceed-, 
ings  or  defects  in  the  pleadings.  On  this  as- 
sumption appellee  analyzes  the  authorities 
cited  by  appellant  and  distinguishes  them 
from  the  case  in  suit  We  have,  however, 
carefully  examined  the  complaint  in  this 
cause,  the  validity  of  which  Is  questioned  by 
demurrer,  and  we  can  find  no  suggestion  that 
the  judgment  entered  in  cause  No.  80,940  was 
a  consent  and  agreement  judgment.  As  to 
this  proposition  appellee's  authorities  and 
argument  are  not  in  point.  As  appears  by 
the  complaint  in  question,  cause  No.  80,M0 
was  for  the  sale  of  real  estate  in  a  partition 
proceeding  and  for  distribution  of  the  pro- 
ceeds of  sale.  No  other  Issues  were  involved, 
as  far  as  appears  by  the  complaint,  and  the 
facts  in  issue  in  the  former  suit  must  be 
determined  by  the  pleadings.    Mitten  v.  Cbs- 
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well,  etc.,  S2  Ind.  App.  S2S,  99  N.  E.  49;  Fin- 
ley  T.  Cathcart,  149  Ind.  470,  48  N.  E.  586, 
49  N.  B.  381,  63  Am.  St.  Hep.  292.  The  tlOe  or 
possession  of  the  fund  In  controversy  was  not 
put  In  Issue  by  the  pleadings  In  the  former 
suit ;  hence  such  title  or  possession  could  not 
be  determined  by  the  judp-nent  entered  In 
such  suit  Habig  v.  Dodge,  127  Ind.  31,  25  N. 
E.  182;  Duncan  v.  Holcomb,  26  Ind.  378; 
Stephenson  v.  Boody,  139  Ind.  60,  38  N.  B. 
331 ;  Wilbrldge  v.  Case,  2  Ind.  36 ;  Allen  v. 
Bice,  16  Ind.  App.  672,  45  N.  E.  800;  Plnley 
T.  Cathcart,  supra.  There  was  no  Issue  In 
cause  No.  80,940,  tendered  by  the  appellee 
herein  to  the  appellant,  as  to  the  possession 
or  title  of  the  proceeds  of  the  sale  In  that 
case  which  now  constitute  the  funds  in  con- 
troversy In  this  cause,  and  without  sudi  an 
Issue  therein  appellee  is  certainly  not  In  posi- 
tion now  to  Invoke  against  the  appellant  the 
doctrine  of  res.  adjudlcata.  Finley  v.  Cath- 
cart, snpra;  Guyer  v.  Union  Trust  Co.,  55 
Ind.  App.  484,  104  N.  B.  87;  Jones  v.  Vert, 
121  Ind.  140,  22  N.  B.  882,  16  Am.  St.  Rep.  379. 
We  hold  that  so  much  of  the  Judgment  In 
cause  No.  80,940,  If  any,  as  undertakes  to 
construe  the  will  of  Benjamin  Harrison,  de- 
ceased, or  as  undertakes  to  determine  the 
title  or  possession  of  the  funds  In  controversy 
in  this  case,  was  coram  non  judlce  and  void. 
Appellee  contends  that  acceptance  of  the  in- 
come from  the  fund  In  controversy  by  appel- 
lant, and  her  delay  In  bringing  this  suit,  was 
such  an  acquiescence  in  the  partition  decree 
as  would  bar  her  right  now  to  a  recovery. 
But  appellant  has  not  been  entitled  to  the 
Income  of  the  fund  by  virtue  of  the  decree  of 
partition,  but  by  virtue  of  the  terms  of  the 
will,  so  long  as  the  fund  .continues  to  be  held 
In  trust  No  one's  rights  have  Intervened, 
and  we  can  see  no  reason  why  her  acquies- 
cence In  conditions  should  work  an  estoppel 
against  her.  No  one  except  herself  has  been 
injured  by  the  funds  continuing  In  the  hands 
of  the  trustee: 

(i]  In  his  memoranda  filed  with  his  demur- 
rer to  the  complaint,  appellee  says  that 
there  Is  no  allegation  In  the  complaint  that 
the  possibility  of  issue  to  Russell  B.  Harrison 
has  become  extinct  It  Is  true  that  no  such 
averment  appears  In  the  complaint,  and,  if 
it  Is  a  necessary  averment,  then  the  demur- 
rer to  the  complaint  was  properly  sustained. 
If  not  a  necessary  averment,  then,  having 
hereinbefore  determined  the  issue  of  res  ad- 
judlcata In  favor  of  appellant,  the  demurrer 
should  have  been  overruled.  As  to  this  mat- 
ter the  complaint  says  that  no  chlldroi  other 
than^  appellant  and  William  Henry  Harrison 
have  been  bom  to  Russell  B.  Harrison,  and 
that  no  rights  In  said  estate  have  accrued, 
or  can  accrue,  to  any  children  that  may  be 
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bom  hereafter  to  said  Bussell  B.  Harrison. 
By  the  express  terms  of  the  will  It  Is  pro- 
vided that  such  portion  of  each  child's  share 
as  may  not  have  been  expended  for  Its  benefit 
shall,  on  the  coming  of  age  of  such  child  or 
Its  marriage,  be  -paid  over  to  It.  It  appears 
by  the  complaint  that  the  appellant  became 
of  age  January  18,  1909«  and  that  she  was 
married  to  Harry  A.  Williams  February  6, 
1912.  We  hold  that  under  the  settled  law, 
both  of  this  country  and  of  England,  either  of 
the  events  aforesaid  first  occurring  In  the 
life  of  the  appellant  fixed  the  time  of  distri- 
bution' of  the  estate,  at  which  time  she  was 
entitled  to  the  possession  thereof.  Any  other 
provision  of  the  will  must  yield  to  this  specific 
direction,  and  any  child  or  children  that  may 
be  bom  after  the  date  of  distribution  must  be 
excluded  from  participation  In  such  estate. 
Such  a  construction  necessarily  follows  from 
the  Inconvenience  of  withholding  the  funds 
for  a  contingency,  or,  upon  the  happening  of 
such  contingency  after  distribution  has  been 
made,  of  the  probable  litigation  and  confusion 
that  would  grow  out  of  any  attempt  to  re- 
quire repayment  to  any  subsequently  born 
child  or  children.  We  cite  the  following  cases 
as  fully  sustaining  this  principle:  Thomas 
V.  Thomas,  149  Mo.  426,  51  S.  W,  111,  73  Am. 
St  Rep.  406;  Heisse  v.  Markland,  2  Rawle 
(Pa.)  274,  21  Am.  Dec.  445 ;  Ellison  v.  Alrey, 
1  Ves.  Ill;  Whitebread  v.  Lord  St  John,  10 
Ves.  152;  De  Veaux  v.  De  Veaux,  1  Strob. 
Bq.  (S.  G.)  283;  Hubbard  ▼.  Lloyd,  6  Gush. 
(Mass.)  522,  58  Am.  Dec.  55.  The  case  of 
Thomas  v.  Thomas,  supra,  contains  a  full  dis- 
cussion of  the  doctrine  and  its  history,  and  a 
review  of  many  authorities  pertaining  there- 
to. It  is  directly  In  point  The  plaintiff  in 
that  case  was  a  child  bom  after  the  eldest 
beneficiary  Involved  became  of  age,  which 
was  decided  to  be  the  time  of  distribution, 
and  the  court  in  closing  its  lengthy  opinion 
says: 

"That  plaintiff  answers  the  description  of 
one  of  the  class  to  whom  the  gift  was  devised 
could  not  be  questioned,  if  he  had  been  born 
prior  to  the  majority  of  his  eldest  brother,  but 
he  was  not  bom  until  after  three  of  said  chil- 
dren had  reached  their  majority..  We  do  not 
feel  at  liberty  to  reject  a  rule  so  long  asserted 
and  maintained  by  the  highest  courts  of  Eng- 
land and  America,  nor  to  discard  the  reasoning 
upon  which  those  declsiona  stand." 

In  that  case  the  Judgment  which  was 
against  the  plaintiff  was  affirmed.  In  har- 
mony with  the  same  doctrine,  we  hold  that  In 
this  case  It  was  error  to  sustain  the  demurrer 
to  the  complaint 

The  Judgment  is  reversed,  with  Instractlons 
to  the  trial  court  to  overrule  the  demurrer  to 
the  complaint. 
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(70  Ind.  App.  IS) 

BLMORB  ▼.  BRINNEBIAN  et  aL    (No.  9655.) 

(Appellate  Oourt  of  Indiana,  Division  No.  2. 
May  15, 1&19.) 

1.  Statutes    ®s>222— Gomstbtjotioit— Refek- 
sncb  to  coumon  law. 

In  the  construction  of  atatates,  the  court 
is  to  look  to  the  meaning  attached  to  the  same 
words  and  terms  by  the  common  law,  and  they 
are  deemed  to  be  employed  in  their  known  and 
defined  common-law  meaning. 

2.  BBOKEBa    «=»43(1)— Wbittkn    Cowt»a.ct— 
Exchange  of  Land — "Pubchaseb." 

A  broker  cannot  recover  a  commission  for 
bringing  about  an  exchange  of  land,  under 
Burns'  Ann.  St.  1914,  $  7463,  unless  his  con- 
tract is  in  writing;  a  "purchaser"  including 
one  who  acquires  title  to  land  in  an  exchange 
of  lands. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pur- 
chaser.J 

Appeal  from  Circuit  Court,  Wells  CJounty; 
Wm.  H.  Eichbom,  Judlge. 

Action  by  Daniel  T.  Brinneman  and  Wil- 
liam H.  Davis  against  Charles  A.  Elmore. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed,  with  directions. 

Frank  W.  Gordon,  of  Bluffton,  for  appe- 
lant 

Alram  Simmons  and  Charles  O.  Daily, 
both  of  BluHton,  for  appellees. 

NICHOLS,  J.  This  was  an  action  bronght 
by  the  appellees  against  the  appellant  to  re- 
cover commission  for 'the  exchange  of  real 
estate  owned  by  the  appellant,  for  other  real 
estate  which  appellees,  as  brokers,  had  for 
exchange.  The  complaint  was  in  two  para- 
graphs, to  each  of  which  the  appellant  filed 
a  demurrer,  which  demurrers  were  each 
overruled,  and  to  which  ruling  the  appellant 
excepted.  Appellant  then  filed  a  general  de- 
nial, and,  the  cause  being  at  issue,  was  sub- 
mitted to  a  Jury  for  trial,  and  there  was  a 
judgment  in  favor  of  the  appellees  for  $100. 
After  motion  for  a  new  trial,  which  was 
overruled,  the  appellant  now  prosecutes  this 
at^eal. 

The  errors  relied  upon  for  reversal  are: 
(1)  Overruling  the  demurrer  to  the  first 
paragraph  of  complaint;  (2)  overruling  the 
demurrer  to  the  second  paragraph  of  com- 
plaint; (3)  overruling  the  motion  for  a  new 
trial. 

The  substance  of  the  second  paragraph 
of  complaint,  so  far  as  is  necessary  for  this 
decision.  Is  as  follows:  The  appellant  was 
the  owner  of  certain  real  estate  In  Wells 
county,  Ind.,  in  the  complaint  described, 
which  he  was  desirous  of  exchanging  for 
other  real  estate  situate  in  Wells  county,  in 


the  complaint  described.  Appellant  placed 
his  real  estate  with  the  appellees,  and  direct- 
ed them  to  exchange  the  same  for  the  real 
estate  which  he  desired  as  above  mentioned, 
a  cash  difference  to  be  paid  to  appellant  of 
$500.  Appellant  agreed  to  pay  appellees  $100 
if  they  were  able  to  Induce  the  owner  of  the 
second  mentioned  tract  to  exchange'  the  same 
for  appellant's  lands  upon  the  terms  stated. 
The  appellees  induced  such  owner  so  to  trade 
his  farm  for  the  one  owned  by  the  appel- 
lant paying  the  cash  difference  of  $500,  and 
such  exchange  actually  took  place  as  the  re- 
sult of  the  efforts  of  the  appellees.  The  com- 
plaint alleges  nonpayment,  and  that  the 
amount  agreed  upon  is  due  and  unpaid.  The 
first  paragraph  of  the  complaint  is  substan- 
tially as  the  second,  though  not  so  ^eciflc 
The  appellant  contends  that  under  section 
7463,  R.  S.  1914,  the  contract,  being  an  oral 
contract,  is  not  valid,  and  that  there  can  be 
no  recovery  upon  it.  This  section  was  orig- 
inally enacted  March  6,  1901,  at  which  time 
it  was  as  follows: 

"That  no  contracts  for  the  payment  of  any 
sum  of  money,  or  thing  of  value,  as  and  for  a 
commission  or  reward  for  the  finding  or  pro- 
curing, by  one  person,  of  a  purchaser  for  the 
real  estate  of  another  shall  be  valid,  unless  the 
same  shall  be  in  writing,  signed  by  the  owner  of 
such  real  estate  or  his  legally  appointed  and 
duly  qualified  representative."  Laws  1901,  e. 
67,  SI- 

The  section  was  amended  by  the  act  of 
March  14,  1913  (section  7463,  R.  6.  1914), 
by  adding  a  proviso  thereto,  which,  however, 
does  not  affect  it  as  to  the  question  involved 
in  this  action.  If  ^ils  section  covers  a  sale 
or  purchase  of  real  estate  for  a  money  con- 
sideration only,  the  demurrers  were  properly 
overruled,  but  if  It  includes  also  an  exchange 
of  real  estate,  then  the  demurrers  should 
have  been  sustained.  Before  the  enactment 
of  this  section,  the  Supreme  Court  of  this 
state,  In  the  case  of  Falley  v.  Grlbling;  128 
Ind.  110,  26  N.  m.  794,  had  adopted  Wash- 
bum's  definition  of  the  word  "purdiase"  (sea 
3  Washburn's  Real  Property,  401),  which  de- 
fines it  as  indudlng  every  mode  of  acquir- 
ing an  estate  known  to  the  law,  except  that 
by  which  an  heir,  on  the  death  of  his  ances- 
tor, becomes  substituted  In  his  place,  as  own- 
er, by  operation  of  law.  At  the  time  of  sue* 
enactment,  Webster's  Dictionary  defined  a 
purchaser  as  being  one  who  acquires  an  es- 
tate in  lands  by  his  own  act  or  agreement, 
or  who  takes  or  obtains  an  estate  by  any 
means  other  than  by  descent  or  inheritance. 
See,  also,  Roberts  v.  Shroyer,  68  Ind.  68. 

[t,  2]  The  term  "sale"  and  "purchase"  are 
correlative  terms.  By  the  statute  of  frauds 
(section  7462,  R.  S.  1914)  any  contract  for 
the  sale  of  lands,  to  be  valid,  must  be  in 
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writing,  and  signed  by  tbe  party  to  be  diarg- 
ed  tberewltb.  Under  tbis  section  It  was 
held,  in  tbe  case  of  Bradley  t.  Barter,  156 
Ind.  499, 506, 60  N.  E.  139,  that  an  oral  agree- 
ment to  accept  conveyances  of  other  lands  In 
consideration  for  lands  sold  Is  open  to  the  ob- 
jection of  the  statnte  of  frauds.  The  Legisla- 
ture Is  presumed  to  have  had  these  holdings 
of  the  court  in  mind  at  tbe  time  of  the  enact- 
ment of  tbe  section 'Of  the  statute  here  Involv- 
ed, and  to  have  used  the  words  therein  with 
a  meaning  in  harmony  with  that  given  by  the 
courts.  In  the  construction  of  statutes  and 
in  determining  the  meaning  of  the  words  and 
terms  employed,  we  are  to  look  to  the  mean- 
ing attached  to  such  words  and  terms  by 
the  common  law,  and  they  are  deemed  to 
be  employed  in  their  known  and  defined  com- 
mon-law meaning.  Truelove  v.  Truelove,  172 
Ind.  441,  86  N.  B.  1018,  88  N.  B.  516,  27  L.  R. 
A.  (N.  S.)  220,  139  Am.  St  Rep.  404.  Under 
this  interpretation  of  the  law,  the  Legisla- 
ture must  have  intended  that  the  finding  of 
a  purchaser  for  real  estate  included,  not  only 
the  finding  of  some  one  who  would  pay  a  mon- 
ej  price  for  ibe  re^I  estate  offered  for  sale, 
but  as  well  any  one  who  by  his  own  act  was 
ready  to  acquire  title  to  such  real  estate,  by 
the  payment  of  a  valid  consideration  therefor, 
whether  in  money  or  other  thing  of  value. 
It  has  recently  been  held  by  this  court,  in 
the  case  of  Boyd  v.  Greer,  123  N.  E.  122,  that 
a  sale  of  land  may  take  tbe  form  of  an  ex- 
change, and  that  when  that  is  done  in  the  ab- 
sence of  fraud,  it  has  the  same  legal  effect 
as  If  the  agreed  value  thereof  has  been  paid 
In  money.  In  the  case  of  Herr  v.  McConnell, 
119  N.  B.  496,  the  following  contract,  omit- 
ting, caption  and  signatures,  was  involved: 
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"I  hereby  agree  to  pay  to  John  McConneU 
$2.50  per  acre  for  trading  my  615-acre  farm  at 
Hopkins  Park,  HI.,  for  garage  at  Hopestown, 
m.,  when  deal  is  closed" 


—and  the  court,  in  speaking  of  It,  said  that 
the  section  involved,  being  said  section  7463, 
provides  that  contracts  of  the  kind  involved 
in  that  case  shall  not  be  valid  unless  the 
same  shall  be  In  writing  and  signed  by  the 
owner  of  such  real  estate.  Under  these 
authorities  it  is  dear  that  the  Legislature 
Intended  that  the  purchaser  may  be,  not  only 
one  who  was  ready  to  pay  a  money  consid- 
eration for  real  estate  conveyed  to  him,  but 
that  be  may  as  well  be  one  ready  to  exchange 
his  real  estate,  or  other  property  in  oooBid- 
eratlon  therefor. 

With  this  view  of  the  law  we  hold  that  an 
action  cannot  be  maintained  upon  the  oral 
contract  which  was  tte  '^Asis  of  this  action. 

The  Judgment  is  reversed,  with  Instruc- 
tions to  the  trial  court  to  sustain  the  de- 
murrer to  each  paragraph  of  the  complaint 


(TO  Ind.  App.  192) 
INDIANAPOLIS    ft    OINOINNATI    TRAC- 
TION CO.  V.  HARDWIOK. 
(No.   9841.) 

(Appellate  Court  of  Indiana,  Division  No.  2, 
May  14. 1919.) 

1.  Appeai  ANn  Bbbob  ®=3254— Failxtbe  to 
Except  to  Rtjmnq — Waivkb. 

Where  defendant  failed  to  except  to  ruling 
of  trial  court  overruling  its  demurrer  to  the 
complaint,  it  waived  the  question,  and  such 
ruling  will  not  l>e  reviewed. 

2.  Tbial  <S=»359(2) -t  Rkvikw  —  Motion  fob 
Judgment. 

.In  passing  on  motion  for  judgment  on  an- 
swers to  interrogatories  notwithstanding  the 
general  verdict,  the  court  looks  only  to  the 
general  verdict,  the  issues,  and  the  answers  to 
the  interrogatories. 

3.  Tbial  «=3343— Gknebal  Vkbdict— Bfrect. 
.   The   general    verdict    finds   every    material 

allegation  of  the  complaint  against  the  losing 
party. 

4.  Afpeal  and  E^bob  4=9930(3)— Rbview— 
Motion  fob  Judoicent  on  Answbbs  to  In- 
tebboqatobies— Pbesumption  in  Favob  or 

'Geneeal  Vebdict. 

All  presumptions  are  in  favor  of  the  general 
verdict  if  the  pleadings  will  admit  evidence  to 
overcome  the  answers  to  special  interrogatories. 


8.  Cabbiebs  ^s>S47(8)— Injubies  to  Pasben- 
oebs  —  contbibutobt  nsouobnoe  —  ques- 
tion fob  jubt. 
In  action  against  interurban  railway  for 
death  of  a  passenger  waiting  to  take  a  car  at  a 
stopping  place,  under  the  averments  of  the  com- 
plaint that  it  was  the  custom  to  enter  on  the 
track  and  swing  a  light  to  stop  cars,  and  that 
decedent  was  killed  l>ecause  a  lighted  car  ap- 
proached with  cinder  trucks  tmlighted  ahead 
of  it,  whether  decedent  was  negligent  Mli  tor 
the  jury. 

6.  Afpkai.  and  Bbbob  «s>757(1),  762— Bbief 

— Instbuctiows. 
Where  it  does  not  appear  by  appellant's 
brief  that  the  instructions  were  filed  with  the 
clerk,  they  are  not  in  the  record,  and  the  omis- 
sion cannot  I>e  supplied  in  the  reply  brief. 

7.  Appbal  and  Bbbob  €=3273(5)— Questions 
Reviewable  —  Cobbbotness  of  Instbuo- 
tiors. 

Where  it  is  admitted  that  some  of  the  in- 
structions given  were  correct,  and  the  excep- 
tions taken  were  joint,  there  is  no  question 
presented  as  to  the  instructiona. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;   Nathan  A.  Whitaker,  Judge. 

Action  by  Cora  B.  Hardwick,  administra- 
trix of  the  estate  of  John  Hardwick,  de- 
ceased, against  the  Indianapolis  &  Cincinnati 
Traction  Company.  From  a  judgment  for 
plalntlfl,  defendant  aK>eals.    Affirmed. 
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KltUnger  ft  Diven,  of  Anderson,  Morgan  & 
Morgan,  of  Indianapolis,  and  Klvett  &  Kl- 
vett,  of  Martinsville,  for  appellant. 

C.  B.  Fenstermacber  and  L.  W.  Curry,  both 
of  Indianapolis,  and  H.  L.  McGlnnis,  of  Mar- 
tinsville, for  appellee. 

NICHOLS,  J.  This  was  an  action  brought 
by  the  appellee  against  the  appellant  to  re- 
cover damages  for  the  death  of  her  husband, 
John  Hardwlck  who  was  killed  by  being 
struck  by  one  of  appellant's  work  trains. 
The  complaint  was  in  one  paragraph,  to 
which  a  demurrer  was  filed  by  appellant  and 
overruled  '  by  the  court  Appellant  filed  a 
general  denial  to  the  complaint,  and  the 
cause  was  submitted  to  the  jury  for  trial. 
There  was  a  general  verdict  for  $2,500,  with 
answers  to  interrogatories.  The  appellant 
made  its  motion  for  Judgment  in  its  favor 
on  the  interrogatories  and  answers  thereto 
which  was  overruled,  to  which  ruling  the  ap- 
pellant excepted.  Judgment  was  entered  on 
the  general  verdict  in  favor  of  the  appellee 
In  the  sum  of  $2,500  and  costs.  From  this 
judgment  this  appeal  is  prosecuted. 

Errors  relied  upon  for  reversal  are:  (1) 
The  court  erred  In  overruling  ai^>ellant's  de- 
murrer to  the  complaint.  (2)  The  court  erred 
In  overruling  appellant's  motion  for  judg- 
ment In  its  favor  upon  the  interrogatories 
answered  by  the  Jury  notwithstanding  the 
general  verdict  (3)  The  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  substance  of  the  complaint,  so  far  as 
is  necessary  for  this  decision,  Is  as  follows: 
The  appellee  Is  the  administratrix  of  the  es- 
tate of  John  Hardwlck,  deceased.  The  ap- 
pellant, at  the  time  of  the  accident  resulting 
m  the  death  of  appellee's  decedent  operated 
ft  street  railway  from  the  city  of  Indianapolis 
to  the  city  of  Connersvllle,  Ind.,  &^  a  common 
carrier  of  passengers  for  hire.  Stop  83  was 
one  of  its  stopping  places,  at  which  It  stopped 
upon  signal  given  to  the  motorman  In  charge 
of  the  car.  In  order  to  give  such  a  signal  af  t- 
ei'  dark.  It  was  customary  for  intended  passen- 
gers to  enter  upon  the  track  at  said  stopping 
place  and  swing  a  light  across  the  track  in 
front  of  the  approaching  car;  such  custom 
was  well  known  to  the  defendant  company. 
On  November  27,  1911,  it  was,  and  had  been 
for  a  long  time  prior  thereto,  the  custom,  and 
the  schedule  time,  of  the  defendant  company 
to  run  one  of  Its  passenger  cars  in  a  westerly 
direction  passing  stop  33  at  about  6 :00  p.  m., 
which  car,  upon  signal  given,  would  stop  to 
take  passengers,  all  of  which  was  well  known 
both  to  the  deceased  and  the  appellant. 
About  6:00  p.  m.  of  said  day,  being  after 
dark,  the  deceased  went  to  said  stop  33  for 
the  purpose  of  taking  passage  on  appellant's 
car  due  to  pass  about  that  time,  and,  while 
deceased  was  waiting  for  such  car  to  arrive, 
the  appellant  careless^  and  negligently  ap- 
proached said  stop  from  the  east  with  a  work 


car  which  looked  like,  and  had  the  appear- 
ance of,  a  passenger  car  which  was  then 
about  due  at  said  stop,  which  car  was  equip- 
ped and  lit  with  electric  lights  in  the  same 
manner  as  such  passenger  cars,  and  careless- 
ly and  negligently  had  attached  to  the  front 
end  of  said  ctx  four  cinder  trucks,  which 
trucks  were  about  five  feet  lower  than  the 
said  work  car,  and  extended  about  two  hun- 
dred feet  in  front  of  said  work  car.  Appel- 
lant carelessly  and  negligently  placed  lights 
in  said  work  car,  and  carelessly  and  negli- 
gently failed  to  place  any  light  or  lights  or 
signal  of  warning  on  said  cinder  trucks,  and 
carelessly  and  negligently  failed  to  give  warn- 
ing to  the  deceased  of  the  position  of  said 
cinder  trucks.  On  account  of  the  darkness, 
and  of  the  negligence  of  the  defendant  as 
aforesaid,  said  cinder  trucks  could  not  be 
seen  by  a  person  standing  near  said  track 
at  said  Btop  in  time  to  avoid  being  struck  by 
them.  On  said  November  27, 1911,  as  the  de- 
fendant approached  said  stop  with  said  work 
car,  and  said  cinder  trucks  in  front  of  said 
work  car,  deceased,  believing  It  was  one  of 
its  passenger  cars  that  was  about  to  pass 
said  stop  aforesaid,  went  upon  the  track  with 
a  lighted  lantern  in  his  hand  to  signal  such 
car  to  stop  for  the  purpose  of  taking  passage 
on  the  same,  and  while  he  was  in  the  act  of 
signaling  said  car  to  stop  he  did  not  know  of 
said  cinder  trucks,  and  could  not  see  them  In 
time  to  avoid  being  struck  by  them.  The  de- 
fendant carelessly  and  negligently  approadi- 
ed  and  carelessly  and  negligently  ran  its  cin- 
der trucks  against  and  over  the  deceased  and 
thereby  killed  him.  The  complaint  further 
avers  that  the  deceased  left  surviving  him 
the  appellee  as  his  widow  and  seven  minor 
children,  all  dependent  upon  him  for  support 
and  maintenance.  There  is  a  prayer  for  dam- 
nges  in  the  sum  of  $10,000. 

[1]  The  appellant  failed  to  except  to  the 
ruling  of  the  court  In  overruling  its  demurrer 
to  the  complaint  and  has  thereby  waived  the 
question,  and  such  ruling  will  not  be  review- 
ed. Young  V.  McLane,  8  Ind.  357.  We  do 
not  need  to  dte  other  authorities ;  this  rule 
is  elementary. 

So  far  as  is  material  to  this  decision,  the 
jury  found  in  substance :  That  the  decedent- 
and  his  daughter  had  gone  to  stop  33  aft^ 
dark,  for  the  purpose  of  taking  passage  on 
one  of  appellant's  cars  to  RushvlUe.  The 
decedent  lived  about  one-half  mile  from  said 
stop  for  eight  months  before  the  accident 
He  was  67  or  58  years  of  age,  his  hearing 
and  eyesight  were  good,  and  he  could  read. 
He  had  frequently  boarded  and  alighted  from 
cars  at  this  stop,  and  was  acquainted  with 
the  surroundings  and  location,  and  knew 
that  work  trains,  freight  trains,  and  passen- 
ger cars  passed  said  stop  both  in  the  daytime 
and  nighttime;  that  the  train  that  killed 
decedent  consisted  of  a  motor  car  and  four 
cinder  trucks  pushed  In  front  of  It,  and  ex- 
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tending  In  front  about  135  feet,  and  over  the 
rails  of  the  track  at  the  side  about  24  Inches ; 
that  there  was  a  platform  on  the  front  of 
the  'cinder  trucks  about  4  feet  wide  and  4 
feet  4  Inches  above  the  rails  of  the  track, 
the  bed  of  the  cinder  trucks  being  about  4 
feet  above  this  platform,  making  the  trucks 
8  feet  4  Inches  high;  that  tiie  track  was 
straight  for  about  a  mile,  and  the  ground  lev- 
el for  a  distance  of  about  a  mile  east.  There 
was  no  obstruction  along  the  track  east  ex- 
cept a  pole  line  on  the  north  side  of  the  track 
3  feet  and  11  Inches  north  of  the  north  rail 
of  the  track.  There  was  a  shelter  house  on 
the  north  side  of  the  tracks  about  4  feet 
therefrom,  and  a  cinder  platform  between 
the  shelter  house  and  the  north  rail  of  the 
track.  The  decedent  was  killed  about  6:40 
!».  m.,  and  the  next  passenger  car  was  due  to 
arrive  at  5:58  p.  m.,  which  was  after  dark. 
There  was  no  lantern  carried  on  the  ttaat 
eai  of  the  cinder  trucks  which  struck  dece- 
dent There  was  nothing  to  prevent  decedent 
from  seeing  a  light  on  the  front  end  of  the 
train  as  it  approached  stop  33,  If  a  light  had 
been  there.  The  decedent  was  in  the  shelter 
house  on  the  north  side  of  the  track,  and  left 
It  to  go  partially  between  the  r^lls  of  the 
track,  for  the  purpose  of  signaling  a  car 
which  he  knew  was  approaching,  and  tried 
to  signal  it  by  waving  the  lighted  lantern 
across  the  tracks.  He  could  have  seen  the 
car  from  the  north  side  of  the  tracks,  but 
TOinntarlly  straddled  the  rail  to  signal  It  If 
be  had  stood  north  of  the  tracks  more  than 
two  feet  from  the  north  rail  he  would  not 
have  been  injured.  The  train  of  cars  made  a 
DOlse  as  they  approached.  At  about  the  time 
the  decedent  went  upon  the  track  his  daugh- 
ter said  to  him,  "watch  out,  Papal"  The 
approaching  train  whistled  at  about  1,400 
feet  from  the  stop,  and  the  decedent  heard  It 
and  upon  hearing  It  went  out  of  the  shelter 
house,  and,  after  looking,  called  for  the  lan- 
tern, which  was  handed  him  by  his  daughter, 
and  then  went  partially  into  the  middle  of 
the  track.  After  the  whistle,  the  train  con- 
tinned  to  approach  stop  88. 

[2-S]  In  passing  npon  the  motion  for  judg- 
ment upon  the  answers  to  Interrogatories  not- 
withstanding the  general  verdict  the  court 
looks  only  to  the  general  verdict,  the  Issues, 
and  the  answers  to  Interrogatories.  The  gen- 
eral verdict  finds  every  material  allegation  of 
the  complaint  against  the  losing  party.  Tip- 
[lecanoe  Loan,  etc.,  Co.  v.  C,  C,  C.  &  St  L.  R. 
ft.  Ga,  57  Ind.  App.  644,  654,  104  N.  B.  866, 
106  N.  E.  739;  Stoy  v.  Louisville,  etc.,  R.  R. 
Co.,  160  Ind.  144,  66  N.  B.  615.  All  presump- 
tions are  in  favor  of  the  general  verdict  If  the 
pleadings  will  admit  evidence  to  overcome  the 


answers.  Williams  v.  Lowe,  62  Indl  App.  357, 
113  N„  B.  471.  In  this  case  the  Juj?  has 
found  by  its  general  verdict  that  the  appel- 
lant was  guilty  of  negligence  that  resulted  in 
the  death  of  appellee's  decedent  and  that  the 
decedent  was  not  guilty  of  contributory  neg- 
ligence. It  is  averred  in  the  complaint  that 
stop  33  was  a  stop  where  the  appellant's  cars 
stopped  on  signal;  that  it  was  the  custom 
for  passengers  intending  to  board  a  car  to 
enter  upon  the  track  at  such  place,  and  swing 
a  light  across  the  tracks,  which  custom  was 
well  known  to  the  appellant  and  acquiesced 
In  and  recognized  by  It  by  stopping  Its  cars 
ux>on  such  signals ;  that  near  the  time  dece- 
dent's car  should  arrive  a  car  came  from  the 
east  with  four  cinder  trucks  In  front  of  It; 
that  the  car  was  equipped  with  electric  lights, 
but  the  cinder  trucks  were  not  lighted  at  all; 
that  no  warning  was  given  of  the  position  or 
location  of  such  cinder  trucks,  which  were 
lower  than  the  car,  and  decedent  could  not 
see  them  because  of  the  darkness,  and  dece- 
dent believed  the  car  to  be  the  regular  pas- 
senger car  which  would  stop  on  signal ;  that 
so  believing,  he  went  up<«i  the  track  to  signal 
with  a  light  as  was  the  custom  at  said  stop, 
and  was  killed  by  the  cinder  trucks.  Evi- 
dence was  admissible  to  prove  these  aver- 
ments, and  the  answers  to  interrogatories 
are  not  Inconsistent  with  them.  Under  sadb. 
averments  it  was  for  the  Jury  to  say  whetl^er 
decedent  was  guilty  of  contributory  negli- 
gence. O.,  R.  I.  &  P.  Ck).  V.  Sharp,  63  Fed. 
532,  11  O.  a  A.  887;  Delstcr  v.  A.  T.  &  S. 
Ck).,  99  Kan.  525,  162  Pac.  282,  L.  R.  A.  1917a 
784.  The  motion  for  Judgment  on  the  an- 
swers to  Interrogatories  In  taiot  of  appellant 
was  properly  overruled. 

[8]  It  does  not  appear  by  the  appellant's 
brief  that  the  instructions  were  filed  with  the 
derk;  hence  they  are  not  In  the  record. 
SnloJ  V.  Retlaw,  57  Ind.  App.  302,  107  N.  B. 
18 ;  Hotmlre  v.  O'Brien,  44  Ind.  App.  694,  90 
N.  E.  S3.  This  omission  cannot  be  supplied 
In  the  reply  brief.  Decker  et  al.  v.  Mahoney 
et  aL,  116  N.  B.  B7;  Fox  v.  State  (Sup.)  116 
N.  B.  295. 

'  [7]  There  is  no  question  presented  as  to 
the  Instructions,  as  it  is  admitted  that  some 
of  the  Instructions  given  were  correct  and 
the  exceptions  taken  were  Joint.  Inland  Steel 
Co.  V.  Smith,  168  Ind.  245,  80  N.  B.  588; 
Kelly  V.  John,  18  Ind.  Ak>.  679,  41  N.  B. 
1069. 

The  evidence  substantially  sustains  the 
averments  of  the  complaint  and  this  is  suffi- 
cient to  support  the  verdict  of  the  Jury. 

We  find  no  reversible  error.  The  Judgment 
is  affirmed. 
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(75  Ind.  ApG-  ««) 

WILBX  et  al.  v.  WILBT  et  al.     (No.  992i.)* 

(Appellate  Oourt  of  Indiana,  Division  No.  2. 
May  13,  1919.) 

1.  MaBBIAOB    €=354  —  YAUDITT — OOLLATEBiS< 

Attack. 
A  void  marriage  is  good  for  no  legal. pur- 
pose, and  its  invalidity  may  be  8ho\<m  in  any 
court  in  any  proceeding  between  any  parties, 
either  in  the  lifetime  of  the  ostensible  husband 
and  wife,  or  after  the  death  of. either  or  botli 
of  them. 

2.  Uabbiaok  «=»7— Insanb  Pebsons— Valid- 
ity. 

Under  the  common  law,  a  oeremonial  mar- 
riage of  an  insane  person  was  absolutely  void. 

8.   MabBIAOE  <S=»2— IiEOISLATITii  (DONTBOU 

The  relations,  duties,  obligations,  and  con- 
sequences flowing  from  the  marriage  contract 
are  so  important  to  the  peace  and  welfare  of 
society  that  the  Legislature  may  prescribe  who 
may  marry,  the  age  at  which  they  may  marry, 
the  procedure  and  form  essential  to  constitute 
marriage,  the  duties  and  obligations  created  by 
marriage,  the  effect  on  the  property  rights  of  the 
parties,  and  the  causes  which  shaJl  be  regarded 
as  sufficient  for  its  dissolution. 

4.  Statutes  «=»199— Cowstbuctiqw— "Void." 
In  determining  the  legislative  intent  in  us- 
ing, the  word  "void"  nothing  is  to  be  gained  by 
comparing  numerous  statutes  and  decisions  in 
which  the  word  "void"  is  inaccurately  used  in 
the  sense  of  "voidable,"  for  in  each  instance  the 
real  meaning  must  be  determined  from  the  con- 
text and  the  nature  of  the  subject-matter  in- 
volved. 

[Ed.  Note.-^ror  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seiiea,  Void.] 

6.  Mabbiaoe  «=9l— Natubb  or  Contkaot. 

The  marriage  contract  is  unlike  any  other 
contract,  except  as  to  the  element  of  consent, 
being  much  more  than  a  contract  in  respect  to 
property,  the  evident  purpose  of  Bums'  Ann. 
St.  1914,  §  8357,  declaring  marriage  to  be  a 
civil  centract,  being  to  place  the  subject  of 
marriages  under  the  control  of  the  civil  authori- 
ties, to  the  exclusion  of  the  MclesiasticaL 

6.  Mabbiaos  «=»7— Imsanx  Pebsonb— Vaud- 
rrr. 

Under  Bnma'  Ann.  St  1914,  {  88(M>,  the 
ceremonial  marriage  of  an  insane  person  is  ab- 
solutely void,  and  not  o^erely  voidable,  despite 
section  1060,  relating  to  the  manner  of  annul- 
ling marriages. 

7.  IfABBIAOE  «=357— ANRTTLKEnT. 

To  the  extent  that  Bums'  Ann.  St  1914,  { 
1060,  relates  to  the  matter  of  adjudging  a 
marriage  void,  it  is  purely  remedial,  and  is  not 
intended  to  prevent  the  courts  from  granting 
relief  from  the  presumptive  consequences  of 
void  marriages  in  whatever  form  and  between 
whatever  parties  the  matter  may  be  presented. 


8.  Mabbiaqe    €=»00(3)—AiiNtrLiiEin:— Inher- 
ent PoWESa  OF  Coubt. 

Courts  of  equity  jurisdiction  have  an  in- 
herent power,  independent  of  any  statute,  to 
adjudge  marriages  void  which  in  truth  are  void. 

9.  Mabbiaoes  «=>58(3)— ANNUuain<— Insan- 
rrr— "Want  of  Age  ob  Undbbstandino." 

The  words  "want  of  age  or  understanding,"^ 
in  Bums'  Ann.  St  1914,  {  1060,  providing  that 
when  either  party  to  a  marriage  shall  be  in- 
capable, from  want  of  age  or  understanding,  to 
contract,  such  marriage  may  be  declared  void 
on  application  of  the  incapable  party,  must  be 
held  to  refer  only  to  that  want  of  understand- 
ing which  is  presumed  to  be  the  concomitant  of 
a  child  under  the  minimum  age  prescribed  by 
law  at  which  marriage  may  be  entered  into,  and 
not  to  marriages  by  insane  persons. 

10.  Statutes  9=>159—REPEAir— Inconsistent 
Acts. 

Where  two  statutes  are  seemingly  Incon- 
sistent, it  is  the  duly  of  the  court  to  construe 
the  two  so  that,  if  possible,  both  may  stand. 

11.  Statutes  9s>142— Auendicent— Imfuca- 

TION. 

A  statute  may  not  be  amended  by  Implicar 
tion,  under  Const  art  4,  {  21. 

12.  Marriage  €=>37,  40(4)— iNSANrrr— Rati- 
fication—Presumption. 

A  marriage  void  by  reason  of  insanity  can- 
not be  ratified,  but  should  the  insane  party  b« 
restored  to  sanity,  and  thereafter  the  two 
should  live  together  as  husband  and  wife  for 
a  long  period  of  time,  the  presumption  may 
arise  that  the  parties  actually  entered  into  a 
new  marriage ;  there  being  a  distinction  betweea 
a  common-law  marriage  and  ratification. 

18.  Mabbiaob  $=»61—ANNtruiENT— Relief. 

In  an  action  to  declare  a  marriage  void, 
the  real  purpose  of  the  proceeding  being  to  de- 
termine property  tights,  it  is  entirely  proper 
that  the  status  of  a  child,  the  fruit  of  the  al- 
lied void  marriage,  be  determined,  so  that 
conflicting  claims  may  be  settied  wittoat  otiier 
litigation. 

Ai^)eal  from  Circuit  Oonrt,  Decatur  Coun- 
ty ;  John  W.  Donaker,  Judge. 

Action  by  Mack  H.  Wiley  against  Emma 
Bagby  Wiley  and  others.  From  judgment 
In  favor  of  some  of  the  defendants,  plain- 
tiff and  other  defendants  appeaL    Reversed. 

This  action  was  Instituted  by  appellant 
Mack  H.  Wiley  against  appellee  Emma  Batr- 
by  Wiley  and  28  others  for  the  primary  pur- 
pose of  having  an  ostensible  marriage  ad- 
judged void.  The  complaint  as  filed  consist- 
ed of  two  paragraphs,  but  the  second  para- 
graph was  dismissed,  and  throughout  the 
opinion  we  will  refer  to  said  first  paragraph 
as  "the  complaint" 

The  following  facts  axe  averred  in  the 
complaint: 

"One  Hugh  F.  Wiley  died  Intestate  at  the 
county  of  Decatur  on  the  19th  day  of  January, 


C=>For  other  eases  see  sama  topic  and  KET-NUMBER  In  all  Key-Numborad  DlieBts  and  Indexae 
*RelieaTlng  denied.    Transfer  denied. 
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1916.  He  left  an  estate  consisting  of  real  prop- 
erty of  the  value  of  $15,000  (particularly  de- 
scribed) and  personal  property  of  the  value  of 
$1,000.  He  left  surviving  a  sister,  two  broth- 
ers, eight  nieces,  six  nephews,  and  four  grand- 
nieces.  Said  surviving  relatives  are  the  deceas- 
ed's sole  heirs  at  law,  and  inherited  his  entire 
estate  by  virtue  of  the  laws  of  Indiana,  if  the 
marriage  assailed  in  this  action  is  void.  After 
the  death  of  said  Hugh  F.  Wiley  his  sister  con- 
veyed to  the  appellant  Mack  H.  Wiley  the 
3?ortion  of  the  real  estate  which  she  claims  to 
have  inherited  from  the  deceased,  being  an  un- 
divided one-seventh,  and  that  he  is  now  the  own- 
er thereof.  The  personal  property  is  sufficient 
to  pay  all  daims  against  the  estate  and  costs 
of  administration. 

"On  May  11,  1911,  the  said  Hugh  F.  Wiley 
was  adjudged  to  be  an  insane  person  by  a  duly 
constituted  legal  tribunal,  and  was  committed 
by  said  tribunal  to  the  Southeastern  Hospital 
for  the  Insane  at  Madison,  Ind.,  in  which  in- 
stitution he  was  confined  for  two  months.  At 
no  time  after  his  confinement  in  said  hospital 
was  said  Hugh  F.  Wiley,  by  any  court  or  by 
any  proceeding  known  to  the  law,  adjudged  to 
be  a  person  of  sound  mind,  and  from  the  time 
of  his  said  commitment  continuously  to  the 
time  of  his  death  he  was  an  insane  person. 

"On  April  19,  1915,  a  pretended  marriage  was 
solemnized  between  the  said  Hugh  F.  Wiley 
and  one  Emma  Bagby,  who  is  here  designated  by 
the  name  Emma  Bagby  Wiley,  From  the  date 
of  said  pretended  marriage  until  May  11,  1916, 
the  said  Hugh  F.  WUey  and  Emma  Bagby  Wiley 
lived  together  as  husband  and  wife,  but  did 
not  80  live  together ..  at  any  time  thereafter. 
At  the  time  of  said  pretended  marriage  Hugh 
F.  Wiley  was  71  years  of  age,  and  his  mind 
and  memory  were  so  impaired  that  he  was 
wholly  incapable  of  entering  into  a  contract  of 
marriage.  At  the  time  of  the  marriage  he  was 
the  owner  of  the  property  aforesaid. 

"At  the  time  of  said  pretended  marriage,  and 
for  more  than  two  months  prior  thereto,  and 
continuously  thereafter  until  his  death,  the  said 
Hugh  F.  Wiley  was  an  insane  person  and  had 
not  sufficient  mental  capacity  during  any  of  said 
time  to  understand  the  nature  and  obligations 
of  the  marriage  contract,  and  during  all  of 
said  time  was  incapable,  from  want  of  under- 
standing, of  contracting  marriage,  and  contin- 
uously after  said  pretended  marriage  he  was  in- 
capable, becatise  of  his  want  of  understanding, 
of  ratifying  said  pretended  marriage.  The  said 
Emma  Bagby  Wiley  at  the  time  of  the  said 
pretended  marriage,  and  for  some  days  prior 
thereto,  knew  that  said  Hugh  F.  WUey  was 
an  insane  person  and  incapable  of  entering  Into 
a  marriage  contract 

"At  the  time  of  said  pretended  marriage  the 
■aid  Emma  Bagby  WUey  was  a  woman  of  bad 
moral  character,  lewd,  and  unchaste,  and  was 
the  mother  of  a  bastard  child  three  years  of 
age. 

"The  first  meeting  and  the  first  acquaintance 
of  said  Emma  Bagby- Wiley  and  said  Hugh  F. 
Wiley  was  on  the  afternoon  of  ApHl  15,  1915, 
{md  not  prior  thereto.  At  the  time  of  said  meet- 
ing, and  at  the  time  of  said  pretended  marriage, 
the  said  Emma  Bagby  Wiley  was  enceinte,  and 
on  December  20,  1915,  she  was  delivered  of  a 
fully  developed  nine-months  child,  who  is  now 
living,  and'  whose  name  is  Ethel  Pauline  Wiley. 


The  said  Ethel  Pauline  Wiley  was  not  begotten 
by  the  said  Hugh  F.  Wiley  and  is  not  his  child. 
The  said  Ethel  Pauline  Wiley  was  begotten  by 
another  man  before  the  said  Emma  Bagby 
Wiley  ever  saw  or  met  the  said  Hugh  F.  Wiley. 
At  the  time  of  said  pretended  marriage  and 
prior  thereto  the  said  Hugh  F.  Wiley  did  not 
know,  nor  did  he  have  mind  enough  to  realize, 
that  said  Emma  Bagby  Wiley  was  pregnant, 
and  that  the  said  Emma  Bagby  Wiley  then 
and  there  well  knew  of  her  physical  condition 
and  knew  that  she  was  pregnant  on  April  15, 
1915.  Said  Hugh  F.  Wiley  at  no  time  ever 
acknowledged  said  Ethel  Pauline  Wiley  as  bis 
child. 

"Said  pretended  marriage  was  brought  about 
and  caused  to  be  consummated  through  and  by 
reason  of  a  conspiracy  entered  into,  planned, 
schemed,  and  formed  by  the  said  Emma  Bagby 
Wiley,  Dr.  Cecil  Q.  Harrod,  Herman  Borcher, 
and  others  unknown  to  this  plaintiff,  all  of 
whom  were  well  aware  of  the  irresponsible  men- 
tal condition  of  the  said  Hugh  F.  Wiley,  witii 
the  fraudulent  intent,  purpose,  and  motive  to 
acquire  the  property  and  estate  of  the  said 
Hugh.  F.  Wiley,  and  for  the  further  fraudulent 
purpose,  object,'  and  intent  of  overreaching  the 
said  Hugh  F.  Wiley  into  acknowledging,  when 
born,  the  then  unborn  illegitimate  child  with 
which  the  said  Emma  Bagby  Wiley  was  then 
pregnant.  The  said  Hugh  F.  Wiley  at  that 
tijne  was  insane,  and  was  induced  and  influ- 
enced to  enter  into  said  pretended  marriage  by 
the  concerted  action  and  connivance,  the  par- 
ticulars of  which  are  not  known  to  this  plain- 
tiff, of  said  conspirators,  for  the  fraudulent  and 
unlawful  purjiose  of  cheating  and  defrauding 
said  Hugh  F.  Wiley  out  of  his  property,  and 
for  the  fraudulent  and  unlawful  purpose  of 
chea'ting  and  defrauding  the  natural  and  legal 
heirs  of  said  Hugh  F.  Wiley  out  of  any  property 
of  which  he  might  di?  the  owner,  and  for  the 
fraudulent  and  unlawful  purpose  of  securing  for 
themselves  the  property  of  said  Hugh  F.  Wiley 
which  he  owned  and  of  which  he  might  die 
seized.  'Said  Herman  Borcher  was  and  is  a 
man  of  bad  moral  character  and  of  long  ac- 
quaintance with  the  said  Emma  Bagby  WUey, 
and  for  many  months  prior  to  said  pretended 
marriage  he  was  intimately  acquainted  with 
both  the  said  Emma  Bagby  Wiley  and  the  said 
Dr.  Cecil  G.  Harrod. 

"On  April  17,  1915,  said  Emma  Bagby  Wiley 
and  her  coconspirators  induced  said  Hugh  F. 
Wiley  to  accompany  her  to  the  office  of  the 
clerk  of  the  Decatur  circuit  court,  where  appli- 
cation was  made  for  a  marriage  license.  The- 
clerk  refused  to  issue  a  license,  for  the  reason 
that  a  proceeding  was  then  pending  in  said 
court  for  the  purpose  of  having  said  Hugh  F. 
Wiley  adjudged  a  person  of  unsound  mind. 
Thereupon  said  application  was  taken  to  the 
judge  of  said  court,  who  sustained  the  action 
of  the  clerk  and  ordered  that  no  license  be 
issued.  On  April  19,  1915,  said  Hugh  F.  Wiley 
was  taken  by  said  Emma  Bagby  Wiley  and  her 
said  confederates  to  Jeffersonville,  Ind.,  or  to 
Louisville,  Ky.,  the  exact  place  being  unknown 
to  the  plaintiff,  where  a  marriage  license  was 
obtained  and  a  marriage  ceremony  performed. 

"At  the  June,  1915,  term  of  the  Decatur  cir- 
cuit court  said  Emma  Bagby  Wiley  was  indict- 
ed for  perjury  arising  out  of  alleged  false  an- 
swers made  by  her  in  her  application  for  a  li- 
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cen«e  to  marry  said  Hugh  P.  Wiley.  On  Sep- 
tember 27,  1915,  one  Ed.  B.  Bach,  by  his  affi- 
davit filed  with  a  justice  of  the  peace,  charging 
her  with  the  crime  of  perjury  arising  out  of 
her  testimony  given  before  the  grand  jury.  She 
was  put  under  bond  in  the  sum  of  $1,000  by 
the  justice  of  the  peace  to  appear  at  the  next 
term  of  the  Decatur  circuit  court.  On  January 
17,  1916,  the  prosecuting  attorney  of  said  coun- 
ty filed  his  affidavit  charing  her  with  the  crime 
of  perjury  arising  out  of  her  testimony  before 
the  grand  jury. 

"On  May  8,  1915,  laid  Hugh  F.  Wiley,  by 
proper  legal  proceedings  duly  instituted,  was 
adjudged  an  insane  person,  and  recommitted  to 
the  State  Hospital  for  Insane,  and  wag  re- 
ceived at  said  hospital  May  11,  1915.  He  was 
thereafter  continuously  confined  in  said  insti- 
tution until  his  death. 

"On  the  day  of  June,  1916,  said  Ed. 

B.  Bach  was  duly  appointed  guardian  of  the 
person  and  estate  of  said  Hugh  F.  Wiley  by 
the  Decatur  circuit  court.  On  June  30,  1915, 
an  action  was  commefaced  in  said  court^entitled 
Hugh  F.  Wiley  v.  Emma  Bagby  Wiley,  to  an- 
nul said  pretended  marriage  on  the  gronnd  of 
the  mental  incapacity  of  said  Hugh  F.  Wiley 
at  the  time  of  said  marriage.  Said  Bach,  as 
guardian  aforesaid,  maintained,  continned,  and 
prosecuted  said  action  until  long  after  the 
death  of  his  said  ward. 

"After  the  death  of  said  Hugh  F.  Wiley  said 
Ed.  B.  Bach,  as  guardian  aforesaid,  entered  in- 
to an  agreement  with  said  Emma  Bagby  Wiley 
and  others,  which  agreement  Is  said  to  have 
been  reduced  to  writing.  Plaintiff  avers  that, 
as  he  is  informed  and  believes,  said  agreement 
contains  stipulations  whereby  said  Emma  Bag- 
by Wiley  and  said  Ethel  Pauline  Wiley  together 
are  to  receive  four-sevenths  of  said  estate ; 
that  one  Mollie  K.  Henderson  is  to  receive 
three-sevenths  of  said  estate ;  that  said  Ed.  B. 
Bach  and  one  Rollin  A.  Turner  are  to  be  ap- 
pointed administrators  of  said  estate ;  and  that 
the  suit  to  annul  said  marriage  and  the  crim- 
inal proceedings  aforesaid  are  to  be  dismissed. 
Pursuant  to  said  agreement  all  said  causes  pend- 
ing in  said  court  were  dismissed;  said  Bach 
and  Turner,  the  latter  being  an  attorney  for 
Emma  Bagby  Wiley,  were  appointed  adminis.*. 
trators  of  the  estate  of  the  said  Hugh  F.  Wiley, 
deceased;  and  said  administrators  are  proceed- 
ing with  the  settlement  of  said  estate.  None  of 
appellants  was  a  party  to  said  agreement  nor 
a  party  to  any  of  the  proceedings,  suits,  or 
actions  aforesaid.  None  of  the  appellants  has 
in  any  manner  consented  to  or  ratified  said 
agreement  or  any  of  the  proceedings  with  ref- 
erence to  said  actions  pending  in  said  circuit 
court. 

"Mollie  K.  Henderson,  as  plaintiff  is  inform- 
ed, is  claiming  some  relationship  to  the  deceased 
which  will  entitle  her  to  share  in  his  said  es- 
tate, and  she  is  made  a  party  to  answer  as  to 
such  relationship  and  as  to  her  interest,  if  any, 
in  said  estate. 

"Ed.  B.  Bach  and  Rollin  A.  Turner,  as  ad- 
ministrators, are  made  defendants  to  answer  as 
to  any  Interest  they  may  have  in  their  trust 
capacity  or  otherwise. 

"Plaintiff  avers  that  said  pretended  marriage 
was  void  and  of  no  effect  from  the  beginning; 
that  said  Ethel  Pauline  Wiley  was  not  begotten 
by,  and  i*  not  the  child  of,  the  said  Hugh  F. 


Wiley,  and  that  she  is  the  diild  of  another  man : 
that  the  descent  and  distribntion  of  the  property 
in  the  estate  of  said  decedent  depends  on  a  ju- 
dicial determination  of  the  validity  or  inva- 
lidity of  said  pretended  marriage,  and  of  the 
legitimacy  or  illegitimacy  of  said  Ethel  Pauline 
Wiley. 

"Prayer  that  said  marriage  be  declared  void ; 
that  the  legitimacy  of  Ethel  Pauline  Wiley  be 
determined,  and  that  she  be  adjudged  not  to  be 
the  child  of  said  Hugh  F.  Wiley ;  and  for  such 
further  order  in  the  premises  as  the  court  may 
deem  jtist,  equitable,  and  right." 

The  appellants,  other  than  Mack  H.  Wiley, 
joined  in  a  cross-complaint  against  the  ap- 
pellees. The  substance  of  the  cross-com- 
plaint is  Identical  with  that  of  the  com- 
plaint Appellees  demurred  to  the  com- 
plaint on  the  gronnd  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  also  demurred  to  the  cross-com- 
plaint on  the  same  ground.  Each  demurr^ 
was  sustained.  Appellants  refused  to  plead 
further,  and  judgment  was  rendered  accord- 
ingly. The  ruling  on  each  demurrer  is  as- 
signed as  error. 

Elmer  Bassett,  of  Sbelbyville,  for  anpel- 
lantB. 

Thomas  E.  Davidson,  Goddard  &  Gralg, 
Wlckeais,  Osborn  &  Hamilton,  and  Tremaln 
&  Turner,  all  of  Greensbtirg,  for  appellees. 

DAUSMAN,  O.  1.  [1)  As  frequently  oc- 
oors  In  equity  cases,  the  complaint  covers 
a  variety  of  elranents  which  XeoA  to  a  com- 
mon purpose.  The  specific  relief  asked  is  (1) 
that  the  ostensible  marriage  be  adjudged 
void,  and  (2)  that  the  status  of  the  child  be 
judicially  established.  But  It  Is  clear  that 
the  ultimate  purpose  of  the  action  Is  to  de- 
termine the  property  rights  of  the  parties. 
In  other  words,  the  ultimate  purpose  of  the 
action  is  to  determine  who  are'  the  heirs  at 
law  and  entitled  to  take  the  estate  of  the  de- 
ceased. Under  the  facts  averred.  If  the  os- 
tensible marriage  Is  void,  then  Emma  Bagby 
Wiley  has  no  Interest  in  said  estate;  and  if 
Ethel  Pauline  WUey  is  not  the  child  of  the 
deceased,  then  she  has  no  Interest  In  the  es- 
tata  The  purpose  of  the  action  is  as  un> 
mistakable  as  If  appellants  had  filed  a  com- 
plaint to  quiet  title  to  the  real  estate  under 
section  1116,  Burns  1914,  or  to  make  proof 
of  heirship  or  title  under  section  2928, 
Bums  1914.  It  appears  from  the  complaint 
that  appellants  are  not  seeking  to  dissolve  a 
voidable  marriage.  They  rest  their  claim  to 
the  estate  on  the  unequivocal  theory  that  the 
pretended  marriage  Is  void.  They  are  con- 
cerned in  ithe  marital  status  of  their  ances- 
tor to  the  extent  only  that  it  Interferes  with 
their  alleged  title  to  his  estate.  If  appel- 
lants had  joined  in  a  complaint  to  quiet  title. 
In  the  usual  short  form  under  the  statute, 
and  containing  no  reference  whatsoever  to 
the  pretended  marriage,  nevertheless,  under 
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the  general  rule,  the  matrlage  conld  hare 
been  thus  attacked  collaterally,  and.  If  shown 
to  be  void,  could  have  been  so  declared  in 
that  proceeding.  In  other  words  under  the 
general  rule,  U  the  ostensible  marriage  Is 
void,  then  the  appellants  would  not  be  com- 
pelled to  bring  an  action  for  the  specific  pnr- 
IMwe  of  having  It  so  adjudged;  tor  a  void 
marriage  is  good  for  no  legal  purpose,  and 
its  Invalidity  may  be  shown  in  any  court,  be- 
tween any  parties,  either  in  the  lifetime  of 
the  ostensible  husband  and  wife  or  after  the 
death  of  either  or  both  of  them.  Halbrook 
V.  State,  34  Ark.  611,  ^  Am.  Rep.  17;  In  re 
Gregorson's  Estate,  160  Cal.  21,  116  Pac.  60, 
L.  R.  A.  1916C,  697,  Ann.  Gas.  1912D,  1124 ; 
Cartwright  v.  McGown,  121  lU.  888,  12  N.  B. 
737,  2  Am.  St.  Bep.  106;  Orchardson  v.  C!o- 
field,  171  III.  14,  49  N.  B.  107,  40  L.  R.  A.  266, 
63  Am.  St.  Rep.  211;  Jenkins  v.  Jenkins' 
Heirs,  2  Dana  (Ky.)  102,  28  Am.  Dec.  437; 
Powell  V.  Powell,  18  Kan.  371,  26  Am.  Rep. 
774 ;  Gathlngs  v.  Williams,  27  N.  C.  487,  44 
Am.  Dec.  49;  Crump  v.  Morgan,  38  N.  C.  91, 
40  Am.  Dec.  447 ;  Sims  v.  Sims,  121  N.  0. 297, 
28  8.  E.  407,  40  li.  R.  A.  737,  61  Am.  St  Rep. 
666;  Poster  v.  Means,  Speers,  Eq.  (S.  O.) 
669,  42  Am.  Dec.  332 ;  Feamow  v.-  Jones,  84 
Okl.  694,  126  Pac.  1015,  L.  B.  A.  1916C,  720; 
MounthoUy  v.  Andover,  11  Vt.  226,  34  Am. 
Dec.  685 ;  18  R.  C.  L.  439  et  seq.  However, 
on  grounds  of  fairness,  convenience,  and 
propriety,  it  may  be  better  for  all  concerned 
that  the  vali<lity  or  invalidity  of  the  ostensi- 
ble marriage  should  be  litigated  and  deter- 
mined in  an  action  instituted  for  that  special 
purpose,  and  our  Supreme  Court  has  so  in- 
dicated. Brans  V.  Cope,  182  Ind.  289,  106 
N.  BJ.  471.  See,  also,  WllllanSson  v.  WU- 
liams,  56  N.  C.  (3  Jones  Bq.)  446;  Wight- 
man  V.  Wightman,  4  Johns.  Oh.  (N.  T.)  343. 
Therefore  the  appellees  are  In  no  position  to 
complain  of  the  form  of  the  action. 

[2]  By  the  common  law  of  England,  as  it 
has  existed  there  for  centuries,  the  ceremoni- 
al marriage  of  an  Insane  person  is  void ;  and 
under  that  law  (excluding  all  statutory  influ- 
«Dces)  It  has  been  the  duty  of  every  court  to 
which,  and  in  every  form  In  whiidi,  the  sub- 
ject conld  be  presented,  to  pronounce  such 
marriage  void.  Crump  v.  Morgan,  38  N.  0. 
(3  Ired.  Eq.)  91,  40  Am.  Dec.  447;  Jenkins 
V.  Jenkins,  supra;  Jaques  v.  Public  Admin- 
istrator. 1  Bradf.  Sur.  (N.  Y.)  499;  Atkloson 
V.  Medford,  46  Me.  510;  4  Kent's  Comm.  76; 
Blackstone's  Comm.  subject,  "Husband  and 
Wife."  That  law  our  ancestors  brought 
with  them  to  this  country.  It  was  made  the 
law  of  the  territory  of  Indiana  as  early  as 
1796  by  the  Governor  and  Judges,  adting 
under  the  authority  of  the  ordinance  of  1787. 
It  was  adopted  by  the  territorial  Legisla- 
ture in  1807;  and  by  legislative  declaration 
it  has  continuously  remained  the  law  of  this 
state,  except  wherein  it  is  incompatible  with 


enactmoits  of  tbe  General  Assembly  or  con- 
stitutional provisions.  Section  236,  Burns; 
Stevenson  v.  Cloud,  5  Blackf.  92;  Sopher  v. 
State,  169  Ind.  177,  81  N.  E.  913,  14  L.  B.  A. 
(N.  S.)  172,  14  Ann.  Cas.  27. 

[S]  But  the  relations,  duties, .  obligations, 
and  consequences  flowing  from  the  marriage 
contract  are  sp  important  to  the  peace  and 
welfare  of  society  as  to  be  subject  to  legisla- 
tive control.  The  I^eglslature  may  prescribe 
who  may  marry ;  the  age  at  which  they  may 
marry;  the  procedure  and  form  essential  to 
constitute  marriage;  the  duties  and  obliga- 
tions created  by  marriage;  the  effect  on  the 
property  rights  of  the  parties ;  and  the  caus- 
es which  shall  be  regarded  as  sufficient  for 
its  dissolution.  18  B.  C.  L.  386,  et  seq.;  9 
E.  C.  U  245. 

[4,  6]  In  1852  the  Legislature  enacted  the 
following  statute: 

"The  following  marriages  are  declared  void: 

"First.  When  either  party  had  a  wife  or  hus- 
band Uving  at  the  time  of  such  marriage. 

"Second.  When  one  of  the  parties  is  a  white 
person  and  the  other  possessed  of  one-eighth  or 
more  of  negro  blood. 

"Third.  When  either  party  is  insane  or  idiotic 
at  the  time  of  such  marriage."  Section  8360, 
Bums  1914. 

The  presumption  is  that  by  the  word 
"void"  the  Legislature  intended  precisely 
what  the  word  connotes ;  and  we  would  hold 
unhesitatingly  that  clause  3  of  said  section 
Is  merely  declaratory  of  the  common  law, 
were  it  not  for  the  familiar  fact  that  the 
word  "void"  is  commonly  misused.  The 
carelessness  of  legislators.  Judges,  and  law- 
yers In  using  the  word  "void"  is  deplorable 
and  Inexcusable.  29  A.  &  E.  Enc.  1065;  40 
Cyc.  214;  Bennett  v.  Mattingly,  110  Ind.  197, 
202, 10  N.  B.  299, 11  N.  B.  792 ;  Irwin  v.  Mar- 
quette, 26  Ind.  App.  383,  59  N.  E.  38,  84  Am. 
St  Bep.  297.  In  determining  the  legislative 
latent  nothing  is  to  be  gained  by  comparing 
the  numerous  statutes  and  decisions  in  which 
the  word  "void"  is  Inaccurately  used  in  the 
sense  of  "voidable";  for  in  each  Instance  the 
real  meaning  must  be  determined  from  the 
context  and  the  nature  of  the  subject-matter 
involved.  Nor  can  we  derive  any  assistance 
by  considering  how  the  word  is  used  in  the 
law  of  negotiable  instruments,  conveyances, 
and  contracts  generally;  for  it  is  clear  that 
the  marriage  contract  Is  unlike  any  other 
contract,  except  as  to  the  element  of  consent. 
It  is  much  more  than  a  contract  with  respect 
to  property.  18  B.  C.  L.  383  et  seq. ;  Noel  v. 
Ewing,  9  Ind.  37;  McCabe  v.  Borge,  (»  Ind. 
225;  Pence  v.  Aughe,  101  Ind.  817;  Castor 
V.  Davis,  120  Ind.  231,  22  N.  EJ.  110.  Trae, 
the  Legislature  has  declared  marriage  to  be 
a  civil  contract.  Sec.  8357,  Bums  1914.  But 
the  evident  purpose  of  that  declaration  is  to 
place  the  ^ubject  of  marriages  under  the  con- 
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trol  of  tbe  civil  authorities  to  the  exclusion 
of  the  ecclesiastical,  and  to  prevent  its  deg- 
radation by  being  subjected  to  the  mandates, 
dogmas,  or  vagaries  of  any  particular  sect 
or  cult.  Michigan  University  v.  McOnckin, 
62  Neb.  489,'87  N.  W.  180,  57  L.  R.  A.  917; 
Grigsby  v.  Relb,  105  Tex.  587,  163  S.  W.  1124, 
li.  R.  A.  1915E,  1,  Ann.  Gas.  19150,  1011; 
note  L.  R.  A.  1915E,  15. 

An  ethical  marriage  is  pre-eminently 
psychlcaL  It  is  the  union  of  two  lives  in 
mutual  esteem,  confidence,  and  love.  "While 
it  is  in  some  degree  of  the  head,  it  is  pri- 
marily and  chiefly  of  the  heart;"  and  the 
ceremonial  solemnization,  in  accordance  with 
the  requirements  of  the  state,  is  "the  legal 
band  around  affections  assumed  to  be  already 
united."  Bishop,  M.  D.  &  S.  §  599 ;  Herbert 
Spencer,  Ethics  of  Individual  Life ;  Orchard- 
SMi  V.  Cofleld,  supra.  There  may  be  a  law- 
ful  marriage  where  the  ethical  element  is 
lacking,  but  the  very  least  that  the  law  will 
tolerate  Is  mutual  consent.  Where  one  of 
the  parties  is  insane  there  can  be  no  mutual 
consent,  and  therefore  no  marriage.  In  such 
cases  it  would  be  shameful  to  hold  that  any 
sort  of  ceremony  can  create  the  relation  of 
husband  and  wife.  From  the  thought  of  it 
reason  and  conscioice  revolt 
,  When  we  reflect  upon  the  nature  of  mar- 
riage and  contemplate  its  importance  in  the 
development  of  the  race,  we  realize  the  ne- 
cessity of  cherishing  so  precious  an  institu- 
tion and  of  maintaining  its  essential  char- 
acteristics. It  is  the  foundation  of  the  home 
and  the  origin  of  those  family  ties  without 
which  we  would  cease  to  be  human.  It  is 
the  source  of  those  motives  which  prompt 
us  to  provide  care  and  comfort  for  childhood 
and  old  age,  and  to  plan  and  toil  and  sacri- 
fice for  the  welfare  of  future  generations. 
Throughout  the  ages  it  has  fostered  the  de- 
velopment of  tjxoee  qualities  of  head  and 
heart  which  give  us  all  there  is  of  worth  in 
life.  Bishop  v.  Brittain  Invest  Co.,  229  Mo. 
699,  129  S.  W.  668,  Ann.  Gas.  1912A,  868.  We 
cannot  believe,  therefore,  that  the  General 
Assembly  intended  by  section  8360  to  provide 
a  way  whereby  marriage  may  be  polluted; 
but  we  are  of  the  opinion  that  it  intended 
thereby  to  protect  it  against  just  such  wick- 
edness as  is  averred  In  the  complaint  By  de- 
claring the  ceremonial  marriage  of  an  in- 
sane person  void,  the  law  frustrates  the  im- 
scrupulous  by  blasting  the  hope  of  pecuniary 
gain.  See  Huffman  v.  Huffman,  51  Ind.  App. 
830,  99  N.  E.  769. 

[(]  In  view  of  all  the  legislation  on  this 
subject,  we  have  no  doubt  that  it  is  the  pur- 
pose and  policy  of  the  Legislature  to  protect 
the  citizens  of  the  state  from  the  evil  conse- 
quences which  would  inevitably  result  from 
the  marriage  of  the  insane.  The  legislative 
effort  to  afford  this  protection  would  be  nul- 
lified by  holding  su(di  marriages  voidable. 


See  section  8363  et  seq..  Boms  1914.  We 
are  of  the  opinion  that  the  word  "void"  in 
said  SQction  8360  Is  accurately  used,  and  that 
under  the  facts  averred  in  the  complaint  the 
ceremonial  marriage  of  Hugh  F.  Wiley  and 
Bhnma  Bagby  is  void. 

But  counsel  insist  that  section  1060,  Bums 
1914,  supports  their  contention  that  the  Leg- 
islature intended  that  the  marriage  of  an  in- 
sane person  should  be  not  void,  but  voidable. 
Section  1060  is  In  the  following  language: 

"When  either  of  the  parties  to  a  marriage 
shall  be  incapable,  from  want  of  age  or  under- 
Btanding,  of  contracting 'such  marriage,  the  same 
may  be  declared  void,  on  application  of  the  in- 
capable party,  by  any  court  having  jurisdiction 
to  decree  divorces;  but  the  children  of  such 
marriage,  begotten  before  the  same  is  annulled, 
shall  be  legitimate;  and  in  such  cases  the  same 
proceedings  shall  t>e  had  as  provided  in  appli- 
cations for  divorce." 

This  section  is  section  2S  of  an  act  oiti- 
Ued: 

"An  act  regulating  the  granting  of  divorces, 
nullification  of  marriages,  and  decrees  and  or- 
ders of  courts  incident  thereto,  and  repealins 
all  laws  conflicting  with  this  act,  and  declar- 
ing an  emergency."    Acts  1873,  p.  107. 

The  real  question  presented  by  this  con- 
tention is  whether  the  Legislature  intended 
that  the  words  "want  of  •  *  *  under- 
standing," in  section  1060,  should  be  taken  as 
the  equivalent  of  "insane  or  Idiotic,"  In  sec- 
tion 8360. 

[7-9]  It  Is  dear  that  to  the  extent  that  ft 
relates  to  tl^e  matter  of  adjudging  a  marriage 
void,  section  1060  is  purely  remedial.  As  to 
that  feature' there  is  notliing  to  be  said  in 
its  favor.  If  it  be  applicable  to  a  marriage 
where  one  of  the  parties  is  insane.  It  con- 
fers no  power  upon  the  courts ;  for  it  Is  uni- 
versally conceded  that  courts  of  equity  juris- 
diction have  inherent  power,  independent  of 
any  statute,  to  adjudge  marriages  void  which 
in  truth  are  void.  Henneger  v.  Lomas,  145 
Ind.  287,  299,  44  N.  E.  462,  32  L.  R.  A.  848, 
and  authorities  there  cited.  It  Is  a  wise  pro- 
vision of  the  law  which  l^as  clothed  the  courts 
with, this  inherent  power;  for,  while  it  is 
not  essential  that  such  a  judgment  must  be 
rendered  in  order  that  the  presumed  conse- 
quences of  an  ostensible  marriage  may  be 
avoided,  nevertheless  such  a  judgment  serves 
a  beneficent  purpose,  which  cannot  be  so  ef- 
fectively accomplished  in  any  other  way. 
Such  a  judgment,  when  rendered  In  an  action 
between  the  parties  to  an  ostensible  mar- 
riage, constitutes  an  unassailable  record, 
which  fixes  the  true  status  of  the  parties, 
overthrows  the  presumptive  rights  which 
arise  from  and  are  dependent  upon  the  sup- 
posed marriage,  and  affords  security  to  all 
persons  who  may  have  business  or  social  re- 
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latloos  with  the  ostensible  husband  and  wife. 
To  permit  this  Inherent  Jadldal  power  to  be 
curtailed  or  narrowed  would  be  a  public  mis- 
fortune. We  are  of  the  opinion  that  this 
statute  was  not  Intended  to  prevent  the  courts 
from  granting  relief  from  the  presumptive 
consequences  of  void  marriages,  In  whatever 
form  and  between  whatever  parties  the  mat- 
ter may  be  presented.  Apparently  Its  pur- 
pose Is  to  give  a  remedy  to  "the  Incapable 
party"  whose  incapacity  is  dne  merely  to 
want  of  age,  and  we  cannot  extend  its  effect 
beyond  that 

If  the  Legislature  Intended  by  section  1060 
to  give  a  remedy  to  an  incapable  party  whose 
Incapacity  is  due  to  insanity,  then  manifestr 
ly  It  is  inadequate  for  the  purpose  Intended. 
Where  one  of  the  parties  is  insane,  such  in- 
sane party  cannot,  of  course,  while  Insane  in- 
stitute an  action  in  his  own  behalf  to  declare 
the  marriage  void ;  and  the  Legislature  has 
not  authorized  any  one,  not  even  his  guard- 
ian, to  institute  such  an  action  for  him. 
Pence  v.  Aughe,  101  Ind.  317.  To  make  the 
remedy  in  any  event  available  to  the  insane 
person,  we  would  be  obliged  to  read  into  said 
sectlod  the  provision  that  the  Insane  person 
may  avail  himself  of  the  remedy  on  being 
restored  to  sanity.  On  that  basis,  if  the  in- 
sane person  never  should  be  restored  to  san- 
ity he  would  remain  married  until  death, 
and  everybody  concerned,  and  also  the  state, 
would  be  bound  by  the  marriage.  Such  a 
rule  can  rest  on  nothing  other  than  the  con- 
ception of  a  voidable  marriage.  Such  a  rule 
would  be  so  flar  beneath  the  established 
standard  of  decency,  so  abhorrent  to  the  pre- 
vailing moral  sense,  and  so  incompatible 
with  the  public  welfare,  as  to  be  intolerable 
in  a  civilized  commonwealth.  Such  a  rule 
would  permit  an  nnscmpulous  adventuress  or 
adventurer  to  acquire  property  by  a  method 
involving  moral  turpitude  to  a  greater  degree 
than  .forgery  or  burglary,  to  say  nothing  of 
the  deplorable  consequences  likely  to  be  en* 
tailed  nixin  the  children  of  the  Insane,  li'ur- 
thermore,  to  put  that  construction  on  section 
1060  would  be  unwarranted,  for  the  reason 
that  by  implication  it  would  deprive  the  sane 
party,  however  innocent  and  honest,  of  any 
remedy  whatsoever.  See  Huffman  v.  Huff- 
man, supra.  Also  it  would  bring  this  sec- 
tion into  direct  conflict  with   section  8360. 

[10,11]  It  is  our  duty  to  construe  the  two 
sections  now  under  conslderatlott  so  that,  if 
possible,  both  may  stand.  For  obvious  rea- 
sons we  cannot  entertalQ  the  thought  that  the 
Legislature  intended  by  enacting  section 
1060  to  repeal  section  8360.  We  dare  not  say 
that  the  former  amends  the  latter,  for  a  stat- 
ute may  not  be  amended  by  implication.  Sec- 
tion 21,  art  4,  Constitution  of  Indiana.  The 
title  of  the  act  of  1873  excludes  every  conclu- 
sion other  than  the  one  we  have  reached,  if 
section  1060  is  to  be  regarded  as  constltu- 
123  N.B.— 17 


tlonaL  We  are  of  the  opinion,  therefore, 
that  by  the  words  "w^nt  of  age  or  under- 
standing" the  Legislature  had  reference  only 
to  that  want  of  understanding  which  is  pre> 
sumed  to  be  the  concomitant  of  a  child  un- 
der the  minimum  age  prescribed  by  law  at 
which  marriage  may  be  entered  into. 

Our  attention  has  been  directed  to  certain 
cases  which  apparently  conflict  with  our  de- 
cision in  the  case  at  bar,  and  it  Is  advisable 
that  we  give  them  some  consideration. 

In  Teter  v.  Teter,  88  Ind.  494,  it  is  stated, 
in  effect,  that  a  ceremonial  marriage,  where 
the  man  has  a  wife  then  living,  is  void,  but 
that  a  ceremonial  marriage  where  one  of  the 
parties  is  insane  is  voidable.  But  the  ques- 
tion whether  the  ceremonial  marriage  of  an 
insane  person  is  void  or  voidable  was  not  be- 
fore the  court,  and  the  statement  concerning 
that  question  is  pure  dictum.  A  reading  of 
the  case  of  Koonce  v.  Wallace,  52  N.  C.  194 
(7  Jones,  194),  discloses  that  the  statement 
therein  made  concerning  the  same  question  is 
also  pure  dictum.  We  have,  then,  a  case  of 
dictum  resting  on  dictum.  Furthermore,  in 
Koonce  v.  Wallace  the  court  referred  to  a 
marriage  into  which  one  of  the  parties  was 
incapable  of  entering  by  reason  of  "a  mere 
want  of  age  or  understanding."  That  dic- 
tum, therefore,  must  be  regarded  as  one  of 
those  side  remarks  which  are  so  apt  to  fall 
lightly  and  unobserved  when  the  mind  is  in- 
tent on  the  main  question.  Had  the  question 
been  briefed  and  argued,  and  presented  to 
the  court  as  the  real  question  for  decision, 
we  are  forced  to  assume  that  the  statement 
would  not  have  been  made.  Section  8360  de- 
clares void  three  kinds  of  marriages.  The 
word  "void"  is  used  but  once  in  that  section. 
While  the  Legislature  sometimes  has  used 
"void"  In  the  sense  of  "voidable,"  it  is  In- 
credible that  it  would  attempt  to  use  the 
word  in  both  senses  at  the  same  time  in  the 
same  sentence. 

In  Bruns  v.  Cope,  182  Ind.  289,  105  N.  B. 
471,  it  is  stated,  contrary  to  the  general  rule, 
that  the  marriage  status  cannot  be  question- 
ed in  a  statutory  action ;  and  this  holding  is 
apparently  on  the  ground  that  the  question 
of  the  validity  of  a  presumptive  marriage 
never  should  be  submitted  to  a  Jury.  Con- 
cerning the  opinion  in  the  Bmns  Case  we 
deem  it  our  duty  to  say,  most  respectfully, 
that  It  fenfounds  the  element  of  insanity 
with  the  element  of  fraud.  In  other  words, 
it  indicates  that  the  law  regards  a  ceremoni- 
al marriage  where  one  of  the  parties  is  In- 
sane as  being  exactly  on  the  same  footing 
as  a  marriage  into  which  one  of  the  parties 
is  Induced  by  fraud.  BMdently  the  Legisla- 
ture was  of  the  opinion  that,  In  the  very  na- 
ture of  things,  the  one  differs  radically  from 
the  other ;  for  It  has  declared  void  the  one, 
but  not  the  other.  Section  8360,  supra.  We 
must  keep  constantly  in  mind  that  we  are 
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bonnd  by  this  statute.  Furthermore,  wltb 
respect  to  the  point  now  under  consideration, 
the  Brans  Case  seems  to  conflict  with  prior 
decisions  by  the  same  court,  which  prior  de- 
cisions are  therein  dted  and  approved.  Te- 
ter  T.  Teter,  101  Ind.  129,  61  Am.  Rep.  742; 
Boulden  t.  Mclntlre,  119  Ind.  6T4,  21  N.  R 
446, 12  Am.  St  Rep.  468 ;  Wennlng  v.  Teeple, 
144  Ind.  189,  41  N,  E.  600.  See,  also,  Teter 
y.  Teter,  88  Ind.  494 ;  Franklin  t.  Lee,  30  Ind. 
App.  81,  62  N.  E.  78.  However,  the  Bruns 
Gase  does  not  conflict  In  the  slightest  degree 
with  our  view  of  the  case  at  bar,  for  this  ac- 
tion Is  In  the  form  suggested  by  that  case. 

[12]  On  account  of  certain  averments  In 
the  complaint  we  deem  It  proper  to  say  that 
a  void  marriage  cannot  be  ratified.  The  rat- 
ification of  nothing  Is  unthinkable  and  Im- 
possible. Teter  v.  Teter,  88  Ind.  404.  Should 
the  Insane  party  be  restored  to  sanity,  and 
thereafter  the  two  should  live  together  as 
husband  and  wife  for  a  long  period  of  time, 
under  circumstances  evincing  pure  motives 
and  good  faith  from  the  beginning,  then  from 
their  subsequent  and  continued  conduct' the 
presumption  may  arise  that  the  parties  actu- 
ally entered  Into  a  new  marriage,  which 
new  marriage,  although  there  was  so  solem- 
nization and  no  compliance  with  any  of  the 
pnovlsions  of  the  statute  relating  to  the 
procurement  of  a  license,  nevertheless  In 
some  cases  may  be  valid  at  common  law. 
Teter  v.  Teter,  101  Ind.  129,  61  Am.  Rep.  742 ; 
Franklin  v.  Lee,  30  Ind.  App.  81,  62  N.  E.  78. 
The  distinction  between  such  a  marriage, 
commonly  called  a  common-law  marriage, 
and  ratification.  Is  real  and  substantial.  The 
presumption  of  marriage  arising  out  of  the 
conduct  of  the  parties  Is  one  of  fact.  It  is 
thnefore  rebuttable,  and  reliance  upon  It  Is 
hazardous. 

In  order  that  there  may  be  no  misunder- 
standing we  desire  to  emphasize  the  fact 
that.  In  arriving  at  the  conclusion  that  the 
ceremonial  marriage  of  Hugh  F.  Wiley  and 
Emma  J3agby  is  void  under  the  averments  of 
the  complaint,  we  have  excluded  from  con- 
sideration the  allegations  concerning  fraud 
and  conspiracy,  and  we  hold  said  marriage 
void  solely  on  the  ground  of  his  alleged  in- 
sanity. But  this  statement  must  not  be  tak- 
en as  an  intimation  that  the  manner  in  which 
the  marriage  was  brought  about  may  not  be 
proved  at  the  trial  for  whatever  bearing  It 
may  have  on  the  main  Issue. 

[13]  However,  It  is  entirely  proper  that 
the  status  of  the  child  Ethel  FauUne  should 
be  determined  in  this  action,  so  that  all  con- 
flicting claims  to  the  estate  of  the  deceased 
may  be  settled  without  other  litigation. 

The  Judgment  Is  reversed,  and  the  trial 
court  Is  directed  to  overrule  each  demurrer, 
and  to  permit  farther  proceedings  In  accord- 
ance with  this  opinion. 


mt  N.  T.  822) 

phonviliib:  t.  new  tork  &  ouba  s.  s. 

CO.  et  aL 

(Court  of  Appeals  of  New   Tork.     April  22, 
1919.) 

1.  Mastkb  and  Skbvakt  «=3385(12)— Work- 
men's CoicPKNSATioN— Amount  of  Compkn- 

SATION. 

An  employ^  earnintr  $36.00  a  week,  who 
has  lost  three-fourths  of  his  ri^ht  hand,  is  en- 
titled as  compensation  to  $20  a  week  for  183 
weeks,  and  not  to  $16  a  week  for  244  weeks, 
since  the  extent  of  the  employe's  injuries  limits, 
not  the  amount  of  payments,  but  the  time  dur- 
ing which  they  are  to  continue. 

2.  Masteb  and  Sebvant  «=>385(11)— Work- 
men's Compensation— Compensation. 

Permanent  loss  of  the  use  of  the  hand,  arm, 
foot,  leg,  or  eye  is  equivalent  to  the  loss  of  the 
organ  itself. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Proceedings  under  the  Workmen's  Com- 
pensation Law  (ConsoL  Laws,  c.  67)  by  Wil- 
liam E.  Phonvllle  for  compensation  for  In- 
juries, opposed  by  the  New  York  &  Cuba 
Steamship  Company,  employer,  and  the  Trav- 
elers' Insurance  Company,  insurance  car- 
rier. From  an  order  of  the  Appellate  Divi- 
sion (173  N.  I.  Supp.  919)  modifying,  and  as 
modlfled  unanimously  affirming,  an  award 
by  the  State  Industrial  Commission,  the  em- 
ployer and  Insurance  carrier  appeal.  Order 
of  Appellate  Division  reversed,  and  award  of 
State  Industrial  Commission  affirmed. 

See,  also.  174  NT  Y.  Supp.  917. 

B.  a  Sherwood,  of  New  lork  City,  for  ap- 
pellants. 

Charles D. Newton, Atty.  Gen.  (E.O.  Aiken, 
of  Albany,  of  counsel),  for  respondent 

PER  CURIAM.  [1,  2]  The  Industrial  Com- 
mission has  found  that  the  claimant  has  lost' 
the  use  of  76  per  cent  of  his  right  hand. 
His  weekly  wages  being  $35.09,  It  awarded 
him  $20  a  week  for  183  weeks.  Unanimously 
approving  the  findings  of  fact  the  Appellat» 
Division  altered  this  award  to  $16  a  week 
for  244  weeks.  In  this  it  erred.  The  .act 
fixes  but  one  rate  of  comi>ensation  for  In- 
luries.  The  workman  Is  to  receive  two-thirds 
of  his  weekly  wages,  not  exceeding  a  certain 
sum.  The  extent  of  his  injuries  limits,  not 
the  amount  of  these  payments,  but  the  time 
during  which  they  are  to  continue.  If  for 
the  loss  of  a  hand  that  time  Is  244  weeks, 
for  the  loss  of  three-fourths  of  the  hand  it  is 
183  weeks.  The  weekly  compensation  for  the 
loss  of  a  hand,  arm,  foot  leg,  or  eye  is  not 
to  exceed  $20  a  week.  Permanent  loss  of  the 
use  of  any  such  member  Is  equivalent  to  the 
loss.  The  same  measure  applies  to  It.  In 
other  cases  $16  Is   the  limit     In  1917  an 
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award  was  authorized  for  the  proportionate 
loss  of  the  nse  of  a  hand.  Clearly  the  com- 
pensation for  such  proportionate  loss  la  In- 
tended to  be  some  fraction  of  the  amount 
«Uowed  for  the  total  loss.  The  weekly  llm- 
tt  is  $20  not  $15. 

Because  of  the  unanimous  affirmance  no 
other  questions  need  be  considered  by  us. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  award  of  the  state  In- 
dustrial Commission  affirmed,  but  without 
«OBta. 

mSGOGK,  O.  J.,  and  CHASO,  H06AN, 
OAKDOZO,  POUND,  McLAUGHUN,  and 
ANDREWS,  33.,  concur. 

Order  reversed,  eta 


<»  lU.  US) 

WABASH  R.  CO.  v.  BOARD  OP  REVIBW 
OF  COOK  COUNTY.    (No.  1262A) 

(Supreme  Court  of  Illinois.    April  15,  1919. 
Rehearing  Denied  June  6,  1919.) 

Taxatiow    «=>6— Railroads— Bfrot—Opeb- 

ATION    BT   FKDESAL    GoVKBinCKIfT. 

The  taking  over  by  the  United  States  gov- 
ernment of  the  control  and  operation  of  -the 
railroads  under  the  act  of  Congress  (U.  S. 
CJomp.  St  1918,  §{  3115%a-3115%p)  providing 
for  the  operation  and  control  of  railroads  by  the 
federal  government  did  not,  in  view  of  sec- 
tions 1,  10,  12,  and  16  of  such  4ct,  render 
the  money  received  from  their  operation  exempt 
from  taxation  by  the  state. 

Appeal  to  Review  Decision  of  Board. of  B&- 
vlew  of  Cook  County. 

Objections  by  the  Wabash  Railroad  Com- 
psny  to  the  action  of  the  Board  of  Assessors 
In  raising  an  assessment  filed  with  the  Board 
of  Review  of  Cook  County.  From  a  decision 
of  the  Board  of  Review,  confirming  the  as- 
sessment, the  objector  appeals..  Decision  af- 
firmed. 

John  Gibson  Hale,  of  Chicago,  for  appe- 
lant 

Edward  J.  Brundage,  At^.  Gen.,  and  Cilar- 
«noe  N.  Boord,  of  Ctilcago,  for  appellee. 

FARMER,  3.  The  Wabash  Railroad  Com- 
pany made  and  filed  with  the  board  of  asses- 
sors of  Cook  county  a  schedule  of  jjersoQal 
property  showing  cash  on  hand  on  April  1, 
1918,  $10,000.  The  board  of  assessors  raised 
the  amount  to  $50,000,  and  made  return  of  its 
assessment  of  one-third  of  that  amount  ($16,- 
667)  to  the  board  of  review.  The  railroad 
company  filed  its  objection  to  the  action  of 
the  board  of  assessors  with  the  board  of  re- 
view, claiming  the  cash  on  Iiand  was  not  its 
property,  but  was  the  property  of  the  United 
States  government,  by, reason  of  the  govem- 
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ment's  control  and  operation  of  the  railroad 
since  January  1,  1918,  and  that  all  sudi 
moneys  received  from  such  operation  and 
control,  under  the  provisions  of  section  12  of 
the  Federal  Railroad  Control  Act  (Act  March 
21',  1918,  c  25  [U.  S.  C!omp.  St  1918,  { 
8115%!]),  were  the  property  of  the  United 
States  government,  and  not  subject  to  taxa- 
tion by  the  state.  The  board  of  review  con- 
firmed the  assessment,  and  the  railroad  com- 
pany, .claiming  to  act  for  the  Director  General 
of  Railroads  of  the  United  States,  appealed  to 
the  auditor  of  public  accounts,  and  he  has 
pursuant  to  the  statute  filed  In  this  court  a 
certified  statement  of  the  facts.  Including  the 
affidavit  of  F.  L.  OLeary  that  he  is  federal 
treasurer  of  the  Wabash  Railroad  Company ; 
that  between  January  1,  1918,  and  June  1, 
1918,  all  moneys  received  from  the  operation 
of  the  road  In  excess  of  disbursements  made 
In  operation  of  the  road  were  in  certain  de- 
podtorles  and  carried  in  the  name  of  the 
Wabash  Railroad  Company ;  that  all  moneys 
on  hand  April  1,  1918,  in  banks  in  Ck>ok 
county,  or  with  station  agents  or  other  de- 
positories, were  received  from  the  operation 
of  the  road  subsequent  to  January  1,  1918, 
and  belonged  to  and  were  the  property  of  the 
United  States  government.  The  question  pre- 
sented is  whether  the  money  scheduled  was 
subject  to  taxation  by  the  state  authorities. 

It  was  settled  by  the  decision  of  the  Su- 
preme (jourt  of  the  United  States  in  McCul- 
loch  V.  State  of  Maryland,  4  Wheat.  429,  4  L. 
Ed.  679,  that  the  power  of  a  state  to  tax  does 
not  extend  to  those  means  which  are  employ- 
ed by  Ciongress  to  carry  into  execution  powers 
conferred  on  that  body  by  the  people  of  the 
United  States,  and  that  doctrine  has  since 
the  decision  of  that  case  been  adhered  to  by 
federal  and  state  courts.  Did  the  taking 
over  by  the  United  States  government  of  the 
control  and  operation  of  railroads  under  the 
act  of  Congress  providing  for  the  operation 
and  control  of  railroads  by  the  federal  gov- 
ernment render  the  money  received  from 
their  operation  exempt  from  taxation  by  the 
state? 

Section  1  of  the  said  act  of  (Congress  (U.  S. 
Comp.  St  1918,  (  81169ia)  provides  that  the 
President,  having  in  time  of  war  taken  over 
the  possession,  control,  and  operation  of  cer- 
tain railroads  and  systems  of  transportation, 
is  authorized  to  agree  with  and  guarantee  to 
any  such  carrier  making  operating  returns  to 
the  Interstate  Commerce  Commission  that 
during  such  federal  control  it  shall  receive 
as  compensation  not  exceeding  a  sum  equiv- 
alent, as  nearly  as  may  be,  to  Its  average  an- 
nual railway  operating  Income  for  the  three 
years  ending  June  30, 1917.  Said  section  fur- 
ther provides: 

"B}Very  such  agreement  shall  provide  that 
any  federal  taxes  •  •  •  commonly  called 
war  taxes,  assessed  for  the  period  of  federal  con- 
trol beginning  January  ],  1918,  or  any  part 
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of  such  period,  shall  be  paid  by  the  carrier  out 
of  its  own  funds,  or  shall  be  charged  against 
or  deducted  from  the  just  compensation;  that 
other  taxes  assessed  under  federal  or  any  other 
goTemmental  authority  for  the  period  of  fed- 
eral control  or  any  part  thereof,  either  on  fhe 
property  used  under  such  federal  control  or  on 
the  right  to  operate  as  a  carrier,  or  on  the 
revennea  or  any  part  thereof  derived  from  op- 
eration, *  ♦  ♦  shall  be  paid  out  of  revenues 
derived  from  railway  operations  while  under 
federal  control ;  that  all  taxes  assessed  -  under 
federal  or  any  other  governmental  authority 
for  the  period  prior  to  January  1,  1918,  when- 
ever levied  or  payable,  shall  be  paid  by  the 
carrier  out  of  its  own  funds,  or  shall  be  charg- 
ed against  or  deducted  from  tbe  just  compen- 
sation." 

Section  10  (U.  S.  Comp.  St  1918,  {  8115%]) 
provides: 

"That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state  or 
federal  laws  or  at  common  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisions 
of  this  act  or  any  other  act  applicable  to  such 
federal  control  or  with  any  order  of  the  Presi- 
dent. Actions  at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by  law ;  and 
in  any  action  at  law  or  suit  in  equity  against 
the  carrier  no  defense'  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instru- 
mentality or  agency  of  the  federal  government: 
•  •  •  Provided,  however,  that  when  the 
President  shall  find  and  certify  to  the  Inter- 
state Commerce  Commission  that  in  order  to  de- 
fray the  expenses  of  federal  control  and  opera- 
tion fairly  chargeable  to  railway  operating  ex- 
penses, and  also  to  pay  railway  tax  accruals 
other  than  war  taxes,  •  •  •  it  is  necessary 
to  increase  the  railway  operating  revenues," 
the  Interstate  Commerce  Commission,  in  de- 
termining the  reasonableness  of  a  rate,  shall 
take  into  cfonsideration  the  finding  by  the  Presi- 
dent, together  with  sach  recommendations  as  he 
may  make. 

Section  12  declares  moneys  derived  from 
the  operation  of  the  carriers  during  federal 
control  to  be  tbe  proi)erty  of  the  United 
States,  and — 

"disbursements  therefrom  shall,  without  further 
appropriation,  be  made  in  the  same  manner  as 
before  federal  control  and  *  *  •  are  charge- 
able to  operating  expenses  or  to  railway  tax  ac- 
cmals.  *  *  *  If  such  revenues  are  insuffi- 
cient to  meet  such  disbursements,  the  deficit 
shall  be  paid  out  of  such  revolving  fund  in  such 
manner  as  the  President  may  direct." 

Section  15  (U.  S.  Oomp^  St  1918,  i  8115%o) 
provides: 

"That  nothing  in  this  act  shall  be  construed 
to  amend,  repeal,  impair,  or  affect  the  existing 
laws  or  powers  of  the  states  in  relation  to  tax- 
ation or  the  lawful  police  regulations  qf  the 
several  states,  except  wherein  such  laws,  pow- 
ers, or  regulations  may  affect  the  transporta- 
tion of  troops,  war  materials,  government  sup- 
plies, or  the  issue  of  stocks  and  bonds." 


By  the  terms  of  the  act  federal  control  was 
not  to  continue  to  exceed  21  months  after  the 
war.  We  understand  the  taking  over  of  the 
operation  and  control  of  the  railroads  by 
tbe  federal  government  was  a  temporary  war 
measure,  and  that  they  did  not  thereby  be- 
come Instruments  or  agencies  of  the  govern- 
ment for  the  purpose  of  carrying  into  effect 
powers  of  the  government  conferred  by  the 
people — at  least  to  the  extent  that  their  prop- 
erty was  not  subject  to  taxation  by  the 
states.  It  would  seem  from  tbe  provision  of 
section  1  "that  other  taxes  assessed  under 
federal  or  any  other  governmental  authority" 
during  federal  control,  "or  on  the  revenues, 
or  any  part  thereof,  derived  from  operation, 
•  •  *  shall  be  paid  out  of  revenues  deriv- 
ed from  railway  operations  while  under 
federal  control,"  and  from  the  provisions  of 
sections  10,  12,  and  16  relating  to  tax  accru- 
als, that  it  was  not  the  intention  of  Congress 
to  deprive  the  states  of  the  power  of  taxation 
wlifch  they  possessed  and  exercised  prior  to 
the  passage  of  the  act  temporarily  taking 
over,  not  the  ownership,  but  tbe  operation 
and  control,  of  railroads. 

The  decision  of  the  state  taxing  authorities 
in  assessing  the  property  is  approved,  and  the 
assessment  confirmed. 

Decision  affirmed. 


(as  111.  w) 
LBfWARK  ▼.  DODD  et  al.     (No.  12.347.) 

(Supreme  Court  of  Illinois.     April  15,  1919. 
Rehearing  Denied  June  4,  1919.) 

1.  Descent  asv  DistbibiJWon   «=»1  — Na- 

rCBE. 

The  descent  of  property  whether  by  inherit- 
ance or  devise  is  controlled  by  statute. 

2.  WlLLe     «=5>1— TESTAlOtNTABT   P0WK»— NA- 
TUBB. 

The  right  to  make  a  will,  and  the  right  t» 
take  property  under  a  will,  exist  only  by  virtue 
of  the  statutes,  and  are  entirely  subject  to  their 
provisions. 

3.  Wills  «=>22a-<3oNTKBT  o»  Will— Stat- 
mosr  Rbuedt. 

The  right  to  contest  a  will  by  a  bill  in 
chancery  is  purely  statutory,  and  can  be  ex- 
eccised  only  in  the  manner  and  within  the 
limits  prescribed  by  Statute  of  Wills,  f  7. 

4.  Wills  «=>26(X— Contest  of  Will— Lna- 

TATIONS. 
Statute  of  Wills,  {  7,  providing  that  any 
person  interested  shall  appear  to  contest  pro- 
bate of  will  within  one  year  after  probate  or 
where  claimant  was  under  disability  at  time 
of  probate  within  one  year  after  removal  of 
disability,  is  not  a  statute  of  limitations,  but 
one  conferring  jurisdiction. 
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6.  CouRTB    «=»96(2)— Dkcisionb  —  Constbuc-  f 
TIOK  OP  Statutes. 
In  constraing  a  statute^  the  decisions-  of  oth- 
«r  states  vith  practically  similar  statutes  ai^ 
not  controlling,   but   at  most  are   merely   per- 
suasive. 

6.  Wills  <s=»362— Action  to  Contbst  Wru. 
— Dbcbee. 

On  a  bill  to  contest  a  will  under  Statute  of 
Wills,  i  7,  brought  within  one  year  after  con- 
testant had  become  of  age,  but  more  than  one 
year  after  the  probate  of  the  will,  a  decree 
adjudging  the  will  void  in  its  entirety,  instead 
of  limiting  the  effect  of  the  decree  to  the  in- 
terest of  contestant,  is  erroneous. 

7.  BqUITT  «=»377— PBOCEDTJBB  —  ISSTJM  FOB 
JUET. 

Where  judge  exercises  both  common-law 
and  chancery  jurisdiction  in  the  same  court  at 
the  same  time,  and  has  the  right  to  make  the  is- 
sue at  law  and  immediately  call  a  jury  to  try  it, 
it  is  unnecessary  to  follow  some  of  the  rules 
which  prevail  under  the  system  of  separate 
courts  of  chancery  and  common-law  jurisdiction, 
and  in  practice  some  of  such  rales  are  disre^ 
garded. 

.  8.  Wills  <S=5»318(1)  —  Action  to  Set  Aside 
PbobaVe>-Submission  or  Issues. 
On  bill  to  contest  a  will  under  Statute  of 
Wills,  i  7,  the  usual  method  of  submitting  is- 
sue to  be  tried  by  jury  is  in  form  of  questions 
made  up  by  court,  or  by  the  parties  under  the 
direction  of  the  court,  framed  so  as  to  require 
merely  an  affirmative  or  negative  answer. 

9.  Appeal  and  Ebbob  «=>213  —  Submission 
OF  Issues— Waivbb. 
Objections  to  the  manner  in  which  the  is- 
sue was  submitted  to  the  jury  will  be  regarded 
as  waived,  where  no  objection  .was  made  to 
trial  court 

Appeal  from  Circuit  Court,  Cook  County; 
Oscar  M.  Torrison,  Judge. 

Bill  by  Blmer  N.  liowark  against  Charles 
Dodd  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
vrlth  directions. 

Albert  Peterson  and  William  B.  Cloyes, 
both  of  Chicago,  for  appellants. 

Frank  B.  Murray,  Alanson  0.  Noble,  and 
Balph  F.  Potter,  all  of  Chicago,  for  appellee. 

CAKTBK,  J.  Appellee,  Elmer  N.  Lewark, 
a  minor.  In  June,  1917,  filed  a  bill  by  his 
next  friend  in  the  circuit  court  of  Cook  coun- 
ty to  contest  the  will  of  Lnla  G.  Knorr  upon 
the  ground  of  the  Insanity  of  the  testatrix 
and  the  undue  Influence  of  the  sole  devisee 
with  reference  to  the  same.  Upon  the  trial 
of  the  Issue  in  the  circuit  court  the  jury  re- 
turned a  verdict  finding  that  the  Instrument 
In  question  was  hot  the  last  will  and  testa- 
ment of  Lula  G.  Knorr,  and  the  court  ren- 
dered a  decree  adjudging  the  will,  and  the 
probate  thereof,  void.    This  appeal  followed. 


liUla  G.  Knorr  executed  the  instrument 
here  In  question  on  September  20, 1013,  leav- 
ing all  of  her  property  to  Mary  B.  Dodd,  the 
wife  of  Charles  Dodd ;  neither  of  them'  be- 
ing related  in  any  way  to  her.  The  testa- 
trix died  October  21,  1913.  She  left  no  sur- 
viving husband,  and  her  heirs  were  her  moth- 
er, Mary  E.  Knox,  and  Blmer  N.  Lewark, 
the  appellee,  and  his  sister,  who  were  her 
nephew  and  niece.  The  wlU  was  admitted  to 
probate  January  8,  1914.  On  January  7, 
1915,  Mrs.  Knox  and  the  appellee  and  his 
sister  (both  the  latter  then  being  minors,  by 
Mrs.  Knox,  their  next  friend)  filed  a  bill  to 
contest  the  will,  which  was  afterwards  dis- 
missed for  want  of  prosecution.  The  bUl  on 
which  the  decree  here  in  question  was  en- 
tered was  filed  June  1,  1917.  Appellants  do 
not  question  the  verdict,  but  they  insist  that 
the  court  erred  In  decreeing  the  will  to  be 
void  In  its  entirety,  Instead  of  limiting  the 
effect  of  the  decree  to  the  Interest  of  the  ap- 
pellee, and  that  no  issue  of  law  was  proi)erly 
made  up  as  to  whether  the  writing  produced 
was  the  last  will  and  testament  of  the  tes- 
tatrix. 

[1-3]  In  this  state  the  descent  of  property, 
whether  by  inheritance  or  devise,  is  con- 
trolled by  statute.  The  right  to  make  a  will, 
and  the  right  to  take  property  under  a  will, 
exist  only  by  virtue  of  the  statutes  of  this 
state,  and  are  entirely  subject  to  their  provi- 
sions. In  re  Estate  of  Graves,  242  111.  212, 
89  N.  B.  978 ;  Kochersperger  v.  Drake,  167  111. 
122,  47  N,  B.  321,  41  L.  R.  A.  446.  The  right 
to  contest  a  will  by  a  bill  in 'chancery  is 
purely  statutory,  and  can  be  exercised  only 
in  the  manner  and  within  the  limltatlonB  pre- 
scribed by  the  statute.  Selden  v.  Illinois 
Trust  &  Savings  Bank,  239  lU.  67,  87  N.  B. 
860,  130  Am.  St.  Rep.  180;  Storrs  v.  St 
Luke's  Hospltol,  180  Dl.  368,  54  N.  E.  185, 
72  Am.  St  Rep.  211;  Spaulding  v.  WhitjB, 
173  m.  127,  50  N.  B.  224.  The  provision  for 
th6  contest  of  wills  is  found  in  the  proviso 
to  section  7  of  the  Statute  of  Wills,  as  fol- 
lows: 

"Provided,  however,  that  if  any  person  inter- 
ested shall,  within  one  (1)  year  after  the  pro- 
bate of  any  such  will,  testament  or  codicil  in  the 
county  court  as  aforesaid,  appear  and  by  his  or 
her  bill  in  chancery  contest  the  validity  of  the 
same,  an  issue  at  law  shall  be  made  up  whether 
the  writing  produced  be  the  will  of  the  testator 
or  testatrix  or  not,  which  shall  hi  tried  by  a 
jury  in  the  circuit  court  of  the  county  wherein 
such  will,  testament  or  codicil  shall  have  been 
proven  and  recorded  as  aforesaid,  according  to 
the  practice  in  courts  of  chancery  in  similar 
cases ;  but  if  no  such  person  shall  appear  with- 
in the  time  aforesaid,  the  probate  shall  be  for- 
ever binding  and  conclusive  on  all  of  the  parties 
concerned,  saving  to  infants  or  non  compos  men- 
tis the  like  period  after  the  removal  of  their 
respective  disabilitieB."  Hard's  Stat '  1917,  p. 
2967. 


OsoVoT  other  cases  sea  Mma  topic  and  KST-NUMBER  In  all  Key-Numbered  DlgeetB  and  Indexes 


Digitized  by 


Google 


262 


123  NORTHEASTEiBN  BES^OBTEB 


(IlL 


[4]  Tbia  proviso  is  not  a  statute  of  limita- 
tions, but  is  one  conferring  jurisdiction.  Sin- 
net  y.  Bowman,  151  111.  146,  37  N.  B.  885; 
Spauldlng  V.  White,  supra ;  Carlin  v.  Peerless, 
Gas  Ligtit  Co.,  283  111.  142,  119  N.  E.  66. 

The  question  first  presented  bere  is  wheth- 
er, by  the  proviso  to  said  section  7  as  to  con- 
testing wills,  the  court  is  given  the  right  to 
entirely  set  aside  the  wUl  at  the  suit  of  one 
within  the  saving  clause  after  the  year  has 
passed,  so  as  to  wholly  destroy  the  interests 
of  all  the  beneficiaries  named  by  the  instru- 
ment, or  only  to  set  it  aside  as  it  affects 
the  interests  of  the  heir,  who  was  an  infant 
or  non  compos  mentis  at  the  time  the  will 
was  probated,  and  who  filed  such  contest  be- 
fore the  expiration  of  a  year  after  becoming 
of  age  or  becoming  sane,  as  the  case  may  be. 

This  court  in  Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145,  discussed  at  some  length 
the  history  of  our  statute  on  vrills  and  the 
sources  from  which  its  various  provisions 
were  derived,  stating  that  section  7,  as  to  the 
contest  of  vrUls,  was  taken,  in  substance,  in 
1829  from  the  statute  of  Kentucky  (1  Littell's 
Laws,  p.  611),  and  that  the  Kentucky  stat- 
ute was  taken,  in  turn,  from  the  Virginia 
statute  (12  Hening's  St.  at  Large,  p.  140).  It 
Is  stated  in  that  opinion,  also,  that  under 
the  common  law  there  could  be  a  contest  of 
the  will  every  time  it  was  offered  in  evi- 
dence. The  earliest  Virginia  statute  (1748 
[5  Hening's  St.  at  Large,  454])  referred  to 
in  that  case  provided  for  the  probate  of 
wills  upon  0ue  notice  and  contained  no  pro- 
vision as  to  contests  by  persons  under  no 
disability,  but  provided  that  a  contest  by 
those  under  certain  disabilities,  such  as  be- 
ing under  age  or  non  compos  mentis,  must 
be  brought  within  ten  years  after  their  sev- 
eral disabilities  and  incapacities  were  re- 
moved. The  later  Virginia  statute  (1786) 
provided  that  any  contest  must  be  brought 
within  seven  years  after  the  probate,  wheth- 
er brought  by  one  under  legal  disability  or 
not.  The  Illinois  statute  of  1829  provided 
thiat  those  under  disabilities  must  bring  the 
contest,  if  at  all,  within  five  years  after  their 
disability  was  removed.  The  statutes  of  Vir- 
ginia and  Kentucky  with  reference  to  will 
contests  are  very  similar  to  the  statute  of 
this  state. 

It  will  thus  be  seen  that  the  tendency  has 
constantly,  been  to  shorten  the  time  within 
which  the  contest  can  be  brought  and  to  nar- 
row the  classes  of  people  for  whose  benefit 
the  time  is  extended.  Now  the  statute  of 
this  state  provides  that  the  contest  must 
be  brought  within  a  year  after  the  disabili- 
ties are  removed;  the  last  amendment  in 
1903  dtanging  the  limitation  from  three 
years  to  one.  Under  the  authorities  already 
cited  there  can  be  no  question  that  the  Legis- 
lature could,  in  terms,  fix  the  time  of  con- 
test as  to  all  parties  in  any  manner  that  it' 
desired.    la  view  of  the  history  of  legisla- 


tion on  this  subject,  did  it  intend,  when  It 
passed  the  proviso  to  section  7  as  it  now 
reads,  to  make  the  probate  of  the  will  bind- 
ing and  conclusive  on  all  parties  except  in- 
fants and  persons  non  compos  mentis,  unless 
a  contest  was  begun  by  one  or  more  of  the 
parties  not  under  disability  within  one  year 
after  the  probate  of  the  will7  This  question 
has  never  been  passed  upon  by  this  court,  but 
under  practically  similar  statutory  provisions 
as  to  contesting  wills  the  Supreme  Courts  of 
California  and  Montana  have  held  that  such 
a  statute  was  conclusive  as  to  all  those  un- 
der no  disabilities  it  the  contest  was  not  be- 
gun within  the  time  so  limited.  Samson  ▼. 
Samson,  64  OaL  327,  30  Pac.  979;  Spen- 
cer V.  Spencer,  81  Mont.  631,  79  Pac.  320. 
Stead  V.  Curtis,  205  Fed.  439,  123  O.  C  A. 
507,  is  in  accord  with  the  same  conclusion. 

[6]  It  has  also  been  held  that  where  one 
coheir  or  tenant  in  common  is  under  disabil- 
ity, his  coheirs  or  cotenants  who  are  not 
under  disability  will  still  be  barred  by  the 
statute  of  limitations,  even  though  the  stat- 
ute saves  the  right  of  the  cotenant  under 
disability.  Eoe  v.  Rowlston,  2  Taunt.  441; 
Stovall  V.  Carmichael,  52  Tex.  383 ;  Belote 
V.  White,  2  Head  (Tenn.)  703.  On  the  other 
hand,  the  reasoning  of  the  courts  in  Powell 
V.  Koehler,  62  Ohio  St  103,  39  N.  E.  195,  28 
L.  B.  A.  480,  49  Am.  St  Bep.  705,  Wells  v. 
Wells,  144  Mo.  198,  45  S.  W.  1095,  and  Cro- 
ker  v.  Williamson,  208  N.  T.  480,  102  N.  B. 
588,  would  tend  to  the  opposite  conclusion. 
We  agree,  however,  with  counsel  for  appel- 
lants that  some  of  the  decisions  last  cited 
did  not  liave  the  identical  question  raised 
that  is  raisM  here.  In  any  event,  none  of 
the  decisions  in  other  Jurisdictions  are  neces- 
sarily controlling  here,  and  at  the  most  they 
are  only  persuasive. 

[8]  It  is  argued  with  earnestness  by  coun- 
sel for  appellee  that  it  is  unreasonable  to  con- 
strue the  statute  so  that  a  will  can  be  valid 
as  to  certain  of  the  heirs  or  parties  and  in- 
valid as  to  others;  that  the  will  should  be 
annulled  in  its  entirety  or  not  at  all.  We 
see  no  di£S,culty,  however,  in  voiding  the  pro- 
bate so  far  as  concerns  the  interest  of  the 
contesting  heirs  then  or  formerly  under  dis- 
ability, and  permitting  it  to  stand  so  far  as  it 
concerns  the  heirs  who  have  lost  their  rights 
by  lapse  of  time.  It  is  purely  a  question  of 
what  the  Legislature  intended.  One  of  the 
great  objects  of  the  law  is  to  quiet  the  title 
to  property  and  render  it  certain.  If  sec- 
tion 7  is  to  be  construed  as  contended  for 
by  counsel  for  the  appellants,  there  would  be 
a  chance  that  20  years  or  more  after  a  wUl 
was  probated  the  whole  title  under  which 
the  beneficiaries  claimed  might  be  over- 
thrown and  the  prc^)erty  given  to  the  heirs. 
This  would  render  it  very  difficult,  if  not  im- 
possible, to  dispose  of  the  property  or  im- 
prove it  to  any  considerable  extent  during  all 
that  time.    It  is  the  policy  of  the  law  to 
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limit  tmcertalnties,  sach  as  the  one  here  un- 
der conslderatloa,  as  mnch  as  Is  commensQ- 
ratci  with  other  rights  which  the  law  cannot 
overlook.  It  is  clear  the  policy  of  the  law 
has  been  for  many  years  in  this  country,  and 
especially  in  this  state  since  1829,  to  limit  the 
lime  In  which  will  contests  could  be  brought. 
It  would  be  absolutely  contrary  to  the  trend 
of  public  policy  in  tills  regard  to  ccmstme 
this  statute  as  holding  that  the  rights  of  the 
benefldaries,  not  only  with  respect  to  those 
heirs  who  are  imder  disability,  but  also  with 
with  req>ect  to  those  under  no  disability, 
shall  renialn  unsettled  until  such  time  as  the 
disabilities  of  all  the  heirs  are  removed.  In 
our  Judgment  a  fair  construction  of  the  stat- 
ute, in  the  light  of  the  history  of  legislation 
upon  this  subject,  Is  that  after  the  year  the 
probate  is,  as  the  proviso  says,  forever  bind- 
ing and  conclusive  on  all  the  parties  concern- 
ed, except  infants  and  persons  non  compos 
mentis.  The  circuit  court  erroneously  held 
otherwise. 

It  is  also  urged  by  counsel  for  appellants 
that  the  final  decree  la  wrong,  because  the 
record  shows  that  no  issue  of  law  was  prop- 
erly made  up  as  to  whether  the  writing  pro- 
duced was  the  last  will  and  testament  of  the 
testatrix.    The  decree  recites: 

"The  court  having  heretofore  directed  an 
iasue  at  law  to  be  made  up  whether  the  Vriting 
referred  to  in  the  pleadings  and  purporting  to 
be  the  last  will  and  testament  of  I/ula  G. 
BJiorr,'  deceased,  was  the  last  will  and  testa- 
ment of  the  said  Lula  G.  Knorr  or  not,  and  a 
jary  *  «  *  having  been  duly  called,  selected, 
and  sworn  to  try  the  said  issue,  *  *  *  and 
the  jury  having  found  by  their  verdict  that  the 
said  writing  was  not  the  last  will  and  testament 
of  said  Lnia  G.  Knorr,  deceased,"  etc. 

[71  In  a  system  of  practice  where  the  com- 
mon-law and  equity  courts  were  entirely  sep- 
arate and  their  Jurisdiction  was  exercised  by 
different  judges,  an  Issue  to  be  tried  at'law 
was  certified  by  the  chancery  court  to  the 
common-law  court,  and  after  the  trial  the 
verdict  was  certified  by  the  common-law  court 
back  to  the  chancery  court  Under  our  sys- 
tem the  same  Judge  exercises  both  common- 
law  and  chancery  Jurisdiction  in  the  same 
court  at  the  same  time,  and  he  may  make 
the  Issue  at  law  and  immediately  call  a  Jury 
to  try  It.  This  practice  has  made  It  unneces- 
sary In  our  courts  to  follow  some  of  the 
rules  which  prevailed  imder  the  system  of 
separate  courts  of  chancery  and  common-law 
Jurisdiction,  and  in  practice  some  of  such 
rules  are  disregarded.  Williams  v.  Bishop, 
15  111.  653 ;  Milk  v.  Moore,  89  111.  584. 

[t,  I]  The  usual  method  of  submitting  the 
issue  to  be  tried  by  a  Jury  In  a  case  of  this, 
character  Is  In  the  form  of  questions  made 
up  by  the  court,  or  by  the  parties  under  the 
direction  of  the  court,  framed  so  as  to  re- 
quire merely  an  affirmative  or  negative  an- 


swer. Whether  or  not  that  was  done  In  this 
case  the  record  does  not  set  out  at  leugtb.  The 
recital  in  the  decree  Is  that  It  was  done,  and 
that  the  Issue  was  submitted  to  the  Jury,  and 
the  verdict  so  returned  by  the  Jury  upon 
that  Issue  must  be  taken  as  showing  that  it 
was  done.  There  seems  to  have  b&en  no  ob- 
jection made  in  the  circuit  court  as  to  the 
manner  in  which  this  question  was  submit- 
ted. Therefore  any  objection  to  the  manner 
In  which  It  was  submitted  must  be. regarded 
as  waived. 

The  decree  of  the  circuit  cotu^  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  in  accordance  with 
the  views  herein  expressed,  holding  the  will 
to  be  void,  but  limiting  the  effect  of  the  de- 
cree only  as  to  the  interest  of  the  minor  heir 
of  I/ula  G.  Knorr,  deceased,  who  by  his  next 
friend  brought  this  cwitest 

Beversed  and  remanded,  with  directions. 


(288  III.  87) 
JAKTJB  V.  INDUSTRIAL  COMMISSION  et 
al.    (No.  12C39.) 

(Supreme  Court  of  Illinois.    AprU  16, 1919.) 

1.  Master  AUn  Sbevant  ®=417(3)  —  Wokk- 
itsTn'B  Compensation  —  Review— NKCESsrrY 
OF  Review  bt  Coumission. 

In  proceeding  under  the  Workmen's  Com- 
pensation Act,  the  circuit  court  may  review  the 
record  by  certiorari  under  section  19,  without 
the  necessity  of  a  review  of  the  decision  of  the 
arbitrator  by  the  Industrial  Commission. 

2.  Masteb  ANn  Servant  <S=>376(2)  —  Work- 
men's Compensation— Pre-Existing  Dis- 
ease—Cause  OF  Death. 

Under  the  Workmen's  Compensation  Act, 
compensation  may  be  awarded,  although  there 
is  a  pre-existing  disease,  if  the  disease  is  ag- 
gravated and  accelerated  by  an  accidental  in- 
jury in  -the  course  of  employment,  but  there 
must  be  an  accidental  injury  as  the  immediate 
or  proximate  cause  of  death. 

S.  Master  ano  Servant  9=9372— Workmen'; 

Compensation— "AccinENTAL  Injukt." 
An  "accidental  injury,"  within  the  Work- 
men's Compensation  Act,  is  one  which  occurs 
in  the  course  of  the  employment,  unexpectedly, 
and  without  the  aifirmative  act  or  design  of 
the  employ^ ;  it  being  something  which  is  un- 
foreseen and  not  expected  by  the  person  to 
whom  it  happens. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Accidental  Injury.] 

4.  Master  and  Servant  cS=>376(^  —Work- 
men's Compensation- AccioENT  as  Cause 
OF  Death. 
Where  an  employ^  engaged  in  baling  scrap 
copper  was  found  dead  near  the  baling  press, 
with  a  completed  bale  of  copper  beside  him,  and 
there  was  no  evidence  proving  accident,  or  ac- 
cidental injury,  the  claim  being  that  the  heavy 
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work  whidi  deceased  was  doing  hastened  his 
death  by  heart  and  kidney  disease,  there  could 
be  no  recovery. 

Error  to  CJlrcnlt  Court,  Cook  County ;  Os- 
car M.  Torrlson,  Judge. 

Proceeding  by  Eudokla  Jakub  under  the 
Workmen's  Compensation  Act  for  compensa- 
tion for  the  death  of  her  husband,  John  Ja- 
k\ib,  opposed  by  J.  Sandrovitz  &  Co.,  employ- 
er. Denial  of  award  by  an  arbitrator  was 
filed  with  the  Industrial  Commission,  and 
became  final  as  its  decision.  The  finding  was 
confirmed  on  certiorari  to  the  Circuit  Court, 
and  applicant  brings  error.    Affirmed. 

Isaac  Landsberg,  of  Chicago,  for  plalntifl 
in  error. 

Truman  Henry  Miner,  of  Chicago  (Alfred 
Roy  Hulbert,  of  Chicago,  of  counsel),  for  de- 
fendant in  error. 

CARTWRIGHT,  J.  Plaintiff  In  error,  Eu- 
dokla Jakub,  applied  to  the  Industrial  Com- 
mission for  compensation  for  the  death  of 
her  husband,  John  Jakub,  while  in  the  em- 
ployment of  defendant  in  error,  J.  Sandro- 
Tltz  &  Co.  An  arbitrator  found  that  Jakub 
did  not  sustain  accidental  injuries  arising  out 
of  and  in  the  course  of  his  employment,  and 
denied  the  application.  The  decision  of  the 
arbitrator  was  filed  with  the  Industrial  Com- 
mission, and  became  final  as  the  decision  of 
the  commission.  Plaintiff  in  error  sued  out 
a  writ  of  certiorari  from  the  circuit  court  of 
Cook  county,  and,  a  return  being  made  by  the 
commission,  the  court  confirmed  the  finding, 
and  certified  that  the  case  was  one  proper  to 
be  reviewed  by  this  court. 

[1]  There  was  no  application  for  a  review 
by  the  Industrial  Commission  of  the  decision 
of  the  arbitrator,  and  the  question  is  pre- 
sented whether  the  circuit  tourt  had  jurisdic- 
tion to  review  the  decision.  Section  19  of 
the  Workmen's  Compensation  Act  (Hurd's 
iRev.  St.  1917,  c.  48,  8  144)  provides  that  the 
decision  of  the  arbitrator  shall  be  filed  with 
the  Industrial  Commission,  which  shall  send 
£o  each  jiarty  a  copy  of  the  decision,  and, 
.unless  a  petition  for  review  is  filed  by  either 
party  within  15  days  after  the  receipt  by 
said  party  of  a  copy  of  the  decision,  then  the 
decision  shall  become  the  decision  of  the  In- 
dustrial Commission;  that  the  decision  of 
the  Industrial  Commission,  acting  within  Its 
powers,  and  of  the  arbitrator  or  committee  of 
arbitration,  where  no  review  is  had,  and  his 
or  their  decision  becomes  the  decision  of  the 
Industrial  Commission,  shall.  In  the  absence 
of  fraud,  be  conclusive,  unless  reviewed  as 
therein  provided.  The  provision  for  such 
review  is  that  the  circuit  court  of  the  county 
where  any  of  the  parties  defendant  may  be 
found  shall,  by  writ  of  certiorari  to  the  In- 
dustrial Commission,  have  power  to  review 
all  questions  of  law  presented  by  the  record. 
Plaintiff  in  error  did  not  avail  herself  of  the 


statutory  right  to  a  review  of  the  decision  by 
the  Industrial  Commission  and  the  privilege 
of  introducing  additional  evidence  upon  such 
review,  but  permitted  the  decision  of  the  ar- 
bitrator to  become  final  as  the  decision  of 
the  Industrial  Commission.  By  the  statute 
the  circuit  court  was  given  jurisdiction  to 
review  the  record  by  certiorari  without  the 
necessity  of  a  review  of  the  decision  of  the 
arbitrator  by  the  commission. 

On  the  hearing  before  the  arbitrator  plain- 
tiff in  error  proved  the  following  facts:  John 
Jakub  was  employed  by  defendant  in  error 
in  baling  loose  pieces  of  coiner  in  large  bales, 
weighing  from  900  to  1,600  pounds,  by  an 
electric  baling  press.  He  would  put  rags  In 
the  bottom  of  the  press,  and  th^i  put  on  the 
scrap  copper  and  press  it  down,  and  repeat 
the  process  until  there  was  enough  for  a 
bale,  and  would  then  release  the  power,  «pen 
the  press,  bind  the  bale  with  wire,  and  take 
It  off  the  press  upon  a  truck  and  haul  it 
away.  The  last  that  was  Imown  of  him  be- 
fore Jils  death,  he  was  heard  to  call  for  more 
copper  to  put  in  the  press.  Very  soon  after- 
ward he  was  found  lying  on  the  floor,  with 
the  bale,  completed  and  wired,  also  on  the 
floor,  about  two  feet  from  him.  He  was  «till 
breathing,  and  died  within  a  half  hour. 
These  facts  being  proved,  defendant  in  error 
Introduced  the  verdict  of  a  coroner's  jury, 
which  was  admitted  without  objection,  and 
found  that  the  deceased  came  to  his  death 
"from  organic  heart  disease  (marked  chronic 
fibrous  myocarditis)  and  kidney  disease."  In 
rebuttal  ttie  plaintiff  in  error  offered  the  tes- 
timony of  a  physician,  who  said  that  after 
the  coroner's  autopsy  he  examined  the  heart, 
lungs,  liver,  kidneys,  part  of  the  intestines, 
and  the  stomach,  and  found  in  them  acute 
hyperemia  and  the  heart  somewhat  enlarged ; 
that  In  case  of  organic  heart  disease  there 
was  hyperemia  in  other  organs,  and  the 
heavy  exertion  of  the  work  in  wlilch  he  was 
employed  would  hasten  his  death.  Another 
physician  testified  that  in  the  condition  of 
the  deceased  the  effort  and  exertion  of  his 
work  would  interfere  with  the  heart  action 
and  cause  more  or  less  trouble,  and  finally 
cause  death  if  the  work  was  too  heavy. 

[2,  3]  Ckimpensatlon  may  ,be  awarded,  al- 
though there  Is  a  pre-existing  disease,  if  the 
disease  is  aggravated  and  accelerated  by  an 
accidental  Injury  in  the  course  of  employ- 
ment This  rule  was  applied  in  Peoria  Rail- 
way Terminal  C!o.  v.  Industrial  Board,  279 
ni.  352,  116  N.  E.  851,  where  a  fireman  fell 
from  the  engine  ftnd  suffered  accidental  in- 
juries and  a  fracture  of  his  skull.  To  bring 
a  case  within  that  rule,  however,  there  must 
be  an  accidental  Injury  as  the  Immediate  or 
proximate  cause  of  death.  The  statute  pro- 
vides compensation  for  accidental  injuries 
or  death  suffered  in  the  course  of  the  em- 
ployment, and  an  Injury  to  be  accidental  is 
one  which  occurs  In  the  course  of  the  em- 
ployment  unexpectedly  and  without  the  af- 
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flrmatlTe  act  or  design  of  the  employ^.  It  Is 
Bometbtng  wliich  Is  unforeseen,  and  not  ex- 
pected by  the  person  to  whom  it  liappens. 
Matthiessen  &  Hegeler  Zinc  Co.  v.  Industrial 
Board.  284  HI.  378, 120  N.  B.  249. 

[4]  In  this  case  there  was  no  evidence  tend- 
ing to  prove  any  accident  or  accidental  in- 
Jury  to  the  deceased.  There  was  no  mark 
upon  his  person,  and  nothing  from  which  it 
could  be  inferred  that  an  accident  had  oc- 
curred, and  it  is  not  claimed  that  there  was 
any  accident,  but  only  that  the  heavy  work 
wlilch  he  was  doing  in  the  ordinary  course 
of  his  employment  caused  or  hastened  his 
death.  The  decision  of  the  arbitrator  was 
therefore  right,  and  the  circuit  court  did  not 
err  in  confirming  the  dedsion. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 


(288  lU.  1S6) 

PEOPLE,   for   Vae   of   STATE  BOARD    OF 
HEALTH,  T.  KANE.     (No.   12648.) 

(Supreme  Court  of  niinois.     AprQ  15,  1919. 
Rehearing  Denied  Jane  6,  1919.) 

1.  APPEAL  AND  BbbOB  «S>1170(12)  —  IBBEOTT- 
I.ABITT  m  Yebdict  ob  Judomsnt— SETTma 

ASIDK. 

Where  action  was  debt,  and  verdict  and 
judgment  was  for  damages,  and  no  objection 
was  made  to  either  on  account  of  form,  the 
judgment  will  not  be  reversed  therefor,  in  view 
of  Practice  Act,  {  77. 

2.  Pbtsicianb  and  Soboionb  9^6(12)  — 
Practicino  WrrHotjT  CEanFioATB— Penal- 
ty—"Fimt  Offense." 

The  offense,  defined  by  Laws  1899,  p.  273, 
amended  by  Laws  1917,  p.  579,  of  practidng 
medicine  or  sargery  or  treating  human  ail- 
ments without  a  certificate  from  the  state 
board  of  health,  consists,  not  of  treating. some 
individual,  but  of  general  practice  by  treating 
the  public,  so  that  a  "first  offense"  means  a 
first  conviction,  and  there  could  not  be  a  judg- 
ment for  five  first  offenses. 

8.  Phtsicians  and  Subseons  «sa2— License 
TO    Pbaotiob— Statute— Vauditt  —  Police 

POWKB. 

Laws  1890,  p.  273,  as  amended  by  Laws 
1917,  p.  579,  making  it  an  offense  to  practice 
medicine  or  sargery  or  treat  human  ailments 
without  a  certificate  from  the  state  board  of 
health,  was  enacted  in  the  exercise  of  the 
police  power,  for  the  protection  of  the  lives  and 
health  of  the  people,  and  it  is  valid,  unless  in- 
fringing on  constitutional  rights. 

4.  Physicians  and  Subqeons  9=96(1)  —  Li- 
cense TO  Pbactice— Ohibopbaotob— "Pbao- 
TiciNo  Medicine." 
A  cliiropractor,  whose  practice  consists  of 
adjusting  the  vertebra  of  the  spinal  column, 
professes   a   method   of  treating   physical  ail- 
ments,   injuries,    or    deformities    that    is    not 
witliin  the  common  meaning  of  the  term  "prac- 
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ticing  medidne";  but  the  Legislature  coald  de- 
fine the  term  for  the  purposes  of  Laws  1899, 
p.  275,  S  7,  as  inclnding  that  method  of  practice. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Practicing  Medi- 
cine.] 

5.  Oonstitxttionai,  Law  <g=9209— Abbitbaby 

DiBOBUIINAnONS— AtTTHOBITr  OF  BOABDS. 

The  General  Assembly  cannot  arbitrarily 
interfere  with  the  rights  guaranteed'  by  the 
Constitution,  and  cannot  invest  any  board  or 
commission  with  arbitrary  discretion,  which 
may  be  exercised  in  the  interest  of  a  favored 
few,  or  which  affords  opportunity  for  unjust 
discrimination. 

6.  Physicians  and  Subqeons  e=>2— Statute 
— CoNSTiruTioNALirr. 

The  act  providing  for  examination  of  per- 
sons applying  for  license  to  practice  medicine 
and  surgery,  providing  that  those  desiring  to 
practice  any  other  system  of  treating  human 
ailments  should  pass  an  examination  as  to 
qualification,  confers  upon  the  state  board  of 
health  the  discretion  to  grant  or  refuse  license 
under  an  impartial  method  of  examination  un- 
der rules  prescribed  by  the  board,  and  permits 
the  courts  to  determine  the  reasonableness  of 
the  rules,  and  is  not  violative  of  constitutional 
provision. 

Appeal  from  Macon  County  Court;  John 
H.  McCoy,  Judge. 

Action  by  the  People,  for  the  use  Of  the 
State  Board  of  Health,  against  James  B. 
Kane.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Whitley  tt  Fitzgerald,  of  Decatur,  and 
John  A.  Walgren,  of  Chicago,  for  appellant. 

Edward  J.  Brundage,  Atty.  Gen.,  Jesse  L. 
Deck,  State's  Atty.,  of  Decatu^,  Albert  D.  Ko- 
denberg,  of  Springfield,  and  Charles  F.  Evans 
and  A.  R.  Ivens,  both  of  Decatur,  £i>r  appel- 
lee. 


OARTWRIOHT,  J.  The  people  of  the  state 
of  Illinois,  for  the  use  of  the  state  board  of 
health,  appellee,  ctHumenced  this  action  in 
debt  in  the  county  court  of  Macon  county 
against  James  E.  Kane,  appellant,  and  filed 
a  declaration  containing  10  counts,  charging 
him  with  practicing  medicine  without  a  li- 
cense from  the  state  board  of  health.  The 
plea  was  the  general  issue,  and  upon  a  trial 
there  was  a  verdict  for  the  defendant.  The 
court  granted  a  new  trial,  and  on  the  second 
trial  there  was  again  a  verdict  for  the  de- 
fendant and  judgment  accordingly.  The 
plalntifT  appealed  to  the  Appellate  Court, 
which  reversed  the  judgment  and  remanded 
the  cause.  On  the  third  trial  there  was  a 
verdict  for  the  plaintiff  and  assessing  dam- 
ages at  $500.  The  court  rendered  judgment 
on  the  verdict,  and  ordered  that  the  defend- 
ant be  committed  to  the  common  jail  of  Ma- 
con county  until  the  fine  and  costs  were  paid. 
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This  appeal  was  prosecuted  from  that  Judg- 
ment 

[1]  The  action  was  debt,  and  the  verdict 
and  judgment  were  for  damages ;  but  no  ob- 
jection was  made,  to  either  on  account  of 
form,  and  the  judgment  will  not  be  reversed 
for  formal  matters  of  that  kind.  Bowden  v. 
Bowden,  75  111.  111.  Section  77  of  the  Prac- 
tice Act  (Hurd's  Bev.  St.  1917,  c.  110)  pro- 
vides that  no  verdict  or  judgment  shall  be  set 
aside  for  Irregularity  only,  unless  cause  be 
shown  for  the  same  during  the  sitting  of 
court  at  the  term  such  judgment  or  verdict 
shall  be  given. 

[2]  The  suit  was  brought  under  the  act  of 
1899  (Laws  1899,  p.  273),  as  afterward  amend- 
ed (Laws  1917,  p.  579),  which  authorized  a  re- 
covery of  $100  for  the  Qrst  offense  and  $200 
for  each  subsequent  offense.  The  offense  de- 
fined by  the  act  consisted  in  practicing  medi- 
cine or  surgery  or  treating  human  ailments 
without  a  certificate  issued  by  the  state 
board  of  health.  The  offense  did  not  consist 
of  treating  some  Individual,  but  for  practic- 
ing medicine  generally  by  treating  the  public, 
BO  that  a  first  offense  meant  a  first  convlctl<». 
There  could  not  be  a  judgment  for  five  first 
offenses,  and  the  judgment  must  be  reversed 
for  that  reason. 

[3,  4]  The  appeal  was  taken  to  this  court, 
on  the  ground  that  the  act  was  in  conflict 
with  the  Constitution,  and  therefore  void. 
It  was  enacted  In  the  exercise  of  police  pow- 
er, for  the  protection  of  the  lives  and  health 
of  the  people.  The  state  has  a  right  to  regu- 
late any  and  all  kinds  of  occupations  for  that 
purpose,  and  aU  measures  and  regulati<«s  for 
the  protection  of  the  public  health,  not  in- 
fringing upon  constitutional  rights,  are  with- 
in the  scope  of  the  police  power.  The  right 
of  a  citizen  to  follow  any  legitimate  occupa- 
tion is  subject  to  the  paramount  power  of  the 
state  to  impose  such  regulations  as  may  be 
required  to  secure  the  people  against  Igno- 
rance, Incapacity,  deception,  or  fraud  in  the 
practice  of  medicine,  subject  only  to  such 
restraints  as  are  imposed  by  the  Constitution. 
Section  7  of  the  act  provided  that  any  person 
should  be  regarded  as  practicing  medicine, 
within  the  meaning  of  the  act,  who  should 
treat  or  profess  to  treat,  operate  on,  or  pre- 
scribe for  any  physical  ailment,  or  any  phys- 
ical Injury  to  or  deformity  of  another.  The 
defendant  was  a  chiropractor,  and  his  prac- 
tice consisted  of  adjusting  the  vertebrse  of 
the  spinal  column.  That  method  of  treating 
physical  aliments,  injuries,  or  deformities  Is 
not  within  the  common  meaning  of  the  term 
"practicing  medldne,"  but  the  General  As- 
sembly had  a  right  to  define  the  practice  of 
medicine  for  the  purposes  of  the  act  so  as  to 
Include  that  method.  People  v.  Gordon,  194 
111.  560,  62  N.  E;.  858,  86  Am.  St.  B«p.  165. 

[5,  6]  Wltliln  constitutional  limits  the  Gen- 
eral Assembly  is  the  sole  judge  of  what  laws 


shall  be  enacted  for  the  protection  of  the  pub- 
lic health,  and  so  long  as  It  does  not  infringe 
upon  Inherent  or  oonstltntional  rights  its 
determination  of  what  measures  and  regula- 
tions shall  be  adopted  Is  conclusive.  The  ex- 
ercise of  the  police  power,  however,  is  sub- 
ject to  ccmstitutlonal  limitations,  and  the 
power  extends  only  to  such  measures  as  are 
reasonably  necessary  and  apprc^riate  for  the 
accomplishment  of  a  legitimate  object  within 
the  domain  of  the  police  power.  The  'G«a- 
eral  Assembly  cannot  aribtrarlly  interfere 
with  the  enjoyment  of  rights  guaranteed  by 
the  Constitution,  and  cannot  Invest  any  board 
or  commission .  with  arbitrary  discretion 
which  may  be  exercised  in  the  Interest  of  a 
favored  few,  or  which  affords  opportunity 
for  unjust  discrimination.  Noel  v.  People, 
187  IlL  587,  58  N.  B.  616,  62  L.  B.  A.  287,  79 
Am.  St.  Bep.  238.  E>very  dUzen  has  a  right 
to  be  governed  by  fixed  rules,  and  cannot  be 
subjected  to  the  will  or  caprice  of  an  admin- 
istrative board.  Buhstrat  v.  People,  185  111. 
133,  57  N.  E.  41,  49  I*  B.  A.  181,  76  Am.  St 
Bep.  30;  People  v.  Wilson,  249  111.  195,  94 
N.  B.  141,  35  I..  B.  A.  (N.  S.)  1074;  Haller 
Sign  Works  v.  Physical  Culture  Ttaining 
School,  249  111.  436,  94  N.  B.  920,  34  U  E.  A. 
(N.  S.)  996.  The  act  provided  for  ezamlna- 
tlons  of  perswis  applying  for  licenses  to  prac- 
tice medldne,  and,  as  to  those  desiring  to 
practice  medicine  and  surgery  In  all  Its 
branches,  prescribed  general  rules  for  an  ex- 
amination. As  to  those  who  desired  to  prac- 
tice any  other  system  or  science  of  treating 
human  ailments,  who  did  not  use  medldnes 
Internally  or  externally,  or  practice  operative 
surgery,  it  required  tha,t  examinations  should 
be  of  a  character  suffidently  strict  to  test 
their  qualifications  as  practitioners.  That 
provision,  standing  alone,  conferred  upon,  the 
state  board  of  health  arbitrary  power  to 
grant  or  refuse  licenses  in  its  own  discretion 
and  upon  its  own  judgment  as  to  what  exam- 
ination would  be  sufiident  to  test  the. qualifi- 
cation of  each  appllcant^for  a  license.  It  fur- 
nished no  standard  and  no  guide  and  no  secu- 
rity to  an  applicant  by  which  the  courts 
could  determine  whether  the  requirements  of 
the  board  were  reasonable  or  not.  The  act, 
however,  provided  that  all  examinations 
should  be  conducted  under  rules  and  regula- 
tions prescribed  by  the  board,  which  should 
provide  for  a  fair  and  wholly  impartial  meth- 
od of  examination.  Sudi  rules  and  regula- 
tions, if  made,  would  be  subject  to  review  by 
the  courts  'to  determine  whether  reasonable 
or  not  Kettles  v.  People,  221  111.  221,  77  N. 
E.  472.  Considering  the  provision  of  the  stat- 
ute for  the  adoption  of  rules  and  regulations 
subject  to  judidal  review,  under  which  exam- 
inations should  be  made  and  licenses  issued, 
the  statute  did  not  violate  any  cmistitutlonal 
right  The  record  does  not  show  whether  or 
not  any  rules  and  regulations  were  adopted 
by  the  board,  and  it  affords  no  means  for  de- 
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tennlnlng  wbetho'  any  nmstltational  right 
of  the  defotdAnt  was  violated  by  nnreaeon- 
able  or  arbitrary  rules  and  regulations  with 
which  he  could  not  be  compelled  to  comply. 

The  Jndgment  Is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


(288  III.  Vm 

swnrr  &  co.  t.  industrial  commiSt 

SIGN  et  al.    (No.  12S33.) 

(Supreme  'Court  of   lUiuois.     April   16,   1919. 
Rehearing  Denied  June  5,  1919.) 

1.  Masteb  and  Sebvant  <S=»417(7)— Wobk- 
icen's  Compensation  Act  —  Finding  of 
Commission— Conclusiveness. 

Under  Workmen's  Compensation  Act,  {  24, 
when  the  facts  and  circumstances  of  the  acci- 
dent were  known  to  employer  or  his  agent,  and 
where  the  commission  lound  that  the  notice 
was  in  fact  given,  and  the  finding  is  supported 
by  competent  evidence,  it  is  conclusive  upon  ap- 
peal. 

2.  .Masteb  and  Sebvant  «=>386(6)— Wobb:- 
MEN'B  Compensation  Act— Dutt  of  Com- 
mission TO  Appobtion  Awabd. 

Undes  Workmen's  Compensation  Act,  {  7, 
as  amended  in  1915,  the  commission  was  not  re- 
quired to  apportion  compensation  between  a 
widow  and  a  diild  in  a  proceeding  by  the  em- 
ployi  for  an  award,  carried  to  completion  by 
the  widow  as  his  administratrix  after  employe's 
decease;  there  being  no  contest  as  to  who  should 
receive  the  benefit  of  the  award. 

8.  Masteb  and    Servant   9=3386(6)— Wobk- 
men's  Compensation  Act— Duty  of  Com- 
mission TO  Appobtion  Awabd. 
Workmen's    Compensation    Act,    ff    7,    21, 
providing  for  determination  by  the  Industrial 
Commission  of  the  proportionate  share  of  each 
beneficiary,  does  not  require  that  the  commis- 
sion shall  determine  how  much  or  what  propor- 
tion of  the  compensation  every  member  of  the 
class  may  receive. 

A.  Masteb  and  Sebvant  «=9385(16)— Wobk- 
mkn'b  Compensation  Act  —  Expense  of 
Phtsioian— E)mpIiOt£'s  BuonoN   to  Pat 
Phtsioiah. 
In  view  of  Workmen's  Compensation  Act, 
providing  that  the  employer  shall  provide  nec- 
essary medical  treatment  for  a  period  not  long- 
er than  eight  weeks,  an  injured  employe's  se- 
lection of  a  ph3rsician  other  than  one  of  the 
staff  maintained  by  employer  was  an  election  to 
secure  his  own  physician,  and  under  section  8 
he  must  be  held  to  have  elected  to  do  so  at  his 
own  expense,  and  it  was  not  error  for  circuit 
court  to  strike  from  an  award  a  sum  allowed 
therefor. 

Error    to    Circuit   Court,    0(xA   Oonnty; 
Oscar  M.  Torrison,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Beatrice  Kuclnski,  administra- 


trix, against  Swift  &  Co.,  employer.  Award 
was  made  by  the  Industrial  Commlssiou,  and 
from  a  Judgment  affirming  the  award,  after 
striking  from  the  same  a  certain  sum  award- 
ed for  medical  services,  the  employer  brings 
error,  and  the  administratrix,  defendant  in 
error,  assigns  cros^errors.    Affirmed. 

T.  M.  Coen,  of  Chicago,  for  plaintiff  In  er- 
ror. 

Charles  W.  Lambom,  of  Chicago,  for  de- 
fendants in  error. 

STONE,  J.  The  circuit  court  of  Cook  coun- 
ty affirmed  the  award  of  the  Industrial  Com- 
mission in  favor  of  the  defendant  in  error, 
Beatrice  Kuclnski,  administratrix  of  the  es- 
tate of  Tony  Kuclnski,  deceased,  for  Injuries 
received  by  hlln  whUe  in. the  employ  of  the 
plaintiff  In  error,  and  from  which  it  Is 
claimed  he  subsequently  died. 

Tony  Kuclnski  was  at  the  time  of  his 
death  28  years  of  age,  and  for  a  number 
of  years,  with  short  intervals  of  absence,  was 
iH  the  employ  of  the  plaintiff  in  error.  His 
last  employment  was  for  about  one  year.  It 
appears  from  the  evidence  that  the  alleged 
accident  occurred  on  or  about  September  10, 
1915.  While  the  deceased  was  pushiug  a 
truck  loaded  with  boxes  and  cases  he  slipped 
and  fell,  and  some  of  the  cases  fell  upon  him, 
striking  him  tn  the  region  of  the  back  and 
hip.  It  appears  that  be  left  the  employment 
of  the  plaintiff  in  error  about  4  weeks  after 
the  Injury.  For  a  time  after  tliat  he  was 
able  to  be  about  and  walk  with  the  aid  of  a 
cane  and  had  some  medical  treatment.  On 
December  27th  following  be  was  taken  to 
the  Michael  Rees  Hospital,  where  upon  ex- 
amination bis  hip  was  found  to  be  Infected 
with  incipient  tuberculosis,  and  an  operation 
was  performed  for  the  removal  of  an  ab- 
scess. On  February  24,  1916,  a  more  advanc- 
ed tubercular  hip  condition  was  found. 
Thereafter  it  was  discovered  that  bis  lungs 
were  tubercular.  About  May  of  the  same 
year  he  was  taken  to  the  Cook  County  Hospi- 
tal, and  died  the  following  August  of  pul- 
monary tuberculosis.  Application  for  the 
adjustment  of  this  claim  was  filed  February 
25,  1916.  The  testimony  of  deceased  was 
taken  in  the  Ck>ok  (bounty  Hospital  on  the 
11th  day  of  May,  1916.  Beatrice  Kuclnski, 
his  widow,  was  appointed  administratrix  of 
his  estate,  and  appears  as  defendant  in  error 
here. 

It  appears  from  the  evidence  that  prior  to 
the  Injury  deceased  had  enjoyed  good  health ; 
that  he  bad  never  had  any  trouble  with  his 
hip  or  leg  and  bad  never  limped  or  suffered 
from  rheumatism.  The  testimony  of  attend- 
ing physicians  tends  to  show  that  the  appear- 
ance of  tubercular  Infection  at  the  hip  was 
caused  by  the  blow  received  by  the  deceased 
in  the  accident  in  question,  and  that  the  in- 
fection later  spread  to  bis  lungs,  causing 


A3>For  otber  crbbb  bm  tame  topic  and  KBT-NITMBBR  in  all  Key-Numbered  Digests  and  Indexei 


Digitized  by 


Google 


268 


123  NOBTHELiSTEBN  BEPOBTEB 


au. 


death.  It  does  not  appear  to  be  urged  by 
the  plaintiff  In  error  that  the  accident  was 
not  the  cause  of  death. 

The  commission  fonnd  as  a  fact  that  both 
the  deceased  and  the  respondent  were  work- 
ing under  and  subject  to  the  Workmen's  Com- 
pensation Act  of  Illinois  (Hurd's  Ber.  St. 
1»17,  c.  48,  §§  126-1521)  that  the  deceased  did 
on  the  10th  day  of  September  sustain  an  ac- 
cidental injury  which  arose  out  of  and  in 
the  course  of  the  employment;  that  the  re- 
spondent had  notice  of  the  accident,  and  that 
claim  was  made  within  the  time  prescribed 
by  law ;  that  the  deceased  died  as  a  result 
of  the  accidental  injury;  that  respondent  la 
liable  for  hospital  and  medical  services  to 
the  amount  of  $150,  in  addition  to  compen- 
sation of  $6.50  per  week  for  a  period  of  416 
weeks.  The  circuit -court  affirmed  the  award 
after  striking  from  the  same  the  sum  of  $150 
awarded  for  medical  services. 

It  is  contended  by  the  plaintiff  in  error 
tliat  no  notice  was  ^ven  of  the  alleged  acci- 
dent within  30  days  thereafter,  as  required 
by  the  C!ompensatlon  Act;  that,  since  the 
deceased  is  survived  by  a  widow  and  a  minor 
child,  it  is  error  to  award  compensation  to 
the  administratrix  of  the  estate  of  the  de- 
ceased, such  right  to  compensation  being  an 
Independent  right  vested  In  the  dependents 
of  the  deceased ;  that,  the  commission  having 
held  compensation  was  due  to  the  represen- 
tative of  the  estate,  it  was  error  to  refuse  to 
determine  the  relative  interests  of  the  surviv- 
ing dependents  in  such  and  to  apportion  the 
same  between  the  dependents  upon  demand 
and  request  of  plaintiff  in  error  on  the  hear- 
ing before  the  Industrial  Ck>mmission. 
Cross-errors  are  assigned  by  the  defendant 
in  error  averring  that  the  court  erred  in 
striking  from  the  award  of  the  Industrial 
Commission  the  sum  of  $150  for  medical 
services. 

[1]  Concerning  tlie  contention  of  plaintiff 
in  error  that  no  notice  of  the  Injury  was 
given,  as  required  by  section  24  of  the  Work- 
men's Compensation  Act,  the  record  shows 
that  the  deceased  testified  concerning  the 
manner  of  his  Injury,  and  that  immediately 
after  the  injury  he  told  Joe  Lukidc,  a  fore- 
man of  plaintiff  in  error,  that  he  had  been 
injured  and  how  it  happened;  that  he  was 
sent  to  the  company  doctor,  who  examined 
his  hip,  applied  medicine  of  some  sort,  and 
told  him  that  be  would  be  all  right  by  the 
next  day ;  that  he  returned  to  work,  but  that 
the  pain  Increased  for  3  or  4  weeks,  at  the 
end  of  which  time  he  told  Lukidc  that  his  hip 
hurt  him  so  much  that  unless  he  could  get 
easier  work  be  would  have  to  quit ;  and  that 
Lukidc  told  him  there  was  no  other  Job  for 
him  and  that  he  should  go  home  and  stay 
there  untU  he  was  ready  to  come  back.  Sec- 
tion 24  of  the  Workmen's  Compensation  Act 
provides,  among  other  ^things,  that  notice  of 
tbe  injiuy  shall  be  given  within  30  days, 
with  certain  exceptions,  and  further  provides 


"that  the  failure  on  the  part  of  any  person 
entitled  to  such  compensation  to  give  such 
notice  shaU  not  relieve  the  employer  from 
his  liability  for  such  compensation,  when 
the  facts  and  circumstances  of  such  accident 
are  known  to  such  employer,  his  agent  or 
vice  principal  in  the  enterprise."  The  com- 
mission found  that  notice  of  the  injury  was, 
in  fact,  given  as  required  by  statute.  There 
is  evidence  in  the  record  tending  to  prove 
that  deceased  notified  Lukidc,  who  the  de- 
ceased testified  was  plaintiff  in  error's  fore- 
man, of  the  injury  shortly  after  its  occur- 
rence. While  it  is  earnestly  urged  that 
Lukidc  was  not  a  foreman  of  the  plaintiff  in 
error,  It  is  not  the  province  of  this  court  to 
weigh  the  testimony  on  that  point  As  has 
been  repeatedly  held  by  this  court,  where 
there  is  competent  evidence  before  the  com- 
mission fairly  tending  to  prove  a  fact,  the 
finding  of  that  fact  by  the  commission  pre- 
cludes its  review  here.  Smith-Lohr  Coal  Co. 
V.  Industrial  Com.,  286  III  34,  121  N.  B.  231; 
Big  Muddy  Coal  Co.  v.  Industrial  Board,  279 
111.  235,  116  N.  B.  662;  Albaugh-Dover  Co.  v. 
Industrial  Board,  278  111.  179,  115  N.  B.  834. 
As  the  foreman  was  the  agent  of  the  plain- 
tiff in  error,  it  follows  that  section  24,  re- 
garding notice,  has  been  complied  with.  Wa- 
bash Eailway  Co.  v.  Industrial  Com.,  286  111. 
194,  121  N.  B.  569;  Parker-Washington  Co. 
V.  Industrial  Board,  274  lU.  498,  113  N.  B. 
976. 

[J]  Plaintiff  In  error's  second  contention 
is  that  the  court  erred  in  affirming  an  award 
of  compensation  to  the  administratrix  while 
the  evidence  shows  that  the  widow  and  a 
child  survived ;  that,  while  compensation  for 
disability  prior  to  death  is  payable  to  the  ad- 
ministrator, cmupensation  on  account  of 
death  is  payable  to  the  dependents;  that  it 
was  not  only  the  duty  of  the  commission  to 
award  the  compensation  to  the  dependents, 
but  it  was  incumbent  upon  it  to  apportion  the 
compensation  between  the  widow  and  child. 

Section  7  of  the  Compensation  Act,  as 
amended  in  1915,  provides  as  follows: 

"The  amoant  of  compensation  which  shall 
be  paid  for  an  injury  to  the  employ^  resalting 
in  death  shall  be:  (a)  If  the  employ^  leaves 
any  widow,  child  or  cliildren  whom  he  was  under 
legal  obligation  to  support  at  the  time  of  his 
injury,  a  sum  equal  to  four  times  the  average 
annaal  earnings  of  the  employe,  but  not  less  in 
any  event  than  one  thousand  six  hundred  fifty 
dollars  and  not  more  in  any  event  than  three 
thousand  five  hundred  dollars.  Any  compen- 
sation payments  other  than  necessary  medical, 
surgical  or  hospital  fees  or  services  shall  be  de- 
ducted in  ascertaining  the  amount  payable  on 
death." 

Paragraph  (f)  of  said  8ecti<Mi  7  provides 
as  follows: 

"The  compensation  to  be  paid  for  Injury 
which  results  in  death,  as  provided  in  this  sec- 
tion, shall  be  paid  at  the  option  of  the  em- 
ployer either  to  the  personal  r^resentative  of 
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the  deceased  employe  or  to  his  beneficiaries,  and 
«hall  be  distributed  to  the  heirs  who  formed 
the  basis  for  determining  the  amount  of  com- 
pensation to  be  paid  by  the  employer,  the  dis- 
tributees' share  to  be  In  the  proportion  of 
their  respective  dependency  at  the  time  of  the 
injury  on  the  earnings  of  the  deceased:  Pro- 
vided, that,  in  the  judgment  of  the  court  ap- 
pointing the  personal  representative,  a  child's 
distributive  share  may  be  paid  to  the  parent 
'  for  the  support  of  the  child.  The  payment  of 
compensation  by  the  employer  to  the  personal 
representative  of  the  deceased  employ^  shall 
relieve  him  of  all  obligations  as  to  die  distribu- 
tion of  such  compensation  so  paid.  The  distri- 
bution by  the  personal  representative  of  the 
compensation  paid  to  him  by  the  employer  shall 
foe  made  pursuant  to  the  order  of  the  court  ap- 
pointing him."     Laws  1915,  p.  402. 

In  support  of  bis  contention  that  the  In- 
dustrial Qommission  should  apportion  the 
amounts  due  to  the  several  beneOciaries, 
counsel  for  plaintiff  In  error  cites  Smltta- 
Liohr  Coal  C!o.  v.  Industrial  Com.,  supra.  The 
'Question  decided  In  that  case  arose  by  reason 


amended  in  1815,  provides  in  this  regard  as 
follows : 

"Any  right  to  receive  compensation  hereun- 
der shall  be  extinguished  by  the  death  of  the 
person  or  persons  entitled  thereto,  subject  to 
the  provisions  of  this  act  relative  to  compen- 
sation for  death  received  in  the  course  of  em- 
ployment: Provided,  that,  upon  the  death  of  a 
beneficiary,  who  is  receiving  compensation  pro- 
vided for  In  section  7,  leaving  surviving  a  par- 
ent, sister  or  brother  of  the  deceased  employ^, 
at  a  time  of  his  death  dependent  upon  him  for 
support,  who  were  receiving  from  such  bene- 
ficiary a  contribution  to  support,  then  that  pro- 
portion of  the  compensation  of  the  beneficiary 
which  would  have  been  paid  but  for  the  death 
of  the  beneficiary,  but  in  no  event  exceeding  said 
unpaid  compensation,  which  the  contribution 
of  the  beneficiary  to  the  dependent's  support 
within  one  year  prior  to  the  death  of  the  bene- 
ficfary  bears  to  the  compensation  of  the  bene- 
ficiary within  that  year,  shall  be  continued  for 
the  benefit  of  such  dependents,  notwithstand- 
ing the  death  of  the  beneficiary." 

The  proviso  In  section  21  applies  to  those 


of  a  contest  between  the  widow  and  the  par- 1  cases  where  the  beneficiary  •  receiving  com' 


ents  of  the  deceased  as  to  who  was  entitled 
to  the  comi)ensation,  and  this  court  In  that 
case  held: 

"The  statute  as  to  distribution  of  the  amount 
paid  by  the  employer  to  the  personal  representa- 
tive of  the  deceased  applies  only  in  cases  where 
the  employer  voluntarily  pAys  the  compensa- 
tion to  the  personal  representative  of  the  de- 
.  ceased  without  a  hearing  and  determination  be- 
fore an  arbitrator  or  the  Industrial  Commission. 
If  the  compensation  is  fixed  by  the  Industrial 
Commission,  it  is  required  to  determine  who  Is 
entitled  to  the  compensation  before  it  can  de- 
termine the  amount.  •  •  •  The  fact  that 
the  claimants  were  the  persons  described  In  par- 
agraphs (a)  and  (b),  under  which  paragraphs 
the  amount  of  the  compensation  provided  is  the 
same,  could  not  operate  to  relieve  the  Industrial 
Commission  from  the  duty  of  determining  the 
person  or  persons  who  were  entitled  to  the  com- 
pensation. We  do  not  construe  the  statute  in 
such  cases  as  this  to  leave  it  to  the  probate 
court  to  determine  who  is  entitled  to  the  award 
made  by  the  Industrial  Commission." 

In  the  case  at  bar  there  is  no  contest  as  to 
who  shall  receive  the  benefit  of  the  award, 
and  the  rule  laid  dovm  In  the  Smlth-Lohr 
Coal  Co.  Case  oft  that  point  has  no  applica- 
tion here. 

[3]  It  Is  also  contended  that,  in  view  of  the 
proviso  In  section  21  of  the  Compenisatlon  Act 
providing  for  the  reduction  of  compensation 
in  the  event  of  the  death  of  the  beneficiary 
before  the  completion  of  the  compensation 
payments.  It  Is  necessary  to  determine  what 
the  relative  Interests  of  the  widow  and  child 
are  In  the  compensation,  so  that,  in  the  event 
of  the  death  of  either,  the  payments  of  com- 
pensation, so  far  as  the  deceased  beneficiary 
is  concerned,  can  be  determined,  and  the  em- 
ployer not  subject  to  a  Judgment  and  execu- 
ilon  for  the  entire  amount.    Section  21,  as 


pensatlon  provided  for  In  section  7  dies  leav- 
ing surviving  a  parent,  sister,  or  brother  of 
the  deceased  employ^  who  was  at  the  time  of 
his  death  dependent  upon  the  said  deceased 
employ^  for  support  and  who  was  receiving 
from  such  beneficiary  a  contribution  towards 
support.  In  this  case  the  only  beneficiaries 
are  the  widow  and  a  child,  whose  compen- 
sation is  payable  under  paragraph  (a)  of  sec- 
tion 7.  The  death  of  either  of  these  benefi- 
ciaries would  not  leave  surviving  "a  parent, 
sister  or  brother  of  the  deceased  employ^" ; 
hence  it  follows  that  the  proviso  In  section 
21  has  no  application  to  comp«nsatlon  award- 
ed under  paragraph  (a)  of  section  7.  As  we 
understand  paragraph  (a)  and  (f)  of  section 
7,  they  do  not  provide  for  determination  by 
the  Industrial  Oommlssion  of  the  proportion- 
ate share  which  each  beneficiary  Is  entitled 
to  receive  where  the  beneficiaries  are  all  of 
the  class  specified  In  paragraph  (a)  of  said 
section,  although,  as  was  held  In  the  Smlth- 
Lohr  Goal  Co.  Oase,  the  commission  must,  in 
order  to  determine  the  total  amount  of  com- 
pensation, determine  who  is  entitled  to  re- 
ceive the  same.  That  case  does  not,  however, 
hold  that  It  is  incumbent  upon  the  commis- 
sion to  determine  how  much  or  what  propor- 
tion of  the  compensation  every  member  of 
the  class  may  receive.  As  was  said  by  this 
court  in  the  case  of  Wangler  Boiler  &  Sheet 
Metal  Works  Oo.  v.  Industrial  Com.,  287 
111.  118,  122  N.  B.  366: 

"Compensation  under  the  act  in  question  Is 
analogous  to  and  is  to  take  the  place  of  dam- 
ages at  common  law  and  under  the  statute. 
While  the  right  to  compensation  is  not  a  sub- 
ject of  bequest  of  the  beneficiary,  but  continues 
in  the  dependents  of  the  beneficiary  only  In  the 
manner  provided  by  said  act,  yet  such  right  to 
compensati<»,  when  determined  according  tp 
law,  is  no  less  a  vested  right,  and  one  that  can 
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be  affected  only  hy  the  act  of  the  Legislature 
that  gave  it  Hansen  t.  Brann  &  Stewart  Co., 
90  N.  J.  Law,  444,  108  Atl.  696.  The  inten- 
tion of  the  Legislatnre  to  so  treat  that  right 
is  shown  hy  section  9  of  the  act,  which,  as  we 
have  seen,  provides  that  where  a  lump  sum  set- 
tlement is  awarded  by  the  Industrial  Board  in 
case  of  an  injury  resulting  in  death,  there  Is 
no  right  of  rejection  either  by  the  -employer  or 
beneficiary.  The  intention  of  the  Legislature 
that  such  right  shall  be  a  vested  right  is  fur- 
ther shown  by  paragraph  (g)  of  section  10  of 
the  act,  wliich  provides  for  judgment  in  the 
circuit  court  on  an  award  where  there  is  a  re- 
fusal or  failure  to  pay  the  compensation ;  such 
judgment  being  treated  as  similar  to  an  execu- 
tion. Friedman  Mfg.  Co.  v.  Industrial  Com., 
284  IlL  554,  120  N.  E.  460." 

By  paragraph  (a)  of  section  7  the  employer 
becomes  liable,  at  all  events,  to  pay  a  snm 
equal  to  four  times  the  average  earnings  of 
the  employ^,  within  the  limitations  there 
.prescribed  as  to  amount,  and,  as  we  view  the 
provisions  of  section  21  of  the  act,  the  Legis- 
lature did  not  intend  that  its  provisions  re- 
garding reduction  of  compensation  should 
apply  to  cases  enumerated  in  said  paragraph. 
The  commission  therefore  did  not  err  in  mak- 
ing the  award  without  determining  the 
amount  to  which  each  beneficiary  is  entitled. 

[4]  It  is  urged  by  cross-errors  assigned  by 
defendant  in  error  that  the  circuit  conrt 
erred  in  striking  from  the  award  the  stun  of 
$150  for  medical  services.  There  is  no  evi- 
dence as  to  what  medical  expenses  were  in- 
curred by  the  deceased  prior  to  February  24, 
1016.  The  award  of  the  Industrial  Commis- 
sion relative  to  the  amount  for  medical  serv- 
ices is  based  ui>on  the  testimony  of  Dr.  Muel- 
ler for  his  serrices  between  the  24th  day  of 
Febmary  and  the  Ist  day  of  April  following, 
in  the  year  1916.  The  services  were  not 
rendered  within  eight  we^s  of  the  date  of 
the  alleged  accident,  to  wit,  September  10, 
1915,  or  within  eight  weeks  of  the  first  day  of 
disability.  The  deceased  was  evidently  un- 
der treatment  prior  to  February  24th.  The 
services  of  Dr.  Mueller  vrere  rendered  at  the 
request  of  the  deceased.  Section. 8a  of  the 
statute  In  question,  relative  to  medical  and 
hospital  services  in  case  of  injury  not  re- 
sulting in  death,  as  amended  in  191S,  is  as 
follows: 

.  'TThe  employer  shall  provide  necessary  first 
aid,  medical,  surgical  and  hospital  services ;  also 
medical,  surgical  and  hospital  services  for  a 
period  not  longer  than  eight  weeks,  not  to  ex- 
ceed, however,  the  amount  of  $200.  The  em- 
ploy£  may  elect  to  secure  his  own  physician, 
surgeon  or  hospital  services  at  his  own  expense." 

There  is  no  evidence  in  the  record  tending 
to  show  that  the  deceased  requested  plaintiff 
in  error  to  supply  medical  services,  other 
than  the  letter  of  his  attorney  on  February 
24,  1916,  to  plaintiff  in  error,  stating  that  he 
assumed  that  plaintiff  in  error  would  as- 


sume all  obligations  of  the  Workmen's  C<xa- 
pensation  Act  Plaintiff  In  error  maintains 
a  staff  of  physicans.  The  testimony  of  de- 
ceased showed  that  he  "was  familiar  with 
that  fact,  yet  he  chose  other  medical  aid  ia 
the  treatment  he  received  prior  to  February 
24th  and  subsequent  to  the  day  of  the  Injury, 
when  the  evidence  shows  he  went  to  the  com- 
pany doctor.  His  selection  of  Dr.  Mueller 
on  February  24th  was  an  Section  to  secure- 
his  own  physician,  and  under  section  8  he 
must  be  held  to  have  elected  to  do  so  at  bis 
own  expense.  The  circuit  court  did  not  err 
in  striking  the  sum  of  $160  from  said  award. 

No  reversible  error  appearing  In  the  record, 
the  Judgment  of  the  circuit  court  will  be  af- 
firmed. 

Judgment  affirmed. 

CARTWRIGHT,  J.,  took  no  part  in  this  de- 
cision. 


(288  til.  lOO 

BBXJTEL  ▼.  FOREMAN  et  aL    (No.  12564.) 

(Supreme   Court   of  Illinois.     April   15,   1919i 
Rehearing  Denied  June  6,  1919.) 

1.  Statotbs    €=3263 — CJoNSTBUcnoN — Rbtro- 

ACTIVB  IKTKNTION. 

While  a  statute  is  not  generally  deemed  to 
be  retroactive,  it  will  be  given  a  retroactive 
effect,  when  it  was  clearly  the  intentioD  of  the 
Legislature  that  it  ^should  so  operate. 

2.  Statutes  «=s188  —  Oonbtbuotiok— TJsdai. 
Meakino  or  Words. 

In  the  construction  of  statutes,  it  is  th» 
duty  of  the  court  to  take  the  words  found  there- 
in, and  to  give  to  each  Its  ordinary,  usual 
meaning. 

8.  MUNIOIFAI,   CoBPOBAnONS    <l=9l7d(S)— Po- 

ucB  Persiok  Fttnd— Right  to  Pkrbioh— 

CoNBTBUOTioN  or  Statute. 
Police  Pension  Fund  Act,  {  3,  as  amended 
by  Laws  1917,  p.  274,  held  retroactive,  and  to 
apply  to  all  persons  who  were  entitled  to  pen- 
sions under  said  act  and  included  a  retired 
policeman,  who  had  served  20  years,  who  would 
have  been  entitled  to  a  pension  under  the  pre- 
ceding law,  but  was  excluded  therefrom,  be- 
cause not  50  years  of  age,  by  the  present  act 

4.  CONSrrruTiopf  AL  Law  ®=>102(2)  —  Mumoi- 

FAX  COBFOBATIONB  €=:>176(3) — POLIOB  PKR- 

sioN  Fund— Right  of  State  to  Takb  Awat 

Right  of  Pension. 
As  between  the  itate  and  members  of  the 
police  department  of  a  municipality,  the  state 
may  take  away  the  right  of  pension  from  a 
policeman  having  served  20  years,  by  amending 
the  statute  to  provide  pensions  in  such  cases 
only  after  attaining  the  age  of  60  years. 

Error    to    Circuit    Court,    Cook    County; 
(Charles  M.  Walker,  Judge. 

Petition  by  Joseph  B.  Beutel  and  others 
for  writ  of  mandamus  against  Oscar  G.  Fore- 
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man  and  others,  as  Tmstees  of  the  PoUce 
Pension  Fond  of  the  Olty  of  CMcago.  Judg- 
ment for  the  named  plaintiff,  and  defendants 
bring  error.    Berersed  and  remanded. 

Samnel  A.  Ettelson,  Corp.  Counsel,  of  Chi- 
cago (James  W.  Breen  and  Roy  GasklU,  both 
of  Chicago,  of  counsel),  for  plaintiffs  in  er- 
ror. 

Grant  Newell  and  Joseph  B.  Beutel,  both 
of  Chicago,  for  defendant  in  error. 

CABTER,  J.  A  petition  was  filed  by  de- 
fendant In  error  and  others  in  the  circuit 
court  of  Cook  county,  praying  that  a  writ  of 
mandamus  issue  against  Oscar  O.  Foreman 
and  others,  as  trustees  of  the  police  pension 
fund  of  the  city  of  Chicago,  commanding 
them  to  order  that  a  yearly  pension  equal 
to  one-half  the  amount  of  his  salary  be' paid 
each  of  the  petitioners.  After  the  pleadings 
were  settled  a  hearing  was  had  in  the  cir- 
cuit court,  and  a  final  order  and  Judgment 
entered  In  favor  of  Joseph  B.  Beutel,  as 
prayed  In  the  petition.  From  that  Judgment 
a  writ  of  error  was  sued  out  from  the  Appel- 
late Court  for  the  First  District,  and  the 
cause  was  transferred  from  the  Appellate 
Court  to  this  court,  apparently  on  the  ground 
that  the  constitutionality  of  a  statute  was 
Involved. 

The  brief  and  argument  of  plaintiffs  in 
error,  and  some  of  the  earlier  documents  in 
this  case,  gave  the  name  of  defendant  in  er- 
ror as  Nicholas  Berwick,  who  was  the  first 
one  named  in  the  petition  for  mandamus, 
whereas  the  testimony  was  taken  and  Judg- 
ment entered  in  the  trial  court  as  to  Joseph 
B.  Beutel,  wherefore  the  title  has  been  chang- 
ed by  proper  proceedings  in  this  court,  aifd, 
is  now  as  given  above. 

The  record  shows  that  defendant  In  error, 
Betttel,  dfter  completli^  a  service  of  20  years 
as  a  member  of  the  police  force  of  the  city 
of  Chicago,  filed  on  March  31,  1917,  an  ap- 
plication for  a  pension  with  the  plaintiffs  in 
error,  the  board  of  trustees  of  the  police  pen- 
sion fund  of  the  dty  of  Chicago;  that  on 
July  12,  1917,  bis  application  was  denied  on 
the  ground  that  the  PoUce  Pension  FunjI 
Act,  as  amended  on  July  1,  1917  (Laws  1917, 
p.  274),  provided  that  no  policeman  should 
be  pensioned  after  a  service  of  20  years  un- 
til he  should  have  reached  the  age  of  60 
years.  Plaintiffs  in  error  deny  that  Beutel 
was  60  years  of  age  on  July  1  or  July  12, 
1917,  and  argue  that  therefore,  under  amend- 
ed section  3  of  the  Police  Pension  Fund  Act, 
he  was  not  entitled  to  a  pension. 

Section  8  of  said  act,  as  amended  July  1, 
1917,  reads,  in  part,  as  follows: 

"Whenever  any  person  shall  have  been  or 
■hall  hereafter  be  appointed  and  sworn  as  a 
probationary  or  regular  policeman  in  any  snch 
city,  and  shall  have  served  for  a  period  of 
twenty  (20)  years  or  more  as  snch  policeman 
in  the  police  force  of  any  ludi  city,  or  where 
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the  combined  yean  of  service  of  such  person  in 
the  police  department  and  fire  department  of  any 
such  dty  shall  aggregate  twenty  (20)  years  or 
more,  in  either  such  case  when  such  person  shall 
have  arrived  at  the  age  of  fifty  (50)  or  more 
years  he  may  make  application  to  said  board 
for  retirement,  and  said  board  shall  order  and 
direct  that  such  policeman,  after  his  retirement 
from  the  police  force,  sliall  be  paid  a  yearly 
pension." 

[1-8]  The  PoUce  Pension  Fund  Act  (Kurd's 
Rev.  St  1917,  c.  24,  U  a91-410k)  for  a  few 
years  prior  to  July  1,  1917,  provided  that  a 
policeman  should  be  entitled  to  bis  peusiou 
after  a  service  of  20  years,  but  did  not  have 
any  provision  that  tills  could  not  be  paid 
until  he  arrived  at  the  age  of  50  years,  as 
does  the  amended  act  of  July  1, 1817,  and  it 
is  argued  by  counsel  for  defendant  in  error 
that  when  he  retired  from  the  police  force, 
on  March  31,  1917,  the  law  as  then  in  force 
entitled  him  to  a  pension  before  he  reached 
the  age  of  50  years,  if  he  had  served  20 
years  continuously  on  the  police  force  of  the 
city  of  Cliicago,  and  that  the  amendment  of 
secUon  3,  in  force  July  1, 1917,  if  it  Is  intend- 
ed to  be  retroactive  and  applies  to  this  case^ 
is  unconstitutional  and  void.  It  is  contend- 
ed by  counsel  for  plaintiffs  in  error,  and  con- 
ceded by  counsel  for  defendant  in  error,  that 
said,  amendment  to  section  3  was  intended 
to  be  retroactive  and  apply  to  aU  policemen 
who  were  raititled  to  pensions  under  said 
act 

While  it  is  true  that  ^  statute  is  not  gen- 
erally deemed  to  be  retroactive,  but  prospec- 
tive only,  in  its  force,  a  statute  will  be  given 
a  retroactive  effect  when  it  was  clearly  the 
intention  of  the  Legislature  that  it  should  so 
operate.  Hathaway  v.  Merchants'  Loan  & 
Trust  Co.,  218  lU.  580,  76  N.  E).  1060,  4  Ann. 
Cas.  164.  In  the  construction  of  statutes  It 
is  the  duty  of  the  court  to  take  the  words 
found  in  the  statute,  and  to  give  to  each  its 
opdinary,  usual  meaning.  Eddy  v.  Morgan, 
216  m.  437,  75  N.  B.  174.  We  agree  that, 
fairly  construed,  the  amendment  to  section 
3  of  the  Police  Pension  Fund  Act,  read  in 
connection  with  the  other  sections  of  the  act; 
was  intended  to  be  retroactive,  and  to  aiq;>ly 
to  all  persons  who  were  entitled  to  pensions 
under  said  act  and  that  therefore  it  included 
the  defendant  in  error  within  its  provisions. 

[4]  Counsel 'for  defendant  in  error  earnest- 
ly insist  that  the  Pension  Act  in  force  previ- 
ous to  July  1, 1917,  gave  him  a  contract  and 
property  right  in  his  pension  at  the  time  he 
filed  his  application  for  the  same,  and  there- 
fore the  amendment  in  question  must  be  held 
to  be  unconstitutional,  because  of  violating  a 
property  right  vested  in  him.  The  Legisla- 
ture cannot  pass  a  retrospective  or  an  ex 
post  facto  law  impairing  the  obligation  of  a 
contract  nor  can  It  deprive  a  citizen  of  any 
vested  right  by  a  mere  legislative  act.  Dob- 
bins V.  First  Nat  Bank,  112  111.  653.  Thia 
la  a  principle  of  general  jDrispradence, 
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"But  a  right  to  be  within  its  protection  mnst 
be  a  vested  right.  It  mnst  be  something  more 
than  a  mere  expectation,  based  upon  an  antici- 
pated continoence  of  the  existing  law.  It  must 
have  become  a  title,  legal  or  equitable,  to  the 
present  or  fnture  enjoyment  of  property  or  to 
the  present  or  future  enjoyment  of  the  demand, 
or  a  legal  exemption  from  a  demand  made  by 
another.  If,  before  rights  become  vested  in  par- 
ticular individuals,  the  convenience  of  the  state 
induces  amendment  or  repeal  of  the  laws  these 
individuals  have  no  cause  to  complain."  1 
Lewis'  Sutherland  on  Stat  Const.  (2d  Ed.)  f 
281:  People  v.  Clark,  288  HI.  221,  119  N.  E>. 
329. 

Counsel  for  plalntlfCa  In  error  contend  that 
no  person  entitled  to  a  pension  has  a  vested 
legal  right  in  said  pemslon;  that  pensions, 
considered  In  connection  with  vested  rights, 
mnst  be  held  to  be  bounties  of  the  government, 
which  that  government  has  a  right  to  give, 
withhold,  or  recall  at  Its  discretion,  while 
counsel  for  defendant;  in  error  argue  that  this 
court  in  Hughes  v.  Traeger,  264  111.  612,  106 
N.  B.  431,  and  People  v.  Abbott,  274  111.  380, 
113  N.  B.  686,  Ann.  Gas.  1918D,  450,  has  held 
that  the  pensions  to  employes  of  municipali- 
ties "are  In  'the  nature  of  compensation  for 
services  previously  rendered  for  which  full 
and  adequate  compensation  was  not  received 
at  the  time  of  the  rendition  of  the  services," 
and  that  therefore  those  decisions  which  hold 
that  a  pension  is  not  a  vested  right,  under 
such  circumstances  as  exist  here  in  the  claim 
'  of  defendant  in  eEror,  cannot  be  upheld. 
Counsel  are  in  error  in  their  argument  that 
the  decisions  of  this  court  last  referred  t» 
Intended  to  bold  that  the  right  of  pension 
was  a  vested  right  under  the  circumstances 
found  in  this  record.  In  Hughes  v.  Traeger, 
supra,  the  court  particularly  stated  the  op- 
posite, saying  (264  111.  617,  106  N.  B.  p.  433): 

"The  fund  created  by  these  deductions  remains 
subject  to  the  disposition  of  the  Legislature, 
and  the  employes  cannot  prevent  its  appropria- 
tion in  another  way  than  that  designated  by  Ae 
statute.  It  is  not  their  property,  and  the  stat- 
ute does  not  amount  to  a  contract  by  the  state 
to  use  it  in  the  manner  provided  by  the  statute. 
'A  change  in  the  disposition  of  the  fund  would 
not,  however,  violate  any  right  of  the  complain- 
ant^ for  until  the  happening  of  the  event 
designated  by  the  statute  for  its  distribution  he 
has  no  vested  right  in  the  fund,  but  only  an  ex- 
pectancy created  by  the  law,  which  the  law 
may  revoke  or  destroy.  Pennie  v.  Reis,  132  U. 
S.  464  [10  Sup.  Ct.  149,  33  L.  Ed.  426] ;  State 
V.  Trustees,  121  Wis.  44  [98  N.  W.  954]." 

Moreover,  both  of  the  opinions  in  which 
this  court  has  laid  down  the  rule  as  to  the 
basis  of  granting  pensions  which  counsel  for 
defendant  in  error  rely  on  as  giving  their 
client  a  vested  fight,  are  based  on  Dillon  on 
Municipal  Corporations,  toL  1  (5th  Bd.)  { 
430,  and  that  learned  author,  in  discussing 
the  subject  of  pensions  for  munldpal  em- 
ployes in  section  431,  adopts  the  doctrine 
laid  down  by  the  United  States  Supreme 


Court  in  Pennie  r.  Reis,  supra,  that  a  persoa 
does  not  have  a  vested  right  in  his  pension. 
That  court  said  in  that  case  with  reference 
to  the  pension  fund  (132  U.  S.  471,  10  Sup. 
Ct.  p.  151.  33  L.  Ed.  426): 

"Being  a  fund  raised  in  that  way,  it  was  en- 
tirely at  the  disposal  of  the  government,  until, 
by  tie  happening  of  one  of  the  events  stated — 
the  resignation,  dismissal,  or  death  of  the  offi- 
cers— ^the  right  to  the  spedfic  sum  promise 
became  vested  in  the  officer  or  his  representa- 
tive. It  requires  no  argument  or  citation  of  au- 
thorities to  show,  that  in  making  a  disposition 
of  a  fund  of  that  character,  previous  to  the  hap- 
pening of  one  of  the  events  mentioned,  the  state 
impaired  no  absolute  right  of  property  in  the 
police  officer.  The  direction  of  the  state,  that 
the  fund  should  be  one  for  the  benefit  of  the 
police  officer  or  his  representative,  under  cer- 
tain conditions,  was  subject  to  change  or  revoca- 
tion at  any  time,  at  the  will  of  the  Legislature. 
There  was  no  contract  on  the  part  .of  the  state 
that  its  disposition  should  always  continue  as 
originally  provided.  Until  the  particular  event 
should  happen  upon  which  the  money  or  a  part 
of  it  was  to  be  paid,  there  was  no  vested  right 
in  the  officer  to  such  payment.  His  interest  in 
the  fund  was,  until  then,  a  mere  expectancy 
created  by  the  law,  and  liable  to  b«  revoked 
or  destroyed  by  the  same  authority." 

This  court  has  practically  laid  down  the 
same  rule  in  Eddy  v.  Morgan,  supra,  and 
Pecoy  v.  City  of  Chicago,  265  m.  78,  106  N. 
E.  435.  A  reading  of  this  last  case  will  show 
that  something  of  the  same  argument  was 
made  with  reference  to  the  police  pension 
fund  being  vested  under  this  statute  as  is 
made  by  counsel  for  defendant  In  error  In 
this  case;  but  the  court  there  Indorsed  the 
reasoning  of  this  court  in  Eddy  v.  Morgan, 
supra,  and  that  of  the  United  States  Su- 
preme Court  in  Pennie  v.  Reis,  supra. 

A  full  discussion  of  the  question  of  vested 
rights  in  pension  funds  is  found  in  Oibbs  v. 
Minneapolis  lire  Det>artment  (Relief  Ass'n, 
125  Minn.  174,  145  N.  W.  1075,  Ann.  Cas. 
19150,  749,  and  In  the  exhaustive  note  fol- 
lowing the  opinion.  It  was  argued  there,  as 
here,  that  the  right  of  a  person  claiming  a 
pension  was  a  vested  one,  and  the  opinion 
quoted  from  another  decision  (Rudolph  v. 
United  States,  36  App.  Caa  D.  C.  379)  with 
approval,  as  follows: 

"The  statute  ditfers  from  a  contract  in  that 
the  government  may  withdraw  the  benefits  con- 
ferred at  any  time  it  may  deem  advisable,  after 
a  party  enters  the  service,  either  before  or  after 
the  right  to  a  pension  accrues.  *  *  *  It  also 
follows  that,  while  there  is  no  vested  right  in  a 
pension  which  cannot  be  divested  by  the  mere 
exercise  of  the  legislative  will,  if  relators  have 
any  rights  they  are  vested  ones  so  long  only 
as  the  statute  in  question  remains  in  force  and 
unchanged,  subject  to  be  divested  at  any  time 
that  Congress  may  desire." 

See^  also,  Stevens  v.  Minneapolis  Fire  De- 
partment Relief  Aaa'n,  124  Minn.  381,  145  N. 
W.  35,  60  L.  R.  A.  1018,  and  note  reviewing 
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the  anthorltleB;  21  R.  a  Lu  242;  2  McQuU- 
lin,  Mun.  Coip.  I  5U;  6  McQulllln,  Mun. 
Corp.  i  2422. 

We  can  reach  no  other  conclusion  In  this 
case  than  that,  by  the  great  weight  ot  au- 
thority In  this  and  other  Jurisdictions,  as  be- 
tween the  state  and  the  members  of  the  po- 
lice department  of  one  .of  the  municipalities 
In  this  state,  the  state  may  take  the  right  of 
pension  away,  under  such  circumstances  as 
shown  by  this  record,  without  affecting  the 
contract  right  of  the  pensioners  or  violating 
the  Constitution. 

The  judgment  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  harmony  with  the  views 
herein  expressed. 

Berersed  and  remanded. 


(288  111.  W) 

RANDOLPH  v.  HINOK. 


(No.  12568.) 


(Supreme   Court  of  Illinois.     April   15,   1919. 
Rehearing  Denied  June  5,  1919.) 

1.  New  Tbiai.  *53l76— Mattes  of  Right  in 
EXtectueitt. 

Under  the  statute,  in  the  circuit  coart  the 
parties  are  allowed  a  new  trial  in  ejectment  as 
a  matter  of  right,  if  they  comply  with  the  pro- 
visions of  the  statute,  but  sach  right  is  confined 
to  the  trial  coart. 

2.  Judombnt  «=>713(2)— Res  JuniCATA— Mat- 
tebs  That  Might  Havb  Been  Litigated. 

When  a  matter  is  brought  to  the  Supreme 
Court,  every  question  which  might  be  raised, 
and  every  objection  which  mlf;bt  be  made,  is 
settled  for  purpose  of  subsequent  litigation  by 
its  decision,  even  in  ejectment  cases;  the  doc- 
trine of  res  judicata  embracing,  not  only  what 
actually  has  been  determined  In  former  suit, 
bat  also  extending  to  any  other  matter  which 
might  have  been  determined. 

3.  Tbusts  €=>1S4— Estate  o»  Tbustei>— Pow- 
KB  TO  Sell  ob  Devise. 

Under  the  common  law,  the  legal  estate  in 
the  hands  of  a  trustee  possesses  precisely  the 
same  properties,  characteristics,  and  incidents 
as  if  the  trustee  were  the  absolute  owner. 

4.  Tbusts  «=>191(1)— Conveyance  by  Tbtjb- 

TEES— POWEB    IN    WlM.. 

A  win  empowering  trustees  and  executors 
"to  sell  any  or  all  of  my  real  estate  at  public 
or  private  sale  upon  such  terms  and  conditions, 
and  for  such  price  as  they  or  the  survivor  of 
them  may  deem  best,"  etc.,  conveyed  to  the 
trustees  all  of  testator's  realty  of  every  chai^ 
acter  without  limitation  on  their  power  to  sell 
any  trust  estate  that  he  might  have. 

5.  Tbusts  «=9l34— Poweb  oi-  TBubteb  to  Dk- 

VI8E. 

Under  deed  from  a  master  in  chancery  to 
the  grantee  denominated  simply  as  "trustee," 
the  grantee  had  power  to  devise  the  legal  titJe 
to  the  land  to  his  trustees. 


6.  BJECTlfENT    <&=326(1)    —    LiEGAI,    Tttix    — 

Tbusts  ob  Equitable  Titles. 
In  ejectment  proceedings  only  the  legal  title 
title  is  involved,  and  it  is  not  competent  to 
show  who  paid  the  consideration  money  on  a 
conveyance  of  the  premises  for  the  purpose  of 
establishing  a  trust,  since  an  equitable  title 
forms  no  bar  to  recovery  in  ejectment,  and  even 
in  case  of  a  naked  trust  the  trustee  can  recover 
in  ejectment  against  the  cestui 

7.  Tbusts  ®=>203— Conveyance  by  Trustee 
—Passage  of  Legal  Title. 

Deed  by  a  trustee  of  land  held  in  trust  for 
the  use  of  another  will  pass  the  legal  title  to 
the  grantee,  whether  made  rightiy  or  in  viola- 
tion of  the  trust  under  which  title  is  held. 

8.  Tbusts  <S=s>23&— Sale  by  Tbubtees— Exe- 
cution OF  Deed  by  One  Only. 

Und^r  Administration  Act,  §  97,  a  deed  from 
only  one  of  two  executors  and  trustees  named  in 
testator's  will  giving  power  to  sell  conveyed  the 
legal  title  to  the  land. 

9.  Tbusts   «=>203— Conveyance   by   Bxeou- 
TOB  AND  ITbustee— Title. 

Where  a  trustee,  grantee  simply  as  such, 
executed  a  formal  declaration  of  trust,  and  after 
his  death  one  of  his  executors  and  trustees, 
with  power  to  seU  and  convey,  did  convey  the 
land  involved  in  the  declaration  of  trust,  the 
legal  titie  passed. 

10.  Ejectment  ®=925(2)— Outbtandino  Title 
—Right  OF  Tbesfasseb  to  Set  tip. 

Defendant  in  ejectment,  not  claiming 
through  or  connecting  his  title  with  the  titie 
of  any  third  person  in  any  way,  being  a  mere 
trespasser,  and  without  tide,  cannot  set  np  an 
outstanding  title  in  persons  other  than  plaintiff. 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  J.  F.  Glllham,  Judge. 

Suit  in  ejectment  by  Mabel  Hartzell  Ran- 
dolph against  John  Hlnck.  From  Judgment 
for  plalntlfT,  defendant  appeals.     Affirmed. 

J.  Fred  Glister,  of  Chester,  and  Edward 
Robb,  of  Perrjrvllle,  Mo.,  for  appellant. 
H.  Clay  Homer,  of  Chester,  for  appellee. 

CARTER,  J.  This  is  a  suit  in  ejectment 
The  action  was  originally  begun  by  appellee 
as  a  forcible  entry  and  detainer  suit,  but 
an  amended  declaration  was  filed,  and  the 
court  decided  on  the  first  hearing  that  the 
cause  was  one  in  ejectment.  On  the  original 
trial  In  the  circuit  court  judgment  was  render- 
ed in  favor  of  appellee,  and  an  appeal  was 
taken  to  this  court,  wherQ  the  judgment  was 
affirmed.  Randolph  v.  Hinck,  277  111.  11,  115 
N.  B.  182.  The  appellant  thereafter,  under 
the  provisions  of  the  ejectment  statute,  made 
his  motion  for  a  new  trial  in  the  circuit  court, 
which  was  allowed,  and  a  second  trial  was 
had  under  the  Issues  joined  In  the  ejectment 
proceeding.  Judgment  was  again  entered  in 
favor  of  appellee,  and  this  appeal  followed. 

The  facts  with  reference  to  the  land  here 
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In  controTeny,  as  to  Its  sltnation  and  suiv 
roondlngs  and  the  claims  of  the  parties 
thereto,  are  set  forth  quite  fully  In  the  opin- 
ion of  this  court  in  the  former  case,  and  need 
not  be  here  restated. 

[1,2]  Counsel  for  appellant  claim  that  the 
former  suit  was  tried  originally  as  if  it  were 
a  forcible  entry  and  detainer  suit,  and  that 
much  of  the  proof  introduced  on  this  hearing 
was  not  heard  in  the  former  proceeding.  On 
the  former  hearing  appellant  based  his  claim 
almost  wholly  upon  so-called  "water  rights," 
and  admitted  that  the  record  title  of  the 
property  was  in  appellee,  while  here  counsel 
for  appellant  chiefly  base  their  argument  up- 
on the  claim  that  appellee  has  not  shown  a 
title  Justifying  a  recovery  in  ejectment  pro- 
ceeding. They  claim,  however,  that  on  this 
proceeding  there  Is  a  more  complete  showing 
as  to  the  washing  away  of  part  of  the  land 
in  controversy,  and  state  that  the  suit  for- 
merly tried  and  submitted  did  not  raise  the 
question  ta  the  same  way  it  is  raised  bere. 
We  cannot  so  hold.  On  the  first  trial  the 
question  as  to  the  water  rights  in  the  land, 
largely  based  on  the  question  of  changes  in 
the  channel  of  the  Mississippi  river,  and  ac- 
cretion, reliction,  and  submergence  with  ref- 
erence to  the  land  affected,  was  gone  into 
thoroughly,  and  this  court  held  that  the  land 
'described  and  conveyed  in  the  chain  of  title 
was  identical  with  the  land  on  this  island, 
known  as  Hinck  Island,  and  could  be  Identi- 
fied and  located  by  situation,  extent,  and 
boundary  from  the  original  survey.  The  addi- 
tional evidence  introduced  on  this  second 
bearing  Is  largely  of  a  cumulative,  nature, 
and  is  not  such  as  to  materially  change  our 
views  as  to  the  right  to  the  land  with  refer- 
ence to  Changes  in  the  channel  by  accretion, 
reliction,  or  submergence. 

Under  the  statute,  in  the  circuit  court  the 
parties  are  allowed  a  new  trial  as  a  matter 
of  right,  if  they  comply  with  the  provisions  of 
said  statute,  but  this  right  is  confined  to  the 
trial  court.  Lowe  v.  Foulke,  103  IlL  58. 
When  a  matter  is  brought  to  this  court,  every 
question  which  might  have  been  raised  and 
every  objection  which  might  have  been  made 
is  settled,  even  in  ejectment  cases.  "The 
doctrine  of  res  judicata  embraces  not  only 
what  has  been  actually  determined  in  a 
former  suit,  but  also  extends  to  any  other 
matter  which  might  have  been  raised  and 
determined  in  it"  Bradley  v.  Lightcap,  201 
111.  511,  66  N.  B.  646.  After  a  full  review  of 
the  authorities  the  same  doctrine  is  laid  down 
by  this  court  in  Spitzer  t.  Schlatt,  249  III. 
416,  94  N.  B.  504.  Under  these  authorities 
we  think  there  can  be  no  question  on  this 
record  that  appellant  is  bound  by  the  former 
decision  of  this  court  with  reference  to  his 
so-called  water  rights  in  this  land,  and  the 
argument  of  counsel  for  appellee  that  ap- 
pellant is  so  bound  on  the  question  of  the  title 
is  not  without  support  in  the  decisions.  We 
will,  however,  take  up  the  question  of  title 


as  If  we  were  assuming  that  the  dedsion  in 
the  former  case  does  not  control  here. 

On  the  first  hearing  counsel  for  appellant 
stipulated  that  the  title  was  in  appellee,  but 
refused  to  be  bound  by  that  stipulation  on  the 
second  trial,  and  couns^  for  api>ellee  intro- 
duced documents  showing,  as  appellee  ar- 
gues, the  record  title  to  be  In  her — among 
other  documents  a  deed  from  the  master  in 
chancery  of  Randolph  county  conveying  this 
and  other  property  to  "William  M.  Runk, 
trustee" ;  also  the  wUI  of  Bunk,  authorizing 
and  empowering  his  trustees  and  executors, 
Evelyn  T.  B.  Runk  and  A.  Howard  Rltter,  "to 
seU.  any  or  all  of  my  real  estate  at  public  or 
private  sale,  upon  such  terms  and  conditions 
and  for  such  price  as  they  or  the  survivor  of 
them  may  deem  best,  either  in  fee  simple  or 
for  any  less  estate,  and  to  make  good  and 
sufficient  deed  or  deeds  therefor,"  etc.;  also 
a  deed  from  Ritter,  executor  of  the  estate 
of  William  M.  Runk,  conveying  this  and  other 
property  to  William  Hartzell.'  Appellee  also 
made  proof  that  E>velyn  T.  B.  Runk,  execu- 
trix and  trustee  of  the  will  of  William  M. 
Runk,  renounced  her  right  to  serve  as  execu- 
trix, and  the  deed  from  Ritter  states  that  the 
deed  was  made  by  him  alone,  because  said 
executrix  and  trustee  under  the  will  had  re- 
nounced her  right  to  act.  The  appellee  also 
Introduced  the  will  of  William  Hartzell,  by 
which  he  devised  this  property  to  his  daugh- 
ter, Mabel  Hartzell,  appellee  herein.  The 
documents  offered  in  evidence  by  appellee 
tended  to  show  a  chain  of  title— at  least 
prima  fade — in  appellee. 

There  was  nothing  in  the  deed  from  the 
master  in  chancery  of  Randolph  county  con- 
veying this  land  to  William  M.  Runk  that  in 
any  way  indicated  the  terms  upon  which 
Runk  held  the  property  as  trustee,  the  deed 
merely  stating  that  the  land  was  conveyed  to 
"William  M.  Runk,  trustee."  The  will  of 
Runk  was  executed  In  1890.  On  the  second 
hearing  appellant  introduced  a  document 
dated  in  1887,  executed  by  Runk,  in  the  form 
of  a  declaration  of  trust,  wherein  he  declared 
that  this  land  conveyed  to  him  in  the  master's 
deed  was  held  by  him  in  trust  for  certain 
persons  (naming  them),  and  to  be  conveyed 
to  him  or  his  executors,  administrators,  and 
assigns  when  requested  by  such  persons  or 
their  legal  representatives.  It  Is  earnestly 
insisted  by  counsel  for  appellee  that  in  this 
ejectment  proceeding  this  declaration  of  trust, 
which  apparently  was  obtained  by  counsel 
for  appellant  from  the  representatives  of  the 
Runk  estate,  cannot  be  considered  as  affect- 
ing the  title,  that  a  trustee  such  as  Runk  was 
un4er  the  master's  deed  Is  the  absolute  owner 
of  the  estate  and  exercises  all  the  powers  of 
ownership,  and  that  he  may  he  treated  by 
others  as  sole  proprietor;  while  It  was  ar- 
gued by  counsel  for  appellant  that  the  dtle  ' 
which  Runk  held  as  trustee  could  not  be 
devised  by  him. 

[3-7]  The  general  rule  is  that  under  th« 
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common  law  tbe  legal  estate  In  tbe  hands  of 
a  trustee  possesses  precisely  the  same  prop- 
erties, characteristics,  and  Incidents  as  If  the 
tmstee  were  the  absolute  owner.  The  trustee 
may  sell  and  devise  it  1  Perry  on  Trusts 
(6th  Ed.)  Si  321-335,  inclusiye.  The  principal 
question,  as  this  author  says,  that  here  arises 
as  to  the  power  to  devise*  Is  whether  the 
words  of  the  will  were  Intended  to  embrace 
estates  held  by  the  testator  in  trust,  and  he 
farther  says  (sections  335,  336)  that  a  general 
devise  of  real  estate  will  pass  estates  vested 
In  the  testator  as  trustee  or  mortgagee,  unless 
a  contrary  intention  can  be  collected  from 
the  expressions  of  the  will -or  from  the  pur- 
XXNses  or  limitations  to  which  the  devised 
lands  are  subjected.  We  think  it  Is  dear, 
under  this  reasoning  and  under  the  wording 
of  WlUlam  M.  Runk's  will,  that  he  conveyed 
to  his  trustees  all  of  his  real  estate  of  every 
character,  and  did  not  intend  to  limit  their 
jwwer  to  sell  any  trust  estate  that  he  might 
have.  The  master's  deed  of  record  in  Ran- 
dolph county  conveyed  to  Runk,  as  trustee, 
the  land  In  question,  and  under  the  doctrine 
laid  down  in  Perry  on  Tmsta,  heretofore 
referred  to,  and  the  decisions  therein  cited, 
Runk  had  the  power  of  devising  the  legal  title 
to  his  trustees  and  did'  so  devise  it  In  eject- 
n^ent  proceedings  only  the  legal  title  is  In- 
volved. It  is  not  competent  In  such  an  action 
to  show  who  paid  the  consideration  money  on 
the  conveyance  of  the  premises  for  the  pur- 
pose of  establishing  a  trust  CJhlniquy  v. 
CathoUc  Bishop  of  CSilcago,  41  IlL  148.  An 
equitable  title  forms  no  bar  to  recovery  in 
ejectment  Fischer  v.  Eslaman,  68  111.  78. 
Even  in  case  of  a  naked  trust  the  law  is  bo 
Insistent  upon  the  legal  title  being  sustained 
that  it  enables  the  trustee  to  recover  in  eject- 
ment against  the  cestui  que  trust  Reece  y. 
Allen.  5  Oilman,  236,  48  Am.  Dec.  336.  A 
deed  by  a  trustee  for  land  held  in  trust  for 
the  use  of  another  will  pass  the  legal  title 
to  the  grantee,  whether  it  was  rightly  made 
or  made  in  violation  of  the  trust  under  which 
the  title  was  b^d.  Walton  v.  FoUansbee,  131 
lU.  147.  23  N.  E.  332;  Ohapin  v.  Billings,  91 
111.  639. 

[I,  •]  Counsel  for  appellant  also  insist  that 
the  deed  from  Rltter  to  Hartzell,  being  ex- 
ecuted by  only  one  of  the  executors  named  in 
Ruhk's  will,  did  not  convey  the  title.  Un- 
der section  07  of  our  act  on  administration 
(Hnrd's  Stat  1917,  p.  27),  passed  in  1872,  if 
an  executor  fails  or  refuses  to  qualify  the 
others  may  execute  the  power,  thu^  making 
it  impossible,  by  failure  or  refusal  to  qualify. 
to  prevent  the  execution  of  the  power  by  the 
remaining  executors.  Starr  v.  Willoughby. 
218  111.  485,  75  N.  E.  1029,  2  L.  R.  A.  (N.  S.) 
623.  Under  the  authorities  the  legal  title 
was  certainly  conveyed  through  the  master's 
deed  to  Runk,-  the  will  of  Runk,  and  the  deed 
of  one  of  his  executors,  to  William  Hartzell, 
tlie  father  of  appellee.  Even  If  It  be  conceded 
for  the  purposes  of  this  hearing  that  appel- 


lant conld  rlghtfuHy  introduce  the  declara- 
tion of  trust  signed  by  Runk  and  have  the 
equitable  title  considered,  as  shown  by  that 
declaration,  on  this  hearing,  we  do  not  think 
it  would  diange  the  fact  that  the  legal  title 
was  conveyed  to  Hartzell,  regardless  of  the 
provisions  of  the  declaration  of  trust  and 
moreover  such  declaration  of  trust  was  not 
recorded  In  Randolph  county  before  Hartzell 
purchased  this  land,  and  there  is  nothing  in 
the  record  Indicating  that  he  knew  anything 
abont  it 

[1 0]  The  argument  of  counsel  for  appellant 
Is  to  the  effect  that  tmder  the  declaration 
of  trust  offered  by  them  it  is  shown  that  the 
equitable  title  to  this  property  must  stand 
in  the  name  of  the  heirs  and  legatees  of  the 
beneficiaries  therein  named,  and  appellant  in 
no  way  claims  title'  through  any  of  these 
beneficiaries  or  any.  third  person  not  con- 
nected with  this  litigation.  Appellant  does 
not  claim  any  record  title  to  this  property, 
but  only  claims  that  the  land  was  vacant  and 
unoccupied  at  the  time  of  his  entry,  and  that 
therefore  he  is  entitled  to  It  first  because  ap- 
pellee has  failed  to  prove  title  In  herself,  and, 
second,  because  appellant  has  proved  title 
in  a  third  person.  Appellant  does  not  claim 
through  or  connect  his  title  with  the  title  of 
an^  third  person  in  any  way,  and  therefore, 
being  a  mere  trespasser  and  without  title,  he 
cannot  set  up  an  outstanding  title  in  another. 
Casey  v.  Klmmel.  181  HI.  164,  64  N.  E.  905; 
Anderson  v.  Gray,  134  lU.  660,  25  N.  E.  843, 
23  Am.  St  Rep.  696;  9  R.  O.  L.  870. 

The  points  already  discussed  In  this  opinion 
are  the  principal  ones  relied  upon  by  counsel 
for  appellant  as  to  why  the  case  should  be 
reversed.  Th^,  however,  do  discnss  other 
questions  incidentally,  which  they  argue  tend 
to  show  that  there  was  a  defect  In  appellee's 
chain  of  title  as  proved  on  the  trial — among 
others,  the  question  whether  the  patent  from 
the  government  to  the  original  owner  of  the 
land  was  sufficient  to  identify  and  'convey  the 
property ;  another,  to  the  effect  that  the  rec- 
ord shows  that  a  trustee  in  the  chain  of  title 
bought  the  land  at  his  own  sale;  another, 
that  the  sale  under  a  certain  trust  deed  was 
made  after  the  two  years  provided  for  in 
said  deed ;  and  another,  that  one  of  the  plats 
of  the  property  was  not  properly  certified  to. 
We  deem  it  sufficient  to  say  that  we  have 
considered  all  of  these  questions,  and  do  not 
think  any  of  them  should  be  sustained.  We 
think'  the  patent  of  the  land  as  finally  In- 
troduced in  evidence  satisfied  the  require- 
ments of  the  law.  We  do  not  think  that  the 
record  shows  that  the  trustee  bought  at  his 
own  sale.  The  sale  which  is  objected  to  as 
being  made  after  the  2  years  provided  for  in 
the  trust  deed  was  made  more  than  60  years 
ago,  and  no  one  directly  interested  in  the 
record  title  has  objected.  This  point  we  aeem 
without  merit,  as  we  do  the  one  with  refer- 
ence to  the  plat  not  being  properly  certified. 
The  conclusion  necessarily  follows  that  the 
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trial  court  rightly  entered  a  Judgment  in 
favor  of  appellee. 

a:be  judgment  of  the  drcult  court  will  be 
afBrmed. 

Judgment  affirmed. 


<288  111.  163) 

SEGGEBRtTCH  v.  INDUSTRIAL  COMMIS- 
SION ct  aL     (No.  12585.) 

(Supreme   Court   of  Illinois.     April  15,  1919. 
Rehearing  Denied  June  8,  1919.) 

1.  Mastee  and  Sebvant  «=s»361— Wobkmbn's 

COUFENSATIOir     ACT— HaZABDOUB     ElCPLOT- 
MENT. 

Where  neither  the  employer  nor  employ^  had 
elected  to  come  under  the  Workmen's  Compen- 
sation Act,  whether  they"  were  under  that  act 
depended  upon  nature  of  employment  and  the 
business  engaged  in  at  time  of  the  injury,  and 
whether  employ6  was  injured  in  line  of  em- 
ployment coming  within  purriew  of  section  3, 
defining  hazardous  employments. 

2.  Masteb  and  Sebvant  <S=>363— Workmen's 
Compensation  Act  —  BLazabdous  Emfu>t- 

MENT. 

An  individaal  engaged  in  farming  and  oth- 
«r  business,  who  employed  men  without  regular 
duties,  and  who  had  not  elected  under  Work- 
men's Compensation  Act,  |  1,  to  come  under 
^the  act,  was  not  operating  tiiereunder  in  respect 
to  his  farming,  not  within  hazardous  occupa- 
tions enumerated  in  section  3,  so  that  Indus- 
trial Commission  had  no  jurisdiction  to  award 
compensation  to  an  employ^  injured  while  haul- 
ing fertilizers. 

3.  Masteb  and  Sebvant  <8=9346— Workmen's 
Compensation  Aci^Pubpobe. 

The  intention  of  Workmen's  Compensation 
Act  in  specifying  certain  occupations  as  extra- 
hazardous, and  in  depriving  employer  of  cer- 
tain defenses,  was  to  secure  to  employes  en- 
gaged in  such  occupations  greater  protection 
than  was  afforded  by  the  pre-existing  law. 

Error  to  Circuit  Court,  Will  County;  Dor- 
ranee  Dlbell,  Judge. 

Proceeding  by  Henry  J.  Luecke  for  an 
award  of  compensation  under  the  Workmen's 
Compensation  Act,  opposed  by  William  Segge- 
bruch,  employer.  From  a  judgment  of  the 
circuit  court  affirming  an  award  of  the  In- 
dustrial Commission  In  favor  of  claimant,  the 
employer  brings  error.  Reversed  and  re- 
manded, with  directions. 

Bowles  &  Bowles,  of  Chicago,  and  CDon- 
nell,  Donovan  &  Bray,  of  JoUet,  for  plaintiff 
in  error. 

Barr,  McNaughton  &  Barr,  of  Springfield, 
for  defendant  In  error. 

STONE,  3.  The  circuit  court  of  Will 
county  affirmed  an  award  of  the  Industrial 


Commission  in  favor  of  defendant  In  error, 
Henry  J.  Luecke,  for  injuries  received  by 
him  while  in  the  employment  of  the  plaintiff 
In  error. 

Defendant  in  error  was  injured  on  the  8th 
day  of  February,  1915,  while  engaged  in  haul- 
ing manure  and  refuse  from  the  barn  of  the 
plaintiff  In  error  "to  certain  farm  land  owned 
and  operated  by  plaintiff  in  error.  It  ap- 
pears from  the  evidence  before  the  arbitrator 
that  at  the  time  and  prior  to  the  day  of  the 
accident  in  question  the  plaintiff  in  error  was 
engaged  in  farming.  In  conducting  a  retail 
flour  and  feed  store,  a  saloon,  a  grain  eleva- 
tor, and  In  retailing  sand,  gravel,  tile,  and 
brick.  In  the  village  of  Crete,  Will  county, 
III.  The  elevator  was'  the  usual  grain  eleva- 
tor located  near  the  railroad  tracks,  to  which 
farmers  hauled  their  grain  over  a  dump, 
from  which  the  grain  was  elevated  to  bins  by 
machinery  driven  by  an  electric  motor.  The 
grain  in  the  elevator  was  shipped  out  in  cars, 
and  part  of  the  grain  was  hauled  by  teams 
from  this  elevator  to  Chicago  Heights,  a  dis- 
tance of  about  five  miles,  and  part  of  the 
grain  was  hauled  to  a  feed  store  operated  by 
plaintiff  in  •  error  at  the  village  of  Crete. 
Plaintiff  in  error  ovraed  and  operated  a  farm 
of  117  acres  about  one  mile  from  the  village, 
and  also  owned  a  subdivision  to  the  village  of 
about  20  acres.  The  brick,  tile,  stone,  gravel, 
and  sand  were  handled  direct  from  the  cars 
on  which  they  were  shipped  into  Crete,  or 
were  sometimes  unloaded  onto  the  ground 
along  the  grain  elevator  switch  track  and 
hauled  out  by  the  farmers.  Sometimes  the 
gravel  was  hauled  direct  from  the  cars  or 
the  storage  on  the  ground  aforesaid  direct  to 
the  public  roads  by  the  teams  of  the  plaintiff 
In  error.  The  accounting  part  of  all  business 
except  the  saloon  was  carried  on  in  the  office 
located  at  the  feed  and  flour  store.  The 
plaintiff  in  error  had  four  or  five  horses  at 
the  tlipe  of  the  accident  These  horses  were 
kept  in  the  bam  on  the  premises  where  the 
feed  store  and  the  residence  of  the  plaintiff 
In  error  were  located,  and  were  used  in  con- 
nection with  all  of  his  aforesaid  businesses. 
The  manure  from  the  bam  was  in  a  concrete 
bin  adjoining  the  bam,  and  when  the  bin  was 
full  the  men  employed  by  plaintiff  in  error 
would  haul  It  out  to  the  farm  and  onto  the 
land  In  the  subdivision.  On  the  day  of  the 
accident  defendant  In  error  was  emptying 
the  bin  and  hauling  the  contents  thereof  onto 
the  subdivision  with  a  team  and  wagon,  and 
while  unloading  the  manure  he  was  either 
thrown  or  fell  from  the  wagon  and  was  badly 
injured.  He  was  sent  to  the  hospital  at  Chi- 
cago Heights,  where  he  remained  for  several 
months,  and  at  which  place  one  leg  was  am- 
putated because  of  the  condition  produced'  by 
the  Injury. 
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Several  men  were  employed  by  the  plaln- 
-tifl  in  error,  none  of  whom.  Including  the 
defendant  In  error,  had  any  regular  duty. 
Defendant  In  error  did  every  kind  of  work 
for  the  plaintiff  In  error  except  office  work. 
Sometimes  he  worked  at  the  elevator,  at 
which  time  he  stopped  and  started  the  ma- 
-chlnery ;  at  other  times  he  worked  in  connec- 
tion with  the  gravel,  sand,  brick,  and  tile, 
unloading  or  hauling  the  same  from  the  car; 
At  other  times  he  hauled  grain  from  the  ele- 
vator to  Chicago  Heights;  at  other  times  he 
hauled  flour  and  feed  to  the  store  buildings 
at  Crete;  at  other  times  he  worked  on  the 
farm  during  the  farming  season.  Defendant 
in  error  testified  that  he  took  care  of  the 
teams;  that  he  did  not  know  the  character 
of  the  work  he  did  the  day  before  the  acci- 
dent. On  cross-examination  he  stated  that 
he  was  hauling  manure  for  fertilizer;  that 
he  had  hauled  the  same  that  year  to  other 
places ;  that  he  worked  the  land  for  plaintiff 
In  error  during  the  proper  season;  that  on 
the  day  of  the  accident  he  hauled  manure 
because  he  did  not  have  any  other  work  on 
hand;  that  the  elevator  was  used  in  the  fall 
when  grain  came  in;  that  he  did  not 
know  whether  or  not  he  worked  in  the  eleva- 
tor during  the  month  of  February  in  which 
he  was  injured. 

The  Industrial  Commission  found  that  de- 
fendant bi  error  and  plaintiff  in  error  were 
operating  under,  and  were  subject  to  the 
terms  and  provisions  of,  the  Workmen's 
<!ompensatlon  Act  (Laws  1913,  p.  335) ;  that 
the  injury  of  the  defendant  In  error  was  an 
accidental  Injnry  arising  out  of  and  In  the 
course  of  his  employment;  that  the  ap- 
plicant sustained  temporary  total  disability 
for  a  period  of  24  weeks  and  the  loss  of  one 
leg;  that  medical  and  hoqpital  services  were 
furnished  by  the  plaintiff  in  error  to  the  ex- 
tent of  $40 ;  and  that  applicant  had  expended 
in  addition  thereto  .$160  during  a  period  of 
eight  weeks  after  the  accident  The  commis- 
sion allowed  an  award  of  $6  per  week  for  24 
weeks,  and  a  further  award  of  $6  per  week 
for  175  weeacs  and  said  amount  of  $160. 
Plaintiff  in  error  filed  his  petition  for  a  writ 
of  certiorari  In  the  circuit  court  of  Will 
county,  and  that  court  affirmed  the  award 
and  quashed  the  writ 

[1]  The  only  contention  of  the  plaintiff 
in  error  is  that  the  court  erred  in  affirming 
the  award,  for  the  reason  that  the  plaintiff  In 
error  was  not  under  the  provisions  of  the 
Workmen's  Compensation  Act  either  by  elec- 
tion or  by  virtue  of  the  hazardous  nature  of 
his  business  or  employment  It  is  admitted 
that  neither  the  employer  nor  employe  had 
elected  to  come  under  the  provisions  of  said 
act  Whether  or  not  the  parties  hereto  were 
under  the  Workmen's  Compensation  Act  de- 
pends upon  the  nature  of  the  employment 


and  the  business  engaged  in  at  the  time  of 
the  injury.  It  is  evident  plaintiff  In  error 
followed  a  varied  line  of  business,  and  the 
test  is  whether  or  not  the  defendant  in  error 
was  at  the  time  he  was  Injured  working  in 
a  Une  of  employment  which  comes  within  the 
purview  of  section  3  of  the  Workmen's  Com- 
pensation Act  Vaughan's  Seed  Store  v. 
Slmonini,  276  DL  477,  114  N.  B.  163,  Ann. 
Cas.  1918B,  713. 

[2,  3]  It  is  urged  by  defendant  in  error  that 
plaintiff  in  error  was  engaged  In  conducting 
an  elevator  business,  and  that  such  elevator 
business  is  a  liazardous  occupation.  It  was 
said  in  Vaughan's  Seed  Store  case,  supra: 

"The  reasonable  interpretation  of  paragraph 
(b)  of  section  3  is  that  the  provisions  of  para- 
graph (a)  shall  only  apply  to  an  employer  en- 
gaged in  the  extrahazardous  occupations  men- 
tioned, •  •  •  and  it  was  not  intended  that 
employers  engaged  In  such  extrahazardous  oc- 
cupations should  for  that  reason  be  subject  to 
any  greater  liability  to  their  employes  not  en- 
gaged in  such  occupations  than  other  employ- 
ers under  the  same  circumstances.  The  defend- 
ant in  error  was  not  an  employer  of  the  plain- 
tiff in  error  in  any  of  the  extrahazardoos  oc- 
cnpations  mentioned  in  section  3,  and  plaintiff 
in  error  was  not  exposed  to  any  of  the  dangers 
arising  from  such  extrahazardons  occupations. 
Whether  or  not  the  defendant  in  error,  as  to 
any  part  of  its  business,  was  subject  to  the  pro- 
visions of  the  Workmen's  Compensation  Act, 
it  was  not  subject  to  such  provisions  so  far  as 
the  plaintiff  in  error  was  concerned." 

The  defendant  In  error,  as  appears  from  the 
record,  was  at  the  time  of  his  injury  engaged 
in  the  spreading  of  fertilizer  over  certain 
farm  land  of  the  plaintiff  In  error.  This  oc- 
cupation was  that  of  farming — a  business 
not  Included  within  paragraph  (b)  of  section 
3  of  the  Workmen's  Compensation  Act  In 
the  case  of  Fruit  v.  Industrial  Board,  284  IlL 
154,  119  N.  E.  931,  the  employer  was  engaged 
In  the  retail  coal  business,  and  the  employ^ 
was  injured  while  employed  in  that  business. 
It  was  urged  that  because  of  the  fact  that 
the  employer  conducted  also  the  business  of 
delivering  goods  for  a  wholesale  house  he 
was  thereby  brought  under  paragraph  (b),  {  3, 
of  the  act  as  a  carrier.  This  court  there 
held  that  whether  or  not  he  had  at  times  en- 
gaged in  the  business  of  delivering  goods  for 
others  was  Immaterial,  as  the  employe  was, 
at  the  time  he  was  injured  or  employed,  not 
working  in  that  line  of  employment  or  in  do- 
ing anything  connected  therewith. 

By  section  1^  of  the  Workmen's  Compensa- 
tion Act  any  employer  is  authorized  to  elect 
to  provide  and  pay  compensation  for  acciden- 
tal injuries  to  his  employes  arising  out  of  and 
In  the  course  of  the  employment  He  is  not, 
however,  required  by  the  act,  under  that  sec- 
tion, to  pay  such  compensation,  as  such  pay- 
ments are  entirely  voluntary.  If  he  does 
not  so  elect,  be  remains  subject  to  the  same 


Digitized  by 


Google 


278 


123  NORTHEASTERN  REPORTER 


(111. 


.  liabilities  and  may  make  the  same  defenses 
as  before  tbe  passage  of  the  act.  Section  3 
limits  this  right  of  election,  as  that  section 
presumes  that  all  employers  engaged  in  the 
different  occnpations  or  businesses  therein 
specified  have  elected  to  come  under  the  act 
In  case  snch  employers  do  not  act  concerning 
an  election,  and  if  they  do  elect  not  to  come 
under,  the  act  they  surrender  the  right  to 
introduce  tbe  defenses  of  assumed  risk,  n%- 
llgence  of  fellow  servants,  and  contributory 
negligence.  The  Intention  and  purpose  of  the 
Workmen's  Compensation  Act  in  specifying 
certain  occupations  as  extrahazardous,  and 
In  depriving  the  employer  of  the  right  of  said 
defenses  thereto,  is  to  secure  to  the  employes 
engaged  in  such  extrahazardous  occupations 
a  greater  degree  of  protection  than  was  af- 
forded by  the  law  previous  to  the  enactment 
of  that  act.  It  was  not  the  purpose  to  extend 
the  provisions  of  the  act  to  occupations  not 
having  any  connection  with  the  extrahaz- 
ardous occupations  mentioned  in  section  3. 
To  hold  otherwise  would  be  to  hold  that  said 
section  3  applies  to  all  occupations,  and  that 
all  employers  come  under  the  act,  regardless 
of  whether  or  not  they  had  elected  to  do  so. 
The  fact  that  the  defendant  in  error  here 
did  at  times  operate  tbe  machinery  of  the 
elevator  does  not  aid  his  contention,  for  the 
reason  that  he  was  not  engaged  In  that  oc- 
cupation at  the  time  of  his  injury,  nor  was  he 
engaged  in  any  occupation  Incident  thereto, 
and  had  not  been  during  the  month  in  which 
he  was  injured.  Tbe  fact,  tf  it  be  a  fact,  that 
his  employer  would  at  times  engage  in  occu- 
pations coming  within  section  3  is  of  no  avail 
her^,  where  the  Injury  of  the  employe  did  not 
arise  out  of  or  in  the  coarse  of  his  employ- 
ment at  sndi  hazardous  occupation  or  any 
occupation  Incident  thereto.  Prult  v.  Indus- 
trial Board,  supra ;  Vaughan's  Seed  Store  v. 
Slmonlni,  supra;  Hochspeier  T.  Industrial 
Board,  278  111.  623,  116  N.  B.  121,  L.  R.  A. 
1918F,  227. 

As  tbe  defendant  in  error  was  not  engaged 
in  any  occupation  referred  to  in  section  3, 
and  there  was  no  election  on  his  part  or  on 
the  part  of  the  employer  to  come  under  the 
Oompensatlon  Act,  it  follows  that  they  were 
not  operating  under  said  act,  and  that  the 
Industrial  Commission  was  without  Jurisdic- 
tion to  award  the  compensation  in  this  case, 
and  the  circuit  court  erred  in  affirming  -the 
award  and  quashing  the  writ  of  certiorari 

It  is  urged  by  the  defendant  in  error,  on 
cross-errors,  that  the  circuit  court  should 
have  stricken  from  the  record  the  testimony 
taken  before  the  Industrial  Commission,  but 
not  heard  by  the  board  of  arbitrators,  for  the 
reason  that  the  transcript  of  said  testimony 
taken  on  review  was  not  filed  within  the 
time  prescribed  by  the  act.    As  it  appears 


from  the  testimony  taken  before  the  board 
of  arbitrators  that  the  defendant  in  error 
was  not  engaged  in  an  extrahazardous  oc- 
cupation, and  was  not  therefore  within  the 
purview  of  the  Compensation  Act,  whidi 
facts  are  not  in  any  way  changed  by  the  tes- 
timony takoi  before  the  commission  on  re- 
view, It  does  not  become  material  here  to 
decide  whether  or  not  the  transcript  of  said 
testimony  taken  on  review  was  properly  pre- 
served or  filed  in  apt  time. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed to  said  court,  with  directions  to  set  aside 
the  findings  of  said  commission  and  quash 
the  record. 

Reversed  and  remanded  with  directions. 


(2S8  ni.  126; 
CHICAOO,  R.  I.  &  P.  RY.  CO.  v.  INDUS- 
TRIAL. COMMISSION  et  aL 
(No.  12511.) 

(Supreme  Court  of  Illinois.   'April  15,  1919. 
Rehearing  Denied  June  6,  1919.) 

1.  Master  and  SEBVAm-  €=>373— Wobkukh'b 

COUPENSATION   ACT— INJUBY    "ABIBINO    OUT 
or   EMPLOTIDSNT"— 'HOMICIDB. 

Where  a  locomotlTe  boiler  washer's  helper 
quit  work,  and  thereby  obliged  the  boiler 
washer  to  apply  to  the  foreman  for  another 
helper,  which  angered  the  first  helper,  who  in 
the  ensuing  quarrel  shot  the  boiler  washer,  the 
shooting  was  incidental  to,  and  arose  out  of, 
the  employment  within  the  Workmen's  Compen- 
sation Act 

2.  GOMKERCE    ®=»27(S)— RAIISOAD    EUPLOTtiS 

— "Intkbstatb  Commebce." 
A  locomotive  boiler  washer  shot  and  killed 
by  another  employ^  of  defendant  while  engaged 
in  washing  a  boiler  on  a  locomotive,  not  assign- 
ed to  any  particular  train  or  work,  but  stand- 
ing in  defendant's  yards  ready  to  be  assigned  to 
either  intrastate  or  interstate  commerce,  is  not 
engaged  in  interstate  commerce,  bo  as  to  pre- 
vent recovery  under  the  Workmen's  Compensa- 
tion Act 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

Cartwright  and  Dmm,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Cook  County; 
Oscar  M.  Torrlson,  Judge. 

Proceedings  under  tbe  Workmen's  Compen- 
sation Act  by  Katherlne  Kraujalis  for  com- 
pensation for  the  death  of  Alexander  Krau- 
jalis, opposed  by  the  Chicago,  Rock  Island  &  - 
Pacific  Railway  Company,  employer.  An 
award  of  compensation  was  made  by  the  In- 
dustrial Commission,  confirmed  by  the  clr^ 
cult  court,  and  certified  to  the  Supreme  Court 
for  review  by  writ  of  error.    Affirmied. 
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M.  L.  Bell  and  A.  B.  Enoch,  both  of  CU- 
cago,  for  plalntUI  In  error. 

John  li.  Hopkins  and  A.  G.  Abbott,  both  of 
Chicago,  for  defendant  In  error. 

'  FABMEB,  3.  Alexander  Kraujalls  was 
employed  by  the  Chicago,  Bock  Island  & 
Pacific  Ballway  Company  in  Its  yards  at  Blue 
Island  as  a  locomotive  boiler  washer.  While 
ehgaged  In  work  he  was  shot  and  killed  In. 
the  roundhouse  of  the  railroad  company  by 
another  employ^  of  the  cofnpany,  who  was 
known  as  a  machinist's  helper,  and  was  em- 
ployed by  the  same  company.  The  killing 
occurred  Monday  night  November  19,  1917. 
Kraujalls  left  surviving  him  a  wife  and  two 
children,  and  application  was  made  for  com- 
pensation under  the  Workmen's  Compensation 
Aqt  (Hurd's  Rev.  St  1917,  c.  48,  H  126-1521) ; 
it  being  claimed  that  the  death  occurred  in 
the  course  of  and  arose  out  of  the  employ- 
ment of  deceased. 

Kraujalls  was,  as  we  have  said,  a  locomo- 
tive boiler  washer,  and  for  some  months  his 
Assistant  or  heli)er  in  that  work  was  his 
brother-in-law,  Kaupus.  Saturday  night,  No- 
vember 17th,  Kaupus  was  not  on  duty,  and 
Himt,  a  machinist  helper,  was  assigned  to 
the  duty  of  assisting  deceased  in  the  work. 
Through  the  week  machinist  helpers  were 
let  <M  at  11:30  p.  m.,  and  on  Saturday  night 
at  10:30  p.  m.  Saturday  night,  November 
17th,  Hunt  quit  and  left  his  work  about 
10  o'clo<^  p.  m.,  and  deceased  was  left  vrlth- 
out  any  helper.  Kraujalls  reported  that  fact 
to  the  foreman,  Dan  Dougherty,  and  the  fore- 
man directed  him  to  get  a  Mexican  to  help 
him  the  rest  of  the  night.  Monday  night, 
November  19th,  Kaupus  was  assisting  Kran- 
ia.yta  as  his  helper,  and  Hunt  was  at  work  as 
a  helper  to  a  machinist  named  Deady.  About 
7  o'clock  p.  vou  the  deceased  went  to  the  store- 
bouse  for  some  oil,  and  about  the  same  time 
Hunt  was  sent  by  Deady  to  the  same  store- 
bonse  for  some  cotter-keys.  The  two  men 
met  in  the  storehouse,  and  a  quarrel  ensued. 
Hunt  called  deceased  a  vile  name,  and  they 
engaged  in  a  fight.  Kraujalls  threw  Hunt 
down  and  held  hUn  for  some  minutes.  Hunt 
pleaded  with  him  to  be  allowed  to  get  up, 
which  Kraujalls  permitted  him  to  do,  and 
when  he  arose  he  struck  Kraujalls  on  the 
jaw  and  "put  him  out."  Kraujalls  called  for 
his  brother-in-law,  Kaupus,  who  came  to  the 
storehouse  and  threw  Hunt  out.  He  testified 
Hunt  said  Kraujalls  had  reported  him  to  the 
boss  and  that  if  he  was  fired  he  would  kill 
Kraujalls.  Immediately  afterwards  Krau- 
jalls and  Kaupus  went  to  the  office  of  Dough- 
erty, the  foreman,  and  reported  that  Hunt 
was  fighting  them.  Hunt  had  returned  to 
his  place  of  work,  and  Dougherty  and  the  two 
men  went  to  where  Hunt  was  engaged,  and 
Dougherty  called  for  Hunt.  He  came  to 
where  the  men  were,  and  there  struck,  or 
tried  to  strike,  Kaupus  with  a  sledge  ham- 


mer. In  some  manner  the  sledge  haD>mer  got 
out  of  Hunt's  hands,  and  Elaupus  testified  he 
then  tried  to  grab  him  in  the  breast  About 
that  time  another  employ^  came  t^  with  a 
hose  on  bis  shoulder,  and  Kaupus  took  the 
hose  and  "struck  Hunt  with  the  end  of  it,  on 
which  was  a  metal  tip.  The  blow  staggered 
Hunt  and  when  he  recovered  he  ran  or  went 
away.  Kraujalls  and  Kaupus  went  back  to 
the  engine  they  were  washing  out  Kaupus 
turned  the  water  on,  and  Kraujalls  was 
handling  and  directing  the  hose.  While  they 
were  thus  engaged.  Hunt  came  with  a  revolv- 
er and  began  shooting  at  Kaupus.  One  bul- 
let passed  through  Kaupus's  shirt,  and  he  ran 
away.  Hunt  then  shot  Kraujalls,  wounding 
him  so  severely  that  he  died. 

The  above  is  the  substance  of  the  material 
testimony  as  to  how  the  death  occurred.  The 
arbitrator  before  whom  the  application  for 
compensation  was  heard  denied  compensa- 
tion. A  petition  for  a  review  was  filed  before 
the  Industrial  Commission,  and  upon  the 
hearing  the  commission  awarded  compensa- 
tion to  the  applicant.  The  award  was  con- 
firmed by  the  circuit  court  of  Cook  county, 
and  that  court  certified  the  cause  was  a 
proper  one  to  be  reviewed  by  the  Supreme 
Court  Accordingly  the  case  is  before  us  by 
writ  of  error. 

A  reversal  is  asked  by  the  plalntiflF  in  er^ 
ror  upon  two  grounds:  (1)  The  Injury  to  de- 
ceased which  caused  his  death  did  not  arise 
out  of  his  employment;  (2)  both  deceased 
and  Hunt  were  engaged  In  interstate  com- 
merce at  the  time  of  the  shooting,  and  no 
award  can  therefore  be  made  under  the  state 
Compensation  Act 

The  determination  of  the  question  whether 
an  Injury  arose  out  of  the  employment  in 
some  cases  presents  one  of  the  most  difficult 
problems  in  connection  with'  the  act  Glass 
on  Workmen's  Compensation,  40.  This  Court 
has  In  several  cases  adopted  the  definition  of 
the  Supreme  Court  of  Massachusetts  in  the 
McNlcol  Case,  215  Mass.  497, 102  N.  E.  687,  L. 
R.  A.  1916A,  306,  viz.: 

"It  [the  injury]  'arises  out  of  the  employ- 
ment when  there  is  apparent  to  the  rational 
mind,  upon  consideration  of  all  the  <drcum- 
stances,  a  causal  connection  between  the  con- 
ditions uoder  which  the  work  is  required  to  be 
performed  aod  the  resulting  injury.  Under  this 
test,  if  the  injury  can  be  seen  to  liave  followed 
as  a  natural  incident  of  the  work  and  to  have 
been  contemplated  by  a  reasonable  person  fa- 
miliar with  the  whole  eitnktion  as  a  result  of 
the  exposure  occasioned  by  the  nature  of  the 
employment,  then  it  arises  'out  of  the  employ- 
ment" 

See  Ohio  Building  Vault  Co.  v.  Industrial 
Board,  277  lU.  96,  115  N.  B.  149;  .Mueller 
Construction  Co.  v.  Industrial  Board,  283  111. 
148,  118  N.  E.  1028,  L.  B.  A.  1918F,  891,  Ann. 
Cas.  1918E,  808. 

[1]  Kraujalls  was  not  the  superior  of 
Hunt  in  the  sense  that  be  bad  authority  to 
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discharge  talm,  but  bis  (Kraujalls')  work  was 
Budi  that  he  could  not  perform  It  without 
the  assistance  of  a  helper.  When  the  helper 
quit  work  before  the  work  was  completed,  It 
was  his  dafy  to  ask  the  foreman  for  help, 
which  made  It  necessary  for  him  to  Inform 
the  foreman  his  helper  had  quit  work.  It 
was  the  performance  of  this  duty  that 
aronsed  the  anger  of  Hunt  and  cansed  him  to 
quarrel  and  flght  with  Kraujalls.  It  does 
not  appear  that  Kraujalls  at  any  time  was 
the  aggressor  or  sought  an  altercation  with 
Hunt  The  meeting  of  the  two  men  at  the 
storehouse  the  night  of  the  shooting  was  ac- 
cidental. Hunt  had  learned  Kraujalls  had 
rq;>orted  to  the  foreman  that  Hunt  had  quit 
work  Saturday  night  before  quitting  time  and 
began  abusing  Kraujalls  and  called  blm  an 
offensively  vile  name.  They  engaged  in  a  fight, 
but  Kraujalls,  who  was  the  larger  man, 
does  not  appear  to  have  done  anything  more 
than  throw  Hunt  down  and  hold  him  until  he 
pleaded  to  be  allowed  to  get  up.  This  Krau- 
jalls permitted  him  to  do,  and  he  then  struck 
Kraujalls  on  the  Jaw — a  blow  which  a  witr 
ness  said  "put  him  out"  It  was  also  testi- 
fied Hunt  there  said  Kraujalls  bad  reported 
him,  and  If  he  was  discharged  be  would  kUl 
him.  When  Kraujalls  and  bis  helper,  Kau- 
pns,  went  vrlth  the  foreman  to  the  place 
where  Hunt  was  at  work,  H\mt  was  the 
aggressor,  according  to  the  testimony,  and 
sought  to  strike  Kaupus  with  a  sledge  ham- 
mer. It  Is  not  shown  by  the  testimony  that 
Kraujalls  there  said  or  did  anything.  After 
Kraujalls  and  Kaupus  had  returned  to  and 
were  engaged  in  the  duties  of  their  employ- 
ment,- Hunt  came  to  them  with  a  revolver 
and  began  shooting  at  Kanpns.  When  he 
ran  away  he  then  turned  on  and  shot  Krau- 
jalls, who  was  holding  and  directing  the  hose 
In  washing  out  the  l>oiler.  The  shooting  was 
Incidental  to,  and  arose  out  of,  the  employ- 
ment. It  cannot  be  said,  as  a  matter  of  law, 
that  the  Injury  was  such  a  one  as  might 
happen  to  any  one  and  did  not  arise  out  of 
the  employment.  "It  [the  risk  of  Injury] 
may  be  Incidental  to  the  employment  when 
It  is  either  an  ordinary  risk  directly  connect- 
ed with  the  employment,  or  an  extraordinary 
risk  which  is  only  indirectly  connected" 
therewith.  Bryant  v.  Blssel,  84  N.  J.  Law, 
72,  86  Atl.  458.  There  was  a  causal  connec- 
tion between  the  conditions  under  which 
Kraujalls  was  required  to  i)erform  his  work 
and  the  Injury.  It  cannot  be  said  that  the 
proof  does  not  tend  to  show  that  the  shoot- 
ing of  Kraujalls  was  caused  by  his  report 
to  the  foreman  that  Hunt  had  quit  work. 
This  the  nature  of  his  work  required  him  to 
do,  as  he  was  obliged  to  ask  the  foreman  for 
another  helper.  He  was  acting  entirely  In 
the  line  of  his  duties,  and  this  brought  upon 
him  the  murderous  assault  by  Hunt  with  a 
gun.  That  such  an  attack  is  an  unusual  and 
extraordinary  result  makes  it  none  the  less 
an  Incident  of  the  employment.    There  Is  no 


dispute  that  Kraujalls  was  shot  In  the  course 
of  his  employment,  and  we  cannot  say  the 
Industrial  Commission  and  the  circuit  court 
erred  In  finding  the  Injury  arose  out  of  the 
employment,  and  this  conclusion  is  sustained. 
In  principle,  by  Trim  School  District  v. 
Kelly,  7  B.  W.  C.  C.  274,  where  the  teacher 
was  assaulted  and  killed  by  bad  and  unruly 
pupils.  Polar  Ice  and  Fuel  Co.  v.  Mulray 
and.  App.)  119  N.  E.  149;  In  re  Heltz,  218 
N.  T.  148,  112  N.  B.  750,  U  B.  A,  1917  A,  344. 

It  was  stipulated  at  the  hearing  that  plaln- 
titC  in  error  was  engaged  in  both  interstate 
and  Intrastate  commerce.  There  was  a  divi- 
sion point  on  plaintiff  in  error's  road  after 
leaving  Blue  Island,  at  Sllvls,  111.,  a  city  of 
about  3,000  population,  about  eight  miles  east 
of  the  Iowa  line.  The  engines  which  hauled 
interstate  trains  to  Silvia  hauled  interstate 
trains  coming  from  the  west  from  Sllvls  to 
Chicago.  The  proof  tends  to  show  that  there 
were  five  engines  in  the  roundhouse  at  Blue 
Island  that  were  used  principally  for  inter- 
state trains,  and  It  is  claimed  the  engine 
Kraujalls  was  working  on  when  shot  was 
one  of  them.  Its  number  was  2008.  The 
road  foreman  of  equipment  testified  there 
was  no  written  order  assigning  engines  to 
different  trains;  that  if  the  exigencies  re- 
quired It  they  would  not  let  an  engine  lie 
idle,  but  would  use  it  on  any  train  when  for 
the  benefit  or  advantage  of  the  company.  It 
was  the  duty  of  the  foreman  to  assign  the 
power.  At  times  engine  2008  was  used  In 
intrastate  service.  At  the  time  Kraujalls 
was  at  work  on  the  engine  It  had  not  been 
assigned  to  any  particular  train.  In  Min- 
neapolis &  St.  Louis  Railroad  Co.  v.  Winter, 
242  U.  S.  363,  37  Sup.  Ct.  170,  61  L.  Ed.  358i 
Ann.  Cas.  1918B,  54,  It  was  alleged  in  .the 
declaration  that  the  plaintiff,  when  injured, 
was  making  repairs  on  an  engine,  and  that 
the  parties  were  engaged  in  Interstate  com- 
merce. It  was  stipulated  that  the  engine  had 
been  used  in  hauling  freight  trains  over  de- 
fendant's lines,  whldi  freight  trains  carried 
both  intrastate  and  interstate  commerce,  and 
was  so  used  after  the  plaintiff's  injury.  The 
court  said: 

"This  is  not  like  the  matter  of  repairs  upon 
a  road  permanently  devoted  to  commnce  among 
the  states.  An  engine,  as  such,  is  not  perma- 
nently devoted  to  any  kind  of  traffic,  and  it  does 
not  appear  that  this  engine  was  destined  espe- 
cially to  anything  more  definite  than  such  busi- 
ness as  it  might  be  needed  for.  It  was  not  in- 
terrupted in  an  interstate  haul  to  be  repaired 
and  go  on.  It  simply  had  finished  some  inter- 
state business,  and  had  not  yet  begun  upon  any 
other.  Its  next  work,  so  far  as  appears,  might 
be  interstate  or  confined  to  Iowa,  as  it  should 
happen.  At  the  moment  it  was  not  engaged  in 
either.  Its  character  as  an  instrument  of  com- 
merce depended  on  its  employment  at  the  time, 
not  upon  remote  probabilities  or  upon  acci- 
dental later  events." 

[2]  That  decision  appears  to  us  conclusive 
of  the  contention  of  plaintiff  in  error  that 
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tbe  parties  were  at  the  ttme-  of  tbe  lajury 
engaged  in  interstate  commerce. 

The  Judgment  of  the  drcolt  court  Is  af- 
firmed. 

Judgment  affirmed. 


CABTW1U6HT   and  DUNN,  33^ 
Ing. 


dlssent- 
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FAULT  et  al.  V.  MADISON  OOUNTT.* 
(No.  12209.) 

(Supreme  Conrt  of  Illinois.    April  16,  1919. 
Rehearing  Denied  June  4,  1919.) 

1.  Counties  «=>114— Liabiutikb— Cowstbuo- 
TioN  Of  Buildings— ABCHrracTS'  Sebvioes. 

Architects  who  have  a  contract  with  the 
building  committee  of  the  board  of  supervisors 
to  make  plans  for  an  addition  to  tbe  court- 
house, duly  approved  by  the  board,  cannot  re- 
cover for  plans  for  a  new  courthouse,  made 
pursuant  to  instructions  by  the  committee,  un- 
authorized by  the  board;  they  being  bound  to 
know  the  extent  of  the  committee's  authority. 

2.  CouNTTEB  e=>124(2)— Unauthobized  Oon- 

TBACT8— iRATmCATION. 

Where  a  bnUding  committee  of  the  board  of 
supervisors,  having,  without  authority,  instruct- 
«d  architects  to  make  plans  for  a  new  court- 
house, reported  to  the  board  that  they  had  so 
Instructed  the  architects,  tbe  fact  that  such  re- 
port was  laid  on  the  table,  and  at  the  next 
meeting  a  motion  to  amend  the  committee's 
report  so  as  to  authorize  a  new  building  was 
lost,  negatives  a  ratification  of  the  act  of  the 
committee  by  the  board. 

8.   COUNTUCS     <3=9 124(1)— t-IABlLITIEB  —  CON- 
TBACTS    WITH   ABCHITIICTS— SERVICES. 

Architects  who  entered  into  a  valid  contract 
with  the  building  committee  of  the  board  of  su- 
pervisors to  make  plans  for  a  conrtjiouse  addi- 
tion, which  contract  was  approved  by  the  board, 
are  entitled  to  recover  the  reasonable  value 
for  their  services  rendered  up  to  the  time  that 
the  committee,  without  authority,  interrupted 
the  work  by  changing  the  plans  so  as  to  call  for 
the  construction  of  a  new  courthouse. 

Error  to  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Madi- 
son County;   Louis  Bernreuter,  Judge. 

Action  by  Charles  Pauly  and  Edward  C. 
Pauly,  partners  under  the  name  of  Cbas. 
Pauly  &  Son,  against  the  County  of  Madi- 
son. Judgment  for  plaintiffs  in  the  circuit 
court  was  affirmed  by  the  Appellate  Court, 
and  defendant  brings  writ  of  certiorari.  Re- 
versed and  rem'anded. 

J.  F.  Eeck,  of  Edwardsvllle,  for  plaintiff 
in  error. 

D.  H.  Mndge,  of  Edwardsvllle,  for  de- 
fendants in  error. 


CABTWBIGHT,  J.  The  Appellate  Ck)urt 
for  tbe  Fourth  District  affirmed  the  Judg- 
ment recovered  In  the  circuit  court  of  Madi- 
son county  by  tbe  defendants  in  error, 
Charles  Pauly  and  Edward  O.  Pauly,  part- 
ners under  the  name  of  Ciias.  Pauly  &  Son, 
against  the  county  of  Madison  for  $5,062.50 
for  services  as  architects  under  a  contract 
with  the  building  committee  of  the  board  of 
supervisors.  A  writ  of  certiorari  was  order- 
ed for  a  review  of  the  Judgment  of  tbe  Ap- 
pellate Court. 

At  the  meeting  of  tbe  board  of  supervis- 
ors of  the  county  of  Madison  held  on  De- 
cember 1,  1909,  the  public  building  commit- 
tee of  the  board  submitted  a  report  relative 
to  Improvements  on  tbe  courthouse.  Tbe 
report  recited  at  length  tbe  crowded  condi- 
tion of  the  county  offices  and  tbe  Inadequa- 
cy of  the  rooms  provided  for  tbe  courts, 
with  the  prospect  of  being  required  to  fur- 
nish further  space  for  a  probate  Judge  and 
probate  clerk  after  the  next  election,  and 
stated  that  the  revenue  of  the  county  at  that 
time,  without  increasing  the  tax  rate,  would 
enable  the  board  to  appropriate  and  expend 
$90,000  per  annum  for  improvements  of  the 
courthouse  until  they  should  be  completed. 
The  committee  presented  and  recommended 
the  adoption  of  the  following  proposition: 

"To  build  a  wing  on  the  south  side  of  the 
present  bnUding  three  stories  high,  to  cost 
about  $50,000.  After  same  is  complete  to  the 
extent  of  a  temporary  occupancy,  to  move  the 
offices  from  the  center  part  to  the  south  wing 
and  then  demolish  the  center  portion  and  re- 
build same  to  conform  with  the  south  wing. 
This  avoids  renting  any  outside  space.  After 
completing  the  center  part  then  remodel  the 
north  wing  to  make  it  conform  with  the  balance 
of  the  building,  the  result  being  practically  a 
new  building  three  stories  high,  with  all  modem 
improvements  and  the  appearance  of  a  stone 
court  house  with  architecture,  up  to  date." 

The  report  concluded  with  the  statement 
that  tbe  total  cost  of  tbe  contemplated  im- 
provements would  be  covered  by  $150,000, 
which  would  mean  an  expenditure  of  $50,000 
for  a  period  of  three  years,  building  only 
each  section,  as  above  enumerated,  annual- 
ly. Tbe  committee  asked  for  authority  to 
secure  the  services  of  a  competent  archi- 
tect and  to  make  a  contract  with  him  to 
supervise  and  superintend  that  Improvement 
on  a  basis  that  was  customary,  the  com- 
mittee to  submit  to  tbe  l>oard  tbe.  plans  for 
approval  and  adoption,  subject  to  alteration 
If  not  meeting  tbe  approval  of  tbe  board. 
Tbe  report  was  adopted,  and  in  pursuance 
of  tbe  authority  given  the  building  commit- 
tee on  December  6,  1909,  entered  into  a 
contract  with  plaintiffs,  reciting  that,  where- 
as tbe  county  was  about  to  erect  an  addition 
to  the  Madison  courthouse,  tbe  plaintiffs 
agreed  to  prepare  tbe  plans  and  specifica- 
tions for  tbe  building,  to  make  all  necessary 
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drawings,  to  procure  estimates  from  build- 
ers and  contractors  for  the  construction, 
and,  by  and  -with  the  consent  of  the  county, 
to  let  the  contract  to  the  lowest  responsible 
bidder  and  to  superintend  the  construction 
of  the  building.  The  county  was  to  pay  5 
per  c«it.  of  the  aggregate  amount  of  all 
contracts,  but  If  superintending  the  struo- 
ture  by  plaintiffs  should  be  dispensed  with, 
they  were  to  receive  8  per  cent  of  the  ag- 
gregate amount  of  all  contracts.  At  a  meet- 
ing of  the  board  on  January  6,  1910,  the 
building  committee  submitted  a  report  rela- 
tive to  the  proposed  Improvements  on  the 
courthouse,  stating  that  it  had  secured  the 
services  of  the  plaintiffs  and  made  a  con- 
tract with  them  for  plans  on  the  customary 
basis  of  3  per  cent  of  the  cost  of  the  build- 
ing and  5  per  cent  if  the  plaintiffs  did  the 
superintending,  and  that  the  committee  had 
visited  Springfield,  Decatur,  Lincoln,  and 
Bloomlngton  and  got  a  great  deal  of  valu- 
able information  by  inspecting  buildings 
and  getting  ideas  for  plans.  The  report 
was  adopted,  and  the  contract  thereby  ap- 
proved. At  a  meeting  of  the  board  on  Feb- 
ruary 3,  1910,  there  was  a  discussion  of  the 
courthouse  proposition,  and  the  board  was 
Informed  by  the  building  committee  that  the 
Illinois  Traction  System  had  chartered  a 
car  "fr^  gratis"  for  the  whole  board  to  visit 
Springfield,  Lincoln,  and  Bloomlngton.  At 
a  meeting  of  the  board  on  March  10,  1910, 
the  resolution  of  a  mass  meeting  held  that 
day  was  received  and  spread  of  record  op- 
posing the  proposed  plan  for  remodeling  the 
courthouse  and  against  the  present  site  and 
in  favor  of  a  new  courthouse  and  a  new  site 
to  be  donated  by  the  citizens  of  Edwards- 
ville,  favoring  a  bond  issue  and  demanding 
open  competition  in  every  phase  of  the  work. 
Including  the  employment  of  architects,  con- 
tractors, and  furnishers..  This  resolution 
amounted  to  a  protest  against  the  previous 
action  of  the  board  and  the  proposed  plan 
and  demanded  open  competition  in  the  em- 
ployment of  architects  for  a  new  courthouse 
as  well  as  contractors  and  furnishers.'  At 
some  time  after  that  mass  meeting  the  com- 
mittee instructed  plaintiffs  to  prepare  plans 
for  a  new  courthouse,  for  which  no  authori- 
ty had  been  given.  The  plaintiffs  prepared 
plans  for  such  new  courthouse,  estimated  to 
cost  $225,000  without  heat,  light,  or  plumb- 
ing, whlcli  would  amount  to  about  $25,000 
addltionaL  At  a  meeting  of  the  board  on 
August  9,  1010,  the  buUdlng  committee  sub- 
mitted the  plans  and  specifications  prepar- 
ed for  a  new  courthouse,  and  the  building  ot 
the  proposed  new  courthouse  was  referred 
to  the  judiciary  committee,  to  act  in  con- 
Junction  with  the  state's  attorney  and  have 
the  proposition  voted  on  at  the  November 
election,  1910.  At  a  subsequent  special 
meeting  of  the  board  the  Judiciary  commit- 
tee reported  that  it  had  agreed  upon  a  reso- 


lution providing  for  erecting  a  new  court- 
house at  the  present  courthouse  site  in  E}d- 
wardsville,  the  question  of  Issuing  county 
bonds  therefor  to  the  amount  of  $350,000  to 
be  submitted  to  a  vote  of  the  people  at  the 
election  on  November  8,  1910,  and  that  re- 
port was  adopted.  The  proposition  was 
submitted  at  the  election  and  defeated.  At 
the  January,  1911,  meeting  of  the  board  the 
building  committee  made  a  lengthy  report 
reviewing  the  various  proceedings,  stating 
that  the  bond  issue  had  been  voted  on  and 
defeated;  that  the  cost  of' a  new  courthouse 
would  be  about  $225,000;  that  after  the 
mass  meeting  in  March,  1010,  the  committee 
believed  the  public  desired  practically  a 
new  building  and  had  Instructed  the  plain- 
tiffs to  prepare  plans  accordingly,  which 
were  presented  to  the  board.  The  commit- 
tee recommended  that  the  plans  prepared  by 
plaintiffs  be  accepted  and  the  building  com- 
mittee authorized  to  advertise  for  bids  In 
accordance  with  the  plans  and  proceed  with 
building  operations.  The  report  was  laid 
on  the  table  until  the  next  regular  meeting. 
At  the  February,  1011,  meeting,  the  chair- 
man of  the  building  committee  moved  the 
adoption  of  the  committee  report  for  re- 
modeling the  courthouse,  with  an  amend- 
ment authorizing  the  committee  to  advertise 
fbr  bids  for  a  contract  to  build  a  new  court- 
house, the  cost  of  the  building  not  to  exceed 
$250,000.    On  a  vote  the  motion  was  lost 

The  declaration  contained  the  common 
counts  for  labor,  services,  and  materials  and 
two  special  counts  setting  out  the  contract 
in  luec  verba,  alleging  the  ratification  of 
the  same  by  the  board  on  January  6,  1910, 
performance  by  the  plaintiffs  In  accordance 
with  the  contract,  and  the  wrongful  failure, 
neglect  and  refusal  of  the  county  to  pro- 
ceed with  the  construction  of  the  buUdlng. 
The  trial,  was  before  the  court  without  a 
Jury,  and  there  were  frequent  objections  to 
evidence  as  Irrelevant  and  Incompetent,  but 
everything  offered  was  admitted  subject  to 
objection,  and  there  Is  no  method  of  de- 
termining what  was  regarded  by  the  court 
as  competent  and  relevant  In  this  opinion,, 
however,  all  the  facts  proved  by  legitimate 
evidence  are  stated,  and  it  will  not  be  neces- 
sary to  consider  objections  made  to  evi- 
dence. 

[1,2]  The  conrt  held  a  proposition  of  law 
that  the  plaintiffs  were  not  barred  from  re- 
covering because  of  the  fact  that  the  plans 
and  specifications  made  did  not  call  for  a 
reconstructed  building  or  a  building  built  lu 
additions,  on  account  of  (lie  acts  of  the 
board  at  the  meetings  held  In  January,  Feb- 
ruary, and  March,  1910,  above  stated. 
There  was  nothing  in  any  act  of  the  board 
Justifying  such  a  holding.  Among  the  duties 
Imposed  by  law  on  boards  of  supervisors  Is 
the  duty  to  build  courthouses,  and  it  Is  their 
Imperative  duty  to  provide  the  same  for  the- 
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use  of  the  county.  Andrews  ▼.  Board  of 
Supervisors,  70  111.  65;  County  of  Coles  ▼. 
Ooehrlng,  209  lU.  142,  TO'N.  B.  610.  Super- 
visors bave  no  power  to  act  individually, 
and  it  Is  only  wben  convened  and  acting 
together  as  a  board  tbat  tbey  represent  and 
bind  tbe  county  by  tbeir  acts.  Ronton  v. 
Board  of  Supervisors,  84  111.  384;  Marsh 
V.  People,  226  III.  464,  80  N.  E.  1006.  There 
Is  no  power  to  bind  tbe  county  by  an  archi- 
tect or  committee  appointed  by  the  board 
unless  authority  has  been  given  by  the  board. 
Sexton  V.  County  of  Cook,  114  lU.  174,  28 
N.  E.  608.  All  persons  assuming  to  act  as 
the  official  agents  of  a  county  must  have 
the  requisite  authority  for  that  purpose,  oth- 
erwise the  county  will  not  be  bound,  and 
every  one  dealing  with  them  must  know  at 
his  peril  the  extent  of  tbeir  authority. 
Scates  V.  King,  110  IlL  456.  The  county 
board  gave  authority  to  Its  building  com- 
mittee to  secure  the  services  of  competent 
architects  to  prepare  plans  and  spedflca- 
tlona  for  alterations  and  improvements  of 
the  courthouse,  as  spedfled  in  tbe  report  of 
the  building  committee  on  December  1,  1909. 
By  virtue  of  that  authority  tbe  committee 
on  December  6,  1909,  entered  into  the  con- 
tract with  the  plaintiffs  to  prepare  plans 
and  spedflcatlons  for  the  contemplated  ad- 
dition to  the  courthouse.  There  was  au- 
thority to  make  the  contract,  and-  it  was 
ratified  and  confirmed  by  the  board.  After 
the  demonstration  by  the  mass  meeting  in 
Haxch,  1910,  the  committee  Instructed  the 
plalnttBs  to  prepare  plans  for  a  new  court- 
house, for  which  no  authority  had  been  giv- 
en. When  the  committee  reported  to  the 
county  board  at  the  January,  1911,  meeting 
that  It  had  instructed  the  plaintiffs  to  pre- 
pare plans  for  a  new  courthouse,  the  report 
was  laid  On  the  table  until  the  next  meeting, 
and  at  the  next  meeting  the  motion  to 
amend  the  committee's  report  so  as  to  au- 
thorize a  new  building  was  defeated.  There 
was  no  evidence  tending  to  prove  ratification 
of  the  unauthorized  act  The  court  held 
another  proposition  of  law  that  the  plain- 
tiffs, in  dealing  with  the  committee,  were 
required  to  know  at  their  peril  the  extent 
of  its  authority;  that  the  building  commit- 
tee had  no  authority  to  bind  the  county,  for 
plans  and  specifications  for  a  courthouse 
that  would  cost  $225,000  and  would  have  to 
be  constructed  all  at  one  time,  and  the 
plaintiffs  could  not  recover  unless  It  was 
shown  that  the  plans  were  in  accordance 
with  the  contract  entered  into  with  the  com- 
mittee and  that  the  board  ratified  tbe  con- 
tract with  full  knowledge  of  all  the  material 
facts.  This  statement  of  the  law  was  cor- 
rect, but  it  appears  that  the  court  concluded 
there  had  been  a  ratification,  of  which  there 
is  no  evidence.  There  was  no  right  to  re- 
«over  for  plans  and  specifications  designed 
for  a  new  courthouse. 


[3]  To  prove  their  damages  the  plalntifCs 
Introduced  evidence  of  the  amount  of  work 
done  both  before  and  after  the  change  from 
the  plans  provided  by  the  contract,  includ- 
ing those  made  for  a  new  courthouse.  Ed- 
ward C.  Pauly  testified  that  after  the  con- 
tract was  made  the  plaintiffs  proceeded  to 
prepare  plans  and  specifications  for  the  ad- 
dition to  tbe  courthouse  and  consulted  with 
the  committee  and  made  numerous  sketches 
from  ideas  suggested  from  time  to  time,  and 
that  &is  continued  for  eight  or  nine  months. 
For  any  services  rendered  In  pursuance  of 
the  contract  to  make  plans  for  an  addition 
to  tbe  courthouse  according  to  the  proposi- 
tion submitted  by  the  building  committee  to 
the  board  of  supervisors  and  adopted  by  the 
board  the  plaintiffs  would  be  entitled  to  re- 
cove^.  3^s  is  so  notwithstanding  the  fact 
that  the  plans  were  afterward  changed  by 
direction  of  the  committee  and  the  unau- 
thorized order  was  given  to  prepare  plans 
for  a  new  courthouse.  Tbe  evidence  fur- 
nished no  information  as  to  the  time'  when 
the  change  was  made  or  the  amount  or  val- 
ue of  the  work  done  in  pursuance  of  the 
contract  In  making  plans  and  specifications 
for  the  addition. 

The  Judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  is 
remanded  to  tbe  circuit  court. 

Reversed  and  remanded. 


(188  III.  240) 

O'CONNOR  et  al.  v.  HIGH  SCHOOL  BOARD 
OF  EDUCATION  OF  BVANSTON  HIGH 
SCHOOL  DIST,  et  al.     (Na  12653.) 

(Supreme  Court  of  IllinoU    April  IS,  1819. 
Rehearing  Denied  June  9,  1919.) 

1.  Schools  ano  Sohooi.  Distbiots  «=>67— 
pubchase  of  sch00i.h0i7se  site  —  sltb- 
MISSION  or  QtrxsTioK  to  Voibbs. 

Under  Hurd's  Rev.  St  1913,  c.  122,  |  91, 
as  amended  by  Laws  1913,  p.  583,  giving  tiie 
board  of  education  for  a  high  school  the  pow- 
er  of  school  directors  to  build  schoolhouses,  and 
Hurd's  Rev.  St  1915,  c.  122,  {  119,  as  amend- 
ed by  Laws  1915,  p.  639,  prohibiting  the  board 
of  directors  from  purchasing  a  Bcboolhouse  site, 
without  an  election  called  under  School  Latr,  i 
198,  a  high  school  board  was  not  authorized 
to  purchase  a  schoolhouse  site  by  a  vote,  where 
the  propoeition  submitted  combined  the  pur- 
chase of  a  site  either  with  the  erection  of  a 
new  building  or  the  issuance  of  bonds. 

2.  SCHOOU  AND  SCBOOI.  DiSTBIOTB  «=a68— 
SCHOOLHOUSK   SiTKS  —  SeUCOTION— CeNTBAIi 

Location. 
School  Law,  {  86,  requiring  the  high  school 
board  to  establish  a  high  school  at  a  central 
point  convenient  to  a  majority  of  the  township 
pupils,  does  not  apply  to  the  selection  of  a 
site  by  the  majority  of  the  voters. 
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3.  ScHooi^  AND  School  Districts  #s»22— 
Creation— High  SchooIi  Districts— Stat- 
ute— Rbtboactivk  Effect. 

The  proviso  that  when  certain  dasses  of  cit- 
ies lie  within  two  or  more  townsIiipB,  the  town- 
ship in  which  the  majority  o£  the  city's  inhab- 
itants, with  the  city,  should  constitute  a  high 
school  district,  added  by  amendment  to  School 
Act  1889,  §-38,  by  Laws  1891,  p.  200,  provid- 
ing for  organization  of  high  school  districts, 
which  amendment  was  re-enacted  as  section  90 
of  the  revised  school  act,  applies  where  a  vil- 
lage became  a  dty  after  the  amendment 

4.  Statutes  cs=»228  — Construction— Inten- 
tion OF  LEGiBLATUBfc— Scope  of  Proviso. 

Although  the  t>urpose  of  a  proviso  is  not  to 
enlarge  the  enactment  to  which  appended,  and 
operate  as  a  substantive  enactment  itself,  it 
will  be  given  that  effect  if  such  was  the  ex- 
pressed intention  of  the  Legislatnre.. 

5.  Schools  and  School  Districts  iS=»22— 
Creation  of  Distriois— Statutes— Repeal 
— Valimtt. 

A  provision  in  the  act  of  1857,  creating 
Bvanston  township  for  school  purposes,  that  no 
act  subsequently  enacted  should  repeal  any  pro- 
vision thereof  unless  mentioned  in  the  repeal- 
ing act,  does  not  prevent  an  act  of  1891  re- 
garding school  townships,  which  does  not  men- 
tion the  act  of  1857,  from  applying. 

6.  Schools  and  School  Districts  <^s>67— 
Purchase  of  Site— Ordering  Election- 
Petition  BY  Voters. 

The  high  school  board  of  a  high  school  dis- 
trict having  a  population  of  more  than  1,000 
and  not  over  100,000,  subject  to  Hurd's  Rev. 
St.  1917,  c.  122,  i  91,  is  also  subject  to  School 
Law,  §§  123,  127, .and  elections  to  choose  a 
building  site,  issue  bonds  for  its  purchase,  and 
erect  a  building,  can  only  be  called  by  petition 
of  voters,  as  required  by  section  127. 

Appeal  from  AppeUate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Jesse  A.  Baldwin,  Judge. 

Bills  T)y  John  P.  O'Connor  and  others 
against  High  School  Board  of  Education  of 
Evanston  High  School  District  and  others. 
From  a  judgment  of  the  Appellate  Court  af- 
firming the  decree  of  the  circuit  court  In 
favor  of  defendants,  complainants  appeal. 
Reversed  and  remanded.  See,  also,  285  111. 
120,  120  N.  B.  618. 

Howard  T.  Wllcoxon  and  William  Sher- 
man Carson,  both  of  Chicago,  for  appellants. 

Wilson,  Moore  &  Mcllvalne,  of  Chicago  (N. 
G.  Moore,  of  Chicago,  of  counsel),  for  appel- 
lees. 

FARMER,  J.  The  Appellate  Court  for 
the  First  District  affirmed  the  decree  of  the 
circuit  court  In  this  case  and  granted  a  cer- 
tlflcate  of  Importance,  upon  which  a  further 
appeal  Is  prosecuted  to  this  court 

Two  bills  were  filed  by  appellants  In  the 
circuit  court,  but  were  consolidated  and  dis- 


posed of  In  one  decree.  Both  bills  atta<^ed 
the  validity  of  two  elections  held  in  the  Ev- 
anston High  School  District — one  November 
6,  1915,  the  other  December  11,  1915— upon 
the  Questions  of  choosing  a  new  site  for  a 
school  building  and  the  Issuance  of  bonds  to- 
purchase  the  site  and  erect  the  building. 
The  first  bill  filed  contained  the  necessary 
statutory  requirements  for  a  contest  of  the 
election  held  December  11  and  for  a  recount 
of  the  ballots  cast  at  that  election.  The  sec- 
ond bill  filed  by  the  same  parties  alleged 
they  had  previously  filed  a  bill  asking, 
among  other  things,  for  a  recount  of  the  bal- 
lots; that  It  contained  all  allegations  neces- 
sary to  a  petition  for  contesting  the  electl<«i' 
of  December  11  and  was  filed  within  the 
time  required  by  statute  for  contesting  elec' 
tlons,  but  complainants,  fearing  It  might  not 
be  sufficient  to  permit  all  the  proceedings  of 
the  board  In  calling  the  election,  and  prior 
to  and  leading. up  to  the  same,  to  be  fully 
Inquired  Into,  the  second  bill  was  filed  In  or- 
der that  the  proceedings  pertaining  to  the 
abandonment  of  the  present  high  school  site 
and  the  selection  of  a  new  site  might  be  ex- 
amined, considered,  and  adjudged  with  refer- 
ence to  their  conformity  to  law  and  with  ref-' 
erence  to  their  validity.  The  prayer  of  the 
two  bills  was  the  same,  and  they  asked  that 
the  elections  be  declared  to  be  null  and  void, 
and  the  board  of  education  restrained  from 
preparing  or  negotiating  bonds  or  using  the 
proceeds  of  any  tax  for  the  purchase  of  a 
scboolhouse  site,  except  that  the  first  blU 
prayed  for  a  recount  of  the  ballots  cast  at 
the  election  held  December  11,  1915.  The 
bills  were  answered,  consolidated,  and  heard 
together.  The  cause  was  heard,  the  ballots 
produced  in  court  and  counted  and  the  court 
found  and  decreed  that  the  new  site,  called 
the  Ridge  avenue  site,  received  a  majority 
of  all  the  votes  cast,  and  the  relief  prayed 
for  in  each  of  said  bills  was  denied.  The 
complainants  prosecuted  an  appeal  to  this 
court,  and  it  was  held  we  had  no  jurisdic- 
tion, nor  had  the  circuit  court  Jurisdiction, 
of  any  statutory  contest  of  the  election;  also 
that  the  public  revenue  was  not  directly  in- 
volved and  the  appeal  should  have  been  tak- 
en to  the  Appellate  Court  It  was  accord- 
ingly transferred  to  that  court.  O'Connor  ▼, 
High  School  Board,  278  111.  618,  116  N.  E. 
119.  The  Appellate  Court  appears  to  have 
understood  the  decision  of  this  court  to  be 
that  no  relief  could  be  had  in  equity  against 
any  action  of  the  high  school  board  in  hold- 
ing the  elections,  and  reversed  the  decree  of 
the  circuit  court  and  remanded  the  cause, 
with  directions  to  that  court  to  dismiss  the 
bills  for  want  of  Jurisdiction.  This  court 
granted  a  writ  of  certiorari,  and  the  case 
was  again  brought  here  for  review.  We 
held  that  the  bills  raised  questions  as  to  the 
validity  of  said  elections,  other  than  a  stat- 
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ntory  contest  of  tbe  election,  of  wbich  the 
court  had  Jurisdiction,  and  ttiat  the  errors 
assigned  on  the  court's  refusal  to  grant  the 
relief  prayed  for  and  decreeing  that  the  elec- 
tions were  lawfully  called,  held,  and  con- 
ducted, and  that  the  board  was  lawfully  au- 
thorized to  purchase  the  site,  issue  bonds, 
and  appropriate  the  proceeds,  or  part  there- 
of, to  purchase  said  proposed  site,  and  dis- 
missing the  bin,  should  have  been  considered 
by  the  Appellate  Court.  The  judgment  of 
the  Appellate  Court  was  therefore  reversed 
and  the  cause  remanded  to  that  court,  with 
directions  to  consider  the  errors  assigned. 
O'Connor  v.  Evanston  High  School  District, 
285  m.  120,  120  N.  £.  618. 

On  the  12th  of  October,  1915,  appellees, 
the  board  of  education  for  the  high  school 
district,  adopted  a  resolution  declaring  the 
present  high  school  site  and  building  unsuit- 
able and  inconvenient;  and  on  October  16, 
1015,  called  for  an  election  to  be  held  No- 
vember 6,  1915,  for  the  purpose,  as  stated  in 
the  notices,  of  voting  for  or  against  the  prop- 
osition to  build  a  new  high  school  building 
for  said  district,  and  upon  such  new  site  as 
might  be  thereafter  selected  according  to 
law,  and  to  issue  $500,000  in  bonds  for  the 
purpose  of  purchasing  such  new  site,  when 
selected,  and  of  paying  the  cost  of  building 
a  new  high  school  building.  The  ballots 
were  canvassed  and  both  propositions  declar- 
ed to  have  been  carried  by  a  majority  of  the 
votes  cast  On  the  12th  of  November,  1915, 
appellees  adot>ted  a  resolution  ordering  that 
an  election  be  held  December  11,  1915,  for 
the  purpose  of  selecting  a  new  site  for  the 
proposed  high  school.  Notice  was  given  of 
the  election  to  be  held  that  day  for  the  pur- 
pose of  selecdng  a  new  site  for  said  school 
building.  The  ballot  nsed  at  that  election 
contained  a  description  of  three  new  sites, 
with  a  square  opposite  each  one  for  the  voter 
to  designate  his  choice.  The  present  site  was 
not  mentioned,  but  the  ballot  contained  a 
blank  space  with  a  square  opposite,  presum- 
ably to  be  used  by  voters  who  wished  to  vote 
for  some  site  other  than  the  three  described. 
The  Ridge  avenue  site  was  declared  to  have 
received  a  majority  of  all  the  votes  cast  on 
the  question  of  site.  At  the  election  held  on 
November  6,'  1916,  no  site  for  the  proposed 
new  building  was  voted  upon.  The  notice 
stated  the  election  was  held  "for  the  pur- 
pose of  voting  for  or  against  the  proposition 
to  bolld  a  new  high  school  building  in  and 
for  said  district  upon  satSx  new  site  as  may 
be  hereafter  selected  according  to  law,  and 
also  for  the  purpose  of  voting  for  or  against 
the  proposition  to  issue  school  building  bonds 
of  said  district  to  the  amount  of  five  hundred 
thousand  dollars  ($500,000)  for  the  purpose 
of  purchasing  such  new  site  when  selected 
and  of  paying  the  cost  of  building  a  new  high 
school  building  on  such  new  site."  A  majori- 
ty ^of  the  votes  cast  at  said  election  were  de- 
clared to  have  been  in  favor  of  both  prop- 


ositions, and  the  election  of  DeceiAber  11, 

1916,  was  held  for  the  purpose  of  voting  up- 
on the  selection  of  the  site. 

Appellants  contend  (1)  that  the  elections 
held  In  November 'and  December  .did  not  con- 
fer any  legal  right  or  authority  npon  api)el- 
lees  to  purchase  a  new  site  for  the  school 
building;  that  such  authority  could  only  be 
conferred  by  a  vote  of  the  people  at  an  elec- 
tion called  and  conducted  as  required  by 
section  198  of  the  school  law  (Hurd's  Rev.  St. 

1917,  c.  122) ;  (2)  that  the  form  of  the  prop- 
osition to  build  on  a  new  site  submitted  by 
notice  of  the  election  held  November  6,  1915, 
was  insufficient  and  illegal,  in  that  voters 
were  limited  and  confined  to  voting  upon 
building  on  a  new  site,  thereby  eliminating 
from  the  consideration  of  the  voters  the 
present  or  old  site;  (3)  both  elections  were 
void  because  there  was  no  petition  of  voters 
for  such  elections  preceding  the  elections;  (4) 
the  site  chosen  is  illegal  because  not  central- 
ly located;  (5)  the  election  of  December  11 
was  invalid  because  persons  not  residing  in 
the  high  school  district  were  permitted  to 
vote  at  said  election,  and  under  the  facts 
stipulated  the  result  would  have  been  diflSer- 
ent  if  they  had  not  been  permitted  to  vote. 

It  is  admitted  by  appellees  that  they  had 
no  authority  to  purchase  a  schoolhouse  site 
unless  authorized  to  do  so  by  vote  of  the 
people  of  the  district,  but  they  contend  they 
were  so  authorized  by  the  election  of  Novem- 
ber 6,  1915.  This  is  denied  by  appellants. 
Section  91  of  chapter  122  of  Hurd's  Statutes, 
as  amended  in  1913,  in  part  reads: 

"For  the  purpose  of  building  schoolhouses, 
supporting  the  school  and  paying  other  neces- 
sary expenses,  the  territory  for  the  benefit  of 
which  a  high  school  is  established  under  any 
of  the  provisions  of  this  act,  shall  be  regarded 
as  a  school  district,  and  the  board  of  education 
thereof  shall,  in  all  respects,  have  the  power 
and  discharge  the  duties  of  sdiool  directors,  for 
such  district."    Laws  of  1913,  p.  583. 

Section  119  of  the  same  chapter,  as  amend- 
ed in  1915,  provides: 

"It  shall  not  be  lawful  for  a  board  of  direc- 
tors to  purchase  or  locate  a  schoolhouse  site, 
or  to  purchase,  build  or  move  a  schoolhouse,  or 
to  levy  a  tax  to  extend  schools  beyond  nine 
months,  without  a  vote  of  the  people  at  an 
election  called  and  conducted  as  required  by 
section  198  of  this  act.  A  majority  of  the  votes 
cast  shall  be  necessary  to  authorise  the  direc- 
tors to  act.  If  no  locality  shall  receive  a  ma- 
jority of  the  votes,  the  directors  may  select  a 
suitable  site.  The  site  selected  by  either  meth- 
od shall  be  the  scliool  site  for  such  district.*' 
Laws  of  1916,  p.  639. 

[0  The  first  question  presented  for  our 
consideration  is  whether  appellees  were  au- 
thorized by  a  vote  of  the  people  to  purchase 
a  site  for  a  high  school  buildhig.  Appel- 
lees adopted  a  resolution  on  October  12,  1915, 
that  the  present  high  school  site  and  build- 
ing were  "unsuitable  and  inconvenient,"  and 
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on  tbe'ieth  of  October  called  an  election  to 
be  held  November  6,  1915,  for  tlie  purpose,  as 
stated  in  the  notices,  "of  voting  for  or  against 
the  proposition  to  build  a  new  high  school 
building  in  and  for  said  -district  upon  such 
new  site  as  may  be  hereafter  selected  ac- 
cording to  law,  and  also  for  the  purpose  of 
voting  for  or  against  the  proposition  to  Issue 
school  building  bonds  of  Bvanston  Town- 
ship High  School  District  to  the  amount  of 
five  hundred  thousand  dollars  ($500,000)  for 
the  purpose  of  purchasing  such  new  site 
when  selected  and  paying  the  cost  of  building 
a  new  high  school  building  on  such  new  edte." 
The  direct  projposition  to  authorize  the  pur- 
chase of  a  site  was  not  expressly  submitted 
to  the  voters,  but  the  appellees  contend  It 
was  necessarily  Involved  in,  and  covered  by, 
the  proposition  to  erect  a  building  "upon  such 
new  site  as  may  be  hereafter  selected,"  and 
to  Issue  bonds  for  purchasing  "such  new 
site  when  selected"  and  paying  the  cost  of 
the  building.  The  wording  of  the  proposi- 
tion submitted  to  be  voted  upon  at  the  elec- 
tion November  6  is  not  clear.  As  the  prop- 
ositions were  phrased,  If  a  voter  was  in 
f^vor  of  the  bond  issue  to  erect  a  new  build- 
ing, but  opposed  to  selecting  a  new  site, 
he  would  very  naturally  conclude  that  he 
would  have  to  vote  against  the  bond  issue  In 
order  to  vote  against  a  new  (dte.  On  the 
other  hand,  if  he  was  In  favor  of  a  new 
site,  but  opposed  to  a  bond  issue  to  pay 
for  it  he  wonld  have  to  vote  for  a  bond 
issue  to  pay  for  It  or  vote  against  a  new 
site.  The  propositions  were  .so  Interwoven 
that  a  voter  who  favored  one  proposition 
would,  in  order  to  vote  for  it,  have  to  vote 
for  the  other  also.  The  propositions  of  a 
new  bnUding  to  be  paid  for  by  a  bond  is- 
sue and  to  authorize  the  purchase  of  a  new 
site  should  have  been  submitted  in  such 
manner  that  a  voter  would  readily  under- 
stand how  to  vote  for  one  proposition  and 
against  the  other  if  he  so  desired.  It  may 
be,  as  counsel  for  appellees  insist,  that  the 
vote  for  the  proposition  to  build  on  a  new 
site  when  selected  and  purchase  it  out  of 
the  proceeds  of  a  bond  issue  would  Imply 
authority  to  purchase,  but  such  authority 
should  not  rest  on  implication.  The  proposi- 
tion to  authorize  appellees  to  purchase  a  new 
site  should  have  been  so  clearly  and  unmis- 
talubly  stated  that  a  voter  could  vote  for  or 
against  that  proposition  alone,  without  refer- 
ence to  how  he  wished  to  vote  on  the  question 
of  erecting  a  new  building  and  issuing  bonds 
to  pay  for  it  The  way  the  questions  were 
submitted,  the  question  of  a  bond  issue  was 
linked  with  both  the  propositions  to  build 
and  to  select  a  new  site.  It  is  conceivable 
that  a  voter  might  desire  to  vote  for  a 
new  building  and  bond  issue  to  pay  for  it, 
or  for  a  new  site  but  against  a  bond  issue  to 
pay  for  the  new  site,  preferring  that  be  done 
by  a  tax  levy.  It  is  also  conceivable  that  a 
voter  might  favor  a  new  building  to  be  paid 


for  by  a  bond  issue,  and  oppose  the  selection 
of  a  new  site  because  he  preferred  that  the 
new  building  be  erected  on  the  old  site.  It 
would  be  difficult  to  determine  how  such  a 
person  could  vote  and  have  his  wish  given 
expression  and  effect.  It  seems  apparent 
that  appellees  assumed  they  had,  by  their 
resolution  declaring  the  present  site  and 
building  unsuitable  and  inconvenient,  made 
the  selection  of  a  new  site  necessary  and 
eliminated  the  present  site  from  considera- 
tion. At .  least  the  propositions  submitted 
to  be  voted  upon  would  indicate  that  such 
was  their  purpose  and  Intention,  and  they 
were  so  framed  as  to  make  It  difficult.  If  not 
impossible,  for  voters  to  vote  for  a  new 
building  without  also  voting  to  pelect  a  new 
site.  The  Constitution  requires  that  all 
elections  stiall  be  free  and  equal,  wMch 
means  that  the  vote  of  every  qualified  elec- 
tor shall  be  equal  in  its  influence  with  that 
of  every  other  one.  People  v.  ESection 
Oom'rs,  221  111.  9,  77  N.  B.  321,  6  Ann.  Gas. 
662.  As  the  pr(^)ositions  were  submittM  at 
the  election  November  6,  a  voter  desiring  to 
vote  for  one  of  them  and  against  another 
had  not  an  equal  opportunity  and  influence 
with  the  voter  who  either  favored  or  op- 
posed all  the  propositions  submitted. 

Upon  the  question  whether,  in  any  event, 
by  the  election  of  November  6  appellees  were 
given  authority  to  purchase  a  schoolhouse 
site  People  v.  Chicago  &  Bastem  Illinois 
Railroad  Co.,  270  lU.  594,  110  N.  a  825, 
seems  very  much  in  point.  In  tliat  case  an 
election  was  held  on  the  questl<ns  of  erec- 
ting a  new  high  school  building,  to  be  i>aid 
for  by  a  bond  issue  of  |35,00Q,  and  the  se- 
lection of  a  site.  A  majority  of  the  votes 
cast  at  the  election  were  against  erecting  a 
new  building  and  Issuing  bonds.  A  majority 
of  the  votes  cast  on  the  selection  of  a  site 
were  in  favor  of  what  was  derignated  the 
Bllsworth  site.  The  board  of  education  there- 
upon secured  an  option  on  the  purchase  of 
said  site  for  $7,500,  and  levied  a  tax  to  pay 
for  it.  Judgment  for  which  was  applied  for 
by  the  collector  and  objected  to  by  the  tax- 
payer. This  court  held  the  statute  In  posi- 
tive and  unequivocal  language  made  the 
board's  power  to  purchase  or  select  a  school 
site  dependent  upon  its.  being  authorized  to 
do  so  by  a  majority  vote  of  the  voters  voting 
at  an  election  held  for  that  puri)ose.  The 
court  said: 

"The  voters  of  such  a  district  at  that  time 
not  only  had  the  right  and  privilege  of  v6ting 
on  the  proposition  of  selecting  a  site,  but  also 
on  the  proposition  of  purchasing  a  site.  The 
added  proviso  has  only  taken  one  of  those  priv- 
ileges away  from  the  voter— the  privilege  of  se- 
lecting a  site — and  then  only  when  the  voters 
fail,  by  a  majority  vote,  to  select  the  site  them- 
selves. The  statute  as  amended  must  be  con- 
strued as  giving  the  voters  of  the  district  the 
privilege  of  voting  for  or  against  the  purchase 
of  a  building  site,  and  the  t)oard  of  education 
cannot,  in  any  caae^  purchase  a  site  unless  au- 


Digitized  by 


Google 


in.) 


O'CONNOK  ▼.  HIGH  SCHOOIi  BOARD  OF  BDTJCATION 
(lU  N.B.) 


287 


thorized  by  a  majority  of  the  roten  TotioK  at 
an  dection  for  that  parpose.  In  thii  caae  the 
record  ahowa  that  the  voters  of  the  district  in 
queatioD  never  had  the  privilege  of  voting  on  the 
qnestion  for  and  againat  irarcbasing  a  school- 
houae  site.  The  nearest  they  were  privileged  to 
do  that  under  Uie  notice  of  the  election  waa  to 
vote  'for  a  site  for  said  high  school.'  What  in- 
terest had  any  voter,  if  there -were  such  voters, 
in  voting  'for  a  site  for  said  high  school'  who 
was  utterly  opposed  to  purchasing'  or  selecting 
any  site  whatever?  The  board  had  no  right  to 
aaanme  that  all  voters  were  in  favor  of  selecting 
some  site  and  of  purchasing  some  site  or  other 
and  refuse  to  submit  to  them  the  right  to  vote 
on  the  proposition  for  or  against  purchasing  a 
school  site." 

To  the  same  effect,  in  principle  and  sub- 
stance, are  Greenwood  v.  Omelich,  176  111. 
526,  61  N.  £.  566,  and  Board  of  Hducation  v. 
Carolan,  182  111.  119,  66  N.  B..  68. 

The  election  of  November  6  did  not  an- 
thorize  appellees  to  purchase  a  site  nor  did 
tbe  election  of  December  11.  That  election 
was  held  tor  the  purpose  of  locating  the 
site,  it  being  assumed  tbe  previous  election 
authorized  appellees  to  purchase  It  when 
selected. 

Some  questions  are  raised  which  should 
be  decided  for  the  guidance  of  the  board  in 
the  event  of  another  election  being  held  to 
vote  on  the  questions  here  Involved. 

[2]  The  site  receiving  a  majority  of  the 
votes  cast  is  designated  the  Ridge  avenue 
site.  It  is  well  to  the  northern  part  of  the 
high  school  district,  and  near  the  line  form- 
ing the  north  boundary  of  Evanston  town- 
ship and  the  south  boundary  of  New  Trier 
township.  It  was  stipulated  that  tbe  present 
location  of  the  high  school  Is  not  far  from 
the  geographical  center  of  E}vanston,  and  a 
little  more  than  one  block  from  the'  high 
school  population  center.  We  have  been  un- 
able to  find  any  statement  of  the  distance 
the  Ridge  avenue  site  is  from  the  present 
location  of  the  high  school  building,  but  from 
a  plat  In  evidence  it  appears  to  be  16  or  more 
blocks  north  of  the  present  site.  Appellants 
contend  that  the  site  at  Ridge  avenue  could 
not  be  I^ally  selected  because  It  Is  not  at 
a  "central  point  most  convenient .  to  a  ma- 
jority of  the  pupils  of  the  township."  The 
board  of  education  Is  only  authorized  to 
select  a  site  when  at  an  election  held  to 
select  a  site  no  locality  receives  a  majority 
of  the  votes  cast,  in  which  event  the  board 
may  select  a  suitable  site.  Section  86  of  the 
School  Law  makes  it  tbe  duty  of  tbe  high 
school  board  of  education  to  establish  "at 
some  central  point  most  convenient  to  a 
majority  of  the  pupils  of  th^  township"  a 
high  school.  This  reitriction  Is  placed  on 
the  selection  of  a  site  by  the  board,  and  no 
such  restriction  is  placed  on  the  voters  in 
tbe  sriection  of  a  Ate  at  an  election  held  for 
that  purpose.  Such  a  limitation  was  not 
thought  necessary  in  the  selection  of  a  site 


by  tbe  voters,  for  It  can  hardly  be  imagined 
that  a  majority  of  the  voters  of  tbe  district 
would  select  a  site  remote  and  inconvenient- 
ly located  for  the  majority  of  the  pupils  of 
the  township.  The  board  of  education  has 
no  power  to  control  or  limit  tbe  action  of 
the  voters  in  the  selection  of  a  site,  and  the 
law  has  placed  no  restriction  upod  the  selec- 
tion by  the  voters  except  to  require  a  ma- 
jority vote  to  make  the  selection.  If  no  site 
receives  a  majority  of  the  votes  cast  the  site 
may  be  selected  by  the  board.  In  which  case 
it  shall  select  a  site  "at  some  central  point 
most  convenient  to  a  majority  of  the  pupils 
of  the  township." 

[3]  Prior  to  1892  Evanston  was  a  village, 
and  then  Included  in  Its  boundaries  the  diS' 
puted  territory  In  Nlles  and  New  Trier  town- 
ships. The  township  of  Evanston  lies  wholly 
in  the  now  city  of  Evanston,  the  .organiza- 
tion having  been  changed  from  a  village  to 
a  city  In  1892.  By  act  of  1857  the  township 
of  BTvanston  was  constituted  a  township  for 
school  purposes  and  its  boundaries  de- 
scribed. Two  years  later  some  territory  was 
disconnected  and  attached  to  New  Trier 
township.  In  1882  Evanston  high  school  was 
established  as  a  high  school  for  Evanston 
township  under  the  act  of  1879.  That  act 
did  not  provide  for  a  board  of  education  to 
control  and  manage  the  high  school,  but 
such  control  and  management  were  In  the 
trustees.  In  1890  a  board  of  education  was 
elected  as  authorized  by  the  act  of  1889,  con- 
sisting of  five  members,  since  which  time 
the  school  has  been  under  the  c(mtrol  and 
management  of  such  board  of  education. 
The  appellees  contend  that  as  the  parts  of 
New  Trier  and  Nlles  townships  In  dispute 
were  a  part  of  the  village  of  Evanston  be- 
fore and  at  the  time  It  was  incorporated  as 
a  city,  in  1892,  the  whole  territory  auto- 
matically became  the  high  school  district  by 
virtue  of  the  act 'of  the  Legislature  In  1891. 

Section  38  of  tbe  School  Law  of  1889 
(Laws  1889,  p.  276)  made  provision  for  call- 
ing an  election  to  vote  for  or  against  the* 
organization  of  a  township  high  school. 
That  section  was  amended  In  1891  by  add- 
ing to  it: 

"Provided,  that  when  any  dty  in  this  state, 
having  a  population  of  not  less  than  1,000  and 
not  over  10(^000  inhabitants,  lies  within  two 
or  more  townships,  then  that  township  in  which 
a  majority  of  the  inhabitants  of  said  city  re- 
side shall,  together  with  said  city,  constitute 
a  school  township  under  this  act  for  high 
school  purposes."     Laws  of  1891,  p.  200. 

In  1909  (Laws  1909,  p.  867)  the  act  con- 
cerning schools  was  revised,  and  the  provi- 
so quoted  became  section  90  of  the  revised 
act.  It  Is  not  contended  that  when  the  pro- 
viso was  enacted,  In  1891,  It  applied  to  Evan- 
ston, which  was  then  a  village,  and  by  its  . 
terras  the  proviso  only  related  to  dtles;  but 
It  is  insisted  that  when  In  1892  Branston  be- 
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came  a  city  the  act  then  applied,  and  the 
wbole  territory  within  the  city  limits  be- 
came the  high  school  district  Appellants 
contend  tlmt  the  proviso  must  be'  considered 
in  connection  with  the  section  to  which  it 
is  attached — the  organization  of  high  schools 
— and  it  should  be  limited  in  its  applica- 
tion to  township  high  schools  thereafter  es- 
tablished; that  to  construe  the  provision  as 
contended  for  by  appellees  would  give  it  a 
retroactive  efCect,  which  would  be  unau- 
thorized, because  no  purpose  of  the  Legis- 
lature Is  expressed  or  can  be  inferred  to 
make  the  act  retrospective. 
>  [4]  At  and  before  the  time  of  Its  incor- 
poration as  a  city  B>vanston  bad  a  popula- 
tion of  not  less  than  1,000  and  not  more 
than  100,000  and  lay  within  two  or  more 
townships,  L  e.,  Evanston,  Niles,  and  New 
Trier.  The  amendment  was  attached  to 
section  38  of  the  act  of  1889,  which  author^ 
Ized  calling  an  election  to  vote  for  or  against 
the  organization  of  a  township  high  school. 
Aside  from  the  fact  that  at  the  time  the 
amendment  was  enacted,  in  1691,  Evanston 
was  a  village,  and  by  its  terms  the  amend- 
ment was  limited  in  its  application  to  cities, 
the  amendment  accurately  describes  the 
situation  of  Evanston,  and  provides  that  in 
such  city  the  township  in  which  a  majority 
of  its  Inhabitants  reside  shall,  together  with 
said  city,  constitute  a  tdwnshlp  high  school 
"under  this  act" — not  "Hmder  this  section" — 
for  high  school  purposes.  While  it  was  an 
amendment  in  the  form  of  a  proviso  at- 
tached to  section  38,  its  application  was  not 
by  its  terms  limited  to  the  section  but  ap- 
plied to  the  act  concerning  the  establish- 
ment of  township  high  schools,  and,  though 
the  legitimate  office  of  a  proviso  is  not  to  en- 
large the  enactment  to  which  It  is  appended 
and  operate  as  a  substantive  enactment 
itself.  It  will  be  given  that  effect  if  such 
was  the  plainly  expressed  intention  of  the 
Legislature.  In  re  Day,  181  IH.  75.  64  N. 
E.  646,  50  L.  R.  A.  610.  In  the  case  of  Trust- 
ees of  Schools  v.  People,  161  III.  146,  43  N, 
B.  696,  and  People  v.  Bruennemer,  168  111. 
482,  48  N.  E.  43.  the  proviso  was  given  the 
effect  of  independent  legislation.  In  the  revi- 
sion of  the  School  Act  In  1909  the  proviso 
was  re-enacted  as  section  90. 

Ck)unsel  for  appellants  concede  the  Legis- 
lature had  the  power  to  change  or  modify 
the  district,  but  argue  that  before  that  effect 
will  be  given  the  amendment  It  must  clearly, 
appear  that  such  was  the  Intention,  and 
further  contend  the  language  of  the  enact- 
ment will  not  admit  of  that  construction; 
that  if  the  Legislature  had  Intended  it  to 
apply  to  high  schools  already  established  it 
could  have  so  indicated  by  the  addition  of  a 
few  words.  With  as  much  force  it  may  be 
said  if  the  Legislature  had  Intended  the  adt 
should  apply  only  to  districts  thereafter  es- 
tablished it  could  have  said  so.    We  see  no 


valid  reason  for  restricting  the  benefits  of 
the  legislation  to  districts  thereafter  es- 
tablished, and  Its  language  does  not,  to  onr 
minds,  Indicate  that  It  was  so  Intended.  As 
we  view  it,  the  Intent  was  that  it  should 
apply  to  any  high  school  district  that  came 
within  its  description,  and  the  enactment  of 
the  proviso  as  Independent  legislation  In  the 
revision  of  1900  would  seem  to  indicate  such 
was  the  Inteo.tlon  of  the  Legislature. 

[6]  Our  attention  is  called  to  the  act  of 
1867  changing  the  boundaries  and  the  name 
of  the  township  from  Uidgevllle  to  Evanston 
and  to  constitute  the  same  a  township  for 
school  purposes.  The  act  contained  a  provi- 
sion that  no  act,  general  or  special,  relating 
to  school  purposes,  afterward  enacted,  should 
affect  or  repeal  any  of  the  provisions  of 
that  act  unless  specifically  mentioned  In  the 
repealing  act.  The  act  of  1857  was  not  men- 
tioned In  the  act  of  1891.  We  do  not  under- 
stand one  General  Assembly  can  bind  a 
subsequent  one  as  to  the  specific  manner  In 
which  it  must  word  an  act  repealing  or  mod- 
ifying a  previous  act  The  Legislature  has 
power  to  repeal  or  modify  acts  passed  by  a 
former  Legislature,  and  this  power  may  be 
exercised  either  by  expressly  declaring  its 
Intention,  or  where  the  intention  Is  Inferred 
from    subsequent    repugnant   legislation. 

We  are  disposed  to  hold  that  the  disputed 
territory  In  Nlles  and  New  Trier  townshii>s 
is  a  part  of  the  high  school  district  and 
the  residents  of  that  territory  had  a  light  to 
vote  at  the  elections. 

[6]  Appellants  contend  both  elections  were 
void  because  they  were  not  called  pursuant 
to  a  petition  of  voters,  as  required  by  sec- 
tion 127  of  the  School  Act  It  was  stipu- 
lated that  no  petition  of  voters  preceded  the 
call  of  the  election,  but  appellees  contend  that 
section  127  does  not  apply  and  that  no  peti- 
tion was  necessary.  If  the  provisions  of 
section  127  were  applicable  then  the  elec- 
tions were  unauthorized  and  invalid  because 
ao  petition  of  voters  was  filed  asking  that 
tn  election  be  called.  The  basis  of  appel- 
lees' contention  is  that  they  constitute  a 
township  board  of  education,  which  was 
created  under  the  act  of  1889,  consisting  of 
five  members,  and  that  such  a  board  is  to  be 
distinguished  from  boards  of  education  for 
districts  having  a  population  of  not  less 
than  1,000  nor  more  than  100,000,  con- 
sisting of  six  members  and  a  president ;  that 
the  powers  of  the  appellee  board  of  educa- 
tion are  to  be  found  In  the  statute  relating 
to  school  directors,  and  it  makes  no  pro- 
vision for  a  petition  for  such  election.  Chap- 
ter 122,  {  91,  supra.  Section  123  Is  as  fol- 
lows: 

"In  all  school  districts  having  a  population 
of  not  fewer  than  1,000  and  not  more  than 
100,000  inhabitants,  and  not  governed  by  spe- 
cial acts,  and  in  such  other  districts  as  may 
hereafter  be  ascertained  by  any  special  or  gen- 
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«ral  census  to  have  snch  popalation,  there  shall 
be  elected  a  board  of  education  to  consist  of  a 
president,  six  members  and  three  additional 
members  for  every  additional  10,000  inhab- 
itants." 

Section  127  provides: 

"The  board  of  education  shall  have  all  the 
powers  of  school  directors,  be  subject  to  the 
same  limitations,  and  in  addition  thereto  they 
shall  have  the  power,  and  it  shall  be  their  duty: 
•  •  •  To  buy  or  lease  sites  for  schoolhouses 
with  the  necessary  grounds :  Provided,  however, 
that  it  shall  not  be  lawful  for  such  board  of 
education  to  purchase  or  locate  a  schoolbouse 
site,  or  to  purchase,  build  or  move  a  school- 
house,  unless  authorized  by  a  majority  of  all 
the  votes  cast  at  an  election  called  for  such 
purpose  in  pursuance  of  a  petition  signed  1>y 
not  fewer  than  600  legal  voters  of  such  dis- 
trict, or  by  one-fifth  of  all  the  legal  voters  of 
such  district" 

When  the  bigh  school  district  was  organ- 
ized its  management  passed  under  the  con- 
trol of  the  board  of  education^  with  powers 
and  duties  of  school  directors  for  the  dis- 
trict The  high  school  distritt  has  a  popula- 
tion of  more  than  1,000  and  not  exceeding 
100,000,  and,  if  the  proviso  to  section  38 
applied,  it  would  seem  sections  123  and  l27 
applied  also.  We  are  of  opinion  that  the 
appellee  board  of  education,  as  successor  to 
the  school  directors,  is  subject  to  the  provi- 
sions of  the  statute  referred  to,  and  could 
not  lawfully  call  the  election  except  pur- 
suant to  a  petition  of  voters,  as  provided  by 
section  127..  It  was  held  in  Greenwood  v. 
Omelich,  supra,  that  although  the  School 
lAvr  consists  of  different  articles  and  sec- 
tions it  must  be  construed  as  one  entire  act 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  are  reversed, 
and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings  and  decree  In  har- 
mony with  the  views  expressed  In  this  opin- 
ion. 

Reversed  and  remanded. 
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1.  PEBPETDirras  €=>8(1)— Conveyances  and 
Devises  to  Chabitable  Uses. 

Conveyances  and  devises  to  charitable  uses 
are  not  within  the  rule  against  perpetuities. 

2.  CnABiTiEs  <S=>3— Statutes— Common  Law. 

The  statute  of  charitable  uses  (43  Eliz.  c. 
4)  is  a  part  of  the  common  law  of  Illinois. 


3.  Cbabities  «s94,  31— Gifts  to  Ohabities— 
VALiDirr. 

Gifts  to  charities  are  looked  upon  with  favor 
by  the  courts,  and  every  presumption  consist* 
ent  with  the  language  used  will  be  indulged  to 
sustain  them. 

4.  Chabitibs  <S=»1— "Chabitt." 

A  "charity"  is  a  gift  to  be  applied,  consist- 
ent with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  by  means  of  edu- 
cation or  religion,  or  to  rdieve  from  disease^ 
Buffering,  or  constraint,  by  assisting  them  to 
establish  themselves  in  life,  or  by  creating  or 
maintaining  public  buildings  or  works  lessening 
the  burden  of  the  government 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Charity.] 

5.  Ohabities  «=9ll  —  Gifts  —  CHA&rrABi.B 
Chabacteb  of  Donation. 

A  devise  in  trust  to  pay  net  income  of  trust 
estate  to  a  Visiting  Nurse  Association,  charter- 
ed to  secure  skilled  attendants  in  illness  and 
to  maintain  a  hospital  or  a  nurse's  training 
house,  to  a  Home  for  Destitute  and  Crippled 
Children  of  the  city  of  C3ucago,  which  name 
described  its  charter  object  to  the  Glenwood 
Manual  Training  School,  chartered  to  pro- 
vide a  home  for  destitute  and  dependent  boys, 
and  to  the  lUinois  Humane  Society,  chartered 
to  prevent  cruelty  to  chUdren,  was  a  devise  to 
charitable  purposes. 

6.  Chabities  «=»4— GiFTB— Vamditt. 

Devises  to  charitable  corporations  were  not 
void  on  the  ground  that  such  corporations  or 
their  successors  might  cease  to  exist  in  which 
event  the  residuary  estate  would  vest  in  the 
heirs  of  tiie  testatrix. 

Appeal  from  Circuit  Court,  Cooik  (3ounty; 
Frederick  A.  Smith,  Judge. 

Bill  by  Jane  Barnard  Skinner  against  thK 
Northern  Trust  Company  and  others.  Fron> 
a  decree  dismissing  the  bill,  complainan'^ 
appeals.    AflSrmed. 

Helmer,  Moulton,  Whitman  &  Whitman,  of 
Chicago  (John  B.  Skinner,  of  Chicago,  of 
counsel),  for  appellant 

Bayley  &  Webster,  of  Chicago,  for  appel- 
lees. 

STONE,  J,  This  Is  an  appeal  from  the  de- 
cree of  the  circuit  court  of  Cook  county  dis- 
missing for  want  of  equity  a  bill  filed  by 
appellant  praying  that  clause  13  of  the  last 
will  and  testament  of  Louise  May  White- 
house  be  set  aside,  and  the  trust  therein 
created  be  held  void  and  Inoperative,  for  the 
reason  that  said  clause  Is  In  violation  of  the 
established  rule  against  perpetuities. 

The  contested  clause  of  the  will,  after 
devising  all  of  the  testatrix's  property  to  the 
Northern  Trust  (^mpany  as  trustee,  with 
full  power  to  manage,  lease.  Invest,  sell,  and 
convey,  and  with  directions  to  sell  all  nonin- 
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come   property,   with    autborlty    to   employ 
agents,  attorneys,  etc.,  reads  as  follows: 

"Said  trustee  shall  collect  the  income  of  said 
trust  estate,  and  shall  pay  from  the  net  income 
derived  therefrom,  to  my  sister,  Jane  Barnard 
Skinner,  the  sum  of  two  thousand  ($2,000)  dol- 
lars per  year,  to  be  paid  semiannually  so  long 
as  she  shall  surriTe  me;  and  shall  also  pay 
from  audi  net  income  to  my  dear  friend  Edna 
Murphy  Trego  the  sum  of  five  hundred  (|500) 
dollars  per  year,  to  be  paid  semiannually  so 
long  as  the  said  Edna  Murphy  Trego  shall  sur- 
vive me;  and  shall  also  pay  to  Martha  Clarice 
Howland,  of  Union  Springs,  New  York,  the 
sum  of  three  hundred  ($300)  dollars  per  year 
so  long  as  said  Martha  Clarke  Howland  shall 
survive  me ;  and  shall,  pay  the  balance  of  the 
net  income  of  said  trust  estate,  semiannually, 
to  the  five  (5)  charitable  corporations  herein- 
after named,  in  equal  shares.  From  and  after 
the  death  of  the  last  survivor  of  them,  the  said 
Jane  Barnard  Skinner,  Edna  Murphy  Trego, 
and  Martha  Clarke  Howland,  said  trustees  shall 
pay  the  net,  income  of  said  trust  estate,  semi- 
' annually,  as  follows:  One-fifth  thereof  to  the 
Visiting  Nurse  Association  of  Chicago,  to  be 
used  by  said  association  in  carrying  out  its 
charitable  purposes ;  another  fifth  thereof  to 
the  Home  for  Destitute  Crippled  Children  of 
the  city  of  Chicago,  to  use  in  carrying  out  its 
charitable  purposes;  another  fifth  thereof  to 
the  Glenwood  Manual  Training  School,  located 
at  Glenwood,  Cook  county,  Illinois,  to  be  used 
in  carrying  out  its  charitable  purposes ;  another 
fifth  thereof  to  the  Alexian  Brothers'  Hospital 
in  the  city  of  Chicago,  to  be  used  in  carrying 
out  the  purposes  of  said  hospital,  in  recognition 
of  its  kindly  services  to  my  father;  and  the 
other  fifth  thereof  to  the  IUin(HS  Humane  So- 
ciety of  the  city  of  Chicago,  to  be  used,  in  its 
discretion,  in  the  erection  of  street  fountains 
in  the  city  of  Chicago,  and,  if  not  used  for  such 
street  fountains,  then  to  be  used  in  carrying 
out  the  charitable  purposes  of  said  society. 
Said  trust  established  by  this  clause  13  of  my 
will  shall  continue  perpetually  for  the  benefit 
of  the  said  five  charitable  organizations  herein- 
before named,  and  in  case  either  of  said  charita- 
ble organizations  shall  cease  to  exist,  then  its 
successor,  if  any,  in  the  same  charitable  work 
theretofore  carried  on  by  it,  shall  succeed  to 
the  benefits  hereunder  and  be  entitled  thereto 
in  place  of  such  organization  ceasing  to  exist; 
and  in  case  either  of  said  five  charitable  organ- 
izations in  this  clause  mentioned  shall  cease  to 
exist,  and  shall  leave  no  successor  to  carry  on 
the  work  theretofore  carried  on  by  such  organi- 
zation, then  the  share  of  such  net  income  here- 
by given  to  such  organization  so  ceasing  to  exist 
shall  thereafter  be  added,  semiannually  and 
equally,  to  the  shares  of  the  other  charitable 
organizations  herdnbefore  mentioned  then  ex- 
isting." 

It  Is  contended  by  the  appellant  that  the 
bequests  in  danse  13  come  within  the  rule 
against  the  creation  of  perpetuities;  that 
the  corporations  designated  in  said  clause  as 
charitable  corporations  are  not  such  In  fact ; 
that  they  have  uq  charitable  purposes  for  the 
carrying  out  of  which  the  Income  from  the 
trust  estate  is  xiTen;    that  the  doctrine  of 


reverter  to  the  original  owner  or  his  heirs  is 
case  of  corporate  dissolution  is  applicable 
to  public  and  eleemosynary  corporations; 
that  the  nature  of  the  corporation,  as  well 
as  its  purposes  or  objects,  must  be  determin- 
ed from  Its  charter  or  articles  of  association, 
and  cannot  be  shown  by  extrinsic  evidence. 

It  is  conceded  by  the  parties  to  this  suit 
that  clause  13  creates  a  perpetuity.  The  ap- 
pellees, however,  contend  that  they  are  not 
within  the  operation  of  the  rule,  on  the 
ground  that  the  character  and  purpose  of 
the  beneficiaries  named  in  said  will  and  of 
the  bequests  bring  them  within  the  exception 
In  favor  of  trusts  for  charitable  uses. 

The  only  evidence  submitted  to  support  tbe 
contention  of  the  appellant  in  the  circuit 
c(Airt  was  the  certified  copy  of  the  charter 
of  each  of  said  five  corporations. 

[1-4]  It  is  weU  settled  In  thU  state  that 
conveyances  and  devises  to  charitable  uses 
are  not  within  the  rule  against  perpetuities. 
The  statute  of  charitable  uses  (43  Ellz.  c. 
4)  Is  a  part  of  the  common  law  of  this  state. 
Heuser  v.  Harris,  42  111.  425 ;  Crerar  v.  Wil- 
liams, 145  ni.  625,  S4  N.  B.  467,  21  L.  R.  A. 
454 ;  Franklin  v.  Hastings,  253  ni.  46,  97  N. 
E.  266,  Ann.  Cas.  1913A,  135;  Andrews  v. 
Andrews,  110  111.  223;  Welch  v.  Caldwell, 
226  la  488,  80  N.  E.  1014 ;  French  v.  Calkins, 
252  111.  243,  96  N.  B.  877.  Gifts  to  charity 
are  looked  upon  with  favor  by  the  courts. 
Every  presumption  consistent  with  the  lan- 
guage used  will  be  indulged  in  to  sustain 
them.  Franklin  v.  Hastings,  supra.  A  cbari- 
ty,  as  defined  by  Mr.  Justice  Gray  In  Jack- 
son V.  PhllUps,  14  Allen  (Mass.)  ,556,  and  ap- 
proved by.  this  court,  is  as  follows: 

"A  charity,  in  the  legal  sense,  may  be  more 
fully  defined  as  a  gift,  to  be  applied  Consist- 
ently with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bring- 
ing thdr  *  *  *  hearts  under  the  influence 
of  education  or  religion,  by  relieving  their  bodies 
from  disease,  suffering  or  constraint,  by  assist- 
ing them  to  establish  themselves  in  life,  or  by 
erecting  or  maintaining  public  buildings  or 
works  or  otherwise  lessenmg  the  burthens  of 
government.  It  is  immaterial  whether  the  pur- 
pose is  called  charitable  in  the  gift  itself,  if 
it  is  so  described  as  to  show  that  it  is  charitable 
in  its  nature."    Crerar  v.  Williams,  supra. 

In  Grand  Lodge  v.  Board  of  Review,  281 
111.  480,  117  N.  E.  1016,  this  court  said: 

"It  is  the  duty  of  the  public  to  care  for  the 
indigent  and  the  poor  who  are  sick  and  af- 
flicted, and  while  tiie  public  burden  is  not  for 
the  relief  of  aged  and  indigent  Masons  as  such, 
the  public  is  not  relieved  from  the  burden  be- 
cause they  are  Masons,  and  any  institution 
which  serves  no  selfish  interest,  but  discharges, 
in  whole  or  in  part,  any  such  duty,  is  a  public 
charity.  To  constitute  a  public  charity  the 
benefit  must  not  be  conferred  upon  certain  and 
defined  individuals,  but  must  be  conferred  on 
indefinite  persons,  composing  the  public  or  some 
part  of '  the  public ;    but  the  indefinite  class 
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may  be  of  one  sex,  or  tbe  inhabitants  of  a 
particular  city,  town,  or  county,  or  members  of 
a  particular  religious  or  secular  organization. 
•  *  •  A  home  for  working  girls  provided  at 
moderate  cost,  with  officers  serving  without  com- 
pensation, with  free  attendance  of  physicians 
on  the  hoEpital  staff,  and  a  library  and  weekly 
entertainments,  was  held  to  be  a  public  charity 
in  Franklin  Square  House  v.  Boston,  188  Mass. 
409  [74  N.  E.  675];  and  we  see  no  apparent 
reason  for  saying  that  a  classification  must  be 
baaed  on  something  which  involiintarily  affects 
the  public  at  large.  A  public  charity  cannot  be 
limited  to  defined  individuals,  but  if  it  oper- 
ates upon  indefinite  persons,  whose  care  and 
auiq;>ort  rest  upon  the  public,  the  effect  is  to 
afCord  relief  from  the  public  burden  and  the 
charity  is  public  in  its  nature." 

[S]  With  these  definitions  In  mind,  we  view 
the  testimony  offered  by  appellant  under  the 
contention  that  four  of  the  five  corporations 
named  in  the  will  of  the  testatrix  are  not 
charitable  bodies.  It  Is  contended  that  the 
question  whether  or  not  said  corporations 
are  charitable  corporations  must  be  deter- 
mined alone  from  the  powers  given  by  fhelr 
charters,  and  pursuant  to  that  contention  ap- 
pellant offered  certified  copies  of  said  char- 
ters In  evidence.  As  it  Is  admitted  by  the 
appellant  that  one  of  said  corporations,  the 
Alexian  Brothers'  Hospital,  is  a  charitable 
body,  we  will  pass  to  an  examination  of  the 
charters  of  the  remaining  four. 

In  the  charter  of  the  Illinois  Humane 
Society  its  objects  are  stated  to  be:  "The 
prevention  of  cruelty  to  children,  the  enforce- 
ment of  laws  concerning  cruelty  to  children, 
and  the  procuring  or  enactment  of  laws  pio- 
falUtlng  cruelty  to  children  and  declaring-  the 
pnnlshment  therefor."  The  objects  of  the 
Glenwood  Manual  Training  School  are  shown 
by  its  charter  to  be  "to  provide  a  home  and 
proper  training  school  for  destitute  and  de- 
pendent boys  who  may  be  committed  to  their 
charge,  and  is  not  for  pecuniary  profit."  The 
object  of  the  Home  for  Destitute  and  Crip- 
pled Children,  as  shown  by  its  charter,  Is  as 
-follows:  "The  object  for  which  It  is  formed 
Is  to  build  and  conduct  a  home  and  provide 
for  destitute  crippled  children."  The  Visit- 
ing Nurse  Association  is  chartered  under 
the  following  provision:  "The  object  for 
which  it  is  formed  is  for  the  benefit  and  as- 
sistance of  those  otherwise  unable  to  secure 
skilled  attendance  in  time  of  illness,  to  pro- 
•mote  cleatiUness,  and  to  teach  proper  care  of 
the  sick,  and  to  establish  or  maintain  one  or 
more  hospitals  for  the  sick  or  u  house  or 
houses  for  the  accommodation  or  training  of 
nurses." 

It  Is  clear  from  reading  the  charters  of 
these  corporations  that  their  purposes  are 
charitable  purposes.  Their  entire  funds  must 
be  devoted  to  the  objects  named.  Those 
objects,  in  each  case,  are  to  help  those  who 
cannot  help  themselves,  thereby  lessening  the 
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burdens  of  government  They  have  no  capi- 
tal stock  and  can  declare  no  dividends.  All 
property  or  funds  received  by  them  must  be 
used  for  the  carrying  on  of  their  purposes 
as  set  out  In  their  charters. 

[S]  It  Is  urged  that  the  devises  are  void 
for  the  reason  that  although  said  corpora- 
tions are  held  to  be  charitable 'corporations, 
yet  they  and  their  successors  may  cease  to 
exist.  In  which  event  the  residuary  estate 
would  vest  in  the  heirs  of  the  testatrix,  add 
that  a  devise  to  such  remote  heirs  eannot 
come  under  the  head  of  a  devise  for  chari- 
table uses.  If  this  were  the  law  there  could 
be  no  such  thing  as  a  charitable  use  not 
affected  by  the  rule  against  perpetuities,  as 
such  a  posslbUlty  of  reverter  always  exists 
in  law  In  8u<ih  a  devise. 

We  are  of  the  opinion  that  the  corpora- 
tions are  charitable  corporations,  and  the 
devises  to  them  were  for  cbaritaUe  purposes^ 
and  therefore  are  without  the  rule  against 
perpetultlea 

The  circuit  court  did  not  err  in  dismissing 
appellant's  bill,  and  the  decree  of  that  court 
will  be  affirmed. 

Decree  afilrmed. 


(288  111.  220) 

PEOPLE  ex  rel.  CHICAGO  BAB  ASS'N  v. 
OHARONB.     (No.  11208.) 

(Supreme  C!onrt  of  Illinois.    April  IS,  1910. 
Behearing  Denied  June  6,  1919.) 

1.  ATTOBNKT  ANn  QUBWT  «=3C>3(2)— DlSBAB- 
XENT— UNPBOFXSSIONAI,  OB  DlSHONOBABUS 
CONDTTOT— ISSUrFICIENCT  OP  EVIDSROX. 

In  proceedings  for  disbarment  of  an  attor- 
ney, evidence  held  not  to  show  unprofessional 
or  dishonorable  conduct,  but  to  show  that,  ei- 
ther throu^  lack  of  judgment,  diligence,  or 
both,  he  had  not,  in  part  of  the  cases  involved, 
given  to  his  clients'  business  the  attention  de- 
manded by  his  duty  as  an  attorney. 

2.  Attoewbt  and  CLam  «=»10ft— Dtjtt  or 
Attobnkt. 

The  relation  of  attorney  and  client  is  a 
fiduciary  relation,  and  every  attorney  at  law 
owes-  it  to  himself  and  to  his  profession  to  ex- 
erdse  diligence  in  the  discharge  of  his  duties. 

S.  Attobnet  and  Cuent  4=>44(1) — Disbab- 

MENT  —  NEQ-LECT    OF    DUTT— DiSHONOBABLK 

OB  Unpsoiessional  Conduct. 
A  young  and  inexperienced  attorney,  who, 
though  he  has  not,  la  part  of  the  cases  involved 
in  proceedings  to  disbar  him,  given  the  business 
of  bis  clients  the  earnest  attention  which  his 
duty  as  an  attorney  at  law  demands,  will  not 
be  disbarred,  where  he  has  not  been  guilty  of 
dishonorable  or  unprofessional  conduct. 

Disbarment  proceedings  by  the  People,  on 
the  relation  of  the  Chicago  Bar  Association, 
against  John  S.  Charone,  wherein  respondent 
was  ruled  to  answer.    Rule  disc^rged. 


4s9For  otber  cues  ■«•  same  toplo  and  KBT-NUMBBR  la  all  Key-Numbtred  DIgMti  and  Ind«z«a 
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Arffiur  Dyrenforth  and  John  L.  Fogle,  both 
of  Chicago  (Lloyd  M.  Brown,  of  Chicago,  of 
counsel),  for  relator. 

John  S.  caiarone,  of  Chicago  (Benjamin  P. 
Ackerman,  of  Chicago,  Oit  counsel),  for  re- 
spcmdent 

STONE,  T.  An  Information  In  the  name  of 
the  people,  on  the  relation  of  the  Chicago  Bar 
Association,  praying  that  the  name  of  the  re- 
spondent, John  S.  Qiarone,  be  stricken  from 
the  roll  of  the  attorneys  of  this  court  was 
filed,  and  he  was  ruled  to  answor.  Respond- 
ent was  admitted  to  the  bar  by  tliis  court  In 
December,  1013,  since  which  time  he  has 
been  practicing  in  the  city  of  Chicago. 

The  original  Information  contained  three 
counts.  An  additional  count  was  filed  with 
the  commissioner,  and  notice  given  that  on  the 
submission  of  the  cause  as  set  out  in  the 
three  original  counts  to  the  Supreme  Court 
the  relator  would  ask  to  amend  the  original 
information  by  adding  thereto  the  additional 
count  so  filed,  and  that  relator  would  file 
said  amendment  to  the  Information  before 
the  commissioner  and  submit  evidence  in 
support  of  said  additional  count  during  the 
time  limited  by  the  court  In  whidi  to  take 
evidence,  and  that  relator  would  rely  on  said 
amended  count  and  the  evidence  taken  there- 
under In  support  of  the  prayer  in  the  original 
information.  The  commissioner  heard  the 
evidence  and  has  filed  his  report  of  findings 
and  conclusions  thereon,  which  evidence, 
findings  of  fact,  and  cooclusions  are  in  sub- 
stance as  follows: 

First  count:  That  in  1915  respondent  was 
retained  by  Julius  Caters  in  the  matter  of 
his  divorce  suit  and  was  paid  the  sum  of  $37. 
Oaters  testifies  that  respondent  repeatedly 
told  him  that  the  divorce  suit  had  been  filed 
and  was  liable  to  be  up  most  any  time.  Re- 
spondent testifies  that  he  was  to  receive  $50 
in  full  for  his  services  before  any  bill  was 
filed,  and  denies  that  he  told  Oaters  at  any 
time  that  suit  had  been  Instituted.  The  re- 
sjx»dent  further  testifies  that  he  drew  two 
tdlls  for  Oaters  charging  desertion  on  the 
part  of  the  wife  of  Oaters;  that  respondent 
was  imable  to  ascertain  from  Oaters  the 
date  of  the  wife's  desertion ;  that  respondent 
informed  Oaters  that  he  would  have  to  bring 
in  two  credible  witnesses  to  substantiate  the 
charges  in  the  bill ;  that  on  Investigation  re- 
spondent was  in  possession  of  some  evidence 
to  the  effect  that  Caters,  and  not  bis  wife,  de- 
serted; that  respondent  was  at  all  times 
ready,  willing,  and  able  to  file  said  suit,  but 
was  prevented  from  so  doing  by  the  failure 
of  Oaters  to  pay  him  the  full  amount  of  $50, 
of  which  $13  Is  still  due,  and  by  his  failure 
to  furnish  the  necessary  evidence  to  sup- 
port said  bill.  The  commissioner  has 
found  the  facts  and  circumstances  surround- 
ing the  bringing  of  the  divorce  suit  as  testi- 
fied to  by  the  respondent.  Oaters  produced 
'in  evidence  two  receipts — one.  for  $37  for 


services  In  securing  a  divorce,  showing  a 
balance  of  $13,  signed  by  the  respondtot ;  the 
second,  on  the  letter  head  of  the  respondent, 
on  the  same  day,  promising  to  file  a  bUl  for 
divorce  on  Monday,  July  10,  1916,  and  get  a 
decree  not  later  than  six  weeks  thereafter, 
signed  by  the  respondent  The  respondent 
testified,  and  is  corroborated  by  Irene  Shed- 
deu,  to  the  effect  that  these  receipts  were 
made  and  delivered  under  duress;  that  Oat- 
ers came  into  his  office,  threatened  respond- 
ent and  compelled  him  to  put  those  state- 
ments in  writing,  and  while  so  writing  Oaters 
had  a  razor  in  his  hand,  waving  it  in  a 
threatening  manner;  that  Oaters  threatened 
to  cut  him  with  the  razor.  It  Is  admitted 
by  the  respondent  that  he  received  $37,  and 
that  no  suit  for  divorce  has  been  filed.  The 
commissioner  finds  that  the  two  receipts  in 
question  were  given  to  Oaters  because  of  his 
threats  to  inflict  bodily  injury  upon  the  re- 
spondent; that  the  respondent  is  ready  and 
willing  to  file  the  bill  and  prosecute  the 
suit  for  Oaters  upon  the  receipt  of  the  $13 
due  him  and  the  production  of  the  necessary 
witnesses  to  support  the  bill.  The  commis- 
sioner suggests  to  this  court  that  the  conduct 
of  Gaters  in  this  matter  should  not  receive 
direct  or  indirect  commendation  by  finding 
adversely  to  the  respondent 

Second  count:  That  in  May,  1915,  through 
the  recommendation  of  Oaters,  Mrs.  Elsie 
Sprlggs  employed  respondent  to  secure  a 
divorce  for  her  and  paid  the  re^Mndent  $25, 
for  which  he  gave  his  receipt.  In  June,  1915, 
eJhe  paid  him  $15,  for  which  he  gave  a  re- 
ceipt and  $10  more  was  to  be  paid  when  the 
decree  was  entered.  The  respondent  pre- 
pared the  bill  for  divorce,  and  the  same 
was  docketed  in  the  circuit  court  as  No. 
B18686.  A  summons  Issued  an  the  bill  and 
was  delivered  to  the  sheriff  and  by  him  return- 
ed "Not  found."  The  respondent  and  Mrs. 
Sprlggs  bad  several  conversations  in  his 
office  and  over  the  telephone  relating  to  the 
whereabouts  of  the  defendant,  Sprlggs.  The 
respondent  testifies  In  detail  relative  to  calls 
made  by  him  at  various  addresses  given  him 
by  Mrs.  Sprlggs  in  order  to  locate  the  defend- 
ant which'  testimony  is  undisputed.  In  1916 
Mrs.  Sprlggs  accused  the  respondent  of  fail- 
ing to  file  any  bill  for  her,  in  response  fo 
whldi  he  gave  her  the  receipts  from  the 
clerk  and  sheriff  showing  that  the  bill  had 
been  filed  and  summons  issued.  The  commls; 
8l(mer  finds  that  Mrs.  Spriggs  gave  no  In- 
formation to  respondent  as  to  the  where- 
abouts of  Sprlggs  other  than  the  addresses 
mentioned  by  the  respondent,  who  was  un- 
able to  locate  Spriggs,  and  that  service  could 
not  be  had  by  publication  for  the  reason  that 
Mrs.  Sprlggs  insisted  that  her  husband  was 
in  the  city  of  Chicago;  that  respondent  is 
ready  and  willing  to  proceed  with  the 
Sprlggs  case  upon  Information  to  secure 
service  on  the  defendant  and  upon  the  pro- 
duction of  the  required  evidence  to  substan- 
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tlate  the  cbarges  In  the  bill ;  that  respondent 
has  done  all  tbat  he  could  do  in  the  matter 
with  the  information  at  hand  and  is  not  guilty 
of  negligence  or  bad  faith  toward  Mrs. 
Spriggs. 

Tlilrd  count:  That  in  NoTember.  1915, 
Fred  G.  Schulz,  agent  of  Sherman  P.  Stultz, 
employed  respondent  to  prosecute  a  suit 
against  Mrs.  Anna  Kemisch,  a  tenant,  for 
money  due;  that  respondent  was  paid  $10  to 
pay-  costs  and  apply  on  fees  and  was  to  re- 
ceive $5  extra  out  of  money  collected.  The 
respondent  brou^t  suit,  upon  which  Judg- 
ment was  entered  by  default  November  18, 

1915,  for  $25,  and  $3  costs  were  taxed. 
Execution  was  issued  on  this  judgment,  but 
was  not  delivered  to  the  ballifF,  due  to  the 
fact  that  the  same  became  mislaid  in  moving 
the  office  effects  of  the  respondent.    In  April, 

1916,  Schulz  demanded  the  execution  of  the 
respondent  and  refused  the  respondent's  re- 
quest to  continue  the  matter,  whereupon  the 
lollowing  day  respondent  sent  the  execution 
to  Schulz.  An  alias  execution  was  issued  and 
delivered  to  the  bailiff,  who  made  demand 
upon  Mrs.  Kemisch  and  a  levy.  Some  time 
after  April  28,  1916,  Mrs.  Kemisch  went  to 
the  respondent's  office  and  paid  $30  to  the 
stenographer  in  charge,  who  delivered  it  to 
respondent,  at  which  time  Mrs.  Kemisch  left 
the  copy  of  the  execution  served  on  her  April 
28,  1916.  Respondent  testified  that  upon  re- 
ceipt of  the  money  he  called  up  Schulz's 
office;  that  Schulz  was  not  in  nor  did  he  call 
back; 'that  he  repeated  his  call,  which  was 
never  answered..  The  respondent  claimed  $5 
for  his  services  and  offered  to  return  the  $25 
In  full  if  the  same  would  be  accepted  In  full 
payment,  which  was  accepted  by  one  Rich- 
ards, acting  for  Schulz,  whereupon  the  re- 
spondent promised  to  pay  the  money  at 
noon  on  Saturday.  Schulz  called  the  re- 
spondent's office  at  11:30  on  the  same  day 
and  stated  that  nothing  less  than  $30  would 
be  accepted,  and  respondent  retained  the 
money  pending  a  receipt  from  Schulz  as  re- 
quested. The  commissioner  further  re- 
ported that  while  the  preliminary  proceed- 
ings against  the  respondent  were  pending  be- 
fore the  bar  association,  on  October  19, 
1916,  Schulz  wrote  a  letter  to  the  respond- 
«it,  stating.  In  substance,  that  a  replication 
to  respondent's  answer  would  be  filed  and 
the  charges  in  the  original  complaint  press- 
ed unless  the  amount  of  $26  was  paid  by  the 
respondent  by  Tuesday,  October  24,  1916,  and 
that.  If  the  amoimt  was  paid,  the  complaints 
and  charges  filed  with  the  grievance  commit- 
tee of  the  Chicago  Bar  Association  would  be 
dropped.  This  letter  was  written  without 
the  knowledge  or  consent  of  the  said  commis- 
sioner, the  said  Chicago  Bar  Association,  or 
any  of  Its  officers.  The  respondent  refused  to 
pay  the  money  at  the  time  designated,  on 
the  ground  that  he  believed  that  such  action 
on  his  part  might  be  construed  as  an  admis- 
sion of  the  charges  preferred  against  him. 
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At  the  first  bearii^g  of  this  cause  respondent 
tendered  the  $25  which  he  admitted  was  due 
Schulz  for  Stultz,  with  $1.50  interest,  which 
was  accepted  vrlthout  condition  of  any  kind 
as  to  the  Issues  herein  Involved.  The  com- 
missioner finds  that  the  attempt  of  Schulz  to 
use  the  Chicago  Bar  Association  as  a  col- 
lection agency  Is  Improper;  that  respondent 
was  negligent  in  handling  the  collection  of  ' 
said  judgment;  that  he  should  have  remit- 
ted the  $25  and  retained  the  $5  pending  the 
settlement  of  the  controversy ;  that.  If  Schulz 
bad  not  changed  his  mind  several  times  and 
had  manifested  some  business  courtesy  to- 
ward the  respondent,  the  payment  of  the 
money  would  probably  have  been  made  with- 
out delay. 

Additional  count:  That  the  substance  of 
the  evidence  on  the  additional  count  tends 
to  show  that  in  October,  1916,  S.  Stelnman 
employed  one  Bernstein,  an  expressman,  to 
haul  some  household  goods;  that  Stelnman 
paid  Bernstein  by  check  for  his  services,  and 
afterwords,  because  of  certain  differences, 
stopped  payment  on  the  check;  that  Bern- 
stein thereuiKm  went  to  the  office  of  Steln- 
man, and  In  his  absence  seized  and  carried 
away  a  sewing  machine  belonging  to  Stein- 
man,  valued  at  $25;  that  Stelnman  employed 
the  respondent  as  an  attorney  in  his  behalf ; 
that  respondent,  upon  the  advice  and  con- 
sent of  Steinman,  procured  a  warrant  for 
the  arrest  of  the  Bernstein  brothers  on  the 
ground  of  disorderly  conduct;  that  the  ar- 
rest was  made,  and  It  does  not  appear  what 
disposition  was  made  of  the  case,  except  that 
on  suggestion  of  the  assistant  state's  attor- 
ney the  respondent  was  either  to  go  to  the 
state's  attorney's  office  or  bring  a  replevin 
suit;  that  respondent  and  Steinman  agreed 
to  a  fee  of  $10  for  respondent's  services  in 
this  matter,  for  which  a  receipt  was  given 
by  respondent;  that  it  appears  that  on  De- 
cember 1,  1916,  Steinman  paid  respondent 
$15,  and  received  a  receipt  for  the  same,  on 
account  of  costs;  and  that  upon  payment  of 
$9  more  there  were  to  be  no  more  costs  in 
the  matter,  and  If  It  really  became  neces- 
sary to  Incur  further  costs  respondent  would 
refund  the  excess,  and  In  the  event  of  recov- 
ery respondent  was  to  receive  one-third  of  the 
amount  realized.  The  testimony  is  very  con- 
fiictlng  as  to  what  transpired  after  Decem- 
ber 1,  1916.  Steinman  testified  that  respond- 
ent was  to  return  the  money  or  get  the  ma- 
chine, and  that  respondent  delayed  the  mat- 
ter from  time  to  time,  repeatedly  promising 
to  prosecute  the  suit,  bnt  which  he  did  not 
do.  It  further  appears  that  on  January  19, 
1917,  respondent  wrote  a  letter  to  Stelnman, 
In  which  he  stated  tbat  he  had  called  the 
office  of  the  clerk  of  the  court  and  received 
the  report  that  the  case  In  controversy  would 
definitely  come  up  February  4,  1917 ;  that  re- 
spondent had  had  trouble,  in  that  his  father 
had  been  taken  to  the  hospital  and  died  on 
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the  morning  in  (luestion;  that  on  February 
4tli  the  matter  In  question  would  be  disposed 
of  finally.  The  testimony  of  the  respondent 
Is  to  the  effect  that,  when  he  wrote  this  let- 
ter, he  contemplated  that  he  had  ample  time 
to  file  the  necessary  papers,  secure  security, 
and  haye  bond  approved  and  get  service  in 
time  to  have  the  case  called  on  the  day  m«i- 
tioned;  that  respondent  conferred  with  Stein- 
man  regarding  the  surety  on  the  replevin 
bond ;  that  Steinman  said  he  did  not  care  to 
ask  his  relatives  to  sign  such  a  bond,  and 
requested  the  respondent  to  get  some  one  to 
act  as  surety.  Steinman  says  respondent 
volunteered,  in  the  first  instance,  to  get  the 
surety.  Respondent  testifies  that  at  his  re- 
quest his  mother  signed  a  blank  r^levln 
bond  and  schedule  and  the  clerk  O.  K.'d  her 
signature;  that  he  tried  to  get  Steinman 
down  to  sign  the  bond,  but  could  not  do  so. 
The  testimony  Is  conflicting  as  to  whether  It 
occurred  on  the  15th  or  19th  of  January. 
Some  time  after  February  4,  1917,  Steinman 
engaged  Attorney  Bamett  to  represent  him. 
The  testimony  tends  to  show  that  Steinman 
and  Barnett,  at  the  office  of  the  respondent, 
demanded  the  full  amount  of  $34  heretofore 
paid  to  the  respondent;  that  respondent  of- 
fered to  return  $24  to  Steinman,  who  was  ad- 
vised by  his  attorney,  Bamett,  to  accept  it, 
but  Steinman  refused  to  compromise  on  any 
amount  less  than  $34;  that  respondent 
agreed  to  proceed  In  the  replevin  suit  If 
Steinman  would  sign  the  bond  or  he  would 
advance  the  costs  to  Bamett,  attorney  for 
Steinman,  and  turn  over  the  balance;  that 
on  the  day  before  the  first  hearing  in  this 
oase  the  respondent  offered  to  permit  Stein- 
man to  use  the  bond  in  question  tn  the  prose- 
cution of  the  replevin  suit  under  the  direc- 
tion of  his  attorney,  Barnett,  which  was  re- 
fused ;  that  respondent  made  no  legal  tender 
of  the  money  to  Steinman.  The  commission- 
er finds  that  the  $10  first  paid  by  Steinman 
was  for  legal  serevlcs  rendered  in  the  crimi- 
nal court,  and  that  Steinman  is  not  entitled 
to  be  repaid  that  sum  on  any  theory;  that 
the  $24  aforesaid  was  to  cover  court  costs  in 
a  replevin  suit  to  recover  the  sewing  ma- 
chine in  question  and  a  damage  suit  against 
the  Bemsteins;  that  the  damage  suit  was  not 
to  be  started  until  after  the  trial  of  the  re- 
plevin suit;  that  the  replevin  suit  was  never 
started;  that  the  respondent  was  negligent 
In  the  latter  matter,  but  to  some  extent  this 
was  due  to  lack  of  experience  and  judgment 
in  dealing  with  'Clients  and  to  some  extent 
due  to  the  unreasonableness  of  Steinman; 
that  respondent  should  not  have  written  the 


letter  of  January  19th  unless  the  suit  had  ac- 
tually been  brought  or  respondent  knew  pos- 
itively when  he  wrote  the  letter,  because  he 
might  have  anticipated  the  difficulty  that 
would  arise  in  having  the  bond  executed  by 
Steinman.  The  OMumissloner  concludes  that 
the  respondent  was  unfortunate  in  having 
Steinman  for  a  client;  that  respondent  should 
have  insisted  ui)on  Steinman  executing  the 
bond  In  question,  and  upon  his  refusal  to  do 
Eo  he  should  have  promptly  returned  the  $24 
and  notified  Steinman  that  he  would  no  long- 
er act  as  his  attorney. 

The  commissioner  concludes  that  the  evi- 
dence submitted  to  him  on  the  whole  record 
Is  not  sufficient  to  show  that  the  respondent 
has  been  dishonorable  or  criminal  in  his  con- 
duct or  that  he  lacks  good  moral  character, 
as  charged  In  the'  information.  The  commis- 
sioner suggests  to  this  court  that  resjpondent 
Is  a  yoimg  lawyer  of  limited  experience  and 
of  small  means,  forced  by  his  circumstances 
to  accept  cases  and  clients  of  the  kind  men- 
tioned in  these  proceedings;  that,  although 
repondent  failed  to  exercise  good  Judgment 
in  his  transactions  with  Schulz  and  Stein- 
man, yet  such  failure,  In  the  mind  of  the 
commissioner,  was  due  to  his  lack  of  Judg- 
ment under  the  circumstances  rather  than 
an  intoit  to  act  dishonorably  or  unprofes- 
slonally,  or  in  any  manner  calculated  to 
bring  the  courts  of  Justice  into  disrepute  and 
contempt  and  to  tarnish  the  good  name  of 
the  legal  profession. 

[1,2]  We  have  examined  the  evldoice  in 
this  case  carefully,  and  are  of  the  opinion 
that,  while  It  does  not  disclose  unprofession- 
al or  dishonorable  conduct  on  the  part  of 
the  respondent,  it  does  disclose  that  either 
through  lack  of  Judgment  or  diligence,  or 
both,  respondfflit  has  not,  in  at  least  part  of 
the  cases  referred  to  la  the  Information, 
given  to  the  business  of  his  client  the  earnest 
attention  which  his  duty  as  an  attorney  at 
law  demanda  An  attorney  at  law  cannot  be 
too  careful  to  avoid  that  which  would  tend 
to  destroy  the  confidence  of  his  dlent  in  his 
diligence.  The  relation  of  attorney  and  cli- 
ent is  a  fiduciary  relaticm,  and  every  attor- 
ney at  law  owes  It  to  himself  and  to  his 
profession  to  exercise  diligence  in  the  dis- 
cbarge of  his  duties. 

[3]  The  commissioner  has  found  that  the 
evidence  does  not  show  dishonorable  or  un- 
professional conduct,  and  we  are  of  the  opin- 
ion that  the  r^)ort  of  the  commissioner 
should  be  afilrmed,  and  that  the  rule  should 
be  discharged. 

Rule  discharged. 
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WISCONSIN  STEEL  CO.  ▼.  INDUSTRIAL 
COMMISSION  et  «L     (No.  12331.) 

(Supreme  Court  of  Illinois.     April   15,  1919. 
Rehearing  Denied  June  6,  1919.) 

1.  Mabteb  Aim  Sebvant  «s>405(4)— Wobk- 

HEN'S  COKFENSATION   ACT— ACCIDENT  ABIS- 

iNO  OUT  OF  Emplothewt— Evidence. 
IiTidence,  in  a  proceeding  for  compensation 
for  drowning  of  one  employed  as  a  pipe  fit- 
ter about  furnaces  in  houses  on  a  slip  connect- 
ing with  a  river,  held  not  to  warrant  a  conclu- 
sion that  the  accident  arose  ont  of  his  employ- 
ment 

2.  Mabteb  and  Sekvant  €=>405(4)— Wokk- 
men's  CouPENaATioN  Act— Accident  Abis- 
iNO  otrr  or  Emflotvent  —  Bubden  or 
PBOor. 

The  burden  is  on  an  applicant  to  prove 
that  the  accident  arose  out  of  the  employment 
by  direct  and  positive  evidence,  or  by  evidence 
from  which  such  inference  can  be  fairly  drawn, 
and  without  being  based  on  a  mere  conjecture 
or  sormiae. 

Carter,  J.,  dissenting. 

Error  to  Circuit  Court,  Cook  County;  Os- 
car M.  Torrison,  Judge. 

Proceeding  before  the  Industrial  Board  by 
Josephine  Karczewskl,  administratrix  of  Fe- 
lix Karczewski,  to  recover  compensation  un- 
der the  Workmen's  Compensation  Act,  oppos- 
ed by  Wisconsin  Steel  Company,  employer. 
From  a  Judgment  of  the  Circuit  court,  on 
certiorari,  affirming  the  finding  of  the  Indus- 
trial Commission  In  favor  of  administratrix, 
the  employer  brings  error.  Reversed  and  re- 
manded, with  directions  to  the  circuit  court 
to  set  aside  the  award. 

David  A.  Orebangh,  of  (Chicago  (Edgar  A. 
Bancroft,  of  Chicago,  of  counsel),  for  plalntUC 
in  error. 

T.  A.  Sbeehan,  of  (Thlcago,  for  defendant  in 
error. 

FARMER,  J.  This  was  a  proceeding  be- 
fore the  Industrial  Board  by  Josephine  Karc- 
zewskl, admlnlstratrtx  of  the  estate  of  her 
deceased  husband,  Felix  Karczewskl,  to  re- 
cover compensation  under  the  Workmen's 
Compensation  Act  (Kurd's  Rev.  St.  191  f,  a 
48,  J§  126-1521)  on  account  of  the  drowning 
of  her  husband,  who  was  in  his  lifetime  an 
employ^  of  the  Wisconsin  Steel  Company, 
plalntur  in  error.  The  Industrial  Commission 
found  in  favor  of  the  administratrix  and  en- 
tered a  finding  accordingly.  The  cause  was 
taken  to  the  circuit  court  of  C!ook  county  by 
certiorari,  and  the  finding  of  the  commission 
was  affirmed.  The  trial  judge  certified  that 
the  case  was  one  proper  to  be  reviewed  by 
this  court,  and  the  cause  is  here  on  writ  of 
error. 

Plaintiff  in  error  owns  and  operates  a  large 
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Steel  plant  covering  considerable  ground  In 
South  Chicago,  111.  Among  its  buildings  are 
three  casthouses,  in  which  are  located  furnac- 
es known  as  Nos.  1,  2,  and  A,  and  a  store- 
house In  which  the  tools  for  making  repairs 
are  kept  The  Cblumet  riv^r  runs  in  a  north- 
easterly and  southwesterly  direction  easterly 
of  the  casthouses,  and  a  slip  has  been  made 
from  the  (Calumet  river  south  of  the  cast- 
houses,  extending  east  and  west  about  1,000 
feet  Furnace  A  and  Its  accompanying'  cast- 
bouse  Is  situated  nearest  to  and  immediately 
north  of  the  center  of  the  slip.  Furnaces 
Nos.  1  and  2  and  their  accompanying  cast- 
houses  are  northeast  of  furnace  A,  No.  1  lying 
east  of  No.  2,  and  the  storehouse  Is  located 
several  hundred  feet  northeast  of  furnace  No. 
1,  near  the  westerly  bank  of  the  Calumet 
river.  The  casthouse  containing  furnace  A 
was  about  76  or  100  feet  north  of  the  slip. 
The  casthouse  containing  furnace  No.  1  was 
some  400  feet  north  of  said  slip.  Felix 
Karczewski  (usually  called  Joe  Pelka  and 
who  will  be  so  called  in  this  opinion)  had 
been  employed  for  several  years  by  the  plain- 
tiff in  error  as  a  pipefitter.  Each  blast  fur- 
nace consists  of  the  furnace  proper  and  the 
stovfe  There  are  two  or  more  stoves  for  each 
furnace.  The  combustible  gases  from  -  the 
top  of  the  furnace  are  carried  off  through 
one  of  them  and  the  flues  of  the  stove  thus 
heated  to  an  Intense  heat.  The  gas  is  then 
turned  into  the  other  stove,  and  the  blast 
Is  blown  through  the  heated  stove  and  enters 
the  furnace  at  a  very  high  temperature. 
Thus  each  stove  is  alternately  being  heated 
by  combustible  gases  from  the  top  of  the 
furnace  and  being  used  to  heat  the  air  which 
is  blown  Into  the  bottom  of  the  furnace. 
When  a  blast  is  In  progress,  the  heat  around 
the  outside  of  the  furnace,  near  its  base, 
ranges  from  140°  to  150*  Fahrenheit  Be- 
sides the  pipes  or  conduits  through  which  the 
gas  Is  carried  from  the  furnace  to  the  stoves 
and  the  blast  carried  from  the  stoves  to  the 
furnace,  each  furnace  Is  also  equipped  with 
two  water  pipes  about  a  foot  in  diameter 
running  from  the  river  to  the  furnace,  which 
carry  water  to  cool  the  base  of  the  furnace. 
Pelka's  work  was  to  inspect  the  mechanical 
parts  of  the  three  furnaces  and  keep  them, 
including  the  water  pipes,  in  good  repair,  and 
occasionally  he  was  called  on  to  assist  in 
repairing  the  gas  pipes  also;  but  he  was 
especially  charged  with  the  care  of  the 
water  pipes  which  cooled  the  furnaces.  He 
went  to  work  about  6  o'clock  on  the  night  of 
September  28,  1916,  his  duties  requiring  him 
to  be  present  at  the  tapping  of  the  three 
blast  furnaces  operated  by  the  company,  to 
repair  leaks  if  any  should  occur  in  the  water 
pipes,  and  to  see  that  all  mechanical  parts  of 
the  furnaces  were  In  repair.  The  casting 
of  the  furnaces  consisted  in  taking  the 
Iron  from  them,  which  was  done  by  tapping 
them — taking  out  a  clay  plug  at  the  bottom 
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and  numlng  fbe  molten  Iron  into  ladles. 
The  record  shows  that  on  September  28th 
Pelka  was  present  at  four  easts,  at  6:30,  7:30, 
9:10,  and  10  o'clock,  respectively.  He  was 
not  present  at  the  cast  which  was  made  at 
11:10  o'clock.  One  witness,  however,  testified 
that  ho  saw  him  and  talked  with  him  about 
three  minutes  before  12  o'clock  that  night, 
and  the  wife  of  the  keeper  of  a  saloon  outside 
the  steel  plant  testified  to  seeing  him  at  her 
husband's  saloon  at  10  minutes  after  10 
o'clock  that  evening.  The  rule  of  the  plaintltC 
in  error  was  that  no  employe  should  leave  the 
premises  at  this  last-named  hour  without  per- 
mission of  the  foreman  or  his  assistant,  and 
none  was  given  Pelka.  It  appears  from 
the  evidence  that  the  only  time  an  employ^ 
had  a  right,  under  the  rule,  to  go  outside  of 
the  plant  without  permission,  was  during  the 
lunch  hour,  from  12  o'clock  midnight  to  12:30 
a.  m.,  and  then  only  if  his  card  was  punchM 
by  the  timekeeper  at  the  gate,  and  the  record 
does  not  show  that  Pelka  went  out  through 
the  gate  at  the  midnight  lunch  hour.  He  did 
not  appear  at  the  casts  that  took  place  at 
11:10  and  12:20  o'cloclc.  There  Is  no  evidence 
that  tends  in  any  way  to  show  why  he  was 
not  present  at  the  cast  at  11:10  o'clock,  for 
his  fellow  employ^,  Gojyak,  testified  that  he 
saw  him  and  talked  ^th  him  a  few  minutes 
before  the  midnight  wlilstle  blew,  In  the 
vicinity  of  furnace  No.  2,  and  so  far  as  the 
record  shows  he  was  never  seen  alive  after 
that  The  foreman  testified  that  he  missed 
him  between  11  and  12  o'clock  and  made  a 
search  foi*  him  for  some  time  thereafter  bat 
could  find  no  trace  of  him.  He  was  found 
drowned  in  the  slip  about  200  feet  west  of 
furnace  A  two  days  aften  be  disappeared. 

[1,  2]  The  only  question  presented  is^  wheth- 
er there  is  any  proof  to  warrant  the  conclusion 
that  the  accident  resulting  in  Pelka's  death 
arose  out  of  his  employment.  The  evidence 
shows  that  when  the  furnaces  were  in  oper- 
ation they  produced  heat  around  the  outside 
of  the  base  varying  from  140°  to  150"  Fahren- 
heit; that  gases  were  liable  to,  and  did,  es- 
cape, which,  when  inhaled  by  the  workmen, 
at  times  necessitated  their  going  or  being 
taken  to  the  door  or  outside  the  building  to 
get  fresh  air.  One  witness  testified  he  had 
been  taken  to  the  river  for  air  when  gassed. 
Hen  accustomed  to  working  around  these  fur- 
naces could  not  readily  detect  the  odor  of 
the  gas  and  were  liable  to  be  overcome  or 
affected  by  it  before  they  realized  that  gas 
was  escaping.  Pelka  was  last  seen  at  about 
12  o'clock  midnight  in  the  vicinity  of  furnace 
No.  2,  and  the  witness  who  saw  and  talked 
with  1dm  djd  not  testify  that  there  was  any- 
thing in  his  appearance  or  talk  to  Indicate 
he  was  then  affected  by  gas.  The  foreman  of 
the  plaintiff  in  error  testified  he  was  around 
the  furnace  that  night  13  hours  and  did  not 
discover  any  gas.  There  was  no  proof  that 
Pelka  was  affected  by  gas  or  heat  the  night 
of  his  disappearance.    It  is  the  theory  of  the 


defendant  In  error  that  Pelka  was  oppressed 
by  heat  or  became  faint  and  dizzy  from  gas, 
went  to  the  dock  alongside  the  slip  for  fresh 
air,  and  fell  and  was  drowned,  or.  If  he  was 
in  the  vicinity  of  furnace  A  and  desired  to  go 
to  the  storehouse,  the  best  route  would  be 
along  the  slip  to  the  river,  then  along  the 
bank  of  the  river  northeast  to  the  storehouse, 
or,  if  he  went  on  a  tour  of  inspection  of  t^e 
water  pipes,  that  would  take  him  along  the 
dock  of  the  slip.  It  is  said  it  will  not  be  pre- 
sumed that  Pelka  went  to  the  slip  or  river 
for  pleasure ;  that  the  reasonable  inference  is 
he  went  there  in  the  performance  of  his  du- 
ties, accldoitally  fell  In,  and  was  drowned. 
There  is  nothing  in  the  evidence  to  indicate 
that  Pelka  committed  suicide  or  was  mur- 
dered, but  the  conclusion  Is  warranted  that 
his  death  was  accidental.  Does  the  proof  tend 
to  show  that  it  occurred  while  he  was  reas(«- 
ably  fulfilling  the  duties  of  his  employment 
or  engaged  in  doing  something  Incidental  to 
it?  The  burden  is  on  the  applicant  to  prove 
that  the  accident  arose  out  of  the  employ- 
ment by  direct  and  positive  evidence,  or  by 
evidoice  from  which  such  Inference  can  be 
fairly  drawn  and  without  being  based  on 
mere  conjecture  or  surmise.  International 
Harvester  Co.  v.  Industrial  Board,  282  III. 
489,  118  N.  m  711;  Savoy  Hotel  Co.  v. 
Industrial  Board,  279  111.  329,  116  N.  E.  712; 
Central  Qarage  v.  Industrial  Com.,  286  IIL 
291,  121  N.  B.  687.  In  Peterson  &  Co.  v. 
Industrial  Board,  281  IIL  826,  U7  N.  E.  1033, 
we  said: 

"liability  cannot  rest  upon  Imagination,  spec- 
ulation, or  conjecture,  upon  a  choice  between 
two  views  equaUy  compatible  with  the  evidence, 
but  must  be  based  upon  facts  established  by 
evidence  fairly  tending  to  prove  them." 

The  foreman  testifled  there  were  no  repairs 
made  by  Pelka  the  night  of  the  accidoit, 
that  Pelka  had  no  duties  that  would  take  him 
to  the  slip,  and  that  he  (the  foreman)  gave 
him  no  orders  that  would  require  him  to  go 
there.  Pelka  was  present  when  the  cast  was 
made  at  furnace  No.  2  at  10  o'clock  p.  m., 
but  was  not  present  when  any  of  the  later 
casts  were  made.  He  was  at  the  T(miecal 
saloon,  outside  the  grounds  of  the  plant, 
without  permission,  10  minutes  after  10 
o'clock,  and  was  next  seen  at  or  in  the  vicin- 
ity of  furnace  No.  2  three  minutes  before  mid- 
night but  was  not  pres^it  when  any  other 
cast  was  made.  There  was  no  proof,  direct 
or  circumstantial,  to  show  why  he  went  to 
the  river  or  slip,  or  whether  he  went  there 
in  fulfilling  any  duty  of  his  employment  or 
in  doing  anything  Incidental  to  his  employ- 
ment. The  inference  is  as  reasonable  from 
the  evidence  that  he  went  to  the  place  of  the 
accident  as  a  voluntary  act  outside  the  duties 
of  his  employment,  without  the  knowledge 
of  his  employer,  and  was  drowned,  as  it  is 
that  he  was  acting  in  the  line  of  the  duties 
of  his  employment  or  engaged  in  something 
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Inddental  to  it  It  can  only  be  surmised  or 
conjectured  from  the  evidence  how  the  ac- 
cident happened  and  the  reason  Pelka  came 
to  the  place  where  it  occurred.  Under  all  the 
authorities,  this  is  not  sufficient  upon  which 
to  predicate  a  liability. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court 
to  set  aside  the  award. 

Reversed  and  remanded,  with  directtons. 


CABTGR,  J.  (dlssenttng).  I  do  not  agree 
with  the  conclusion  reached  in  the  forego- 
ing opinion.  The  principles  involved  la  the 
opinion  are  so  important  and  the  facts  so 
necessary  to  be  understood  tliat  I  am  set- 
ting them  out  in  this  dissent  at  a  little 
greater  length  and  more  in  detail  than  they 
are  set  out  In  the  opinion. 

The  evidence  tends  to  show  that  there 
was  more  or  less  gas  around  the  furnaces 
while  a  cast  was  being  made.  Workmen 
who  are  accustomed  to  working  in  the  cast- 
houses  become  somewhat  used  to  the  g^as — 
acclimated  as  It  were — so  that  they  cannot 
detect  the  odor  of  gas  as  readily  as  one  who 
is  only  temporarily  there,  and  that  frequent- 
ly the  workmen,  because  they  do  not  ap- 
preciate the  danger,  will  thereby  be  over- 
come before  they  realize  that  gas  is  escap- 
ing. There  is  evidence  tending  to  show, 
also,  that  the  air  in  the  castbouses  is  worse 
when  there  is  a  good  breeze,  and  that  on  the 
night  deceased  disappeared  there  was  a 
wind  blowing  from  the  castbouses  towards 
the  slip  with  a  velocity  of  from  16  to  20 
miles  an  hour.  It  appears  that  when  the 
furnaces  are  in  operation  an  intense  heat 
around  the  outside  of  the  base  is  produced. 
The  evidence  tends  to  show  Pelka  had  there- 
tofore complained  of  headaches  and  dizzi- 
ness caused  by  the  gas  fumes  which  he  had 
inhaled  about  his  work  on  the  premises. 
There  was  evidence  tending  to  show  that 
there  was  a  custom  among  employes,  if  they 
became  overheated  or  gassed,  to  seek  the 
fresh  air  outside  the  castbouses,  and  that 
sometimes  they  were  taken  by  their  fellow 
employes  to  the  open  places  along  the  river 
or  slip,  and  that  there  were  no  fences  or 
barriers  of  any  description  to  obstruct  the 
passage  of  the  workmen  from  the  castbouses 
to  the  slip.  The  evidence  shows  that,  after 
the  accident  and  before  the  recovery  of  the 
body,  a  large  boat  had  been  towed  west  into 
the  slip,  and  that  the  body  of  the  deceased 
was  lying  just  underneath  the  front  of  this 
boat. 

There  was  evidence  offered  that  no  gas 
was  noticed  in  the  furnace  room  by  the  em- 
ployes on  the  night  in  question.  There  was 
also  some  evidence  to  the  effect  that  It  was 
not  the  custom  of  the  employes,  when  over- 
heated or  affected  by  gas,  to  go  to  the  river 
or  slip  for  the  purpose  of  getting  fresh  air. 
The  foreman  testtfled  that  the  best  place  to 
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recover  from  such  an  attack  was  in  the 
door  of  the  casthouae,  as  there  was  more 
air  moving  at  that  place.  There  is  testi- 
mony also  tending  to  show  that  it  was  not 
a  hot  night  at  the  time  of  the  accident  and 
that  deceased  was  wearing  only  overalls 
and  jumper.  There  can  be  no  question,  how- 
ever, from  the  record,  that  it  is  very  hot 
when  one  is  working  about  the  furnaces. 

It  is  conceded  by  both  counsel  that  the 
only  question  at  issue  is  whether  the  injury 
causing  the  death  of  the  deceased  took  place 
in  the  course  of  and  grew  out  of  his  em- 
ployment.' While  the  burden  rests  upon  the 
applicant  to  furnish  evidence  from  which  an 
Inference  can  logically  be  drawn  that  the 
Injury  arose  out  of  and  in  the  course  of  the 
employment,  such  proof  may  be  made  by  cir- 
cumstantial as  well  as  direct  evidence. 
Ohio  Building  Vault  Co.  v.  Industrial  Board, 
277  111.  96,  115  N.  B.  148,  and  cases  cited.  It 
Is  Impossible  to  lay  down  any  rule  as  to  the 
degree  of  proof  which  is  sufficient  to  Justify 
an  inference  being  drawn,  but  the  evidence 
must  be  such  as  would  induce  a  reasonable 
man  to  draw  it.  Where  there  is  ground  for 
comparing  and  balancing  probabilities  at 
their  respective  values  and  where  the  more 
probable  conclusion  is  that  for  which  the 
applicant  contends,  the  arbitrator  is  Justi- 
fied in  drawing  an  inference  in  favor  of  the 
applicant.  Peoria  Railway  Terminal  Co.  v. 
Industrial  Board,  279  111.  362,  116  N.  E.  651, 
What  is  evidence  of  a  fact  and  what  is 
merely  guessing  at  the  fact  cannot  be  de- 
fined by  any  formula  that  one  can  Invent 
What  is  wanted  Is  to  weigh  the  probabili- 
ties, to  see  If  there  be  proved  facts  sufficient 
to  enable  one  to  have  some  foothold  or 
ground  for  comparing  and  balancing  the 
probabilities  and  their  respective  values, 
one  against  the  other.  Owners  of  Ship 
Swansea  Vale  v.  Rice,  4  B.  W.  CO.  298. 
There  can  be  no  question  that  the  death  of 
Pelka  was  caused  by  his  falling  into  the 
river  or  slip.  There  is  no  evidence  In  this 
record  in  any  way  tending  to  show  that  he 
waa  pushed  in  by  some  third  party,  and  the 
presumption  here  must  be  against  suicide  on 
his  part.  The  evidence  shows  that  he  had 
been  in  good  health,  and  there  is  an  abso- 
lute absence  of  evidence  showing  suicide; 
therefore  it  must  be  presumed,  under  the 
authorities,  that  his  death  was  accidental. 
Wilkinson  v.  iEtna  Life  Ins.  Co.,  240  111. 
205,  88  N.  E.  550,  25  L.  R.  A.  (N.  S.)  1256, 
130  Am.  St.  Rep.  269;  Devlne  v.  National 
Safe  Deposit  Co.,  240  111.  369,  88  N.  E.  804 ; 
Von  Ette  v.  Globe  Newspaper  Co.,  223  Mass. 
56,  111  N.  E.  696,  L.  R.  A.  19160,  641.  It 
has  been  held  that  an  employe  is  engaged  in 
the  course  of  his  employment  when  an  In- 
Jury  occurs  within  the  period  of  his  em- 
ployment at  a  place  where  he.  may  reason- 
ably be  and  while  he  is  reasonably  fulfilling 
the  duties  of  his  employment  or  is  engaged 
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In  doing  something  Incidental  to  It.  Dietzen 
Co.  V.  Industrial  Board,  2T9  HL  11,  116  N. 
E.  684,  Ann.  Cas.  1918B,  764.  The  deceased 
was  seen  alive  and  well  Just  before  mid- 
night, was  not  present  at  the  casting  of  the 
furnace  at  12:20  o'clock,  and  immediately 
thereafter  search  was  made  for  him;  so  It 
Is  a  fair  inference  that  he  was  drowned 
some  time  between  12  o'clock  midnight  and 
12:30  thereafter,  and  that  the  accident  oc- 
curred during  the  regular  hours  of  employ- 
ment, on  the  premises  of  plaintiff  in  error. 
If  there  Is  any  evidence  fairly  tending  to 
show  that  the  duties  of  .deceased,  or  any- 
thing which  may  be  held  to  be  fairly  inci- 
dental thereto,  took  him  along  the  slip  at 
the  time  he  fell  in,  then  there  can  be  no 
Question,  under  the  authorities,  that  the  ac- 
cident arose  out  of  and  in  the  course  of  his 
employment.  The  burden  is  on  the  appli- 
cant to  prove  his  case.  This  does  not  mean 
that  he  must  demonstrate  it  beyond  all  rea- 
sonable doubt.  It  only  means  that  there 
must  be  evidence  In  Ills  favor  upon  which  a 
reasonable  man  can  act.  If  the  evidence, 
though  slight,  is  sufficient  to  make  a  reason- 
able person  conclude  that  the  deceased  fell 
into  the  water  and  was  drowned  while  per- 
forming duties  In  the  course  of  his  employ- 
ment or  duties  Incidental  to  that  employ- 
ment, then  the  case  is  proved.  Marshall  v. 
Owners  of  Ship  Wild  Rose,  3  B.  W.  0.  O. 
M4. 

Many  cases  somewhat  similar  as  to  the 
facts  have  been  decided  in  various  Jurisdic- 
tions under  statutes  worded  similarly  to 
our  own.  It  has  been  stated  that  cases  are 
valuable  in  so  far  as  they  contain  principles 
of  law  and  also  to  show  the  way  In  which 
the  Judges  regard  facts.  Peoria  Railway 
Terminal  Co.  v.  Industrial  Board,  supra. 
In  Macklnnon  v.  Miller,  2  B.  W.  C.  C.  64,  an 
engineer  on  board  a  small  tug,  when  last 
seen,  was  asleep  In  his  bunk  at  5  o'clock  a. 
m.  An  hour  afterwards  he  had  disappear- 
ed, leaving  his  working  clothes  lying  at  the 
side  of  bis  bunk.  The  tug  was  to  move  at 
7  o'clock  a.  m.,  and  steam  had  been  ordered 
gotten  up  for  that  hour.  The  deck  was  a 
place  where  between  5  and  7  o'clock  a.  m. 
the.  deceased  was  entitled  to  be.  The  bul- 
wark was  20  Inches  in  height  Two  days 
afterwards  his  body,  clothed  in  his  ordinary 
sleeping  clothes,  was  found  In  the  water 
near  the  place  where  the  tug  had  been 
moored  on  the  morning  in  question,  but 
there  was  no  direct  evidence  as  to  how  he 
met  his  death.  It  was  held  that  the  arbi- 
trator was  entitled  to  draw,  as  he  had 
drawn,  the  Inference  of  fact  that  the  de- 
ceased had  accidentally  fallen  overboard 
and  was  drowned  and  that  the  accident 
arose  "out  of  and  in  the  course  of  his  em- 
ployment, and  it  was  therefore  not  for  the 
court  to  Interfere. 

In  Owners  of  Ship  Swansea  Vale  v.  Rice, 


supra,  the  deceased  was  chief  officer  of  the 
ship,  whose  duty  it  was  to  be  employed  on 
the  de<^  He  disappeared  in  broad  daylight, 
no  one  having  seen  him  fall  overboard,  but 
there  was  evidence  that  not  long  before  be 
complained  of  a  headache  and  giddiness.  It 
was  held  by  a  divided  court  that  there  was 
evidence  nndbr  which  the  court  might  infer 
that  he  fell  overboard  from  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment In  deciding  the  case  In  the  House  of 
Lords,  one  of  the  Judges  writing  the  opinion, 
after  discussing  various  things  which  might 
havp  happened,  said  (page  301) : 

"The  only  other  alternative  is  suicide  or  mur- 
der, and  if  you  weigh  the  probabilities  one  way  or 
the  other,  the  probabilities  are  distinctly  great- 
er in  favor  of  the  view  that  this  man  perished 
from  accident  arising  out  of  his  employment" 

In  Kerr  v.  Ayr  Steam  Shipping  Co.  (1015) 
App.  Gas.  217,  a  steward  of  a  ship  in  harbor 
was  lying  in  his  bunk  when  he  was  told  by 
the  captain  to  prepare  some  tea  for  the 
crew.  Shortly  afterwards  he  was  missing. 
The  next  day  his  dead  body,  dressed  only  in 
his  underclothes,  was  found  in  the  sea  near 
the  ship.  The  bulwarks  were  three  feet  five 
inches  above  the  deck.  He  was  a  sober 
man  but  was  subject  to  nausea.  Murder 
and  suldde  were  negatived  by  the  arbitra- 
tor, who  drew  the  inference  that  the  deceas- 
ed went  on  deck  and  accidentally  fell  over- 
board and  was  drowned,  and  held  that  the  ac- 
cident arose  out  of  and  in  the  course  of  his 
employment  as  steward.  The  court  of  ses- 
sion (Lord  Guthrie  dissenting)  reversed  the 
decision  op  the  groimd  that  there  was  no 
evidence  to  support  it.  The  House  of  Lords 
by  a  divided  court  upheld  the  finding  of  the 
arbitrator,  and  stated  that,  although  upon 
the  evidence  it  was  open  to  the  arbitrator  to 
take  a  different  view,  his  conclusion  was 
dne  that  a  reasonable  man  could  reach,  and 
therefore,  even  though  the  court  might  take 
a  different  view  If  the  Judges  themselves 
were  deciding  the  question  as  to  the  facts, 
the  only  duty  of  the  court  was  to  decide 
whether  the  conclusion  was  one  that  could 
have  been  reached  from  the  evidence  by  a 
reasonable  man. 

In  Marshall  v.  Owners  of  Ship  Wild  Rose, 
supra,  an  engineer  came  on  board  a  vessel, 
which  was  lying  in  a  harbor  basin,  shortly 
after  10  o'clock  p.  m.  Steam  had  to  be  got- 
ten up  by  midnight  He  went  below  and 
took  off  his  clothes,  except  trousers,  shirt 
and  socks.  It  was  a  very  hot  night.  He 
subsequently  got  out  of  his  berth,  saying  be 
was  going  on  deck  for  a  breath  of  fresh 
air.  Next  morning  his  dead  body  was  foimd 
at  the  side  of  the  vessel.  Just  under  the 
place  where  the  men  usually  sat  when  they 
went  on  deck  to  get  fresh  air.  The  county 
Judge  found  that  he  came  to  his  death  .by 
an  accident  arising  out  of  and  in  the  course 
of  his  employment,  and  by  a  divided  court 
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his  decision  was  reversed ;  the  court  holding 
that  there  was  no  legitimate  ground  for 
drawing  the  Inference  that  he  died  from  an 
accident  arising  out  of  his  employment.-. 

In  Von  Ette  t.  Globe  Newspaper  Co.,  sn- 
pra.  Von  Ette  was  employed  by  the  news- 
paper company  as  a  compositor.  He  went 
to  work  on  the  evening  of  June  21,  1914,  and 
his  employment  would  have  been  finished  at 
a  quarter  before  2  o'clock  the  next  morning. 
He  was  last  seen  alive  about  11  o'clock  that 
evening.  His  dead  body  was  found  the  next 
morning  at  a  quarter  before  4  o'clock  upon 
the  ground,  six  stories  below  the  floor 
where  he  worked.  The  injuries  which  caus- 
ed his  death  resulted  from  falling  from  the 
roof  of  the  building  adjoining  the  room  in 
which  he  worked.  He  was  apparently  in 
good  health,  cheerful  In  disposition,  and 
there  was  no  evidence  tending  to  show  that 
he  had  any  trouble  of  any  kind.  The  evi- 
dence tended  to  show  that  there  was  an 
established  custom  among  the  empl6y€s, 
known  to  the  employer,  to  go  out  upon  that 
roof  to  obtain  fresh  air.  The  Industrial 
Board  found  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment,  there 
being  no  evidence  that  indicated  any  other 
cause  of  death,  and  the  court  affirmed  the 
finding. 

A  reading  of  the  (pinions  in  the  cases 
Just  cited,  a  number  of  them  being  decided 
by  divided  courts,  will  show  how  dose  were 
some  of  the  questions  involved  and  how 
difficult  It  is  for  all  men  to  agree  whether 
an  accident  somewhat  similar  to  the  one 
here  under  consideration  arose  out  of  and 
In  the  course  of  the  employment  The  de- 
ceased was  the  only  pipe  fitter  working  on 
the  night  In  question.  He  was  required  to 
look  after  and  inspect  and  keep  in  good  re- 
pair all  the  mechanical  parts  of  the  three 
furnaces  and  the  six  water  pipes  carrying 
the  water  from  the  river  to  the  furnaces. 
In  the  performance  of  these  duties,  as  I 
understand  the  record,  he  necessarily  had  to 
travel  to  and  from  the  three  casthouses,  the 
I>oUer  house,  and  the  storehouse  northeast 
of  the  casthouses,  and  might  be  required  to 
go  to  a  small  storehouse  Just  south  of  the 
casthouse  In  wlilch  was  located  furnace  A 
and  70  or  80  feet  north  of '!&e  slip  where 
Ids  dead  body  was  found.  There  were  no 
regular  roads  or  passageways  on  these  prem- 
ises. Buildings,  railroad  tracks,  tanks, 
sheds,  and  structures  of  all  kinds  were  lo- 
cated wherever  convenience  demanded.  It 
.might  be  impossible  to  take  a  direct  course 
in  going  from  one  place  to  another.  It  was, 
however,  possible  to  walk  from  the  western 
extremity  to  the  eastern  extremity  of  the 
plant,  and  it  would  appear  reasonable  from 
the  evidence  in  the  record  that  in  going 
from  one  extremity  of  the  plant  to  the  other 
a  workman  might  think  it  more  convenient  to 
go  to  the  Calumet  river  and  walk  on  the 
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dock  or  cement  walk  alongside  the  river  and 
the  slip.  In  going  from  the  large  storeliouse 
it  would  not  require  much  of  a  detour  to 
take  the  route  along  the  river  and  slip  to 
furnace  A.  The  evidence  tends  strongly  to 
show  that  there  was  always  liable  to  be  gas 
In  and  alx>ut  the  furnaces,  and  that  deceas- 
ed had  complained  theretofore  to  his  famUy 
about  headaches  and  dizziness  caused  by  in- 
haling these  gas  fumes.  In  addition  to  the 
impurity  of  the  air,  the  heat  around  the 
iMise  of  the  furnaces  must  necessarily  at  all 
times  have  been  somewhat  oppressive,  rang- 
ing from  140°  to  150°  Fahrenheit ;  •  the  heat 
within  the  furnaces  being  from  500°  to 
1,500°  Fahrenheit.  The  evidence  tends  to 
show  tliat  it  was  a  custom,  Icnown  to  the 
foreman  of  plalntlft  in  error,  for  the  men, 
when  oppressed  by  the  heat  or  troubled  by 
the  gas,  to  go  outside  the  buildings  to  cool 
off  or  get  fresh  air  to  counteract-  the  effect  of 
the  fume?;  that  generally  the  men  so  over- 
heated or  troubled  by  gas  would  satisfy 
tliemsefves  by  simply  stepping  outside  the 
casthouse,  but  that  sometimes  they  would  go 
even  to  the  boundaries  of  the  river  or  the 
slip,  and  that  once  outside  -  the  casthouse 
there  were  no  fences  or  boundaries  between 
them  and  the  dock  or  cement  walk  along- 
side the  river  and  sUp. 

The  suggestion  offered  by  plaintiff  In  er- 
ror as  to  how  the  deceased  came  to  Ills 
death  is  that  he  fell  into  the  sUp  while  re- 
turning from  a  secret  visit  to  the  saloon  and 
while  he  was  intoxicated.  This  question  can- 
not be  raised  here,  as  it  was  specifically 
stated  on  the  trial  t>efore  the  Industrial 
Board  tliat  plalntUt  in  error  made  no  ques- 
tion as  to  deceased  being  intoxicated,  there- 
fore counsel  acting  for  plaintiff  in  error,  can- 
not tor  the  first  time  raise  that  question  here. 
American  Milling  Co.  v.  Industrial  Board,  279 
IlL  660,  117  N.  B.  147,  and  cases  cited.  More- 
over, the  direct  evidence  shows  that  the  de- 
ceased was  not  under  the  influence  of  liquor 
when  he  visited  Tomecal's  saloon  a  little  aft- 
er 10  o'clock,  and  Us  fellow  employe,  Gojyak, 
stated  that  when  he  was  last  seen  alive.  Just 
before  midnight,  be  was  not  intoxicated. 
The  suggestion  also  seems  to  be  made  that 
deceased  may  have  gone  down  to  the  river. 
or  the  slip  to  look  at  the  stars  or  for  somet 
other  reason  not  connected  with  his  employ- 
ment There  is  no  evidence  tending  to  sup- 
port in  any  way  this  theory.  If,  however, 
he  was  oppressed  by  heat  or  felt  &iint  or 
dizzy  from  gas,  the  dock  along  the  river  or 
slip  would  be  one  of  the  most  probable  plac- 
es where  he  wotild  go  for  fresh  air,  or,  if  he 
were  in  the  vicinity  of  certain  casthouses 
and  wanted  to  go  to  a  certain  storehouse, 
one  of  the  easiest  and  most  reasonable 
routes  for  lilm  to  take  would  be  to  proceed 
along  the  slip  and  river. 

The  authorities  all  agree  that  the  arbitra- 
tor must  not  surmise^  conjecture,  or  guess 
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in  reaching  his  conclusion;  that  he  must  in- 
fer from  the  facts  actually  proven;  and 
that,  while  it  is  impossible  to  lay  down  any 
rule  as  to  the  degree  of  proof  sufficient  to 
justify  an  inference  being  drawn,  it  must 
be  such  that  the  evidence  would  Induce  a 
reasonable  man  to  draw  it ;  that  if  the  facts 
proved  give  rite  to  conflicting  inferences  of 
equal  degrees  of  probability,  so  that  the 
choice  between  them  is  a  mere  matter  of  con- 
jecture, then  the  applicant  fails  to  prove  his 
case;  but  where  there  is  ground  for  com- 
paring and  balancing  probabilities  at  their 
respective'  values,  when  the  more  probable 
conclusion  is  that  for  which  the  applicant 
contends,  the  arbitrator  is  Justified  in  draw- 
ing an  inference  In  his  favor.  Peoria  Ry. 
Terminal  Co.  v.  Industrial  Board,  supra. 
The  only  question  before  the  court  Is  wheth- 
er the  arbitrator  was  Justified,  on  the  facts 
proved,  in  drawing  the  conclusion  that  he 
has  drawn.  As  was  stated  in  one  of  the 
opinions  in  Owners  of  Ship  Swansea  Vale  v. 
Rice,  supra,  in  weighing  the  probabilities  in 
this  case  the  probabilities  are  distinctly 
greater  that  this  man  perished  through  an 
accident  arising  out  of  and  in  the  coarse  of 
his  employment  than  any  of  the  alterna- 
tives suggested.  Furthermore,  as  was  said 
by  the  court  in  Von  Ette  v.  Globe  News- 
paper Co.,  supra,  on  page  59  of  223  Mass., 
on  page  697  of  111  N.  B.,  on  page  643,  of  L. 
R.  A.  1916D: 

"A  finding  of  the  Industrial  Accident  Board 
is  not  to  bQ  set  aside  if  warranted  by  the  evi- 
dence, although  we  might  feel  that  a  different 
conclusion  would  have  been  reached  by  us  if 
we  had  been  called  upon  to  decide  the  question 
in  the  first  instance.  If  this  claimant  were  re- 
quired to  prove  all  the  facts  and  circumstanc- 
es attending  her  husband's  death  by  direct  evi- 
dence, it  is  plain  that  her  claim  wonld  fail,  but 
she  is  not  limited  to  such  proof.  She  may  show 
the  existence  of  such  facts  as  would  warrant  the 
infeiesce  that  her  husband  did  not  commit  sui- 
cide, and  did  not  meet  with  his  death  as  the  re- 
sult of  intoxication.  •  •  ♦  We  cannot  say 
that  the  finding  of  the  board  that  his  death  was 
accidental  was  not  warranted." 

The  reasoning  in  the  foregoing  quotation 
applies  here,  and  I  think  that  a  similar  con- 
clusion should  be  reached. 


(283  111.  142) 

CHICAGO  TITLE  &  TRUST  CO.  v.  CORPO- 
RATION OF  FINE  ARTS  BI/DG. 
(No.  12184.) 

(Supreme  Court  of  lUinois.     AprU  15,   1919. 
Rehearing  Denied  June  4,  1919.) 

1.  EXECtJTOBS  AND  Administratobs  ®=»93(1) 
—Functions — Conditctino  Retai!,  Stobe. 
An  executor  or  administrator  as  such  has 
no  authority  to  conduct  deceased's  retail  store 


business,   his   function   being   to  dose   ap  the 
estate  for  which  he  is  acting. 

2.  EXECBTOBS  AND  Administbatobs  ^=>93(1) 
—  Obdeb  Atjthobizino  Executob  to  Cobt- 
DTJCT  Business— Extension. 

Order  directing  that  executrii  "proceed  to 
sell  that  part  of  personal  property  consisting  of 
merchandise,"  etc.,  did  not  extend,  beyond  the 
6()-day  period,  an  order  authorizing  executrix 
to  conduct  retail  store  bosiness  of  deceased  for 
a  period  of  60  days. 

3.  EXECUTOBS  AND  Aduinistbatobs  ®=>218— 
Claim  Aoainst  Estatb  Distinguished 
FROM  Claim  Against  Repbesentativb. 

A  lien  for  installments  of  rent  which  arises 
out  of  a  lease  is  a  claim  against  the  estate  of 
deceased,  while  a  claim  for  expenses  of  adminis- 
tration is  a  claim  against  the  representative. 

4.  liANDLOBD    AND    TENANT    «=»246(4)— LlEN 

FOB  Rent— Pbopebtt  Subject— Aftee-Ao- 
QUiBED  Pbopebtt  pF  Lessee's  Assignee. 
Under  lease  providing  that  lessor  shall  have 
a  first  lien  upon  lessee's  property  now  or  here- 
after located  in  said  premises,  lessor  would  not 
have  a  lien  against  after-acquired  property  of 
lessee's  assignee  in  the  absence  of  a  provision 
in  the  contract  of  assignment  expressly  pledging 
the  property  of  the  assignee. 

5.  Ohattel  Mobtqaqeb  $=>47— Descbiptioit 
— sufficibnct. 

The  rule  that  the  description  must  be  suffi- 
ciently specific  to  afford  third  persons  the  means 
of  identifying  the  property  refers  to  chattel 
mortgages  as  well  as  to  mortgages  of  land. 

6.  LANDI.0BD  AND  TENANT  «S>246(5)— LAND- 

lobd's  Lien  —  Afteb-Acquibed   Pbopebtt 

OF  Lessee— Description. 
The  language,  "The  lessee's  property  now  or 
hereafter  located  in  said  premises,"  is  too  indefi- 
nite to  create  a  lien   on  after-acquired  prop- 
erty. 

7.  Landlobd  and  Tenant  «=»246(4)— Land- 
ix)bd's  Lien— Pbopebtt  of  Iassee'b  As- 
signee. 

Covenant  in  lease  that  lessor  sbonid  have  a 
first  lien  upon  lessee's  property  "now  or  here- 
after located  in  said  premises  to  secure  the  pay- 
ment of  all  moneys  due  under  this  lease"  was 
not  a  covenant  concerning  the  thing  granted  or 
the  enjoyment  of  it,  but  a  collateral  and  per- 
sonal covenant,  not  running  with  the  land. 

8.  ExECUTOBS  and  Administbatobs  «=>202 
(2)  —  Claims  Allowable  —  "Contingent 
Ci^im"— "Cbeditob." 

Although  executrix  continued  in  occupation 
of  leased  premises  after  expiration  of  year 
allowed  by  Administration  Act,  $  70,  for  filing 
claims  against  decedents'  estates,  rent  not  due  _ 
until  after  the  year  was  a  "contingent  claim"  ' 
which  could  not,  though  filed  before  the  expira- 
tion of  the  year,  be  proved  and  allowed  under 
section  67,  the  holder  of  a  contingent  claim  not 
being  a  "creditor"  of  the  estate. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Contin- 
gent Claim ;   Creditor.] 
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Error  to  Appellate  Court,  First  District,  on 
Appeal  from  Circnit  Court,  Cook  County; 
David  F.  Matchett,  Judge. 

In  tbe  matter  of  the  estate  of  Winfleld 
Scott  Thurber,  deceased,  a  dalm  was  pre- 
sented by  the  Corporation  of  the  Fine  Arts 
Snllding,  which  claim  was  opposed  by  the 
Chicago  Title  &  Trust  Company,  adminis- 
trator. Decree  of  the  circuit  court  on  ap- 
peal from  an  order  of  the  probate  court  al- 
lowing the  claim  was  reversed  by  the  Appel- 
late Court  (209  111.  App.  633),  and  the  admin- 
istrator brings  certiorari.  Judgment  of  the 
Appellate  Court  reversed,  and  judgment  of 
the   drcuft    court    affirmed. 

E.  I.  Frankhauser,  Frederidc  A.  Bangs,  and 
Arthur  M.  Cox,  all  of  Chicago  (Richard  H. 
Colby  and  Judah,  WlUard,  Wolf  &  Kelch- 
mann,  all  of  Chicago,  of  counsel),  for  plaintiff 
In  error. 

Tenney,  Harding  &  Sherman  and  Wilson, 
Moore  &  Mcllvalne,  all  of  Chicago  (Horace 
Kent  Tenney,  of  Chicago,  of  counsel),  for 
defendant  in  error. 


STONE,  J.  This  is  certiorari  to  the  Appel- 
late Court  for  the  First  District  to  review  a 
Judgment  of  that  court  reversing  a  decree  of 
the  circuit  oourt  of  Cook  county,  heard  on 
appeal  from  an  order  of  the  probate  court 
of  that  county  allowing  a  certain  claim 
against  the  estate  of  Winfleld  Scott  Thurber, 
deceased,  and  a  decree,  also  entered  by  that 
court,  declaring  said  claim  and  other  claims 
to  be  liens  on  the  property  of  said  estate  by 
virtue  of  a  certain  lease  in  which  deceased 
was  lessee. 

The  defendant  in  error  leased  a  six-story 
building,  described  as  208  Michigan  boule- 
vard, in  the  city  of  (Chicago,  to  the  Bissell- 
Cowen  Piano  Company  for  a  term  of  ten 
years  from  April  30,  1909,  for  a  rental  of  $2,- 
166.67  per  month.  One  of  the  provisions  of  the 
lease  is  as  follows:  "The  lessor  shall  have  a 
first  lien  upon  the  interest  of  lessee  under 
this  lease,  and  upon  lessee's  property  now  or 
iiereafter  located  in  said  premises,  to  secure 
the  payment  of  all  moneys  due  under  this 
lease."  This  lease  was  assigned  by  the  Bis- 
sell-Cowen  Piano  Company,  with  the  consent 
of  the  defendant  in  error  to  the  iElolian  Com- 
pany. On  January  27, 1913,  the  .aSolian  Com- 
pany assigned  the  lease  to  Thurber.  AU 
these  assignments  were  made  with  the  writ- 
ten consent  of  the  lessor,  defendant  in  error 
herein.  Each  assignment  carried  with  it  the 
continuing  liability  of  the  assignor,  and 
contained  the  stipulation  that  the  assignee 
would  not  assign  the  lease.  Thurber  sublet 
to  other  parties  all  of  the  building  except 
the  first  and  sixth  floors,  which  he  occupied 
up  to  the  time  of  his  death.  Thurber  died 
September  24,  1913,  leaving  a  last  will  and 
testament,  which  was  duly  proven  and  admit- 
ted to  probate.  In  which  Martha  O.  Thurber, 


his  wife,  was  named  sole  legatee  and  ex- 
ecutrix. Letters  were  issued  to  Martha  C, 
Thurber,  who  continued  to  act  as  executrix 
of  the  last  will  and  testament  of  W.  Scott 
Thurber  until  the  plaintlfC  In  error,  the  Chi- 
cago Title  &  Trust  Company,  was  appointed 
administrator  de  bonis  non,  etc.  Two  days 
after  letters  testamentary  were  issued  to 
Martha  C  Thurber,  on  petition  of  the  ex- 
ecutrix, an  order  was  entered  authorizing  her 
to  continue  the  business  for  a  period  of  60 
days,  provided  that  all  profits  revert  to  the 
estate  and  all  losses  be  paid  by  the  execu- 
trix individually,  and  that  such  time  should 
not  exceed  60  days.  Within  that  time  an 
order  was  entered  in  the  probate  court,  upon 
petition  filed  by  the  executrix,  to  sell  at 
public  or  private  sale  that  part  of  the  per- 
sonal property  consisting  of  the  stock  of 
merchandise,  1.  e.,  oil  paintings,  etchings, 
water  colors,  picture  frame  moldings,  glass, 
etc.,  theretofore  appraised  at  $61,910.50,  at 
not  less  than  the  appraised  value.  The  ex- 
ecutrix continued  in  possession  of  the  prop- 
erty, executed  subleases  to  tenants  and  col- 
lected rent  from  them  and  to  enforce  the 
collection  of  the  rent  brought  suit  in  her 
name  as  executrix.  In  her  report  to  the  'pro- 
bate court  filed  July  2, 1916,  she  claims  credit 
for  payment  of  rents  so  made,  and  charges 
herself  with  collection  of  rent  from  subten- 
ants. 

The  rent  under  tbe  lease  for  the  month  of 
September,  1918,  was  due  and  unpaid  at  tbe 
time  of  Thurber's  death,  and  a  claim  was 
filed  and  allowed  by  the  probate  court  as  a 
s'eventh  class  claim  for  the  amount  of  $2,- 
166.67.  On  September  26,  1914,  defendant  in 
error  filed  a  claim  for  rent  for  the  months 
of  July,  August,  and '  September  of  that  year, 
which  was  allowed  December  15,  1914,  by  tbe 
oourt  in  the  amount  of  $6,225.01  as  of  class 
7,  without  prejudice  to  the  claim  of  the  de- 
fendant in  error  to  the  preferred  and  prior 
claim  upon  the  assets  of  said  estate.  No  ap- 
peal was  perfected  from  these  two  claims  so 
allowed.  In  addition  to  this,  a  claim  was 
filed  on  September  26,  1914,  three  days  be- 
fore the  close  of  the  year  for  administration, 
for  rent  not  due  but  to  accrue  for  the  prem- 
ises for  the  period  from  October  1,  1914,  to 
AprU  30,  1919,  at  the  rate  of  $2,166.67  a 
month,  $119,166.67.  On  June  24,  1915,  thlr 
claim  was  allowed  as  of  class  7  for  the 
amount  of  $8,042.77,  being  tbe  rent  due  for 
the  premises  in  question  from  October  1, 
1914,  to  March  31,  1916,  on  which  last  date 
defendant  In  error  had  sold  the  building  in 
question. 

On  December  24,  1914,  the  defendant  In 
error  filed  its  petition  praying  that  tbe  claims 
for  rent  theretofore  allowed  ($8,391.68)  be  de- 
creed to  be  first  and  prior  liens  upon  the  per- 
sonal property  of  the  deceased  located  within 
Cook  county  at  the  time  of  his  death  by  vir- 
tue of  the  terms  of  the  lease ;   that  the  same 
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be  paid  before  other  claims,  including  tbe 
•widow's  award;  that  the  claim  for  rent  for 
the  months  of  October,  November,  and  Decem- 
ber, 1914,  amounting  to  $0,550.01,  be  paid  as 
costs  and  expenses  of  administration,  and 
made  a  first  and  prior  charge  against  all  the 
assets  of  the  deceased ;  that  the  rentiaccruing 
thereafter  as  long  as  the  executrix  occupied 
or  controlled  the  building,  and  the  rent  accru- 
ing in  the  future,  be  allowed  as  part  of  the 
costs  and  ex];>enses  of  administration;  that 
the  executrix -pay  to  the  petitioner  all  rents 
in  her  possession  collected  from  subtenants. 
On  June  24,  1915,  the  date  of  the  allowance 
of  the  claim  above  mentioned  for  18,042.77, 
the  probate  court  heard  this  petition,  and  de- 
creed that  all  the  claims  allowed,  amount- 
ing to  $16,434.45,  be  given  priority  under  the 
lien  contained  in  the  lease.  The  decree  also 
included  the  claim  on  that  day  allowed  for 
18,042.77,  though  It  does  not  appear  to  have 
been  Indnded  in  the  petition.  The  court 
ignored  that  part  of  the  petition  asking  that 
rent  after  October  1,  1014,  be  allowed  as  ex- 
penses of  administration.  The  decree  specific- 
ally found  that  such  Hen  arose  from  the 
lease.  There  is  nothing  In  the  decree  finding 
that  said  claims  were  entitled  to  priority 
as  expenses  of  administration,  nor  Is  there 
anything  in  the  petition  for  lien  from  which 
it  could  be  inferred  that  the  petition  was 
seetdng  to  have  the  previously  allowed  claims 
reclasslfled  as  expenses  of  administration. 
No  petition  for  a  reclassification  of  these 
claims  from  the  seventh  class,  in  which  they 
were  allowed,  appears  anywhere  In  the  rec- 
ord. It  Is  evident  that  the  probate  court 
made  no  attempt  to  pass  upon  the  question  of 
what  constitute  proper  allowances  of  rent 
as  expenses  of  administration  in  the  case. 
Its  decree  Is  based  solely  on  the  ground  that 
the  claimant  is  entitled  to  such  lien  under 
its  lease.  While  pleadings  in  such  a  case 
are  limited,  yet  It  is  evident  from  the  record 
that  no  attempt  was  made  to  have  these 
claims  reclassified. 

The  estate  perfected  two  appeals  to  the 
circuit  court:  One  from  the  order  of  June 
24, 1915,  allowing  as  of  the  seventh  class  the 
sum  of  $8,042.77  as  rent  after  the  year  for 
administration  had  passed,  and  tlie  other 
from  the  decree  granting  priority  to  the 
three  claims,  amounting  to  $16,434.45. 

It  was  admitted  by  the  plaintiff  in  error 
In  the  circuit  court,  and  likewise  here,  that 
the  first  dalm  for  rent  for  the  month  of  Sep- 
tember, 1913,  due  and  nnpald  at  the  time 
of  the  death  of  Thurber,  was  properly  allow- 
ed as  a  claim  of  the  seventh  class  by  the 
probate  court,  and  that  the  claim  as  allowed 
by  the  court  In  the  sum  of  $6,225.01  as  a 
claim  of  the  seventh  class  was  properly  al- 
lowed, and  that  these  two  claims  should 
stand  as  found.  No  apx>eal  was  perfected 
from  either  of  these  claims.  Plaintiff  In  er- 
ror contended  In  the  circuit  court,  as  it  does 
here,  that  the  claim  allowed  by  the  court  to 


the  amount  of  $8,042.77  was,  at  the  time  the 
claim  was  filed,  for  rent  not  due  until  after 
the  expiration  of  the  period  for  filing  claims, 
and  is  contingent  and  should  not  have  been 
allowed,  and  that  the  defendant  in  error  is 
not  entitled  to  a  lien  on  the  assets  of  the 
estate  under  the  lease. 

The  circuit  court  held  that  the  dalm  up- 
on wliich  an  allowance  of  $8,042.77  was  made 
was  a  contingent  claim  when  filed,  and  that, 
although  it  was  filed  before  the  close  of  the 
period  for  filing  claims,  it  was  not  an  abso- 
lute debt  provable  against  the  estate  of  the 
deceased,  and  denied  said  dalm.  That  court 
also  held  that  the  terms  of  the  lease  were 
not  suffident  to  give  to  the  landlord  a  lien 
on  the  property  of  the  estate  sought  to  be 
made  subject  thereto.  The  drcult  court  made 
no  attempt  to  pass  upon  the  priority  of  the 
daims  as  expenses  of  administration,  ex- 
pressly holding  that  such  matter  was  not  In 
the  record  and  was  not  passed  upon. 

The  claimant  appealed  to  the  Appellate 
Court  for  the  First  District,  and  that  court 
held  that  it  was  not  necessary  to  pass  upon 
the  holding  of  the  circuit  court  tl\at  the  claim 
for  rent  after  the  period  for  filing  claims  was 
a  contingent  dalm,  and  also  hdd  that  It  was 
not  necessary  to  pass  upon  the  holding  of 
that  court  that  the  lease  was  not  suflldent 
to  grant  a  lien,  for  the  reason  that  (as  it 
held)  $16,434.45,  the  total  of  the  three  claims 
allowed,  were  proper  charges  against  the 
estate  as  exi>enses  of  administration  and  al- 
lowable as  such.  The  Appellate  Court  re- 
versed the  decree  of  the  circuit  court,  and 
remanded  the  cause,  with  directions  to  ttiat 
court  to  enter  Judgment  for  the  sum  of  $16,- 
412.77  as  expenses  of  administration.  It  ap- 
pears from  the  record  that  neither  the  pro- 
bate nor  circuit  court  had  that  issue  before 
it  The  original  petition  was  for  a  lien  un- 
der the  lease  and  not  for  a  redassiflcation. 
Neither  the  estate  nor  its  creditors  have  had 
an  opportunity  to  appear  and  be  heard  on 
what  constitutes  a  proper  allowance  as  ex- 
penses of  administration.  The  questions  in- 
volved and  urged  in  the  appeal  to  the  Appel- 
late Court  were  the  effect  of  the  lease  as  to 
its  constituting  a  lien  and  that  of  the  allow- 
ance of  rent  under  the  lease  after  the  period 
for  filing  claims  had  passed.  The  Appellate 
Court,  however,  arrived  at  the  conclusion, 
from  the  record,  that  the  fuO^mount  of  the 
three  daims  was  properly  costs  of  adminis- 
tration. We  have  examined  the  record  with 
a  view  to  determining  whether  this  condu- 
slon  can  be  sustained  on  the  record  and  are 
of  the  opinion  that  it  cannot 

[1]  The  functions  of  an  administrator  or 
executor  are  to  close  up  the  estate  for  which 
he  is  acting.  He  lias  no  authority,  as  such 
officer,  to  conduct  a  retail  store  business. 
Such  is  beyond  the  scope  or  functions  of  his 
office.  Grace  v.  Selbert,  235  111.  190,  85  N.  B. 
308,  22  L.  R.  A.  (N.  8.)  301 ;  Smith  v.  Pres- 
ton, 170  ni.  170,  48  N.  E.  68a 
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[2]  The  record  does  not  disclose  any  an- 
thorlty  from  the  probate  court  to  conduct  the 
business  of  the  deceased  further  than  is 
found  in  an  order  entered  October  1,  1913, 
which  authorized  the  executrix  to  conduct 
the  business  for  a  period  not  to  exceed  60 
days.  It  is  urged  that  tills  authorization  was 
extended  indefinitely  by  a  subsequent  order 
of  November  13,  1B13.  That  order  directed 
that  the  executrix  "proceed  to  sell  that  part 
of  the  personal  property  consisting  of  the 
stock  of  merchandise,"  etc.,  "at  public  or 
private  sale,  as  provided  by  law,  for  not  less 
than  the  appraised  value,"  etc.  We  are  un- 
able to  agree  with  the  contention  of  counsel 
for  defendant  In  error  that  this  was  an  ex- 
tension of  authority  to  conduct  business.  On 
the  contrary,  that  order,  in  effect,  directs  the 
closing  out  of  this  stock.  It  is  an  order  to 
sell,  with  no  authorization  to  buy  to  replenish 
the  stock  as  contemplated  In  conducting  a 
retail  business.  It  follows  that  the  order 
of  November  13,  1913,  did  not  extend  the 
aathority  of  the  executrix  beyond  the  period 
of  60  days. 

It  is  unnecessary  to  pass  upon  the  question 
as  to  whether  the  probate  court  had  author- 
ity to  authorize  an  extension  of  time  for  the 
conduct  of  the  business  by  the  executrix,  as 
the  record  discloses  no  such  extension.  Nor 
is  there  In  the  record  any  further  evidence 
of  such*  authority.  There  appears  to  have 
been  no  report  of  account  filed  by  the  exec- 
-  utrix  prior  to  July  2, 1915. 

What,  under  all  the  circumstances  of  this 
case,  would  constitute  a  proper  allowance 
as  expenses  of  administration  is  not  before 
this  court.  There  has  been  no  hearing  on 
that  matter.  No  evidence  has  been  offered 
upon  that  subject  in  the  probate  or  circuit 
court,  other  than  that  of  the  occupancy  of 
the  premises  by  the  executrix,  which  would 
«nter  into  the  determination  of  that  question. 
The  petition  of  defendant  in  error  in  the 
probate  and  circuit  courts  asked  that  a  lien 
be  declared  for  the  sum  of  $8,391.68  arising 
out  of  the  contract  of  lease  of  the  deceased. 
While  the  petition  prayed  that  installments 
of  rent  accruing  after  October  1,  1914,  be 
declared  expenses  of  administration  of  the 
estate,  yet  the  probate  court  made  no  dispo- 
sition of  that  question,  and  the  defendant  in 
error,  as  such  petitioner,  appears  to  have 
taken  no  appeal  from  the  deoree  of  the  pro- 
'bate  court,  but  followed  the  appeal  of  the 
executrix  in  the  circuit  court,  and  there  de- 
fended the  decree  giving  priority,  under  the 
lease,  to  this  item  for  rentals.  The  decree 
tvas  based  solely  on  the  ground  that  a  lied 
was  given  by  the  lease.  It  is  evident  that 
this  was  the  theory  upon  which  the  case  was 
tried  in  the  probate  and  circuit  courts,  -and 
that  the  other  creditors  of  the  estate  have 
not  had  their  day  in  court  or  a  hearing  on 
what  would  be  proper  expenses  of  adminis- 
tration. 

[3]  There  Is  a  broad  distinction  between  a 
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lien  tor  Installments  of  rent  which  arises 
out  of  a  lease  and  the  classification  of  a  claim 
as  expenses  of  administration.  The  former 
arises  out  of  the  contract  of  the  deceased, 
while  the  latter  arises  wholly  out  of  the  ac- 
tion of  the  representative.  The  former  is  a 
claim  against  the  estate  of  the  deceased, 
while  the  latter  is  a  claim  against  the  rep- 
resentative. Smith  &  Co.  V.  Williams,  178 
lU.  420,  53  N.  E.  358 ;  Schouler  on  Wills,  Ex- 
ecutors and  Administrators  (5th  Ed.)  par. 
1256.  Such  claims  are  inconsistent.  18  Cya 
880;  Myer  v.  Cole,  12  Johns.  (N.  T.)  349.     ' 

We  are  of  the  opinion  that  the  record  does 
not  afford  any  basis  for  the  holding  of  the 
Appellate  Court,  and  without  passing  upon 
what  would  in  the  present  case  constitute 
proper  items  of  expenses  of  administration, 
as  that  matter  must  be  jutssed  upon  by  the 
probate  court,  we  are  of  the  opinion  tliat  the 
Appellate  Court  erred  in  finding,  from  this 
record,  that  said  amount  should  be  classlfi^ 
and  allow'ed  as  expenses  of  administration 
and  given  priority  as  such. 

[4]  The  defendant  in  error  contended  in 
the  Ai^ellate  Court  tliat  the  circuit  court 
erred  in  holding  that  the  lease  did  not  create 
a  Hen  on  the  property  of  the  deceased  in 
the  premises  In  question  at  the  time  of  his 
death.  Section  12  of  thfe  lease  provides  as 
follows:  "That  lessor  shall  have  a  first  lien 
upon  the  Interest  of  lessee  under  this  lease, 
and  upon  lessee's  pr(^erty  now  or  hereafter 
located  in  said  premises,  to  secure  the  pay- 
ment of  all  moneys  due  under  this  lease." 
It  is  contended  by  the  defendant  in  error 
that  the  language,  "lessee's  property  now  or 
hereafter  located  in  said  premises,"  is  a  de- 
scription of  the  property  of  the  estate  suflS- 
cient  to  create  a  lien  against  such  property. 
Regarding  such  a  lien  this  court  said  in  Bor- 
den V.  Croak,  131  111.  68,  22  N.  B.  793,  19 
Am.  St  Rep.  23: 


"The  lien  claimed  is  one  where  the  property 
is  left  in  the  possession  of  the  debtor,  and  it  ia 
therefore  in  the  nature,  of  a  mortgnge  rather 
than  a  pledge,  and  is  to  l>e  governed  by  the 
rules  of  law  applicable  to  chattel  mortgages." 

Also: 

"The  question  then  is  whether  a  contract  for 
the  sale  or  mortgaging  of  subsequently  acquired 
chattels  will  be  specifically  enforced  in  eqnity, 
where  no  chattels  are  specifically  described,  the 
only  description  being  that  contained  in  the 
general  word  'property.'  It  is  undoubtedly  the 
rule  that  the  equitable  title  to  goods  as  well  as 
to  land  is  confined  to  specific  property,  and  does 
not  extend  to  goods  which  are  undetermined. 
As  said  by  the  Lord  Chancellor  in  Holroyd  v. 
Marshall,  10  H.  L.  Cos.  191:  'A  contract  for 
.  the  gale  of  goods,  as,  for  example,  of  500  chests 
of  tea,  is  not  a  contract  which  would  be  specific- 
ally performed,  because  it  does  not  relate  to 
any  chests  of  tea  in  particular; '  but  a  contract 
to  sell  500  chests  of  the  particqlar  kind  of  tea 
whidi  is  now.  in  my  warehouse  is  a  contract 
relating  to  specific  property  and  which  would 
be    specifically    performed.'      In    Tadman    k. 
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D'Bpineail,  20  It  R.  Cb.  Div.  768,  a  party,  by 
a  written  instrament,  charged  'all  his  present 
and  future  personalty'  to  secure  future  indebted- 
ness to  the  plaintiff,  and  afterwards  became  in- 
debted to  him;  and  upon  the  principles  laid 
down  in  Holroyd  t.  Marshall  it  was  held  that 
the  instrument  operated  to  charge  all  the  per- 
sonal property  belonging  to  the  debtor  at  the 
date  of  the  instrument,  but  did  not  operate  to 
charge  subsequently  acquired  property.  In 
Belding  t.  Reed,  3  Hurl.  &  Colt.  955,  a  debtor 
assigned  to  his  creditor  by  bill  of  sale  all  bis 
household  furniture,  plate,  linen,  etc.,  and  all 
his  other  personal  estate  and  effects  whatsoever, 
then  being  or  thereafter  to  be  upon  or  about  his 
dwelling  house,  farm,  or  premises,  or  elsewhere 
in  Great  Britain,  upon  trust  to  sell  and  satisfy 
bis  debt.  Power  was  given  the  creditor  to  enter 
the  premises  where  the  goods  assigned  might 
be  and  take  possession  thereof,  but  it  was  pro- 
vided that,  until  he  should  see  fit  to  do  so,  the 
debtor  might  retain  possession.  After  five  years, 
the  debtor  having  in  the  meantime  become  a  bank- 
rupt, the  creditor,  after  having  demanded  pay- 
ment, entered,  and,  with  other  goods  of  the  debt- 
or, seized  goods  which  the  debtor  had  acquired 
subsequent  to  the  execution  of  the  bill  of  sale. 
In  an  action  of  trover  hy  the  assignee  in  bank- 
ruptcy, it  was  held  that,  as  the  goods  were  not 
identified  by  the  bill  of  sale,  the  creditor  took  no 
title  to  them,  and  that  the  action  might  be  main- 
tained." 

[B]  The  rule  that  the  descrlptl<m  must  b© 
sufficiently  speclflc  to  afford  third  persons  the 
means  of  identifying  the  property  refers  to 
chattel  mortgages  as  well  as  to  mortgages  of 
land.  First  Nat  Bank  of  Joliet  v.  Adam, 
138  111.  483,  28  N.  E.  955. 

[8]  The  language,  "lessee's  property  now  or 
hereafter  located  in  said  premises,"  does  not 
in  any  way  describe  or  specify  the  nature  or 
character  of  the  property,  nor  in  any  way 
attempt  to  determine  what  the  after-acquired 
property  shall  be,  and  is  therefore  too  indefi- 
nite to  create  a  lien  on  after-acquired  prop- 
erty. Borden  v.  Croak,  supra;  First  Nat. 
Bank  of  Joliet  t.  Adam,  supra.  Even 
though  this-  langruage  were  sufficiently  defi- 
nite to  create  a  lien  ou  after-acquired  prop- 
erty of  the  lessee,  it  might  well  be  doubted 
whether  It  should  be  held  to  cover  the  prop- 
erty of  the  assignee  of  such  lease,  in  the  ab- 
sence of  a  specific  undertaking  of  the  as- 
signee that  it  should  do  so.  By  the  terms  of 
the  assignment  Thurber  agreed  to  assume 
the  lease,  and  agreed  "to  make  all  payments 
yet  to  be  made,  and  to  perform  and  abide  by 
all  the  obligations  of  the  lessee  under  this 
lease."  There  appear  to  be  no  decisions  In 
this  state  directly  in  point  on  this  question. 
It  Is  said  in  TiSany  on  Landlord  and  Tenant 
(volume  2,  p.  19^9): 

"There  has  apparently  been  no  decision  upon 
the  question  whether  the.goods  of  an  assignee  of 
a  leasehold,  or  of  a  subtenant,  brought  by  him 
upon  the  premises,  can  be  subjected  to  a  lien 
created  by  the  lessee;  but  it  would  seem  that 
tbey  cannot  be  so  subjected,  since  the  lessee  has 
no  right  to  create  a  lien  upon  property  in  which 
he  has  no  interest,  and  the  provision  for  a  lien 


cannot  be  regarded  as  a  covenant  which  will 
run  with  the  land,  since  it  concerns  chattels  and 
not  land ;  and  there  is,  moreover,  some  difficulty 
In  construing  a  provision  for  a  lien  intended 
to  create  a  'real'  obligation,  as  creating  a  per- 
sonal obligation  by  way  of  a  covenant.  •  •  • 
To  create  a  lien  on  chattels  thereafter  brought 
onto  the  premises,  however,  they  must,  it  has 
been  decided,  be  specifically  referred  to,  and  a 
provision  for  a  lien  on  lessee's  property  is  con* 
sequently  insufficient  for  this  purpose." 

It  is  evident  that  a  lessee  has  no  authority 
to  bind  the  goods  and  chattels  of  his  as- 
signee under  a  lease,  as  he  has  no  interest  in 
the  goods  pledged  by  such  a  contract,  and  the 
transaction  lacks  the  first  essential  of  a 
valid  pledge — that  the  pledgor  have  title  to 
the  property  pledged.  Nor  would  an  tmder- 
taklng  on  the  part  of  an  assignee  to  pay  rent 
and  to  keep  all  covenants  to  have  been  kept 
by  his  assignor  have  the  effect  of  bringing 
his  property  under  such  a  lien.  An  agree- 
ment of  an  assignee  to  keep  such  a  covenant 
of  the  original  lessee  Is  an  agreement  to  keep 
a  covenant  whldi  the  original  lessee  had  ho 
power  to  keep.  A  contract  for  Hen  on  the 
property  of  an  assignee  of  a  lease  is  a  con- 
tract  which  the  original  lessee  did  not  make 
and  could  not  have  made.  It  is  separate  and 
collateral  to  the  contract  for  the  payment  of 
rent.  It  follows,  therefore,  that,  in  the  ab- 
sence of  a  provision  in  a  contract  of  assign- 
ment expressly  pledging  the  propertS''  of  the 
assignee  for  the  payment  of  rent,  no  such 
•lien  exists  against  the  after-acquired  prop- 
erty of  the  assignee  of  a  lease. 

[7]  But  it  is  contended  this  is  a  covenant 
to  pay  rent,  and  therefore  a  covenant  that 
runs  with  the  land.  We  do  not  think  so. 
This  court  held  In  Purvis  v.Shuman,  273  111. 
286,  112  N.  E.  679,  L.  B.  A.  1917A,  121,  Ann. 
Cas.  1918D,  1175: 

"The  test  whether  a  covenant  runs  with  the 
land  or  is  merely  personal  is  whether  the  cove- 
nant concerns  the  thing  granted  and  the  occupa- 
tion or  enjoyment  of  it,  or  is  a  collateral  and 
personal  covenant  not  immediately  concerning 
the  thing  granted.  If  a  covenant  concerns  the 
land  and  the  enjoyment  of  It,  its  benefit  or  obli- 
gation passes  with  the  ovmership;  but  to  have 
that  effect  the  covenant  must  respect  the  thing 
granted  or  demised,  and  the  act  to  be  done  or 
permitted  must  concern  the  land  or  estate  con- 
veyed. An  illustration  of  the  rule  is  found  in 
Wiggins  Ferry  Co.  v.  Ohio  ft  Mississippi  Rail- 
way Co.,  94  III.  83.  ••  *  The  court  said, 
that,  in  order  that  a  covenant  may  run  with  the 
land,  its  performance  or  nonperformance  must 
affect  the  nature,  quality,  or  value  of  the  prop- 
erty demised,  independent  of  collateral  circum- 
stances, or  must  affect  the  mode  of  enjoyment." 

•  The  covenant  In  question  was  not  a  cov- 
enant concerning  the  thing  granted  or  the  en- 
joyment of  it,  but  was  a  collateral  and  per- 
sonal covenant,  and  as  such  it  do^  not  run 
with  the  land.  Purvis  v.  Shuman,  supra; 
24  Cyc.  918;  Farrlngton  v.  Kimball,  128 
Mass.  813,  80  Am.  Rep.  680. 
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It  follows  from  the  foregoing  that  the 
proylsions  of  the  lease  were  not  sufficient  to 
create  a  lien  on  the  property  of  the  deceased, 
and  the  circuit  court  did  not  err  In  so  hold- 
ing. 

[S]  The  remaining  question  In  the  case  Is 
whether  the  claim  of  $8,042.77  allowed  for 
rent  after  the  period  of  administration  was 
passed  was  a  valid  charge  against  the  estate 
or  was  a  contingent  claim,  and  not  so  prov- 
able. 

On  September  26,  1914,  defendant  In  error 
filed  in  the  probate  court  a  claim  for  rent, 
as  follows: 

"To  rent  not  due  but  to  accrue  for  the  prem- 
ises 202  Michigan  boulevard,'  Chicago,  lU.,  for 
the  period  October  1,  1914,  to  April  30,  1919, 
at  the  rate  of  $2,166.67  a  month,  $119,116.67." 

While  this  claim  was  filed  three  days  be- 
fore the  expiration  of  the  year  fixed  by  the 
statute  for  the  filing  of  claims,  the  claim  is 
for  rent  not  due  until  after  the  year  for  fil- 
ing claims  was'  passed.  There  appears  to 
have  be«i  no  hearing  on  this  claim  until  June 
24,  1915,  when,  as  we  have  seen,  $8,042.77 
was  allowed  as  a  balance  due  to  March  31, 
1915,  as  a  seventh-class  claim,  and  on  the 
same  day  decreed  to  be  a  lien  on  the  prop- 
erty of  the  estate  on  the  premises  by  vlrtne 
of  the  lease.  It  is  contended  by  plaintiff  In 
error  that  rent  not  due  at  the  death  of  the 
testator  and  unearned  during  the  period  for 
filing  claims  was  a  contingent  dalm  and 
should  not  have  been  allowed.  The  defend- 
ant in  error  c6ntends  that,  as  the  executrix 
continued  in  occupation  after  the  year  for 
filing  claims,  this  entitled  the  landlord  to 
have  this  claim  allowed  for  the  period  of  oc- 
cupation, and  that,  in  any  event,  it  was  not 
a  contingent  claim. 

It  Is  well  settled  in  this  state  that  claims 
dependent  on  a  contingency  which  may  or 
may  not  xlpen  into  a  liability  cannot  be 
proved  and  allowed  under  section  67  of  the 
Administration  Act  (Hurd's  Rev.  St.  1917,  c 
3).  Said  section  refers  only  to  claims  on 
which  there  is  an  absolute  liability  although 
the  time  of  payment  Is  postponed,  and  has 
no.  reference  to  contingent  claims.  The  hold- 
er of  a  contingent  claim  Is  not  a  creditor  of 
the  estate.  If  his  dalm  remains  contingent 
during  the  whole  of  the  year  allowed  for  the 
exhibition  of  the  claims  against  the  estate  be 
cannot  participate  in  the  dlstrlbatlon  by  the 
administrator.  Union  Trust  Ck).  v.  Shoemak- 
er, 258  111.  564,  101  N.  E).  1050;  Pearson  v. 
McBean,  231  IlL  636,  83  N.  £3.  173 ;  Mackln 
v.  Haven,  187  111.  480,  58  N.  E.  448;  Sny- 
dacker  v.  Swan  Land  &  Cattle  Co.,  154  111. 
220,  40  N.  B.  466 ;  Dugger  v.  Oglesby,  99  111. 
405 ;  Stone  v.  Clarke's  Adm'rs,  40  111.  411.  If 
this  claim  for  rent  was  a  contingent  claim, 
and  remained  such  during  the  year  allowed 
for  the  exhibition  of  claims,  then  the  holder 
of  that  claim  was  not,  during  sach  year  a 
creditor  of  the  estate,  and  such  daim  can- 
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not  be  allowed  against  the  estate  under  said 
section  67,  to  be  paid,  on  distribution  by  the 
executor  or  administrator  de  bonis  non,  frtnn 
the  estate  Inventoried.  By  section  70  of  the 
Administration  Act  claims  which  are  not  ex- 
hibited or  filed  dnring  the  first  year  allowed 
for  administration  are  barred  from  sharing 
in  the  estate  Inventoried.  While  this  claim 
was  exhibited  during  the  year  following  the 
issuance  of  letters  testamentary,  this  fact 
will  avail  nothing  if  the  claim  was  In  fact  a 
contingent  one.  Nor  will  the  fact  that  it  was 
allowed  at  a  much  later  date  aid  the  claim- 
ant, for  the  reason  th(it  the  power  of  the 
probate  court  to  allow  the  claim  at  all  must 
be  based  on  two  premises:  First,  the  filing 
of  the  claim  within  the  year;  and,  second, 
the  absolute  liability  of  the  deceased  though 
the  claim  is  not  due  during  said  year. 

Is  this  claim  for  the  rentals  covering  the 
balance  of  the  term  a  contingent  claim?  We 
are  of  the  opinion  that  it  Is.  There  are  dif- 
ferent contingencies  in  a  lease  of  this  charac- 
ter, the  happening  ot  which  Is  not  within  the 
control  of  either  party  to  it,  which  may  de- 
feat all  right  to  recover  rents,  as  where  the 
building  shall  be  so  injured  by  fire  as  to  be 
untenantable,  then,  unless  it  be  repaired  in 
30  days,  the  lessee  as  well  as  the  lessor  may 
terminate  the  lease;  also  It  is  provided  In 
the  lease  that,  in  case  the  lessor  desires  to 
rebuild  the  building,  he  may  terminate  the 
lease.  This  cannot  be  said,  therefore,  to 
present  such  an  absolute  liability  as  that 
contemplated  In  section  67  of  the  Adminis- 
tration Act,  and,  indeed,  such  a  rule  would 
be  most  far-reaching  in  Its  consequences; 
for  if  A.  leases  a  building  for  a  term  of  years 
to  B.,  and  B.  dies,  and  A.  be  allowed  to  have 
out  of  the  assets  of  the  estate  inventoried  by 
its  representatives  the  total  rentals  less  the 
discount  provided  for  by  the  statute,  a  solv- 
ent estate  might  be  rendered  insolvent  to  the 
exclusion  of  all  other  creditors.  Such  a  re- 
sult could  not  have  been  contemplated  by  the 
Legislature  in  the  enacting  of  section  67. 
This  is  to  be  distinguished  from  a  contract 
to  purchase  land  on  Installments,  for  In  the 
latter  case  the  obligation  is  to  pay  at  all 
events.  The  fact  that  such  a  claim  cannot  be 
proved  against  an  estate  does  not  bar  the 
claimant  from  bringing  an  action  against  the 
representative  personally,  or  the  heirs  of  the 
deceased,  for  installments  that  actually  ac- 
crue under  tlie  contract  of  the  deceased.  As 
was  said  in  Snydacker  v.  Swan  Land  &  Cat- 
tle Co.,  supra,  concerning  claims  arising  on 
contract  of  the  testator  which  did  not  accrue 
tUl  after  the  estate  was  closed,  quoting  with 
approval  Hall  v.  Marten,  46  N.  H.  337: 

"The  general  prindple  laid  down  is  this:  That 
the  heir  is  liable,  to  the  extent  both  of  the  per- 
sonal and  real  estate  received  from  his  ancestor, 
for  the  contracts  or  liabilities  of  the  ancestor, 
and  that,  where  these  claims  have  not  accrued 
ontil  after  the  administration  of  the  estate  is 
dosed,   suit  may   be  brought  and   maintained 
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against  the  heir  to  the  extent  of  such  assets 
■which  he  derived  from  the  ancestor." 

While  it  appears  from  the  record  here  that 
the  estate  was  not  closed  when  this  claim 
was  filed,  It  farther  apitearing  that  the  ex- 
ecutrix's report  of  account  has  not  yet  been 
approved  nor  the  estate  closed,  yet  so  far  as 
the  right  to  have  this  claim  allowed  and  paid 
out  of  the  assets  Inventoried  is  concerned 
tbe  situations  are  analogous.  Nor  does  the 
fact  of  confusion  and  failure  to  close  up  the 
estate  on  the  part  of  the  executrix  change 
the  law  applicable  to  the  allowance  of  claims 
payable  out  of  the  assets  Inventoried. 

As  the  claim  for  $119,166.67  for  unaccrued 
rentals  is  a  contingent  daim  there  is  no  au- 
thority, under  the  statute,  for  its  allowance. 
The  allowance  of  any  part  of  such  a  claim 
was  an  allowance  under  the  terms  of  the 
lease.  That  such  allowance  was  so  made  Is 
evidenced  by  the  fact  that  the  probate  court 
allowed  the  sum  of  $8,012.77  as  a  seventh- 
class  claim.  Any  allowance  of  this  claim  as 
a  liability  under  the  lease  must  have  been 
made  by  authority  of  section  67.  The  allow- 
ance of  any  portion  of  tills  claim  under  said 
section  was,  as  we  have  seen,  erroneous.  We 
are  of  the  opinion  that  the  circuit  court  did 
not  err  in  holding  said  item  of  $8,042.77  to 
be  a  claim  which  cannot  be  allowed  to  par- 
ticipate in  the  distribution  of  the  assets  in- 
ventoried. 

As  we  understand  the  record,  the  claim 
of  $2,166.67  for  rent  for  the  month  of  Sep- 
tember, 1913,  and  the  claim  of  $6,225.01  bal- 
ance for  the  year  of  administration,  having 
been  allowed  as  seventh-class  claims,  and  no 
objection  thereto  being  made  by  the  estate, 
by  the  records  of  the  probate  and  circuit 
courts. stand  allowed  as  seventh-class  claims. 
The  question  what  should  l>e  allowed  as  ex- 
penses of  administration  may  properly  be 
brought  before  the  probate  court  for  deter- 
mination. 

For  the  foregoing  reasons  the  Judgment  of 
the  Appellate  Court  will  be  reversed  and  the 
decree  of  the  circuit  court  will  be  affirmed. 

Judgment  of  Appellate  Court  reversed. 

Decree  of  circuit  court  affirmed. 


(288  ni.  tl) 
ABBOTT  V.  CHURCH  et  al.    (No.  12617.) 

(Supreme  Court  of  Illinois.    April  15,  1919. 
Rehearing  Denied  Jime  6,  1919.) 

1.  Wills  <S=»370— Contest— Stbikino  Evi- 
dence raou  Tbanscbipt. 
In  a  contest  of  a  wUI  for  undue  influence 
of  principal  beneficiary,  it  was  error  to  strike 
from  the  certificate  of  the  evidence  before  the 
probate  court  evidence  by  the  attesting  wit- 
nesses as.  to  where  and  by  whom  the  will  was 
drawn. 


2.  Witnesses  «:=>250— Cebtaintt  of  Testi- 
mony—"Think." 

When  a  witness  prefaces  his  testimony  with 
"I  think,"  he  is  to  be  taken  as  testifying  to 
what  he  rememl)er8;  "tliink"  meaning  "be- 
lieve." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Think.] 

3.  Wills  <3=»166(4)— Contest— Undue  Inflxj- 
ENCK— Evidence— StmnciENOT. 

In  a  suit  to  set  aside  a  will  on  the  ground 
that  it  was  executed  through  undue  influence 
exercised  on  testator  by  the  principal  benefi- ' 
ciary,  evidence  by  attesting  witnesses  improp- 
erly excluded  heldi  sufiScient  to  establish  prima 
facie  that  the  will  was  the  result  of  undue  in- 
fluence. 

4.  Wills  <S=s>165(2)  —  Contest  —  Btidbnce — 
Admissibilitt. 

In  a  suit  by  testator's  brother  to  set  aside 
the  will  as  having  been  procured  by  the  undue 
influence  of  one  of  testator's  friends,  who  was 
the  princii>al  beneficiary,  letters  of  deceased, 
written  to  contestant,  having  no  relation  to  the 
suit,  and  being  written  several  years  before  the 
wiU  was  executed,  were  too  remote. 

5.  Wills  «=»166(1)  —  Contest  —  Evidence — 
ADiussiaruTT. 

Letters  of  a  testator  are  not  admissible  gen- 
erally for  the  purpose  of  destroying  or  invali- 
dating his  will,  but  may  sometimes  be  admis- 
sible fw  the  purpose  of  sustaining  it. 

AK>eaI  from  Superior  Court,  Cktok  Ounty ; 
Denis  E.  Sullivan,  Judge. 

Suit  by  Edwin  F.  Abbott  against  William  T. 
Church  and  others  to  set  aside  the  will  of 
George  B.  Abbott,  deceased,  on  the  ground 
of  undue  influence.  From  a  decree  dismissing 
the  bill,  and  sustaining  the  will,  complainant 
appeals.     Reversed  ahd  remanded. 

Edwin  F.  Abbott,  of  Lane,  Ean.,  and  C. 
Helmer  Johnson,  of  Chicago,  for  appellant 

James  H.  Wllkerson,  of  Chicago,  for  ap- 
pellees. 

DUNCAN,  0.  J.  This  aroeal  is  prosecuted 
by  Edwin  F.  Abbott,  complainant  below.  In 
a  bill  to  set  aside  the  will  of  his  brother, 
George  B.  Abbott,  from  a  decree  dismissing 
tlie  bill  and  sustaining  the  will  of  the  testa- 
tor. The  only  ground  upon  which  appellant 
relied  In  the  court  below,  and  is  relying  on 
here  is  that  the  ezecuti<m  of  the  will  was 
procured  through  the  undue  influence  of 
Frank  L.  Shepard,  who  was  made  a  bene- 
ficiary and  one  of  the  executors  and  trustees 
In  the  wlU. 

The  testator  l^t  property  valued  at  ap- 
proximately $16,000.  One  thousand  dollars 
of  his  property  was  personal  property,  and 
the  remainder  was  real  estate.  By  his  will 
he  l>equeathed  to  Frank  L.  Shepard  all  of 
his  Sons  of  Veterans  and  Masonic  badges. 
Jewels,  decorations,  and  medals,  and  all  plc- 
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tnres,  books,  clothes,  papets,  Jewelry,  fnmi- 
tnre,  and  personal  effects.  The  remainder 
of  the  estate,  real,  personal,  and  mixed,  he 
devised  and  bequeathed  to  his  executors,  Wil- 
liam T.  Church  and  Frank  L.  Shepard,  with 
directions  to  conrert  the  same  Into  money 
within  two  years  after  bis  death.  He  then 
directed  (1)  that  they  pay  to  Oeorge  Abbott 
Bnckley  the  sum  of  $500;  (2)  that  they  pay 
to  his  brother,  Edwin  F.  Abbott,  "one-fourth 
of  the  remainder  of  my  said  estate,  less  the 
sum  of  ^,000";  (3)  that  they  then  divide 
the  residue  Into  three  equal  parts,  and  that 
they  pay  one  such  part  eadi  to  Mrs.  Marga- 
ret Abbott  Walker,  WllUam  T.  Church,  and 
Frank  L.  Shepard,  and.  In  case  of  the  death 
of  any  one  or  more  of  said  three  persons, 
tlien  In  such  case  her,  his,  or  their  share 
should  pass  to  the  heirs  at  law  of  such  de- 
ceased person  or  persons.  Neither  executor 
was  required  to  give  any  bond  or  security 
as  executor.  The  will  was  executed  April 
8,  1811. 

The  bill  alleged,  in  substance,  that  the 
testator  at  the  time  of  making  his  will  was 
ill,  and  by  reason  of  domestic  troubles  and  of 
his  illnees  was  easily  Influenced;  that  the 
will  was  prepared  by  William  T.  Church  and 
Vraxtk  L.  Shepard,  and  under  their  advice 
and  direction ;  that  they  were  practicing  law 
as  partners  In  Chicago  at  the  time  the  will 
was  executed,  and  were  the  legal  and  con- 
fidential advisers  of  the  testator,  and  that 
they  took  advantage  of  the  confidence  he  re- 
posed in  them  and  by  undue  influence  pro- 
cured the  alleged  will  to  be  executed  and 
whereby  they  were  made  the  principal  boie- 
fidarles  thereunder.  All  charges  of  undue 
influence  were  denied  in  the  answer  of  ap- 
Ijelleea. 

It  is  disclosed  by  the  evidence  that  at  the 
time  the  will  of  the  testator  was  executed 
he  was  66  years  of  age,  and  was  possessed 
of  a  sound  mind  and  of  a  strong  mentality. 
ntere  is  no  evidence  of  his  being  in  an  &i- 
fOebled  condition,  either  mentally  or  physi- 
cally. Six  years  prior  to  the  execution  of 
bis  will  he  was  divorced  from  his  wife,  but 
the  record  does  not  show  that  that  incident 
affected  him  in  any  way  whatever.  He  was 
a  practicing  physician,  and  In  1888  was  electa 
ed  commander  In  chief  of  the  Sons  of  Veter- 
ans and  served  2  years.  He  afterwards  spent 
a  few  years  In  Honduras,  and  returned  to  the 
United  States  In  1897.  In  1898  Frank  L. 
Shepard  was  elected  commander  In  chief  of 
the  Sons  of  Veterans,  and  the  testator  was 
made  his  national  secretary.  William  T. 
Church  was  at  this  time  commander  of  the 
lUlnols  Division  of  the  Sons  of  Veterans. 
The  three  had  offices  in  the  Tacoma  Building, 
and,  being  engaged  in  the  same  work  in 
said  organization,  their  association  ripened 
into  very  strong  friendships,  which  continued 
until  the  death  of  the  testator,  June  14, 1917. 
In  1902  Shepard  and  Church  became  partners 
in  the  law  firm  of  Barker,  Church  &  Shepard. 


Church  and  Shepard  became  partners  largely 
through  the  influence  and  persuasion  of  the 
testator,  who  thereafter  had  a  desk  In  their 
office,  and  used  the  oftce  as  it  suited  bis 
convenience,  received  his  maU  jJiere,  kept  an 
account  with  them,  and  deposited  with  them 
his  rents,  and  sometimes  bis  salary,  and  this 
account  and  deposit  continued  with  them  up 
to  his  death.  They  rendered  a  great  deal 
of  service  for  him  until  the  time  of  his 
death — kept  his  accounts,  to<ri£  charge  of  his 
money,  received  his  rents,  took  care  of  his 
property,  superintended  the  rebuilding  of 
his  houses  in  1914,  and  made  contracts  and 
paid  the  bllla  Shepard  was  his  attorney  in 
1906  In  the  divorce  proceedings.  One  Haynes 
represented  him  In  a  suit  In  the  United 
States  court;  Church  and  Shepard  being 
therein  consulted  as  friends,  but  not  as  law- 
yers, as  Church  in  his  testimony  put  It., 
They  helped  him  secure  his  bond  In  that  suit. 
Sb^ard  and  Church  represented  him  as  at- 
torneys in  1916  before  the  board  of  review. 
During  a  part  of  the  time,  in  his  absence 
from  the  state,  they  looked  after  all  of  hla 
personal  affairs,  paid  his  lodge  dues.  Insur- 
ance premiums,  and  kept  his  prtvate  papers 
In  a  tin  box  in  their  vault  His  moneys  re- 
ceived by  them  were  deposited  in  the  partner- 
ship account  in  a  bank.  Sometimes  he  had 
large  sums  thus  deimslted  In  their  account,  at 
other  times  it  would  all  be  checked  out  by 
the  testator;  but  he  drew  checks  whenever 
he  wanted  money,  whether  he  had  much, 
Uttle,  or  none  left  in  his  account,  and  all 
such  checks  were  paid  by  then. 

There  is  no  dispute  in  the  evidence,  most 
of  it  being  given  by  Church,  who  was  called 
as  a  witness  for  the  appellant.  Church  testi- 
fied that  the  first  time  he  knew  anything 
about  the  will  or  its  contents  was  when  it 
was  opened  after  the  death  of  Dr.  Abbott, 
and  that  he  had  nothing  to  do  whatever, 
by  suggestion  or  otherwise,  in  its  preparation. 
On  the  introduction  of  the  testimony  taken 
In  the  ptob&te  court  in  the  proceeding  to 
probate  the  will,  and  which  was  offered  by 
appellant,  the  appellees  objected  to  the  evi- 
dence contained  in  the  following  examination 
of  the  witness  B.  W.  Lewis,  one  of  the  wit- 
nesses to  the  will,  to  wit: 

"Q.  Where  was  this  will  executed  T  A.  In 
aax  office— the  office  of  Church,  Shepard  k  Day. 
The  firm  then  was  Barker,  Chardi  &  Shepard. 
at  that  time. 

"Q.  Who  drew  the  will;  do  you  know?  A. 
Well,  I  don't  remember  positively,  but,  judf- 
ing  from  the  form  of  that  certificate,  I  tiiink 
Frank  L.  Sbepard. 

"Q.  Tou  did  not  draw  it?  A.  No;  I  don't 
think  I  did.    I  may  have,  but  I  think  not" 

The  same  character  of  evidence  offered  by 
appellant,  found  In  the  testimony  of  Anna 
L.  Bkval  before  the  probate  court,  was  also 
objected  to  by  appellees;  the  testimony  ob- 
jected to  being  the  following: 
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"Q.  Where  was  thia  will  signed?  A.  Why, 
OTer  at  the  attorney's  office— Church,  Shepard 
&Day. 

"Q.  How  did  you  hai^ea  to  be  in  their  of- 
fice at  the  time?    A.  I  am  employed  there. 

"Q.  Still  employed  there?    A.  Yes,  sir. 

"Q.  How  long  had  you  known  Mr.  Abbott  be- 
fore this  time?  A.  Oh,  I  had  known  him  about 
15  years. 

"Q.  Do  you  know  who  drew  this  will?  A. 
Why,  I  think  Mr.  Shepard— Frank  L.  Shepard. 

"Q.  He  is  one  of  your  employers?    A.  Tea." 

The  court  sustained  the  objections  of  appel- 
lees aforesaid,  and  struck  out  ot  the  certifi- 
cate of  evidence  all  of  said  questions  and  an- 
swers of  the  attesting  witnesses.  There  was 
no  other  testimony  in  the  certificate  of  evi- 
dence before  the  probate  court  bearing  upon 
the  question  as  to  where  the  will  was  signed 
and  by  whom  It  was  prepared.  These  two 
witnesses  were  stenographers  and  employes 
of  Church  and  Shepard  at  the  time  the  will 
was  drawn  and  executed,  and  Lewis  was  an 
attorney  at  law  and  in  their  employ  at  the 
time  of  the  trial  In  the  superior  court.  They 
were  both  called  to  testlftr  on  behalf  of  ap- 
pellant. In  his  cross-examination  Lewis  test- 
ified that  he  did  not  remember  whether  or 
not  he  did  the  mechanical  part  of  typewriting 
the  will,  but  thought  he  did  not;  that  he 
did  not  know  positively  who  drew  the  wUl, 
but  based  his  answer  In  the  probate  court, 
that  Shepard  drew  the  will,  on  the  form  of 
the  certificate.  Miss  Ekval  was  not-examined 
in  the  superior  court  touching  the  question 
as  to  where  the  wlU  was  drawn  and  exe- 
cuted and  by  whom  prepared.  There  is  no 
other  evidence  In  the  record  on  the  question 
whether  or  not  Shepard  did  pr^are  the  wUl 
for  the  testator,  except  the  evidence  before  the 
probate  court,  and  which  was  stricken  from 
the  certificate  as  aforesaid.  The  testimony 
of  both  attesting  witnesses  does  show  that 
the  will  was  duly  signed  and  properly  wit- 
nessed, and  that  they  witnessed  the  signing 
of  the  will  at  the  request  of  the  deceased, 
and  that  they  do  not  think  Shepard  was 
present  when  the  will  was  so  signed  by  the 
testator  and  attested.  At  the  close  of  all 
the  evidence  the  court  excluded  the  evidence, 
and  directed  the  Jury  to  return  a  verdict  for 
the  proponents  of  the  will,  appellees. 

[1]  It  is  first  contended  by  appellant  that 
the  court  erred  In  striking  from  the  certif- 
icate of  the  evidence  before  the  probate  court 
the  questions  and  answers  of  the  attesting 
witnesses,  and  in  this  contention  he  is  right. 
This  evidence  was  not  further  explained  or 
contradicted  in  the  probate  court,  and  no 
objection  was  made  to  it  In  the  probate  court 
It  was  proper  evidence,  and  the  certificate 
sliould  have  been  admitted  as  a  whole.  Bak- 
er V.  Baker,  202  III.  595,  67  N.  E.  410.  Had 
this  -evidence  not  been  excluded,  the  jwsltive 
testimony  of  Hiss  Ekval  would  have  been  In 
answer  to  a  direct  question  who  prepared  the 
•wUl,  "I  think  Mr.  Frank  L.  Shepard."    Her 


answer  was  not  further  qualified  or  explained 
in  the  probate  court,  although,  when  recalled 
as  a  witness  In  the  superior  court,  she  did 
state  that  she  did  not  positively  know  who 
did  the  work.  Lewis'  testimony  was  positive 
to  the  effect  that  Shepard  drew  the  will,  and 
he  testified  both  In  the  probate  court  and 
in  the  superior  court  that  he  based  his  testi- 
mony upon  the  form  of  the  attestation  clause. 
The  attestation  clause  is  substantially  in  the 
usual  form,  yet  it  contains  language  some- 
what unusual  and  sufficient  to  characterize  it 
It  reads  thus: 

"The  above  instrument  was  subscribed  by  the 
said  George  B.  Abbott  in  our  presence  and  ac- 
knowledged by  him  to  each  of  us,  and  he  at  the 
same  time  declared  the  above  instrument  so 
subscribed  to  be  bis  last  will  and  testament; 
and  we,  at  his  request,  have  signed  our  names 
as  witnesses  hereto  in  his  presence  and  in  the 
presence  of  each  other  and  written  opposite 
our  names  our  respective  places  of  residence, 
beli^ing  the  said  George  B.  Abbott  to  be  of 
sound  mind  and  memory,  this  8th  day  of  April, 
A.  D.  1911." 

[J]  "Think"  means  "believe,"  and  when  a 
witness  prefaces  his  testimony  with  "I  think," 
he  is  to  be  taken  as  testifying  to  what  he 
remembers.  8  Words  and  Phrases,  6950; 
Galveston,  Harrlsburg  &  San  Antonio  Bail- 
way  Co.  V.  Parrish  (Tex.  Civ.  App.)  43  S. 
W.  536.  The  witness  Lewis  might  have  be«i 
able  to  have  given  a  number  of  good  reasons 
for  thinking  Shepard  wrote  the  certificate 
or  drew  the  will,  U  be  bad  been  further 
questioned. 

[S]  All  the  testimony  offered  and  excluded 
by  the  court  from  the  Jury  tended  to  prove 
that  a  fiduciary  relation  existed  between 
testator  and  the  devisee  Frank  L.  Shepard, 
who  received  a  substantial  benefit,  and.  In 
fact,  the  dilef  benefit,  under  the  will,  and 
it  further  tended  to  show  that  the  will  was 
prei>ared  and  drawn  by  Shepard.  This  proof 
established  prima  fade  that  the  execution 
of  the  will  was  the  result  of  undue  Infiuence 
exercised  by  that  beneficiary,  and,  standing 
alone  and  undisputed,  would  entitle  appellant 
to  a  verdict  W^ton  v.  Teufel,  213  lU.  291, 
72  N.  B.  908;  Tfeter  v.  Spooner,  279  111.  39, 
116  N.  EX  673.  Any  relation  existing  between 
parties  to  a  transaction,  wherein  one  of  the 
parties  is  In  duty  bound  to  act  with  the  ut- 
most good  faith  for  the  benefit  of  the  other,  is 
a  confidential  or  fiduciary  relation.  Such  a 
relation  arises  whenever  a  continuous  trust 
is  reposed  by  one  person  In  the  skill  or  in- 
tegrity ot  another.  12  Corpus  Juris,  421; 
Thomas  v.  Whitney,  186  III.  225,  57  N.  B. 
808.  While  It  may  be  said  that  the  evidence 
of  appellees  in  this  record  tends  somewhat 
to  rebut  the  presumption  of  undue  Influence, 
considering  all  the  relevant  testimony  that 
should  be  in  the  record,  still  Ic  was  error  in 
the  court  to  exclude  all  the  evidence  and  to 
direct  a  verdict.  It  was  appellant's  right  to 
have  the  case  submitted  to  a  jury.    The  vitul 
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'Question  in 'this  case  was  whether  or  not 
all  the  legitimate  and  proper  evidence  offered 
made  a  prima  fade  case,  because,  if  It  did 
not,  the  simple  error  in  excluding  the  evi- 
dence In  the  transcript  of  the  evidence  be- 
fore the  probate  court  would  not  necessarily 
be  fatal  error.  It  was  reversible  error  to 
■exclude  all  the  evidence  and  to  direct  a  ver- 
dict. 

[4,  5]  Two  letters  of  the  deceased  written 
to  appellant,  one  in  1907  and  the  other  in 
1909,  were  offered  by  appellant  merely  for 
the  purpose  of  proving  that  a  friendly  rela- 
tion existed  between  them  at  those  times. 
Both  letters  were  in  relatl(m  to  a  patent  on 
a  safety  vault  lock  device,  but  portions  of 
the  letters  were  concerning  family  matters. 
The  letters  do  disclose  that  a  rather  close 
and  affectionate  relation  existed  between  the 
two  brothers,  but  they  have  no  relation  what- 
ever with  any  matters  connected  with  this 
suit,  and  are  rather  too  remote  proof  of 
friendly  relationship,  even  If  that  were  a 
contested  issue  in  this  case.  The  general 
rule  is  that  letters  of  a  testator  are  not  ad- 
missible for  the  purpose  of  destroying  or 
invalidating  his  will,  but  may  sometimes  be 
admissible  for  the  purpose  of  sustaining  his 
•will.  Crumbaugh  v.  Owen,  238  111.  497,  87 
N.  a  312.  It  was  not  error  In  the  court  to 
-exclude  those  letters  in  this  case. 

For  the  errors  indicated,  the  decree  of  the 
superior  court  is  reversed,  and  the  cause 
-remanded. 
'    Reversed  and  remanded. 


(288  lU.  170) 

■HEINBICH,  County  Qerk,  v.  HARRIGAN  et 
aL    (No.  12104.) 

(Supreme   Court  of  IllinoiB.     April  16^   1919. 
Rehearing  Denied  June  4,  1919.) 

1.  COUBTS    «=5219(7)— Appkclate    Jttbisdio- 

TION— Sl]tFBEKE     QOTJBT     OV     IlXINOIS— AP- 
FKAL  INVOLVIWO  QUESTION  01"  RkVBNDB. 

The  question  of  revenue  is  Involved  on  an 
appeal  within  Practice  Act,  giving  Supreme 
Court  jurisdiction  of  such  appeal,  when  some 
recognized  authority  of  the  state  or  some  of 
the  municipalities  authorized  by  law  to  assess 
and  collect  taxes  are  attempting  to  proceed  under 
the  law  to  collect  the  same,  and  questlona  arise 
between  them  and  those  of  whom  taxes  are  de- 
manded, or  where  controversy  is  whether  funds 
in  dispute  belong  to  the  revenue  of  the  county  or 
state,  or  some  division  thereof. 

2.  CouBTS    <S=219(7)— Appellate   Jubisdic- 

TION  —  SUPBKME  COUBT  OF  ILLINOIS  —  AP- 
PEAL In  VOL  VINO  Question  op  "Revenue." 
Where  question  on  appeal  is  whether  coun- 
ty has  a  Hen  on  a  fund  by  virtue  of  former  pro- 
ceedings to  collect  taxes,  and  is  entitled  to  have 
ftmd  applied  on  its  demand  for  taxes,  and  the 
proceeding  is  one  to  collect  or  enforce  county's 
demand  for  taxes,  the  Supreme  Court  has  juris- 


diction;   a  question  of  revenue  being  involved 
within  Practice  Act 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Plunses,  First  and  Second  Series,  Revenue.] 

3.  EXEOUTOBS  AND  Adiunistbatobs  €=385(9) 

—Review  of  Pbooeedinos — Mattebs  Re- 
viewable. 
Where  citation  is  issued  commanding  ex- 
ecutors to  show  cause  why  property  claimed  by 
executors  as  their  own  should  not  be  inven- 
toried, decree  that  property  be  so  inventoried 
is  conclusive  on  appeal  by  executors  in  their 
official  capacity,  where  no  appeal  is  taken  by 
executors  individually,  though  the  parties  stip- 
ulated that  the  proceeding  shall  he  considered 
as  one  involving  claim  by  administrator  against 
estate,  under  Administration  Act,  §§  81,  82; 
such  proceeding  being  one  against  them  as  in- 
dividuals. 

4.  EXECUTOBS  AND  Aduinistbatobs  €=385(9) 

—Claim  Against  Estate  bt  Aduinistba- 

TOB— NATUBK    OF    PBOCEEDINOB. 

A  proceeding  against  an  administrator  to 
have  property  inventoried  that  he  claims  in  op- 
position to  the  estate  he  is  administering,  un- 
der Administration  Act,  §{  81  and  82,  is  a  pro- 
ceeding against  the  administrator  individually. 

5.  EXXOUTOBS   AND   Aduinibtbatobb   <8=359— 

OwNBBBHip  OP  Pbopeett— Sufficiency  Of 

EVIDENOE. 

Evidence  held  to  show  that  tax  certificates 
in  the  possession  of  testator's  sister  at  time  of 
his  death  and  notes  and  mortgages  found  in 
safe  in  the  home  of  another  sister  where  testa- 
tor lived  at  time  of  death  were  the  property  of 
testator. 

6.  Taxation  ®=>507— "Pebsonal  Pbopebtt" 
—  Lien  —  Tax  Cebtificate  —  "Goods  ANb 
Chattels." 

No  lien  for  taxes  attaches  to  tax  certifi- 
cates, such  certificates  being  merely  choses  in 
action,  and  not  personal  property  within  Reve- 
nue Act,  SS  137,  254;  the  words  "personal  prop- 
erty" and  "goods  and  chattels,"  as  used  in  such 
statutes,  having  same  meaning  and  comprehend- 
ing only  such  i)er8onalty  as  may  be  subjected  to 
levy  and  sale  under  an  execution  upon  a  judg- 
ment at  law. 

(Ed.  Note. — For  other  definitions,  see  Words 
Phrases,  Second  Series,  Groods  and  Chattels; 
First  and  Second  Series,  Personal  Property.] 

7.  ExECUTOBS  AND  Aduinistbatobs  iS=s>431 
(1)— Creditobs*  Suit— Conditions  Pbecxd- 

xnt. 

Creditors'  bill  against  the  estate  of  a  de- 
ceased cannot  be  maintained,  unless  the  claim 
has  been  reduced  to  a  judgment  or  the  estate  is 
shown  to  be  insolvent 

8.  Appeal  and  Ebbob  €=>13 — ^Psndxnot  of 
Appeal— Defect  in  Bond. 

On  appeal  involving  question  of  whether  re- 
demption money  in  hands  of  county  can  be  ap- 
plied to  payment  of  delinquent  taxes  owed  by 
deceased  holder  of  tax  certificates,  where  it  ap- 
peared that  county  had  filed  claim  against  es- 
tate of  deceased,  and  that  appeal  therch-om  had 
been  taken,  court  properly  held  that  such  ap- 
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peal  was  pending,  notwithstanding  that  a  nam- 
ber  of  questions  bad  been  raised  in  audi  appeal 
as  to  the  validitr  of  the  appeal  bond;  such 
questions  as  to  ralidity  of  appeal  bond  being 
for  the  determination  of  the  court  on  such  ap- 
peal 

9.  EXECUTOBS  AND  Adhinistkatobs  <£=922(2) 

— Administbatob'b  Claiu  Against  Esiats 

—Appointment  Pro  Tkm. 
An  appointment  of  an  administrator  pro 
tem  is  unnecessary  where  executor  claims  prop- 
erty as  bis  own  in  opposition  to  the  estate  he 
represents;  Administration  Act,  |  72,  author- 
izing such  appointment  only  where  the  adminis- 
trator or  ezMutor  files  out  and  out  claim  against 
the  estate. 

10.  Equity  4=9l92— Pleading— Disciahixb. 
A  disclaimer  is  a  mode  of  defense. 

11.  Costs  ^=947— Disoiaimsb— Dismissal. 
Where  defendant's  disclaimer  prevails,  and 

defendant  is  c|ismi£8ed,  as  a  general  rule  he  has 
a  right  to  be  dismissed  with  costs. 

12.  Equity  ^=>f02— Pleading— Disclahieb. 
If  a  defendant  attempts  to  disclaim  in  a 

case,  where  his  disclaimer  does  not  entitle  him 
to  a  dismissal,  but  he  must,  notwithstanding 
his  disclaimer,  still  be  retained  as  a  party  de- 
fendant in  order  that  the  subject-matter  of  the 
case  be  finally  disposed  of,  he  should  be  retain- 
ed in  the  suit,  and  his  disclaimer  stricken. 

13.  Equity   «=>263  —  Stbikiho  Out  Dis- 

OLAIMXB. 

Where  disclaimer  filed  by  a  defoidant  on 
bill  of  interpleader  is  a  mere  obstruction  to  a 
final  decision  of  the  case,  and  a  final  disposi- 
tion of  the  funds  in  controversy,  the  court  of  its 
own  motion  should  have  stricken  it  from  the 
.files. 


Appeal  from  Orcult  Court,  Peoria  County; 
John  II.  Nldiaus,  Judge. 

Bill  of  interpleader  by  Oscar  Helnrich, 
County  Clerk,  against  Christopher  Harrlgan 
and  the  County  of  Peoria,  at  wbldi  Chris- 
topher Harrlgan,  administrator,  was  later 
made  a  party  defendant,  and  In  which  Lou- 
is Oauss,  County  Treasurer  and  ex-offldo 
Collector  of  Peoria  County,  was  denied  the 
right  to  become  a  party,  tried  and  consider- 
ed together  In  circuit  court,  with  api)eal  by 
Christopher  Harrlgan,  as  executor,  from 
county  court's  decree  that  certain  property 
be  inventoried  as  property  of  the  estate;  such 
appeal  by  stipulation  of  the  parties  being 
treated  as  a  petition  for  citation  under  Ad- 
ministration Act,  IS  81  and  82.  From  decree 
rendered  Louis  Gauss,  County  Treasurer  and 
ex  officio  Collector  of  Peoria  Coxmty,  and  the 
County  of  Peoria,  appeal,  and  Christopher 
Harrlgan,  individually  and  as  sole  executor, 
cross-appeals.  Reversed  In  part  and  .remand- 
ed, with  directions. 


C.  E.  McNemar,  State's  Atty.,  of  Peoria 
CDan  B.  Sheen,  of  Peoria,  of  counsel),  for 
appellants. 

Mansfield  &  Cowan,  of  Peoria,  for  appd- 
lees.. 

DUNCAN,  C.  J.  Michael  Harrigan  died  in 
the  county  of  Peoria  on  October  8,  1911,  hav- 
ing in  his  possession  certain  tax  certificates 
of  purchase  amounting  to  about  $5,000.  He 
left  a  will,  by  which  be  bequeathed  and  de- 
vised all  his  property,  real,  personal,  and 
mixed,  equally  to  his  brother  Christopher 
Harrigan,  and  his  two  sisters  Maggie  and 
Kate  Harrigan,  after  the  payment  of  his 
debts.  The  executors,  Christopher  and  E^te 
Harrigan,  at  first  refused  or  neglected  to 
probate  the  will.  An  administrator  was  ap- 
iwlnted  by  the  probate  court  of  Peoria  coun- 
ty, and,  being  advised  that  there  was  a  large 
amount  of  notes  and  choses  in  action  belong- 
ing to  the  estate  of  the  testator,  made  strict 
search  for  the  same  in  the  home  where  the 
testator  had  lived  and  died,  but  for  some 
time  could  learn  nothing  about  such  assets 
from  the  executors  or  otherwise.  He  finally 
foimd  a  small  safe  owned  by  the  deceased  In 
a  small  room  or  closet  adjoining  the  kitchen. 
The  safe  was  under  a  stairway,  and  was 
skillfully  concealed  by  hanging  clothes  and 
other  such  articles  on  the  wall  over  it.  He 
finally  succeeded  in  getting  the  safe  open, 
and  then  for  the  first  time  the  executors 
named  disclosed  that  there  was  a  will,  and 
two  of  them,  Christopher  and  Kate  Harri- 
gan, filed  the  will  for  probate,  and  were 
qualified  as  executors,  the  other,  Maggie  Har- 
rigan, declining  to  become  an  executrix. 
The  testator  up  to  liis  death  lived  with  his 
sister  Maggie,  where  the  safe  was  found,  and 
Christ<9her  and  Kate  lived  in  Chicago. 
About  two  weeks  after  the  testator's  death 
Kate  delivered  the  tax  certificates  to  Oirls- 
topher,  claiming  that  die  had  beoa  told  by 
the  deceased  to  deliver  them  to  Christopher 
because  they  were  his  proi>erty.  At  the  time 
of  his  death  Michael  was  in  arrears  to  the 
county  of  Peoria  for  back  taxes  for  ten  years 
previous  to  his  death,  amoimtlng  to  the  sum 
of  $6,226.13.  The  county  derk  of  said  coun- 
ty had  in  liis  possession  $1,523.46  in  redemp- 
tion money  collected  by  him  since  the  death 
of  the  testator  from  landovmers  named  in 
some  of  the  tax  certificates.  The  county  of 
Peoria  served  notice  on  the  coimty  clerk  to 
hold  said  redemption  moneys  and  to  apply  th» 
same  as  a  payment  upon  the  indebtedness  of 
Michael  for  taxes  to  the  county.  Thereafter 
Christopher  demanded  of  the  county  clerk 
that  he  pay  to  him  said  redemption  moneys 
in  exchange  for  the  proper  tax  certificates 
then  in  his  possession  and  indorsed  in  blank 
"M.  Harrigan,"  but  the  clerk  declined  to  do 
so.  Christopher  then  brought  suit  in  as- 
sumpsit against  the  clerk  to  recover  the  re- 
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demptlon  money.  The  county  derk,  Oscar 
Heinricb,  then  filed  a  bill  of  Interpleader  In 
the  circuit  court  of  said  county,  making 
Ohrlstopher  and  the  county  of  Peoria  de- 
fendants, praying  that  they  be  required  to 
interplead  and  settle  their  right  to  said 
funds,  that  complainant  might  bring  the 
funds  into  court,  and  that  Christopher  be 
enjoined  fr<»n  further  prosecuting  his  suit 
against  him.  The  court  so  ordered,  and  the 
complainant  turned  over  the  redemption 
money  to  the  circuit  clerk,  and  the  court  dis- 
charged the  complainant  from  any  further 
liability,  and  referred  the  cause  to  the  mas- 
ter In  diancery,  with  directions  to  take  and 
report  the  evidence,  together  with  his  con- 
tusions of  law  and  fact. 

The  first  Inventory  filed  by  the  executors 
Included  as  property  of  the  deceased  at  the 
time  of  his  death  cash  on  hand,  $5;  tender 
money  in  the  hands  of  the  circuit  clerk  in 
an  unsettled  suit,  $356.40.  This  Invaitory 
was  approved  in  open  court  on  June  17,  1912. 
Another  inventory  was  thereafter  filed  In 
which  were  scheduled  items  of  wearing  ap- 
parel of  the  deceased  of  trifling  value  and 
was  not  awiroved.  Another  Inventory  was 
then  filed  on  the  order  of  the  court  which 
Included,  In  addition  to  the  items  inventoried 
In  the  first  two  Inventories,  $750  in  the 
hands  of  the  county  clerk  and  in  litigation. 
The  executors  further  reported  In  the  inven- 
tory' that  In  the  safe  owned  by  Christopher 
Harrlgan  and  In  the  residence  where  Michael 
Harrlgan  died,  which  residence  was  owned 
by  Maggie  Harrlgan,  were  certain  notes  and 
mortgages  (describing  them)  totaling  $9,025, 
all  of  which  were  prior  to  the  death  of  Mi- 
chael Harrlgan,  and  "are  now,  the  property 
of  Kate  Harrlgan";  that  there  was  another 
note  signed  by  H.  B.  Wolland  for  $3,000,  and 
also  certain  tax  certificates  amounting  to 
about  $3,000,  which  note  and  certiOcates 
"were  owned  by  Christopher  Harrlgan  and 
are  now  the  property  of  Christopher  Harrl- 
gan;" that  all  the  notes  and  mortgages  and 
tax  certificates  aforesaid  were  listed,  not  as 
the  property  of  the  deceased,  but  merely  for 
the  purpose  of  complying  with  the  order  of 
the  court.  Objections  were  filed  to  this  In- 
ventory by  the  county,  the  state  of  Illinois, 
and  William  and  Winifred  Harrlgan,  a 
brother  and  sister  of  the  testator  not  named 
In  his  will.  A  dtatioQ  was  issued  by  the 
county  court  commanding  the  executors  to 
show  cause  by  July  8,  1912,  why  all  the 
property  described  In  said  last  Invoitory 
should  not  be  Inventoried  as  -the  property 
of  the  estate.  They  answered  the  citation 
by  claiming  tliat  said  property  was  their  in- 
dividual property,  as  aforesaid,  and  was  not 
the  property  of  the  deceased.  On  the  hear- 
ing the  court  found  and  decreed  that  all  of 
said  property,  including  the  tax  certificates, 
was  the  property  of  Michael  Harrlgan  at  the 
time  of  his  death,  and  not  the  property  of 
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Christopher  and  Kate  or  either  of  them, 
and  ordered  a  complete  Inventory  to  be  filed, 
and  that  they  Include  said  property  therein, 
by  October  5,  1912.  The  executors  In  their 
representative  capacity  perfected  their  ap- 
peal to  the  circuit  court,  but  did  not  appeal 
as  individuals.  In  the  circuit  court  it  was 
stipulated  that  the  two  causes  should  be  tried 
and  considered  together,  and  that  the  appeal 
case  be  treated  as  a  petition  for  citation, 
under  sections  81  and  82  of  the  Administra- 
Uon  Act  (Hurd's  Rev.  St  1917,  c  3,  g§  80,  81), 
in  proper  form,  and  that  both  causes  be  re- 
ferred to  the  master  In  chancery,  and  they 
were  so  referred  In  like  manner  as  were  the 
issues  in  the  interpleader  case.  The  master 
foimd  and  reported  that  the  certificates  of 
purchase  were  not  the  property  of  CSiristo- 
pher,  but  were  the  property  of  the  estate; 
that  the  redemption  money  aforesaid  belong- 
ed to  Michael  Harrigan's  estate,  and  not  to 
Christopher;  that  the  county  had  no  lien  on 
the  redemption  money,  and  was  not  entitled 
to  it  under  the  Interpleader;  and  that  the 
appeal  of  the  executors,  as  executors,  from 
the  probate  court  should  be  dismissed,  as 
they  had  no  appealable  interest,  etc. 

The  county  of  Peoria  filed  objections  and 
exceptions,  and  on  the  hearing  before  the 
court  Christopher  Harrlgan,  as  sole  executor 
of  the  estate,  Kate  Harrlgan  being  then 
dead,  was  made  a  party  defendant  to  the 
bill  at  Interpleader.  He  then  filed  a  Joint 
and  separate  answer.  Individually  and  as 
executor,  in  which  he  claimed  the  money 
and  the  certificates  as  his  individual  proper- 
ty and  disclaimed  having  any  Interest  there- 
in as  executor.  The  cause  was  then  referred, 
the  same  evidence  ofTered,  and  practically 
the  same  report  made  by  the  master  In  chan- 
cery, and  the  objections  and  exceptions  were 
again  filed  by  the  county  of  Peoria.  The 
court  sustained  the  master's  report  and  his 
findings.  He  further  found  that  It  was  the 
duty  of  the  executor  to  have  had  appointed 
In  the  probate  court,  and  also  In  the  circuit 
court,  an  administrator  pro  tern,  to  defend 
both  of  these  suits,  and  that  the  estate  of 
Michael  Harrlgan  was  the  owner  of  the  cer- 
tificates of  purchase,  and  that  the  redemp- 
tion money  belonged  to  the  estate,  that  no 
reason  appeared  for  further  action  by  the 
court,  and  that  the  Interpleader  case  should 
be  continued  until  the  legal  owner  should 
appear  and  ask  for  a  proper  order  for  the 
money  in  the  hands  of  the  circuit  clerk,  and 
disallowed  the  claims  of  Christopher  Harrl- 
gan and  the  county  of  Peoria  to  the  certifi- 
cates and  the  funds,  and  dismissed  from  the 
suit  the  county  of  Peoria  without  prejudice  to 
its  rights  In  Its  claim  probated  in  the  probate 
court  and  pending  on  appeal  In  the  circuit 
court,  and  gave  Judgment  for  costs  against  the 
county  of  Peoria  and  Christopher  Harrlgan, 
each  to  pay  one-half.  It  further  appears 
from  the  record  that  before  final  decree  Lou- 
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Is  Gauss,  county  treasurer  and  ex  officio  col- 
lector of  Peoria  county,  presented  an  inters 
^enlng  petition  In  tbe  Interpleader  suit  and 
asked  to  be  made  a  party  thereto,  and 
sought  thereby  to  claim  the  funds  In  dlE^ute 
as  tax  collector  for  said  back  taxes.  The 
court  denied  him  leare  to  Intervene,  and  he 
and  the  county  of  Peoria  both  perfected  their 
appeals  to  this  court.  Christopher  Harrlgan 
individually  and  as  sole  executor  has  assign- 
ed cross-errors. 

[1,  2]  It  is  Insisted  on  the  part  of  the  ap- 
pellee assigning  cross-errors  that  this  ap- 
peal Is  Improperly  brought  to  this  court  be- 
cause the  revenue  is  not  involved  within  the 
meaning  of  our  Practice  Act  (Hurd's  Rev.  St. 
1917,  c.  110).  The  question  of  revenue  is 
Involved  when  some  recognized  authority  of 
the  state  or  some  of  tbe  mimidpallties  au- 
thorized by  law  to  assess  and  collect  taxes 
are  attempting  to  proceed  under  tbe  law 
to  collect  the  same  and  questions  arise  be- 
tween them  and  those  of  whom  taxes  are 
demanded.  Reed  v.  Village  of  Chatsworth, 
201  111.  480,  66  N.  E.  217;  Wilson  v.  County 
of  Marion,  205  lU.  580,  68  N.  B.  793.  The 
revenue  is  also  involved,  within  the  meaning 
of  said  act,  when  the  controversy  is  whether 
the  funds  in  dispute  belong  to  the  revenue 
of  tbe  county  or  state  or  some  division  there- 
of. People  V.  Holten,  259  lU.  219,  102  N.  B. 
171;  People  v.  Hibernian  Banlilng  Ass'n,  245 
III.  522,  92  N.  B.  305.  Some  of  tbe  questions 
here  are:  Bas  the  county  a  Ilea  on  the  fund 
by  virtue  of  former  proceedings  to  collect 
the  taxes  In  questlcm?  Is  the  county  entitled 
to  have  It  applied  on  its  demand  for  taxes? 
And  is  it  entitled  to  the  fund  as  taxes? 
And  it  Is  a  proceeding  to  collect  or  enforce 
its  demand  for  such  taxes.  The  revenue  is 
Involved. 

[8, 4]  The  court  properly  held  that  Chris- 
topher and  Kate  Harrlgan,  as  executors, 
could  not  appeal  from  the  order  and  Judg- 
ment of  the  probate  court,  as  that  order  and 
Judgment  were  In  favor  of  the  estate.  They 
did  not  appeal  as  individuals,  and  as  such 
are  bound  by  that  order  and  Judgment  The 
proceeding  was  one  against  them  as  individ- 
uals. A  proceeding  under  sections  81  and  82 
of  tbe  Administration  Act  against  an  admin- 
istrator is  one  against  him  individually  when 
it  Is  sought  to  have  property  inventoried  that 
be  claims  In  opposition  to  the  estate  he  is 
administering.  Martin  v.  Martin,  170  lU.  18, 
48  N.  E.  694.  The  Judgment  In  the  probate 
court  being  against  the  executors  as  individ- 
uals, and  not  being  appealed  from  by  them 
as  individuals,  it  Is  binding  on  them  as  res 
judicata  whether  tMs  proceeding  be  con- 
cAdered  as  under  section  81  or  82  aforesaid, 
or  otherwise.  They  could  not  change,  by 
stipulation,  the  proceeding  In  the  probate 
court  to  one  under  sections  81  and  82,  and 
thus  escape  the  binding  force  of  the  probate 
order  and  Judgment,  from  which  they  bad 
not  appealed,  as  the  court  properly  held. 


[5]  The  evidence  In  this  record  is  over- 
whelmingly against  tbe  appellees  assigning 
cross-errors  even  if  the  executor  had  tbe 
right  to  consider  the  probate  case  as  appeal-< 
ed  by  them  as  individuals  or  if  it  be  treated 
as  a  proceeding  under  section  81,  and  there 
is  no  theory  upon  which  their  claim  as  in- 
dividuals can  be  sustained.  The  evidence 
clearly  and  conclusively  .shows  that  the  prop- 
erty belonged  to  Michael  Harrlgan  at  the 
time  he  died.  It  appears  therefrom  that  he 
had  ieesa  a  purchaser  at  tax  sales  over  30 
years,  and  had  purchased  a  large  amoimt  of 
tax  certificates  every  year.  He  loaned  large 
sums  of  money,  and  at  one  time  he  owned 
over  $20,000  of  valuable  bonds  besides  Ills 
notes,  etc.  He  was  a  lawyer  by  profession, 
conducted  his  business  In  the  name  of  M. 
Harrlgan,  while  his  sister  Maggie  during  his 
lifetime  did  business  as  Maggie  Harrlgan,  and 
deposited  the  money  In  her  bank  in  that 
name.  He  conducted  bis  business  with  the 
express  purpose  and  intent  to  at  all  times 
keep  his  property  covered  up  to  avoid  taxes, 
and  to  permit  him  at  any  ttme,  at  a  mo- 
ment's notice,  to  pass  it  to  any  one  else,  or  to 
his  legatees,  and  devisees  in  case  of  death,  so 
that  they  could  baffle  the  public  authorities 
In  collecting  the  legal  demands  for  taxes  and 
other  dalms.  He  kept  no  bank  account  sub- 
ject to  check;  yet  he  carried  large  amounts 
In  the  banks,  evidenced  by  certificates  of  de- 
posit. All  certificates  of  deposit,  notes  given 
him  for  loans,  and  tax  certificates  were  Im- 
mediately indorsed  in  blank  by  blm  as  "M. 
Harrlgan" — a  convenient  name  that  might 
be  treated  as  his  own  name  or  as  that  of 
Maggie  Harrlgan,  as  best  suited  his  or  his 
legatees'  purpose.  The  property  in  ques- 
tion, the  tax  certificates,  were  Indorsed  In 
the  some  way  and  were  In  his  own  safe 
when  he  died,  as  were  also  the  notes  In- 
ventoried by  the  executors  along  with  the 
tax  certificates.  When  he  took  mortgages  to 
secure  loans,  be  Immediately  executed  re- 
lease deeds,  apparently  so  they  could  be  re- 
corded at  any  time  thereafter,  either  by  him- 
self or  by  his  executors  after  his  death,  so 
that  the  record  would  leave  no  trace  against 
them  when  they  collected  bis  notes.  His 
will  was  executed  after  the  same  fashion, 
apparently  as  a  further  instrument  to  baf- 
fle the  public  authorities  in  establishing  and 
collecting  their  demands  against  blm  and  bis 
estate.  It  described  no  property  specifically. 
It  covered  any  property  wherever  the  same 
might  be  found  or  located.  He  made  two 
quitclaim  deeds  to  his  sister  Maggie  on  Sep- 
tember 27, 1911,  one  to  a  tract  of  land  and  to 
all  real  estate  that  he  owned  or  had  tax 
deeds  for  in  Tazewell  county,  and  one  to  a 
lot  In  Peoria  and  to  all  other  real  estate 
that  he  owned  or  had  tax  deeds  for  in  Peoria 
county,  each  being  for  a  nominal  considera- 
tion of  $1  and  other  valuable  conslderatlcm. 
She  Is  shown  to  have  received  a  lot  of  notes 
from  tbe  testator's  safe  since  bis  death,  and 
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since  his  death  has  adopted  the  plan  of  do- 
ing her  banking  business  in  the  name  of  "M. 
Harrlgan."  The  evidence  further  shows, 
clearly  and  conclusively,  that  his  legatees 
and  devisees  and  executors  have  since  his 
death  taken  advantage  of  the  testator's  meth- 
od of  doing  business  to  conceal,  as  far  as  pos- 
sible, all  the  property  left  by  him,  and  to  put 
every  obstacle  possible  in  the  way  of  the 
county  and  the  state  finding  out  the  property, 
and  the  amount  thereof,  that  was  owned 
by  lilm  at  his  death.  Their  individual  tes- 
timony to  the  effect  that  they  owned  It  all 
and  it  was  theirs  before  the  testator  died  is  so 
unsatisfactory,  so  contradictory,  and  so  un- 
reasonable that  it  cannot  be  relied  on  at  all, 
and  has  little  or  no  probative  force  in  their 
favor.  Ih  our  view  of  the  matter  no  useful 
purpose  can  be  served  in  referring  to  it  in 
detail  or  further  discussing  it.  We  have  con- 
sidered the  evidence  with  great  care,  and 
our  conclusion  is  that  the  finding  of  the  court 
on  the  facts  is  well  sustained  on  the  issues 
In  both  cases. 

[t]  The  court  also  properly  bdd  that 
the  county  of  Peoria  had  no  legal  claim  by 
which  it  could  hold  the  redemption  money. 
Its  claim  is  based  on  the  theory  that  the 
tax  assessments  and  the  collector's  warrants 
became  a  lien  on  the  property  in  question, 
and  would  continuously  be  a  lien  thereon  un- 
til the  taxes  are  paid.  No  lien  ever  attach- 
ed to  the  tax  certificates  for  said  taxes. 
They  were  but  choses  in  action.  The  words 
"personal  property,"  employed  in  section  254 
of  tl^e  Revenue  Act  (Hurd's  Rev.  St  1917,  c. 
120),  and  the  words  "goods  and  chattels," 
used  in  section  137,  are  to  be  construed  as 
having  the  same  meaning  and  as  compre- 
hending only  such  personalty  as  may  be 
made  subject  to  levy  and  sale  under  an  ex- 
ecution upon  a  Judgment  at  law.  They  do 
not  extend  to  personal  property  of  the  char- 
acter in  question,  tax  certificates,  which  are 
mere  choses  in  action.  The  money  in  ques- 
tion was  collected  by  the  clerk  on  such  cer- 
tificates, and  was  never  In  the  possession  of 
the  deceased  so  as  to  be  impressed  with  a 
tax  lien.  Loeber  v.  Leinlnger,  176  111.  484, 
51  N.  E.  708.  The  power  of  the  collector  Is 
to  demand  and  receive  pay  or  enforce  a  lien 
on  his  warrant  If  payment  is  not  voluntari- 
ly made  to  him,  and  he  has  no  lien,  be  has 
no  further  authority  to  Institute  an  action 
to  recover  the  amoimt  of  the  taxes.  lioeber 
v.-  Leininger,  supra.  The  court  properly  re- 
fused to  allow  the  collector  to  intervene. 

[7]  The  court  also  properly  held  that  the 
county  of  Peoria  could  not  hold  the  fund  up- 
<Mi  the  theory  that  the  interpleader  suit  was, 
in  effect,  a  creditors'  bill  to  reach  assets^  etc. 
There  is  no  Judgment  upon  which  a  creditors' 
bill  can  be  based.  Appellants'  claim  that 
the  estate  Is  insolvent  is  not  sustained  by 
the  proof.  In  such  a  case,  in  a  proceeding 
by  a  creditors'  bill  against  an  estate,  there 
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must  be  a  Judgment  or  the  estate  shown  to 
be  insolvent  or  a  bill  cannot  be  maintained. 
Steere  v.  Bigelow,  39  m,  264;  Garvin,  Bell 
&  Co.  V.  Stewart's  Heirs,  59  111.  229. 

[I]  It  appeared  from  the  evidence  in  the 
case  that  the  county  filed  its  claim  for  taxes 
in  the  probate  court,  and  that  Its  claim  was 
allowed  in  the  sum  of  !K,801.13,  and  that 
the  executor  of  the  testator  took  an  appeal 
to  the  circuit  court.  A  number  of  questions 
have  been  raised  by  appellants  as  to  the  va- 
lidity of  the  a.pvea.1  bond,  and  by  appellees 
on  the  question  of  the  right  of  the  county  to 
have  a  claim  allowed  for  taxes  in  the  pro- 
bate court  against  the  estate  of  the  deceased. 
None  of  those 'questions  are  pertinent  to  the 
issues  in  this  case.  It  appears  that  the  ap- 
peal Is  still  pending  in  the  circuit  court,  and 
it  is  even  said  by  the  county  collector  that  the 
appeal  case  has  not  been  docketed  in  the  cir- 
cuit court.  All  such  questions  are  only  prop- 
er for  consideration  on  the  hearing  of  that 
case,  as  their  determination  Is  not  before 
this  court  as  an  issue  in  the  court  below. 
The  court  properly  held  that  the  appeal  Is 
still  pending,  regardless  at  any  irregulari- 
ties in  the  appeal  bond. 

[9-13]  The  court  erred  in  Its  conclusion 
that  it  was  necessary  that  an  administrator 
pro  tem.  should  have  been  appointed  before 
final  disposal  of  the  case.  Such  an  appoint- 
ment is  not  authorized  where  the  executor 
claims  property  as  his  own  in  opposition  to 
the  estate  he  representa  Day  v.  Bullen,  226 
XIL  72,  80  N.  E.  739.  It  was  not  necessary 
to  have  such  an  administrator  appointed  in 
the  probate  court  case.  Such  a  case  pro- 
ceeds Just  as  well  without  the  appointment 
of  such  an  administrator  as  with  It  No  ad- 
ministrator is  necessary  in  any  such  case 
where  there  is  already  an  administrator  or 
executor  duly  appointed.  Emerick  v.  Hile- 
man,  177  111.  368,  52  N.  B.  311.  The  statute 
authorizes  such  an  appointment  tmder  sec- 
tion 72  of  the  Administration  Act  only  where 
the  administrator  or  executor  files  an  o'Ut- 
and-out  claim  against  the  estate.  The  sole 
executor  in  this  case  had  entered  his  ap- 
pearance herein,  and  the  court  found  that 
the  property  in  question  was  property  be- 
longing to  the  estate.  The  proper  course,  in 
the  first  place,  was  to  strike  his  disclaimer 
from  the  files.  A  disclaimer  is  a  mode  of 
defense.  If  it  prevails,  the  defendant  must 
be  dismissed,  and,  as  a  general  rule,  he  will 
have  a  right  to  be  dismissed  with  costs.  If 
a  defendant  attempts  to  disclaim  in  a  case 
where  his  disclaimer  does  not  entitle  blm  to 
a  dismissal,  but  be  must,  notwithstanding 
his  disclaimer,  still  be  retained  as  a  party 
defendant  in  order  that  the  subject-matter  of 
the  case  be  finally  disposed  of,  he  should  be 
retained  in  the  suit  and  lils  disclaimer 
stricken.  The  disclaimer  in  this  case  sim- 
ply amdunts  to  an  obstructlcm  to  the  reme- 
dy of  the  complainant  in  tills  case  to  have 


Digitized  by 


Google 


3U 


128  NORTHBA.STERN  SEPORTBB 


(m 


the  funds  finally  disposed  of.  He  was  en- 
titled to  a  final  decision  of  this,  case  and 
to  a  final  disposition  to  the  funds  In  con- 
troversy, and  the  court  erred  in  not  so  hold- 
ing. Alley  T.  Adams  County,  76  111.  101. 
The  disclaimer  being  a  mere  obstruction  to 
this  end,  the  court,  of  its  own  motion,  should 
have  stricken  it  from  the  files.  Isham  ▼. 
Miller,  44  N.  J.  Bq.  61,  14  Atl.  20;  6  Ency.  of 
PI.  &  Pr.  722.  We  think  the  court  should 
also  have  dismissed  the  appeal  of  the  ex- 
ecutors from  the  order  of  the  probate  court 
commanding  them  to  inventory  said  proper- 
ty, etc 

The  order  of  the  circuit  court,  in  so  far  as 
it  held  that  the  appellants  and  Christopher 
and  Kate  Harrlgan  had  no  interest  in  the 
property  In  question  and  entered  a  final  de- 
cree against  them,  Is  afllrmed  without  prej- 
udice to  the  said  county  in  prosecuting  its 
claim  for  taxes  against  said  estate,  but  the 
other  part  of  the  decree  is  reversed,  and  the 
cause  is  remanded,  with  directions  that  it 
dismiss  the  appeal  from  the  probate  court, 
strike  the  disclaimer  of  the  executor  from 
the  files,  and  that  it  enter  a  decree  herein 
holding  that  the  property  is  the  property  of 
the  estate  of  Michael  Harrlgan,  deceased, 
and  that  th^  clerk  of  the  court  be, directed 
to  pay  the  same  to  Christopher  Harrlgan  as 
sole  executor,  and  that  said  executor  hold 
said  funds  as  the  property  of  the  estate  of 
Michael  Harrlgan,  to  be  paid  out  by  him  in 
due  course  of,  administration  of  the  estate, 
and  that  the  appellant  the  county  of  Peoria 
and  Christopher  Harrlgan  pay  all  the  costs 
in  the  court  below  Individually,  one-half 
each. 

Reversed  in  part  and  remanded,  with  di- 
rections. 


(28S  IIL  U9) 
WESKALNIBS  v.  HESTBRMAN,  Sheriff. 
(No.  12527.) 

(Supreme  Court  of   Illinois.     April   15,   1919. 
Rehearing  Denied  June  6,  1919.) 

1.  FBACnULENT  CONVETANCKB  «=»47— SAIX  OF 

Goods  in  Bulk  —  Statutbs  —  Livb  Stock 

AND  FABM  IUPLEMSNTB. 

Bulk  SaleB  Law  1913,  {  3,  making  sales  of 
property  in  bulk  other  than  in  regular  course 
of  business  fraudulent  and  void  as  to  creditors, 
applies  to  the  sale  of  live  stock  and  machinery 
used  on  a  farm. 

2.  Executions  «s>125— Exemptions  <S=3ll9(l) 
— Levy— Tiia  ov  Levy— Denial  of  Owneb- 

SHIP. 

Although  the  statute  allows  a  judgment 
debtor  desiring  to  avail  himself  of  the  benefits 
of  personal  property  exemption  ten  days  aft- 
er notice  of  execution  to  make  and  deliver  a 
schedule  of  property  to  the  officer  having  the 
execution,  it  was  proper  to  make  a  levy  within 
•even  days   after   the   execution   was   issued. 


where  the  judgment  debtor  denied  ownershipr 
alleging  ownership  in  another  who  had  adver- 
tised the  property  for  sale  on  the  day  of  the 
levy,  since  exemption  could  be  claimed  within 
the  ten  days,  although  after  levy. 

3.  Apfeai.  and  Ebbob  @=»1073(1)— Habkless 
Ebbob-^udguent  and  Yebdict  Cobbected 
BT  Stipulation. 

A  verdict  in  a  replevin  action  finding  the 
ownership  of  the  property  in  the  defendant 
sheriff,  who  merely  had  a  right  to  possession 
by  virtue  of  a  levy  under  execution  against 
one  other  than  plaintiff  and  a  judgment  there- 
on that  defendant  "have  and  retain  the  proper- 
ty replevined"  by  virtue  of  the  writ,  while  er- 
roneous, were  harmless,  in  view  of  a  stipula- 
tion after  verdict  that  title  to  all  property  de- 
scribed in  the  writ  except  that  included  in 
the  verdict  is  in  plaintiff. 

4.  WrTNESSES  «=a275(5)—CB088- Examination 
OF  Plaintiff— Plaintiff  as  Defendant's 
Witness— DisCBETioN  of  Coubt. 

Where  upon  trial  of  a  replevin,  action  plain- 
tiff testified  in  his  own  behalf,  it  was  within  the 
sound  discretion  of  the  trial  court  during  cross- 
examination  of  plaintiff  to  permit  defendant  to 
make  plaintiff  his  own  witness  and  examine  him 
as  such. 

Error  to  Appellate  Court,  Second  District, 
on  appeal  from  Circuit  Court,  Dupage  Coun- 
ty;  Mazzini  Slusser,  Judge. 

Action  by  Hugo  Albert  Weskalnles  against 
John  P.  Hesterman,  Sheriff.  To  review  a 
Judgment  of  the  Appellate  Court  affirming  a 
Judgment  of  the  Circuit  Court  for  defendant, 
plaintiff  brings  certiorari.    Affirmed. 

Bunge,  Harbour  &  Schmidt,  of  Naperville^ 
for  plaintiff  In  error. 

Joseph  A.  Reuss  and  William  R.  Frledrich, 
both  of  Naperville,  and  Mighell,  Gunsul  it 
Allen,  of  Aurora,  for  defendant  in  error. 

FARMER,  J.  The  AppeUate  Court  for  the' 
Second  District  affirmed  a  Judgment  of  the 
circuit  court  of  Dupage  county  for  defend- 
ant in  an  action  of  replevin.  On  the  peti- 
tion of  plaintiff  this  court  granted  a  writ  of 
certiorari,  and  the  record  is  brought  here 
for  review. 

The  undisputed  facts  are  that  the  father 
of  plaintiff  in  error,  Albert  Weskalnles,  was 
engaged  in  the  business  of  farming  and  dairy- 
ing, on  a  rented  farm  of  165  acres  in  Dupage 
county.  He  raised  grain,  hogs,  and  horses, 
and  kept  15  milk  cows.  He  shipped  the  milk 
dally  to  Chicago.  His  son,  Hugo  Albert  Wes- 
kalnles, plaintiff  in  the  replevin  suit  and 
plaintiff  in  error  here,  Uved  with  his  father 
and  worked  for  him  on  the  farm  from  Jan- 
uary, 1916.  Plaintiff  was  33  years  old.  On  No- 
vember 18,  1916,  the  plaintiff's  father  execut- 
ed a  bill  of  sale  to  him  for  all  the  property  on 
the  farm  except  household  furniture  and  40 
acres  of  com  in  the  shock,  for  the  expressed 
consideration  of  $2,873.50.    The  bill  of  sale 
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purported  to  evidence  a  Bale  to  plaintiff  from 
bis  father  of  15  cows,  one  bull,  one  boar,  one 
sow,  17  Bhoats,  6  horses,  3  colts,  and  a  large 
number  of  various  kinds  of  agricultural  and 
other  Implements  used  on  the  farm.  It  em- 
braced an  the  live  stock  and  farm  machinery 
used  on  the  farm.  The  bill  of  sale  was. re- 
corded in  the  recorder's  office  the  day  it  was 
dated.  On  December  14,  1916,  WllUam  Ehr- 
hart,  a  creditor  of  Albert  Weskalnles,  ob- 
tained a  judgment  against  him  in  the  dr- 
colt  court  of  Dupage  county  for  $890.50  and 
costs.  Execution  was  issued  and  delivered  to 
the  defendant,  as  sheriff  of  Dupage  county, 
the  same  day  the  Judgment  was  rendered, 
and  an  the  21st  of  December  he  levied  on  the 
property  as  the  property  of  Albert  Weskal- 
nles. Thereupon  plaintiff,  Hugo  Albert  Wes- 
kalnles, replevlned  it  from  the  sheriff,  claim- 
ing he  had  bought  it  from  his  father  and 
that  It  belonged  to  him.  He  had  advertised 
the  property  for  sale  at  public  auction  the 
day  it  was  levied  upon.  After  much  effort 
and  labor  the  Issues  were  finally  joined  and 
the  cause  heard  by  jury.  It  was  stipulated 
during  the  trial  that  the  only  property  in- 
volved In  the  suit  was  the  live  stock.  At  the 
conclusion  of  all  the  evidence  the  plaintiff's 
counsel  moved  the  court  to  instruct  the  jury 
to  find  the  issues  for  the  plaintiff  and  that 
the  right  of  property  in  the  live  stock  (de- 
scribing it)  and  possession  thereof  were  in 
him.  The  court  denied  the  motion.  There- 
upon counsel  for  def«idant  moved  the  court 
to  Instruct  the  jury  to  find  the  right  of  prop- 
erty'and  right  of  possession  of  the  live  stock 
to  be  in  defendant,  describing  in  the  motion 
15  cows,  one  bnll,  one  boar,  one  sow,  17 
shoats,  6  horses,  and  8  colts.  The  motion 
was  allowed,  and  the  court  instructed  the 
jnry  to  find  the  issues  for  the  defendant  and 
that  the  right  to  possession  of  the  live  stock 
(describing  it)  was  In  defendant  The  Jury 
returned  a  verdict  finding  "the  ownership 
and  right  of  possession"  of  the  live  stock  (de- 
scribing the  same  live  stock  in  the  same  man- 
ner it  was  described  in  the  instruction)  were 
in  defendant.  Motion  for  new  trial  was 
overruled,  and  the  court  rendered  Judgment 
that  defendant  have  and  retain  the  prop- 
erty replevlned  by  virtue  of  the  writ  and 
that  he  recover  his  costs. 

[1]  No  real  effort  appears  to  have  been 
made  by  defendant  to  prove  that  no  consid- 
eration was  paid  for  the  property  "by  plain- 
tiff. The  only  testimony  we  find  in  the  ab- 
stract which  has  any  bearing  on  that  ques- 
tion Is  the  testimony  of  plaintiff  himself, 
who  testified  he  was  33  years  old,  and  that 
from  1906  to  1910  he  had  worked  for  his  fa- 
ther on  another  farm  for  $300  per  year. 
Whether  he  had  been  paid  for  his  services  is 
not  shown.  He  worked  for  his  father  on  the 
farm  he  was  living  on  In  1916  from  January 
to  the  time  the  bill  of  sale  was  made,  but 
what.  If  anything,  he  was  to  be  paid  for  his 
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work  1)9  not  shown.  The  circuit  court  and  the 
Appellate  Court  held  that  the  sale  was  fraud- 
ulent and  void  because  It  was  made  In  viola- 
tion of  the  act  of  1913  called  the  Bulk  Sales 
Act,  and  plaintiff  contends  this  was  errone- 
ous ;  that  said  act  does  not  apply  to  one  en- 
gaged in  farming,  but  applies  only  to  those 
engaged  in  the  business  of  selling  merchan- 
dise, commodltTes,  and  other  wares ;  that  the 
property  sold  by  Albert  Weskalnles  was  the 
tools  and  instrumentalities  used  In  conduct- 
ing his  farming  operations,  and  the  Bulk 
Sales  Act  does  not  apply  in  such  case.  No 
attempt  was  made  by  Albert  Weskalnles  to 
comply  with  the  Bulk  Sales  Act,  and  If  the 
act  applied  to  him,  then  the  sale  of  the  prop- 
erty to' plaintiff  was  fraudulent  and  void  as 
to  creditors.  The  first  Bulk  Sales  Act  in  this 
state  was  passed  by  the  Legislature  In  1905. 
Laws  of  1905,  p.  284.  That  act  was  express- 
ly limited  in  Its  application  to  the  sale  of 
stocks  of  merchandise,  and  in  Off  &  Ca  v. 
Morehead,  235  HI.  40,  85  N.  B.  264,  20  L.  B. 
A.  (N.  S.)  167,  126  Am.  St.  Rep.  184,  14  Ann. 
Gas.  434,  it  was.  held  unconstitutional.  It 
was  pointed  out  in  that  case  that  the  act 
did  not  apply  to  farmers,  hotel  keepers,  liv- 
ery or  transfer  companies,  publishers,  mln(» 
owners,  and  others  mentioned,  and  the  court 
held  that  there  was  no  reason  or  qualification 
connected  with  a  stock  of  merchandise,  or 
persons  dealing  in  the  same,  which  antnoriz- 
ed  the  Legislature  to  mark  it  or  them  for 
si)ecial  protective  legislation  from  which  all 
other  classes  of  iwrsons  and  property  were 
excluded.  In  1918  the  Legislature  passed  an- 
other Bulk  Sales  Act.  Laws  of  1913,  p.  258. 
That  act  declares  fraudulent  and  void  as 
against  creditors  "^e  sale,  transfer,  or  as- 
signment In  bulk  of  the  major  part  or  the 
whole  of  a  stock  of  merchandise,  or  merchan- 
dise and  fixtures  or  other  goods  and  chat- 
tels of  the  voidpr's  business,  otherwise  than 
in  the  ordinary  coqrse  of  trade  and  in  the 
regular  and  usual  prosecution  of  the  vendor's 
business,"  without  compliance  with  the  pro- 
visions of  the  act  Section  3  provides  that 
the  act  shall  include  corporations,  associa- 
tions, copartnerships,  and  individuals  who 
are  parties  to  any  sale  of  goods  in  bulk,  but 
not  to  sales  by  executors,  administrators,  re- 
ceivers, trustees  in  bankruptcy,  or  by  any 
public  officer  under  judicial  process,  nor  to 
the  sales  of  exempt  property,  nor  to  sales 
made  in  the  ordinary  course  of  trade  and  in 
the  regular  and  usual  prosecution  of  the  ven- 
dor's business,  nor  to  sales  made  in  good 
faith  at  public  auction  when  notice  is  pub- 
lished In  a  newspaper  of  general  circulation 
in  the  county  where  the  sale  Is  made,  ten 
days  before  the  sale,  or  by  posting  notices  in 
five  public  places  ten  days  before  the  sale. 
That  act  was  held  valid  in  Johnson  Co.  v.  Be- 
loosky,  263  lU.  363, 105  N.  B.  287.  The  court 
said: 
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"It  must  be  assmned  that  the  Legislature,  in 
passing  the  new  act,  had  before  it  the  decision 
of  this  court  holding  the  former  act  nnconsti- 
tutional  because  it  was  special  class  legislation, 
and  that  it  was  the  intention  of  the  General 
Assembly,  in  passing  the  later  act,  to  obviate 
this  objection  by  passing  a  general  act  applica- 
ble indiscriminately  to  the  sale  of  any  goods 
and  chattels  in  the  manner  inhibited  by  sec- 
tion 1  of  said  act  Construing  the  new  act  as 
a  general  law  which  prohibits  the  sale  of  any 
goods  and  chattels  in  bulk,  otherwise  than  in 
the  ordinary  course  of  trade  in  the  regular  and 
usual  prosecution  of  business,  the  objection  to 
which  the  former  statute  was  open  is  obviated." 

It  seems  very  clear  from  the  history  of  the 
legislation  and  the  language  of  the  net  that 
It  was  Intended  to,  and  does,  apply  to  the 
sale  of  the  property  made  by  Albert  Weskal- 
nies  to  plaintiff.  It  was  a  sale  in  bulk  of  the 
major  portion  of  the  vendor's  property,  and 
was  not  made  "in  the  ordinary  course  of 
trade  and  in  the  regular  and  usual  prosecu- 
tion of  the  vendor's  business."  There  was 
no  error  In  the  holding  of  the  circuit  and 
Appellate  Courts  that  the*  sale  was  frandu- 
lent  and  void  as  to  creditors. 

[2]  Plaintiff  also  contends  the  levy  of  the 
execution  on  the  property  was  void  because 
It  was  made  less  than  ten  dajrs  after  the  ex- 
ecution was  Issued  and  received  by  the  sher- 
iff. It  is  conceded  the  Judgment  debtor  was 
notified  of  the  execution,  although  the  print- 
ed notice  to  him  was  not  signed  by  the  sher- 
iff. The  point  relied  upon  by  plaintiff  as 
rendering  the  levy  void  is  that  it  was  made 
seyea  days  after  the  execution  was  Issued, 
whereas  the  statute  gives  a  Judgment  debtor 
desiring  to  avail  himself  of  the  benefits  of 
the  personal  property  exemption  allowed  him 
ten  days  after  notice  of  execution  to  make 
and  deliver  a  schedule  of  his  personal  prop- 
erty to  the  officer  having  the  execution.  This 
position  of  plaintiff  Is  untenable.  In  the  first 
place,  the  Judgment  debtor,  so  far  as  this 
record  shows,  never  desired  or  intended  to 
claim  his  exemptions  out  of  the  property  in 
controversy.  He  denied  it  was  his  property, 
and,  of  course,  he  could  not  claim  hla  ex- 
emptions out  of  the  property  without  claim- 
ing to  own  it  He  had  made  a  purported  sale 
of  It  to  plaintiff,  who  claimed  it  as  his  and 
had  published  notice  of  his  intention  to  sell 
the  property  at  public  auction  the  day  the 
levy  was  made.  Under  the  circumstances 
the  sheriff  was  not  required  to  await  the  ex- 
piration of  the  ten  'days  before  levying  the 
execution  when  he  knew  the  property  would 
be  sold  and  disposed  of  before  that  time. 
Further,  the  levying  of  the  executicm  before 
the  ten  days  expired  would  not  ojperate  to 
deprive  the  Judgment  debtor  of  the  full  pe- 
riod allowed  by  law  to  make  and  present  his 
schedule.  He  would  have  a  right  to  the  ten 
days  to  make  and  present  his  schedule,  and 
if  levy  was  made  before  the  expiration  of 
that  time  he  could  present  his  schedule  after 


levy  and  within  the  ten-day  period.  The  levy 
before  that  time  could  not  deprive  him  at 
the  right  to  claim  his  exemptions  if  be  de- 
sired to  do  so.  Here  the  Judgment  debtor 
did  not  desire  to  clajm  his  exemptions  out 
of  the  property  in  controversy,  because  he 
claimed  It  was  not  his  property.  This  was 
known  to  the  sheriff,, who  also  knew  If  the 
property  was  not  levied  upon  the  day  the 
levy  was  made  it  would  be  sold  and  disposed 
of  by  plaintiff,  who  claimed  It  was  bis  prop- 
erty.   The  levy  was  not  void. 

[3]  The  verdict  found  "the  ownership  and 
right  of  possession"  of  15  cows,  one  buU,  one 
boar,  one  sow,  17  shoats,  6  horses,  and  3 
colts  were  in  defendant  The  Judgment  was 
that  the  defendant  "have  and  retain  the 
property  replevlned"  by  virtue  of  the-  writ 
of  replevin,  and  It  Is  claimed  the  verdict  and 
Judgment  are  erroneous  and  require  a  rever- 
sal. The  finding  of  the  verdict  that  the  own- 
ership of  the  property  described  therein  was 
In  the  defendant  was  wrong  and  should  be 
treated  as  surplusage.  All  defendant  claim- 
ed was  the  right  to  the  possession  of  the 
property  by  virtue  of  the  levy  of  the  execu- 
tion upon  it  as  the  property  of  the  Judgment 
debtor.  There  Is  a  stipulation  between  the 
parties  in  the  record  which  from  its  language 
could  only  have  been  made  after  the  verdict 
was  returned.  The  stipulation  recites  the 
parties  had  agreed  that  the  title  to  the  prop- 
erty described  In  the  replevin  writ,  except 
"that  portion  thereof  which  is  included  and 
recited  in  the  verdict  this  day  signed  and  re- 
turned by  the  Jury  In  this  suit,"  is  in.  the 
plaintiff,  and  that  no  verdict  of  the  Jury  or 
Judgment  of  the  court  shall  be  necessary  to 
vest  title  to  such  property  in  the  plaintiff, 
and  it  was  also  agreed  that  there  should  be 
no  action  on  the  sheritTs  bond  on  Recount  of 
the  title  to  said  property  being  in  the  plain- 
tiff, and  it  was  further  stipulated  that  the 
sole  controversy  was  as  to  the  right  of  pos- 
session of  the  live  stock;  that  the  right  of 
possession  of  the  ot;her  property  taken  ih  the 
replevin  writ  had  been  agreed  to  by  the  par- 
ties and  was  no  longer  involved  In  the  con- 
troversy. In  view  of  this  agreement  of  the 
parties  we  cannot  see  how  plaintiff  can  be 
prejudiced  by  the  error  in  the  verdict  and 
Judgment 

[4]  On  the  trial  plaintiff  testified  as  a  wit- 
ness in  his  own  behalf.  During  his  cross- 
examination  the  defendant  was  permitted  by 
the  court  to  make  plaintiff  his  witness  and 
examine  him  as .  such.  This  ruling  of  the 
court  is  complained  of  as  reversible  error.  It 
was  a  matter  resting  in  the  sound  discretion 
of  the  court  Wheeler  &  Wilson  Mfg.  Co.  v. 
Barrett,  172  HI.  610,  50  N.  E.  325;  First  Nat 
Bank  v.  Lake  Erie  &  Western  Bailroad  Ca, 
174  ni.  36,  50  N.  E.  1023.  There  was  no 
abuse  of  discretion  in  the  ruling  of  the  court. 

The  Judgment  of  the  Appellate  Court  is  af- 
firmed. 

Judgment  affirmed. 
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McCUNE  et  al.  v.  REYNOLDS  et  al. 
(No.  11927.) 

(Snpreme   Conrt  of  HIIiioIb.     April  16,  1919. 
Behearing  Denied  Jnne  4,  1919.) 

1.  Tbiai.  «=!>178— MonoK  to  Instbucjt  Jubt. 

A  motion  to  instruct  the  ixurj  to  find  for 
the  defendant  is  in  the  nature  of  a  demurrer  to 
the  evidence,  and  the  testimony,  together  vrith 
all  reasonable  inferences  arising  therefrom, 
must  be  taken  most  strongly  in  favor  of  plain- 
tiff. 

2.  Wills  «=>  163(1)  —  UwDxnt  iNrLUKNOB  — 

BUBDEN    OF   PBOOF. 

Contestant  has  the  bnrden  of  proving  charge 
of  undue  influence. 

8.  Wills  «=»157— Un»ub  iNixxneNCH— Eidu- 
oiABT  Relationship. 
Proof  of  fiduciary  relationsbip. between  tes- 
tator and  beneficiaries  does  not  sustain  charge 
of  undue  influence. 

4.  Wills  i8=»163(2)— Undtte  Iwtluenck— Pi- 
DtrciABT  Relationship— Bttrden  of  Pboof. 

^at  beneficiaries  are  in  fiduciary  relation- 
ship to  testator  does  not  place  upon  them  the 
burden  of  showing  absence  of  undue  influence, 
where  there  Is  no  evidence  that  they  were  in 
any,  way  inatmmental  in  procuring  execution 
of  the  wilL 

5.  Wills    ®=3l58— Unddi    Influence— Ex- 
EBCisG  of  Influence.  ' 

Undue  influence,  to  avoid  will,  must  be  di- 
rectly connected  with  the  execution  of  the  will, 
and  be  operating  at  the  time  it  was  made. 

6.  Wills   *=»155(1)— "Undiw   Inplukncb"— 
Natube. 

"Undue  influence,"  to  avoid  «  wiU,  must  -be 
influence  specially  directed  toward  iirocuring 
a  will  in  favor  of  particular  parties,  and  be 
such  as  to  destroy  the  freedom  of  the  testator's 
will. 

[Ed.  Note.— Eor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

7.  Evidence  «=»226(4)— Admissions  by  Co- 
dsvisees. 

Statements  or  admissions  made  by  de^ee 
ccmceming  the  testamentary  capacity  of  testa- 
tor, or  acts  of  undue  influence  in  procuring  the 
execution  of  the  will,  while  admissible  in  evi- 
dence where  the  interests  of  all  the  devisees  are 
joint,  are  not  admissible  where  such  interests 
are  separate. 

&  Evidence  <8=»226(4)— \dmis8I0ns  of  Dev- 
isees —  Tbstamentabt   Capacity  —  Undus 
Influence. 
On  bill  to  set  aside  will'  upon  ground  of  un- 
due influence  and  want  of  testamentary  capaci- 
ty, evidence  of  conversation  of  one  of  the  dev- 
isees  with  testator   was  inadmissible;    the  in- 
terests of  the  devisees  being  separate,  and  not 
joint,  in  view  of  act  of  1821  (Laws  1821,  p.  14), 
abolishing  joint  tenancies. 
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9.  Wills  «=>324(3)  —  Undub  Influenck  — 
Jubt  Question. 

Where  there  was  no  evidence  fairly  tend- 
ing to  prove  the  issue  of  undue  influence,  the 
chancellor  properly  witfidrew  such  issue  from 
the  jury. 

10.  WiLu  ®3>55(1)— Testauentabt  Capaoi- 
TT— Sufficiency  of  Evidence. 

Evidence  held  to  sustain  finding  that  testa- 
tor was  of  sound  and  disposing  mind  and  mem- 
ory at  the  time  of  the  execution  of  the  will. 

11.  GOUBTS  ^=374— EXEBCISE  OF  FUNCTIONS. 

Courts  have  no  authority  to  exercise  their 
functions  in  any  place,  except  that  provided 
by  law. 

12.  Wills  <3=a303(2)— Testamentabt  Capac- 
ity—Evidence—Execution. 

On  the  contest  of  a  will  by  bill  in  chancery, 
where  the  execution  and  probate  of  the  will  are 
admitted  by  the  bill,  and  the  only  issue  is  the 
testator's  soundness  of  mind,  the  evidence  of  the 
subscribing  witnesses  is  unnecessary  to  prove 
testamentary  capacity. 

13.  Wills  <S=>400— Revhw— Habmless  Eb- 

BOB. 

Where  contestant's  bill  admitted  the  exe- 
cution of  the  will  and  its  probate,  and  the  only 
issues  were  those  of  testamentary  capacity 
and  undue  influence,  the  taking  of  testimony  of 
a  subscribing  witness  at  his  home  to  prove 
such  issues  was  harmless  error. 

14.  Wills  «=164(1)— Action  to  Set  Abide 
Pbobate  —  Aduissibilitt  op  Evidence  — 
Contents  of  Fobmeb  Wnx. 

On  bill  to  set  aside  probate  of  will  upon 
ground  of  undue  influence,  testimony  as  to  con- 
tents of  former  will  is  inadmissible,  where  the 
terms  of  such  will  are  variant  from  the  will  In 
suit. 

EJrror  to  Clrcnit  Court,  Whiteside  County ; 
Frank  D.  Ramsay,  Judga 

Bill  by  Mary  A.-  McCune  and  others 
against  Kaymond  A.  Reynolds  and  others. 
Decree  for  defendants,  and  plaintifls  bring 
error.    Affirmed. 

George  F.  Ort,  of  Chicago  (R.  W.  E.  Mltoh- 
^,  of  Sterling,  and  Frank  W.  Joslyn,  of 
SSgln,  of  counsel),  for  plaintiffs  In  error. 

Stager  &  Stager,  of  Sterling,  and  McGal- 
m<mt  &  Ramsay,  of  Morrison,  for  defendants 
In  error. 

STONE,  X  This  cause  comes  on  a  writ  of 
error  to  the  circuit  conrt  of  Whiteside  coun- 
ty to  reverse  the  decree  of  that  court  dismiss- 
ing the  bill  filed  by  Mary  A.  McCune,  one  of 
the  plaintiffs  in  error,  to  set  aside  the  will 
of  <3hauncey  W.  Reynolds,  deceased.  The 
bill  as  amended  charges  undue  influence  on 
the  part  of  the  testator's  three  sons  and 
want  of  testamentary  capacity  on  the  part 
of  the  testator,  and  makes  Walter  D.  Rey- 
nolds, Raymond  A.  Reynolds,  and  CJhauncey 
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W.  Reynolds,  Jr.,  bis  sons  and  Gertrude  Mor- 
ley  and  Beatrice  O.  Morley,  granddaughters, 
defendants.  Mary  A.  McCune  is  a  daughter 
of  the  deceased.  Tlve  wUl  was  executed  in 
1902,  and  devises  the  real  estate  In  part  to 
the  three  sons,  and  the  balance  to  the  execu- 
tors to  pay  legndes  to  the  granddiildren  and 
gives  the  residue  of  his  property  to  his  sons. 
The  eighth  clause  of  the  will  provides  as  fol- 
lows: 

"Having  already  advanced  and  deeded  to  my 
daughter,  Mary  A.  McCune,  property  that  id 
now  of  greater  value  than  that  herein  willed 
to  either  of  my  said  sons,  it  is  my  will  that  she 
receive  nothing  whatever  from  my  estate." 

The  case  was  heard  before  a  Jury.  At  ,the 
dose  of  the  contestants'  testimony  the  chan- 
cellor, on  motion  of  proponents,  withdrew 
from  the  Jury  the  issue  of  undue  influence, 
on  the  ground  that  the  contestants'  evidence 
did  not  tend  to  support  such  allegations  of 
the  blU  and  instructed  the  Jury  aocordingly. 
The  only  remaining  controverted  auestion  to 
go  to  the  Jury  was  that  of  the  testamentary 
capacity  of  the  testator.  The  Jury  returned 
a  verdict  sustaining  the  will. 

The  questions  involved  in  this  cause  arise 
on  the  assignments  of  error  <w  the  part  of 
the  chancellor  in  withdrawing  the  issue  of 
undue  influence  from  the  Jury,  error  in  re- 
ceiving and  rejecting  testimony,  the  granting 
and  refusal  of  certain  instructions,  and.  that 
the  verdict  of  the  Jury  was  against  the  mani- 
fest weight  of  the  evidence. 

[1]  A  motion  to  Instruct  the  Jury  to  find 
for  the  defendant  is  in  the  nature  of  a  de- 
murrer to  the  evidence,  and  the  rule  Is  that 
the  testimony  bo  demurred  to,  together  with 
all  reasonable  inferences  arising  therefrom, 
must  be  taken  most  strongly  in  favor  of 'the 
plaintiff.  Geiger  ▼.  Geiger,  247  lU.  620,  93 
N.  B  314;  lioyd  v.  Bush,  273  lU.  489,  113 
M.  E.  122.  Undue  influence  has  been  defined 
to  be: 

"Any  improper  or  wrongful  constraint,  mach- 
ination or  urgency  of  persnaslon,  whereby 
the  will  of  a  person  is  overpowered,  and  he  is 
induced  to  do  or  forbear  an  act  which  he  would 
not  do,  or  would  do  if  left  to  act  freely."  Smith 
V.  Henline,  174  111.  184,  51  N.  £>.  227. 

[2-6]  The  burden  rests  uixm  contestant  to 
prove  the  charge  of  undue  influence.  Tills 
cannot  be  done  by  the  establishment,  alone, 
of  a  fiduciary  relation  existing  between  the 
testator  and  the  beneficiaries.  The  mere 
fact  that  beneficiaries  in  a  will  may  stand  in 
a  fiduciary  relation  to  the  testator  does  not 
put  upon  them  the  burden  of  showing  an 
absence  of  fraud  and  undue  influence,  where 
there  was  no  evidence  tending  to  show  that 
they  were  in  any  way  instrumental  in  pro- 
curing the  execution  of  the  will.  Uoyd  v. 
Bush,  supra;  Bauchens  v.  Davis,  229  111.  557, 
82  N.  B.  365.  "Undue  Influence  which  wiU 
avoid  a  will  must  be  directly  connected  with 


the  execution  of  the  instrument  and  be  oper- 
ating when  the  will  is  made.  Wiclces  v. 
Walden,  228  m.  56  [81  N.  E.  798].  It 
must  be  influence  specially  directed  to- 
ward procuring  the  will  in  favor  of  particu- 
lar parties,  and  be  such  as  to  destroy  the 
freedom  of  the  testator's  will  and  render  the 
instrument  obviously  tuore  the  offspring  of 
the  will  of  others  than  of  his  own."  Snell  v. 
Weldon,  239  Ul.  279,  87  N.  B.  1022;  Lloyd  v. 
Bush,  supra;  Bowleg  v.  Bryan,  254  IlL  148, 
96  N.  E.  230.  The  question  presented  on  a 
moticm  to  withdraw  an  issue  from  the  Jury, 
as  in  this  case,  is  whether  there  is  any  evi- 
dence fairly  tending  to  prove  the  issues  in- 
volved. Yess  V.  Yess,  255  IIL  414,  99  N.  E. 
687. 

The  evidence  of  the  contestants  shows  that 
the  testator  made  his  home  with  one  of  his 
sons,  Baymond,  after  the  death  of  his  wife, 
which  occurred  prior  to  1900.  He  had  a  room 
upstairs,  which  he  had  himself  famished. 
Adin  McCune  a  son  of  Mary  A.  McCune,  tes- 
tifled  to  visits  paid  by  him  to  the  testator  at 
the  home  of  the  son,  Baymond;  that  the  tes- 
tator would  close  the  door  to  his  rocHn  while 
the  witness  was  there;  that  he  complained 
that  since  Ills  wife  died  "the  i)lace  did  not 
seem  like  home";  that  Baymond  and  his 
wife  acted  as  though  they  did  not  want  liim 
there;  that  witness  had  seen  acts  of  disre- 
spect, which  he  describes  as  Indicating  that 
the  testator  lived  in  fear  of  his  children; 
that  testator  frequently  cried  when  talking 
to  him  of  &mily  affairs,  especially  when 
talking  of  his  deceased  wife.  Witness  does 
not  give  the  dates  of  these  conversations  or 
visits,  thonj^  it  appears  from  his  testimony 
that  a  part  of  the  Incidents  testified  to  oc- 
curred during  the  year  In  which  the  will 
was  made. 

Bichard  A.  Morley,  husband  of  a  deceased 
daughter  of  testator,  testified  to  various  con- 
versatims  with  the  testator  and  with  Bay- 
mond. The  evidence  of  conversations  with 
said  son  was  objected  to  on  the  ground  that 
the  statement  of  one  heir  could  not  bind  the 
rest  of  the  heirs.  On  statement  of  counsd 
for  contestants  tliat  it  would  be  shown  that 
the  other  two  sons  made  substantially  the 
same  statement  and  were  cognizant  of  the 
statement  made  by  Bajonond,  the  court  per- 
mitted the  evidence  to  go  in,  with  the  ruUng 
that  it  would  be  stricken,  if  not  connected 
up.  Morley,  on  the  same  statement  of  coun- 
sel and  ruling  of  the  court,  testified  that  on 
one  occasion  shortly  after  the  death  of  the 
testator's  wife,  Baymond  asked  witness  to 
request  his  (witness')  wife  to  urge  the  testa- 
tor to  move  in  with  him  (Raymond);  that  it 
would  not  do  to  have  complainant  move  in 
with  testator,  and  he  asked  that  a  confer- 
ence be  arranged  with  the  testator  to  that 
end.  Witness  also  testified  to  a  conversation 
at  this  conference  between  Baymond  and  the 
testator  in  whidi  the  former  urged  his  father 
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to  make  hla  home  with  bim,  saying  oom- 
plalnant  had  too  many  children  and  that  U 
be  moved  In  with  her  It  would  end  in  trou- 
ble. Witness  testifled  to  a  conversation  with 
Raymond  the  following  day  in  which  he 
said: 

"^t  la  to  oar  interest  to  keep  Minn  [complain- 
ant] oat  of  there;  with  Walt  on  the  farm  and 
Minn  in  the  house  here  there  won't  be  anything 
left  for  the  rest  of  us." 

Witness  also  testifled  to  conversations 
with  the  sons  Raymond  and  Walter,  in 
which  they  declared  that  their  sister  had  re- 
ceived all  that  she  was  entitled  to,  and  more, 
too,  from  her  father,  and  that  Walter  told 
bis  father  so.  Witness  also  testifies  to  a 
conversation  with  Raymond  in  August,  1902, 
about  a  month  before  the  making  of  the  will 
in  question,  when  the  latter  was  complain- 
ing about  complainant  having  received  b^r 
mother's  watch,  in  which  conversation  he 
said: 

"She  is  welcome  to  it,  bnt  I  will  see  to  it  that 
it  is  the  last  thing— the  last  article  of  moth- 
er's— she  ever  gets  from  him,  and  she  will  never 
get  another  dollar  of  our  father's  estate." 

Witness  also  testified  that  the  testator  ap- 
peared nervous  when  discussing  his  family 
affhlrs  and  at  times  showed  fear  of  bis  sons 
and  at  times  an  unfriendly  attitude  toward 
them.  On  withdrawing  the  issue  of  undue 
inflnenoe  from  the  Jury  the  chancellor,  on 
motion  of  proponents,  struck  from  the  rec- 
ord this  testimony  on  the  ground  that  there 
was  no  evidence  connecting  the  other  sons 
wltb  sadi  statements  or  the  purpose  evidenc- 
ed thereby,  as  counsel  for  the  contestants 
had  stated  would  be  d<Mie,  and  on  the  fur- 
ther ground  the  statements  of  one  are  not 
admissible  as  binding  on  the  others,  without 
being  so  connected  up.  This  ruling  is  as- 
signed as  error. 

[7]  There  is  no  charge  that  said  sons  con- 
spired with  one  another  to  use  the  undue 
means  charged  by  the  bill  to  have  been  used 
by  each  of  them.  The  rule  is  that  state> 
ments  or  admissions  made  by  a  devisee  con- 
cerning the  testamentary  capacity  of  the  tes- 
tator or  acts  of  undue  influence  in  procuring 
the  execution  of  a  will,  while  admissible  in 
evidence  where  the  interests  of  all  the  dev- 
isees are  Joint,  are  not  admissible  where  the 
interests  of  the  devisees  are  separate.  Mc- 
MUlan  T.  McDlU,  HO  lU.  47;  Campbell  v. 
Campbell.  138  lU.  612,  28  N.  E.  1080;  Boyle 
V.  Boyle,  158  111.  228,  42  N.  B.  140 ;  Dowie  v. 
DriscoU,  203  III.  480,  68  N.  K.  06. 

In  the  case  of  HcMlllan  v.  McDlll,  supra, 
dted  in  the  later  cases  on  the  subject,  the 
testator  devised  his  property  in  equal  shares 
to  certain  persons.  In  the  bill  to  contest  the 
will  all  devisees  were  made  parties  defend- 
ant, and  on  the  hearing  contestants  were  al- 
lowed, over  objections  of  the  defendants,  to 
prove  declarations  of  different  ones  of  the 
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devisees  to  the  effect  that  the  testator  did 
not  have  mental  capacity  to  make  a  will. 
The  court,  however,  ruled  that  the  declara- 
tions of  each  devisee  were  admissible  against 
him  but  not  against  the  codefendanta  Id 
that  case  this  court  said: 


"^n  the  ease  under  consideration,  the  court, 
in  deciding  the  question,  admitted  the  declara- 
tions only  tiB  against  the  party  who  made  them ; 
but  this  did  not  relieve  the  evidence  of  its  inju- 
rious effect  The  evidence  was  admitted  upon 
the  issue  involved  in  the  case.  It  was  incom- 
petent as  against  the  other  defendants,  and  as 
it  could  not  affect  the  issue  without  affecting  the 
other  defendants,  it  was,  in  our  judgment,  in- 
competent to  go  to  the  jary  on  the  issue  in- 
volved. If  the  interest  of  the  devisees  had  been 
joint,  the  evidence  might  have  been  admitted 
against  all  of  them,  as  we  understand  it  to  be  a 
rule  of  evidence  where  the  parties  have  a  joint 
interest  in  the  matter  in  suit,  an  admission 
made  by  one  is  in  general  competent  evidence 
against  alL  Biit  here  the  devisees  did  not  have 
a  joint  interest  under  the  will,  but  they  had 
separate  interests  in  one  subject— the  validity 
of  the  will— as  held  in  Dietrich  v.  Dietrich,  1 
Pen.  &  Watts,  306.  If  this  was  a  case  where 
a  judgment  could  be  rendered  against  one  of  the 
defendants  without  affecting  the  rights  of  the 
others,  there  might  be  some  ground  for  admit- 
ting in  evidence  the  declarations  as  against  the 
defendant  who  made  them ;  but  such  is  not  the 
case.  The  only  question  here  is  as  to  the  validi- 
ty of  the  will,  and  testimony  which  defeats  one 
defendant — one  devisee — defeats  all,  and  a  judg- 
ment against  one  necessarily  defeats  all.  While 
it  might  be  proper  to  defeat  a  will  on  the  admis- 
sions of  a  party  who  was  a  sole  devisee,  it 
would  be  manifestly  unjust,  where  there  are 
several  devisees,  to  suffer  the  rights  of  all  to 
be  concluded  and  swept  away  by  the  admissions 
of  one,  and  these  admissions  made  in  their  ab- 
sence and  without  their  knowledge  or  sanction. 
If  the  admUnions  here  could  have  gone  to  the 
jury  and  affected  the  rights  of  none  bnt  the 
one  making  them,  no  error  would  have  been  com- 
mitted ;  but  such  was  not  the  case.  The  ad- 
missions, notwithstanding  the  ruling  of  the 
court,  went  to  the  issue  devisavit  vel  non,  in 
which  all  the  devisees  were  equally  interested." 

In  the  case  of  Campbell  v.  Campbdl,  su- 
pra, certain  witnesses  testified  to  statements 
made  by  devisees  as  to  what  they  had  done 
to  influence  the  testator  in  making  his  will. 
This  court  there  said: 

"In  no  view  could  the  evidmce  of  the  decla- 
rations of  Campbell  be  received  against  any 
one  but  himself,  since  the  interests  of  appellees 
are  in  common,  and  not  joint;  but  to  admit 
the  evidence  upon  the  issue  in  this  case  for  any 
purpose  would  affect  the  interests  of  all  claim- 
ing under  the  will,  and  we  have  therefore  held, 
in  an  analogous  case,  it  is  not  admissible  at 
all," 

[I,  9]  Joint  tenancies  have  been  abolished 
in  this  state  since  the  act  of  1821  (Lews 
1821,  p.  14),  entitled  "An  act  concerning  par- 
titions and  Joint  rights  and  obligationsi" 
This  act  as  it  is  preserved  In  the  present 
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law  applies  to  personalty  as  well  as  to  re- 
alty (Hay  v.  Bennett,  153  IlL  271,  38  N.  B. 
645),  except  where  joint  tenancy  and  not 
tenancy  In  common  is  expressly  declared  In 
the  conreyance  of  real  estate,  as  provided  in 
section  5  of  the  Ckmveyance  Act  Mette  v. 
Teltgen,  148  lU.  357,  36  N.  B.  81.  The  in- 
terests of  the  devisees  imder  this  will  were 
not  Joint,  and  the  testimony  of  the  state- 
ments referred  to  was  properly  stricken  from 
the  record.  There  was  no  evidence  fairly 
tending  to  prove  the  issue  of  undue  influ- 
ence, and  the  chancellor  did  not  err  in  with- 
drawing the  same  from  the.  consideration  of 
the  Jury. 

The  record  contains  much  testimony  on  the 
issue  of  the  testamentary  capacity  of  tha 
testator.  Contestants  offered  the  testimony 
of  8  witnesses  on  the  issue  of  testamentary 
capacity.  George  James,  Charles  Detra,  and 
Robert  S.  James  testified  that  they  were  for 
years  neighbors  of  the  testator;  that  at.  times 
he  was  sociable  and  at  times  would  pass 
them  on  the  road  without  speaking  and  ap- 
parently without  seeing  them.  None  of  them 
testified  that  in  their  Judgment  he  was  not 
mentally  capable  of  making  a  will.  L.  J. 
lively,  a  traveling  salesman,  testified,  in  ef- 
fect, that  he  lived  near  the  testator;  that  he 
spent  most  of  his  time  away  from  home ;  that 
at  times  testator  would  speak  to  him  and 
at  times  he  would  not;  that  he  bad  had  no 
leng^thy  conversations  with  him;  that  he  had 
observed  his  appearance  in  a  casual  manner; 
that  he  considered  the  testator  hardly  a  nor- 
mal man.  This  witness  gave  no  other  opin- 
ion touching  the  testamentary  capacity  of 
the  deceased.  Jane  Lane,  another  neighbor, 
testified  that  she  had  known  the  testator 
since  he  moved  into  Morrison,  about  1895; 
that  she  did  not  see  him  very  often;  that 
she  sometimes  saw  him  sitting  on  the  porch 
or  leaving  the  house;  that  he  seldom  talked 
to  any  one.  This  Mritness  gave  as  her  opin- 
ion that  he  was  weak  in  mind  and  body,  but 
did  not  testify  further  as  to  an  opinion  of 
his  testamentary  capacity.  Richard  A.  Mor- 
ley,  son-in-law  of  the  testator,  testified  to 
frequent  visits  and  conversations  with  him 
and  that  in  his  Judgment  he  was  not  capable 
of  making  a  wilL  On  cross-examination  he 
admitted  that  be  felt  an  Interest  on  behalf 
of  the  complainant  and  that  he  assisted  her 
in  securing  counsel  in  the  case.  Adln  Mc- 
Cune  testified  as  before  set  out  and  that  in 
his  opinion  the  testator  was  not  mentally  ca- 
pable of  making  a  will.  The  testimony  of 
Cora  McCune,  wife  of  Adln  McCune,  was  to 
the  same  effect. 

The  proponents. offered  the  testimony  of  39 
witnesses,  including  men  and  women  from 
many  avocations  of  life,  who  had  known  the 
testator  for  periods  varying  from  ten  years 
to  the  life  of  the  witness  and  some  for  the 
life  of  the  testator.  Most  of  them  had  seen 
him  frequently  and  many  of  them  testified 


to  conversations  or  business  transactions 
with  him.  All  of  these  witnesses  testified  in 
legal  effect,  and  many  of  them  In  terms,  that 
in  their  opinion  the  testator  was  of  sound 
mind  and  m^nory  at  the  date  of  the  execu- 
tion of  his  wilL 

[II]  We  have  examined  the  evidence  in 
this  ease  and  are  of  the  opinion  that  the 
chancellor  was  Justified  In  finding  that  the 
testator  was  of  sound  and  disposing  mind 
and  memory  when  the  will  was  executed.  It 
appears  from  the  evidence  that  he  was  81 
years  of  age  at  the  time  of  his  death,  which 
occurred  in  1916.  In  his  more  vigorous 
years  he  was  a  stem  and  at  times  a  taci- 
turn man.  He  was  a  successful  farmer  and 
accumulated  considerable  property.  After 
retiring  from  his  farm  he  continued  to  per- 
sonally attend  to  the  renting  of  it  and  to 
transact  his  various  affairs  and  business. 
This  continued  to  be  true  up  to  the  time  of 
his  last  Illness.  While  there  is  evidence  in 
the  record  that  during  the  latter  years  of 
his  life  his  memory  was  at  times  poor,  that 
he  was  at  times  nervous  and  appeared  mel- 
ancholy after  the  death  of  his  wife,  yet  the 
overwhelming  weight  of  the  testimony  sup- 
ports the  finding  (u  the  Issue  of  testamen- 
tary capacity. 

[11-13]  The  coBtestants  also  assign  as  er- 
ror the  removal  of  the  court  to  the  home  of 
the  witness  Woodfbrd  during  the  trial  for  the 
purpose  of  taking  the  testimony  of  said  wit- 
ness, he  being  111  and  unable  to  attend  the 
hearing.  It  is  insisted  that  such  a  proceeding 
is  coram  non  Judlce  and  void,  and  that  as 
Woodford  was  one  of  the  subscribing  wit- 
nesses to  the  will  his  testimony  was  essen- 
tial to  the  proponents'  prima  fade  case  as 
to  its  validity,  and  that  since  the  testimony 
of  Woodford  and  the  proceedings  in  taking 
the  same  were  void,  the  record  contains  the 
testimony  of  but  one  subscribing  witness  to 
the  will.  It  appears  from  the  record  this 
testimony  was  so  taken  by  the  express  agree- 
ment of  counsel  as  shown  by  a  stipulation  In 
the  record.  It  being  stipulated  that  no  ad- 
vantage would  be  sought  by  or  objection 
raised  to  sudi  proceeding.  While  courts 
have  no  authority  to  exercise  their  functions 
in  any  place  except  that  provided  by  law 
(People  V.  McWeeney,  259  IlL  161,  1(»  N.  R 
233,  Ann.  Gas.  1916B,  34),  yet  In  this  case 
there  was  no  obJeetl<»t  to  the  validity  of  the 
will  nor  its  Introduction  In  evidence  on  the 
ground  of  want  of  proper  execution  or  lack 
of  proof  thereof,  nor  was  such  an  issue  rais- 
ed on  the  pleadings.  This  Is  not  a  proceed- 
ing to  probate  a  will  but  to  set  aside  a  will 
probated.  On  the  contest  of  a  will  by  bill 
in  chancery  when  the  execution  and  probate 
of  the  will  are  admitted  by  the  bUl  and  the 
only  issue  is  the  soundness  of  mind  of  the 
testator,  it  Is  not  essential  that  the  subscrib- 
ing witnesses  should  be  called  to  prove  either 
the  due  execution  of  the  will  or  the  testamen- 
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tary  capacity  of  the  testator.  Graybeal  v. 
Gardner,  146  IlL  337,  34  N.  B.  528.  Here  the 
bill  of  the  contestants  admits  the  execution  of 
the  will  and  its  admission  to  probate.  The 
only  issues  calsed  were  those  of  testamentary 
capacity  and  nndue  Influence.  The  testimony 
of  Woodford  was  not  essential  to  make  a 
prima  fade  case.  There  was  In  the  record 
abundant  evidence,  aside  from  that  of  Wood- 
ford, to  sustain  the  finding  of  the  Jury.  It 
follows  that  the  error  C(»nplalned  of  was  a 
harmless  one. 

[14]  Various  errors  are  assigned  as  to  the 
ruling  of  the  chancellor  on  the  admissibility 
of  evidence,  the  main  contention  being  that 
the  court  erred  in  refusing  testimony  offered 
by  contestants  of  the  contents  of  a  former 
will  of  the  testator.  From  the  statements  of 
counsel  in  'connection  with  the  offer  of  said 
testimony  it  is  apparent  that  the  terms  of 
said  will  were  variant  from  the  will  here  in 
question.  Testimony  regarding  the  contents 
of  a  fona&t  will  is  not  admissible  where  the 
terms  of  sudti  will  are  variant  from  the  will 
In  suit.  Roe  v.  Taylor,  46  111.  485;  Pll- 
strand  v.  Swedish  M.  B.  Church,  276  111.  46, 
113  N.  E.  958.  The  chancellor  did  not  err  In 
refusing  this  testimony. 

E>rror  Is  also  assigned  as  to  the  rulings  of 
the  chancellor  in  the  giving  and  refusing  of 
certain  instructions.  We  have  examined 
said  instructions,  together  with  all  instruc- 
tions given,  and  are  of  the  opinion  that  the 
Jury  were  fully  and  fairly  Instructed. 

There  being  no  reversible  error  in  the  rec- 
ord, the  decree  of  the  circuit  court  will  be 
affirmed. 

Decree  affirmed. 


(288  lU.  182) 

PEOPLE)  V.  DARE.     (No.  12624.) 

(Snpreme  Oonrt  of  Illinois.     April  15,  IMO. 
Rehearing  Denied  June  6,  1919.) 

1.  HoUIdDK    4=9342— APFBAIr-NORPBBJXrDI- 

oiAi.   Bbbok— Conviction   or   Lksseb   Or- 

JVNSE. 

One  charged  with  wUlfol  murder  cannot 
complain  becanse  he  was  found  guilty  only  of 
manslaaghter,  if  the  case  was  in  fact  one  of 
willful  murder. 

2,  C^tnaNAL  Law  «=3ll59(2)— Appeai/— Stnr- 

nOIBNOT   OF  EVIDBNOE. 

The  court  will  interfere  with  a  verdict  of 
guilty  only  where  there  is  clearly  a  reasonable 
and  well-foonded  doubt  of  defendanf  ■  guilt 

8.  Homicide  «s>268— Rkabonabi^b  Dottbt— 
qokstions  for  j'ubt. 
In  a  homicide  case,  whether  the  drcumatanc- 
es  are  such  as  to  raise  a  reasonable  doubt  of 
defendant's  guilt  is  for  the  jury. 
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4.  HoiaciDE  «=3l51(l)— Bttbdkn  or  Proof— 
MiTioATioN— Justification  or  Bxcxtse. 

.    In  a  prosecution  for  murder,  where  it  clear- 
ly appeared   that  accused  killeid  decedent,  the  . 
burden  was  upon  him  to  show  circumstances 
In  mitigation,  justification,  or  excuse. 

5.  HomciDE     «=s>296(2,  3)  —  Instructions  — 
Provocation. 

Where  evidence  showed  that  accused  had 
been  called  foul  names  "by  deceased  a  few  min- 
utes before  the  homicide,  an  instruction  that 
such  fact  did  not  justify  an  attack  on  deceased 
was  proper,  and  was  not  objectionable  as  ig- 
noring theory  of  defense,  where  it  stated  that 
before  conviction  it  must  appear  that  defend- 
ant's action  was  not  in  self-defense. 

6.  Homicide  «=>30(K13)  —  Instructions  — 
Theory  of  Defense. 

In  a  homicide  case,  where  accused  and  de- 
cedent had  had  a  difficulty  shortly  prior  to  the 
homicide,,  an  instruction  expressly  requiring 
the  jury  to  believe  that  accused,  without  further 
provocation,  made  an  attack  upon  deceased  with 
an  Intent  to  kill  him,  was  not  objectionable,  as 
not  taking  into  consideration  that  accused  claim- 
ed deceased  made  a  second  atta(;k  upon  liim. 

7.  Homicide    «=5286(1)  — Instruction  — In- 
tents-Preparation—Evidence. 

In  a  homicide  case  an  instruction  submit- 
ting the  question  of  whether  accused  armed 
himself  with  a  knife  with  intent  to  use  it  on 
deceased,  held  justified  by  the  evidence. 

8.  Criminal  Law  &=»1172(~1)  —  Appeal  — 
Harmless  Error— Instructions. 

An  instruction,  though  not  sensible,  because 
of  apparent  omission  of  some  words,  is  not 
prejudicial,  where  there  is  nothing  in  the  in- 
struction which  could  mislead  the  jury. 

9.  Criminal      Law      €=»1002(14)— Appeal- 
Bill  OF  BxoKPTioNB— Certificate. 

An  assignment  of  error  as  to  overruling  of 
peremptory  challenges  in  a  homicide  case  will 
not  be  considered  where  the  bill  of  exceptions 
does  not  contain  the  judge's  certificate  as  to 
what  actually  took  place  in  his  presence. 

Error  to  Circuit  Court,  Peoria  County; 
T.  N.  Green,  Judge. 

William  Dare  was  convicted  of  manslaugh- 
ter; and  he  brings  error.    Affirmed, 

3.  Frank  Lasley  and  S(>holes  &  Pratt,  all 
of  Peoria,  for  plaintiff  In  error. 

Edward  3.  Brundage,  Atty.  Gen.,  O.  B.  Mc- 
Nemar,  State's  Atty.,  of  Peoria,  Edward  C. 
Fitch,  of  Chicago,  and  George  A.  Shurtieff, 
of  Peoria,  for  the  PeopI& 

DUNN,  J.  On  August  27,  1917,  in  the  Leh- 
mann  building,  in  Peoria,  William  Dare  stab- 
bed and  killed  Herman  Schwarz.  He  was 
indicted  for  murder,  and  convicted  of  man- 
slaughter, and  has  sued  out  a  writ  of  errw 
to  reverse  the  judgment. 

The  Lehmann  building  was  an  office  build- 
ing in  process  of  construction,  parts  of  it  hav- 
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lug  been  completed  and  occupied  by  tenants. 
A  room  In  the  basement  designed  aa  a  bar- 
room had  been  let  and  possession  had  been 
given  to  the  tenant  The  doors  were  finished 
In  mahogany,  and  the  contractor  who  was 
putting  In  the  bar  flzturps  and  wainscoting 
for  the  tenant  was  changing  this  finish  to 
silver  gray.  In  this  work  he  employed  a 
young  man,  Fred  Kothan,  who  was  not  a 
member  of  the  Painters'  Union,  to  remove  the 
varnish,  using  a  paint  brush  and  varnish  re- 
mover. PlaintifC  In  error  was  the  business 
agent  of  the  Painters'  Union,  and  on  the 
morning  of  the  homicide  went  to  the  building 
and  endeavored  to  get  Bothan  to  join  the 
union,  but  without  success.  Schwarz  was 
the  foreman  of  the  subcontractor  for  the 
painting,  and  Dare  went  to  an  upper  floor  of 
the  building,  where  he  saw  Schwarz,  and  as 
a  result  of  the  interview  Eothan  quit  the 
work  of  removing  the  varnish.  Later  Bothan 
returned  to  work,  using  a  rag  instead  of  a 
paint  brush,  and  about  2  o'clock  Dare  return* 
'  ed  to  ihe  building,  and,  finding  Bothan  at 
work,  went  to  the  fourth  floor  and  bad  an- 
other interview  with  Schwarz,  which  result- 
ed, as  Dare  testified,  in  his  saying  to 
Schwarz,  "I  gave  you  this  morning  untU 
twelve  o'clock  to  get  this  matter  settled,  and 
now  at  five  o'clock,  if  you  don't  get  tliis  mat- 
ter adjusted,  I  will  liave  to  take  the  men  off 
this  job."  As  Dare  turned  to  leave  Schwarz 
said,  "I  will  tend  to  my  business ;"  and  Dare 
replied,  "I  will  fix  you."  Dare  went  down  to 
the  barroom,  and  Schwarz  immediately  fol- 
lowed him,  arriving  at  almost  the  same  time. 
The  elevators  in  the  building  go  down  to  the 
basement.  North  of  and  inuuediately  in 
front  of  the  elevators  is  a  corridor  about  10 
feet  wide,  running  east  and  west.  At  the 
east  side  of  the  elevators  a  stairway  leads  up 
from  the  basement,  and  a  little  further  to  the 
east,  at  the  end  of  the  corridor,  is  a  door 
leading  into  the  barroom.  At  the  west  end 
of  the  corridor  is  a  door  leading  into  a  pool- 
room, and  a  stairway  by  the  side  of  this  door 
leads  to  the  sidewalk  on  the  street.  The  bar- 
room and  poolroom  lie  north  of  the  north 
wall  of  the  corridor,  and  are  separated  by  a 
I>artltlon  extending  north  from  the  north  wall 
of  the  corridor,  in  which,  at  some  distance 
from  the  south  end,  is  a  door  between  the 
two  rooms.  There  were  window  openings  in 
the  wall  between  the  corridor  and  the  bar- 
room, but  at  the  time  of  the  homicide  the 
windows  were  not  hung.  Schwarz  and  Dare 
met  in  the  barroom  and  a  quarrel  occurred 
between  them.  J.  W.  Elmore,  the  business 
agent  of  the  Carpenters'  Union,  and  Frank 
Dougherty,  were  present,  and  were  with  Dare 
and  Schwarz  at  the  time  and  others  were 
in  the  room.  Elmore  testified  that  the  first 
remark  he  heard  was,  "I  am  running  this 
business,"  made  by  Schwarz,  to  which  Dare 
replied,  "I  am  taking  care  of  my  part  of  the 
business,  too."    Then  Dare  hit  Schwats  in 


the  face  with  his  fist.  Scbwarz  went 
through  the  door  into  the  poolroom  and  re- 
turned with  an  iron  bar  raised  above  bis 
head,  going  toward  Dare,  but  he  was  stopped 
by  those  present,  who  took  the  bar  away  from 
him,  and  Schwarz  then  said,  "I  will  prefer 
charges  against  you."  Dare  testified  ttiat  he 
struck  Sdiwarz  because  of  the  fool  and  ob- 
scene names  which  Sdiwarz  applied  to  him, 
and  one  of  the  witnesses  testified  to  the  use 
of  such  words,  but  the  other  witnesses  did 
not  hear  any  such  language.  After  the  iron 
bar  was  taken  from  him  Schwarz  left  the 
barroom  through  the  door  leading  into  the 
poolroom,  and  went  around  through  the  pool- 
room to  the  door  at  the  west  end  of  the  cor- 
ridor, through  which  he  altered  the  corridor 
about  the  same  time  that  Dare  came  into  the 
corridor  at  the  other  end  from  the  door  lead- 
ing Into  the  barroom.  Schwarz  went  east  to- 
ward the  stairway  leading  to  the  upper  floor, 
and  Dare  went  west  toward  the  stairway 
leading  to  Main  street.  Two  janitors  were  at 
work  in  the  corridor  baling  paper.  They  saw 
Schwarz  come  into  the  corridor,  but  saw 
nothing  in  his  hand.  They  went  on  with 
their  work.  There  was  a  short  sduffle,  which 
they  heard  but  did  not  see.  They  turned  and 
saw  Schwarz  backing  away  from  Dare  and 
facing  west,  with  his  Imnds  to  his  side, 
and  heard  him  say,  "My  God  I  That  man 
has  got  a  knife  and  cut  mel"  He  backed 
through  the  door  Into  the  barroom  and  fell, 
saying,  "See  the  man  with  the  knife  in  his 
hand!  He  stabbed  and  kUled  me!"  A  wit- 
ness testified  that  Dare  was  standing  in  the 
corridor  with  his  hat  off  and  the  knife  in  his 
right  hand.  The  weapon  called  a  knife  was 
a  long,  slender  paper  knife  used  for  opening 
letters,  which  Dare  was  carrying  in  his  Inside 
coat  jpocket.  It  was  found  after  the  accident 
lying  on  the  floor,  with  blood  on  it.  Charles 
W.  Keys,  a  painter,  testified  that  a  short  time 
before  Dare  had  shown  him  the  knife  similar 
to  the  one  in  evidence,  saying  that  he  was  "fix- 
ed for  the  next  [using  an  opprobrious  term] 
that  jumps  vae."  Schwarz  was  carried  to  a 
physician's  office  on  the  tenth  floor  of  the 
building,  where  he  died  In  a  few  minutes. 

Dare  testified  that  after  he  had  taken  two 
or  three  st^s  down  the  corridor  Schwarz 
made  a  jump  toward  him,  calling  him  by  a 
foul  name,  and  grabbed  Iiim  and  commenced 
pressing  him  back  over  a  crate  that  was  there, 
with  his  head  against  the  jrall;  that  Dare 
felt  the  knife  in  his  pocket  prick  his  aiin  and 
presumed  that  he  got  it ;  that  he  liad  no  in- 
tention of  killing  Schwarz;  that  it  didn't 
enter  bis  mind;  that  he  thought  Sdiwarz 
liad  a  brick  In  his  hand  and  he  was  afraid  of 
mm ;  that  Schwarz  backed  him,  pushed  him 
over,  twisting  him  around  until  he  was  fac- 
ing the  other  way,  and  went  away  from  him 
over  to  the  door,  and  when  he  got  In  the  door 
faced  him,  saying,  "See!  He  has  got  a 
knife!"    that    then    Sdxware    turned    and 
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walked  into  the  door  and  Dare  tnrned  and 
'nalked  outside. 

There  was  evidence  as  to  i;>are's  actions 
and  statements  to  the  policeman  when  he 
was  arrested  and  when  he  was  in  the  office  of 
the  chief  of  police,  but  they  are  not  ess^itlal 
to  be  referred  to  here. 

The  plaintiff  in  error  argues  that  the  ver- 
dict was  clearly  against  the  weight  of  the 
evidence;  that  he  wa^  not  guilty  of  man- 
daughter,  but  the  case  was  one  either  of  will- 
ful murder  or  self-defeaise. 

[1]  If  it  was  a  case  of  willful  murder, 
plalntitt  in  error  cannot  complain  that  he  was 
found  guilty  only  of  manslaughter,  so  that 
part  of  the  argument  may  be  disregarded. 

[2]  The  court  will  Interfere  with  a  verdict 
of  guilty  only  where  there  is  clearly  a  reason- 
able and  well-founded  doubt  of  the  defend- 
ant's gnat 

[3]  Whether  the  circumstances  are  sncb  as 
to  raise  such  reasonable  doubt  it  is  the  spe- 
cial province  of  the  Jury  to  determine. 

[4]  It  was  clearly  shown  that  Dare  killed 
Schwa]^  and  the  burden,  therefore,  devolv- 
ed upon  him  to  show  circumstances  that  mitl< 
gated  the  act  or  Justified  or  excused  it  Even 
If  his  account  of  the  homicide,  if  true,  might 
have  excused  him,  yet  the  credit  to  be  given 
to  his  account  was  for  the  Jury  to  determine 
vnder  all  the  facts'  and  circumstances  fn  the 
<?a8e,  and  their  verdict  cannot  be  set  aside 
because  not  sustained  by  the  evidence. 

[S]  Objections  are  made  to  various  instruc- 
tions given  to  the  jury.  It  is  claimed  that 
InstmctltMi  No.  20  was  misleading  because  it 
instructs  the  Jnry  that  mere  words  or  names 
would  not  Justify  an  assault,  while  it  was 
not  claimed  that  the  plaintiff  In  error  attack- 
«d  the  deceased  in  the  corridor  because  of  be- 
ing called  names  by  the  deceased.  The  plain- 
tiff in  error,  according  to  his  testimony,  had 
been  called  foul  names  by  the  deceased  a  few 
minutes  before  they  met  in  the  corridor,  and 
it  was  not  improper  to  tell  the  Jury  that  this 
fact  would  not  Justify  an  attack  on  the  de- 
ceased. The  objection  that  -the  instruction 
Ignores  the  theory  of  the  defense  is  not  valid, 
for  it  contains  the  condition  that  before  a 
-verdict  of  guilty  can  be  rendered  it  must  ap- 
l)ear  that  the  action  of  the  defendant  was  not 
It.  self-defense. 

[6]  Instruction  No.  21  la  based  upon  the 
hypothesis  that  the  first  trouble  between 
Schwarz  and  Dare  vras  over  and  that  Dare 
made  a  new  attack  upon  Schwaiz,  and  ob- 
jection Is  made  that  It  does  not  take  into 
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consideration  that  Dare  claimed  that  Schwanc 
made  the  second  attack  on  blm.  But  the 
objection  is  not  well  founded,  for  the  instruc- 
tion contains  the  express  requtreoaent  that 
the  Jnry  believe  from  the  evidence,  beyond  all 
reasonable  doubt,  that  Dare  without  any  fur- 
ther provocation'  made  an  attack  upon 
Schwarz  with  Intent  to  kill  him. 

[7]  ];t  is  argued  that  there  was  no  evidence 
on  which  to  base  Instruction  No.  22,  in  so  far 
as  It  submitted  to  the  Jury  wtether  Dare 
armed  himself  with  the  paper  knife  with  in- 
tent to  use  it  oa  Schwarz,  and  that  the  evi- 
dence clearly  shows  there  was  no  audi  Intent 
The  instruction  was  Justified  by  the  testi- 
mony of  Keys  that  Dare  exhibited  the  weap- 
on, saying  he  was  "fixed"  for  the  next  one 
that  Jumped  him,  by  Dare's  own  statement 
that  he  told  Schwarz  he  would  "fix"  him, 
and  by  the  testimony  of  another  witness  that 
immediately  after  striking  Schwarz  in  the 
barroom  Dare  had  his  hand  on  his  inside 
coat  pocket,  where  the  knife  was.  This  an- 
swers also  the  substantially  similar  objection 
made. to  Instruction  No.  23. 

[I]  A  general  objecti<Mi  is  made  to  instruc- 
tion No.  24  that  it  la  misleading,  confusing, 
and  prejudicial,  and  sets  out  certain  facts 
which  were  not  In  evidence.  Our  attention 
Is  not  called  to  any  special  thing  in  the  in- 
struction to  which  this  criticism  applies,  and, 
though  a  part  of  it,  because  of  an  apparent 
omission  of  some  words,  is  insensible,  it  con- 
tains nothing  by  which  the  Jury  could  have 
been  misled  or  the  plaintiff  in  error  preju- 
diced. 

[t]  Included  among  the  reasons  for  a  new 
trial  was  one  that  the  court  erred  in  over- 
ruling the  peremptory  challenge  of  the  de- 
fendant to  the  Juror  Zeigler  although  the  de- 
fendant had  still  six  unused  peremptory 
diallenges.  In  snpport  of  this  reason  the 
plaintiff  In  error  presented  the  affidavits  of 
himsrif  and  his  attorneys  as  to  what  took 
place  during  the  examination  of  the  Jurors 
while  the  Jury  was  being  empaneled.  Affida- 
vits in  opposition  were  filed  by  the,  state's 
attorney  and  his  assistants.  The  bill  of  ex- 
ceptions contains  no  certificate  of  the  Judge 
as  to  what  actually  did  take  place,  and  this 
Is  the  only  way  of  showing  what  the  Judge 
does  or  what  occurs  in  his  presence.  People 
V.  CapeUo,  282  111.  642,  118  N.  B.  927.  This 
assignment  of  error,  therefore,  cannot  be 
considered. 

The  Judgment  will  be  affirmed.  Judgment 
affirmed. 
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PEOPLE  T.  KARPOVIOH.     (No.  J2546.) 

(Supreme  Court  of  Illinois.    April  15,  1019. 
Behearing  Denied  June  6,  1919.) 

1.  Gbiuinai.  Law  «=»753(2)  —  Dikection  or 
Veedict  of  Acqutttai,. 

Trial  court  cannot  entertain  motion  to  in- 
Btruct  jury  to  find  defendant  not  guilty  be- 
cause jury  are  judges  both  of  the  law  and  the 
facts,  though  it  is  proper  practice  for  court, 
if  it  is  his  judgment  new  trial  must  be  granted, 
if  conviction  is  had  upon  any  count  or  counts, 
so  to  advise  prosecutor  for  exercise  of  his  offi- 
cial discretion. 

2.  Cmmirai,  Law  «=>1168(6)   —  Appeal  — 
Habmjless  Ebbor  —  DiBECTiON  or  Vebdict. 

Error  committed  by  trial  court  in  instruct- 
ing jury  to  find  defendant  not  guilty  as  to  first 
three  counts  of  indictment  was  error  of  which 
defendant  cannot  complain,  as  it  was  bene- 
ficial to  him. 

8.  Witnesses  «=»40(1),  T7  —  Competknot  of 
Child— Pbeuminabt  Examination. 
The  competency  to  testify  of  a  witness  be- 
low the  age  of  14  is  to  be  determined  by  a  pre- 
liminary examination  to  advise  the  court,  the 
requirement  of  competency  not  being  one  of  age, 
but  one  of  understanding. 

4.  Cbiminal  Law  <8=s>1153(2)— Review— Dis- 
oeetion— competenot  of  child  witness. 
Whether  the  child  with  whom  defendant  wag 
charged  to  have  taken  Indecent  liberties  pos- 
sessed the  understanding  necessary'  to  be  com- 
petent to  testify  is  reviewable  only  where  there 
•  has  been  an   abuse  of   discretion   or   manifest 
misapprehension  of  legal  principle,  and  may  be 
determined  on  review  from  the  preliminary  ex- 
amination and  her  testimony  before  the  jury. 

6.  Witnesses  «=340(2)  —  Child  Witness— 
discbetion  of  coubt. 
Where  eight  year  old  child,  with  whom  de- 
fendant was  charged  with  having  taken  inde- 
cent liberties,  was  examined  before  the  court 
by  the  state's  attorney  touching  her  competency 
to  testify,  it  was  within  discretion  of  court  to 
permit  her  to  testify. 

6.  Cbiminal  Law   «=»1169(2)— AppkaIa-Bb- 

VIKW   OF  VeBDIOT. 

Verdict  in  a  criminal  case  will  not  be  set 
aside  unless  the  finding  is  so  palpably  against 
the  weight  of  the  evidence  as  to  indicate  that 
the  verdict  was  based  on  passion  or  prejudice. 

7.  Assault  and  Battebt  ®=392  —  Indecent 

LiBEBTIES    with   ChiLD    —   SUFFICIENCY   OF 

Evidence. 
In  a  prosecution  for  taking  indecent  liber- 
ties with  a  girl  of  the  age  of  eight,  evidence 
held  sufficient  to  sustain  a  conviction. 

8.  C3BIMINAI.  Law  «=»415(1)— Rape  <S=»48(1)— 
Complaint  bt  Injubed  Pebson- Heabsay. 

Complaint  made  by  complaining  witness  to 
others,  and  not  a  part  of  the  res  gestn,  is  in- 
competent as  hearsay  testimony  in  all  cases  ex- 
cept prosecutions  foe  rape. 


9.  Rape  <8=48(1)  —  Testimony  Tbndinq  to 
Show  Complaint. 

In  prosecution  under  indictment  first  three 
counts  of  wiiich  charged  rape,  and  the  fourth 
charged  taking  of  indecent  liberties  with  a 
child  of  eight,  testimony  of  child's  mother  that 
she  went  to  defendant's  office  at  once  &ftcr 
the  child  came  home,  to  look  for  defendant,  held 
clearly  competent  under  counts  charging  rape, 
and  not  inadmissible  as  impressing  jury  child 
had  previously  complained  to  her  mother  about 
defendant,  t)iough  verdict  on  rape  counts  was 
directed  for  defendant. 

10.  Assault  and  Battery  ^=s>92  —  Indict- 
ment and  Information  «=»191(8)— Rape- 
Indecent  Libebties  with  Child— Pboof. 

Defendant  could  be  convicted  under  Cr. 
Code,  I  42ha,  of  taking  indecent  liberties  with  a 
child  of  eight,  on  proof  sustaining  a  charge  of 
assault  with  intent  to  commit  rape,  on  such 
a  child,  as  the  elements  of  the  former  charge 
are  included  within  those  of  the  latter. 

11.  Cbiminal  Law  <8=>369(2)  —  Peoof  of 
Crime  Chaboed  —  Involvement  of  Othkb 
Cbimb. 

Where  proof  of  offense  charged  involves 
proof  of  another  offense,  such  evidence  may  be 
received,  and  conviction  will  be  sustained,  not- 
withstanding such  proof  of  a  separate  offense. 

12.  Cbiminal  Law  <S=>81S,  829(1)— Abbtbact 
Instbuotions— Repetition. 

Requested  instructions  which  purported  to 
present  abstract  propositions  of  law,  and  were, 
so  far  as  they,  presented  correct  propositions, 
covered  by  other  instructions  given,  were  prop- 
erly refused. 

Error  to  Criminal  Court,  CJook  County; 
Thomas  J.  Windes,  Judge. 

Evan  Karpovich  was  convicted  of  taking 
Indecent  liberties  with  a  child  of  tbe  age 
of  eight,  and  he  brings  error.    Affirmed. 

George  B.  Cohen,  of  CJhIcago  (Joseph  H. 
Lawler,  of  (Chicago,  of  counsel),  for  plain- 
tlff  in  error. 

EViward  J.  Brundage,  Atty.  Gen.,  Maclay 
Hoyne,  State's'  Atty.,  of  Chicago,-  and  Noah 
C.  Balnum,  of  Springfield  (Edward  E.  Wil- 
son, Bugene  L.  McGarry,  and  Grover  O. 
Nlemeyer,  all  of  CJhIcago,  of  counsel),  for  the 
People. 

STONBi  J.  The  plaintiff  In  error  was  con- 
victed in  tbe  criminal  court  of  CSook  county 
under  the  fourth  count  of  an  Indictment 
charging  him  with  taking  Indecent  liberties 
with  Rose  Rozhon,  a  child  of  the  age  of  eight 
years. 

Tbe  indictment  consisted  of  five  counts,  the 
first  three  of  which  charged  plaintiff  in  error 
with  tbe  offense  of  rape,  and  the  fifth  of 
whldi  charged  blm  with  having  committed 
certain  acts  tending  to  contribute  to  the  de- 
linquency of  said  chUd,  Rose  Rozhon. 

At  the  close  of  all  the  evidence  the  court 
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oTemded  a  motion  of  the  plaintiff  in  error  to 
exclnde  the  evidence  and  to  Instruct  the  Jury 
to  retnm  a  verdict  finding  the  plaintiff  in 
error  not  guilty.  Thereupon  the  plaintiff  in 
error  entered  a  motion  to  exclude  the  evi- 
dence and  direct  a  verdict  of  not  guilty  on 
the  three  counts  charging  rape.  This  motion 
was  allowed,  and  instructions  given  by  the 
court  to  the  jury  to  find  the  plaintiff  in  error 
not  guilty  on  codnts  1,  2,  and  3  of  t}ie  indict- 
ment, and  the  Jury  so  found.  The  cause  was 
submitted  to  the  Jury  on  the  fourth  and  fifth 
counts  of  the  indictment. 

It  is  contended  by  plaintiff  in  error  that 
the  trial  court  erred  in  overruling  his  mo- 
tion to  exclude  the  evidence  and  in  refusing 
to  give  the  instruction  directing  a  verdict  of 
not  guilty  as  to  each  and  every  count  in  said 
Indictment;  that  the  plaintiff  in  error  was 
convicted  on  the  uncorroborated  evidence  of 
Rose  Bozhon',  a  child  of  eight  years,  and 
that  the  evidence,  taken  as  a  whole,  is  insuffi- 
cient to  sustain  the  conviction;  that  if  the 
evld^ice  tends  to  prove  the  committing  of 
any  crime  it  is  that  of  assault  with  Intent  to 
commit  rape  on  the  said  prosecutrix,  which 
was  not  charged  in  said  indictment;  that 
the  court  erred  in  admitting  and  refusing  tes- 
timony and  in  refusing  certain  instructions 
of  plaintiff  in  error. 

[1, 2]  As  to  the  first  contention,  the  rule  in 
this  state  is  that  the  trial  court  cannot  enter- 
tain a  motion  to  Instruct  the  Jury  to  find  the 
defendant  not  guilty  in  a  criminal  case,  for 
the  reason  that  the  Jury  are  the  Judges  of 
both  the  law  and  the  facts,  although  it  is 
proper  practice  for  the  court,  in  case  It  Is 
his  Judgment  that  a  new  trial  must  be  grant- 
ed if  a  conviction  is  had  on  any  count  or 
couuts  of  the  indictment,  to  so  advise  the 
prosecutor,  for  the  exercise  of  his  official 
Judgment  and  discretion.  People  v.  Zurek, 
277  ni.  621,  U5  N.  E.  644.  WhUe  the  ruling 
of  the  court  in  instructing  the  Jury  to  find  the 
defendant  not  gdllty  as  to  the  first  three 
counts  of  the  indictment  was  error,  it  was 
not  an  error  that  the  defendant  could  com- 
plain of,  as  he  received  the  benefit  of  It. 

[3-J]  It  is  urged  that  the  court  erred  in  not 
making  proper  and  sufiaclent  examination  of 
the  complaining  witness,  Rose  Rozhon,  touch- 
ing her  intelligence  and  knowledge  of  the 
moral  and  legal  consequences  of  a  violation 
of  her  oath,  before  permitting  her  to  testify. 
^e  rule  obtains  as  laid  down  by  this  court 
in  Shannon  v.  Swanson,  208  III.  52,  60  N.  E 
869,  in  the  following  language: 

"Section  10  of  division  2  of  the  Orimhial  Code 
provides  that  every  person  who  is  neither  an 
idiot  nor  lunatic,  nor  affected  with  insanity, 
and  who  has  arrived  at  the  age  of  fourteen 
years,  shall  be  considered  of  sound  mind,  and 
that  persons  who  have  not  reached  that  ago 
shall  be  considered  of  sound  mind  if  they  com- 
prehend the  distinction  between  good  and  evil. 
In  analogy  to  this  rule  of  the  criminal  law,  a 
witness  who  has  reached  the  age  of  fourteen 


years  should  be  presumed,  prima  facie,  compe- 
tent. If  l>eIow  that  age,  hia  competency  to  tes- 
tify is  to  be  determined  by  an  inquiry  as  to  the 
strength  of  his  mental  faculties  and  his  power 
to  understand  and  appreciate  the  moral  duty  to 
speak  the  truth.  This  inquiry  is  to  advise  the 
trial  judge,  whose  duty  it  is  to  determine  wheth- 
er the  person  is  competent  to  testify.  The  de- 
cision of  this  matter  may  be  reviewed,  but  as 
the  intelligence  of  the  witness  is  to  be  ascer- 
tained, to  some  extent,  by  his  appearance  and 
conduct  while  in  the  presence  of  the  court,  and 
as  the  judge  is  vested  with  a  degree  of  discre- 
tion, it  is  only  when  there  has  been  an  abuse  of 
discretion  or  a  manifest  misapprehension  of 
some  legal  principle  that  the  decision  will  be 
reviewed." 

Tbe  requirement  is  not  one  of  age  but  of 
understanding.  Whether  such  child  possess- 
ed the  understanding  necessary  to  be  com- 
petent to  testify  may  be  det^mined,  on  re- 
view, trnrn  the  preliminary  examination  and 
her  testimony  before  the  Jury.  Featherstone 
V.  People,  194  111.  325,  62  N.  E.  684.  It  ap- 
pears from  the  record  that  Rose  Rozhon  was 
examined  before  the  court  touching  her  com- 
petency to  testify  by  the  state's  attorney.  It 
lay  within  the  discretion  of  the  trial  court  to 
permit  her  to  testify,  and  from  her  answers 
and  her  testimony  in  the  case  It  is  evident 
that  there  was  no  abuse  of  that  discretion. 

[I,  7]  It  is  very  earnestly  urged  by  plaintiff 
In  error  that  he  was  convicted  on  the  uncor- 
roborated evidence  of  Rose  Rozhon  and  that 
the  evidence  is  insufficient  to  sustain  the  con- 
viction. Rose  Roshon  testified  that  on  Sun- 
day, August  18, 1918,  about  noon,  the  defend- 
ant came  to  her  while  she  was  at  a  lumber 
pile  near  her  borne,  and  pulled  her  about  a 
Mock,  to  an  office  at  Homan  avenue  and 
Twenty-First  street,  where  the  alleged  Im- 
moral, improper,  and  indecent  lil)erties  de- 
tailed l>y  the  witness  took  place;  that  the 
plaintiff  in  error  laid  her  on  the  floor  and  lay 
upon  her ;  that  he  put  his  privates  in  contact 
with  hers;  that  she  screamed  and  tried  to 
get  away ;  that  while  they  were  in  the  room 
in  question  somebody  called  "Roesky,"  after 
which  plaintiff  In  error  left  the  room ;  that 
while  plaintiff  in  error  was  out  of  the  room 
witness  ran  away  to  her  home  and  told  her 
mother  of  the  occurrence ;  that  she  never  saw 
plaintiff  In  error  before  the  day  in  question ; 
that  she  pointed  him  out  in  the  office  to  the 
policeman;  that  plaintiff  In  error  wore  bla<ik 
clothes,  a  white  shirt,  and  bad  a  mark  on  his 
.pose. 

Helen  Sotana,  a  witness  called  on  behalf 
of  the  state,  testifled  that  on  the  day  in  ques- 
tion, between  11  and  12  o'clock,  while  play- 
ing on  a  water  pipe,  she  beard  some  one 
say,  "No I"  "No!"  "No!"  In  Bohemian; 
that  she  went  to  the  comer  and  saw  plaintiff 
Id  error  pulling  her  (Rose);  that  she  had 
seen  plaintiff  in  error  frequently ;  that  he  Is 
the  man  she  saw  that  day;  tluit  she  could 
tell  by  the  hat  and  suit  be  bad  on ;  that  they 
went  about  oi^halt  Mock;  that  she  did  not 
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see  him  drag  Boee  Into  the  office ;  that  about 
one-baU!  boar  later  she  saw  Bose  running 
b<Hne;  that  she  was  not  close  enongb  to 
ld«)tlf!r  Rose  wtien  she  first  saw  ber,  bnt 
th^t  when  she  saw  her  running  home  she 
recognized  her  and  conid  tell  by  ber  dress 
that  8he  was  the  same  child  she  had  first 
seen. 

Annie  Slkora  testified  that  on  the  day  In 
question,  at  about  noon,  she  went  to  the  office 
In  question  with  bread  and  milk  for  some 
dogs  housed  In  said  building ;  that  she  knock- 
ed on  the  door  twice,  and  receiving  no  re- 
sponse from  within,  die  opoied  the  door  and 
entered  the  office ;  that  she  called,  "Roesky," 
to  which  plaintiff  In  error  responded,.  "AU 
right;"  that  she  said,  "Here  is  the  bread 
and  milk,"  and  then  went  home;  that  plaln- 
tur  In  error  came  to  her,  but  that  she  was  un- 
able to  determine  the  part  of  the  premises 
from  which  he  came ;  that  she  heard  no  un- 
usual noises  and  saw  nothing  unusual  In  bis 
diess. 

The  plaintiff  in  error  testified  that  while  be 
was  at  the  office  in  question,  at  or  near  the 
time  testified  to  by  the  other  witnesses,  the 
telephone  rang ;  that  he  could  not  speak  E}ng- 
llsh,  and  so  went  to  the  railroad  track  for  the 
purpose  of  meeting  some  one  who  could  speak 
English;  that  he  met  this  little  girl,  Rose 
Roehon,  sitting  on  some  wood  and  asked  her 
In  the  Russian  language  if  she  could  speak 
EkigUsh;  that  she  answered,  "yes;"  that  he 
said,  "Come  along  with  me  and  nothing  will 
happen  to  you ;"  that  she  said  "Mo"  and  then 
wmt  home;  that  a  patrol  wagon  came  soon 
thereafter  for  him;  that  iizB.  Slkora  came 
to  the  office,  knotted  or  rapped  on  the  door, 
and  called,  "Roeskyii"  and  that  he  said,  "All 
right;"  that  when  be  made  the  answer  he 
was  out  In  the  yard  wlOi  the  dogs ;  that  be 
went  in  and  met  her  In  the  office.  The  plain- 
tiff In  error  denied  In  toto  the  statement  of 
ttie  complaining  witness  as  to  what  occurred 
in  the  office. 

CSounsel  dte,  in  support  of  plaintiff  in  er^ 
tor's  contention  that  the  evidence  does  not 
support  the  verdict,  the  case  of  People  t. 
Freeman,  244  ni.  580,  91  N.  E.  706.  The 
Iffoof  In  this  case  Is  to  be  distinguished  tioca 
the  proof  in  the  Freeman  Oase.  In  that  case 
this  court  found  that  the  evidence  of  the  com- 
plaining witness  was  not  corroborated  and 
was  of  doubtful  credibility.  There  is  noth- 
ing in  the  evidence  of  the  complaining  wit- 
ness nor  the  physical  tacts  proven  whidi 
tends  to  discredit  her  story.  In  addition.  It 
is  evident  from  the  record  that  her  story  does 
not  stand  uncorroborated.  I9  her  state- 
ment that  she  was  pulled  Into  the  office  by 
plaintiff  in  error  she  Is  corroborated  by  the 
testimony  of  Helen  Sotana  that  -  she  saw 
plaintiff  in  error  dragging  the  prosecuting 
witness  toward  said  office  building  and  that 
she  later  saw  her  running  toward  her  home. 
The  complaining  witness  is  further  corrobo- 
rated by  the  testimony  of  bear  mother,  who 


stated  that  the  child  came  home  crying.  She 
is  further  corroborated  in  hex  statement  that 
some  one  called  plaintiff  in  error  from  the 
room  while  they  were  in  the  toilet  by  tbe  tes- 
timony of  Annie  Slkora,  who  slated  tn'kt  die 
called  him  concerning  some  food  she  had  for 
dogs  on  the  premises.  This  testimony,  and 
numerous  drcnmstances  shown  in  tbe  evi- 
dence, tend  to  corroborate  her  story.  Crimes 
of  this  c))aracter  are  uauallj'  cMnmltted  under 
circumstances  that  do  not  admit  of  corrobora- 
tive testimony  by  eyewitnesses.  It  would  be 
unreasonable  to  assume  that  this  child  could 
detail  the  facts  and  surroundings  of  this 
crime  so  that  they  would  be  substantiated 
by  disinterested  witnesses  if  her  story  were 
not  true.  The  rule  uniformly  applied  in 
criminal  cases  is  that  the  verdict  of  the  Jury 
wUI  not  be  set  aside  unless  the  finding  is  so 
palpably  against  the  weight  of  the  evidence 
as  to  indicate  that  the  verdict  of  the  Jury  is 
based  upon  passion  or  prejudice.  People  v. 
Lutzow,  240  III.  612,  88  N.  B.  1049;  People  v. 
Deluce,  237  m.  641,  86  N.  B.  1080 ;  Cronk  v. 
People,  181  111.  56,  22  N.  B.  862;  Steffy  v. 
People,  130  IlL  98,  22  N.  B.  861.  The  Jury 
here  were  Justified  from  the  evidence  in  be- 
lieving the  defendant  'guilty  beyond  a  rea- 
sonable doubt. 

[1,0]  It  is  also  urged  that  the  testimony 
of  Tlllle  Rozhon,  mother  of  Ros^  that  She 
went  to  the  place  in  question  kt  once  atbet 
Rose  came  home,  to  look  for  the  plaintiff  in 
error,  must  have  impressed  the  Jury  that 
Rose  had  previously  complained  to  her  moth- 
er about  the  defendant,  and  that  the  evidence 
of  what  she  told  her  mother  was  clearly  In- 
competent under  the  fourth  count  of  the  in- 
dictment, upon  which  plaintiff  in  error 
stands  'convicted.  The  rule  in  this  state  is 
that  complaint  made  by  the  complaining  wit- 
ness to  others,  and  not  a  part  of  the  res  geeto^ 
is  Incompetent  as  hearsay  testimony  in  all 
cases  except  those  of  rape.  People  v.  Scat- 
tura,  238  111.  313,  87  N.  B.  332.  Tlllle  RoK- 
hon  here  did  not  testify  that  the  complain- 
ing witness  told  her  what  occurred  between 
her  and  plaintiff  in  error.  Her  testimony 
that  she  went  to  the  office  where  plaintiff  la 
error  was  employed,  at  once  after  Rose  came 
home,  was  not  hearsay  and  was  competent 
While  the  complaining  witness  did  testify  that 
she  ran  home  and  told  her  mother  what  oc- 
curred, yet  at  the  time  this  testimony  was 
offered  and  put  in  evidence  the  three  counte  of 
the  indictment  charging  rape  were  still  issues 
before  the  Jury,  and  no  objection  was  raised 
to  the  competency  of  such  evidence,  nor  was 
there  a  motion  made  by  the  plaintiff  in  error 
to  limit  the  application  of  such  evidence  to 
those  counts  charging  rape,  or  to  exclude  this 
evidence  after  the  court  directed  a  verdict  of 
not  guilty  on  the  first  three  counte  of  the  in- 
dictment, nor  was  there  any  Instruction  of- 
fered by  the  plaintiff  in  error  directing  the 
Jury  not  to  coosld»  this  eridShoe  in  ar- 
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riving  at  ttielr  verdict  on  the  fonrth  and  fifth 
coonts  of  the  Indictment.  This  evidence  was 
clearly  competent  under  the  first  three  connts 
of  the  Indictment.  People  v.  Scattura,  supra. 
[10,11]  Plain tlfr  in  error  contends  that  If 
there  Is  any  crime  proven  It  is  die  crime  of 
assanit  with  Intent  to  commit  rape,  and  that 
a  conviction  on  the  charge  of  taking  Indecent 
liberties  with  children  cannot  be  sustained 
If  the  facts  show  the  crime  of  assault  with  in- 
tent to  commit  rape.  Plaintiff  In  error  was 
convicted  under  sectlcm  42ha  of  the  Criminal 
Code,  which  reads  as  follows: 

"Tliat  any  person  of  the  age  of  seventeen 
years  and  upwards  who  sliall  take,  or  attempt 
to  take,  any  immoral,  improper  or  indecent  liber- 
ties with  any  child  of  either  sex,  under  the  age 
of  fifteen  years,  with  the  intent  of  aronaing, 
appealing  to  or  gratifying  the  lust^or  passions 
or  sexual  desires,  either  of  such  person  or  of 
such  child,  or  of  both  such  person  and  such 
child,  or  who  shall  commit,  or  attempt  to  com- 
mit, any  lewd  or  lascivious  act  upon  or  with  the 
l)ody,  or  any  part  or  meml>er  thereof,  of  such 
child,  with  the  intent  of  arousing,  appealing 
to  or  gratifying  the  lust  or  passions  or  sexual 
desires,  either  of  such  person  or  of  such  child, 
or  of  both  Buch  persdn  and  such  child,  or  any 
such  person  who  shall  take  any  such  child  or 
shall  entice,  allure  or  persuade- any  such  child, 
to  any  place  whatever  for  the  purpose  either  of 
taking  any  such  immoral,  improper  or  inde- 
cent liberties  with  such  child,  with  said  intent, 
or  of  committing  any  such  lewd,  or  lascivious 
act  upon  or  with  the  body,  or  any  part  or  mem- 
ber thereof,  of  sudi  child  with  said  Intent,  shall 
be  imprisoned  in  the  penitentiary  not  less  than 
one  year  nor  more  than  twenty  years:  "Provid- 
ed, that  this  act  shall  not  apply  to  offenses  con- 
stituting the  crime  of  sodomy  or  other  infamous 
crimes  against  nature,  incest,  rape  or  seduc- 
tion."   Kurd's  Bev.  St  1917,  c  88. 

It  will  be  noted  that  while  the  crime  of 
rape  is  expressly  excluded  from  this  statute, 
the  crime  of  assault  with  intent  to  commit 
rape  Is  not  excluded.  While  the  crime  of 
taking  indecent  liberties  with  diildren  may 
be  shown  without  proving  the  crime  ot  aa- 
sanlt  with  intent  to  commit  rape,  yet  it  is 
Impossible  to  prove  tbe  crime  of  assault  with 
intent  to  commit  rape  upon  a  child  under 
fifteen  years  of  age  without  proving  the  tak- 
ing of,  or  attempting  to  talie,  "immoral,  im- 
proper or  Indecent  liberties"  with  such  child 
with  the  Intent  of  "gratifying  the  lust  or 
passions  or  sexual  desires"  of  at  least  the  per- 
son charged  with  said  crime.  Proof  of  these 
facts  establishes  the  essentials  of  the  crime 
of  taking  indecent  liberties  with  children.  It 
follows,  therefore,  that  proof  which  sustains 
a  charge  of  assault  with  intent  to  commit 
rape  will  sustain  the  charge  of  taking  In- 
decent liberties  with  children,  since  the 
elements  of  the  latter  crime  are  Included 
within  those  of  the  former.  If  the  evidence 
proves  the  commission  of  the  crime 
charged  In  the  indictment,  the  fact  that  it 
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may  also  prove  the  elements  of  another 
crime  does  not  make  void  the  conviction  for 
the  crime  charged.  When  A  is  charged  with 
larceny  and  the  proof  shows  the  commission 
of  the  crime  of  robbery,  such  proof  will  never- 
theless sustain  a  conviction  for  larceny,  as  the 
latter  Is  Included  within  the  former.  Where 
the  defendant  stands  charged  with  one  of- 
fense, and  the  proof  of  that  offense  involves 
the  proof  of  another  offense,  such  proof  may 
nevertheless  be  received,  and  a  conviction  of 
the  crime  charged  will  be  sustained,  notwith- 
standing the  fact  that  the  proof  by  whl<A 
such  charge  was  sustained  also  discloses  the 
commission  of  another  and  separate  offense. 
Parkinson  v.  People,  135  111.  401,  25  N.  B. 
7»4,  10  U  B.  A.  91;  People  v.  Rardln,  255 
HI.  9,  90  N.  E.  59,  Ann.  Gas.  1913D,  282. 

[12]  Plaintiff  in  error  further  contends 
that  the  court  erred  in  refusing  instructions 
Nos.  26  and  27  offered  by  him.  These  in- 
structions purjtorted  to  present  abstract 
propositions  of  law,  and  were,  so  far  as  they 
presented  correct  propositions  of  law,  cover- 
ed by  other  given  Instructions. 

We  have  examined  the  record  and  find  no 
reversible  error  In  the  rulings  of  the  trial 
court  on  the  admissibility  of  evidence.  The 
defendant  was  In  open  court  when  sentenced, 
and  sentence  was  passed  upon  him  according 
to  la^. 

There  being  no  reversible  error  In  the  rec- 
ord, the  Judgment  of  the  criminal  court  of 
Oook  county  will  be  affirmed. 

Judgment  affirmed. 


(28S  IlL  113) 

PEOPLE  T.  SINGER.    (No.  12496.) 

(Supreme  Court   of   Illinois.     April  16,  ~191d. 
Rehearing   Denied  June  4,  1919.) 

1.  Cbiminai,  Law  «=3ll51  —  Review  —  Con- 

TIRUANCB. 

The  question  of  granting  a  continuance  be- 
cause accused's  counsel  was  engaged  in  another 
case  is  largely  in  the  discretion  of  the  trial 
oonrt,  and  will  only  be  disturbed  on  appt^al 
when  it  is  shown  that  such  discretion  has  been 
abused. 

2.  Cbiminal  Law  <8=>5^  —  CONTmuANCE — 
ABSENCB^or  Counsel. 

Trial  court  did  not  abuse  its  discretion  in 
refusing  a  continuance  on  account  of  absence 
of  accused's  counsel,  who  was  engaged  in  anoth- 
er case,  trial  of  .which  would  last  for  a  long 
time,  where  it  appeared  that  several  weeks  be- 
fore trial  judge  had  informed  accused  that  case 
must  be  tried  in  the  near  future,  and  that  trial 
would  not  be  put  off  until  accused's  counsel  was 
through  with  the  other  case,  especially  where 
accused's  interests  were  well  taken  care  of  by 
other  counsel,  whp  acted  for  him  dnring  the 
trial. 


«s>Fi»  otiier  cases  sea  sam*  topic  and  KBT-NUUBER  In  all  Kay-Nnmbered  Dlsaats  and  Indezas 


Digitized  by 


Google 


328 


128  NORTHBIA.STBRN  REPORTBR 


(IlL 


8.  Cbimiwai.  Law  «=s>1036(4)— AppkaI/— Seo- 

ONDABT   BVIDEIfCE — OBJBCJTION. 

Accused  cannot  raise  objection  for  first  time 
in  Supreme  Court  tliat  trial  coart  improperly 
admitted  parol  proof  as  to  contents  of  an  in- 
strument without  first  ahowing  that  original 
instrument  could  not  be  produced  in  court. 

4.  CBDaNAi,  Law  ©=»706— Conduct  of  Pbos- 
■ccTioN— Pbkskntation  of  Evidence. 
It  was  error  for  state's  attorney  to  ask 
accused  with  reference  to  any  other  offenses,  or 
with  reference  to  having  gone  under  assumed 
names,  unless  he  had  proof  as  to  such  matters, 
and  thereafter  offered  such  proof  and  showed 
it  to  be  material  and  admissible. 

fi.  CBpaNAi.  Law  »s>1137(5)— Habmt.tob  Bb- 

BOB-^EyiDENGK. 

Reference  by  state's  attorney,  in  cross-exam- 
ination of  defendant,  to  other  offenses  with 
which  accused  had  been  charged,  was  harmless, 
where  first  reference  to  such  other  offenses  was 
brought  out  on  the  cross-examination  of  a  state's 
witness  by  accused's  counsel,  and  the  examina- 
tion by  state's  attorney  was  made  in  an  at- 
tempt to  have  accused  explain  Uie  details. 

&  Cbhonal  Law  9=9726  —  Statements  in 
CouBT— Eabmless  Brbob. 
Accused  cannot  complain  of  statement  by 
assistant  in  prosecution  of  case  that  accused 
was  not  a  new  man  in  the  courts,  ather  in  the 
criminal  or  in  the  United  States  courts,  made 
for  purpose  of  refuting  statement  of  accused's 
counsel  that  he  had  not  had  sufficient  time  to 
properly  prepare  for  trial  of  case,  and  that 
therefore  a  continuance  ought  to  be  granted, 
especially  where  there  is  nothing  in  record  to 
Bbow  that  any  of  jurors  heard  the  statement,  it 
being  made  before  Jury  were  brought  into  the 
box. 

7.  CBnaNAi.   Law   «=»1170^(e)  —  HAsiojssa 

EBBOB— VOLCNTABT  AltSWEB  OF  WITNESS. 

In  a  prosecution  for  obtaining  money  by 
means  of  a  confidence  game,  an  answer  volun- 
teered by  a  state's  witness,  on  cross-examination 
by  accused's  counsel,  that  accused  had  beaten 
'witness'  old  father  out  of  $3,500,  a  matter  not 
connected  with  the  subject  of  the  prosecution, 
was  not  reversible  error,  where  it  was  promptly 
stricken  out  on  motion  of  accused's  counsel,  and 
where  witness  was  being  sharply  cross-examined 
to  show  that  he  was  as  much  responsible  as 
accused  for  condition  of  the  bank  owned  and 
nsed  by  accused  as  the  means  of  obtaining  the 
money. 

8.  CsnoNAi.  Law  9=s>29— Diffkbent  Offens- 
es IN  Sake  Tb^nsaction  — >  Oonfidenob 
Oaue. 

If  the  transaction  for  which  one  was  being 
prosecuted  was  such  as  to  diow  that  he  was 
guilty  of  a  felony  under  the  confidence  game 
statute,  there  was  no  error  in  trying  and  con- 
victing him  under  such  statute,  even  though  he 
was  also  guilty  of  a  misdemeanor  by  reason  of 
the  same  acts,  under  Cr.  Code,  i  102d. 

9.  False  Pbbtenbes  €=»2  —  Confidence 
Oames  —  Fbaudulent  Checks  —  Repeal  of 
Statute. 

Cr.  Code,  |  102d,  making  it  a  misdemeanor 
to  draw  che<to  <a  banks  where  no  sufficient 


funds  are  held  for  payment  fhnreo^  does  not 
repeal  that  part  of  the  general  statute  on  con- 
fidence games  which  refers  to  fraudulent  checks. 

10.  Statutes  €=>163— Refeal-^fecial  Stat- 
utes. 

A  general  act  is  not  repealed  pro  tanto  by  a 
subsequent  special  act,  when  the  two  acts  can 
stand  together. 

11.  False    Pbetenses    €=>16 — "Confidencb 
Game." 

Any  scheme  whereby  a  swindler  wins  the 
confidence  of  his  victim,  and  swindles  him  out 
of  his  m(»ey  by  taking  advantage  of  such  con- 
fidence, is  a  "confidence  game,"  and  it  is  im- 
material that  valid  contracts  are  used. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  B'irst  and  Second  Series,  Confi- 
dence Game.] 

12.  False  Pbetenses  €=949(1)— Confidence  • 
Game. 

In  a  prosecution  of  an  owner  of  a  private 
bank,  who  obtained  money  from  another  bank 
by  means  of  a  dummy  account  kept  by  a  ficti- 
tious person,  evidence  held  sufficient  to  sustain 
a  conviction  at  obtaining  mcmey  by  means  of  • 
confidence  game 

Error  to  Criminal  Court,  Gook  County; 
John  J.  Sullivan,  Judge. 

Edward  Singer  was  convicted  ot  obtain- 
ing money  by  means  of  a  confidence  game, 
and  brings  error.     Affirmed. 

Cavender  &  Kaiser,  of  Chicago,  for  plain- 
tiff in  error. 

Edward  J.  Brundage,  Atty.  Gen.,  and  Ma- 
day  Hoyne,  State's  Atty.,  and  Edward  C. 
Fitch,  both  of  Chicago  (Edward  E  Wilson 
and  Marvin  E.  Barnhart,  both  of  Chicago, 
of  counsel),  for  the  People. 

GARTER,  J.  PlaintlfC  in  error,  Edward 
Singer,  was  found  guilty  by  a  Jury  in  Qie 
criminal  court  of  Cook  county  of  tmlawfnlly 
obtaining  from  the  West  Side  National  Bank 
a  large  amotmt  of  money  by  means  of  the 
confidence  game,  and  was  sentenced  on  this 
verdict  to  an  Indeterminate  term  in  the  peni- 
tentiary. This  writ  of  error  has  been  sued 
out  of  this  court  to  review  the  Judgment  ot 
the  criminal  court 

The  evidence  In  the  record  shows  that 
plaintiff  in  error  In  1917  was  the  president 
and  principal  owner  of  a  small  private  bank 
In  Chicago  known  as  the  Wentworth  Avenue 
Savings  Bank,  and  was  also  at  the  same  time 
engaged  In  the  real  estate  business ;  that  on 
July  14,  1917,  he  opened  an  account  with  the 
West  Side  National  Bank,  located  In  Chicago 
in  the  same  general  locality  as  his  business ; 
that  on  July  17  he  deposited  to  his  account 
in  the  West  Side  National  Bank  three  checks, 
for  $200,  ?500,  and  $600,  respectively,  signed 
by  M.  Klein,  payable  to  Singer,  and  drawn 
on  the  Wentworth  Avenue  Savings  Bank,  and 


4s»For  other  cases  see  same  toplo  and  KEY-NUMBER  In  all  Kej-Numbered  Dlgeata  and  Indexes 
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marked  as  certified  by  the  last-named  bank 
by  Nat  Naao,  assistant  cashier;  that-  on 
.July  20  Singer  presented  to  the  West  Side 
National  Bank  a  check  payable  to  the  order 
of  cash  for  $600,  signed  by  himself,  and  re- 
quested the  bank  to  pay  him  the  money 
thereon;  that  the  paying  teller  refused  to 
cash  this  check,  because,  as  he  itoted  to 
Singer,  the  three  certified  diecks  which  Sing- 
er had  deposited  to  bis  account  had  not  been 
paid;  that  Singer  then  went  to  Elenbogen, 
vice  president  of  the  West  Side  National 
Bank,  whom  he  personally  knew  and  through 
whom  he  had  opened  his  account  in  said 
bank.  The  evidence  tends  to  show  that  Blen- 
bogen  and  Singer  had  theretofore  been '  ac- 
quainted for  some  time  as  members  of  the 
same  lodg&  It  appears  that  some  discussion 
ensued  between  Elenbogen  and  Singer,  the 
latter  stating  that  he  had  just  come  from  the 
Wentworth  Avenue  Savings  Bank,  and  that 
the  three  certified  checks  had  been  paid. 
One  of  the  officials  of  the  West  Side  National 
Bank  called  upon, the  phone  the  Wentworth 
Avenue  Savings  Bank,  and  was  told  by  Naso, 
the  assistant  cashier,  that  these  three  certi- 
fied checks  were  aU  right.  Elenbogen  then 
O.  K.'d  the  $600  check,  and  the  money  was 
paid  to  Singer. 

Nat  Naso  testified  on  behalf  of  the  state. 
He  had  been  included  with  Singer  in  the  in- 
dictment upon  which  Singer  was  tried  and 
convicted.  The  evidence  tends  to  show  that 
he  was  not  present  at  the  opening  of  the 
trial,  but  had  forfeited  his  bail.  It  is  argued 
by  counsel  for  plaintiff  in  error  here  that  he 
had  turned  state's  evidence  because  of  a 
promise  of  immunity  on  the  part  of  the 
state's  attorney's  office.  Naso  denied  that 
he  had  been  promised  Immi^nity,  and  there 
is  no  evidence  in  the  record  other  than  his 
own  testimony  on  the  Question.  He  testified 
that  he  was  28  years  old  and  married;  that 
from  May,  1916,  until  July  25,  1917,  when 
the  authorities  closed  the  Wentworth  Avenue 
Savings  Bank,  he  had  worked  for  Singer  at 
said  bank,  being  called  assistant  cashier; 
that  he  did  everything  about  the  bank,  from 
janitor  to  bookkeeper;  that  before  the  bank 
opened  at  0  In  the  morning  he  went  out  with 
a  wagon  and  peddled  fruit;  that  he  knew  of 
no  person  by  the  name  of  Klein;  that  no 
snch  man  had  ever  been  In  the  bank  to  his 
knowledge  or  made  any  deposit  there;  that 
Singer  had  told  him  to  start  a  "dummy"  ac- 
count In  the  name  of  Eleln,  which  he  did,  but 
that  no  money  had  ever  been  deposited  In 
Klein's  accoont;  that  at  Singer's  direction 
he  made  the  oitries  in  the  books  which  were 
offered  in  evidence;  that  Singer  signed  the 
name  "M.  B3eln"  to  a  large  number  of  checks 
and  that  the  money  to  pay  these  checks 
always  came  from  the  general  funds  of  the 
bank,  or  from  money  that  Singer  would  bring 
tn  cadi  for  the  purpose  of  paying  these 
checks  when  they  came  in ;  that  at  the  close 


of  business  July  17  the  total  amount  of  mon- 
ey in  the  bank  was  $331.53,  on  July  18  It 
was  $406.73,  and  on  July  20,  $258.67.  He  also 
testified  that  Singer  had  looked  over  the 
statement  as  to  the  amount  of  business  done 
on  these  days  and  the  balance  on  hand  and 
O.  K.'d  the  same. 

Singer  testified,  denying  that  he  had  any- 
thing to  do  with  making  out  the  statements 
showing  the  amount  of  money  on  hand  on 
those  days,  although  he  admitted  that  he  had 
O.  K.'d  some  of  the  statements ;  and  he  tes- 
tified, as  shown  by  the  record,  th^t  on  July 
20  the  balance  In  the  bank  was  $503.67.  Naso 
further  testified  that  in  making  up  the  Klein 
account  he  frequently  did  not  make  the  en- 
tries when  the  transaction  occurred,  but 
figured  them  up  on  Sundays  at  Singer's  di- 
rection, so  that  the  books  would  show  all 
right  as  to  that  account  if  the  state's  attor- 
ney's office  ever  began  to  Investigate  the 
bank's  business.  Singer  told,  the  officials  of 
the  West  Side  National  Bank,  when  discuss- 
ing the  question  of  these  three  certified 
checks,  that  Klein  was  a  wealthy  customer  of 
his  who  loaned  money  through  his  bank,  and 
for  which  Singer  received  commissions.  Sing- 
er admitted  at  the  time  of  the  trial  that  Klein 
was  a  fictitious  person,  but  claimed  that  he 
had  used  that  name  and  opened  that  account 
because  he  loaned  money  out  on  weekly  pay- 
ments, and  if  he  ktaned  It  in  his  own  name 
he  could  not  charge  commission;  that  he 
was  also  accommodating  one  of  bis  friends 
by  checks  signed  "M.  Klein,"  and  did  not 
want  it  to  appear  that  his  checks  were  used 
for  accommodation  paper.  The  evidence  also 
tends  to  show  that  at  the  time  of  the  discus- 
sion between  Singer  and  the  officials  of  the 
West  Side  National  Bank  with  reference  to 
the  payment  of  the  three  certified  checks  in 
question,  and  sfaorUy  thereafter,  Vice  Presi- 
dent EUenbogen  went  to  the  Wentworth  Ave- 
nue Savings  Bank  and  saw  Naso;  that  this 
was  after  banking  hours,  and  Naso  told  him 
that  he  could  not  pay  those  checks  until  he 
saw  Singer.  Naso  testified  that  on  that 
same  day  Singer  had  given  him  a  check  for 
$746  and  $55  in  currency  to  apply  on  the  pay- 
ment of  these  certified  checks ;  that  the  next 
morning  after  he  had  told  Vice  President 
Elenbogen  that  he  did  not  want  to  do  any- 
thing about  those  checks  until  he  had  seen 
Singer,  Singer  took  back  from  him  the  check 
for  $745.  Naso  further  testified  that  he  had 
never  seen  the  three  certified  checks  in  ques- 
tion after  he  gave  them  to  Singer  to  be  de- 
posited in  the  West  Side  National  Bank. 
These  three  certified  checks  were  sent  by  the 
West  Side  National  Bank  to  the  federal  re- 
serve bank  for  collection.  Assistant  Cashier 
Carr  of  this  last-named  bank  testified  that 
three  diecks  for  the  amounts  li^  question 
were  received  from  the  West  Side  National 
Bank  drawn  upon  the  Wentworth  Avenue 
Savings  Bank ;  that  In  the  due  course  of  the 
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business  of  the  federal  reserve  bank  they 
would  be  sent  b7  mall  for  collection  to  the 
Wentworth  Avenue  Savings  Bank;  that  the 
employ^  of  that  bank  who  then  had  charge 
of  mailing  out  such  checks  were  at  the  time 
of  the  trial  absent  In  government  service  In 
France ;  that  witness  did  not  know  positive- 
ly that  these  checks  had  been  mailed  out,  and 
did  not  know  that  the  men  who  had  charge 
of  that  work  would  be  able  to  swear  posi- 
tively, if  they  were  here,  that  such  checks 
had  been  mailed  to  the  Wentworth  Avenue 
Savings  Bank.  Carr  further  testified  that 
these  three  certified  checks  had  never  been 
paid  to  the  federal  reserve  bank,  but  had 
been  charged  back  to  the  account  of  the  West 
Side  National  Bank.  The  evidence  tends  to 
show  that  there  was  a  balance  against  Sing- 
er In  the  West  Side  National  Bank's  account, 
at  the  time  the  Wentworth  Avenue  Savings 
Bank  was  closed  out,  of  $1,250.18,  and  that 
neither  this  balance  nor  the  amount  of  the 
three  certified  checks  had  ever  been  paid  to 
said  bank. 

Ck>unsel  for  plaintlfl  in  error  first  argue 
that  Singer  should  have  been  granted  a  con- 
tinuance, and  not  forced  to  go  to  trial  at  the 
time  he  did.  The  record  shows  that  Singer 
was  Indicted  September  28,  1017,  and  the 
case  was  continued  from  time  to  time  until 
Oetober  7,  1918,  when  It  came  up  for  trial, 
and  that  attorneys  Owens  and  Herson  ap- 
peared In  court  on  his  belialf.  Attorney 
Owens,  former  connty  Judge  of  Cook  <^unty, 
stated  that  he  was  not  the  attorney  of  rec- 
ord In  the  case  and  had  not  Intended  to  try 
It;  that  Attorney  Christensen,  who  was  the 
attorney  of  record,  was  then  engaged  in  the 
I.  W.  W.  cases  in  the  federal  court  before 
Judge  Landls,  and  had  been  engaged  there 
for  some  weeks  before,  and  that  plaintiff 
in  error's  case  ought  not  to  be  forced  to  trial 
until  after  Attorney  Christensen  was  through 
with  the  trial  of  the  I.  W.  W.  cases.  Judge 
Owens  stated  that  he  had  only  discussed  the 
merits  of  the  case  briefly  with  plaintifT  in 
error,  and  had  not  attempted  to  go  tnto  the 
details,  and  had  not  prepared  for  the  trial, 
and  could  not  fairly  present  the  merits  of 
the  case  for  the  plalntlfT  in  error.  Attorney 
Herson  stated  that  he  bad  never  tried  a  crim- 
inal case  and  only  appeared  for  plalntiet  in 
error  as  his  friend ;  that  he  had  understood 
that  the  case  was  to  be  settled  along  the  line 
of  a  civil  case;  that  there  had  been  several 
civil  cases  started  by  the  West  Side  National 
Bank  against  Singer,  and  that  he  understood 
some  agreement  was  to  be  made  between  the 
bank  ofildals  and  Singer  with  reference  to 
the  settlement  of  the  account,  and  he  asked 
for  a  continuance  until  Attorney  Christensen 
should  be  prepared  to  take  up  the  trial  of 
the  case  tor  Singer.  The  trial  judge  stated 
that  he  had  told  Singer  and  one  or  both  of 
the  attorneys  then  present,  two  weeks  before. 
In  open  court,  that  Singer  must  be  prepared 


to  have  his  case  tried  in  the  near  future; 
that  he  had  told  Singer,  in  effect,  that  be 
could  not  grant  him  a  continuance,  until. 
Christensen  finished  the  trial  of  the  I.  W.  W. 
cases  and  that  the  case  must  go  to  trial.  It 
appears  that  the  trial  was  entered  upon  at 
once.  Attorneys  Owens  and  Herson  remaining 
in  court  and  looking  after  the  interests  of 
Singer  until  the  verdict  was  reached. 

[1,2]  Counsel  for  plain tifT  in  error  argue 
that  under  the  rule  of  the  criminal^  court 
which  states,  in  substance,  that  when  the 
state's  attorney,  or  the  attorney  for  the 
accused,  Is  necessarily  engaged  in.  the  trial 
of  a  case  in  another  court,  the  case  shall  be 
passed  until  the  assistant  state's  attorney  or 
the  attorney  for  the  accused  has  finished  his 
present  engagement,  this  case  should  have 
been  passed  or  continued;  but  the  rule  also 
states  that  a  continuance  shall  only  be  grant- 
ed In  the  sound  discretion  of  the  court,  and 
If.  the  party  asking  for  the  delay  shows  that 
he  used  due  diligence  to  be  ready  for  the 
trial,  and  would  have  been  ready  but  for  the 
engagement  of  counsel.  This  rule,  fairly  con- 
strued. Is  in  .accordance  with  the  established 
practice  in  such  matters.  The  question  ot 
granting  a  continuance  because  counsel  is  en- 
gaged in  another  case  is  largely  in  the  sound 
Judicial  discretion  of  the  trial  court,  and 
will  only  be  disturbed  on  api>eal  when  it  is 
shown  that  that  discretion  has  been  abused. 
Long  y.  People,  135  111.  435,  25  N.  B.  851,  10 
U  B.  A.  48;  Condon  v.  Brockway,  157  111. 
90,  41  N.  S.  634.  W)e  think  It  is  dear,  from 
a  reading  of  this  record  as  to  what  took 
place  at  the  time  the  Judge  Insisted  upon  the 
trial  going  on,  that  there  was  no  abuse  of 
the  discretion  on  the  part  of  the  trial  court. 
Of  course,  no  person  accused  of  crime  ought 
to  be  forced  to  the  trial  of  bis  case  without 
a  reasonable  opportunity  to  employ  coun- 
sel and  properly  prepare  for  trial;  but  proper 
practice  does  not  require,  nor  does  the  rule 
of  the  criminal  court  of  Cook  county,  that  if 
the  counsel  of  record  for  the  accused  is  en- 
gaged in  another  trial  the  trial  must  be  put 
off  Indefinitely  to  permit  his  regular  coun- 
sel to  finish  the  other  trial.  If  it  appears  that 
such  trial  will  last  for  a  considerable  length 
of  time  thereafter.  The  trial  judge  had  in- 
formed plaintiff  In  error,  some  two  weeks 
before,  that  the  case  must  be  tried.  In  view 
of  the  nature  of  the  case,  this  would  give 
him  time  to  employ  other  counsel  and  be 
properly  prepared  to  try  the  case  when  It 
was  called.  We  do  not  think  any  error 
was-  made  by  the  court  In  compelling  plain- 
tiff In  error  to  go  on  with  the  trial  without 
waiting  until  after  Attorney  Christensen  was 
through  with  his  work  In  the  trial  of  the 
I.  W.  W.  cases  In  the  federal  court  More- 
over, we  think  from  the  record  that  the  in- 
terests of  plaintiff  in  error  were  well  taken 
care  of  by  the  attorneys  who  acted  for  him 
during  the  triaL 
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ri]  ConnBel  for  plaintiff  in  error  fnrflier 
argue  that  the  court  Improperly  admitted 
I>arol  proof  as  to  the  contents  of  the  three 
certifled  checks  in  qnestion  without  first 
showing  that  the  original  cbedcs  cotdd  not 
be  produced  in  court  Ttils  objection  seems 
to  be  raised  for  the  first  time  in  tills  court. 
Purfberraore,  we  think  that  tlie  proof  does 
show  that  the  checks  could  not  be  found. 
The  argument  for  the  state  is  that  these 
checks  were  sent  for  collection  by  the  fed- 
eral reserye  bank  by  mail  to  Singer's  savings 
bank,  and  that,  as  Naso  testified  that  as  a 
rule  all  mail  was  opened  by  Singer,-  it  Is  a 
fair  conclusion  that  these  checks  were  re- 
ceived by  Singer  and  destroyed.  It  is  true 
that  Singer  himself  denied  that  he  opened 
all  the  mall  or  that  he  knew  anything  about 
where  these  checks  were.  However  that  may 
be,  we  think  the  evidence  in  the  record  clear- 
ly shows  that  the  checks  could,  not  be  found, 
and  that  therefore  parol  evidence  as  to  the 
contents  was  admissible. 

[4,  S]  It  is  also  argued  by  counsel  for 
plaintiff  in  error  that  error  was  committed 
in  the  trial  court  In  permitting  the  state's  at- 
torney to  ask  plaintiff  In  'error  on  the  wit- 
ness stand  if  be ,  had  not  previously  been 
accused  of  a  crime  or  misdemeanor,  if  he 
had  not  theretofore  gone  imder  assumed  or 
different  names,  and  If  Judge  Londis,  of  the 
federal  court,  had  not  threatened  to  send 
him  to'  Jail  for  30  days.  The  record  shows 
that  the  first  reference  to  his  trouble  with 
Judge  Landls  was  brought  out  on  the  cross- 
examination  of  Naso  by  Singer's  own  coun- 
sel, and  that  the  examination  by  the  state's 
attorney  with  reference  to  that  trouble  was 
made  in  an  attempt  to  have  him  explain  the 
details  of  it.  We  do  not  think  it  was  proper 
for  the  state's  attorney  to  ask  plainfiff  in 
error  with  reference  to  any  other  offenses 
or  with  reference  to  having  gone  under  as- 
sumed names,  unless  he  had  proof  as  to  such 
matters,  and  thereafter  offered  such  proof 
and  showed  it  to  be  material  and  admissible. 
In  view  of  this  record,  however,  we  do  not 
think  that  the  actl<Hi  of  the  state's  attorney 
In  this  regard  is  of  such  a  nature  as  to  cause 
a  reversal  of  the  case. 

[6]  Counsel  also  complain  of  a  statement 
made- by  one  Healy,  who,  they  allege,  was  one 
of  the  assistants  in  the  prosecution  of  this 
case,  that  plaintiff  in  error  was  not  a  new 
man  in  the  courts,  either  in  the  criminal  or  in 
the  United  States  court  So  far  as  we  can 
Judge  from  this  record,  Healy  was  not  one 
of  the  attorney's  in  the  case,  but  was  ad- 
vising In  the  prosecution  because  he  was 
the  president  of  the  West  Side  National 
Bank,  and  knew  the  facts  with  reference  to 
the  transaction  for  which  Singer  was  being 
prosecuted.  This  statement  was  made  by 
Healy  in  open  court  in  answer  to  the  sugges- 
tions of  Attorney  Herson  about  an  attempted 
settlemMit  with  the  bank,  and  was  made  for 
tlie  purpose  of  refuting  the  statement  of 


attorneys  for  Singer  that  he  bad  not  had 
sufficient  time  in  which  to  properly  prepare 
for  the  trial  of  his  case,  and  that  therefore 
a  continuance  ought  to  be  granted.  In  view 
of  the  statements  made  by  Attorney  Herson 
on  these  questions,  we  do  not  ttilnk  reTers.< 
ible  error  was  committed  by  this  statement 
of  President  Healy  as  to  Singer  not  being  a 
new  man  in  the  courts.  There  is  nothing  in 
the  record  to  show  that  any  of  the  Jurors  who 
tried  the  case  heard  this  statement  of  Healy. 
Indeed,  it  was  made  before  the  Jury  were 
called  into  the  box,  and  the  fair  inference 
would  be  from  this  record  that  none  of  those 
who  served  on  the  Jury  heard  it. 

[7]  Counsel  for  plaintiff  in  error  also  in- 
sist that  the  interests  of  Singer  were  im- 
properly prejudiced  by  an  answer  of  witness 
Naso  when  he  was  on  "the  stand,  to  the  effect 
that  Singer  had  beaten  Naso's  old  father 
out  of  ?3,500.  This  answer  was  volunteered 
by  Naso  when  he  was  being  cross-examined 
by  the  attorney  for  Singer,  and  was  prompt- 
ly stricken  out  by  the  court  on  the  motion  of 
said  attorney.  Of  course,  the  answer  was 
entirely  improper ;  but  Naso  was  being  sharp- 
ly cross-examined  in  an  attempt  to  show 
that  he  was  as  much  responsible  for  the 
condition  of  the  bank  as  Singer,  if  not  more 
so,  and  it  was  quite  natural  that  Naso  should 
resent  such  questions.  The  fact  that  he 
volunteered  such  Improper  evidaice  was  not 
reversible  error.  ' 

[t]  It  is  further  insisted  by  counsel  for 
plaintiff  in  error  that  he  was  wrongly  In- 
dicted for  the  confidence  game ;  that  bis  act, 
even  though  he  was  guilty,  only  made  him 
gnlltjr  under  section  102d  of  the  Criminal 
Code  (Hurd's  Stat  1917,  p.  973);  and  that  he 
conid  only  be  convicted  under  that  statute 
for  a  misdaneanor,  whereas  under  the  con- 
fidence game  statute  he  was  convicted  of  a 
felony.  If  the  transaction  for  which  he  was 
prosecuted  was  such  as  to  show  that  be  was 
guUty  under  the  confidence  game  statute, 
therf  was  no  error  In  trying  and  convicting 
him  under  such  statute,  even  though  he  was 
also  guilty,  by  reason  of  the  same  acts,  un- 
der said  section  102d  of  the  Criminal  Code. 
By  the  same  act  a  party  may  be  guilty  of 
several  offenses.  The  crime  of  murder  may 
embrace  an  assault  with  a  deadly  weapon 
with  Intent  to  inflict  a  bodily  injury,  or  an 
assault  and  battery.  By  the  same  act  a  per- 
son may  be  gallty  of  several  distinct  lar- 
cenies. Freeland  v.  People,  16  111.  380;  Nagel 
V.  People,  229  111.  698,  82  N.  a  315,  and  cases 
cited. 

[9, 1 0]  Counsel  also  argue  earnestly  that 
section  102d  of  the  Criminal  Code,  heretofore 
referred  to,  being  passed  as  a  special  statute, 
repeals  the  general  statute  on  confidence 
game  so  far  as  it  refers  to  fraudulent  diecks. 
We  cannot  so  hold.  Section  98  of  the  Crimi- 
nal Code  was  passed  for  the  purpose  of  cover- 
ing confidence  games,  regardless  of  whether 
or  not  a  false  or  fraudulent  check  was  part 
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of  the  means,  Instrument  or  device  used  to 
carry  out  the  scheme.  The  special  statute 
passed  In  1917  (section  102d  of  Criminal  Code) 
■was  plainly  enacted  for  the  purpose  of  cover- 
ing the  intent  to  defraud  by  making  or  using 
in  any  way  a  check,  draft  or  order  for  the 
payment  of  money  upon  any  l)ank  or  other 
depository  when  no  sufQcient  funds  were  held 
by  such  bank  or  other  deposltojT  for  the  pay- 
ment thereof.  This  last  section  of  the  Crim- 
inal Code  had  nothing  to  do  with  the  crime 
of  the  confidence  game  and  in  no  way  refer- 
red to  it  We  shall  have  occasion  hereinafter 
to  refer  to  what  is  understood  to  be  a  con- 
fidence game  under  the  Criminal  Code  of  this 
state.  It  is  plain  on  this  record  that  the 
making  of  false  or  bogus  checks  was  only 
one  act  in  a  series  of  acts  which  tended  to 
prove  that  plaintiff  In  error  had  practiced  the 
confidence  game  in  swindling  the  West  Side 
National  Bank.  It  is  true  that  if  the  Legisla- 
ture had  enacted  section  102d  of  the  Criminal 
Code  for  the  purpose  of  covering  the  same 
Identical  offense  covered  by  said  section  98, 
so  far  as  it  referred  to  fraudulent  or  bogus 
checks,  then,  under  the  reasoning  of  the  au 
thoritles  dted  by  counsel  for  plaintiff  in  error 
(36  Oyc.  1152 ;  26  Am.  &  Eng.  Bncy.  of  I^aw 
[2d  Ed.]  738;  People  v.  Klpley,  171  lU.  44, 
49  N.  B.  229,  41  L.  B.  A.  775;  Deneen  v.  Un- 
verzagt,  225  111.  378,  80  N.  E.  321,  8  Ann.  Cas. 
396),  there  might  be  merit  in  their  argument 
that  plaintiff  in  error  should  have  been  in- 
dicted under  said  section  102d  Instead  of 
being  indicted  for  the  confidence  game,  but 
the  law  is  that  a  general  act  will  not  be  re- 
pealed pro  tanto  by  a  subsequent  special  act 
when  the  two  acts  can  stand  together  (26 
Am.  &  Eng.  Ency.  of  Law  [2d  Ed.]  743,  and 
cases  there  cited).  Holding,  as  we  do,  that 
the  proof  shows  that  plaintiff  in  error  was 
guilty  of  the'  confidence  game  by  a  series  of 
acts  wbldi,  taken  together,  so  prove,  we'  can- 
not hold,  on  this  record,  that  he  was  simply 
guilty  of  violating  the  provisions  of  section 
102d  in  passing  fraudulent  checks  upon  a 
bank  when  he  did  not  have  sufficient  funds  in 
the  bank  to  pay  such  checks. 

[11,12]  Counsel  for  plaintiff  In  error  ear- 
nestly argue  that  there  is  no  competent  evi- 
dence in  the  record  showing  that  plaintiff  in 
error  was  guilty  of  the  confidence  game. 
This  court  has  stated  more  than  once  that 
any  scheme  whereby  a  swindler  wins  the 
confidence  of  his  victim  and  swindles  him 
out  of  bis  money  by  taking  advantage  of  such 
confidence  is  a  confidence  game.  People  v. 
Poladexter,  243  111.  68,  90  N.  E.  261 ;  Morton 
V.  People,  47  111.  468 ;  Du  Bois  v.  People,  200 
in.  157,  65  N.  E.  658,  93  Am.  St  Rep.  183. 
The  use  of  valid  contracts  in  a  swindling 
scheme  does  not  prevent  said  scheme  from- 
being  a  confidence  game.  Chllson  v.  People, 
224  111.  635,  79  N.  E.  934.  In  the  present  case 
plaintiff  in  error  had  two  bank  accounts, 
according  to  bis  own  testimony,  before  he 


opened  his  account  with  the  West  Side  Na- 
tional Bank.  The  evidence  shows  that  there 
was  neter  any  mcmey  In.  Klein's  account  in 
the  Wentworth  Avenue  Savings  Bank;  that, 
in  order  to  show  there  was  money  In  that 
account,  at  the  direction  of  plaintiff  in  error 
his  assistant  cashier  had  made  a  number  of 
false  entries  in  the  books;  that  thereafter 
plaintiff  In  error,  pursuant  to  a  scheme, 
sought  to  cash  (dieCks  in  the  West  Side  Na- 
tional Bank  to  a  much  greater  amount  than 
the  actual  amount  of  money  in  his  bank; 
that  he  told  the  West  Side  National  Bank 
officials  that  M.  Klein  was  a  rich  man  on  the 
north  side,  when  Klein  was  a  fictitious  per- 
son. The  evidence  shows,  without  contradic- 
tion, that  Singer's  bank  was  at  that  time  in  a 
failing  condition,  and  tends  strongly  to  show 
that  it  was  unable  to  pay  its  depositors,  and 
that  as  he  himself  admits,  he  was  rapidly 
losing  his  depositors  on  account  of  the  agita- 
tion against  private  banks ;  and  while  there 
is  merit  in  the  suggestion  that  a  business 
man  of  reasonable  sense  would  not  attempt  to 
get  the  money  from  the  West  Side  National 
Bank  in  the  manner  contended  by  the  state, 
yet  we  think  the  evidence  conclusively  shows 
that  Singer  did  attempt  to  get  the  money 
from  the  West  Side  National  Bank  in  the 
way  contended  for  by  the  state  when  he  did 
not  have  any  cash  or  other  assets  in  bis  bank 
sufficient  to  pay  the  three  certified  checks 
here  in  question.  While  it  is  true  that  the 
vice  president  of  the  West  Side  National 
Bank  stated,  at  the  time  Singer  complained 
because  the  $600  dxeek.  was  not  cashed,  that 
if  they  cashed  the  new  checks  before  the 
certified  checks  were  paid  they  would  simply 
be  loaning  him  money,  it  Is  apparent  from 
the  record  that  Elenbogen  would  not  have 
cashed  this  $600  check  Lf  It  had  not  been  for 
the  fact  that  tl)e  three  certified  checks  had 
been  deposited  by  Singer  with  the  West  Side 
National  Bank,  and  that  he  was  told  by  Sing- 
er that  these  certified  checks  had  been  al- 
ready cashed  by  the  Wentworth  Avenue  Sav- 
ings Bank,  and  If  Naso,  as  assistant  cashier 
of  the  Wentworth  Avenne  Savings  Bank,  had 
not  informed  the  officials  of  the  West  Side 
National  Bank  that  these  certified  checks 
were  good.  It  is  true  that  some  of  the  f>rin- 
clpal  incriminating  testimony  against  plain- 
tiff in  error  was  given  by  his  former  employ^, 
Naso ;  bnt  it  is  not  true  that  the  evldeace  Jus- 
tifying his  conviction  depends  solely  upon 
the  uncorroborated  testimony  of  Naso.  There 
was  much  evidence  In  the  record  that  tended 
strongly  to  support  Naso's  testimony  as  to 
the  business  of  the  bank  and  the  condition  it 
was  in  at  the  time  of  this  transaction,  and 
also  to  corroborate  him  as  to  the  transaction 
with  reference  to  the  Klein  account  in  the 
savings  bank,  and  that  said  account  was  a 
"dummy"  account  made  up  at  the  directioc 
of  Singer.  Indeed,  Singer's  own  testimony  in 
its    material   features    corroborates    Naso's 
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testimony  on  many  of  tlie  vital  questions  in 
the  casa  The  evidence  fully  Justified  the 
verdict  of  tha  Jury  and  the  judgment  of  the 
trial  court 

We  find  no  reversible  error  In  the  record. 
The  judgment  of  the  criminal  court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


(23S  Mass.  4fi) 

BDELSTONB  et  aL  v.  SCHIMMEL       * 
(two   CBBes). 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  21,  1919.) 

1.  Cabbikss  «=»83— Delivebt  of  Qood»— Ab- 

SENCK  OF  BlIX  of  IiADIRO. 

In  the  absence  of  explanatory  evidence  and 
finding  respecting  the  bill  of  lading  issued  by 
the  carrier  of  goods  sold  by  plaintiffs  to  defend- 
ant, and  its  effect  on  delivery  to  defendant  at 
destination,  it  must  be  assumed  that  mere  fail- 
ure of  plaintiff  sellers  to  forward  it  to  defend- 
ant had  no  effect  on  his  right  to  demand  deliv- 
ery of  the  goods  in  New  York. 

2.  Cabbiebs  ^=383— Cabbiaob  of  Goods— Dk- 

MVEBT    WlTHOtTT    PBODUCTION    OF    BlLX,    OF 
IiADIKG. 

The  general  rule  is  that  a  nonnegotiable 
contract  of  shipment  by  a  common  carrier  is 
discharged  by  delivery  to  the  consignee  without 
sarrender  or  production  of  the  bill  of  lading; 
the  fact  that  one  is  consignee  being  evidence 
of  ownership. 

5.  Sales  «s»201(4)— Delivebt  to  Gabbieb. 

Ordinarily,  in  case  of  a  sale  of  goods  to  be 
shipfted  by  the  seller  from  one  place  to  another, 
delivery  to  the  carrier  is  delivery  to  the  buyer, 
unless  there  Is  a  special  agreement  to  the 
contrary. 

4.  'Saias  «=>190— Dbuvebt  to  Cabbies. 

Delivery  of  the  goods  to  a  common  carrier, 
together  with  the  taking  of  a  noimegotiable 
bill  of  lading  in  the  name  of  the  buyer,  was 
strong  proof  of  intention  by  the  sellers  to 
transfer  title  to  the  buyer. 

6.  Tbial   ®=>404(1)— AcTioif   by   Sbixebs  — 
Genebal  Findinci — Effect. 

The  general  finding  of  the  trial  judge  in 
favor  of  the  sellers  of  goods  suing  for  the  price 
imported  a  finding  in  their  favor  on  the  point  of 
delivery  to  the  buyer. 

4.  Sales  iS=>201(4)— Delivebt  to  Cabbibb— 
Passino  of  TrrLE. 
Where  the  sellers  delivered  goods  to  a  rail- 
road for  carriage  to  the  buyer,  taking  a  nonne- 
gotiable bill  of  lading  in  name  of  buyer,  con- 
tract was  executed  and  title  passed,  despite  at- 
tempt of  sellers  by  notice  to  carrier  to  prevent 
delivery  to  buyer  at  destination,  and  despite 
letters  whereby  sellers  endeavored  to  get  buy- 
ers to  pay  before  due  date. 

7.  Sales  ®=>18a— Repudiation  bt  BtrrEK— 
Insistence  on  Ebboneous  Meuobanduu. 

Where  goods  were  sold  by  oral  negotiation 
*t  5%  cents  a  pound,  but  an  unsigned  memo- 
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randum,  dictated  by  the  sellers,  mistakenly  stat- 
ed the  price  as  4%  cents  a  pound,  of  which  the 
buyer  attempted  to  take  advantage  by  persist- 
ently declaring  the  memorandum  expressed  the 
correct  terms,  bis  conduct  constituted  a  repu- 
diation of  the  contract  and  a  breach. 

8.  Sales  <*=>384(2)— Repudiation  bt  Buteb 
— Measube  of  Daicaqes. 

Where  the  buyer  of  goods  without  right  re- 
pudiated the  contract,  the  measure  of  the  sell- 
ers' damages  was  the  difference  between  the 
contract  price  and  the  fair  market  price  at 
the  time  and  place. 

9.  Sales  <S=>383— Bjepudiatioh   bt  Butibt- 
Dauaobs— Evidenob. 

In  action,  for  damages  for  breach  of  con- 
tract to  buy  car  of  .wiUowed  picker  at  5% 
cents  a  pound,  testimony  of  sellers  that  at  time 
buyer  repudiated  by  his  insistence  on  an  errone- 
ous statement  of  price  in  the  sales  slip,  the 
goods  were  worth  6  to  6%  cents  a  pound,  held 
sufficient  to  warrant  finding  for  the  sellers. 

Appeal  from  Municipal  Court  of  Boston, 
Appellate  Division;  James  P.  Parmenter, 
Judge. 

Actions  by  Harry  Edelstone  and  others 
against  Harry  Schimmel.  In  the  first  case 
there  was  finding  for  plaintiffs,  and  the 
case  was  reported  to  the  appellate  division  of 
the  MuBidpal  Court  of  the  dty  of  Boston, 
which  vacated  the  finding,  and  directed  judg- 
ment for  defendant,  and  plaintiff  appeals. 
In  the  second  case  there  was  finding  for 
plaintifrs,  and  the  case  was  reported  to  the 
appellate  division,  which  dismissed  the  re- 
port, and  defendant  appeals.  In  the  first 
case,  finding  for  plaintiffs  ordered  to  stand, 
and  judgment  ordered  accordingly;  in  the 
second  case,  order  dismissing  report  affirmed. 

The  evidence  on  the  issue  of  plaintiffs*  dam- 
ages In  the  second  case  was  their  testimony 
that  there  was  no  general  market  price  for 
the  wlllowed  picker  sold  by  them,  but  that 
In  early  January,  1917,  the  price  of  such 
goods  had  advanced,  and  they  were  worth 
6  to  6%  cents  a  pound.  The  controversy  be- 
tween the  parties  as  to  the  mistake  In  plain- 
tiffs' sales  slip  In  Its  statement  of  the  price 
occurred  early  In  January. 

Leon  R.  Eyges  and  Samuel  B.  Ftnkel,  both 
of  Boston,  for  appellant 

Philip  Rubenstein,  of  Boston,  for  appd- 
lees.         , 

RUGO,  O.  J.  These  are  two  actions  of 
contract  based  upon  sales  of  goods.  For  con- 
venience we  treat  each  case  separately. 

First  Case. 

This  Is  an  action  to  recover  for  goods  sold 
and  delivered.  Op.  December  29, 1916,  the  de- 
fendant at  the  plaintiffs'  place  of  business  In 
Boston  made  an  agreement  to  buy  of  the 
plaintlfls — 
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"ten  (W)  bales  of  oil  mill  motea  at  4%  c.  per 
pound,  f.  o.  b.  Boston  terms  1%  10  net  SO 
days,  to  be  shipped  by  the  N.  T.,  N.  H.  &  H.  B. 
R. — to  be  shipped  at  once  to  New  York." 

There  was  no  dispute  between  the  parties 
as  to  the  terms  of  this  agreement.  These 
goods  were  shipped  to  the  defendant  by  the 
carrier  named  on  December  30,  1916,  and  a 
nonnegotlable  bill  of  lading  was  issued  on 
that  date,  the  defendant  being  named  as  con- 
signee. This  bill  of  lading  was  not  forwarded 
to  the  defendant,  but  was  retained  by  l^he 
platntifCs,  who  sent  no  notice  to  the  defend- 
ant respecting  it  Owing  to  other  dlflterences 
between  the  parties,  the  plaintitCs  on  January 
11,  1917;  and  again  four  days  later  wrote  in 
substance  to  the  defendant  that  they  would 
not  deliver  to  him  the  oil  mill  motes  unless 
he  accepted  and  paid  demand  or  sight  draft 
less  one  per  cent  discount  The  plaintiffs  also 
notified  the  carrier  at  Boston  on  January  9 
not  to  deliver  the  mill  motes  to  the  defend- 
ant The  defendant  on  January  11,  1917, 
brought  suit  in  New  York  City  for  breach  of 
contract  and  there  attached  goods  of  the 
plaintiffs  alleged  to  be  in  {he  possession  of 
the  New  York,  New  Haven  &  Hartford  Rail- 
road< 

[1,t]  The  bill  of  lading  is  not  printed  In 
the  record.  The  plaintiffs  testified  that  the 
"defendant  could  get  the  goods  on  arrival 
without  bill  of  lading."  The  defendant  testi- 
fied that  without  the  "bill  of  lading,  as  mat- 
ters stood,  he  could  not  get  possession  of  the 
mill  motes."  The  court  refused  to  grant  the 
defendant's  sixth  request  for  ruling,  which 
amongst  other  matters  contained  a  statement 
of  fact  to  the  effect  that  the  defendant  could 
nof  obtain  the  possession  of  the  motes  with- 
out the  bill  of  lading.  There  was  no  other 
evidence  and  no  express  finding  respecting 
the  bill  of  lading  and  Its  effect  on  delivery 
to  the  defendant  in  New  York.  Under  the 
circumstances  It  must  be  assumed  that  mere 
failure  of  the  plaintiffs  to  forward  It  to  the 
deffflidant  had  no  effect  on  his  right  to  de- 
mand delivery  of  the  goods  In  New  York.  See 
in  this  connection  In  Matter  BiUs  of  lading, 
14  Interst  Com.  Com'n  R.  346,  and  New 
York  Central  &  Hudson  River  Railroad  Co. 
v.  York  &  Whitney  Co.,  280  Mass.  206,  213, 
217,  119  N.  E.  856.  It  is  the  general  rule  that 
a  nonnegotiable  contract  of  shipment  by  a 
commcm  carrier  is  discharged  by  delivery  to 
the  consignee  without  the  surrender  or  pro- 
duction of  the  blU  of  lading.  The  fact  that 
one  Is  consignee  Is  evidence  of  ownership. 
Brown  V.  Floerscheim  Mercantile  Co.,  206 
Mass.  373,  375,  92  N.  E.  494;.  Rosenbush  v. 
Bemhelmer,  211  Mass.  146,  149,  151,  97  N.  B. 
984.  Ann.  Oas.  1913A,  1317. 

ri-6]  The  contract  between  the  parties  was 
plain.  The  ordinary  rule  Is  that,  in  case  of 
sales  of  goods  to  be  shipped  by  the  vendor 
from  one  place  to  another,  delivery  to  the 
carrier  is  delivery  to  the  buyer  unless  there 
Is  q)ecial  agreement  to  the  contrary.    Fecii- 


teler  v.  Whittemore,  205  Mass.  8,  ll,  81  N.  EL 
156;  Twltchell-ChampUn  Co.  v.  Radovsky, 
207  Mass.  72,  78,  92  N.  B.  1038 ;  Levy  v.  Rad- 

kay,  232  Mass. ,  123  N.  E.  97;    Sales  Act, 

St  1808,  c.  237,  S!  19  and  46.  Delivery  of 
the  goods  to  the  carrier  together  with  the 
taking  of  a  nonnegotiable  bill  of  lading  In 
the  name  of  the  defendant  was  strong  proof 
of  Intention  by  the  plaintiffs  to  transfer  the 
title  to  the  defendant  Wlgton  v.  Bowley,  130 
Mass.  252.  The  general  finding  of  the  trial 
Judge  in  favor  of  the  plaintiffs  imported  a 
finding  in  their  favor  on  the  point  of  deliv- 
ery. 

[II  The  attempt  of  the  plaintiffs  by  notice 
to  the  carrier  not  to  deliver  to  the  defendant 
was  not  of  decisive  consequence.  The  goods 
theretofore  had  been  delivered  to  the  carrier; 
it  held  as  bailee  for  the  defoidant  to  whom 
the  title  had  passed.  The  letters  of  the 
plaintiffs  endeavoring  to  get  the  defendant 
to  pay  before  the  due  date  of  the  contract 
were  ineffectual  to  restore  to  them  a  title 
which  already  had  vested  In  the  defendant 
These  subsequent  acts  of  the  plaintiffs  had 
no  effect  upon  substantial  elements  of  the 
contract  which  were  already  executed.  R. 
H.  White  Co.  V.  Remlck,  198  Mass.  41,  48, 
84  N.  B.  113;  Daley  v.  People's  Building, 
Loan  &  Saving  Ass'n,  178  Mass.  13,  18,  69  N. 
B.  452.  The  finding  of  fact  of  the  trial  Judge 
in  favor  of  the  plaintiffs  was  warranted  by 
the  evidfflice.  No  error  of  law  is  disclosed 
on  the  record.  The  finding  of  the  Judge  for 
the  plaintiffs  Is  to  stand  and  Judgment  is  to 
be  entered  accordingly. 

So  ordered. 

Second  Case. 

[7]  This  la  an  action  to  recover  dama^ 
for  breach  of  a  contract  by  the  defendant  to 
buy  of  the  plaintiffs  a  car  of  wlllowed  idcker 
at  6%  cents  per  pound.  The  negotiations 
were  oral.  When  the  bargain  was  struck,  an 
unsigned  memorandum  dictated  by  one  of  the 
plaintiffs  was  written,  in  wbldi  the  price  was 
stated  as  4%  cents  per  pound.  The  Judge 
found  on  conflicting  evidence  that  this  was  a 
mistake  and  that  the  price  agreed  upon  was 
5%  cents  per  pound,  that  the  defendant  repu- 
diated the  sale,  and  that  until  such  repudia- 
tion the  plaintiffs  were  ready  and  willing  to 
perform  the  contract,  and  that  thereafter  the 
plaintiffs  resumed  control  of  tlie  property. 
The  evidence  disclosed  by  the  record  plainly 
wiarranted  the  finding  that  the  terms  of  the 
agreement  actually  made  were  clear,  that  the 
defendant  seized  upon  the  clerical  error  in 
the  sales  slip  or  memorandum  and  persistent- 
ly declared  that  that  expressed  the  terms  of 
the  contract  His  conduct  In  this  connection 
constituted  a  repudiation  of  the  only  contract 
made.  Utter  denial  of  an  essential  term  of  a 
contract  may  be  equivalent  to  a  disavowal  of 
the  contract  Moreover,  the  defendant  re- 
fused seasonably  to  give  shipping  instruc- 
tions.   Mullaly  V.  Austin,  97  Mass.  30;  King 
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(S3S  Mats.  U7) 
HacQUABRIB. 


(Sapremc  Judicial  Court  of  Massachusetts. 
SufEolk.    May  26,  1910.) 


Uasa.)  PODKXnr  ▼.  MacQUARRIE 

(lit  N.K.) 

▼.  Falst,  lei  Mass.  449,  87  N.  B.  456;  Keldor 
Elonr  MUls  Ca  t.  Linden,  230  Mass.  119, 130, 
1191?.  E.  698. 

[S,  I]  The  correct  rule  of  law  was  followed 
In  assessing  damages.  It  was  the  difference 
between  the  contract  price  and  the  fair.  1.  Frauds,  Statutte  or  «=>63(2)— Title  of 
market  price  at  the*  time  and  place  fixed '  Subi.esse£— Eviction 
by  the  contract  for  performance.  Bactle  I  Under  Statute  of  Frauds  (Rev.  Laws,  c. 
▼.  Qulnby,  206  Mass.  260,  268,  02  N.  B.  451.  127)  i  3,  where  premises  were  leased  by  de- 
The  eyldence,  while  sUght  upon  this  point,  I  t«»^*"t.  «»*  ^  ^f^  °?t  individuaUy,  but 
cannot  be  pronounced  insufficient  to  warrant  ^.*  ^.';''*^..!"_^!'l.*  ^!?f!!°  l'f_^U°.?lT: 
the  finding.  Houghton  t.  Furbush,  185  Mass. 
251,  70  N.  B.  49 ;  Maynard  v.  Royal  Worces- 


ter Corset  Co.,  200  Mass.  1,  8,  85  M.  £.  877. 
Order  dismissing  report  affirmed. 

(233  Mass.  UM) 

AMODKyS  OASB.    In  re  JOHN  S.  LANB  ft 
SON.    In  re  ROYAL  INDEMNITY  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.     May  21,  1919.) 

Masteb  and   Skbvant    «=»417(7)  —  Wobk- 
MKN's  Coufznsatton   ACT  —   RxTiKW   or 
Findino  07  Accident  Board. 
On  a  matter  of  fact  the  conclusion  of  tlie 
Industrial  Accident  Board  is  final,  and  cannot 
be  reversed,  unless  guita  unsupported  by  evi- 
dence. 

Appeal  from  Superior  Court,  Hampden 
County. 

Proceeding  for  compensation  for  injuries, 
under  the  Workmen's  Compensation  Act  (St. 
1011,  c.  761.  as  amended  by  St.  1912,  c.  671), 
t)y  Satvatore  Amodlo,  opposed  by  John  S. 
Lone  &  Son,  the  employer,  and  the  Royal  In- 
demnity Company,  the  Insurer.  Additional 
compensation  was  denied,  the  denial  affirmed 
by  the  superior  court,  and  from  Its  'decree, 
the  employ^  appeals.    Affirmed. 

SlMo  Martlndll,  of  Springfield,  tor  appel- 
lant. 

Thomas  H.  Calhoun  and  Edward  J.  SulU- 
van,  both  of  Boston,  for  appellee  Insurer. 

PBR  CDBIAM.  This  case  comes  before 
ns  by  appeal  from  a  decree  of  the  superior 
court  affirming  a  decision  of  the  Industrial 
Accident  Board,  which  in  turn  adopted  and 
confirmed  the  finding  of  the  single  member. 
The  record  presents  no  question  of  law  what- 
ever. Whether  the  employe  was  entitled  to 
a  finding  in  his  favor  was  wholly  a  matter 
of  fact  On  a  matter  of  fact  the  conclusion 
of  the  Industrial  Accident  Board  la  final  and 
cannot  be  reversed  unless  quite  unsupported 
by  evidence:  There  Is  no  ground  for  disturb- 
ing their  finding  in  the  case  at  bar,  which  Is 
covered  in  every  particular  by  the  Case  of 
Pass,  232  Mass.  615,,  122  N.  E.  642,  and  deci- 
sions there  collected. 

Decree  affirmed.' 


tiff,  but  there  was  no  written  assignment  of 
the  lease  from  the  lessee  to  the  trust,  having 
no  title  under  his  lease  from  the  trust,  plain- 
tiff cannot  recover  against  defendant  for  an 
eviction. 

2.  Frauds,  Statute  of  9=>158(4)  —  Lbase  — . 

Assignment  in  Writinq — StrmciEwcY  of 

Bvidenoe. 
In  an  action  for  eviction  by  the  lessee  of  a 
trust  against  the  owner  of  the  premises  who 
leased  to  a  trustee  individually,  evidence  held 
insufficient  to  show  an  assignment  in  writing 
satisfying  Statute  of  Frauds  (Rev.  Laws,  c.  127) 
{  3,  from  the  trustee  as  an  individual  to  the 
trust  or  to  himself  as  trustee. 

5.  Frauds,  Statute  of  «=3l44— Lbask— Es- 

TOPPBI« 

The  lessee  firom  a  trust  of  premises  leased 
by  the  owner  to  a  trustee  aS  an  individual  can- 
not recover  from  the  ovmer  on  any  ground  of 
estoppel,  on  account  of  the  statute  of  frauds, 
there  having  been  no  written  assignment  of 
the  lease  from  the  individual  to  the  trust,  or  to 
himself  as  trustee,  despite  assurances  by  the 
owner's  agent  to  plaintiff  leasee  that  the  lease 
to  him  from  the  trust  .wss  all  right,  which 
were  followed  by  the  lessee's  payment  of  rent 
and  making  of  repairs. 

4.  IiANDLOBD   AND   TENANT  «=3lOS(l),    275  — 

Failure  to  Pat  Rent— Riobt  to  Enter. 
Lease  of  a  building  to  a  trustee  as  an  in- 
dividual, the  trustee  as  such  thereafter  leasing 
to  plaintiff,  was  broken  by  the  failure  of  the 
trustee  as  an  individual  to  pay  rent  according 
to  its  terms,  and  the  owner  had  the  right  to 
enter  for  the  breach  of  covenant  under  her 
right  reserved  in  the  lease. 

6.  Landlord  and  Tenant  «=s»180(1)  —  Ten- 
ant AT  Will— Right  to  Recoves  fob  Evic- 
tion. 

A  tenant  at  will  cannot  recover  damages  as 
for  an  unlawful  eviction. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty;   Charles  F.  Jenney,  Judge. 

Action  of  contract  for  damages  for  evic- 
tion by  David  Podren  against  Eliza  B.  Mac- 
Quarrle,  wherein  demurrer  as  to  the  second 
count  of  the  declaration  was  overruled,  and 
defendant  appealed.  Verdict  for  plaintiff 
was  rendered,  and  the  case  reported  to  the 
Supreme  Judicial  Ck)urt  Judgment  ordered 
for  defendant  / 

The  report  of  the  case  follows: 

This  is  an  action  of  contract  in  which  the 
plaintiff  seeks  to  recover  damages  for  eviction 
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from  •  More  formerly  occupied  by  him,  and 
comprising  a  part  of  tlie  building  numbered 
75  and  77  Broad  street,  Boston,  Mass.,  said 
store  being  situated  on  the  corner  of  Battery- 
march  and  Broad  streets. 

The  plaintiff's  writ  and  declaration  contained 
two  counts,  to  each  of  which  the  defendant  duly 
demurred.  The  superior  court  sustained  the  de- 
fendant's demurrer  as  to  the  first  count  and 
overruled  the  defendant's  demurrer  as  to  the 
second  count.  The  defendant  duly  appealed 
£r<»n  the  decree  of  the  superior  court  overruling 
her  demurrer  as  to  said  second  count.  The 
pleadings  may  be  referred  ta 

Buring  the  entire  time  involved  in  this  case, 
the  defendant  was  the  owner  of  said  building. 
On  February  21,  1913,  she  made  a  written 
lease  under  seal  of  the  entire  building  to  Fred 
Lu  Hewitt  for  a  term  of  five  years,  beginning 
March  1,  1913.  This  lease  was  made  subject 
to  a  lease  of  the ,  three  upper  stories  to  the 
Stork  Company,  dated  October  1,  1912,  for  five 
years  from  that  date,  which  lease  was  assigned 
to  said  Hewitt.  The  lease  contained  the  fol- 
lowing clauses: 

"And  the  lessee  further  covenants  and  prom- 
ises with  and  to  the  said  lessor,  that  the  lessee 
will  not  assign  this  lease,  nor  make  nor  allow 
to  be  made  any  unlawful,  improper  or  offensive 
use  of  said  premises,  nor  any  use  which  will 
invalidate  the  lessor's  insurance,  nor  any  al- 
terations or  additions  which  shall  make  the 
premises  less  valuable  for  general  occupancy 
during  the  term  aforesaid,  without  the  consent 
of  the  lessor  thereto  first  being  obtained  in  writ- 
ing (the  lessor  agrees  that  the  lessee  may  sub- 
let all  or  portions  of  the  demised  premises  for 
all  or  «  part  of  said  term),  and  that  it  shall 
be  lawful  for  the  lessor,  at  seasonable  times 
to  enter  into  and  upon  the  leased  premises  to 
examine  the  condition  thereof  and  to  make  re- 
pairs, if  the  lessor  shall  so  elect" 

"No  assent,  express  or  implied  by  the  lessor, 
to  any  breach  by  the  lessee  of  any  of  the  cove- 
nants herein  contained  shall  operate  as  a  waiv- 
er of  any  succeeding  breach  of  covenant" 
'  "If  the  whole  or  any  part  of  the  premises 
shall  be  destroyed  or  damaged  by  fire,  water 
or  otherwise,  or  by  the  use  or  abuse  of  the  city 
water  or  by  the  leakage  or  bursting  of  water 
or  steam  pipes  in  any  part  of  the  bnilding,  or 
from  the  electric  wires,  pipes,  mains  or  ma- 
chinery, or  in  any  other  way  or  manner,  no 
part  of  said  loss  or  damage  is  to  be  charged 
to  or  be  borne  by  the  lessor,  in  any  case  what- 
ever, and  that  in  no  case  whatever  shall  the  les- 
sor be  liable  to  the  lessee  for  any  injury  or  dam- 
age to  any  person  on  the  leased  premises  or  in 
or  about  the  said  building  occasioned  by  any 
cause  whatsoever,  except  such  injury  or  damage 
to  person  or  property  as  may  be  directly  caused 
by  the  negligence  of  the  lessor  or  his  agents  or 
servants." 

"And  provided  also  that  these  presents  are 
upon  condition  that  If  the  lessee  does  or  shall 
neglect  or  fail  to  perform  or  observe  any  or 
either  of  the  covenants  contained  in  this  in- 
strument which  on  the  lessee's  part  are  to  be 
performed  or  observed  •  •  •  or  if  a  receiver 
of  the  whole  or  any  part  of  the  property  of  the 
lessee  shall  be  appointed,  then,  and  in  either  of 
the  said  cases  the  lessor  lawfully  may,  immedi- 
ately or  at  any  time  thereafter  and  whilst  such 
neglect  or  default,  if  any,  continues,  and  with- 


out further  notice  or  demand,  enter  into  and  np- 
on  the  said  premises  or  any  part  thereof  in  tb* 
name  of  the  whole,  and  repossess  the  same  a* 
of  the  lessor's  former  estate  and  expel  the  lesseo 
and  those  claiming  under  the  lessee  and  remove 
their  effects  forcibly  (if  necessary)  without  be- 
ing taken  or  deemed  guilty  of  any  manner  ot 
trespass  and  without  prejudice  to  any  remedies 
which  might  otherwise  be  used  for  arrears  of 
rent  or  preceding  breach  of  covenant  and  that 
upon  entry  as  aforesaid  the  said  term  shall  cease 
and  be  ended." 

"The  lease  contained  no  express  covenant  of 
quiet  enjoyment" 

On  May  25,  1914,  said  Hewitt,  as  trustee  of 
the  Briggs  trust  under  a  declaration  of  trust 
dated  AprU  10,  1913,  recorded  with  Suffolk 
Deeds,  Book  3721,  page  161,  and  hereinafter 
referred  to  as  Hewitt  trustee,  executed  a  lease 
under  seal  to  the  plaintiff,  Podren,  of  the  store 
referred  to  in  the  first  paragraph  of  this  re- 
port for  a  period  of  three  years  and  eight 
months,  commencing  June  1,  1914,  at  a  rental 
of  $50  per  month,  payable  in  advance;  said 
Hewitt  executed  said  lease  "as  trustee,  but  not 
individually."  A  copy  of  said  lease  is  annexed 
to  the  declaration.  The  defendant  duly  excepted 
to  the  admission  of  this  lease  in  evidence.  On 
July  21,  1915,  Hewitt  as  trustee  wrote  to  the 
plaintiff  the  following  letter: 

"Mr.  Abram  Hoffecker,  15  Beacon  street  Bos- 
t<Mi,  will  hereafter  have  charge  of  the  property, 
75-77  Broad  street  Boston,  and  yon  are  here* 
by  authorized  to  pay  your  future  rents  to  him 
or  to  his  order.  [Signed]  Fred  I*.  Hewitt, 
Trustee  of  the  Briggs  Tlrust" 

The  following  letters  were  in  evidence: 

One  Mated  March  10,  1915,  signed  by  the 
Briggs  trust  and  addressed  to  HoSe<^er  in 
which  the  writer  states  as  follows: 

."We  are  inclosing  yon  herewith  demand  note 
for  $47S.43  to  take  np  note  which  cornea  due 
to-day  at  the  Puritan,  Trust  Oo. 

"It  is  impossible  for  uB  to  pay  anything  on 
this  note  at  this  time  as  we  have  ascertained 
at  the  city  hall  that  the' Broad  street  taxes  will 
not  be  advertised  for  a  tax  sale  until  the  31st 
of  this  month,  and  '  are  therefore  making  ar- 
rangements to  take  care  of  the  taxes  by  that 
time.  [Signed]  Briggs  Trust,  by  J.  W.  Rob- 
bins." 

Another  dated  July  21,  1916,  addressed  to 
Abram  Hoffecker  as  follows: 

"I  inclose  yon  herewith  letters  to  the  three 
tenants  at  the  property  75-77  Broad  street 
Boston  in  order  that  you  may  be  able  to  collect 
the  rents  there.  [Signed]  Fred  L.  Hewitt, 
Trustee  of  the  Briggs  Trust" 

Another  dated  August  3,  1915,  addressed  to 
Abram  Hoffecker  as  follows: 

"Inclosed  please  find  note  for  $100  and  check 
for  $25.65  in  payment  of  note  for  $125.63  due 
August  10th  plus  two  cents  for  stamps.  Please 
return  the  old  note  to  us  at  your  earliest  con- 
venience, and  oblige.  [Signed]  Briggs  Trust 
by  M.  S. 

"P.  S.— This  is  the  best  that  I  can  do  at  the 
present  time,  but  feel  satisfied  that  another  re- 
newal will  not  be  necessary." 

Another  dated  August  16,  1916,  addreased  to 
Abram  Hoffecker  as  follows: 

"As  yon  have  taken  possession  of  the  prop- 
erty at  76-77  Broad  street,  Boston  and  accepted 
a  surrender  of  the  lease,  we  are  advising  yoa 
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of  the  contents  of  a  letter  which  we  received 
feom  the  eleVator  inspector,  etc.  We  would 
suggest  your  looking  into  the  same  at  joat  earli- 
est convenience.  [Signed]  Briggs  Trust,  by  3. 
W.  Eobbins." 

Another  dated  August  24,  1915,  addressed  to 
Abram  HoSecker  as  foUows: 

"We  are  inclosing  you  herewith  check  for 
$10.20,  being  $10  interest  on  note  due  August 
26  and  20  cents  for  stamps,  also  a  renewal  note 
for  $1,000  due  October  26,  1915  in  payment  of 
note  due  August  26th.  [Signed]  Briggs  Trust, 
by  M.  S." 

Another  dated  August  27,  1916,  addressed  to 
Abram  Eo&ecker  as  follows: 

"In  accordance  with  our  arrangement  with 
you,  we  inclose  you  herewith  lease  of  the  Stork 
Company  properly  assigned.  [Signed]  Briggs 
Trust,  by  Fred  L.  Hewitt,  M.  S." 

Another  dated  October  16,  1915,  addressed  to 
Abram  Hoffecker  as  follows: 

"We  are  inclosing  you  herewith  check  for  $50 
on  account.  This  is  the  best  we  can  do  at  the 
present  time.  [Signed]  Briggs  Trust,  by 
M.  S." 

Theae  letters  were  admitted  subject  to  the  ex- 
ception of  the  defendant,  which  exception  was 
taken  to  their  admission  when  offered  together, 
and  was  not  to  individual  letters,  except  as  to 
the  letter  of  August  16,  1915,  to  the  admission 
of  which  specific  exception  was  taken. 

The  plaintiff  also  introduced  in  evidence  jiine 
receipts,  purporting  to  run  from  Abram  Hof- 
fecker, agent,  to  Fred  L.  Hewitt,  for  rent  of  the 
building  75  and  77  Broad  street,  said  receipts 
being  dated  June  1,  July  1,  August  1,  September 
1,  October  1,  October  31,  December  1,  Decem- 
ber 31,  1914,  and  February  1,  1915,  for  the 
rental  of  said  building  for  the  time  between 
May  1,  1914,  and  January  31,  1916.  Said  re- 
ceipts did  not  describe  Hewitt  as  trustee. 

He  further  introduced  in  evidence,  subject  to 
the  exception  of  the  defendant,  three  promis- 
sory notes.  These  notes  were  all  signed  as  fol- 
lows: "Briggs  Trust,  by  Fred  I*  Hewitt,  Trus- 
tee"—and  were  all  payable  to  Abram  Hoffecker 
individually.  The  first  of  these,  dated  June  26, 
1915,  was  for  $1,000,  and  when  introduced  in 
evidence  bore  the  following  canceled  indorse- 
ments: "Waiving  demand  and.  notice.  Abram 
HoSecker.  Eliza  B.  MacQuarrie."  The  sec- 
ond of  these,  dated  July  10,  1015,  was  for  $125 
and  ,bore  the  following  canceled  indorsement: 
"Waiving  demand  and  notice.  Abram  Hoffeck- 
er." The  third  of  these,  dated  February  16v 
1915,  was  for  $476.43,  and  bore  the  same  can- 
celed indorsement  as  the  second  note. 

Mr.  Arthur  W.  Blakemore,  a  lawyer,  called 
by  the  plaintiff,  produced  the  above-mentioned 
copies  of  letters,  receipts  and  notes  from  the 
files  of  the  Briggs  trust  of  which  he  testified 
he  was  the  duly  appointed  receiver  in  bank- 
ruptcy. No  assignment  in  writing  of  the  Mac- 
Quarrie-Hewitt  lease  by  Fred  L.  Hewitt  to  Fred 
Li.  Hewitt,  trustee  of  the  Briggs  trust,  was 
found  among  the  papers  of  the  Briggs  trust. 

The  plaintiff  testified  as  follows  subject  to 
the  defendant's  exceptions  as  to  the  conversa- 
tions between  the  plaintiff  and  HoSecker  in 
the  defendant's  absence: 

"The  lease  of  May  25,  1014,  was  duly  execut- 
ed between  Hewitt  trustee  and  myself,  and 
thereafter  I  regularly  paid  to  the  lessor  the 
rental  of  $50  a  month  until  July,  1916.  In 
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that  month  I  received  a  letter  from  Hewitt 
trustee  telling  me  that  some  one  else  would 
have  charge  of  the  proi>erty  and  authorizing 
me  to  pay  the  rents  to  him.  I  cannot  read 
English.  Eight  or  ten  days  afterwards  Mr. 
HoSecker  came  to  my  store.  My'wife  was  pres- 
ent at  the  time.  He  said  that  Mr.  Hewitt  had 
nothing  more  to  do  with  the  property,  that  the 
property  now  belongs  to  his  niece,  and  that  be, 
Hoffecker,  would  collect  the  rents  for  her.  He 
said  that  he,  Hoffecker,  and  his  niece  had  taken 
over  the  building  and  the  leases,  that  she  had 
given  the  property  over  to  him  and  he  would 
handle  the  building  for  her." 

"I  showed  him  my  lease  and  asked  whether 
it  was  all  right.  He  said  the  lease  was  all 
right  as  long  as  I  paid  the  rent,  that  I  got  the 
lease  for  two  years  and  eight  months,  and  it  is' 
O.  K.  He  said  the  rent  under  that  lease  after 
that  should  be  paid  to  him,  that  Mr.  Hewitt  had 
nothing  more  to  do  with  the  lease.  I  told 
him  again,  'So  long  as  my  lease  is  all  right 
I  would  pay  you  the  rent,'  and  I  paid  him  $50 
for  the  month  and  he  gave  me  a  receipt  and  he 
went  out.  I  looked  for  the  receipt  and  could  not 
find  it  I  lost  my  receipts  for  rent  in  moving. 
After  that  I  paid  the  rent  to  Hoffecker  for 
several  months."  /  * 

"In  the  fall  of  1915,  Mr.  Hoffecker  was  in  my 
store  and  I  asked  him  to  put  a  new  window 
front  in  my  store  on  the  Batterymarch  street 
side.  My  wife  was  present  at  the  time.  I  told 
him  it  would  help  my  business.  He  said  'Tou 
have  two  years  and  a  few  months'  more  lease 
and  you  are  getting  the  rent  pretty  cheap. 
When  you  think  it  will  pay  you,  you  go  ahead 
and  fix  it  yourself.'  I  said,  'Go  ahead  and  fix 
the  place  myself !  Iwould  like  to  find  out  again 
about  the  lease.'  He  said,  'Mr.  Podren,  when 
I  say  once  to  you  that  the  lease  is  good,  it  is 
good,  you  don't  need  to  ask  me  again.'  I  said, 
'Then,  I  wUl  go  and  fix  up  the  window  myself.' 
I  then  hired  a  carpenter  and  an  electrician  and 
had  the  alteration  made  at  an  expense  of  $75. 
After  that  I  continued  to  pay  rent  to  Hoffecker. 
A  few  weeks  before  January  12,  1916,  HoSecker, 
the  defendant,  a  lawyer  and  a  real  estate  man 
from  the  lunch  room  called  at  my  store  to- 
gether. Hoffecker  said  that  they  had  leased  the 
whole  building  to  the  Waldorf  I>unch  and  that 
he  had  nothing  to  do  with  this  place,  nothing 
to  do  with  this  office  any  more.  He  sidd  that 
my  lease  was  no  good  because  I  got  it  from 
Mr.  Hewitt  who  had  failed  and  his  lease  with 
the  owner  was  broken.  I  reminded  him  that 
when  he  started  collecting  rent  from  me  he 
had-  told  me  that  the  lease  was  all  right  as 
long  as  I  paid  the  rent>  He  said:  'That  is 
business.  I  have  a  chance  to  let  the  building 
for  fifteen  years  to  the  Waldorf  Lunch  for  $5,- 

000  a  year.'    I  said';   'I  am  not  here  very  long. 

1  just  started  with  a  little  money.  Tou  see 
that  little  store.  It  is  all  I  have  but  my  name, 
and  in  fact  half  of  that  merchandise  is  not 
paid  for.  It  belongs  to  the  wholesalers,,  and 
you  will  make  me  move  and  the  wholesalers  will 
find  that  I  have  moved  and  they  will  foreclose 
and  what  shall  I  do?'  He  said:  'I  can't  help 
you.'  I  said:  'Do  you  think  it  is  right  that 
you  act  in  this  way?  You  are  using  me  just  as 
you  like,  just  as  if  I  was  a  rag.'  She  said: 
'Mr.  Hoffecker  is  my  uncle  and  my  agent.  He 
is  attending  to  all  matters  connected  with  the 
building  and  has  handled  the  building  for  me 


Digitized  by 


Google 


838 


123  NORTHBA.S'TORN  BEPORTEIB 


since  I  owned  It.  I  do  not  know  anything  of 
business  matters  and  leave  everything  to  Mr. 
HofEecker.' " 

"Q.  Did  anybody  say  they  were  evicting  you 
or  putting  y^u  ont,  did  you  hear  your  name 
mentioned?    A.  Xes,  sir. 

"Q.  You  are  sure  of  that?  A.  Well,  he,  came 
in  and  introduced — 

"Court.  The  question  is,  are  you  sure  of 
that? 

"A.  Then  they  said,  'Here  Is  Mr.  Podren.' 

"Q.  Are  you  sure  he  mentioned  your  name? 

"Court.  That  is  the  question  that  is  asked 
you. 

"A.  I  heard  the  mention  of  my  name,  but  I 
did  not  know  what  it  was  about. 

"Q.  And  you  did  not  hear  your  name  after 
that?  A.  They  said,  ;Good-bye,  Mr.  Podren; 
I  will  leave  the  real  estate  man  to  yoQ.' 

"The  lawyer  and  Hoffecker  took  the  defend- 
ant by  her  arm  and  led  her  out  of  the  store. 
I  never  saw  the  defendant  again  or  had  any 
talk  with  her  after  that.  On  January  12,  1916, 
a  notice  was  handed  to  me  by  an  ejectment 
company  requiring  me  to  vacate  in  48  hours. 
I  have  not  the  notice  which  was  handed  to  me. 
I  posted  amine  in  the  window  to  show  the  people 
how  the  people  were  using  me.  My  neighbor 
gave  me  his,  which  was  as  follows: 

"  'Notice  to  Quit  from  Leasee  Under  a  Written 

Lease. 
"  'Commonwealth  of  Massachusetts,  Suffolk— ss.: 

"  'January  12,  1916. 
"  To  Thompson  te  Company 

"  'Ton  wUl  please  take  notice  that  the  Kelsey 
Company,  the  owner  of  the  premises  now  oc- 
cupied by  you,  namely,  the  store  on  first  floor 
and  basement  in  building  on  Broad  street  in  the 
city  of  Boston  and  numbered  75  on  said  street, 
together  witb  all  the  appurtenances  tbereto  be- 
longing, has  executed  and  delivered  to  me  a  writ- 
ten lease  of  the  said  premises  for  the  term  of 
one  year  from  and  indnding  said  date.  As 
I  desire  to  take  possession  of  the  premises  yon 
will  please  vacate  them  without  delay. 

"'[Signed]    Thomas  H.  King.    [Seal.] 

"  'By  decision  of  the  Supreme  Court  48  hours 
is  sufficient  notice  for  parties  to  vacate. 

'"Dawes  Ejectment  Company. 
(With  a  rubber  stamp) 
On  the  back  with  a  rubber  stamp: 

"  'Dawes  Ejectment  Company, 

"'81   Roxbury   Street,  Roibury. 
"  'Opposite  Roxbury  Municipal  Court  House.' 

"After  I  got  the  notice,  the  sheriff  came  to  see 
me.  He  told  me  that  if  I  did  not  get  out  he 
would  put  me  ont  Then  I  got  out  because 
I  got  to  get  out  I  took  that  notice  to  Mr. 
Hoffccker  at  bis  office  at  16  Beacon  street, 
Boston. 

"Q.  Did  you  go  to  see  Hoffecker  after  you 
got  the  notice?  A  I  went  to  see  him  up  to 
his  office  on  Beacon  street 

"Q.  What  did  he  say  to  yon?  A.  He  said, 
1  could  not  help  you,  because  I  leased  the 
whole  building  for  16  years  to  the  Kelsey  Com- 
pany.' 

"Q.  Whether  or  not  at  that  time  he  said 
anything  to  you  about  getting  out?    A.  Tea. 

"Q.  What  did  he  say?  A.  You  have  to  go 
out  because  the  building  Is  turned  over  to  the 
Kelsey  Company. 


"I  did  not  go  to  see  the  defenDant  and  never 
tried  to  find  out  from  her  anything  about  my 
lease.  I  also  went  to  see  Mr.  Hewitt  I  took 
the  Kelsey  Company  notice  to  my  lawyer,  Mr. 
Rubenstein.  I  did  not  go  near  the  Dawes  Eject- 
ment Company.  The  sheriff  came  to  see  me 
between  the  time  when  I  got  the  Kelsey  Com- 
pany notice  and  before  I  moved.  Ha  told  me 
that  if  I  did  not  get  ont  he  would  put  me  out 
We  stayed  at  the  Broad  street  store  until  we 
got  a  place  to  move  the  stock  to,  some  two  or 
three  weeks.  We  paid  a  mover  to  come  and 
take  the  stock  out  and  that  was  about  two  or 
three  weeks  after  January  12th.  Nobody  came 
and  threw  us  out  A  Uttle  later  I  hired  a  store 
at  66  Broad  street  at  $66  a  month  where  I  am 
now  doing  business.  I  did  not  get  into  the  new 
store  for  six  weeks  after  I  left  the  76  Broad 
street  store."  ' 

Mrs.  Podren,  the  plaintiff's  wtfe,  testified  in 
behalf  of  the  plaintiff  and  stated  that  she  was 
present  in  the  plaintiff's  store  in  July,  1915,  and 
several  months  later  when  Mr.  Hoffecker  called 
and  talked  with  her  husband.  She  corroborated 
the  plaintiffs  testimony  above  set  forth  with 
relation  to  the  conversations  between  the  plain- 
tiff and  Hoffecker,  when  he  first  called  in  July, 
1915,  and  later  when  they  discussed  the  altera- 
tion of  the  show  window  on  the  Batterymardi 
street  side  of  the  store. 

Testimony  was  introdnfeed  tending  to  show 
that  Fred  L.  Hevntt  had  no  Boston  residence 
or  place  of  business;  that  he  was  then  in 
Washington  and  had  been  in  Florida  during,  the 
winter. 

Charles  C.  Barton,  called  by  the  defendant 
testified  as  follovra: 

"On  December  30,  1916,  the  defendant  a 
Mr.  Farley,  Mr.  Hoffecker  and  I  called  at  the 
plaintiff's  store  at  76  Broad  street,  Boston.  I 
told  the  plaintiff  that  the  d^endant  was  on  the 
premises  to  take  iKWSession  as  lessor  under  a 
lease  to  Mr.  Hewitt.  I  had  prepared  a  writ- 
ten statement  which  she  read,  as  follows: 

"  'I,  EUza  B.  Macquarrie,  the  owner  of  the 
premises  numbered  7&-77  Broad  street,  Boston, 
Mass.,  and  the  lessor  in  a  written  lease  to 
Fred  L.  Hewitt,  dated  February  21,  1913,  cov- 
ering said  premises,  do  hereby,  on  December 
30,  1915,  in  accordance  with  the  power  reserved 
to  me  in  and  by  the  terms  of  said  lease,  enter 
into  and  upon  tiie  said  premises  and  repossess 
the  same  as  of  my  former  estate,  for  breach  of 
the  covenants  therein  contained  to  be  perform- 
ed on  the  part  of  said  FVed  L.  Hewitt  and  more 
particularly  for  the  nonpayment  of  rent  4ue  un- 
der and  by  the  terms  of  said  lease.' 

"The  plaintiff  claimed  that  hebad  a  lease,  and 
I  said  that  the  defendant  could  not  recognise 
it.  He  complained  that  he  had  gone  to  the 
expense  of  putting  in  a  show  window,  and  I 
said  that  it  was  unfortunate,  that  the  defend- 
ant had  nothing  to  do  with  it,  and  that  the 
plaintiff  must  take  the  consequences  of  the 
breach  of  Hewitt's  lease.  The  plaintiff  said  he 
had  been  paying  rent  to  Mr.  Hoffecker,  and  I 
said  that  Hoffeckeif  bad  been  collecting  rent 
applying  it  on  account  of  the  rent  due  from 
Hewitt  I  told  the  plaintiff  that  repairs  would 
have  to  be  made  on  the  premises  for  the  Kelsey 
Company,  the  new  tenant  to  whom  we  had  given 
the  lease,  and  that  he  might  stay  until  the  re- 
pairs were  begun.  I  have  no  recollection  of 
hearing  tlie  statements  which  the  plaintiff  testi- 
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fied  that  thft  defendant  mada.  I  do  not  recollect 
any  conversation  aboat  throwing  him  oat.  Be 
ezpreaaed  concern  attoot  the  acti<ni  we  were 
taking. 

"Q.  Yon  did  tell  him  that  he  had  to  get  out? 
A.  These  words  were  not  used. 

"Q.  But  that  is  the  substance  as  you  have 
testified  in  substance,  is  it  not  so?  A.  Un- 
doubtedly he  was  told  that  the  result  of  the 
action  which  we  were  taking  would  be  that  he 
had  to  get  out  in  substance. 

"On  December  31,  1915,  I  talked  with  Hewitt. 
He  said  that  Hoffecker  was  collecting  the  rents 
applying  them  to  the  amounts  that  Hewitt  owed 
under  the  lease.  On  December  31,  1915,  a 
notice  dated  December  30,  1915,  was  served  on 
Hewitt  in  which  the  defendant  notified  him  that 
as  owner  of  the  premises  76  and  77  Broad 
street  and  as  lessor  of  the  lease  dated  February 
21,  1913,  she  had  this  day  entered  into  and 
npon  the  premises  and  repossessed  the  same  as 
of  her  former  estate  for  breach  of  the  covenants 
contained  in  said  lease.  A  few  days  later  Pod- 
ren  called  upon  me  and  asked  if  something  could 
not  be  done.  I  told  him  that  nothing  could  be 
done  as  his  rights  depended  upon  the  lease  to 
Hewitt.  We  could  not  recognize  him  in  the 
matter.  I  had  a  conversation  with  Mr.  Hewitt 
in  which  he  told  me  that  Mr.  Hoffecker  was 
collecting  the  rent  of  the  Broad  street  building 
and  applying  it  to  the  amount  which  he,  Mr. 
Hewitt,  owed  under  the  lease,  that  the  amount 
whidi  he  then  owed  amounted  to  several  thou- 
sands of  dollars,  and  that  he  had  a  business 
matter  on  hand  which,  if  successful,  would  put 
him  in  a  position  to  pay  all  which-  he  owed 
under  the  lease.  Mr.  Hoffecker  is  deceased. 
He  died  not  over  a  fortnight  before  the  trial. 
Before  this  suit  commenced,  about  the  time  the 
defendant  took  possession  of  the  building,  I 
talked  with  Hoffecker  and  he  «aid  he  had  been 
collecting  rentals  on  the  building  and  applying 
them  to  the  amount  due  the  defendant  from 
Hewitt" 

It  appeared  that  subsequent  to  said  entry 
made  on  December  30,  1915,  the  defendant  made 
a  lease  dated  December  30,  1915,  of  the  entire 
building  to  tha  Kelsey  Company,  the  term  of 
which  leaae  was  to  begin  on  May  1,  1916,  and 
to  run  for  fifteen  years. 

The  above  constitutes  all  the  evidence  in  the 
case  material  to  the  issue  except  that  relating 
to  the  question  of  damages  whidi  is  not  in  is- 
sue. The  defendant  duly  moved  that  a  verdict 
be  ordered  for  her  and  excepted  to  the  refusal 
of  the  court  to  so  order.  The  case'waa  submit- 
ted to  the  jnry  with  the  stipulation  between  the 
parties  that  if  the  jury  found-  for  the  plaintiff 
the  judge  would  set  aside  the  verdict  and  report 
the  case  to  the  Supreme  Judicial  Ciourt.  If 
there  was  evidence  properly  admitted  which  war- 
ranted submission  of  the  case  to  the  jury,  judg- 
ment should  be  entered  for  the  plaintiff  in  the 
amount  found  by  the  jury,  otherwise  judgment 
should  be  entered  for  the  defendant.  The  jury 
returned  a. verdict  for  the  plaintiff  in  the  sum 
of  $1,200.  In  accordance  with  the  stipulation, 
the  verdict  has  been  set  aside  and  the  case  is 
herewith  reported  upon  the  terms  aet  forth  in 
the  stipulation. 

Fbllip  Rubensteln,  of  Boston,  for  plaintiff. 
James  W.  Spring,  of  Boston,  for  defendant 
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CARROIjIi,  J.  The  defendant  made  a 
written  lease  of  the  entire  baildlngs  num 
bered  75  and  77  Broad  street,  Boston,  to  Fred 
L.  Hewitt,  for  the  term  of  five  years  begin- 
ning March  1,  1913.  The  lease  provided  that 
it  was  not  to  be  assigned  without  the  written 
consent  of  the  lessor  and  the  right  was  re- 
served to  enter  for  breach  of  the  covenants, 
and  repossess  the  estate  "as  of  the  lessor's 
former  estate  and  expel  the  lessee  and  those 
claiming  under  the  lessee."  Hewitt  became 
tr-nstee  of  the  Brlggs  trust,  so  called,  under 
a  written  declaration  of  trust,  and  "as  trus- 
tee, but  not  individually,"  executed  a  lease, 
under  seal  to  the  plaintiff,  of  one  of  the 
stores  In  the  building,  for  the  term  of  three 
years  and  eight  months  beginning  June  1, 
1914.  There  was  evideace  that  Abram  Hoff- 
ecker, the  defendant's  agent,  attended  "to 
all  matters  connected  with  the  building"; 
that  on  July  21,  1915,  Hewitt  as  trustee 
vrote  the  plaintUT  directing  him  to  pay  the 
future  rent  to  Hoffecker;  and  that  thereaft- 
er for  several  months  the  plaintiff  paid 
Hoffecker  the  rent 

Hewitt  did  not  pay  the  rent  for  the. build- 
ing due  under  the  terms  of  the  lease,  and  on 
the  30th  day  of  December,  1915,  the  defend- 
ant made  an  entry  on  the  premises  for 
breach  of  the  covenants;  and  on  the  same 
day  she  made  a  lease  of  the  entire  building 
for  the  period  of  fifteen  years  from  May  1, 
1916,  to  the  Kelsey  Ck>mpany.  On  January  12, 
1916,  a  notice  to  quit  signed  by  James  H. 
King,  who  purported  to  have  a  written  lease 
of  the  plaintiff's  premises  for  the  term  of  one 
year  from  January  1,  1916,  from  the  Kelsey 
Company,  was  served  on  the  plaintiff.  After 
the  receipt  of  the  notice,  a  deputy  sheriff  saw 
the  plaintiff  and  told  him  that  if  be  did  not 
quit  the  premises  he  would  evict  him.  The 
plaintiff  testified  that  In  July,  1915,  he 
showed  his  lease  to  Hoffecker  and  asked  him 
"whether  It  was  all  right"  and  he  said  it 
was  "as  long  as  I  paid  the  rent" ;  and  rely- 
ing on  this  statement  the  plaintiff  made  re- 
pairs on  the  store.  There  was  no  evidence 
that  Hewitt,  the  lessee,  assigned  the  lease  to 
the  Brlggs  trust  or  to  himself  as  trustee, 
and  there  was  np  written  assent  of  the  de- 
fendant to  an  assignment  of  thte  least  to  any- 
one. 

[1]  The  plaintiff's  declaration  is  in  con- 
tract and  alleges  that  the  defendant  regard- 
less of  her  agreement,  unlawfully  evicted  the 
plaintiff  from  the  premises,  to  his  great  dam- 
age. The  plaintiff  bases  his  right  to  recover 
on  the  fact  that  he  was  in  possession  of  the 
premises  under  a  written  lease  from  Hewitt 
as  trustee  of  the  Brlggs  trust  The  defend- 
ant leased  the  ivemises  to  Hewitt  There 
Was  no  written  assignment  of  the  lease  from 
Hewitt  to  the  trust,  and  the  defendant  made 
no  agreement  with  any  lessee  other  than 
Hewitt;  she  never  consented  to  the  Brlggs 
trust  occupying  the  premises  as  the  assignee 
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of  the  lease,  and  so  far  as  the  plaintiff's 
-  rights  against  the  defendant  are  concerned, 
he  is  merely  a  tenant  at  will  unless  Hewitt 
as  trustee  of  the  Briggs  trust  derived  his 
title  from  the  defendant  The  plaintiff  has 
not  shown  this:  He  has  not  proved  that  the 
title  ever  passed  from  Hewitt,  or  that  there 
was  any  right  or  title  la  his  lessor  to  ex- 
ecute a  written  lease  of  the  premises.  Under 
the  statute  of  frauds  (Rev.  liaws,  c.  127,  i 
3),  an  estate  or  Interest  in  land  created  with- 
out an  instrument  in  writing  has  the  force 
and  effect  of  an  estate  at  will  only;  and  no 
estate  or  interest  in  land  can  be  assigned, 
granted  or  surrendered  except  by  an  instru- 
ment in  writing  or  by  operation  of  law. 
Having  no  title  under  his  lease  from  the 
trust,  even  if  the  other  elements  necessary  to 
establish  his  case  were  shown,  the  plaintiff 
cannot  recover  against  the  defendant.  See 
In  this  connection  Emery  v.  Boston  Terminal 
Ck).,  178  Mass.  172,  59  N.  B.  763,  86  Am.  St 
Rep.  473;  Mathews  v.  Carlton,  180  Mass. 
286,  75  N.  B.  637;  Scottl  V.  Bullock,  225 
Mass.  510,  114  N.  E.  674. 

[2]  Assuming  that  the  letters  and  the  prom- 
issory notes  payable  to  Hoffecker  signed 
"Briggs  Trust,  by  Fred  L.  Hewitt,  Trustee," 
and  the  evidence  of  other  transactions  were 
properly  admitted,  they  are  InsufiSdent  to 
show  an  assignment  in  writing  from  Hewitt 
to  the  trust  or  to  himself  as  trustee. 

[3]  The  plaintiff  contends  that  the  defend- 
ant is  estopped  to  deny  the  validity  of  his 
title  under  the  written  lease,  because  her 
agent  Hoffecker,  assured  the  plaintiff  that 
the  lease  from  the  trust  was  "all  right"  and 
that  the  plaintiff  thereafter  paid  the  rent 
and  made  repairs.  The  defendant  made  no 
written  contract  with  the  plaintiff.  The 
plaintiff's  lessor  had  no  title,  and  the  oral 
assurance  of  the  defendant's  agent  did  not 
make  the  lease  a  valid  instrument.  The 
statute  of  frauds  inrevents  the  plaintiff  from 
recovering.  The  defendant  is  not  estopped 
to  rely  on  her  rights  and  can  refuse  to  be 
bound  by  the  oral  assurance  of  her  agent 
that  the  lease  was  valid,  even  assuming  that 
he  had  authority  to  bind  her  by  such  a  state- 
ment See  Graves  v.  Goldthwalt,  153  Mass. 
268,  26  N.  E.  860,  10  L.  R.  A.  763;  Sarklsian 
V.  Teele,  201  Mass.  596,  608,  88  N.  B.  333; 
Sprague  v.  Kimball,  213  Mass.  380,  100  N.  B. 
622,  45  L.  R.  A.  (N.  S.)  962,  Ann.  Cas.  1914A, 
431.  In  Nelson  Theater  Co.  v.  Nelson,  216 
Mass.  30,  102  N.  E.  926,  relied  on  by  the 
plaintiff,  it  was  not  questioned  that  the  lease 
had  been  assigned. 

[4,  S]  Even  if  the  plaintifTs  lease  was  ex- 
ecuted by  one  who  held  a  title  to  the  entire 
building,  the  lease  to  Hewitt  was  broken  by 
his  failure  to  pay  the  rent  according  to  Its 
terms,  and  the  defendant  had  the  right  to 
enter  for  breads  of  this  covenant  See  Liggett 
Co.  V.  Wilson,  224  Mass.  456,  113  N.  B.  184, 


L.  R.  A.  1917A,  205.  In  answer  to  this  tbe 
plaintiff  contends  that  there  was  a  legal  sur- 
render  of  the  Hewitt  lease  to  the  defendant 
Without  intimating  that  there  was  evidence 
to  support  this  contention  (see  Rev.  Lews,  c. 
127,  J  3;  Smith  v.  Abbott,  221  Mass.  326, 
109  N.  B.  190),  it  is  sufficient  to  say  that,  as 
the  plaintiff  has  not  shown  that  he  was  pos- 
sessed of  an  estate  greater  than  a  tenancy 
at  will,  he  cannot  prevail.  It  also  is  unneces- 
sary to  consider  whether  there  was  any  evi- 
dence of  an  eviction  by  the  defendant.  See 
Aguglia  V.  Cavlcchia,  229  Mass.  263,  118  N. 
E.  283,  L.  R.  A.  19180,  59. 

As  there  was  no  evidence  to  warrant  the 
submission  of  the  case  to  the  Jury,  Judgment 
is  to  be  entered  for  tbe  defendant 

So  ordered. 


(233  «B88.  86) 

MANUFACTURERS'  NAT.  BANK  y.  SIMON 
MFG.  CO.  et  al.  GOLDSTEIN  v.  SAME. 
MASSACHUSETTS  TRUST  CO.  v.  SAMa 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  21,  1919.) 

1.  Affkal  and  Bbbob  «=>266(1)— Questions 
Reviewable  —  Lack  of  Exceptions  to 
Mastee's  Report. 

Where  objectioiiB  were  severally  filed  by  de- 
fendants in  equity  suits  to  the  master's  report 
but  no  exceptions  to  the  report  were  filed,  the 
only  question  for  the  Supreme  Judicial  Court 
is  whether  the  final  decrees  were  warranted  on 
the  pleadings  and  findings  of  the  master. 

2.  Apfeai,  and  Ebbob  9s»694(1)— Review— 
Absknck  of  Bvidenoe  fbov  Refobt. 

Where  the  evidence  is  not  reported,  the 
facts  found  by  tbe  master  must  be  taken  as  true 
for  the  purposes  of  appeals. 

3.  Fbaudxiixnt  Convetanoes  «=»301(2)  — 
Tbansfeb  bt  Oobpobation -^  SumoiENCY 
OT  Evidence. 

In  suit  by  creditors  of  manufacturing  com- 
pany to  readi  property  and  assets  transferred 
to  a  coat  company,  facts  found  by  master,  in- 
cluding noncompliance  with  St  1903,  c.  415^ 
held  to  warrant  finding  transfer  of  property 
was  a  positive  actual  fraud  on  creditors  of  man- 
ufacturing company,  in  which  coat  company 
participated,  having  been  effected  by  the  holder 
of  499  of  the  500  shares  of  the  manufacturing 
company's  stock  when  he  was  in  financial  diffi- 
culties. 

4.  FBAtJDULENT      (JONVETANCES      «=»183(1)   — 

Sttit  TO  Set  Aside— Credit  rou  Ahountb 

Paid. 
Where  tbe  acts  of  a  coat  company,  in  tak- 
ing over  the  property  and  assets  of  a  manu- 
facturing company  when  its  chief  stockholder 
was  in  financial  difficulties,  were  not  merely 
a  constructiTe  fraud  on  creditors  of  the  manu- 
facturing company,  but  amounted  to  a  positive 
actual  fraud,  in  suit  to  reach  the  assets  trans- 
ferred, the  coat  company  cannot  deduct  from 
the  assets  received  by  it  amounts  paid  to  mer- 
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dtandioe  creditors  of  the  mannfacturing  eom- 
paii7. 

5.  Bnxs  AND  Notes  €=9522-^Notics  or  Di- 
vaBsiow  OP  Proceeds— SumoiENOT  or  Bvi- 

OENCB. 

In  suit  to  reach  property  and  assets  of  man- 
tifacturing  company  transferred  to  a  coat  com- 
pany when  chief  stockholder  of  the  manufactur- 
ing company  was  in  financial  difficulties,  and  to 
recover  against  coat  company  on  notes  executed 
by  manufacturing  company,  evidence  held  to 
warrant  master's  conclusion  that  a  trust. com- 
pany which  discounted  notes  had  no  reason  to 
believe  proceeds  were  not  to  be  used  for  benefit 
of  mannfacturing  company,  but  were  to  be 
diverted  to  individual  business  of  chief  stock- 
holder.  ' 

6.  Bills  ard  Notes  «=>380  —  Discount  ih 
Good  Faith— Divebsion  or  Pboceeds. 

Where  a  ^ust  company,  which  discounted 
notes  of  a  company,  was  not  chargeable  with 
notice  that  the  proceeds  were  not  to  be  used  for 
the  benefit  of  the  company,  but  were  to  be  di- 
verted to  the  business  of  its  chief  stockholder, 
the  rights  of  the  trust  company  were  not  af- 
fected by  any  such  fraudulent  diversion  or  ap- 
.propriation  of  the  proceeds. 

Appeal  from  Superior  Oonrt,  Suffolk  OOnn- 
ty ;  William  Gushing  Wait,  Judge. 

Suits  by  the  Manufacturers'  National  Bank, 
by  Benjamin  Goldstein,  and  by  the  Massa- 
chusetts Trust  Company  against  the  Simon 
Manufacturing  C!ompany  and  others.  From 
■decrees  for  plaintiffs,  defendants  appeal. 
Decree  in  each  case  ordered  affirmed. 

The  findings  of  the  master  in  relation  to 
the  notes  discounted  by  plaintiff  Masaachn- 
setts  Trust  Company  were  as  follows: 

As  in  the  case  of  the  Manufacturers'  Nation- 
al Bank,  the  dealings  of  the  Simon  Manufactur- 
ing Company  with  the  Massachusetts  Trust 
Company  were  all  conducted  by  Simon,  and  re- 
lated solely  to  the  discount  of  notes  as  herein- 
after set  forth.  He  was  well  known  to  the 
officers  of  the  trust  company,  having  a  personal 
account  there  (although  the  Simon  Manufactur- 
ing Company  did  not),  being  a  frequent  caller, 
and  discussing  with  them  the  business  of  the 
Simon  Manufacturing  Company,  which  he  rep- 
resented as  highly  successful,  and  from  which 
they  understood  he  was  getting  large  returns. 

In  July,  1914,  the  trust  company  had  dis- 
counted for  him  personally  two  notes  for  $7,600 
each,  in  the  usual  course  of  business,  and  with 
reason  to  suppose  that  the  proceeds  were  to  be 
used  by  him  in  certain  real  estate  operations 
of  his  own.  These  notes  were  paid  by  Simon  at 
maturity.  They  were  both  made  by  Simon  and 
his  wife,  Estelle,  Jointly,  to  the  order  of  the 
trust  company,  and  bore  the  indorsement  of 
the  Simon  Manufacturing  Company  by  Sim<» 
»a  its  treasurer,  and  by  Simon  individually. 

In  addition  to  these  two  notes  the  trust  com- 
pany had  during  the  year  discounted  other  notes 
for  Simon,  payable  to  the  trust  company,  and. 
bearing  the  signature  of  the  Simon  Mannfactur- 
ing Company.    On  some  of  these  notes  Simon 
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alone  was  the  maker  and  the  Simon  Manu- 
facturing Company  the  indorser,  while  on  others 
the  situation  was  reversed;  the  trust  company 
regarding  Simon  and  the  Simon  Manufacturing 
Company  as  practically  identical  in  view  of  his 
complete  ownership  and  control  of  the  capital 
stock  and  business  of  the  corporation.  As  to 
whether  or  not  the  proceeds  of  such  discounts 
were  used  for  the  benefit  of  the  Simon  Manu- 
facturing Company,  as  distinguished  from  Si- 
mon, the  trust  company  had  no  knowledge. 

At  the  request  of  counsel  for  the  Simon  Man- 
ufacturing Company  I  find  (if  material)  that 
on  November  6,  1914,  the  trust  company  dis- 
counted for  the  C.  D.  Wright  Company  three 
notes  of  that  date  for  $1,(X)0  each,  made  by 
the  Wright  Company  to  the  order  of  the  trust 
company  on  two,  three,  and  four  months  re- 
spectively, and  ail  bearing  Simon's  individual 
indorsement  and  that  of  the  Simon  Manufactur- 
ing Company  by  him  as  its  treasurer.  The 
same  not  being  paid  at  maturity,  the  trust 
company  thereupon  applied  $3,(X)0  from  Simon's 
personal  account  to  the  payment  of  these  three 
notes. 

On  or  about  December  28,  1914,  the  trust 
company  laid  down  the  rule  that  thereafter  on 
all  notes  offered  for  discount  where  a  corpora- 
tion was  involved  it  must  appear  as  maker,  and 
notified  Simon  to  that  effect.  This  policy  was 
adopted  to  avoid  all  question  as  to  the  liability 
of  a  corporation  appearing  merely  as  an  in- 
dorser on  a  note  payable  to  a  third  person,  and 
the  possibility  of  such  Indorsement  being  held 
to  be  ultra  vires  on  its  part.  Accordingly,  on 
the  28th  of  December,  1914,  Simon  being  at 
the  time  the  treasurer  of  the  Simon  Manu~. 
facturing  Company,  offered  for  discount  a  note 
of  that  date  for  $5,(X)0  on  three  months  to 
the  order  of  the  trust  company,  signed  in  the 
name'  of  the  Simon  Manufacturing  Company 
by  Simon  as  its  treasurer,  and  indorsed  by  him 
individually.  The  trust  company  discounted 
this  note,  and  credited  the  proceeds  to  Simon's 
personal  account,  but  as  they  supposed  for  the 
use  of  the  company,  in  view  of  Simon's  state- 
ments that  the  company  was  driven  day  and 
night  manufacturing  sheepskin  coats  for  the 
troops  under  contracts  with  the  English  gov- 
ernment, and  to  meet  large  home  demands  in 
the  West 

On  January  26,  1916,  Simon,  being  at  the 
time  the  treasurer  of  the  Simon  Manufactur- 
ing Company,  offered  for  discount  the  two  notes 
for  $2,600  each  of  that  date,  payable  to  the 
order  of  the  trust  company,  signed  in  the  name 
of  the  Simon  Manufacturing  Company  by  Simon 
as  its  treasurer,  and  indorsed  by  him  individu- 
ally, copies  of  whi<^  are  annexed  to  said  bill  of 
complaint  marked  "A"  and  "B."  Neither  of 
these  notes  bore  interest  When  offering  them 
Simon  stated  that  the  proceeds  of  these  two 
notes  were  to  be  used  to  take  up  options  which 
he  had  with  large  dealers  in  sheep  skins  for 
the  purchase  of  material  to  be  used  in  fiUing 
the  contracts  aforesaid,  and  that  if  he  failed  to 
get  the  skins  he  would  suffer  a  large  loss.  The 
trust  CMnpany  thereupon  got  from  Simon  a  writ- 
ten statement  of  the  financial  condition  of  the 
Simon  Manufacturing  Company  as  of  January 
1,  1916,  signed  in  the  name  of  the  company  by 
^mon  as  its  treasurer,  from  which  it  appeared 
that  the  assets  of  the  company,  consisting  of 
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merchandiae,  fixtures,  aceoants  and  notes  re- 
ceivable, cash,  etc.,  aggreerated  on.  that  date 
$60,264.18,  while  its  liabilities,  outside  of  its 
capital  stock,  were  $19,204.18.  In  addition  to 
this  statement  the  trust  company  made  an  In- 
dependent investigation  of  the  standing  of  the 
company,  and,  finding  everything  favorable,  dis- 
counted the  two  notes,  crediting  the  proceeds 
to  Simon's  personal  account,  but  as  they  sup- 
posed for  the  use  of  the  Simon  Manufacturing 
Company. 

March  29,  1915,  when  the  |6,000  note  of  De- 
cember 28,  1914,  came  due,  Simon  wanted  it 
renewed,  and  offered  to  give  in  place  of  it  a 
new  note  for  $5,000  on  demand,  secured  by 
collateral.  To  this  the  trust  company  assented, 
retained  the  old  note,  and  took  from  Simon 
either  in  eubstitution  thereof  or  as  security 
therefor  a  new  note  for  $5,000  of  that  date,  pay- 
able to  the  trust  company  on  demand  with  in- 
terest, signed  in  the  name  of  the  Simon  Manu- 
facturing Company  by  Simon  as  its  treasurer, 
indorsed  by  him  individually,  waiving  demand, 
notice,  and  protest,  and  secured  by  assignments 
of  a  real  estate  mortgage  and  of  certain  choses 
in  action.  This  is  the  note  a  copy  of  which, 
marked  "C"  is  annexed  to  the  bill  of  complaint 
of  the  Massachusetts  Trust  Company.  The 
officers  of  the  trust  company  tmderstood  at  the 
time  that  the  above  collateral  was  Simon's  in- 
dividual property,  supposed  he  was  investing  in 
real  estate,  but  did  not  know,  and  had  no  rea- 
son to  suspect,  that  the  proceeds  of  the  discount 
of  any  of  the  three  notes  referred  to  in  their 
bill  of  complaint  were  being  used  by  him  in  real 
estate  or  building  operations  on  his  own  account 
lit  such  was  the  fact).  So  far  as  appears  no 
actual  demand  for  the  payment  of  this  $6,000 
note  was  ever  made. 

I  find  that  in  diaconntinc  the  three  notes 
aforesaid  the  trust  company  relied  on  the  finan- 
cial responsibility  of  the  Simon  Manufacturing 
company,  believing  it  to  be  in  sound  financial 
condition,  which  was  the  fact,  its  assets  being 
largely  in  excess  of  its  liabilities.  Neither  of 
the  above  notes  "A"  and  "B"  being  paid  at 
maturity  the  same  were  duly  protested,  and 
notice  tiiereof  given  to  the  indorsers.  No  pay- 
ments have  been  made  on  any  of  these  three 
notes,  the  trust  company  has  realized  nothing 
from  the  collateral  given  to  secure  the  $5,000 
note,  of  March  29,  1915,  the  same  proving 
worthless,  and  so  far  as  appears  there  are  no 
offsets  to  the  liability  ($10,000  and  interest)  of 
the  Simon  Manufacturing  Company  on  said 
three  notes,  nor  any  defense  other  than  the  gen- 
eral claim  set  up  by  the  company  (which  was 
wholly  owned  and  controlled  by  Simon  and 
his  wife,  the  respondent  Estelle  Simon,  as  here- 
inbefore noted)  that  it  is  not  liable  thereon,  ow- 
ing to  the  fact  (if  it  be  a  fact)  that  the  proceeds 
of  said  discounts  were  applied  by  Simon,  not 
to  the  uses  of  the  corporation,  but  to  his  in- 
dividual business;  that  as  treasurer  he  had  no 
right  to  use  the  name  of  the  corporation  on 
negotiable  paper  for  any  such  purpose;  and 
that  in  doing  so  he  exceeded  the  authority  con- 
ferred upon  him  by  the  by-laws  and  votes  of 
the  corporation  hereinbefore  referred  to,  where- 
fore the  corporation  is  not  bound .  by  his  said 
act  If  under  the  circumstances  of  this  case 
this  defense. is  open  to  this  respondent,  I  find 
that  the  Massachusetts  Trust  Company  had 
no  knowledge  of  any  of  the  facts  on  which  such 


defense  is  based.  I  further  find  that  these  notas 
(and  the  originals  of  which  they  were  renew- 
als) were  all  ordinary  commercial  paper,  witlt 
nothing  in  their  appearance  or  in  the  circum- 
stances surrounding  their  execution  and  negoti- 
ation to  put  the  trust  company  officials  on  in- 
quiry, or  cause  them  to  believe  or  suspect  that 
the  Simon  Manufacturing  Company  appeared 
thereon  as  an  accommodation  maker  (as  daim- 
ed) ;  that  the  proceeds  of  these  notes  were  being 
diverted  from  the  corporation  by  Simon  (if  such 
was  the  fact) ;  that  he  intended  so  to  use  them; 
or  that  his  use  of  the  name  of  the  corporation 
in  connection  therewith  as  above  was  unauthor- 
ized. 

Samuel  SigUman,  of  Boston,  for  appellants. 

Wm.  Hirsh,  of  Boston,  for  appellees  Mann- 
factnrers'  Nat  Bank  and  Massachusetts 
Trust  Co. 

Lewis  Marks,  of  Boston,  for  i^pellee  Gold- 
stein. 

CROSBT,  J.  [1]  These  are  suits  in  equity 
by  which  the  plaintiffs  seek  to  reach  and  ap- 
ply property  alleged  to  have  been  conveyed 
by  the  Simon  Manufacturing  Company  to  the 
Simon  Coat  Company,  In  fraud  of  the  crMi- 
tors  of  the  former.  The  Bret  and  third,  cas- 
es were  referred  to  a  master.  The  second 
case  was  heard  by  a  Judge  of  the  superior 
court,  who  found  that  the  Simon  Manufac- 
turing Company  owed  the  plaintiff  $4,961.67; 
it  was  agreed  by  the  parties  in  that  suit  that 
the  question  of  the  fraudulent  transfer  to 
the  Simon  CToat  Company  should  be  govern- 
ed by  the  decision  of  a  similar  Issue  In  the 
first  and  third  suits.  While  objections  were 
severally  filed  by  the  defendants  in  the  first 
and  third  suits  to  the  master's  report,  no  ex- 
ceptions to  the  report  were  filed,  so  that  the 
only  question  is,  ai^  the  final  decrees  war- 
ranted on  the  pleadings  and  findings  of  the 
master.  Wbltworth  v.  Lowell,  178  Mass.  43, 
69  N.  B.  760;  Huntress  v.  Allen,  195  Mass. 
226,  80  N.  B.  049,  122  Am.  St  B^.  243 ;  Ilp- 
sky  T.  HeUer,  199  Mass.  310,  85  N.  E.  453. 

[2]  The  evidence  not  being  reported  the 
facts  found  by  the  master  must  be  taken  as 
true  for  the  purposes  of  these  cases.  Bast 
Tennessee  Lend  Co.  t.  Leeson,  183  Mas&  37, 
66  N.  B.  427. 

The  master  found  that  the  Simon  Manu- 
facturing Company  was  organized  in  1909, 
and  thereafter  engaged  in  the  business  of 
making  sheepskin  and  leather-lined  coats; 
that  one  Isaac  Simon  was  the  president, 
treasurer,  a  director,  and  principal  stock- 
holder of  the  company ;  that  the  capital  stodc 
of  $50,000  was  divided  Into  600  shares,  of 
which  Simon  originally  held  449,  and  aft^- 
ward  acquired  60  more,  thereby  owning  alt 
the  stock  except  1  share ;  that  under  the  by- 
laws the  treasurer  was  empowered  to  make 
notes,  drafts,  checks  and  other  Instruments 
on  behalf  of  the  company  for  any  legitimate 
purpose  to  aid  and  prosecute  the  interests 
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Of  the  corporation ;  that  by  vote  of  the  direc- 
tors passed  la  1911  the  treasurer  was  em- 
powered to  purchase  merchandise,  to  deposit 
the  money,  checks  and  securities  of  the  com- 
pany In  some  bank  or  trust  company  by  him 
to  be  chosen,  to  borrow  money  on  behalf  of 
the  corporation,  and  to  sign  checks,  notes  and 
drafts ;  that  a  similar  vote  was  passed  each 
year  thereafter  up  to  and- including  1914. 

He  also  found  that  in  the  spring  of  1915 
Simon  (owing  to  certain  real  estate  trans- 
actions) found  himself  in  financial  diffl- 
culties,  by  reason  of  which  liis  Individual 
property  and  that  of  the  corporation  were 
attached;  that  'In  an  attempt  to  relieve 
the  situation,  ♦  •  •  and  at  the  same 
time  put  the  property  of  the  Simon  Manu- 
facturing C!ompanv  out  of  the  reach  of  the 
plaintiff  banks  In  case  it  should  turn  out  that 
their  claims  against  the  Simon  Manufactur- 
ing Company  on  the  several  notes  •  *  * 
referred  to  in  the  bills  of  complaint  were 
valid,  Simon  organised  the  respondent  Si- 
mon Coat  Company  on  October  4,  1915, 
*  *  *  to  succeed  to  the  business  of  the 
Simon  Manufacturing  Company" ;  that  "the 
new  company  simply  took  possession  of  the 
assets  and  plant  of  the  old,  and  continued 
in  the  same  business.  In  the  same  place,  and 
with  the  same  machinery,  fixtures,  and  mer- 
cluuidise,  as  before;  for  these  assets  the  Si- 
mon Coat  Company  paid  nothing;  that  ac- 
cording to  an  inventory  prepared  by  Simon 
at  the  time  the  Simon  Coat  Company  was 
formed  they  represented  a  total  value  of 
$18,095.54";  that  there  was  no  compliance 
with  St  1903,  c.  416,  and  the  effect  of  the 
above  transaction  wa^  to  leave  the  Simon 
Manufacturing  Company  with  no  property 
wlilch  could  be  attached  or  taken  on  execu- 
tion in  an  action  at  law ;  that  the  company 
refused  to  produce  its  books  at  the  hearing, 
although  duly  demanded,  and  their  absence 
was  not  satisfactorily  accounted  for;  and 
that  the  coat  company  In  order  to  maintain 
its  credit  paid  all  the  creditors  of  the  man- 
ufacturing company  out  of  the  accounts  and 
notes  receivable  of  the  latter. 

The  master  found  as  a  conclusion  from  the 
evidence  before  him,  that  "the  Simon  Coat 
Company  is  nothing  but  the  Simon  Manufac- 
turing Company  operating  under  another 
name,  and  the  conveyance  to  and  the  tak- 
ing over  by  the  Simon  Soat  Company  oi 
the  assets  of  the  Simon  Manufacturing  Com- 
pany in  the  manner  and  under  the  circum- 
stances hereinbefore  described  was  a  fraud 
on  thie  creditors  of  the  Simon  Manufactur- 
ing Company" ;  and  that,  "if  material,  there 
is  no  property  now  in  the  possession' of  the 
Simon  Coat  Company  which  can  be  posi- 
tively identified  as  formerly  belonging  to  the 
Simon  Manufacturing  Company." 

A  Judge  of  the  superior  court,  upon  a 
bearing  for  thn  entry  of  final  decrees  in  the 
cases,  found,  upon  the  facts  found  by  the 
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master,  thattiie  transfer  to  the  Simon  Ooat 
Company  amounted  to  a  fraud  upon  the 
creditors  of  the  manufacturing  company,  and 
that  the  coat  company  was  liable  to  the 
plaintiffs;  and  that  because  of  active  and 
intentional  fraud  on  the  part  of  the  coat 
company  it  was  not  entitled  as 'against  the 
plaintiffs  to  an  allowance  for  amounts  paid 
by  it  to  the  merchandise  creditors  of  the 
manufacturing  company. 

[3]  We  are  of  opinion  that  upon  the  facts 
found  by  the  master  a  finding  was  well  war- 
ranted that  the  transfer  of  the  property  and 
assets  to  the  coat  company  was  a  fraud 
upon  the  creditors  of  the  manufacturing 
company,  and  that  the  former  is  liable  to 
these  plaintiffs. 

[4]  We  are  also  of  oplniou  that  the  facts 
found  by  the  master  warranted  the  further 
finding  by  the  court  tliat  the  acts  of  the  coat 
company  were  not  merely  a  constructive 
fraud  upon  the  creditors  of  the  manufactur- 
ing company,  but  tliat  they  amounted  to  a 
positive,  actual  fraud  in  which  the  coat  com- 
pany participated.  Under  these  circum- 
stances the  latter  is  not  entitled  to  be  al- 
lowed to  deduct  from  the  assets  received  by 
it  the  amounts  paid  to  the  merchandise 
creditors.  The  coat  company  having  enter- 
ed into  an  imlawful  scheme  to  delay  and  de- 
fraud the  creditors  of  the  manufacturing 
company  in  the  collection  of  their  debts,  a 
court  of  equity  will  not  relieve  it  from  the 
consequences  of  its  fraudulent  conduct. 
Wall  V.  Provident  Institution  for  Savings, 
3  Allen,  96 ;  Lawton  v.  Estes,  167  Mass.  ISl, 
45  N.  E.  90,  57  Am.  St.  Rep.  450;  Fiske  v. 
Fiske,  173  Mass.  413,  53  N.  B.  916;  Adams  v. 
Young,  200  Mass.  588,  592,  86  N.  E.  942. 
Manifestly  the  amounts  so  paid  to  the  mer- 
chandise creditors  were  so  paid  in  pursuance 
of  a  dishonest  purpose  to  defraud  the  other 
creditors  of  the  Simon  Manufacturing  Com- 
pany and  to  maintain  the  credit  of  the  coat 
company;  and  as  the  coat  company  active- 
ly participated  In  the  fraud,  it  cannot  be  al- 
lowed for  such  payments,  tiynde  v.  McGreg- 
or, 13  Allen,  172,  181;  Lamb  v.  Mclntlre, 
183  Mass.  367,  870,  67  N.  B.  820;  Bolster 
V.  Graves,  189  Mass.  301,  307,  75  N.  B.  714; 
Kennedy  v.  Welch,  196  Mass.  592,  595,  83  N. 
B:  11;  Rubensteln  v.  Lottow,  220  Mass.  156, 
169,  107  N.  B.  718;  lobstein  v.  Lehn,  120 
111.  649,  12  N.  B.  68;  Biggins  v.  Lambert, 
213  111.  625,  73  N.  E.  371,  104  Am.  St.  Hep. 
238;  Musselman  v.  Kent,  33  Ind.  452;  Blair 
v.  Smith,  114  Ind.  114,  15  N.  B.  817,  5  Am. 
(St.  Rq).  693;  Thompson  v.  BIckford,  19 
Minn.  17  (Gil.  1);  Allen  v.  Berry,  50  Mo. 
90;  Loos  V.  Wilkinson,  113  N.  Y.  485,  21  N. 
E.  392,  4  L.  R.  A,  353,  10  Am.  St.  Rep.  495 ; 
Jackson  v.  Ludeiing,  99  D.  S.  513,  25  L.  Ed. 
400;  Pritchett  v.  Jones,  87  Ala.  317,  6  South. 
75;  McCaskey  v.  Graff,  23  Pa.  321,  62  Am. 
E>e&  336;  Sullivan  v.  Tinker,  140  Pa.  35,  21 
AtL  247;   GUbert  v.  Hoffman,  2  Watts  (Pa.) 
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66,  26  Am.  Dec.  103 ;  Hraderson  ▼.  Hunton, 
26  Grat.  (Va.)  826;  Stovall  v.  Farmers'  & 
Merchants'  Bank  of  Memphis,  8  .Smedes  & 
M.  (Miss.)  305,  47  Am.  Dec.  85. 

[S;  6]  It  is  the  contention  of  the  Simon 
Coat  Company  that  it  is  not  liable  on  the 
three  notes  discounted  by  the  Massachusetts 
Trust  Company,  because  the  proceeds  of  those 
notes  were  applied  by  Isaac  Simon  to  his 
IndlTldual  business.  We  are  unable  to  agree 
with  this  contention.  In  the  first  place  it  is 
not  found  by  the  master  that  the  proceeds 
of  the  notes  were  so  applied;  although  if 
that  fact  had  appeared,  and  If  it  be  assumed 
that  that  defense  is  open  to  this  defendant, 
the  plaintiff  still  would  be  entitled  to  recov- 
er in  view  of  the  finding  of  the  master  that 
"these  notes  •  •  •  were  all  ordinary 
commercial  paper,  with  nothing  in  their  ap- 
pearance or  circumstances  surrounding  their 
execution  and  negotiation  to  put  the  trust 
company  ofiSdals  on  inquiry,  or  cause  them 
to  believe  or  suspect  that  the  Simon  Manu- 
facturing Company  appeared  thereon  as  an 
accommodatiion  maker  (as  claimed);  that 
the  proceeds  of  these  notes  were  being  di- 
verted from  the  corporation  by  Simon  (if 
such  was  the  fact);  that  he  intended  so  to 
use  them ;  or  that  his  use  of  the  name  of  the 
corporation  in  connection  therewith  as  above 
was  unauthorized." 

The  notes  were  discounted  by  the  bank 
in  good  faith  in  the  usual  course  of  business 
at  the  request  of  Simon,  acting  on  behalf  of 
the  company  as  its  treasurer  and  in  accord- 
ance with  its  by-laws.  The  circumstance 
that  the  proceeds  of  the  notes  were  credited 
to  the  individual  account  of  Simon,  and  the 
other  findings,  fall  far  short  of  requiring  a 
finding  that  this  plaintiff  is  to  be  charged 
with  knowledge  that  the  proceeds  w«e  ap- 
plied to  Simon's  individual  buslnesa  In 
view  of  the  findings  of  the  master  and  of  the 
other  findings  recited  in  the  report,  the  mas- 
ter was  warranted  in  the  conclusion  that  the 
trust  company  had  no  reason  to  believe  that 
the  proceeds  were  not  to  be  used  for  the 
benefit  of  the  manufacturing  company.  Un- 
der these  circumstances  the  rights  of  this 
plaintiff  would  not  be  affected  if  Simon,  af- 
ter receiving  the  proceeds  of  the  notes,  fraud- 
ulently appropriated  them  to  his  own  use. 
Innerarity-  v.  Merchants'  National  Bank, 
139  Mass.  332,  333,  1  N.  E.  282,  62  Am.  Bep. 
710;  AOantle  Cotton  MUls  v.  Indian  Orchard 
Mills,  147  Mass.  268,  17  N.  E.  496,  9  Am. 
St  Bep.  698;  Indian  Head  National  Bank 
V.  aarke,  166  Mass.  27,  43  N.  E.  912 ;  Fille- 
brown  v.  Hayward,  190  Mass.  472,  77  N.  E. 
46;  Broadway  National  Bank  of  Chelsea  v. 
Heffernan,  220  Mass.  247,  107  N.  B.  921. 

The  decree  for  the  plaintiff  In  each  case 
must  be  afiirmed  with  costs. 

So  ordered. 


(233  Mass.  50) 
WINCHESTER    ROCK    &    BRICK    CO.    v. 
MURDOTJGH. 

(Supreme  Judicial  Court  of  Massachosetts. 
Suffolk.    May  21,  1919.) 

1.  Appeal  and   Ebbob   <g=>987(3),   1009(1)  — 
Review— Appeal  is  BQurrr. 

On  an  appeal  in  equity,  it  is  the  duty  of 
the  Supreme  Judicial  Court  to  examine  the  evi- 
dence and  decide  the  case  according  to  its  judg- 
ment, giving  due  weight  to  the  findings  made; 
but  the  finding  at  the  trial  court  will  not  be 
reversed,  unless  plainly  wrong. 

2.  lilKRS    'S=»19— MOETGAOES   e=»360— PLEDG- 
ES i8=>56(5)— Sale  of  SECUErrr. 

A  mortgagee,  lienor,  or  holder  of  collateral, 
in  making  sale  of  security  under  a  power,  is 
bound  to  exercise  good  faith  and  reasonable  dili- 
gence in  an  effort  to  secure  a  fair  price  for  the 
property,  and  thus  not  only  to  assure  his  own 
rights,  but  also  to  protect  the  interests  of  sub- 
sidiary or  Junior  clainui. 

3.  Pledges  «s>66(6)  —  Pledob  or  Bonds  — 
Sale— Want  of  Good  Faith. 

The  facta  that  bonds  itledged  as  c(dlateral 
were  sold  at  the  pledgee's  office,  instead  of 
through  Btodcbrokers,  and  that  there  was  no 
newspaper  advertisement  of  the  sale,  the  pledgor 
having  been  given  due  notice,  and  that  there 
was  only  one  person  present  other  than  the 
pledgee  and  the  auctioneer,  in  connection  with 
other  circumstances,  held  not  su£Scient  to  re- 
quire a  finding  of  want  of  good  faith  or  reason- 
able prudence  in  conducting  the  sale. 

4.  Pledges  ®=956(5)— Foeeclosube  Sale — In- 
adequacy OF  Peice. 

Mere  inadequacy  of  price  Is  not  enough  to 
set  aside  a  sale  to  foreclose  a  pledge  of  bonds 
as  collateral  for  a  note. 

Exceptions  from  Superior  Court,  Suffolk 
County;   William  Cushing  Wait,  Judge. 

Suit  in  equity  by  the  Winchester  Bock  & 
Brick  Company  against  Albert  B.  Murdough. 
From  decree  dismissing  the  bill,  plaintiff 
appealed,  and,  the  Justice  of  the  superior 
court  having  refused  to  grant  defendant's 
motion  for  dismissal  of  the  appeal,  defendant 
excepts.  Decree  aflBrmed;  defendant's  ex- 
ceptions being  waived. 

Arthur  Berenson,  of  Boston,  for  plalntifl. 
Curtin,  Poole  &  Allen  and  Asa  S.  Allen,  all 
of  Boston,  for  defendant. 

RUGG,  C.  J.  This  Is  a  suit  In  equity 
whereby  the  plaintiff  seeks  to  set  aside  the 
sale  of  certain  bonds  formerly  held  by  the 
defendant  as  collateral  security  for  a  note 
of  the  plaintiff  and  to  redeem  the  bonds.  The 
defendant  owned  a  note  of  the  plaintiff  for 
$1,500,  which  fell  due  on  or  about  June  25, 
1916.  He  held  as  collateral  security  for  the 
note  bonds  of  the  plaintiff  of  the  face  value 
of  $1,500,  which  were  secured  by  a  mortgage 
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Indenture  upon  real  estate.  According  to  die 
tenns  of  the  note,  the  defendant  was  author- 
ized to  sell  the  bonds  "either  at  public  or 
private  sale,  or  otherwise,"  at  his  option  oa 
the  nonpayment  of  the  note,  and  to  purchase 
at  any  such  sale. 

On  or  about  April  10, 1915,  more  than  two 
months  before  the  maturity  of  the  defend- 
ants' note,  the  plaintiff  having  failed  to  pay 
coupons  upon  its  bonds,  the  trustees  under 
the  Indenture  took  possession  of  the  real  es- 
tate and  other  property  of  the  plaintiff  and 
conducted  its  business  until  January  6, 
1918,  and  on  October  6,  1915,  the  defendant 
brought  suit  on  his  note,  and  the  defendant 
therein,  the  plaintiff  here,  although  entering 
an  appearance  made  no  contest  as  to  Its 
liability  and  the  defendant  recovered  Judg- 
ment accordingly.  The  bonds  held  as  col- 
lateral were  sold  by  the  defendant  at  public 
auction  on  July  31,  1916,  and  bought  by  him 
for  $15.  The  plaintiff  contends  that  this  sale 
ought  to  be  set  aside  because  it  alleges  that 
It  was  a  mere  device  and  pretense  and  not 
conducted  in  good  faith  and  hence  not  valid. 

The  case  was  heard  by  a  Judge  of  the  su- 
perior court,  who  found  that  the  sale  was 
made  in  good  faith  without  Intent  to  take 
advantage,  after  careful  and  ample  notice  to 
the  plaintiff  of  the  time  and  place  of  sale, 
with  due  solemnity  by  a  licensed  auctioneer, 
and  In  the  exercise  of  reasonable  care.  A 
decree  was  entered  dismissing  the  bill. 

[1,2]  The  familiar  rule  Is  that  upon  an 
appeal  in  equity  it  is  the  duty  of  this  court  to 
examine  the  evidence  and  decide  the  case 
according  to  their  Judgment,  giving  due 
weight  to  the  findings  made,  but  that,  since 
the  trial  court  has  had  the  advantage  of  seeing 
the  witnesses  and  weighing  their  testimony 
In  the  light  of  their  appearance,  his  finding 
will  not  be  reversed  unless  plainly  wrong. 
LIndsey  v.  Bird,  193  Mass.  200,  79  N.  B.  263. 
A  mortgagee,  lienor  or  holder  of  collateral  In 
making  sale  of  security'  under  a  power  is 
bound  to  exercise  good  faith  and  reasonable 
diligence  in  an  effort  to  secure  a  fair  price 
for  the  property  and  thus  not  only  to  assure 
bU  own  rights  but  also  to  protect  the  inter- 
ests of  those  whose  claims  are  subsidiary 
or  junior  to  his  own.  Bon  v.  Graves,  216 
Mass.  440,  446,  103  N.  B.  1023. 

[>,4]  There  was  evidence  tending  to  Show 
that  demand  was  made  for  the  payment  of 
the  note  before  its  maturity  and  the  defmd- 
ant  was  advised  by  the  plaintiff  that  it  would 
be  unable  to  take  care  of  the  note  by  reason 


of  the  foreclosure  by  the  trustees  under  the 
mortgage.  There  was  some  correspondence 
between  the  parties  at  about  the  time  of  the 
action  and  Judgment  on  the  note.  The  col- 
lateral was  not  sold  until  more  than  a  year 
after  the  maturity  of  the  note.  On  June  1, 
1916,  written  notice  was  given  to  the  plaintiff 
of  the  time  and  place  of  the  sale  which  was 
not  to  take  place  until  July  31,  following, 
substantially  two  months  later.  No  r^ly 
was  made  to  this  notice  and  no  effort  was 
made  by  the  plaintiff  to  protect  its  interests. 
The  defendant  endeavored  prior  to  the  sale, 
through  two  brokers  engaged  partly  at  least 
in  dealing  in  such  securities,  to  get  an  offer 
or  quotation  on  the  bonds,  but  without  suc- 
cess. He  gave  notice  of  the  sale  to  several 
people  who  he  thought  might  be  interested, 
including  one  of  the  trustees  in  possession  of 
the  plaintiff's  property.  Whatever  may  have 
been  the  ultimate  value  of  the  property  se- 
cured by  the  bonds,  there  is  nothing  to  show 
that  there  was  any  general  market  for  the 
bonds.  The  property  was  in  the  hands  of 
trustees  under  a  mortgage  indenture.  The 
value  of  the  property  and  its  prospects  of 
future  success  in  the  nature  of  things  were 
extremely  uncertain.  The  facts  that  the 
bonds  were  sold  at  the  defendant's  office  In 
a  town  near  Boston  instead  of  through 
stockbrokers,  and  that  there  was  no  news- 
paper advertisement  of  the  sale,  and  that 
there  was  only  one  person  present  othes  than 
the  defendant  and  the  auctioneer,  in  connec- 
tion with  all  the  other  circumstances,  are  not 
enough  to  require  a  finding  of  want  of  good 
faith  or  of  reasonable  prudence  in  conducting 
the  sale.  Mere  inadequacy  of  price  Is  not 
enough  to  set  aside  a  foreclosure  sale.  The 
place  of  sale  was  not  spedfled  in  the  agree- 
ment and  that  it  was  not  in  Boston  cannot 
be  said  of  Itself  to  be  condnslve  of  bad  faith 
or  want  of  prudence.  The  evidence  need  not 
be  recited  in  further  detalL  The  findings  of 
the  Judge  are  supported  by  the  testimony  and 
are  not  idalnly  wrong.  The  case  is  governed 
In  principle  by  Jennings  v.  Moore,  189  Mass. 
197,  75  N.  B.  214;  Gulnzburg  v.  Downs  Co., 
165  Mass.  467,  43  N.  a  195,  52  Am.  St.  Rep. 
526;  Farmers'  National  Bank  v.  Tenner,  192 
Mass.  531,  78  N.  B.  540,  7  Ann.  Gas.  690. 

In  view  of  the  conclusion  here  reached,- 
the  defendant  does  not  insist  upon  his  exc^>- 
tions,  but  waives  them. 

Decree  affirmed  with  costs  of  appeal 

Defendant's  exertions  waived. 
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NATIONAL  STJBETT  CO.  v.  NAZZARO.  • 

NAZZARO  y.  NATIONAL  SURETT  OO. 

(Supreme  Jadicial  Court  of  Massadiasetts. 
Suflfolk.    May  21,  1919.) 

1.  Bail  ^=955— Recoonizancks  *=»1— "Baii. 

BOWD." 

In  criminal  cases,  a  "bail  bond"  is  a  con- 
tract under  seal,  executed  by  accused,  and  from 
its  nature  requiring  sureties  or  bail,  to  wbose 
custody  he  is  committed,  while  a  "recognizance" 
is  an  obligation  of  record,  entered  into  before 
some  court  or  magistrate  authorized  to  take  it, 
with  condition  to  d6  some  particular  act,  and 
a  prisoner  iff  often  allowed  so  to  obligate  him- 
self to  answer  to  the  charge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bail 
Bond ;    Recognizance.] 

2.  Indemnity  ^=>15(9) — Obligation  to  Ex- 
ECDTE  Bail  Bond — Fubnishing  Recogni- 
zance. 

By  providing  a  recognizance  to  rd^se  one 
accused  of  an  offense,  a  surety  company  did  not 
as  a  matter  of  law  comply  with  its  express  ob- 
ligation, under  its  contract  of  indemnity  with 
defendant,  to  execute  a  "bail  bond,"  thereby 
entitling  it  to  recover  on  defendant's  contract 
of  indemnity ;  accused  having  defaulted,  and 
surety  company  having  discharged  liability  of 
person  who  had  recognized  for  Mm.       . 

3.  Pkincipal  and  Agent  «=»124(1)  —  Soofe 
OF  Atjthohitt— Question  foe  Juet. 

Where  there  was  conflicting  evidence.  It 
was  for  the  jury  to  say  whether  a  third  person 
was  the  agent  of  defendant,  authorized  to  bind 
him  in  relation  to  plaintiff  surety  company  by 
substituting  a  recognizance  for  a  bail  bond,  as 
required  by  defendant's  contract  to  indemnify 
the  surety  company  for  becoming  surety  on  a 
bail  bond  in  behalf  of  one  accused  of  crime,  and 
by  snbstitttljng  another  surety,  the  reoognisor, 
for  the  surety  company. 

Exceptions  from  Superior  Court,  Suffolk 
County;    John  D.  McLaughlin,  Judge. 

Actions  by  tbe  National  Surety  Company 
against  Michael  B.  Nazzaro,  and  by  Ml(^ael 
B.  Nazzaro  against  the  National  Surety  Com- 
pany. Verdicts  vsrere  directed  for  the  Surety 
Company  in  each  case,  and  Nazzaro  accepts. 
EiXceptions  sustained. 

J.  E.  McConnell,  of  Boston,  for  National 
Surety  Co. 
Jolrn  E.  Crowley,  of  Boston,  for  Nazzaro. 

DE  (XtUROY,  X  These  actions,  based  on 
an  indemnity  contract,  arose  out  of  the  fol- 
lowing transaction:  Nazzaro  applied  at  its 
Boston  agency  to  have  the  surety  company 
become  surety  on  a  ball  bond  to  tbe  state  of 
Connecticut,  in  behalf  of  one  Frank  McKen- 
na,  who  was  under  arrest  in  that  state.  He 
paid  the  premium,  executed. a  contract  of  in- 


demnity to  protect  the  exaety  company 
against  loss,  and  deposited  with  it  as  collat- 
eral security  the  sum  of  |600.  Tbe  agent 
gave  to  Nazzaro  a  letter  introducing  one 
Blume  to  Fitch  D.  Crandall,  the  company's 
agent  at  New  London;  the  letter  stating 
that  Blume  was  to  arrange  "details  with  yon 
[Crandall]  In  connection  with  the  execution 
of  a  baU  bond  In  t>ehalf  of  Frank  McKenna." 

The  New  York  office  of  the  surety  company 
forwarded  to  Crandall  a  bail  bond  for  $1,000, 
on  which  the  company  was  surety.  With 
lilume  and  an  attorney  employed  by  Blume 
as  counsel  for  McKenna,  Crandall  went  to 
the  courthouse  and  presented  the  ball  t)ond. 
The  clerk  of  the  court  refused  to  accept  it, 
but  said  he  would  accept  the  personal  recog- 
nizance of  Crandall.  After  some  telephone 
communication  with  the  company's  New  York 
office,  Crandall  recognized  for  the  prisoner's 
appearance  at  court,  and  later  the  company 
executed  a  bond  to  Indemnify  liim.  McKenna 
was  afterwards  defaulted,  and  Crandall's 
Uabllity  on  the  recognizance  was  discharged 
by  the  check  of  the  surety  company  for 
$1,000  paid  to  the  prosecuting  attorney. 

The  action  of  tbe  National  Surety  Com- 
pany was  brought  to  recover  the  difference 
between  the  $600  deposited  by  Nazzaro  and 
the  $1,000  it  paid  in  discharge  of  CrandaU's 
liability,  together  with  Its  counsel  fees.  Naz- 
zaro seeks  by  his  action  to  get  back  the  $600 
deposited  by  him  as  collateral  security.  The 
instrument  on  which  the  surety  company 
seeks  to  prevail  is  a  comprehensive,  carefully 
framed  indemnity  contract  under  seal,  pre- 
sumably prepared  by  the  company.  It  plain- 
ly contemplates  the  signing  of  a  "bail  bond" 
by  the  company,  as  surety.  It  recites, 
"Whereas,  the  company  signed  and  executed 
said  bond  as  such  surety  upon  condition  of 
the  execution  and  delivery  hereof.  •  •  •*• 
Nazzaro's  obligation  is  expressly  confined  to 
indemnifying  and  saving  harmless  the  com- 
pany from  its' Uabllity  "upon  said  instru- 
ment," or  In  connection  fherewlth.  As  mat- 
ter of  fact  tbe  ball  bond  which  tbe  company 
i^lgned  was  not  accepted,  and  never  became 
operative.  The  release  of  McKenna  was  not 
obtained  on  a  bail  bond,  but  on  a  r^dogiA- 
zance.  'And  the  surety  on  the  recognizance 
was  not  the  surety  ctimpany  but  Fltdi  D. 
Crandall. 

[1]  The.  words  "recognizance"  and  "ball" 
when  used  in  statutes  are  «ften  construed 
as  interchangeable;  and  speaking  gener- 
ally like  ntles  of  law  are  applicable  to 
both  these  kinds  of -obligation.  See  Com.  v. 
Gove,  151  Mass.  392,  24  N.  B.  211 ;  Lovejoy 
V.  IsbeU,  70  Conn.  557,  40  Atl.  531;  In  re 
Brown,  35  Minn.  307,  29  N.  W.  131 ;  Swan  v. 
United  States,  3  Wyo.  151,  9  Pac.  931.  Nev- 
ertheless a  bail  bond  and  a  recognizance  are 
intrinsically  different.  In  criminal  cases  a 
bail  l)ond  is  a  contract  under  seal,  executed 


^QFor  other  CRses  aee  same  topic  and  KBY-NITMBBR  In  all  Key-Numbered  Dlcests  and  Indexea 


Digitized  by 


Google 


Mass.) 


JEWJETT  y,  MATOK,  ETC.,  OP  CITT  OF  MEDFORD 

(1!3N.E.) 


347 


by  the  accused,  and  from  its  nature  requiring 
sureties  or  bail  to  whose  custody  he  is  com- 
mitted. A  recognizance  is  an  obligation  of 
record,  entered  into  before  some  court  or  mag- 
istrate authorized  to  take  it,  with  condition 
to  do  some  particular  act ;  and  the  prisoner 
ia  often  allowed  to  obligate  himself  to  an- 
swer to  the  charge.  6  O.  3.  821,  and  notes; 
Crane  v.  Keating,  13  Pick.  338;  Com.  v.  Mc- 
Neill, 19  Pick.  127 ;  Com.  V.  Canada.  13  Pick, 
se ;  Warner  v.  Howard,  121  Mass.  82 ;  R.  L. 
e  217,  §§  65,  66,  77;  St  1912,  c.  330;  Peo- 
ple V.  Kane,  4  Denio  (N.  X.)  530;  State  v. 
Door,  69  W.  Va.  188,  68  S.  E.  120,  5  L.  R.  A^ 

(N.  S.)  402,  116  Am.  St.  Rep:  915,  8  Ann.  Cas.  _ 

1016;    State  v.  Wilson,  265  Mo.  1,  175  S.  W.  I  aldermoi,  subject  to  the  mayor's  veto. 
603.    The  rights  and  liabilities  of  the  sure- 


ties in  a  bail  bond  and  of  sureties  in  a  recog- 
nizance may  be  different  See  Merrill  v. 
Prince,  7  Mass.  396;  Johnson  y.  Randall,  7 
Mass.  340. 

[J,  3]  Without  going  further,  we  are  of 
opinion  that  it  could  not  be  ruled  as  matter 
of  law  that  by  providing  a  recognizance  to 
release  McKenna  the  surety  company  had 
complied  with  its  express  obligation  to  exe- 
cute a  "ball  bond,"  thereby  entitling  it  to  re- 
cover on  Kazzaro's  contract  of  indemnity. 
While  apparently  it  is  the  practice  in  Massa- 
chusetts to  use  a  recognizance,  the  law  of 
Connecticut,  where  bail  was  to  be  given,  was 
not  introduced  in  evidence  at  the  trial.  See 
Electric  Welding  Co.  v.  Prince,  200  Mass. 
386,  86  N.  B.  947,  128  Am.  St  Rep.  434.  And 
as  there  was  conffictlng  evidence  as  to 
Blume's  powers,  it  was  for  the  Jury  to  say 
wnether  he  was  the  agent  of  Nassaro,  and 
was  authorized  t6  bind  him  by  substituting  a 
recognizance  for  a  bail  bond,  and  another 
surety  for  the  surety  company.  In  Blard  t. 
Washburn,  10  Pick.  223,  on  which  the  surety 
company  relies,  the  obscure  agreement  was 
construed  as  intended  to  Indemnify  both  or 
either  of  the  plaintiffs,  according  to  the  con- 
tingent event  that  both  or  either  should  be- 
come ball. 

It  follows  that  Nazzaro's  exception  In  eadi 
case  to  the  direction  of  a  verdict  for  the  sure- 
ty company  must  be  sustained;    and  it  is 

So  ordered. 


(233  Masa.  65)  , 

JBWETT  T.  MAYOR,  BOARD  OF  AX.DBR- 
MBN,  AND  CIrBRK  OF  CITY  OF    ■ 
MEDFORD. 

(Supreme    Jndicial    Court    of    MassBchusetts. 
Middlesex.    May  21, 1919.) 

1.  MUNJOIPAI.  C0BP0BA.TT0N8  ^=3454— StBEBTS 
— ASSXSSHENT  OF  BETIKSIISKIS  —  LlHIIA- 
TI0N8. 

Under  St  1917,  c.  344,  pt  3,  f  1,  providing 
that  betterments  must  be  assessed  against  abut- 
ting property  within  two  years  after  the  pass- 


age of  an  order  laying  oat  a  street,  the  two- 
year  limitation  began  to  run  when  the  order  of 
layout  was  approved  by  the  mayor. 

2.  Municipal  Corporations  ®=>451— Streets 

— BoABO  OP  Aldermkn  as  Assessing  Body 

— Mayor's  Veto. 

In  view  of  prior  legislation   and   the  veto 

power  of  the  mayor  of  a  dty,  under  Rev.  Laws, 

c.  26,  §  9,  since  power  to  lay  out  streets  in  the 

city  of  Medford  under  its  charter  (St  1903,  c. 

345,  {  21,  as  amended  by  Sp.  St  1915,  c  160), 

is  in  the  board  of  aldermen,  subject  to  the  veto 

power  of  the  mayor,  the  body  of  dty  officers 

charged   with   assessment  of  betterments  from 

laying  out  of  a  street  under  the  provision  of 

the  Betterment  Act  is  likewise  the  board  of 


Report    from    Supreme 
Middlesex  County. 


Jndicial    Court, 


Petition  for  certiorari  by  Blbrldge  K.  Jew- 
ett  against  the  Mayor,  Board  of  Aldermen,  and 
Clerk  of  the  City  of  Medford.    Writ  ordered. 

Frederick  Manley  Ives,  of  Boston,  for  peti- 
tioner. 

A.  Chesley  York,  City  Sol.,  of  Boston,  for 
respondent  City  of  Medford. 

DB  COURGY,  J.  [1]  Tlie  petitioner  Is  the 
owner  of  certain  lots  of  land  on  Second  street 
in  Medford.  On  August  17,  1916,  the  board 
of  aldermen  passed  an  order  laying  out  Sec- 
ond street  under  the  Betterment  Act  the  or^ 
der  was  approved  by  the  mayor  on  August 
10, 1916,  and  tfae  street  was  accordingly  laid 
out  On  August  7,  1917,  an  order  was  passed 
by  the  board  of  aldermen  adjudging  that  the 
abutting  estates  had  received  benefit  and  ad- 
vantage from  ths  laying  out,  and  that  said 
estates,  am(mg  them  the  petitioner's  lots, 
should  be  assessed  certain  amounts  for  the 
ben^t  This  order  was  presented  to  the 
Mayor  for  bis  approval  on  August  10,  1917, 
but  he  did  not  approve  It  and  did  not  return 
It  with  his  objections  thereto  within  ten  days 
thereafter.'  Under  the  provisions  of  St.  1917, 
c.  844,  pt  8, 1 1,  betterments  must  be  assessed 
within  two  years  after  the  iwssage  of  the 
order  of  layout,  in  order  to  t>e  valid.  Hitch- 
cot^  y.  Aldermen  of  Springfield,  121  Mass. 
382.  In  the  present  case  the  .two-year  limita- 
tion began  to  run  August  19,  1915,  when  the 
order  of  layout  was  approved  by  the  mayor. 
Qulnn  V.  City  of  Cambridge,  187  Mass.  507,  73 
N.  B.  661.  If  the  order  assessing  betterments 
became  fully  effective  on  its  passage  by  the 
board  of  aldermen  (August  7,  1917),  it  came 
within  the  two  years.  But  if  the  order  was 
subject  to  the  mayor's  veto.  It  did  not  take 
effect  until  ten  days  after  it  was  presented  to 
him  for  approval  (see  Doty  y.  Lyman,  166 
Mass.  318,  322, 44  N.  E.  337),  or  on  August  20, 
1917,  which  is  one  day  too  late.    Accordingly 
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the  case  turns  upon  whether  the  order  assess-  ( 
Ing  the  betterment  was  subject  to  the  veto  of 
the  mayor.  If  It  was  not,  the  assessment  is 
Talld.  If  It  was,  the  assessment  Is  invalid, 
and  the  petitioner  is  entitled  to  a  writ  of 
certiorari.  Hitchcock  v.  Springfield,  supra. 
[2]  Under  the  Betterment  Act  the  board  of 
city  officers  which  is  authorized  to  lay  out 
ways  therein  is  the  body  which  Is  to  deter- 
mine whether  any  land  receives  a  special 
benefit  therefrom,  and  the  value  of  such  bene- 
fit, and  to  assess  ui>on  the  same  a  proportion- 
al share  of  the  cost  of  the  laying  out  The 
charter  of  the  city  of  Medford  vests  the  gov- 
ernment "in  a  single  ofi3cer,  to  be  called  the 
mayor,  and  In  a  legislative  body,  to  be  called 
the  board  of  alderipen,"  and  in  a  school  com- 
mittee. St  1903,  c  345,  i  2.  Section  21  of 
that  charter,  as  amended  by  Spe&  St  1915, 
c.  160,  provides  that — 

"The  board  of  aldermen,  with  the  approval 
of  the  mayor,  shall  have  authority  to  order  the 
laying  out  altering,  relocating,  discontinuing 
and  making  specific  repairs  in  all  streets,  ways 
and  highways  in  the  said  city,  and  to  assess 
oil  damages  therefor." 

The  words  "with  the  approval  of  the  may- 
or," were  construed  as  meaning  subject  to 
the  veto  power  of  the  mayor,  when  this 
court  was  considering  a  similar  provision  in 
the  charter  of  the  city  of  Waltbam.  Doty  v. 
Lyman,  166  Mass.  318,  44  N.  E.  337.  It  would 
seem  to  follow  that  as  the  power  to  lay  out 
ways  in  Medford  is  in  the  board  of  aldermen 
subject  to  the  veto  power  of  the  mayor,  the 
body  charged  with  the  assessment  of  better- 
ments imder  the  provision  of  the  Betterment 
Act  above  mentioned  is  likewise  the  board  of 
aldermen,  subject  to  the  mayor's  veto. 

It  is  contended  by  the  respondents  that  the 
words  "with  the  approval  of  the  mayor"  were 
Inserted  In  said  section  21  in  order  to  make 
the  charter  conform  to  R  L.  c.  26,  {  9,  which 
provides  that  every  order  of  a  city  council 
which  Involves  the  expenditure  of  money,  or 
where  concurrence  of  the  board  of  aldermen 
and  common  council  may  be  necessary,  shall 
be  presented  to  the  mayor  for  approval.  But 
the  charter  expressly  provides  tor  that  in  seo- 
tioh  52: 

"The  general  laws  relating  to  the  mnnicipal 
iBdebtedness  of  cities,  the  general  laws  requir- 
ing Hie  approval  of  the  mayor  to  the  doings  of 
a  city  council  or  of  either  branch  thereof,  and 
relative  to  the  exercise  of  the  veto  power  by 
the  mayor  of  a  city,  *  •  •  shall  have  full 
tone,  application  and  effect  in  said  city." 

This  interpretation  of  the  Medford  char- 
ter, giving  to  the  mayor  the  right  to  veto  a 
betterment  assessment  is  confirmed  by  the 
history  of  the  Betterment  Act  and  is  in  har- 
mony with  the  trend  of  recent  legislation  in- 
creasing the  powers  of  the  mayor.   See  Galll- 


gan  T.  Leonard,  204  Mass.  202,  90  N.  E.  683. 
Patting  to  one  side  the  statutes  specially  ap- 
plicable to  the  city  of  Boston,  the  first  Better- 
ment Act  applying  to  cities  which  accepted  it 
was  St  1868,  c.  75.  At  that  time  the  power 
to  lay  out  streets  in  most  cities  was  in  a  dty 
council  of  two  branches,  the  "mayor  and  ald- 
ermen" and  the  "common  council";  and  to 
that  city  council  was  given  the  power  to  as- 
sess betterments.  The  mayor  then  was  the 
presiding  oflScer  over  the  board  of  aldermen, 
with  a  casting  vote  but  no  veto.  See  Day  v. 
Springfield,  102  Mass.  310.  When  the  better- 
ment laws  were  consolidated  In  1871  (St. 
1871,  c.  3S2)  and  the  mayor  and  aldermen 
were  constituted  the  board  to  assess  better- 
ments, the  mayor  still  had  a  vote  in  the 
board,  but  no  veto  power.  It  was  in  1876 
that  a  general  law  was  passed  conferring  a 
veto  power  on  the  mayor  and  depriving  hlra 
of  the  right  to  vote  with  the  aldermen.  St 
1876,  c.  193,  now  R  L.  c.  26,  §f  10,  11.  And 
the  anomaly  of  calling  the  aldermen  "mayor 
and  aldermen,"  when  the  mayor's  right  to 
vote  as  an  alderman  had  been  taken  away 
from  him,  was  ended  by  St  1882,  a  164,  pro- 
viding that  in  all  laws  relating  to  cities  the 
words  "mayor  and  aldermen"  should  be  con- 
strued to  mean  board  of  aldermen.  But  there 
was  no  indication  that  the  veto  pow«r  was  to- 
be  taken  from  the  mayor. 

In  some  of  the  later  charters  the  extent 
of  the  veto  is  defined  and  extensive.  See 
charter  of  Cambridge,  St  1891,  c.  364,  {  11. 
In  the  more  recent  ones  providing  for  a  single 
board,  the  "aldermen"  are  generally  given 
power  to  lay  ont  streets,  assess  damages,  and 
except  as  otherwise  provided,  to  act  in  mat- 
ters relating  to  such  layout  subject  to  the 
approval  of  the  mayor.  This  express  power 
of  veto  seems  to  cover  orders  for  betterment 
assessments.  See,  for  examples,  St.  1893,  c 
361  (Waltham);  St  1897,  c.  172  (Wobum) ; 
St  1898,  c  302,  St  15,  17  (Gloucester);  St 
1899,  a  162  (Melrose);  Id.  c.  240,  {$  16,  17 
(Somervllle)^  St  1900,  c  823,  {{  16,  17 
(Gloucester);   Id.  c.  427  (Northampton);    St 

1914,  e  609  (We'stfleld);  Id.  c.  680  (Attle- 
boro);  Id.  c.  687  (Revere).  And  In  the  gener- 
al act  for  the  revision  of  city  charters,  St 

1915,  c.  267,  plans  A  and  B,  which  provide  for 
a  dty  government  by  a  mayor  and  single 
legislative  body,  make  every  order  of  the 
council  subject  to  the  veto  of  the  mayor. 
Part  2,  {  10;  Part  3,  {  8.  In  the  light  of 
this  history,  and  of  the  veto  power  given  to 
him  specifically  under  section  21  of  the  Med- 
ford charter,  and  generally  under  R.  L.  c.  26^ 
t  9,  we  do  not  think  that  the  Legislature  in- 
tended in  the  Betterment  Act  to  exclude  the 
mayor's  veto. 

The  result  is  that  the  writ  of  certiorari 
must  issue ;  and  it  Is 
So,  ordered. 
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McAtXiBK  v..  GUiUEJTT  «t  al. 

(Supreme   Judicial  C!ourt  of  Massachosetta. 
Hampden.     Ma7  21,  1919.) 

1.  Mastee  and    Sebvant  «=9278(3)— Inxdbt 
TO  Servant  —  Neqligence  —  Suitichnot 

OF  EVIDENOB.  ' 

In  an  action  for  conscious  suffering  of  plain- 
tiiFs  intestate,  injured  while  working  on  a.  pile 
driver  in  the  employ  of  defendants'  testator,  ev- 
idence held  insufficient  to  warrant  finding  that 
the  accident  was  due  to  any  negligence  on  t&e 
part  of  defendant's  testator. 

2.  Master  and   Sebvant  «=>2e6(6)— Injubt 
TO    Sebvant  —  Neoligenob  —  Rks  'Ipsa 

LOQUITUB. 

Where  a  servant,  working  about  a  pile  driv- 
er, was  injured  when  it  started  to  pull  up  a 
"follower,"  so  called,  used  to  drive  the  pile 
deeper  than  the  hammer  would  reach,  and  it 
came  up  suddenly  and  struck  a  crosspiece,  and 
knocked  the  plank  from  under  the  servant's  feet, 
so  that  he  fell  and  struck  his  head  on  the  pile, 
the  accident  was  not  one  referable  to  the  negli- 
gence of  the  employer,  under  the  doctrine  of 
res  ipsa  loquitur,  which  bad  no  application  to 
the  facts. 


Report  from  Superior  Court,  Hampden 
County;    Christopher  T.  Callahan,  Judge. 

Action  of  tort  by  Christine  McAller,  admin* 
istratrlx,  against  Bdgar  L.  OiUett  and  others, 
executors,  for  conscious  suffering  of  plain- 
tiff's intestate  from  personal  injuries  while 
In  the  employ  of  defendants'  testator.  Ver- 
dict was  ordered  far  defendants,  and  the  case 
was  reported  to  the  Supreme  Judicial  Court 
Verdict  ordered  to  stand. 

Baymond  A.  Bidwell,  of  SpringfleM,  for 
plaintiff. 

Green  &  Bennett,  of  Holy<Ae,  for  defend- 
ants. 

DB  COURCT,  J.  The  plaintiff's  Intestate^ 
Archibald  McAUer,  was  injured  while  work- 
ing on  a  pile  driver.  The  only  evidence  intro- 
duced at  the  trial  was  that  of  declarations 
made  by  McAller  to  his  family  and  attorney, 
between  the  time  of  hla  injnry  In  May,  1912, 
and  his  death  the  following  September.  The 
description  of  the  apparatus  and  the  story 
of  the  accident  are  meager  and  Incomplete, 
In  Its  most  favorable  aspect  the  testimony 
tends  to  show  the  following  facts: 

[1]  A  pile  driver  had  been  set  up  over  a 
pond  of  water  ten  or  twelve  feet  deep,  in  or- 
der to  drive  piles  for  the  foundation  of  a 
railroad  bridge.  There  were  two  pieces  of 
timber,  one  each  side  of,  and  at  right  angles 
with  the  face  of,  the  pile  driver;  and  on 
these,  "across  the  face,"  was  laid  a  plank  on 
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which  the  Intestate  was  set  to  work  by  Mr. 
GlUett,  the  defendants'  testate.  When  a 
pile  was  driven  as  far  as  the  hammer  could 
drive  it,  a  "follower"  was  used.  This  was  a 
piece  of  timber  about  six  feet  long,  on  the 
bottom  of  which  was  a  pintle  or  bolt,  an  inch 
in  diameter  and  about  five  Inches  long.  This 
bolt  was  dropped  'into  a  hole  in  the  top  of 
the  pile,  in  order  to  keep  the  follower  in  its 
place  while  it  was  being  used  to  drive  wltb. 
When  the  pile  was  driven  to  the  required 
depth  a  rope  was  attached  to  the  follower, 
and  It  was  pulled  up. 

It  was  the  duty  of  McAUer  to  guide  the 
follower  so  that  the  bolt  would  feed  into  the 
hole  in  the  top  of  the  pile,  and  also  to  steady 
it  there  untU  the  hammer  drove  the  pile 
down  so  that  "the  earth  or  whatever  came 
around  the  follower  would  keep  it  steady  It- 
self." It  does  not  appear  who  fastened  on  the 
rope,  or  what  McAIler's  duties  were  while  the 
follower  was  being  hoisted. 

The  intestate  had  been  at  work  some  hours 
when  the  accident  happened.  iPresumably 
the  pile  driver  was  shifted  after  each  pile 
was  driven ;  and  at  the  same  time  some  one 
must  have  moved  the  plank  on  which  he 
stood  when  at  work.  According  to  McAIler's 
statement,  as  testified  to  by  his  attorney,  a 
pile  had  been  driven;  then  "they  started  to 
pull  up  the  follower  and  it  came  up  suddenly 
without  any  warning  to  him  with  a  Jerk,  and 
that  it  Jumped  up  on  the  upper  end  and 
struck  a  crosspiece  that  was  across  the  front 
part  of  the  pile  driver  frame.  When  it  struck 
that,  the  foot  of  it  bounded  outward  and 
struck  the  plank  on  which  McAller  was 
standing,  knocking  It  out  from  under  his 
feet  and  knocking  him  over  in  a  somersault 
shape,  so  that  he  fell  head  first,  and  came  In 
contact  with  the  pile  striking  the  right  side 
of  his  head." 

Assuming  that  there  was  evidence  for  the 
Jury  that  the  plaintlfTs  intestate  used  dne 
care,  and  did  not  assume  the  risk,  this  mea- 
ger record  discloses  no  negligence  on  the 
part  of  the  defendants'  testator.  It  does  not 
appeaB  that  the  follower  ever  before  came  up 
"with  a  jerk,"  which  might  operate  as  a  no- 
tice to  the  employer.  Mo  explanation  was 
offered  as  to  why  It  jumped  out  at  this  time. 
There  was  no  evidence  that  the  construction 
or  arrangement  of ,  the  derrick  was  such 
that  the  employer  should  apprehend  such  a 
complicated  occurrence,  beginning  with  the 
traveler  striking  "the  crosspiece,"  tipping, 
and  knocking  the  plank  from  under  the  Intes- 
tate. In  short  the  plaintiff  failed  to  produce 
evidence  which  would  warrant  a  Jury  In  find- 
ing that  the  accident  was  due  to  either  of  the 
causes  .of  action  alleged  In  her  declaration. 
Ragolsky  v.  Nuremberg,  211  Mass.  675,  98  N. 
B.  594. 

[2]  In  the  absence  of  any  proof  that  the 


^sFor  otber  caBes  see  same  topic  and  K&T-KDUBBR  In  all  Ker-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


350 


123  N0RTHBA.ST1SItN  REPORTEB 


OSaaa. 


movement  of  the  follower  was  due  to  any  de- 
fect or  latent  danger  in  the  derrick  or  Its 
appliances,  the  plaintiff  invokes  tbe  doc- 
trine of  res  ipsa  loquitur.  But  we  cannot 
say  that  the  accident  was  one  which  tn  the 
ordinary  experience  of  mankind  would  not 
have  happened  unless  from  negligence  on  the 
part  of  the  employer,  or  that  of  others  for 
whose  negligence  he  was  responsible.  On 
the  contrary.  If  we  consider  the  Inferences 
that  properly  might  be  drawn  from  the  fticts 
disclosed,  the  accident  well  may  have  been 
due  to  a  careless  starting  of  tbe  engine,  by 
applying  the  power  suddenly  and  with  too 
great  force;  or  it  is  equally  inferable  that 
the  rope  was  adjusted  too  far  from  the  top 
of  the  follower,  which  would  give  it  a  ten- 
-dency  to  tip  outward  when  separated  from  the 
pile.  These,  and  some  other  explanations 
that  might  be  conjectured,  would  Indicate 
that  the  accident  was  due  to  negligence  on 
the  part  of  a  fellow-servant  of  McAUer,  for 
which  the  employer  would  not  be  liable.  In 
any  event  It  Is  plain  that  the  doctrine  of  res 
Ipsa  Is  not  applicable  to  the  facts  disclosed. 
Trim  v.  Fore  Hiver  Ship  Building  Co.,  211 
Mass.  693,  98  N.  B.  591;  Cnllalucca  ▼.  Ply- 
month  Rubber  Co.,  217  Mass.  892,  104  N.  B. 
956. 

The  verdict  for  the  defendants  was  ordered 
rightly;  and  in  accordance  with  tbe  report 
the  entry  must  be: 

Verdict  to  stand. 


(233  Mass.  77) 

DooiiBY  V.  Mcdonough  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     May   21,    1919.) 

1.  Appeal  and   Ekbor   ^=>931(4)— Rbvibw— 

ASStniFTIOIf  AS  TO  FlNDINO. 

In  vendor's  action  for  installment  of  price, 
in  view  of  general  finding  for  seller,  and  his 
rulings  in  giving  buyers'  requests  that,  if  their 
conduct  in  signing  the  agreement  l>e  construed 
as  an  offer  to  be  conveyed  to  the  sellar,  such 
offer  was  subject  to  withdrawal  until  accepted, 
etc.,  the  Supreme  Judicial  Court  must  assume 
the  court  found  the  agreement  was  an  offer 
proposed  by  the  buyers,  and  that  they  selected 
the  person  who  negotiated  It  as  their  agent  to 
take  offer  to  seller  and  receive  his  written  ac- 
ceptance. 

2.  VSRDOB    AND     PUBCHASSB    gs>ld     AOOgPT- 
ANCB  OP  OFFEB— EVIDSNCB. 

In  seller's  action  to  recover  initial  payment 
on  purchase  of  realty,  evidence  held  to  warrant 
conclusion  apparently  reached  by  trial  court 
that,  when  buyers  attempted  to  revoke  cSer  to 
buy,  made  by  signing,  at  solicitation  of  a  bro- 
ker, a  formal  written  agreement,  such  offer  bad 
been  accepted  by  the  seller  and  a  binding  con- 
tract completed. 


3.  Vendor  and  PnacHASKB  «-»80— Time  foe 
Patmemt  of  Instaixusnt. 
In  seller's  action  to  recover  Initial  payment 
on  purchase  of  realty,  evidence  held  to  war- 
rant finding  that  such  payment,  on  installment, 
of  $100,  was  paj'able  when  seller  executed 
formal  written  contract  which  had  been  signed 
by  buyers,  and  delivered  it  to  a  broker  acting  as 
the  agent  of  buyers  for  that  purpose. 

Report  from  Municipal  Court  of  Boston, 
Appellate  Division. 

Action  by  James  B.  Dooley  against  Mi- 
chael F.  MeDonough  and  wife  to  recover  the 
initial  payment  under  an  alleged  contract 
for  the  purchase  of  real  estate.  There  was 
finding  for  plaintiff,  and  the  case  was  report* 
ed  to  the  appellate  division  of  tbe  municipal 
court  of  the  dty  of  Boston,  which  dismissed 
the  report,  and  defendants  appeal.  Order 
dismissing  report  affirmed. 

Defendants'  second  and  third  requests  for 
rulings  given  by  tbe  trial  court  were  as  fol- 
lows: 

(2)  If  the  conduct  of  tbe  defendants  in  sign- 
ing the  alleged  agreement  be  construed  as  aq 
offer  to  be  conveyed  to  the  plaintiff,  such  offer 
was  subject  to  withdrawal  until  accepted  by  the 
plaintiff. 

(3)  If  the  conduct  of  the  defendants  is  con- 
strued as  an  offer  to  be  conveyed  to  the  plaintiff 
through  the  agent  of  the  plaintiff,  in  whose 
bands  the  property  in  question  had  been  placed 
for  sale,  a  withdrawal  of  the  defendants'  offer  is 
effectual  If  communicated  to  such  agent* s  office, 
before  acceptance  by  the  plaintiff,  and  received 
by  one  properly  in  charge  of  such  <^ce. 

Tbe  defendants  had  been  shown  the  plain- 
tiff's house  twice  by  a  real  estate  broker,  the 
plaintiff's  agent,  one  Fernandez.  Tbe  next 
day,  after  he  bad  last  shown  the  house,  said 
broker,  with  his  wife,  called  at  the  defend- 
ants' house  In  the  evening.  The  defendant 
Mrs.  MeDonough  was  at  home  when  Mr.  Fer- 
nandez called  about  8:30  o'clock  p.  m.  The 
defendant  Mr.  MeDonough  was  absent,  but 
returned  about  11  o'clock.  The  agreement 
was  prepared  in  duplicate  in  the  defendants' 
home,  and  presented  to  the  defendants  for 
their  signatures,  after  Mr.  MeDonough  re- 
turned. Both  Mr.  and  Mrs.  MeDonough  sign- 
ed the  agreement  in  duplicate,  said  agreement 
being  under  seal,  and  left  both  cc^les  In  the 
hands  of  the  said  Fernandez.  At  that  time. 
It  did  not  bear  the  signature  of  tbe  plaintUT, 
and  there  was  evidoice  that  the  brc&er,  Fer- 
nandez, did  not  have  authority  to  sell  the 
house  for  the  specified  price,  namely,  $3,700, 
but  did  have  authority  to  get  a  customer  for 
a  price  of  $4,000,  and  If  he  could  get  an  offer 
in  writing  for  $3,700,  that  would  be  consider- 
ed by  the  plaintiff.  There  was'  evidence  fur- 
ther tending  to  show  that  the  agreements 
were  signed  and  delivered  to  Femandee  for 
the  purpose  of  bringing  the  same  to  Dooley 
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In  accordance  with  I>ooIey'8  statement  to 
^Fernandez  that  If  he  conid  get  an  offer  for 
^,700,  he,  Dooley,  would  consider  It 

Fernandez  drove  to  the  defendants'  honse 
In  hla  automobile  and  was  accompanied  by 
bis  wife  on  the  evening  in  question,  and  she 
was  present  during  the  negotiations  above 
described. 

The  next  morning,  the  defendant,  Mr.  Mo> 
Donongh,  telephoned  to  the  broker's  office. 
Mr.  Fernandez  was  not  in.  His  wife  answer- 
ed the  telephone  and  Mr.  McDonougb  deliver- 
ed the  following  message,  in  substance,  that 
be  did  -not  wish  to  go  any  farther  wltb  the 
transaction.  Mr.  Fernandez  did  not  receiye 
this  message  until  after  he  had  procured  the 
plaintiff's  signature  to  the  agreonent,  which 
be  procured  in  Boston  between  9  and  10 
o'clock  the  next  morning  at  the  plaintiff's 
office,  where  he  left  with  the  plaintiff  one  of 
the  signed  agreements  and  took  the  other  to 
deliver  to  the  defendants  and  get  the  ^00 
deposit  iwyment.  Mr.  Fernandez  received 
from  his  wife  the  message  of  the  defendants 
early  in  the  afternoon,  before  delivering  the 
agreement  to  HcDonongb.  Witness  Fernan- 
dez further  testified  as  follows:  "I  saw  Mr. 
and  Mrs.  McDonongh  sign  these  [agreements] 
and  I  witnessed  them.  I  read  it  over.  I 
bad  my  copy  and  he  bad  bis.  They  were 
made  in  duplicate  original.  I  went  and 
bad  Mr.  Dooley  sign  them  in  duplicate.  The 
next  day  I  was  to  go  and  get  $100  as  per 
agreement  The  next  morning  Mr.  McDon- 
ougb called  me  up  and  he  wanted  to  put  the 
tblng  off  for  a  time  and  I  told  him  I  ezx)ect- 
ed  him  to  live  up  to  bis  agreement." 

When  Mr.  Fernandez  left  the  defendants' 
bouse  on  the  ev«iing  on  which  the  latter 
atgned  the  agreement,  be  was  told  to  come 
in  the  evening  of  the  next  day  for  the  depos- 
it as  Mr.  McDonongh  wotdd  not  be  home  un- 
til then,  although  his  previous  proposition 
was  to  return  with  the  agreements  in  the 
event  the  plaintiff  signed  the  same,  on  the 
next  forenoon. 

After  the  plaintiff  signed  the  agreement, 
and  after  Mr.  Fernandez  had  received  Mr. 
McDonough's  message,  that  he  did  not  wish 
to  proceed  wltb  the  transaction,  Mr.  Fernan- 
dez dellvefed  In  person  to  the  defendants 
the  following  letter  frcxn  the  attorneys  of 
the  plaintiff,  dated  March  28,  1818: 

"Dear  Sir  and  Madam:  In  behalf  of  Mr. 
James  B.  Dooley,  with  whom  you  have  entered 
into  an  agreement  to  purchase  bis  property  No. 
15  Shatter  street  Dorchester,  under  agreement 
signed  March  25th,  we  hereby  make  demand 
upon  yon  for  immediate  payment  of  $100.00  as 
caUed  for  under  said  agreement,  npon  receipt 
of  which  Mr.  Dooley  stands  ready  to  deliver 
the  duplicate  original  of  said  agreement 

"We  are  advised  by  Mr.  Fernandez,  the  agent 
in  the  transaction,  that  when  he  sought  to  de- 
liver this  agreement  to  you,  yon  put  him  off  on 
one  pretext  and  another  and  have  delayed  in 
making  the  deposit  payment  of  $100.00  called 
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for  nnder  the  agreement  We  also  beg  to  now 
notify  you  that  Mr.  Dooley  will  hold  you  to  the 
agreement  and  expect  yon  on  May  1st  to  carry  , 
through  the  balance  of  the  provisions  of  same. 
"This  letter  is  brought  to  yon  by  Mr.  Fer- 
nandez himself,  who  baa  the  duplicate  original 
agreement  signed  by  Mr.  Dooley  and  who  will 
again  tender  same  to  you,  and  he  is  authorized 
by  Mr.  Dooley  to  receive  the  deposit  of  $100.00. 
"[Signed]    Swain,  Carpenter  ft  Nay." 

The  defendants  refused  to  pay  the  $100  or 
take  the  agreement  tendered  to  them  and  this 
suit  was  brought  to  recover  $100,  the  amount 
alleged  to  be  due  as  the  first  payment  under 
the  alleged  agreement 

Swain,  Carpenter  ft  Nay,  of  Boston,  for 
plaintiff. 
John  D.  Graham,  of  Boston,  for  defendants. 

DB  COURCY,  J.  The  defendants  had  been 
shown  the  plaintlfTs  house  by  one  FemaU' 
dez,  a  real  estate  hroker,  who  bad  been  au- 
thorized by  the  plaintiff  to  sell  It  for  $4,000. 
On  a  subsequent  Monday  evening  the  broker 
called-  on  the  defendants  and  they  made  an 
offer  of  $3,700  for  the  property,  and  signed 
in  duplicate  a  formal  written  agreement  to 
purchase  at  that  price.  The  papers  were 
delivered  to  Fernandez,  and  he  was  to  re- 
ceive the  initial  payment  of  $100  on  Tuesday 
evening  if  he  could  get  the  plaintiff  to  sign 
them. 

Fernandez  obtained  the  signature  of  the 
plaintiff  to  the  agreements  between  9  and  10 
o'clock  Tuesday  forenoon,  left  one  copy  with 
him  and  took  the  other  to  deliver  to  the  de- 
fendants. At  some  time  that  forenoon  Mr. 
McDonongh  telephoned  to  the  broker's  office 
that  he  did  not  wish  to  go  any  further  in 
the,  transaction;  but  Fernandez  did  not  re- 
ceive the  message  until  the  afternoon,  some 
hours  after  he  had  procured  the  platntlfTs 
signature.  The  defendants  later  refused  to 
take  the  ap^reement  tendered  to  them,  and 
this  action  was  brought  to  recover  the  first 
payment  of  $100.  The  Judge  of  the  municipal 
court  found  for  the  plaintiff,  and  his  finding 
was  sustained  by  the  appellate  division. 

[1-3]  In  view  of  the  Judge's  general  finding 
and  his  rulings  on  request  numbered  2  and  S, 
we  must  assume  that  he  found,  in  effect  that 
the  agreement  was  an  offer  proposed  by  the 
defendants,  and  that  they  selected  Fernan- 
dez as  their  agent  to  take  the  offer  to  the 
plaintiff  and  receive  his  written  acceptance. 
The  facts  stated  in  the  report  warrant  the 
conclusion  which  the  Judge  apparently 
reached,  that  When  the  defendants  attempted 
to  revoke  their  offer,  it  had  beoi  accepted, 
and  that  a  binding  contract  had  been  com- 
pleted in  the  manner  intended  by  the  par- 
ties. Nlckerson  t.  Bridges,  216  Mass.  416, 
420, 103  N.  B.  930;  Brauer  v.  Shaw,  168  Mass. 
188,  46  N.  B.  617,  00  Am.  St  Rep.  887 ;  Bos- 
ton ft  Maine  B.  B.  v.  Bartlett  8  Gush.  224. 
See  Codman  t.  Ddand,  231  Mass.  344,  121 
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N.  B.  14.  lAere  was  also  warrant  for  the 
finding  that  the  tnstallm'ent  of  $100  was  iwy- 
•able  when  the  plaintiff  executed  the  contract 
and  delivered  It  to  Fernandez,  acting  as  the 
agent  of  the  defendants  for  that  purpose. 
It  Is  not  found  that  the  payment  was  a  con- 
dition precedent  to  the  completion  of  the 
contract.  Mass.  Biographical  Society  t.  Rus- 
sell, 229  Mass.  524,  118  N.  E.  662. 

No  error  appearing  on  the  record  the  entry 
must  be: 

Order  dismissing  report  affirmed. 


<233  Mass.  128) 

SCHENA 


T.  BACJIGALAIiUPO. 


{Supreme  Judicial  Court  of  MassacfaoBetts. 
sex.     May  23,  1919.) 


Es- 


Landlord  awd  Tenant  «=»169(6)— Injotoks 
TO  Tenant— Responsibility  of  LiEssob  — 
SumciENCT  OF  Evidence. 
In  action  against  lessor  for  injuries  to  ten- 
ant in  common  passageway,  evidence  held  insuf- 
ficient to   show  that  lessor  owed   tenant   any 
duty ;    there  being^  nothing  from  which  it  conld 
be  inferred  lessor  was  negligent  or  responsible 
for  condition  of  passageway,  and  it  not  appear- 
ing from  whom  the  tenant  hired  his  tenement, 
whether  from  the  lessor  or  a  sublessor. 

Exceptions  from  Superior  Court,  Essex 
County;   Charles  U.  Bell,  Judge. 

Action  for  personal  injuries  by  Michael 
Schena  against  Madellna  Badgalalupo, 
wherein  Domenlca  A.  Schena,  administrator 
was  substituted  as  plaintiff.  There  was  find- 
ing for  plaintiff,  and  defendant  excepts.  Ex- 
ceptions sustained. 


WllUam  J.  McDonald,   of  HaverbUl.   for 
plaintiff. 
David  H.  Fulton,  of  Boston,  for  defendant 

CARROIiL,  J.  The  pliaintlff  in  this  action 
seeks  to  recover  damages  for  personal  in- 
juries to  his  intestate,  Michael  Schena,  who, 
he  contends,  was  injured  by  reason  of  a  de- 
fect in  a  common  passageway  on  the  de- 
fendant's premises.  The  Jury  found  for  the 
plalntifl. 

There  was  evidence  that  the  defendant 
was  the  owner  of  a  building  in  whldh  Michael 
Schena  was  a  tenant;  that  the  floor  of  the 
passageway  between  the  tenant's  room  and 
the  room  of  one  Bocuco  was  defective;  and 
that  by  reason  of  this  detect  the  plaintiff's 
Intestate  was  injured.  There  also  was  tes- 
timony showing  that  adjoining  premises  were 
being  repaired  and  some  material  for  this 
work  was  taken  from  the  defendant's  build- 
ing; but  the  record  does  not  show  how  long 
the  defect  complained  of  existed,  nor  who 
caused  it;  and  there  Is  nothing  in  the  evi- 
A&ice  from  which  it  could  be  Inferred  that 
the  defendant  was  negligent,  or  responsible 
for  the  condition  of  the  jpassageway.  It  does 
not  appear  from  whom  the  plaintiff's  intes- 
tate, hired  Ills  tenement — ^he  may  have  been 
the  tenant  of  the  defendant  or  of  Bocuco; 
nor  whether  Bocuco  hired  the  whole  or  only 
a  part  of  the  building ;  nor  what  the  terms 
of  the  lease  were,  Bocuco  may  have  he^n  the 
lessee  under  a  written  lease,  and  the  i>as- 
sageway  may  have  been  a  part  of  the  leased 
premises;  at  least  there  is  .nothing  in  the 
evidence  to  contradict  this  assumption.  On 
the  evidence  before  us,  there  is  nothing  to 
show  that  the  defendant  owed  the  plaintiff 
any  duty.  The  defendant's  moticm  for  a  di- 
rected verdict  Should  have  been  granted. 

Exceptions  sustained. 
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^TTNA  TRUST  &  SAVINGS  CO.  v.  NACK- 
BNHOKST  et  aL    (No.  23083.)» 

(Supreme  Court  -of  Indiana.    May  27,  191d.) 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; W.  W.  Thornton,  Judge. 

Separate   Opinitm. 

For  majority  opinion,  see  122  N.  B.  421. 

W.  H.  Watson  and  Holtzman  &  Coleman, 
all  of  Indianapolis,  for  appellant. 

Walker  &  HoUett  and  Major  A.  Downing, 
all  of  Indianapolis,  for  appellees.  , 

HARVEY,  J.  I  agree  with  the  prcTailing 
i^inlon  wherein  it  holds  that  the  superior 
court  erred  in  requiring  that  out  of  the  as- 
sessment roll  should  be  paid  two  claims  for 
materials  purchased  b;^  the  contractor  for 
use  in  the  construction  of  the  sewer  in  ques- 
Uon. 

It  has-been  expressly  held  in  the  decisions 
dted  that  claims  for  materials  and  labor  are 
not  liens  upon  or  diargeable  against  the  fund 
raised  by  the  assessment  Such  claimants 
must  seek  payment  from  the  contractor  or 
his  surety. 

The  superior  court  was  doubly  wrong  in 
allowing  payment  out  of  the  assessments  to 
the  surety  of  an  Amount  the  surety  had  paid 
out  In  a  pretended  purchase  of  one  of  these 
material  accounts,  because:  First,  such  ac- 
count was  not  chargeable  against  the  as- 
sessment roll;  and,  second,  the  surety  was 
liable  therefor  directly,  and  had  no  right  as 
against  others  having  equities  in  the  fund  to 
buy  this  claim  and  assert  a  prior  equity  se- 
curing its  payment. 

I  cannot  agree,  however,  that  the  prevail- 
ing opinion  is  correct  in  allowing  as  prior  to 
thcT  claim  of  appellant  for  money  advanced 
on  faith  and  security  of  the  assessment  roll 
the  amount  the  receiver  borrowed  for  use  in 
completing  the  contractor's  work,  or  in  al- 
lowing priority  to  the  costs  and  expenses  of 
the  receivership. 

While  it  is  a  fact  that  the  receiver  borrow- 
ed from  appellant  the  sum  needed  and  used 
In  completing  the  work,  and  the  superior 
court  ordered  that  the  sum  so  borrowed  be 
repaid  to  appellant  as  a  prior  claim,  it  may 
seem  on  first  impression  to  matter  little.  In 
dollars  and  cents,  to  appellant  that  this  sum 
is  deducted  from  the  assessment,  as  it  is 
paid  to  appellant  after  such  deduction;  but 
appellant  loaned  the  total  amount  of  the 
assessmoit  roll,  and  in  addition  thereto  loan- 
ed the  amount  needed  to  complete,  and  Is  en- 
titled to  recover  both  sums,  and  its  equities 
as  to  both  should  be  considered. 

If  the  contractor  had  purchased  the 
amount  of  material  and  labor  necessary  to 
complete  bis  contract,  and  had  not  paid 
therefor,  there  can  be  no  doubt  that  his  sure- 


ty would'  have  been  directly  liable  theirefor, 
and  the  assessment  roll  would  not  have  been 
chargeable  therewith. 

What  equity  protects  the  surety  at  the  ex- 
pense of  one  having  an  existing  and  valid 
Uen  on  the  assessment  roll,  where  the  only 
difference  is  that  the  receiver  who  is  attend- 
ing to  the  affairs  of  the  contractor  purchases 
the  material  and  labor?  Sxlsting  liens  on 
property  coming  into  the  hands  of  a  receiver 
are  not  so  easily  displaced  or  destroyed. 

This  is  a  proceeding  in  equity,  and  the  re- 
sult sought  is  a  marshaling  of  priorities  and 
the  application  of  a  certain  fund  in  accord 
with  equity.  As  shown  by  the  prevailing 
opinion  the  amount  derived  by  assessment 
for  sewer  construction  primarily  constitutes 
the  fund.  The  relations  of  the  parties  to  this 
fund  were  originally  such  that  the  contractor 
would  be  entitled  thereto  under  his  contract 
To  mature  his  said  right  thereto  he  must 
perform  his  contract  including  payment  of 
all  expenses  of  labor  and  material.  Thus  far 
his  rights  and  obligations  are  rights  at  law. 
He  abandoned  the  work.  Out  of  this  failure 
no  equities  grow  In  his  favor.  He  filed  bond 
securing  such  performance.  The  surety  on 
this  bond  then  became  bound  at  law  in  some 
manner  to  make  good  the  default 

Such  a  surety  Is  not  a  favorite  at  laW  or 
in  equity.  It  received  compensation  It  deem- 
ed sufficient  to  protect  it  in  the  event  of  lia- 
bility on  the  bond. 

In  this  case  the  surety  refused  on  demand 
of  the  city  to  do  anything.  This  did  not  add 
to  its  equities.  It  was  expressly  obligated 
to  pay  material  and  labor  claims.  This  it 
refused  to  do.  In  an  effort  to  save  its^f 
from  one  such  claim  it  purchased  the  same, 
and  asserted  that  it  thereby  was  entitled,  as 
against  all  others  Interested,  to  an  allowance 
of  this  claim.  No  equity  arises  In  its  favor 
out  of  this  attempted  evasion  of  its  legal  ob- 
ligation. If  It  had  performed  its  obligation, 
this  litigation  and  receivership  wonld  have 
been  avoided.  No  allowance  for  services  of 
the  receiver  or  his  attpmey  could  have  been 
asked  or  made.  No  equity  arises  in  its  favor 
out  of  its  conduct  indirectly  causing  this  ex- 
pense. Therefore,  as  the  surety  was  obligat- 
ed to  so  act  to  avoid  such  expense,  the  re- 
ceiver should  have  called  upon  the  surety  for 
funds  to  complete  the  contract  and  pay  the 
expenses  of  the  receivership.  Bquity  to  oth- 
ers demanded  this,  and  a  court  of  equity, 
having  jurisdiction  of  all  parties,  should 
have  required  that  the  receiver  collect  from  ' 
the  surety  this  expense,  because  of  Its  de> 
fault,  and  the  default  of  its  principal,  the 
contractor.  In  all  this  there  is  not  the 
slightest  suggestion  of  an  equity  in  favor  of 
the  surety.  So  much  for  the  equities  of  the 
contractor  and  its  'surety. 

The  city  is  a  party  to  this  proceeding.  It 
is  not  Involved  at  this  stage,  except  as  a 
stakeholder,  ready  to  pay  the  right  party. 
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or  to  pay  to  the  court  of  equity,  that 'the  court 
ma^  distribute  to  the  right  party.  The  ma- 
terial claimants  are  parties,  but  they  hare 
legal  remedies  against  the  surety,  and  hare 
no  claims,  legal  or  equitable,  to  the  fund. 
The  only  other  party  Is  the  JBtna  Trust  Com- 
pany. It  was  Induced  to  loan  money  to  the 
contractor  by  the  fact  that  a  legal  contract 
had  been  made  between  the  dty  and  the 
contractor,  the  performance  of  which  was 
secured  by  a  bond.  The  payment  of  all  ma- 
terial and  labor  claims  necessary  to  comple- 
tion was  secured  by  the  bond.  Thl^  was  as- 
surance that  the  sewer  would  be  completed, 
and  that  the  dty  would  resort  to  the  bond  in 
event  of  default  by  the  contractor,  or  that  the 
dty  would  complete  the  sewer,  or  cause  It  to 
be  completed,  at  the  expense  of  the  contrac- 
tor or  his  surety. 

Thus  an  assessment  roll  and  the  collection 
thereof  was  assured,  and  the  statute  In  force 
when  this  contract  was  made  created  a  Hen 
upon  the  property  affected  at  the  date  of  the 
contract  Acts  1905,  f  108.  See  section  8711, 
Bums  1914. 

If,  by  reason  of  defaults  and  refusals  of 
the  contractor  and  his  surety,  a  court  of 
equity  took  Jurisdiction,  the  ezerdse  of  Its 
powers  would  bring  completion  at  the  ex- 
pense of  those  obligated  for  the  expense 
thereof.  If  the  cost  of  completion  exceed 
the  contract  price,  the  contractor  or  his  sure- 
ty must  furnish  the  excess. 

Induced  by  all  these  provislmis,  the  ^tna 
Trust  Company  agreed  to  and  did  take  an 
assignment  of  the  prospective  assessment  roll 
as  security.  The  ^tna  Company  advanced 
all  It  agreed  to  and  more.  It  defaulted  In 
nothing.  It  did  not  become  an  assignee  of 
the  contract,  or  assume  any  obligations 
thereunder,  and  neither  law  nor  equity  im- 
poses any  such  obligation.  It  took  the  bene- 
ficial results  of  performance  which  others 
were  obligated  to  complete.  It  might  have 
resisted,  as  might  others,  the  appointment 
of  a  receiver,  because  an  ample  legal  reme- 
dy existed  In  the  dty  to  cause  completion  at 
the  exp^ise  of  the  surety.  There  may  have 
been  need,  however,  for  a  receiver,  because 
ndther  the  dty,  nor  the  contractor,  nor  his 
surety  would  move  or  act  toward  completion. 
The  assignee  of  the  roll  waived  nothing  by 
allowing  a  court  of  equity  to  undertake 
working  out  the  duties,  obligations,  and  equi- 
ties of  all  parties.  It  had  a  right  to  antld- 
pate  that  a  court  of  equity  would  so  do  at 
the  expense  of  those  obligated  therefor,  and 
that  the  court  would  use  Its  powers  to  bring 


in  from'  such  obligated  parties  the  expense 
of  so  doing. 

When  all  this  is  considered,  where  does 
equity  range  the  rights  and  priorities  of  tfaa 
surely  and  the  ^tna  Trust  Company?  That 
Is  the  only  question  here.  The  defaulting 
surety  cannot  stand  on  the  same  plane,  as 
to  any  part  of  the  ^tna  Company's  advance- 
ment, with  the  2Etna  Company,  which  com- 
pany has  defaulted  in  nothing. 

The  prevailing  opinion  holds  that  In  any 
event  the  surety  could  only  be  held  for  that 
part  of  the  expense  of  completion  which  the 
assessment  did  not  pay;  hence  the  assess- 
ments miist  be  first  applied  to  completion, 
though  this  damages  the  Mtaa  Company's 
security.  This  might  well  be  true  If  the  con- 
tractor and  the  surety  were  the  only  x>artles 
Interested  In  the  application  of  the  assess- 
ments; but  it  cannot  be  true  where  another 
has  in  good  faith,  and  for  a  consideration 
which  moved  to  tiie  use  and  benefit  of  the 
contractor  and  his  surety,  taken  as  security 
the  assessment  roll. 

The  prevailing  opinion  admits  that  the  as- 
signee of  an  antidpated  assessment  roll 
takes  an  equitable  interest,  but  states  that 
this  amounts  to  nothing  except  as  ripened  by 
performance  of  the  contract  Such  an  equi- 
table Interest  induded  a  rtght  to  the  protec- 
tion of  performance  by  those  obligated  there- 
to. The  surety  became  responsible  for  the 
completion,  and  thus  for  the  ripenUig  of  the 
equitable  rights  of  the  assignee,  and  can- 
not take  advantage  of  its  own  wrong  in  fall- 
ing to  cause  completion,  and  assert,  that,  its 
own  default  having  prevented  the  assignee's 
rights  from  ripening,  the  assignee  must  suf- 
fer and  the  surety  benefit 

Therefore  I  am  of  opinion  that  the  trial 
court  also  erred  In  protecting  the  surety  by 
requiring  that  the  amount  borrowed  by  the 
receiver  be  paid  out  of  the  assignee's  assess- 
ments, and  in  requiring  that  the  costs  of  the 
receivership  be  paid  out  of  the  assessments. 

The  reversal  of  the  decree  is  approved,  but 
the  mandate  should  be  that  the  total  amount 
of  the  assessments  be  paid  over  to  appellant, 
less  the  inspection  diarges,  and  Including 
that  to  be  released  by  the  dty  at  the  end  of 
the  guaranty  period,  and,  further,  that  the 
receiver  be  directed  to  proceed  against  the 
surety  for  the  amount  expended  in  comple- 
tion and  the  costs  of  the  receivership,  and, 
when  collected,  the  amount  advanced  by  ap- 
pellant to  the  receiver  diould  be  repaid. 

MYBRS,  J.,  concurs  herein. 
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FEICHTER  v.  KOBN  et  aL    (No.  10372.) 

(Appellate  Court  of  Indiana,  Divisioii  No.  2. 
Ma7  15,  1919.) 

1.  Frauds,  SxATtrrB  or  «=>118(2)— Cowtbact 
roB  Sals  of  Land— Hkmobanda. 

Under  the  statute  of  frauds  which  requires 
that  all  contracts  for  the  sale  of  land  shall  be 
in  writing,  several  writings  cannot  be  construed 
together  as  constituting  a  contract,  where  there 
1b  no  reference  in  either  of  them  to  the  others 
and  extrinsic  STidenee  would  be  necessary  to 
«bow  this  tdation. 

2.  PlJtADINa     «=>812-rBXHlBITB  —  VaKIANOK. 

If  there  is  a  variance  between  a  pleading 
and  exhibits,  the  latter  must  prevail  and  con- 
trol. 

8.  YXNDOB    AND    PUXOHASBB    4=>16(1)— OjTFEB 

AND  Acceptance. 
A  writing  concerning  a  sale  of  land,  reciting 
that,  "if  this  deal  is  made,  it  must  be  not  later 
than  October  1,  1916,"  held  to  constitute  no 
more  than  an  offer  to  sell,  and  not  a  final  agree- 
ment the  specific  performance  of  which  could  be 
enforced,  without  a  showing  of  acceptance. 

Appeal  from  Oircnlt  Conrt,  Allea.  Oounty; 
J.  W.  B^eman,  Judge. 

Suit  for  spedflc  ];>erfonnance  by  Jacob  H. 
I^chter  against  John  Korn  and  Elizabeth 
£om.  Decree  for  defendants,  and  plaintiff 
appeals.    Afflrmed. 

John  H.  Aiken,  of  Ft  Wayne,  for  appellant 
Breen  &  Morris,  of  Ft  Wayne,  for  appel- 
lees. 


NICHaiiS,  J.  Appellant  ffled  his  com- 
plaint against  appellees,  In  the  Alien  circuit 
conrt,  for  the  specific  performance  of  an  al- 
leged contract;  so  much  of  such  complaint 
as  Is  necessary  for  this  decision  being  as  fol- 
lows: 

The  above-named  plaintiff  complains  of  the 
above-named. defendants  and  says:  That  on  the 
28fli  day  of  September,  1916,  this  plaintiff  was 
the  owner  of  lot  62,  and  the  east  2  feet  of  lot 
SI,  in  Thompson's  Second  addition  to  the  city 
of  Ft  Wayne,  All^n  county,  Ind.,  and  also  the 
west  48  feet  of  block  4,  and  the  west  48  feet 
of  the  north  ^  of  block  3,  all  in  Evans'  place, 
in  the  city  of  Ft.  Wayne,  Allen  county,  Ind., 
the  last-described  property  being  known  as  No. 
1129  Maple  avenue,  in  said  city  of  Ft  Wayne. 
That  at  said  time  said  defendants  were  the 
owners  in  fee  simple  of  lot  1  in  Ninde's  Second 
addition  to  the  city  of  Ft  Wayne,  Allen  coun- 
ty, Ind.,  excepting  therefrom  such  portion  as 
was  taken  off  for  the  widening  and  staighten- 
Ing  of  Taylor  street  in  said  city.  That  on  the 
28th  day  of  September,  1916,  this  plaintiff  and 
said  defendants  entered  into  a  certain  written 
agreement,  portions  of  which  agreement  bear 
date  of  September  26th,  whereby,  in  considera- 
tion of  mntnal  covmants  and  agreements,  said 
defendants  promised  and  agreed  that  they  would 
convey   to   this   plaintiff   in   fee,   by   warranty 
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deed,  said  lot  No.  1  in  Ninde's  Second  addition 
to  the  city  of  Ft  Wayne,  Allen  county,  Ind.,  in 
consideration  whereof  tills  plaintiff  promise  ' 
and  agreed  to  convey  to  said  defendants  in  fee 
simple,  by  warranty  deed,  the  said  real  estate 
first  herein  described  as  belonging  to  said  plain- 
tiff. That  on  said  28th  day  of  September,  1916, 
after  said  defendants  had  bad  possession  of  said 
portions  of  said  written  contract  bearing  date 
of  September  26th,  and  which  provided  that 
the  deal  was  to  be  closed  before  October  1, 
1916,  and  on  signing  such  portions  of  said 
agreement  and  as  a  consideration  for  the  closing 
of  said,  contract  this  plaintiff  executed  and 
delivered  to  said  defendants  that  portion  of  said 
contract  contained  on  the '  third  page  of  said 
contract  by  which  plaintiff  agreed  to  do  certain 
repairs  to  the  buildings  on  the  property  whidi 
he  was  exchanging  to  said  defendants.  A  copy 
of  said  written  contract  is  filed  herewith,  made 
a  part  of  this  complaint  and  marked  Exhibits 
Al,  A2,  and  A3.  Plaintiff  further  alleges: 
That  he  duly  performed  all  the  conditions  of 
said  contract  and  agreement  to  be  by  him  per- 
formed. That  he  did  fix  the  roof  and  put  in 
the  bath  fixtures  and  light  wires  and  performed 
all  other  requirements  of  said  contract  on  his 
part  to  be  performed,  •  •  *  and  thereupon 
plaintiff  executed  his  warranty  deedst  plaintiff's 
wife  joining  therein,  conveying  plaintiffs  said 
real  estate  to  said  defendants  in  accordance 
with  the  terms  of  said  contract  and  then 
and  there  demanded  of  said  defendants  a  deed 
for  their  said  above-described  real  estate  so  to 
be  conveyed  to  this  plaintiff.  That  plaintiff's 
said  warranty  deeds  were  properly  acknowl- 
edged, and  this  plaintiff  tendered  to  stud  de- 
fendants said  warranty  deeds,  and  said  de- 
fendants refused  to  accept  said  deeds  so  tender- 
ed, and  refused  to  execute  a  deed  for  their  real 
estate  or  to  deliver  the  same  to  this  plaintiff, 
and  still  refuse  to  do  so,  but  on  the  contrary, 
refuse  to  be  bound  by  their  said  contract 
*  *  *  Wherefore,  plaintiff  demands  judgment 
that  said  defendants  be  decreed  to  specifically 
perform    said    agreement    *    •    • 

Exhibit  Al. 
Fort  Wayne,  Ind.,  September  26,  1916. 
I,  the  undersigned,  agree  to  sell,  trade  and 
convey  by  warranty  d^d  and  good  title,  lot 
No.  1  in  Ninde's  Second  addition  in  this  city 
of  Fort  Wayne,  Ind.,  and  will  take  in  trade  lot 
No.  G2  Thompson's  Second  Add.  lot  38  snd  170, 
and  one  bouse  and  lot  1129  Maple  Ave.  lot  48- 
160  both  tn  the  city  of  Fbrt  Wayne,  Ind.,  and 
will  assume  or  agree  to  pay  a  mortgage  of  |2,- 
300  on  Scott  Ava  home  and  II4OO  on  Maple 
Ave.  home.  Will  also  pay  interest  on  $5,600 
mortgage  up  to  date  of  transfers  and  pay  tMs 
fall  tax  on  lot  No.  1  and  will  give  and  take 
possession  in  30  days  from  date  of  transfers. 
If  this  deal  is  made  it  must  not  be  later  than 
October  1,  1916.  P.  S.  The  street  pavement  is 
to  be  assumed  by  me  in  Scott  Ava  and  Maple 
Ava  -john  Korn. 

Elizabeth  Korn. 


Exhibit  A2. 
Fort  Wayne,  Ind.,  September  26,  1916. 
I,  the  undersigned,  agree  to  seU,  trade  and 
convey  by  warranty  deed  and  good  title  lot  Now 
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62  in  Thompson's  Second  addition  in  the  city 
of  Fort  Wayne,  Ind.,  and  house  and  lot  on 
Maple  Aye.  No.  1129,  in  Ft  Wayne,  and  will 
pay  the  interest  on.  said  loans  up  to  date  of 
transfers,  and  pay  this  fall  tax  on  same.  Mort- 
gages on  Scott  Ave.  of  $2,300.00,  Maple  Ave. 
$1,100,  and  will  take  in  trade  lot  No.  1  in 
Ninde's  Second  Add.  in  the  city  of  Port  Wayne, 
Ind.,  and  will  assume  or  agree  to  pay  the  mort- 
gage of  $5,600  on  same,  And  will  give  and  take 
possession  in  30  days  from  transfers.  If  this 
deal  made  is  dosed,  it  must  not  be  later  than 
October  1,  1916.  P.  S.  I  am  to  assnme  the 
Taylor  St.  pavement,  of  equal  amount; 

J.  B.  Feichter. 

Bzbibit  AS. 
Fort  Wayne,  Ind-,   Sept  28,  1916. 
Scott  Ave.  House. 

I,  the  undersigned,  agree  to  fix  the  roof  so  it 
will  not  leak.  Put  in  new  stool.  Fix  water 
pipes  and  wires,  in  fact  have  house  cleaned  out 
from  cellar  to  garret  and  have  same  put  in 
good  condition.  J.  B.  Feichter. 

Appellees  filed  th^  demurrer  to  this  com- 
plaint, with  memorandum,  which  was  sus- 
tained by  the  court,  and  appellant  refusing 
to  plead  further,  and  electing  to  stand  on 
bis  complaint.  Judgment  was  rendered  for 
appellees  and  that  appellant  take  nothing 
by  his  suit 

The  court's  ruling  on  the  demurrer  to  the 
complaint  Is  the  only  error  assigned  in  this 
court 

[1]  Appellant  insists  that  the  exhibits  to 
the  complaint  taken  together  constitute  the 
contract,  the  speciflc  performance  of  which 
he  seeks  In  this  action.  There  is  no  reference 
whatever  In  any  one  of  these  Instruments 
to  either  of  the  others,  and  without  such 
reference,  under  the  statutie  of  frauds  which 
requires  that  all  contracts^  for  the  sale  of  real 
estate  shall  be  in  writing,  they  cannot  be 
construed  together  as  constituting  the  con- 
tract, for  extrinsic  evidence  cannot  be  heard 
to  show  their  relation  each  to  the  others.  The 
evidence  of  the  relation  must  be  within  the 
instruments  themselves.  Many  authorities 
sustain  this  principle,  among  which  we  dte 
Graham  r.  Henderson  Elevator  Co.,  60  Ind. 
App.  697,  111  N.  EX  335,  which  contains  a 
full  discussion  of  the  question  and  cites  nu- 
merous authorities. 

[2,3]  Appellant  says  that  appellant  and 
appellee  entered  Into  "a  certain  written 
agreement,"  of  which  the  exhibits  are  a  copy; 
but  these  exhibits,  whether  taken  together 
or  separately,  do  not  constitute  a  written 
agreement,  and,  if  there  is  a  variance  be- 
tween the  pleading  and  the  exhibits,  the  lat- 
ter must  prevail  and  control.  Watson  Coal 
&  Mining  Go.  t.  Casteel,  73  Ind.  296;  Berry 
T.  Reed,  73  Ind.  235.  Taken  separately  and 
Independently,  for  this  is  the  only  way  we 
can  consider  them  under  the  above  rule, 
there  being  no  internal  reference  from  any 
one  to  the  others,  if  the  appellees  are  to  be 


charged.  It  must  be  by  Bxlilbit  A-1,  for  it  Is 
the  only  one  signed  by  them.  This  exhibit 
provides  that  "If  this  deal  is  made,  it  must 
be  not  later  than  October  1,  1916."  Certainl7 
this  is  not  the  language  of  a  final  agreement 
the  specific  performance  of  which  can  i>e 
enforced.  The  most  that  can  be  said  of  the 
instrument  with  such  a  provision  is  that  it 
was  an  offer  that  must  be  accepted  not  lat- 
er than  October  1,  1916.  There  is  no  aver- 
ment in  the  complaint  of  any  act  that  can 
be  said  to  have  been  an  acceptance  of  such 
offer  within  the  time  given;  hoioe  there  was 
no  contract  of  sale. 

Other  questions  are  ably  discussed  by  coun- 
sel, but  we  deem  it  unnecessary  to  consider 
them. 

There  was  no  error  tn  sustaining  the  de- 
murrer.  The  Judgment  is  affirmed. 


(70  Ind.  App.  2») 

BALTES  et  aL  t.  ARMOXJB  IjEATHEB  CO. 

(No.  9824.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
May  27,  1919.) 

1.  AfPEAi.  AND   Ebbob  «s»757(2)  — Assioh- 
KENTS  Reviewable. 

Assignment  that  court  erred  in  overruling 
demurrer  to  complaint  presents  no  question  to 
the  court  on  appeal,  where  neither  demurrer  nor 
memorandum  accomi>anying  it  are  set  out  in 
appellant's  brief. 

2.  COBPOKATIONS    $=9363  —  INDEBTEDNESS    Of 

Insolvent. CoBFORATioN— Liability  of  Di- 

BECTosa— Evidence: 
In  action  under  Bums'  Ann.  St  1914,  | 
5104,  based  on  assent  of  defendants  as  directors 
to  failure  of  company  to  collect  subscriptions 
resulting  in  insolvency  of  the  company,  which 
after  insolvency  became  indebted  to  plaintiff, 
held  that  the  court  did  not  err  in  its  conclusioD 
of  defendants'  liability  under  the  facts  found. 

Appeal  from  Circuit  Court,  De  Kalb  Coun. 
ty;  Dan  M.  Link,  Judge. 

Action  by  the  Armour  Leather  Company 
against  Michael  Baltes  and  others.  Judg- 
ment for  plaintiff,  and  defeftdants  appeal. 
Affirmed. 

Vesey  &  Vesey,  of  Ft  Wayne,  for  appd- 
lants. 

Albert  E.  Thomas  and  Howard  L.  Town- 
send,  both  of  Ft  Wayne,  for  appellee. 

ENLOBt  J.  This  was  an  action  by  appel- 
lee to  recover  of  and  from  the  appellants  the 
amount  of  a  certain  Indebtedness  then  ow- 
ing, and  theretofore  contracted  by  the 
Ottsbion  Heel  Shoe  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Indi- 
ana, with  the  appellee  herein.  The  appel- 
lants had  been  directors  of  said  corporation 
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at  the  time  tbe  grievances  complained  of  were 
committed. 

Tbe  complaint  was  brought  under  tbe  pro- 
visions of  section  5104,  Bums  1914,  and, 
among  other  things,  alleged  the  due  organi- 
zation of  said  corporation;  that  Its  capital 
stock  was  $200,000;  that  at  tbe  time  of  the 
organization  of  said  corporation  more  than 
$100,000  Of  its  stock  bad  been  subscribed; 
that  the  defendants  were  tbe  directors  of 
said  corporation;  that  said  directors  and 
said  company  wholly  failed  to  collect  the 
amount  of  said  subscriptions,  or  the  amount 
of  tbe  capital  stock  as  fixed  by  said  com- 
pany, and  put  tbe  same  In  tbe  treasury 
thereof;  that  said  defendants  as  directors 
assented  to  such  failure  to  collect  said  sub- 
scriptions; that  by  reason  of  sucb  failure 
said  corporation  became  Insolvent;  that 
thereafter,  and  while  so  Insolvent,  It  became 
Indebted  to  the  plaintiff,  etc.  A  demurrer  to 
the  complaint  was  overruled. 

The  cause  was  tried  by  the  court,  which, 
upon  request,  made  a  special  finding  of  tbe 
facts  an'd  stated  its  conclusions  of  law  there- 
on, favorable  to  tbe  appellee,  and  rendered 
Judgment  accordingly. 

[1, 2]  The  errors  assigned  are:  (1)  That 
the  court  erred  In  overruling  tbe  demurrer 
to  complaint;  and  (2)  that  the  court  erred 
In  its  conclusions  of  law  upon  the  facts 
found. 

As  neither  tbe  demurrer  nor  tbe  memoran- 
dum accompanying  same  are  set  out  in  ap- 
pellant's brief,  no  question  is  presented  to 
us  on  this  ruling. 

Section  6089,  Burns  R.  8.  1914,  provides: 

"The  capital  stock,  as  fixed  by  such  company, 
■ball  be  paid  into  the  treasury  thereof,  within 
eighteen  months  from  the  incorporation  of  the 
same,  in  such  installmenta  as  the  by-laws  of  the 
company  assess  and  direct." 

Section  5104,  Burns  R.  S.  1914,  provides: 

"If  any  company  organised  and  established 
under  the  authority  of  this  act,  and  of  the  act 
to  which  this  is  supplementary,  shall  violate 
any  of  the  proyiaions  thereof,  and  shall  thereby 
become  insolvent,  the  directors  ordering  or  as- 
senting to  such  violation  shall  jointly  and  sev- 
erally ^e  liable,  in  an  action  founded  on  said 
acts,  for  all  debts  contracted  after  such  viola- 
tion as  aforesaid." 

Tbe  trial  court  found,  among  other  things, 
that  on  tbe  14th  day  of  February,  1910,  tbe 
board  of  directors  of  said  Cushion  Heel 
Shoe  Ciompany,  by  a  resolution  of  said 
board,  unanimously  adopted,  declared  that, 
because  of  noncompliance  of  the  terms  and 
condltlona  of  tbe  obtaining  sabscrlptiona  to 


tbe  capital  stock  of  said  company,  all  sub- 
scirlptlons  are  now  declared  twU,  void,  and 
canceled.    (Our  Italics.) 

The  court  further  found  that  the  said  cor- 
poration was,  at  the  time  the  Indebtedness 
herein  sued  for  was  contracted,  insolvent,  and' 
that  sucb  Insolvency  was  brought  about  by 
tbe  failure  of  its  board  of  directors  to  collect 
In  the  subscriptions  for  said  capital  stock. 
The  court  further  found: 

"That  from  the  5th  day  of  March,  1912,  and 
thereafter  until  said  corporation  went  into 
bankruptcy,  it  was  wholly  insolvent,  and  that 
upon  the  6th  day  of  March,  and  from  then 
until  the  3d  day  of  June,  1912,  said  corporation, 
with  the  knowledge  and  assent  of  its  board  of 
directors  and  of  £he  defendants.  Owen  N.  Hea- 
ton,  Michael  Baltes,  Dr.  W.  H.  Johnson,  August 
Freese,  Henry  Brauning,  John  Schweitera,  and 
John  H.  Wort,  members  of  its  Iward  of  direc- 
tors, purchased  from  the  plaintiS  herein  mer- 
chandise for  which  it  became  indebted  to  plain- 
tiff in  the  sum  of  $1,484.25,  upon  whiiji  the 
sum  of  $296.85  has  been  paid,"  etc. 

In  the  case  of  Patterson  v.  Minnesota 
Manufacturing  Co.,  41  Minn.  84,  90,  42  N. 
W.  926,  928,  4  L.  R.  A.  745,  T49,  the  court, 
speaking  of  a  statute  similar  to  tbe  statute 
of  this  state  In  question,  sajd: 

"The  object  is  twofold:  First,  to  enforce  dili- 
gence and  fidelity  on  the  part  of  corporate  offi- 
cers; and,  second,  to  famish  a  prompt  and  ef- 
ficient remedy  to  those  creditors  who  were,  or 
might  have  been,  injuriously  affected  by  the  acts 
of  misfeasance  6r  nonfeasance." 

In  tbe  same  opinion  It 'Is  said  concerning 
the  "assent"  of  sucb  directors  (41  Minn. 
94,  42  N.  W.  929,  4  L.  R.  A.  751): 

"This  assent,  however,  need  not  be  express. 
If  a  director  knew  that  a  violation  of  law 
was  being,  or  about  to  be,  committed,  and  made 
no  objection  when  duty  required  him  to  object, 
and  when  he  had  the  opportunity  of  doing  so, 
this  would  amount  to  'assent' " 

While  it  is  true  that  tbe  court  found  that 
isome  of  tbe  persons  who  had  subscribed  for 
the  stock  of  defendant  corporation  were  In- 
solvent, and  therefore  tbe  amount  of  their 
subscriptions  were  not  collectable,  yet,  so 
far  as  Is  shown  upon  this  record,  a  large 
part  of  tbe  'stock  subscriptions  were  col- 
lectable, and  for  some  reason  tbe  corpora- 
tion through  its  board  of  directors  faUed  to 
collect  the  money  upon  them  and  pay  it  Into 
tbe  treasury  of  said  company. 

The  conclusions  of  law  aie  well  sustained 
by  tbe  findings.  Brown  v.  Glow,  168  Ind. 
403,  62  N.  E.  1006;  Bacbman  v.  Cooper,  30 
Ind.  App.  173,  60  N.  E.  394. 

The  judgmrait  ia  therefore  afiElrmed. 
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(70  Ind.  App.  3M) 

GATHCART  ▼.  BREWER.    (No.  9844.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  29,  1919.) 

1.  Appkai.  and  Ebrob  «=»1078(6)— Spbcifioa- 
TiONS  or  EsKOK— Waiver. 

Qnestions  presented  in  motion  for  new 
trial  are  waived  where  appellant  fails  to  state 
any  proposition  or  authorities  to  sustain  them. 

2.  Appkai.  and  Erbob  «=>302(5)— Speoifica- 
Tions  IN  Motion  fob  Nkw  Tbiai/— Stmn- 

OIBNOT. 
.Specification  in  motion  for  new  trial  that 
"the  verdict  of  the  jury  ia  contrary  to  Taw  and 
the  evidence"  does  not  present  any  question. 

3.  Trial  <8=^281  —  Exobptions  m   Qboss  — 

AVAILABILlrr. 

Exception  to  instructions,  that  court  erred 
in  giving  instructions  1  to  25,  is  in  gross  as  to 
all  of  the  instructions,  and  not  available;  it  not 
being  claimed  that  all  are  bad. 

4.  Appsai.  AND  Error  «s»758(2)— Pbsskhta- 
noN  or  Errors. 

Contention  that  court  erred  in  permitting 
a  witness  to  testify  cannot  be  sustained,  where 
appellant  in  his  brief  has  failed  to  show  that 
any  objection  was  made  to  the  witness  testify- 
ing, that  the  court  made  any  ruling  in  relation 
thereto,  or  that  any  exception  was  taken  in 
view  of  rule  22  (66  N.  E.  v)  as  to  appellant's 
brief  containing  concise  statement  oi  so  much 
of  record  as  fully  presents  error  relied  on. 

6.  Appbai,  AND   Ebbob   «s»Q16(3)— Recobd— 

AUTHXNTIOATIOlf. 

Where  instructions  tendered  bf  appellant 
are  not  signed,  dated,  or  filed  by  the  judge  as 
required  by  law,  they  have  no  legitimate  place 
in  the  record,  and  are  not  presented  for  consid- 
eration by  the  court  on  appeal. 

Appeal  from  Circuit  Court,  Washington 
County;  Bayless  Harvey,  Special  Judge. 

Action  by  Jonas  E.  Brewer,  guardian  of 
Mary  C.  Hagaman,  against  Jobn  M.  Cath- 
cart  Verdict  and  judgment  against  defend- 
ant, motion  for  new  trial  overruled,  and  be 
appeals.    Affirmed. 

Arthur  McCart,  of  Paoli,  •and  BUlott  & 
Houston,  of  Salem,  for  appellant 

James  M.  Tippen,  of  Salon,  Buskirk  & 
Buskirk.  of  Paoli,  and  Wilbur  W.  Hottel,  of 
Salem,  for  appellee. 

* 

McMAHAN,  J.  This  was  an  action  by  the 
ai^Uee,  as  guardian  of  Mary  C.  Hagaman, 
a  person  of  unsound  mind,  against  appellant, 
for  defrauding  and  cheatiug  appellee's  ward 
in  the  sale  and  exchange  of  certain  real  es- 
tate and  personal  property.  There  was  a 
trial  by  jury,  which  resulted  In  a  verdict 
and  judgment  against  appellant.  The  appel- 
lant filed  a  motion  for  a  new  trial,  which 


was  oyermled,  and  he  appeals,  assigning  th« 
overruling  of  said  motion  as  error. 

[1]  All  qnestions  presented  In  the  motion 
for  a  new  trial  are  waived  except  specifica- 
tions  4,  7,  8,  and  9,  by  reason  of  the  failure 
of  appellant  to  state  any  proposition  or  any 
authorities  to  sustain  them. 

[2]  The  fourth  specification  In  the  mo- 
tion for  a  new  trial  ts  that  "the  verdict  of 
the  Jury  is  contrary  to  law  and  the  evl- 
daice."  Tbia  specification  for  a  new  trial  ia 
not  known  to  the  statute,  and  therefore 
does  not  presmt  any  question.  Jennings  v. 
Ingle,  85  Ind.  App.  153.  78  N.  R  946. 

[3]  The  seventh  specification  is  that  the 
court  erred  In  giving  to  the  Jury,  at  the 
request  of  appellee,  instructions  Nos.  1  to  25, 
and  that  the  court  erred  In  giving  eadi  of 
these  instructions. 

Appellant  in  his  brief  contends  that  the 
court  erred  in  giving  each  of  said  instmc- 
tions  Nos  2,  7,  8,  17,  and  18.  No  objection 
is  made  to  the  other  20  instructions  so  given 
by  the  court.  Appellee  has  called  our  at- 
tention to  the  fact  that  the  exception  taken 
to  the  giving  of  the  instructions  was  a  Joint 
exception.  The  record  relative  to  appellant's 
exception  reads  as  follows: 

"Of  said  instructions  so  tendered  the  court 
gave  instructions  numbered  from  1  to  25,  both 
inclusive,  and  to  the  giving  of  said  instructions 
the  defendant  exeats." 

This  exception  was  tn  gross  ss  to  all  of 
said  instructions  1  to  25,  and  to  be  available 
all  must  be  bad.  It  not  being  claimed  that 
all  of  them  are  bad,  appellant's  exception  ia 
not  available.  '  Inland  Steel  Co.  r.  Smith. 
168  Ind.  246,  80  N.  E.  538 ;  Kelly,  etc  Co. 
T.  Munson,  53  Ind.  App.  619,  101  N.  B.  510. 

[4]  Tte  appellant  next  contends  that  the 
court  erred  In  permitting  the  witness  Mary 
C  Hagaman  to  testify.  The  appellant  in  his 
brief  has  failed  to  show  that  any  objection 
was  made  to  her  testifying  or  that  the  court 
made  any  ruling  in  relation  thereto  or  that 
any  exception  was  taken.  If  any  objection 
was  made  to  this  testimony  which  was  over- 
ruled, and  an  exception  saved,  rule  22  (56  N. 
E.  V)  requires  that  appellant's  brief  shaU 
contain  a  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and 
exception  relied  on,  referring  to  the  pages 
and  lines- of  the  transcript.  As  said  by  the 
Supreme  Court  In  Inland  Steel  Co.  t.  Smith, 
supra: 

"It  has  been  uniformly  held  by  this  court 
that,  whenever  appellant  fails  to  specify  the 
page  and  line  where  the  rulfng  excluding  or  ad- 
mitting evidence  may  be  found,  the  court  wiU 
not  search  th6  record  to  find  it  but  will  disre- 
gard any  such  question." 

[(]  It  is  also  contended  that  the  court 
erred  In  refusing  to  give  instruction  No.  4 
tendered  by  appellant    Appellee  Insists  that 
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no  exception  was  reserved  to  such  refusal, 
for  the  reason  tbat  the  appellant  has  failed 
to  make  the  Instmctlons  tendered  by  him 
a  part  of  the  record.  The  instructions  ten- 
dered by  appellant  are  not  authenticated 
In  any  manner  as  required  by  the  statute. 
They  are  not  signed,  dated,  or  filed  by  the 
Judge  as  required  by  law;  hence  they  have 
no  legitimate  place  in  the  record,  and  are  not 
presented  for  our  consideration.  Munde, 
etc.,«Go.  y.  Black,  ITS  Ind.  142,  89  N.  E.  846; 
Indianapolis,  etc.,  Co.  r.  Walsli,  46  Ind.  App. 
42,  90  N.  E.  188. 

There  being  no  error  shown,  the  judgment 
wUl  be  affirmed. 

Judgment  affirmed. 


(73  Ind.  App.  «04) 

BOREN  et  al.  ▼.  BEEVES.    (No.  9821.)* 

(Appellate  CJoort  of  Indiana,  Division  No.  1. 
May  27,  1919.) 

1.  Wnxs  «=»601(2)— EsTATK  Dkvibxd— Ihdk- 

IKASIBLK  FKE. 

WUl  bequeathing  to  a  daughter  aU  testa- 
tor's property,  with  a  provision  that,  if  she 
should  die  without  issue  alive,  then  whatever 
remained  at  her  death  should  be  divided  between 
the  children  of  testator's  brother,  held  to  give 
to  her  an  indefeasible  fee-simple  title,  and  not 
an  estate  contingent  upon  her  deftli  without 
issue. 

2.  Wnxe  *=>44<V— CoNerrBTTOMon— Iktbntion 

OF  TXSTATOB. 

Testator's  intention  must  be  gathered  from 
the  language  foond  in  the  will  itself. 

8.   WlIXS    «=»466— CONSTKXJCTION  — B^OWL- 

KDOE  OT  Testator. 
The  law  presumes  tbat  a  testator  knows 
that  uncertain  language  used  by  him  may  be 
subjected  to  the  well-recognized   rules  of  con- 
struction. 

4.  WnxB  «=30O1(1)— liiuiTATioR  ov  Estate 
BT  Sttbbeqttxnt  (Xaubb. 
Where  estate  in  fee  is  devised  In  one  clause 
of  a  will  in  clear  and  decisive  terms,  it  cannot 
be  taken  away  or  cut  down  by  subsequent  pro- 
visions unless  the  intention  to  do  so  is  manifest 
from  words  as  dear  and  definite  as  those  ^hieh 
created  the  fee. 

fi,  WiLU  «=>646(8)  —  Devise  CowfiXD  with 
Dbvisx  ovxk. 
Where  real  estate  is  devised  in  terms  de- 
noting an  intention  that  primary  devisee  shall 
take  a  fee  on  the  death  of  the  testator  coupled 
with  a  devbe  over  in  event  of  d^ath  of  primary 
devisee  without  issue,  the  words  refer  to  dea^ 
without  issue  during  the  life  of  ths  testator. 

Appeal  from  Olrcnlt  Court,  Henry  County ; 
Fred  O.  Cause,  Judge. 

Suit  by  Charles  T.  Boren  and  others 
against  Arthur  Reeves.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 


Newby  ft  Newby,  of  E^nightstown,  and  Bun- 
dy  ft  Jones,  of  New  Castle,  for  appellants. 

Forlcner  ft  Forkner.-  of  New  Castlei,  and  J. 
U  Shelton,  of  Knlj^tstown,  for  appellee. 

REMT,  J.  Austin  Boren  died  In  February, 
1888.  His  last  will,  omitting  signature  and 
formal  parts,  which  was  written  about  a 
month  before  his  death,  is  as  follows: 

"Item  I.  I  will  and  bequeath  to  my  daughter, 
Cora  Boren,  all  my  property,  both  real  and  per- 
sonal of  whatever  nature  including  all  claims 
and  everything  pertaining  to  the  farm. 

"Item  II.  If  my  said  daughter  shall  die,  with- 
out issue  alive,  then  at  h^r  death,  I  hereby  di- 
rect and  will  that  whatever  remains  shall  be 
equally  divided  between  the  children  of  my  de- 
ceased brother  Albert  Boren,  to  wit,  Charles  - 
T.  Boren,  Addle  Holland,  Frank  M.  Boren, 
Oliver  M.  Boren,  Harry  Boren,  Laura  Woods 
and  W.  A.  Boren. 

"Item  III.  I  hereby  request  and  nominate  E. 
N.  Wilkinson  of  Knightstown,  Indiana,  to  be 
the  guardian  of  said  daughter  CJora  Boren." 

The  will  was  probated  in  March,  1888,  at 
which  time,  and  in  accordance  with  the  pro- 
visions of  the  will,  Cora  Boren  took  posses- 
sion of  the  real  estate  referred  to,  and  con- 
tinued in  possession  thereof  until  January, 
1916,  at  which  time  she  died  Intestate,  with- 
out issue,  and  leaving  as  her  only  heir  at  law 
her  husband,  Arthur  Beeves,  appellee  herein. 
In  1914  W.  A.  Boren,  who  is  named  In  Item 
2  of  the  will,  died  Intestate,  leaving  as  his 
only  heirs  the  appellants,  who  are  the  surviv- 
ors of  the  persons  named  In  said  item  2. 
Shortly  after  the  death  of  Cora  Boren  Reeves, 
appellants  commenced  this  suit  against  ap- 
pellee for  the  partition  of,  and  to  quiet  title 
to,  said  real  estate.  Appellee's  demurrer  to 
the  complaint  was  sustained,  and.  appellants, 
refusing  to  plead  further,  elected  to  stand  on 
the  demurrer.  Judgment  was  rendered  in  fa- 
vor of  appellee,  from  which  this  appeal  was 
taken.  The  action  of  the  court  in  sustaining 
the  demurrer  is  the  only  error  assigned.x 

[1]  The  controversy  involves  the  construc- 
tion of  the  above  will.  It  is  appellants'  con- 
tention that  by  the  terms  of  the  will  Cora 
Boren  was  given  a  conditional  fee  in  the  real 
estate,  which  was  to  become  indefeasible  up- 
on her  having  issue  alive  at  her  death,  and 
that,  since  she  died  without  issue,  the  fee- 
simple  title  vested  in  appellants.  It  is  also 
c<mtended  by  appellants  that  the  physical 
condition  o£  testator  and  the  age  ot  Cora 
Boren,  together  with  other  circumstances  sur- 
rounding the  testator  at  the  time  of  the  «ze- 
cation  of  the  will,  all  of  which  are  set  fo'tb 
in  the  complaint,  should  be  considered  In  ar- 
riving at  testator's  intention.  On  the  othe* 
hand,  appellee  asserts  tbat  the  will  must  bt 
construed  as  resting  in  Cora  Boren  an  uncon- 
ditional fee-Blmple  title  which  at  her  death 
passed  to  him  as  her  sole  heir. 


4|s»Fer  sttar  esMa  Me 


■UM  toplo  sad  KBr-NUUBSB  In  all  Kw-Numtiered  Dtgesu  and  Induw 
*R«hearlng  denied.    Trsn«tsr  denied. 


Digitized  by 


Google 


360 


123  NORTHEASTBBN  BEPOBTEB 


(Ind. 


[2]  It  Is  C(»iceded  by  appdlants  that  item 

1  of  the  vlll  devised  to  Cora  Boren  an'  es- 
tate in  fee.    Was  this  estate  limited  by  item 

2  of  the  will,  and  thereby  made  contingent 
upon  the  devisee's  death  without  issue?  In 
construing  the  provisions  of  the  will,  we  must 
be  guided  by  the  testator's  intention,  and 
what  his  intention  was  n^ust  be  gathered 
from  the  language  found  in  the  will  itself. 

"However  clearly  an  intention  not  expressed 
in  the  will  may  be  proved  by  extrinsic  evidence, 
the  rule  of  law  requiring  wills  to  be  in  writing 
stands  as  an  insuperable  barrier  against  carry- 
ing the  intention  thus  proved  into  execution." 
Daugherty  v.  Rogers,  119  Ind.  264,  20  N.  B. 
779,  3  L.  B.  A.  847. 

As  was  said  by  the  court  In  Lee  v.  Lee,  45 
Ind.  App.  645,  91  N.  B.  607: 

"The  intention  to  be  carried  into  effect  by  a 
judicial  interpretation  or  construction  of  a  will 
is  not  that  which  existed  in  the  mind  of  the 
testator  when  it  was  executed,  but  that  which 
is  embodied  in  the  language  of  the  will  itself." 

[3, 4]  And  the  law  presumes  that  a  testator 
Imows,  when  executing  his  will,  that  uncer- 
tain language  used  by  him  may  be  subjected 
to  the  well-recognized  rules  of  construction. 
Aldred  v.  Sylvester,  184  Ind.  642.  Ill  N.  a 
914.  It  is  a  settled  rule  in  the  construction 
of  wills  that,  where  an  estate  in  fee  is  de- 
Tised  in  one  clause  of  a  will  in  clear  and  de- 
cisive terms,  it  cannot  be  taken  away  or  cut 
down  by  subsequent  provisions  of  the  will, 
unless  the  intention  to  do  so  is  manifest  from 
words  as  clear  and  definite  -as  those  which 
created  the  fee;  Myers  t.  Carney,  171  Ind. 
870,  86  N.  B.  400,  and  cases  dted. 

[5]  Another  rule  equally  well  established 
Is  that,  where  real  estate  is  devised  in  terms 
denoting  an  intention  that  the  primary  devi- 
see shall  take  a  fee  on  the  death  of  the  testa- 
tor, coupled  with  a  devise  over  In  event  of 
the  death  of  the  primary  devisee  without  is- 
sue, the  words  refer  to  a  death  without  issue 
during  the  life  of  the  testator.  Fowler  y. 
IXnhme,  143  'Ind.  248,  42  N.  B.  628,  and  cases 
dted. 

The  will  under  consideration,  by  the  clear 
and  certain  language  of  item  1,  devises  the 
fee  of  the  real  estate  in  controversy  to  Cora 
Boren.  By  the  second  item  said  real  estate 
Is  devised  to  others  upon  the  death  of  Cora 
Boren  without  issue  alive.  It  Is  not  contend- 
ed by  appellants  that  the  will  by  express  lan- 
guage devised  to  Cora  Boren  an  estate  in  fee 
defeasible  upon  the  contingency  of  bet  death 
without  issue.  The  most  that  could  be 
claimed  is  that  such  an  estate  might  be  In- 
ferred from  the  whole  will.  If  ai^)eUants'are 
right  in  their  contention,  then  It  must  be  pre- 
sumed, without  definite  language  in  the  will 
to  support  such  presumption,  that  the  testa- 
tor intended  that,'  although  his  daugher 
should  Uve  50  years,  and  have  bom  to  her 


many  children,  she  would  hare  no  right  to 
sell  or  incumber  the  fee  of  the  real  estate, 
since  it  was  to  go  to  bis  nephews  and  nieces. 
In  the  event  all  of  his  daughter's  children 
should  die  prior  to  ixer  death. 

Governed  by  the  rules  of  interpretation  we 
have  stated,  and  by  the  further  rule  that  the 
law  favors  the  vesting  of  estates,  we  are  con- 
strained to  hold  that  the  will  under  consider- 
ation gave,  to  Cora  Boren  an  indefeasible  fee- 
simple  title  to  the  real  estate  referred  to  in 
item  1  of  the  will,  and  for  which  partition  la 
sought  The  court  did  not  err  in  Bustalninf 
the  demurrer  to  the  complaint. 

Judgment  aflSrmed. 


(71  Ind.  App.  S28) 

HAMMOND,  W.  &  E.  C.  RT.  CO.  v.  KASPEB. 
(No.  9787.)» 

(Appellate  Court  of  Indiana.     May  28,  1919.) 

1.  Apfeai,  and  Bbbob  €=>762— Bbiefs— Oias- 

SIONS. 

A  reply  brief  filed  more  than  60  days  after 
the  submission  of  the  case  cannot  perform  the 
office  of  a  supplemental  brief  or  supply  omissions 
in  the  original  brief. 

2.  Appeai  and  Bbbob  «i»028(4,  6)— Rkvibw— 
Pbesumftioit. 

Where  it  did  not  appear  from  appellantfs 
brief  that  all  of  the  instructions  tendered  were 
refused  or  that  the  iostmctions  given  by  the 
court  on  its  own  motion  were  the  only  ones 
given,  ^he  Appellate  Court  will  presume  that 
there  were  others  which  cured  any  inaccuracies 
in  the  instructions  given,  and  that  the  instruc- 
tions tendered  were  fully  covered. 

Appeal  from  Circuit  Court,  lake  County; 
Will  C.  McMahan,  Judge. 

Action  by  Fred  Kasper  against  the  Ham- 
mond, Whiting  &  Bast  Chicago  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Peter  Crumpacker.and  F.  O.  Ommpacker, 
both  of  Hammond,  for  appellant 

Wn).  J.  Whlnery,  of  Hammond,  for  appel- 
lee. 


NICHOLS,  P.  J.  This  action  was  by  the  ap- 
pdlee  against  the  appellant,  in  the  Lake 
circuit  court,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sus- 
tained by  apiwllee  as  a  result  of  a  colli- 
sion between  an  automobile  truck  which  he 
was  driving  on  a  public  street  in  the  city  of 
Hammond,  Lake  county,  Ind.,  and  one  of  ap- 
pellant's street  cars  running  upon  said 
street.  The  case  was  tried  by  a  Jury  in 
said  court,  and  resulted  in  a  verdict  for  ap- 
pellee In  the  sum  of  $500.  The  only  error 
assigned  for  reversal,  and  which  is  discussed. 
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Ind.)  CIITY  OF  NEW  AliBANT  T, 

(in  N.E.) 

Is  the  overrallng  of  appellant's  motion  for  a 
new  trial.  Under  this  asEdgnment,  appellant 
complains  of  certain  instructions  giren  by 
the  court  oit  his  ovn  motion,  and  his  refusal 
to  give  certain  instructions,  tendered  by  the 
appellant 

[1]  It  kppears  by  appellant's  brief  tliat  we 
assume  to  be  a  correct  statement  of  the 
record,  which  we  do  not  search,  that  appel- 
lant tendered  its  written  instructions  num- 
bered 1  to  15,  and  requested  the  court  to  give 
the  same  to  the  Jury,  and  that  each  and  all 
of  said  instructions  were  refused,  to  which 
refusal  as  to  each  appellant  excepted,  and 
that  the  court  of  its  own  motion  gave  cer- 
tain Instructions  to  the  Jury,  numbered  1  to 
23,  Inclusive,  to  the  giving  of  which  the  ap- 
pellant at  the  time  separately  excepted.  It 
does  not  appear  by  the  appellant's  brief 
whether  other  instructions  were  tendered,  or 
whether  other  instructions  were  given.  We 
are  Informed  by  appellee's  brief  that  cer- 
tain instructions  were  tendered  by  appellee, 
but  whether  they  were  given  or  refused  ap- 
pellee does  not  inform  us.  Appellant,  after 
having  its  attention  called  to  this  omission, 
by  the  appellee,  does  not  amend  its  original 
brief,  but  undertakes  to  make  the  correction 
In  its  reply  brief.  The  reply  brief  was  filed 
more  than  60  days  after  the  submission 
of  the  case  and  cannot,  therefore,  perform 
the  ofiBce  of  a  supplemental  brief,  or  supply 
omissions  in  the  original  brief.  Albaugh 
Bros.,  etc.,  v.  Lynas,  47  Ind.  App.  30,  93  N.  E. 
678;  Gates  v.  Baltimore,  etc.,  R.  R.  Co.,  154 
Ind.  33S,  341,  56  N.  B.  72^. 

[2]  It  Is  the  duty  of  tills  court  td  indulge 
all  reasonable  presumptions  in  favor  of  the 
trial  court,  and,  it  not  appearing  that  the 
above-mentioned  instructions  were  all  of  the 
instructions  tendered  or  given,  we  must  pre- 
sume that  there  were  others.  So  presuming, 
we  must  further  presume  that  such  instruc- 
tions corrected  any  deficiencies  or  inaccura- 
des  in  the  instructions  given,  or  that  the 
court  thereby  withdrew  such  erroneous  In- 
structions as  could  not  be  corrected;  and  that 
they  covered  such  instructions  as  were  re- 
fused, and  upon  which  appellant  predicates 
error.  State  v.  Winstandley,  151  Ind.  495, 
61  N.  E.  1054;  Board  of  Com'rs  v.  Gibson, 
158  Ind.  471,  63  N.  E.  982;  Frankel  v.  Michi- 
gan Mutual  Idfe  Ins.  Ck>.,  158  Ind.  304,  72 
N.  E.  703;  Board  of  Com'rs  v.  Nichols,  139 
Ind.  611,  619,  38  N.  El  526;  L.  E.  &  W.  R. 
Co.  ▼.  HoUand,  162  Ind.  406,  69  N.  E.  138, 
68  Ij.  B.  A.  948;  0.  I.  &  B.  B.  Go.  v.  Wysor 
Land  Co.,  163  Ind.  288,  68  N.  E.  546 ;  Indpla 
T.  &  T.  Co.  V.  Gillaspy,  56  Ind.  App.  332, 
106  N.  E.  242 ;  Pence  v.  Waugh,  136  Ind.  143, 
34  N.  E.  860;  Barton  ▼.  State,  154  Ind.  670, 
57  N.  B.  615. 

There  is  no  available  error. 

The  Judgment  is  affirmed. 
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McMAHAM,  J.,  not  participating. 


.     (70  Ind.  App.  289) 
CITZ  OF  NEW  ALBANY  v.  KIBrSR. 
(No.  9816.) 

(Appellate  Court  of  Indiana,   IHvision  No.   2. 
May  29,  1919.) 

1.  MXTRIOIPAI,       COBPOSATIONB       «S>764(3)    — 

Stbbets  ANn  Sidewalks— REFAiB—WinTH. 

It  is  the  duty  of  a  city  to  keep  its  streets 

and   sidewalks  in   reasonable  repair  and   free 

from  dangerous  defects  to  the  full  width  thereof. 

2.  MUNICIPAI,  GOBPORATIONS  ®=!>755l!l)— SlOE- 
WALK»— InJTTBIES  TO  PEDEBTBIANB. 

While  a  dty  does  not  insure  a  pedestrian 
on  a  sidewalk  against  injury,  it  is  required 
to  keep  the  walk  in  a  reasonably  safe  condition 
for  traveling,  and,  failing  so  to  do,  is  liable  to  a 
pedestrian,  exercising  reasonable  care,  who  was 
injured  because  of  die  defects.- 

3.  Apfkal  and  Ebbob  «=3757(1)  —  Mattgbs 
Revikwablb— Bbief. 

Where'  api>ellant  in  his  brief  fails  to  set  out^ 
either  the  motion  for  a  new  trial  or  its  sub- 
stance, any  errors  that  may  have  been  commit- 
ted by  the  trial  court  in  overruling  it  are  waived. 

Appeal  from  Circuit  Court,  Clark  County; 
James  W.  Fiurtune,  Judge. 

Action  by  Lena  Eiefer  against  the  City  of 
New  Albany.  Judgment  for  plaintiff,  and  .de- 
fendant appeals.    Affirmed. 

Jewett  Bulleit  &  Jewett,  of  New  Albany, 
for  appellant. 

Evan  B.  Stotsenburg  and  John  H.  Weath- 
ers, both  of  New  Albany,  and  George  O. 
Kopp,  of  Jeffersonville,  for  aji^Kllee. 


NICHOLS,  P.  J.  The  appellee,  while 
traveling  on  one  of  the  public  sidewalks  in 
the  city  of  New  Albany,  sustained  injuries 
by  reason  of  the  defective  condition  of  the 
said  sidewalk,  and  this  action  is  for  damages 
for  the  Injury  received.  The  complaint  was  in 
one  paragraph,  to  which  the  appellant  filed 
its  demurrer  with  memoranda,  which  demur- 
rer was  overruled  by  the  court,  to  whl(^ 
ruling  the  appellant  excepted.  ■  The  case  was 
put  at  issue  on  a  general  denial  and  sub- 
mitted to  a  Jury  for  trial  which  returned  a 
verdict  for  11,100  In  favor  of  the  appellee^ 
?300  of  which  verdict  was  remitted  by  the 
appellee.  Appellant  filed  its  motion  for  a 
new  trial,  which  was  overruled,  and  it  now 
prosecutes  this  appeaL 

The  errors  relied  upon  for  reversal  are: 
(1)  Overruling  of  appellant's  demurrer  to 
the  complaint;  (2)  overruling  of  appellant's 
motion  for  a  new  trial,  as  the  verdict  of  the 
Jury  was  not  sustained  by  sufficient  evi- 
dence ;  (3)  the  damages  assessed  by  the  jury 
were  excessive,  and  the  court  erred  in  ov»- 
ruling  appellant^s  motion  for  a  new  trial  for 
that  cause. 

The  complaint  avers:  That  the  injury  oc- 
curred upon  Spring  street  in  said  city,  which 
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and. 


was  a  public  street  wltb  sidewalks  about 
10  teet  wide  upon  either  side  for  the  use  ot 
foot  passengers.  That  at  the  place  of  the  ac- 
cident InTolved  the  sidewalk  was  made  of 
brick.  On  the  13th  day  of  August,  1914,  the 
appellant  carelessly  and  negligently  suffered 
and  permitted  the  sidewalk  on  the  north  side 
of  said  street  to  be  defective  and  out  of  re- 
pair. That  the  bricks  constituting  the  pave- 
ment were  out  of  place  and  loose  and  liable 
to  and  would  turn  under  the  foot  if  stepped 
upon,  aiid  that  such  bricks  were  a  dangerous 
obstruction  to  pedestrians  using  said  side- 
walk, and  that  they  were  liable  to  be  thrown 
thereby.  Appellee  says  that  appelant  negli- 
gently and  carelessly  maintained  the  said 
sidewalk  in  an  unsafe  and  dangerous  condi- 
tion, by  maintaining  and  permitting  the 
bricks  thereof  to  be  out  of  place  and  loose 
where  the  public  used  the  same  to  travel 
upon,  without  maintaining  or  lieeplng  any 
guard  or  signal  of  the  existence  of  the  same 
to  notify  or  warn  the  public  of  the  location. 
That  such  unsafe  condition  had  existed  for 
more  than  six  months  prior  to_  the  date  of 
the  Injury,  and  that  appellant^  its  ofiBcers 
and  agents,  well  knew  of  the  existence  of 
such  dangerous  and  unsafe  conditions  as 
aforesaid  long  before  the  injury  to  appellee, 
or  by  the  cxerdse  of  ordinary  care  said  ap- 
p^ant,  its  officers  or  agents,  could  have 
known  of  the  same  In  time  to  have  repaired 
It  or  to  have  notified  appellee  of  its  unsafe 
condition ;  but  appellee  says  that  she  had  no 
knowledge  whatever  of  said  dangerous  and 
unsafe  condition  of  said  sidewalk.  Appellee 
says  that  she  was  on  August  13,  1914,  law- 
fully using  said  sidewalk,  and  while  using 
due  care  she  stepped  upon  one  of  said  loose 
bricks  whcflre  others  were  out  of  place,  and, 
by  reason  of  ^e  carelessness  and  negligence 
of  (he  appellant  in  maintaining  such  sidewalk 
with  bricks  out  of  place  and  loose,  her  foot 
turned,  and  she  was  thrown  down  nix>n  the 
hard  sidewalk,  thereby  spraining,  injuring, 
straining,  and  lacerating  the  tendons,  mus- 
cles, and  ligaments  of  \the  right  foot, 
right  leg  and  ankle,  whereby  she  was  caused 
to  suffer  and  stiU  suffers  and  will  continue 
to  suffer  great  bodily  pain  and  mental  an- 
guish, and  has  been  permanently  injured  and 
crippled,  all  to  her  damage  In  the  sum  of 
13,500. 
[1, 2]  In  discussing  Its  demurrer,  ai>pellant 


says  that  the  complaint  failed  to  show  that 
the  appellee  was  required  to  use  that  part  of 
the  sidewalk  over  which  she  was  walking 
when  injured,  and  that  it  does  not  appear 
that  a  safe  way  had  not  been  provided  by  the 
appellant  on  said  sidewalk  over  ^hlch  the 
appellee  might  have  traveled  at  the  time  of 
the  alleged  Injury.  We  do  not  understand  it 
to  be  the  law  that,  unless  the  appellee  was 
required  to  use  the  public  way,  she  would  be 
precluded  from  a  recovery  for  the  injuries 
suffered  by  reason  of  such  use.  It  is  the  duty 
of  the  city  to  k««p  Its  streets  and  sidewalks 
in  reasonable  repair  and  free  from  dangerous 
defects  to  the  full  vrtdth  thereof.  City  of 
Decatur  v.  Stoops,  21  Ind.  App.  897,  62  N. 
B.  623 ;  Town  of  Odon  v.  Dobbs,  25  Ind.  App. 
522,  58  N.  EL  562.  It  Is  true,  as  omtended  by 
appellant,  that  the  city  of  New  Albany  did 
not  Insure  the  appellee  against  injury,  but, 
while  it  is  true  that  such  city  is  not  an  in- 
surer of  the  safety  of  its  streets  and  side- 
walks, yet  it  was  required  to  keep  them  in  a 
reasonably  safe  condition  for  traveling,  and, 
falling  so  to  do.  It  was  liable  to  a  pedestrian 
passing  over  them  if,  while  such  pedestrian 
was  exercising  reasonable  care,  he  Was  in- 
jured because  of  the  defects  therein.  Town 
of  Gosport  V.  Evans,  112  Ind.  133,  13  N.  EL 
256,  2  Am.  St  Hep.  164;  HIgert  v.  City  of 
Greencastle,  43  Ind.  574.  We  hold  that  th» 
complaint  was  sufficient  against  d^nurrer, 
and  that  the  demurrer  was  properly  over- 
ruled. 

[3]  The  appellant  in  Its  brief  falls  to  set 
out  either  the  motion  for  a  new  trial  or  its 
substance,  and,  falling  so  to  do,  it  has  waived 
any  errors  that  may  have  been  committed  by 
the  trial  court  In  overruling  it.  Tongret  et 
al.  V.  CarUn.  166  Ind.  489,  76  N.  ES.  887;  Scott 
V.  State,  176  Ind.  382,  96  N.  B.  126;  liCe  t. 
State,  177  Ind.  232,  97  N.  E.  785;  Harrold  v. 
Whistler,  60  Ind.  App.  604,  111  N.  B.  79. 
Even  if  the  second  and  third  assignments  of 
error  presented  any  question  as  to  the  ruling 
of  the  court  upon  the  motion  for  a  new  trial, 
we  have  examined  the  evidence  In  this  case, 
and  hold  that  it  was  sufficient  to  sustain 
a  verdict  (City  of  Valparaiso  v.  Schwerdt,  40 
Ind.  App.  608,  82  N.  E.  923),  and  that  the 
damages  assessed  by  the  Jury,  deducting  the 
remittitur,  were  not  excessive. 

Judgment  Is  affirmed. 


Digitized  by 


Google 


Ind.) 


WARNSB  0£AR  CO.  y.  DE  PEUGH 
(liiN.si:) 


363 


(TO  Ind.  App.  M) 

.  WABNEB  OBAB  CO.  ▼.  DE  PBTJQH. 
(No.  9628.) 

(Appellate  Court  of  Indiana.    May  28,  1919.) 

1.  Appeal  and  Ekbob  <g=s>  1064(2)  —  Ebbonb- 
OXJS  iNSTBUcnoN— Reveksiblb  Ebbob. 

In  action  under  Employers'  liability  Act 
for  injuries  sustained  by  plaintiff  while  em- 
ployed in  the  enameling  department  of  defend- 
ant's factory,  instructing  that  plaintiff's  ex- 
pression, "It  was  all  my  fault,"  made  shortly 
after  the  accident,  was  only  a  conclusion  not 
amounting  to  an  admission  of  negligence,  held 
to  require  reversal. 

2.  EviDERCE  €=9222(2),  272  —  ADinssioif  — 
Declabations  Aoainbt  Intebest— Aduibbi- 

BIUTT. 

In  an  action  under  the  Employers'  liability 
Act  for  injuries  sustained  by  plaintiff  while  em- 
ployed in  the  enameling  department  of  defend- 
ant's factory,  plaintiffs  expression,  "It  was  all 
my  fault,"  made  shortly  after  the  accident,  was 
an  admission  or  declaration  against  interest 
and  admissible. 

S.  Evidence  €=9285(1)— ADUissiONS—Emor 
—Questions  fob  Jttbt. 
Admissions  when  proved  to  have  been  Inade 
are  to  be  considered  and  weighed  precisely  as 
other  evidence,  and  the  effect  of  the  circum- 
•taneea  nnder  which  made  is  to  be  determined 
by  the  jury. 

Appeal  froih  Circuit  Court,  Bandolpb  Coon- 
t7;   Theo.  Shodmey,  Judge. 

Action  by  George  De  Pengh  against  the 
Warner  Gear  Company.  Verdict  for  plaln- 
tUT,  motion  fbr  new  trial  overruled  and  de- 
fendant appeals.  Reversed,  with  instmc- 
tions. 

Taylor,  Carter  ft  Wright,  of  Indianapolis, 
and  D.  P.  Williams,  of  Pittsburgh,  Pa.,  for 
appellant 

Edward  B.  Templer  and  Wilbur  Byman, 
both  of  Mundek  for  appellee. 


BBKT,  J.  On  August  20,  1915,  while  ap- 
pellee was  In  the  employ  of  appellant  com- 
pany In  the  enameling  department  of  its  fac- 
tory, he  received  certain  personal  Injuries, 
and  later  commenced  this  action  for  damages 
charging  that  his  injuries  were  the  result  of 
appellant's  negligence.  The  action  is  brought 
under  the  Employers'  liiabllity  Act  of  1911 
(Laws  1911,  c.  88).  Upon  the  issues  present- 
ed by  appellee's  second  paragraph  of  com- 
plaint and  appellant's  answer  in  denial  there- 
to, the  cause  was  submitted  to  the  court  and 
Jury,  resulting  In  a  verdict  for  appellee.    The 


orerrullng  of  the  motion  for  a  hew  trial  to 
the  only  error  assigned. 

{1]  The  motion  for  a  new  trial  contains 
numerous  specifications,  but  in  our  view  of 
the  case  it  is  only  necessary  to  consider  that 
relating  to  the  action  of  the  court  in  giving 
to  the  Jury  on  its  motion  instruction  No.  22, 
which'  is  as  follows: 

"Some  evidence  has  been  introduced  before 
you  of  alleged  admissions  of  the  plaintiff  where- 
in it  is  claimed  that  the  plaintUI,  speaking  of 
his  alleged  injuries,  and  as  to  how  the  injury 
occurred,  said,  among  other  things,  that  it  was 
all  his  fault  The  court  instructs  you  that,  if 
you  believe  from  the  evidence  that  the  plaintiff 
made  use  of  some  expression  that  'it  was  all 
my  fault,'  .such  expression  was  only  a  conclu- 
sion of  the  plaintiff,  and  not  the  statement  of  a 
fact  and  (Would  not  amount  to  an  admission  of 
negligence." 

[2,  3]  Some  witnesses  had  testified  that 
shortly  after  the  accident  whldh  resulted 
In  the  injuries  complained  of  appellee  stated, 
"It  was  all  my  fault"  This  admission  or 
declaration,  being  against  Interest  and  be- 
ing related  to  a  matter  material  to  the  is- 
sue, was  admissible  in  evidence.  Peterson  v. 
Pittsburg,  etc.  Mining  Co.,  87  Nev.  117,  140 
Pac.  619,  and  cases  cited.  AdmisHions,  when 
proved  to  have  been  made,  are  to  be  consider- 
ed and  weighed  precisely  as  other  evidence. 
The  weight  of  such  evidence  depends  upon 
its  character  and  the  circumstances  under 
which  the  admissions  were  made,  and  the  ef- 
fect of  such  circumstances  is  to  be  deter- 
mined by  the  Jury.  17  Cyc.  814.  See,  also. 
Finch  V.  Bergins,  89  Ind.  360;  Newman  v. 
Hazelrigg,  96  Ind.  73;  Knuffman  v.  Maler, 
94  CaL  269,  29  Pac  481, 18  L.  B.  A.  124.  By 
the  Instruction  complained  of  the  Jury  were 
told  that  the  statement  if  made  by  appel- 
lee, would  not  under  any  circumstances 
amount  to  an  admission  of  negligence.  This 
was  clearly  an  invasion  of  the  province  of 
the  Jury;  and  in  view  of  the  fact  that 
as  shown  by  the  record,  there  were  irreg- 
ularities in  the  trial  of  the  cause  which  may 
have  prejudiced. the  rights  of  appellant  and 
since  there  was  a  sharp  conflict  In  the  evi- 
dence, we  cannot  say  that  the  correct  result 
was  reached,  and  that  the  error  In  the  giv- 
ing of  the  instruction  was  harmless. 

.Appellant  has  presented  other  questions 
for  our  consideration ;  but,  inasmuch  as  they 
Involve  matters  not  likely  to  arise  in  another 
trial  of  the  cause,  we  do  not  deem  it  nec- 
essary to  consider  them  In  this  oplaian. 

Judgment  reversed,  with  instructions  to. 
grant  a  new  trial. 

NICHOLS,  J.,  not  participating. 


^s^For  otIi«r  caaea  see  sama  topic  uid  KKT-NUMBER  In  all  Ke7-Nambarad  Dlgeata  and  IndszM 


Digitized  by 


Google 


364 


128  NORTHBA.STEEN  REPOETEB, 
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CLAJ^OX  T.  NEW  XORK,  N.  H.  &  H.  B.  CO. 

(Court  of  Appeala  of  New  Xork.     April  15, 
1919.) 

Iflxyr  Tbiai.  «=s>165— Judgments— Motions— 

EbcABING. 

It  was  error  to  get  aside  an  order  sbtdng 
aside  a  verdict  and  reinstating  it  18  months 
after  trial. 

Crane,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
DiTislon,  Second  Department 

Action  by  Elizabeth  Clancy,  as  administra- 
trix, etc.,  of  Patrlclc  Clancy,  deceased,  against 
the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  From  a  Judgment  of  the 
Supreme  Court,  Second  Appellate  Division 
(m  App.  Div.  900,  163  N.  Y.  Suw).  U12),  af- 
firming a  Judgment  and  ordei*  -of  the  trial 
court  in  favor  of  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

The  notice  of  appeal  brings  up  for  review 
certain  orders  unnecessary  to  enumerate  here 
further  than  as  appears  in  the  opinion  below. 

Edward  J.  A.  Rook,  of  New  York  City,  for 
appellant 

Michael  J.  Tiem^,  of  New  Rochelle,  for 
respondent 

H06AN,  J.  The  present  action  was 
brought  under  the  Employers'  Liability  Act 
(Consol.  Laws,  c.  31,  i§  200-204)  tc?  recover 
damages  for  the  alleged  negligence  of  the  de- 
fendant which  resulted  In  the  death  of  plaln- 
tUTs'lntestate. 

A  question  of  practice  Is  presented  upon 
this  appeal  which  must  be  disposed  of,  irre- 
epective  of  the  merits  of  the  case,  and  whidi 
arose  in  the  following  manner : 

Upon  the  trial  under  review,  which  was 
had  on  January  13  and  14,  1914,  counsel  for 
defendant  moved  to  dismiss  the  complaint 
particularly  upon  the  ground  that  section 
841b  of  the  Code  of  Civil  Procedure  was  In- 
applicable to  the  case  at  bar,  and  defendant 
was  not  required  to  sustain  the. burden  of 
proof  as  to  contributory  negligence,  the  stat- 
ute not  b^ng  retroactive,  and  upon  the  fur- 
ther ground  that  assuming  the  burden  of 
proof  rested  on  defendant,  upon  the  evidence 
defendant  had  sustained  the  burden.  The 
trial. Justice  denied  the  motion,  holding  that 
under  section  841b  of  the  Code  of  Civil  Pro- 
cedure the  burden  of  proof  as  to  contributo- 
ry negligence 'was  on  defendant.  Exceptions 
were  duly  taken  to  the  rulings  of  the  trial 
Justice,  and  counsel  for  defendant  then  mov- 
ed that  a  verdict  for  defendant  be  directed 
by  the  trial  Justice.  Counsel  for  plaintiff 
thereupon  moved  that  a  verdict  be  directed 
for  plaintiff.  The  Justice  directed  the  Jury 
to  find  a  verdict  In  favor  of  plaintiff  for  a 
substantial  amount,  and  the  Jury  reported  a ' 


verdict  as  directed.  Counsel  for  defendant 
thereupon  moved  to  set  aside  the  verdict  and 
for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  contrary  to 
law,  against  the  weight  of  evidence,  and  espe- 
cially on  account  of  the  error  of  the  Justice 
in  imposing  upon  defendant  the  burden  of 
proof  of  contributory  negligence.  The  Justice 
reserved  decision  of  the  motion,  and  on  Jan- 
uary 16, 1914,  the  trial  Justice  made  an  order 
that  the  verdict  be  set  aside  and  new  trial 
granted.  Upon  a  resettlement  of  the  order 
the  same  was  amended  so  as  to  read : 

"That  the  said  verdict  be,  and  the  same  here- 
by is,  set  aside  and  a  new  trial  be,  and  the 
same  hereby  is  granted,  solely  upon  the  ground 
and  for  the  reason  that  section  841b  of  the  Code 
of  Civil  Procedure  is  not  applicable  and  does  not 
affect  the  trial  of  this  action,  for  the  reason 
that  it  was  enacted  after  the  commencement  of 
this  action,  and  the  said  motion  in  all  other  re- 
spects is  hereby  denied." 

The  latter  order  was  entered  in  the  office 
of  the  clerk  of  Westchester  county  January 
31,  1914.  On  February  24,  1914,  plaintiff 
served  a  notice  of  appeal  from  the  order,  but 
the  appeal  was  never  perfected. 

June  23,  1914,  upon  the  application  of 
counsel  for  plaintiff,  the  Justice  who  presided 
at  the  trial  granted  an  order  requiring  defend- 
ant to  show  cause  at  a  Special  Term  for  trials 
at  Poughkeepsle  on  June  26,  1914,  why  an 
order  should  not  be  made  vacating  and  set- 
ting aside  the  order  entered  January  Slst 
setting  aside  the  verdict  and  granting  a  new 
trial  and  defendant's  motion  to  set  aside  the 
verdict  should  not  be  reconsidered,  reargued, 
and  the  motion  be  denied.  The  sole  reason 
for  the  granting  of  the  order  as  appears  from 
an  affidavit  on  which  It  was  based  is  that  on 
May  14th  the  Supreme  Court  in  Brooklyn,  In 
the  case  of  Nicholson  v.  City  of  New  York, 
166  App.  Div.  921,  150  N.  Y.  Supp.  1099,  had 
held  section  841b  of  the  Code  was  applicable 
to  actions  commenced  l)efore  the  enactment 
of  the  same. 

The  determination  of  the  moti<m  for  a  re- 
argument  was  held  in  abeyance  pending  the 
decision  of  the  Appellate  Division  In  the 
Nicholson  Case,  and  argument  thereon  was 
subsequently  adjourned  by  consent  of  the 
parties.  A  number  of  motions  were  made 
from  time  to  time  which  are  unnecessary  to 
detail  here.  Reargument  of  the  motion  made 
at  the  close  of  the  trial  was  granted  and 
heard  at  Special  Term  on  September  11, 1915, 
some  18  months  subsequent  to-  the  trial  and 
presumably  long  after  the  term  at  which  the 
trial  was  had  terminated.  Afterwards  said 
motion  was  decided,  and  an  order  duly  made 
and  entered  which  provided : 

"Ordered  upon  the  reargument  thereof  that 
the  defendant's  said  motion  upon  the  minutes 
to  set  aside  the  plaintiff's  said  verdict  upon  the 
trial  herein  and  grant  a  new  trial  lierein  be,  and 
the  same  hereby  is,  in  all  respects  denied." 
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Westchester  Tbe  status  of  the  parties  thus  remained 
until  the  order  entered  December  27,  1915, 
which  granted  a  reargument  of  the  motion 
made  at  the  close  of  the  trial  and  denied  the 
motion  to  set  aside  the  verdict  and  for  a  new 
trial.  The  granting  of  the  last  order  refer- 
red to  resulted  in  the  entry  of  a  Judgment  In 
favor  of  tbe  plaintiff  against  defendant  and 
the  substantial  rights  of  the  parties  were  as 
clearly  affected  as  were  the  rights  of  the 
plaintiff  when  the  verdict  in  her  favor  was 
set  aside  and  a  retrial  ordered.  We  think 
the  weight  of  authority  is  contrary  to  thie 
practice  adopted  in  this  case.  Herpe  v. 
Herpe,  225  N.  Y.  323,  122  N.  E.  204 ;  Bohlen 
V.  Metr.  E.  R.  Co.,  121  N.  Y.  546,  24  N.  E. 
982;  Heath  v.  N.  Y.  B.  L.  B.  Co.,  146  N.  Y. 
260,  40  N.  m  770;  Helnltz  v.  Darmstadt,  140 
App.  Div.  262,  125  N.  Y.  Supp.  100;  Ellis  v. 
Hearn,  132  App.  Dlv.  207,  200,  116  N.  Y. 
Supp.  977. 

For  this  reason,  the  judgment  and  order 
herein  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


The  order  was  entered  in 
county  clerk's  oflBce  December  27,  1915,  and 
upon  the  same  day  Judgment  was  entered  in 
favor  of  plaintiff.  Upon  appeal  from  the 
Judgment  and  order  by  defendant  the  same 
were  aturmed,.  one  Justice  not  voting.  De- 
fendant appeals  to  this  court,  and  challenges' 
the  Jurisdiction  of  the  court  below  to  set 
aside  the  order  made  denying  a  new  trial  of 
the  action.  Counsel  for  the  respondent 
claims  that  the  power  of  the  court  to  make 
the  order  is  Inherent,  and  not  controlled  or 
limited  by  the  Code. 

The  motion  made  by  defendant  to  set  aside 
the  verdict  and  for  a  new  trial  was  enter- 
tained by  the  trial  Justice  under  section  999 
of  the  Code  of  Civil  Procedure,  and  was  bas- 
ed substantially  upon  exceptions  or  because 
the  verdict  was  contrary  to  law  or  contrary 
to  tbe  evidence.  Under  that  provision  of  the 
Oode  tbe  motion  was  required  to  be  made  at 
tbe  same  term  at  which  the  trial  was  had, 
and  the  appeal  from  the  order  made  upon  a 
-determination  thereon  must  be  heard  upon  a 
case  prepared  and  settled.  In  the  usual 
manner. 

The  motion  to  set  aside  the  verdict  and  for 
a  new  trial  was  granted  at  the  same  term  at 
which  the  trial  was  had  and  the  order  to  that 
effect  entered  January  3lEt,  which  discloses 
that  the  trial  Justice  granted  the  order  solely 
tor  the  reason  that  after  consideration  he 
was  convinced  he  was  in  error  as  matter  of 
law  In  the  constructlcm  and  application  of 
section  841b  of  the  Code  of  Civil  Procedure  In 
the  action  at  bar.  The  result  of  that  order  as 
affecting  the  substantial  rights  of  the  parties 
is  apparent  The  defendant  against  which  a 
verdict  for  a  substantial  sum  of  money  was 
directed  was  relieved  therefrom.  The  plain- 
tiff was  deprived  of  her  verdict  and  denied 
tlie  right  to  enter  Judgment  thereon,  and  a 
retrial  of  the  action  was  Imposed  upon  her. 
The  order  granted  by  the  trial  Justice  was  as 
effective  as  would  have  been  a  Judgment  so 
far  as  the  rights  of  the  parties  were  ctm- 
.cemed. 


OHASE,  COLLIN,  CUDDEBACK,  and  MC- 
LAUGHLIN, JJ.,  concur  with  HOGAN,  J.  ^ 

CRANE,  J.,  reads  dissenting  memorandum, 
as  follows : 

Even  if  the  practice  of  setting  aside  an 
order  setting  aside  a  verdict  and  r^nstatlng 
it  were  irregular,  the  AK)ellate  Division  sub- 
sequently, In  passing  upon  the  entire  case, 
law,  and  facts,  has  affirmed  the  Judgment 
entered  upon  the  verdict  and  decided  that  the 
trial  judge  was  right  in  his  final  conclusion. 
We  also  agree  that  he  should  not  have  set 
aside  the  verdict  for  the  reasons  stated. 
While  such  practice  may  not  be  proper,  I  do 
not  see  what  is  to  be  gained  by  granting  a 
new  trial  in  this  case,  for  what  must  now  be 
a  harmless  step  In  practice. 

HISCOOK,  0.  J.,  not  sitting. 

Judgment  reversed,  etc. 
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In  re  PARKER'S  ESTATE. 

(Court  of  Appeals  of  New  Tork.    April  22, 
1919.) 

1.  Taxation  ®=>89S— TBARsrEB  Tax— Valu- 
ation—Reuaindebs. 

Under  Tax  Iiaw,  §  230,  a  remaindeT  is  to 
be  taxed  at  the  highest  rate  that  would  be. pos- 
sible on  the  happening  of  any  of  the  contingen- 
des  and  conditions,  however  remote,  which  the 
transfer  may  involve. 

2.  Taxation  «=»89&-TRANsrEB  Tax— Vaitta- 
TioN  or  Contingent  Reuaindeb. 

Where  testator  created  trust  for  life  of  bene- 
ficiaries, with  remainder  over  to  their  heirs  at 
law  or  appointees  by  will,  the  assessed  value  of 
the  remainder  should  be  added  and  combined 
,with  the  residue  for  the  purpose  of  determining 
their  value  and  measuring  tilie  tax,  and,  under 
Tax  Law,  §  230,  the  trustee  must  pay  the 
amount  which  the  residuary  legatee  would  have 
to  pay  should  there  be  no  heirs. 

3.  Taxation   «=5»896— Tbanbfeb  Tax  —  R«- 

ILAINDEBS. 

Under  Tax  Law,  |  230,  remainders  are  to  be 
appraised  at  thedr  present  value  and  no  distinc- 
tion is  to  be  drawn  between  the  classes  of  re- 
mainders, whether  vested  or  contingent,  the  gift 
being  classed  as  absolute  for  the  purpose  of 
taxation. 

4.  CONBTITTJTIONAl,  I.AW   ®=»70(3)— FUNCTION 

or  JuDioiABY— Enfobceuxnt  or  Laws. 
It  is  the  duty  of  the  courts  to  enforce  the 
law  imposing  a  transfer  tax  on  remainders  as  it 
is  written,  without;  considering  whether  the  bur- 
den is  Justified. 

I 
Appeal    from    Supreme    Court,    Appellate 
Divldon,  First  Department. 

In  tbe  matter  of  tbe  transfer  tax  on  tbe 
estate  of  James  V.  Parker,  deceased.  From 
an  order  of  the  Appellate  Division  (185  App. 
Dlv.  300,  ITS  N.  Y.  Supp.  12),  affirming  a 
decree  of  the  surrogate,  the  comptroller  ap- 
peals. Reversed  and  remitted  to  the  sur- 
rogate for  further  proceedings. 

Schayler  C.  Carlton,  of  New  York  City, 
for  appellant. 

Perry  D.  Trafford,  of  New  York  City,  for 
respondent 

CARDOZO,  J.  By  the  will  of  James  V. 
Parker,  who  died  In  January,  1917,  property 
there  described  as  "now  In  the  hands  and 
management  of  Robert  H.  Gardiner,"  is 
made  the  subject  of  a  trust.  The  trustee  Is 
to  apply  the  Income  to  the  use  of  Edith  Stack- 
pole  Parker,  wife  pt  John  Harleston  Parker, 
during  her  life.  On  her  death  he  is  to  divide 
the  principal,  into  as  many  shares  as  there 
are  children  of  hers  then  living,  and  children 
then  deceased  leaving  Issue  then  surviving; 
the  issue  of  deceased  children  are  to  receive 
their    shares    ab^luteiy   per   Btirx>es;     the 


children  who  survive  are  to  receive  theirs 
In  trust  during  their  respective  lives,  with 
remainder^ to  such  persons  as  they  may  ap- 
point by  their  respective  wills,  and,  in  de- 
fault of  such  appointment,  to  their  heirs  at 
law.  All  the  rest,  residue,  and  remainder  of 
the  testator's  property,  including  any  legacy 
or  devise  which  may  for  any  reason  laine  or 
fall,  is  given  to  John  Harleston  Parker,  a 
nephew.  There  is  thus  a  possible  contin- 
gency that  may  make  the  principal  of  the 
trust  a  part  of  the  residuary  estate.  That  re- 
sult wUl  come  to  pass  if  no  children  or  issue 
of  tbe  life  tenant  shall  be  living  at  her  death. 
Tbe  property  subject  to  the  trust  will  then 
swell  the  estate  of  the  residuary  legatee. 
The  value  of  the  life  Interest  in  the  trust  has 
been  appraised  at  $351,475 ;  the  value  of  the 
future  estate  or  remainder  at  $143,890;  and 
the  value  of  the  residuary  estate  (exclusive 
of  the  remainder)  at  $455,941.66.  The  ques- 
tion to  be  determined  is  the  rate  at  which 
tbe  remainder  is  to  be  taxed. 

[1]  The  command  of  the  statute  is  that  It 
shall  be  taxed  at  the  bluest  rate  that  would 
be  possible  on  the  happening  of  any  of  tbe 
contingencies  or  conditions  which  the  transfer 
may  involve.  Tax  Law,  f  230;  Consol.  Laws, 
c.  60 ;  Matter  of  Zborowskl,  213  N.  Y.  100,  lOT 
N.  .El.  44.  A  iwsslble  contingency  will  add  the 
remainder  to  the  residuary  estate.  In  that 
contingency,  the  rate  of  tax  that  must  be 
paid  will  be  higher  than  if  the  remainder 
shall  pass  to  legatees  who  are  given  nothing 
else.  The  rate  does  not  depend  upon  rela- 
tionship alone.  It  depends  also  upon  value: 
Transfers  to  father,  mother,  husband,  wife, 
or  dilld  are  taxed  at  rates  which  vary  from 
1  per  cent,  to  4  per  cent,  according  to  the 
value  of  the  gift.  Transfers  to  brother,  sis- 
ter, and  some  other  classes  are  taxed  at 
rates  varying  from  2  per  cent,  to  6  per  cent. 
Transfers  to  all  other  persons  are  taxed  at 
rates  varying  from  5  iier  cent  to  8  per  cent 
Tax  Law  (GonsoL  Laws,  c.  60),  |  221a,  as 
amended  by  Laws  1916^  c.  648.  The  rate  is 
5  per  cent  on  tbe  first  $25,000;  6  per  cent  on 
tbe  next  $76,<X)0;  7  per  cent  on  the  next 
$100,000;  and  8  per  cent,  on  the  balance.  If 
the  gift  of  a  remainder  valued  at  $143,890  is 
considered  by  itself,  the  tax  wiU  be  $8,222,  at 
which  amount  It  was  assessed  by  the  surro- 
gate. If  the  gift  is  added  to  the  value  of  the 
residuary  estate,  the  rate  will  be  8  per  cent, 
and  the  tax  will  be  $11,411.20. 

[2]  We  think  the  two  gifts  must  be  com- 
bined In  determining  their  value  and  measur- 
ing the  tax.  A  possible  contingency  will 
bring  them  together  In  the  ownership  of  the 
samel  legatee.  The  remainder  will  thai  be 
taxable  at  the  rate  of  8  per  cent  That  1» 
therefore  the  rate  at  which  the  tax  must  be 
collected  now.  The  respondent  draws  some 
distinction  between  rates  and  grades  of 
rates.  The  argument  is  that  there  are  only 
three  rates;   1  per  cent  for  legatees  of  one 
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class;  2  per  cent  for  those  of  another;  6 
per  cent,  for  those  of  another ;  and  that  pro- 
gressive variations  are  not  rates,  but  grades. 
No  such  distinction  appears  in  the  statute 
The  section  (section  221a)  is  headed  "rates  of 
tax.".  In  its  body,  the  same  terminology  is 
maintained.    A  different  "rate"  is  prescribed 


the  tax.  We  cannot  see  that  this  aftects  the 
duty  of  the  trustee.  He  is  to  pay  the  tax 
out  of  the  property  of  the  trust,  but  he  is  to 
pay  with  due  regard  for  the  possibilities  of 
the  future.  Bemailnders  are  to  be  appraised 
at  their  present  value.  Matter  of  Zborowski, 
supra;  213  N.  Y.  at  page  113,  107  N.  B.  44. 


for  the  different  increments  of  value.    The  They  are  gifts,  like  present  Interests.     In 


argument  In  favor  of  the  supposed  distinction 
does  violence,  therefore,-  to  the  letter  of  the 
law.  But,  what  Is  more  important,  it  does 
violence  to  the  spirit  The  purpose  of  the 
statute  Is  not  obscure.  The  purpose  is  to  pnt 
at  once  into  the  treasury  of  the  state  the 
largest  sum  which  In  any  contingency  the 
remaindermen  may  have  to  pay.  The  re- 
maindermen do  not  suffer,  for  when  the  es- 
tate takes  effect  in  possession,  there  will  be 
a  refund  of  any  excess.  Tax  Law,  §  230. 
The  life  tenant  does  not  suffer,  or,  at  all 
events,  not  seriously,  for  Interest  is  paid  by 
the  comptroller  upon  the  difference  between 
the  tax  at  the  highest  rate  and  the  tax  that 
would  be  due  If  the  contingencies  or  condi- 
tions had  happened  at  the  date  of  the  ap- 
praisal. Tax  liaw,  {  241.  If  the  trustees 
prefer,  they  may  deposit  securities  of  ap- 
proved  value,  and  receive  the  accruing  income. 
Section  241.  To  guard  against  shrinkage  of 
values,  the  statute  bids  them  pay  the  balance. 
If  the  deposit  turns  out  to  he  too  small. 
Everywhere  the  scheme  disclosed  is  absolute 
-safety  for  the  state,  with  a  minimum  of 
hardship  -for  the  life  tenant  Tax  this  re- 
mainder at  the  rate  of  8  per  cent,  and  the 
state  Is  protected  against  any  possible  contin- 
gency. Tax  it  at  less,  and  an  uncollected 
balance  will  be  owing  to  the  state  if  the  re- 
mainder Shall  pass  to  the  residuary  legatee. 
That  is  the  very  evil  against  which  the  stat- 
ute seeks  to  guard. ,  Gollectlon  is  Imperiled 
'When  the  state  must  keep,  track  of  the  es- 
tate through  all  the  changes  and  chances  of 
an  indefinite  future.  The  path  of  safety  is 
followed  when  collection  is  made  at  once. 

[S]  We  leave,  therefore,  a  needless  hiatus 
in  the  framework  of  the  statute  when  we 
yield  to  the  resiwndent's  argument  He  ad- 
mits that  in  a  possible  contingency,  the  rate 
of  tax  on  the  rmnainder  will  be  based  on  the 
aggregate  value  of  remainder  and  residue. 
He  denies  that  It  is  the  duty  of  the  trustee 
to  take  heed  of  that  contingency  to-day.  But 
to  say  that  is  to  Ignore  the  statute.  The 
trustee  is  to  take  heed  of  all  contingencies 
that  may  affect  the  tax  on  a  remainder  de- 
pendent on  the  trust  He  Is  not  to  pick  and 
choose,  allowing  for  some  contingencies,  and 
ignoring  others.  He  is  to  heed  them  all,  or 
all  that  the  wUl  reveals.  Much  is  made  of 
the  point  that  the  contingent  remaindermen 
are  not  personally  liable  for  the  payment  of 


fixing  their  value,  no  distinction  is  to  be 
drawn  between  the  classes  of  remainders, 
whether  vested  or  contingent  For  the  pur^ 
pose  of  taxation,  the  contingency  is  eliminat- 
ed, and  the  gift  is  classed  as  absolute.  Mat-  ' 
ter  of  Terry,  218  N.  Y.  218,  112  N.  B.  931. 
The  value  of  other  gifts  to  the  same  legatee 
must  be  reckoned  in  computing  the  tax  when 
the  remainder  Is  vested  The  method  of- 
computation  is  not  different  when  the  remain- 
der is  contingent  It  Is  argued  that  in  pro- 
viding against  contingencies,  we  should  limit 
ourselves  to  those  that  the  testator  may  be 
supposed  to  have  foreseen.  We  need  not  stop 
to  inquire  whether  that  is  so.  There  \b  noth- 
ing to  show  that  this  contingency  was  not 
foreseen  by  the  testator,  and  covered  by  his 
wlU.  He  might  have  said,  in  so  many  words, 
that  the  nephew  should  receive  the  remainder 
in  default  of  issue  of  the  life  tenai^t  He  said 
the  same  thing  in  effect  when  he  provided 
that  his  nephew  should  be  the  residuary  leg- 
'atee.  Gifts  have  the  same  value  whether 
they  are  stated  separately  or  collectively. 
The  rate  of  taxation  does  not  vary  with  the 
paragraphs  of  scriveners. 

[4]  This  construction  of  the  statute  main- 
tains the  consistency  of  the  law  and  its 
singleness  of  purpose.  The  state  has  secured 
Itself  against  all  contlngendes,  remote  as 
well  as  probable.  That  is  the  dominant 
scheme,  which  it  is  our  duty  to  preserve.  In 
the  case  before- us,  the  contingency  Is  in  all 
likelihood  remote,  and  so  the  mind  rebels  a 
little  against  the  tying  up  of  money.  But  in 
other  cases  it  may  he  less  remote,  and  the 
need  of  protection  greater.  Whether  in  Im- 
probable contingencies  the  risk  justifies  the 
burden  it  is  not  for  us  to  say.  That  is  a  ques- 
tion for  the  Legislature.  Our  duty  is  done 
when  we  enforce  the  law  as  it  is  written. 
Matter  of  Zborowski,  supra,  213  N.  Y.  at 
page  116,  107  N.  B.  44. 

The  order  should  be  reversed,  with  costs  in 
the  Appellate  Division  and  in  tMs  court  and 
the  matter  remitted  to  the  surrogate  for  fur- 
ther proceedings  in  conformity  with  thl^ 
opinion. 

HISCOCK,   C.  J.,   and  CHASE,   HOGAN, 

POUND,  Mclaughlin,  and  andkews, 

JJ.,  concur. 
Order  reversed,  eta 
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FIRST   NAT.    BANK    OF   WATERLOO   f. 

EXCHANGE  NAT.  BANK  OF  SENECA 

FALLS  et  aL 

<Court  ot  Appeals  of  New  York.     April  29, 
1919.) 

Banks  and  Barking  €=»180— Saijb  or  Stock 
PtEDOED— Bights  to  Dividends. 
'  Where  a  bank  declared  dividends  on  stock 
pledged  to  It,  it  was  its  right  and  duty  to  col- 
lect dividends  and  apply  them  to  reduction  of 
indebtedness  for  which  stock  was  held  as  se- 
curity, and  purchasers  of  stock  at  sale  directed 
to  be  made  were  not  entitled  to  all  dividends, 
but  only  to  those  which  had  not  become  pay- 
able. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  the  First  National  Bank  of  Wa- 
terloo ajrainst  the  Exchange  National  Bank 
of  Seneca  Falls  and  another,  as  trustee  in 
bankruptcy  of  Francis  Bacon.  From  a  Judg- 
ment of  the  Appellate  Division  (179  App. 
Div.  22,  164  N.  T.  SuW).  1092),  unanimously 
afBrmlng  a  Judgment  at  Special  Term  for 
plalntur  (179  App.  Div.  22,  153  N.  Y.  Supp. 
818),  defendants  appeal.  Judgment  modified, 
and  as  modified  affirmed. 

George  E.  Zartman,  of  Waterloo,  pro  se.   , 
H.  A.  Carmer,  of  Seneca  Falls,  for  appel- 
lant Exchange  Nat  Bank  of  Seneca  Falls. 

W.  Smith  O'Brien,  of  Geneva,  for  respond- 
ent 

PER  CURIAM.  Several  of  the  questions 
sought  to  be  raised  by  the  appellants  are 
conclusively  settled  by  the  unanimous  affirm- 
ance by  the  Appellate  Division  of  the  Judg- 
ment of  the  Special  Term.  .  A  careful  con- 
sideration of  the  other  questions  argued  fails 
to  disclose  any  substantial  error  which 
would  Justify  the  reversal  of  the  Judgment. 
There  is,  however,  one  error  in  the  form  of 
the  Judgment  which  necessitates  a  modifi- 
cation of  it 

It  appears  that  from  October  1,  1908,  to 
April  1,  1915,  the  First  National  Bank  of 
Waterloo  has  declared  on  the  stock  pledged 
to  It  14  dividends  of  2Mt  per  cent  each,  mak- 
ing a  total  of  $4,427.50,  and  in  the  thirteenth 


subdivision  of  the  Judgment  It  Is  provided 
that  the  purchaser  or  purchasers  of  such 
stock  upon  the  sale  directed  to  be  made  shall 
be  entitled  to  all  the  dividends  which  have 
been  declared  upon  said  stocks  or  any  of 
them  and  which  remain  impald,  together 
with  any  dividends  .which  may  be  declared 
and  remain  unpaid  prior  to  such  sale.  This 
is  contrary  to  the  general  rule.  It  is  well 
settled  that,  under  circumstances  similar  to 
those  here  established,  it  is  the  right  and 
duty  of  the  pledgee  of  stock  to  collect  the 
dividends  declared  thereon  and  apply  them 
towards  reduction  of  the  indebtedness  for 
which  the  stock  is  held  as  security.  Thla 
rule  was  reiterated  recently  by  this  court. 
See  Brlgbtson  v.  aafiin,  225  N.  Y.  469,  122 
N.  E.  458,  and  authorities  there  cited.  The 
dividends  declared  upon  the  stock  of  the 
plaintiff  remain  in  Its  possession  and  are 
not  subject  of  a  sale,  but  should  be  ai^lied, 
prior  to  the  sale,  in  reduction  of  the  indebt- 
edness found  due.  If  at  th^  time  of  the  sale 
a  dividend  has  been  declared  on  the  stock 
which  has  not  become  payable,  thm  as  to 
that  dividend  the  purchaser  of  the  stock 
would  take  it 

The  Judgment  should  therefore  be  modified  . 
by  striking  out  the  Chirteenth  subdivision 
and  inserting  in  place  thereof  the  following : 
That  the  plaintiff,  prior  to  the  sale  of  the 
stocks  ordered  to  be  sold,  apply  on  the 
amount  found  due  it  all  dividends  which  have 
been  declared  on  said  stocks  or  any  of  them 
and  which  are  due  and  remain  unpaid  at  the 
date  of  sale,  together  with  the  interest  on 
such  dividends  from  the  entry  of  Judgment 
on  the  remittitur  of  this  court  to  said  sale, 
and  the  purdtiaser  of  the  certificates  of  stock 
Issued  by  the  First  National  Bank  of  Water- 
loo is  required  to  surrender  said  certificates 
to  the  plaintiff  and  have  issued  in  the  place 
thereof  certificates  representing  126V^  shares 
of  the  present  capital  stock  of  the  plaintiff; 
and  the  Judgment  as  thus  modified,  should 
be  afiSj-med,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN. 
CUDDEBACK,  HOOAN,  M6LAUGHLIN, 
and  CRANE,  JJ.,  concur. 

Judgment  accordingly. 


^ssFor  other  oani  ■••  nun*  toplo  and  KST-NVMBBR  in  all  Kar-Numberad  Digests  and  Indexes 


Digitized  by 


Google 


N.TO 


(M  N.  T.  WD 

IROQUOIS  RUBBER  CO.  ▼.  GRIFFIN  et  aL* 

(Court  of  Appeals  of  New  York.     April  29, 
1919.) 

1.  Pabtnebship  «=5>218(3>—IyiABiLrrY— Scope 

OF  AOEROT— PXTBCHABX  OF  GOODS. 

It  cannot  be  assumed  as  a  matter  of  law 
that  a  partnership  in  the  auto  sales  business 
carried  on  repair  work  or  had  need  for  automo- 
bile accessories. 

2.  Paethbbship    «=5>218(3)  —  IjIabilitt    op 

PaBTNEE— PUBOHASE     OF    GOODS — QUESTION 
FOB  JUBY. 

Where  one  of  two  partners  in  the  auto  sales 
business  ordered  automobile  accessories  consist- 
ing of  gas  burners,  tank  washers,  magneto  cable, 
enjrine  paint,  etc.,  whether  the  purchases  were 
within  the  scope  of  his  partnership  agencyi 
actually  or  apparently,  held  for  the  jury. 

S.  Pabtnebship  «=»141— Liabiutt  of  Past- 

NEB— PUBCHABB  OF  GOODS. 

A.  man  who  enters  into  a  partnership  for 
only  one  purpose  is  not  liable  for  the  purchases 
of  the  other  partner,  unless  used  in  that  busi- 
ness, or  the  articles  are  of  the  kind  usually  and 
customarily  bought  for  -such  an  undertaking,  ex- 
isting or  as  represented  to  exist. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  the  Iroquois  Rubber  Company 
against  A.  Ray  Grtffin  and  Stanley  Mathes. 
From  a  Judgment  of  the  Appellate  Division 
of  the  Fourth  Department  (175  App.  Div. 
968,  162  N.  X.  Supp.  1125),  affirming  a  Judg- 
ment In  favor  of  plalntUf,  defendant  Mathes 
appeals.    Reversed,  and  new  trial  granted. 

Sanford  T.  Church,  of  Albion,  for  appel- 
lants. 

J.    Sawyer 
spondent. 


CRANE,  J.  The  Iroquois  Rubber  Company 
of  Buffalo,  N.  Y.,  sold  to  Mathes  &  Griffin 
of  Albion,  N.  Y.,  In  1913,  auto  supplies  con- 
sisting of  gas  burners,  tank  washers,  mag- 
neto cable,  engine  paint,  etc.,  amounting  to 
$513.67  on  which  has  been  paid  $148.06,  leav- 
ing a  balance  due  of  $365.61.  A.  Ray  Griffin, 
one  of  the  defendants,  wbs  In  the  garage 
business  under  tbe  name  of  Oakland  Garage 
of  Albion.  Stanley  Mathes  was  not  in  the 
garage  business  or  connected  with  the  Oak- 
land Garage.  He  and  Griffin  constituted  the 
firm  of  Mathes  &  Griffin,  agents  of  the  Oak- 
land automobile  to  sell  Oakland  automobiles. 
They  also  sold  secondhand  cars. 

The  plaintiff  brought  this  action  against 
the  firm  to  recover  for  the  automobile  sup' 
piles  furnished,  and  the  defendant  Mathes, 
while  admitting  that  he  and  Griffin  were  co- 
agents,  or  partners,  for  the  sale  of  automo- 
biles, denied  that  they  were  partners  for  any 
other  purpose  or  that  the  supplies  were  fur- 
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nlsbed  to  the  partnership.  Tbe  denial  also 
raised  the  Issue  as  to  whether  the  special 
partnership  or  business  was  such  as  to  im- 
pliedly authorize  Mathes  to  purchase  auto- 
mobile supplies. 

The  plaintiff  has  recovered  in  the  courts 
below,  and  the  appeal  is  brought  here  by  the 
defendant  Mathes  upon  exceptions  to  the 
Judge's  charge. 

The  testimony  showed  that  a  purchase  of 
$139.22  was  made  by  Griffin  in  March  of 
1913  at  the  plaintiff's  store,  and  that  the 
balance  of  the  bill,  $227.79,  was  purchased  in 
i  the  following  May  by  a  written  order  on  the , 
letter  head  of  the  defendants.  Witnesses  for 
the  plaintiff  said  that  Mathes  was  with  Grlf-  • 
fin  in  tbe  store  at  the  time  of  the  March  pur- 
chase and  was  introduced  as  Griffin's  part- 
ner.   This  was  denied  by  the  defendant. 

There  was  no  evidence  as  to  the  May  or- 
der except  as  it  appeared  In  the  letter  sent. 
A  copy  of  this  letter  is  not  in  tbe  record,  and 
the  circumstances  of  the  purchase  are  not 
given.  The  defendant  did  not  sign  tbe  let- 
ter and  knew  nothing  about  these  transac- 
tions, according  to  his  /testimony.  He  says 
further  that  none  of  the  articles  thus  pur- 
chased were  ever  received  by  him  or  by  his 
firm,  and,  if  this  testimony  be  true,  the  fair 
inference  is  that  they  went  to  Griffin  for  bis 
personal  use  in  the  Oakland  Garage. 

[1,  2]  Tlte  plaintiff  says  that  as  agents  for 
the  Oakland  car  the  firm  had  no  office,  but 
had  sold  a  few  cars,  both  new  and  second- 
hand. The  case  is  lacking  of  any  evidence 
that  tbe  firm,  as  selling  agents,  repaired 
cars,  had  a  place  of  business,  or  used  auto- 
mobile accessories.  In  the  absence  of  any 
evidence  as  to  the  nature  of  the  business,  it 
cannot  be  assumed  as  a  matter  of  law  that 
a  selling  agent  carries  on  repair  work  or 
has  need  for  '  automobile  accessories.  Es- 
pecially would  this  be  so  where  it  appears 
that  one  of  the  partners  in  the  selling  agency 
conducts  a  separate  and  distinct  business  of 
an  automobile  garage,  and  that  tbe  other 
partner  never  ordered  or  received  the  goods 
and,  by  his  testimony,  had  no  occasion  for 
them. 

These  brief  statements  make  it  dear,  there- 
fore, that  an  issue  of  fact  was  presented  for 
the  Jury  as  to  whether  they  believed  the^tes- 
tlmony  of  Mathes,  and,  if  they  did,  whether 
the  partnership  with  Griffin  was  such  as  au- 
thorized him  to  purchase  the  bill  of  goods 
from  the  plaintiff. 

Mathes  would  be  liable  if  Griffin's  pur- 
chases were  within  the  scope  of  his  part- 
nership agency,  actual  or  as  represented  by 
Mathes,  and  not  otherwise.  This  was  a  ques- 
tion for  the  Jury  and  not  for  the  court 

In  its  charge,  the  learned  court  said: 

"But  the  only  actual  partnership  which  the 
plaintiff  proved  to  exist  between  Mathes  and  > 
Griffin  was  one  for  the  handling  of  the  Oakland 
automobiles.     As  far  as  their  actual  business 


Fitch,   of   Rochester,   for   re- 
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between  themselves  was  concerned  it  does  not 
appear  that  their  partnership  extended  any  fur- 
ther than  that.  So  there  is  no  proof  of  a  gen- 
eral partnership  which  would  authorize  Mr. 
Griffin  to  charge  Mr.  Mathes  by  reason  of  the 
fact  that  they  were  in  a  general  partnership." 

But  the  court  went  further  and  held,  as  a 
matter  of  law,  that  as  the  May  order  was 
sent  upon  a  letter  head  reading,  "Matties  & 
Griffin,  dealers  in  ten  different  makes  of  au- 
tos;  a  full  line  of  used  cars,"  Mathes  was 
i>onnd  to  pay  for  tbe  goods  so  ordered. 

"I  have  no  doubt,"  said  the  Judge  to  the 
Jury,  "that  I  am  Justlfled  in  saying  to  you 
that  from  and  after  May  6,  1913,  Mr.  Mathes 
is  chargeable  for  the  goods  purchased  by  Mr. 
GrifQn  In  the  name  of  Mathes  &  Griffin  from 
the  plaintiff  in  this  action  regardless  of 
whether  there  was  any  partnership  between 
Mr.  Mathes  and  Mr.  Griffin  or  not.  •  •  « 
Tour  duty  In  this  case  is  to  find  a  verdict 
for  the  plaintifl,  either  for  the  full  amount 
—^67.01  If  yon  think  that  Mr.  Mathes  was 
in  the  store  on  the  13tb  of  March,  1913,  and 
beard  Mr.  Griffin  say  that  they  were  part- 
ners In  the  automobile '  business,  or  for 
$227.79  if  you  do  not  find  that  he  was  In  the 
store  on  March  J.3,  1913,  and  heard  Mr.  Grif- 
fin say  that  he  and  Mr.  Mathes  were  part- 
ners iia  the  automobile  business." 

The  Judge,  by  this  charge,  directed  a  ver- 
dict for  the  amount  of  the  May  purchase, 
because  it  was  ordered  on  the  letter  head  of 
the  defendants,  and  this  representation  of 
the  business  authorized  Griffin's  act 

We  think  that  this  circumstance  was  but 
evidence  to  be  considered  by  the  Jury  togeth- 
er with  the  testimony  of  the  defendant 
Mathes  In  determining  the  litigated  facts  as 
above  stated.  The  Issue  litigated  and  which 
should  have  been  submitted  to  the  Jury  was 
the  scope  of  the  partnership  business  as  it 
actually  existed  or  as  represented  by  Mathes, 
and  the  authority  of  Griffin  who  made  the 
purchases  to  bind  Mathes  by  his  acts. 

Considering  the  nature  of  the  agency,  the 
letter  heads,  the  business  as  previously  con- 
ducted and  as  explained  by  this  defendant, 
was  the  partnership  merely  to  sell  automo- 
biles, or  did  It  Include  their  fixing  and  re- 
pair, thus  requiring  accessories?  This  was 
for  the  Jury. 

Another  request  should  also  have  been 
charged.    It  was  this: 

"I  ask  your  honor  to  charge  the  Jury  that  In 
order  to  hold  the  defendant  Mathes  liable  on 
this  account  set  up  or  claimed  in  this  action,  the 
goods  delivered  and  'the  credit  given  must  be 
within  the  scope  of  the  business  in  which  he 
was  hdd  ont  to  be  a  partner." 

The  court  ruled: 

"I  decline  to  charge  otherwise  on  that  subject 
because  I  do  not  think  the  question  is  further 
involved  in  the  case.  It  is  true  as  an  elemen- 
tary proposition  of  law,  but  I  do  not  think  it 
affects  this  case  in  any  way." 


In  the  light  of  what  we  have  here  stated, 
the  exceptions  taken  to  this  refi^sal  and  to 
the  direction  of  a  verdict  require  a  reversal 
of  this  Judgment 

[3]  The  amount  Involved  is  not  large  as 
litigation  goes;  the  plaintiff  has  waited  a 
long  time  for  Its  money,  and  the  case  Is  very 
simple,  but  Qie'law  still  remains  that  a  man 
who  enters  into  a  partnership  for  only  one 
purpose  is  not  liable  for  the  purchase  of  the 
other  partner  unless  used  In  that  business 
or  the  articles  are  of  the  kind  usually  and 
customarily  bought  for  such  an  undertaking 
existing-  or  as  represented  to  exist 

The  judgment  should  be  reversed,  and  a 
new  trial  granted ;   costs  to  abide  the  event 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  mad  McLAUGH- 
LIN,  JJ.,  concur. 

Judgmmt  reversed,  etc 


(W  N.  T.  2251 
PIDELITy  &  DEPOSIT  CO.  OF  MABY- 
LAND  v.  QUEENS  COUNTY 
TRUST  CO.*       • 

(Court  of  Appeals  of  New  York.     April  22, 
1919.) 

1.  Banks  akd  Banking  «s»130(1)— Dkposub 

— NOTIOB. 

A  bank,  in  which  trustee  in  bankruptcy  de- 
posited funds  belonging  to  the  estate  of  the 
bankrupt,  held  to  have  'notice  that  the  funds 
deposited  by  the  trustee  to  his  account  as 
such  belonged  to  the  estate  in  bankruptcy. 

2.  Banks  and  Banking  S=>130(1)— Dkposit 
— Tbust  Funds. 

If  a  bank  had  notice  that  funds  deposited 
by  a  trustee  to  his  account  as  such  belonged 
to  an  estate  in  bankruptcy,  and  knew  or  ought 
to  have  known  of  the  existence  of  a  general 
order  in  bankruptcy  forbidding  the  withdrawal 
of  the  funds,  save  on  checks  countersigned  by 
the  clerk  of  the  court  etc.,  but  paid  out  audi 
funds  on  the  trustee's  check  nncountersigned, 
it  would  be  liable. 

3.  Bankbtjpxot    d=3lOO(l)  —  Adjudication— 
Natube  or— "Judoubnt  in  Reu." 

An  adjudication  in  bankruptcy  is  a  "judg- 
ment in  rem,"  binding  against  all  the  world,  in 
so  far  as  it  determines  the  defendant  to  be  a 
bankrupt  and  his  property  subject  to  adminis- 
tration in  bankruptcy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment in  Rem.] 

4.  Banks  and  Banking  €s>130(U— Dbpobtes 

— LlABIUTY. 

A  bank,  in  which  trustee  In  bankruptcy  de- 
posited funds  belonging  tit  the  bankrupt  estate, 
held  to  have  knowledge,  or  to  be  chargeable 
with  knowledge,  of  the  existence  of  a  general 
order  in  bankruptcy  forbidding  the  withdrawal 


As»For  otber  cases  sea  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  IndexM 
•Reargument  denied  12S  N.  B.  9U. 


Digitized  by 


Google 


N.T.)  FIDBIiITT  *  DEPOSIT  C».  ▼. 

(1» 

of  the  funds,  save  on  checks  connterBigiied  by 
the  derk  of  the  coart. 

8.   SuHBOOATIOn     «=»7(4)— TteUSTKKB— RlQHTB 

or. 
The  surety  on  the  bond  of  a  trustee  in 
bankruptcy,  who  appropriated  to  his  own  use 
moneys  belonging  ot  the  estate  in  bankruptcy 
lias,  under  the  principles  of  subrogation,  the 
rights  of  an  obligee  ii)  the  bond  against  a  bank, 
-which  allowed  the  surety  to  withdraw  the  funds 
belonging  to  the  bankrupt  estate  on  checks 
which  were  not  countersigned  by  the  proper 
officer. 

Appeal  from  Supreme  Conrt,  Appellate 
DlvlsioD,  Second  Department. 

Action  by  the  Fidelity  &  Deposit  Oompany 
of  Maryland  against  tlie  Queens  County 
Trust  Company.  From  a  Judgment  on  an 
order  of  the  Appellate  Division  (174  App. 
Dlv.  160,  159  N.  y.  Supp.  954),  reversing  a 
Judgment  for  plalntiJir  entered  upon  a  di- 
rected verdict,  and  directing  a  dismissal  of 
the  complaint,  plaintiff  api>eals.  Judgment 
of  the  Appellate  Division  leversed,  and  new 
trial  granted. 

See,  also,  174  App.  Dlv.  929, 160  N.  Y.  Snpp. 
1130. 

Bni  J.  Blair,  of  New  York  City,  for  appel- 
lant 

Charles  H.  Street,  of  Huntington,  for  re- 
spondent. 

COLLIN,  J.  The  plaintiff  brings  the  action 
to  recover  the  amount  It  was  compelled  to 
pay  as  surety  In  the  bond  given  by  Robert 
J.  Peebles,  as  trustee  In  bankruptcy  of  Wil- 
liam Trist  Bailey,  and  which  Peebles,  as 
trustee.  Illegally  withdrew  from  the  defend- 
ant and  appropriated  to  his  personal  use. 
At  the  trial  the  court  directed  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $6,600 
and  Interest.  The  Appellate  Division  re- 
versed the  consequent  Judgment  and  dismiss- 
ed the  complaint. 

We  have  concluded  there  was  error  In  dis- 
missing the  complaint.  The  cardinal  facts 
are: 

By  order  duly  made  in  June,  1906,  Rob- 
ert J.  Peebles,  trustee  In  bankruptcy  of 
William  Trist  Bailey,  a  bankrupt,  was  di- 
rected to  furnish  a  surety  company  bond  in 
a  stated  sum  and  to  deposit  in  the  defendant 
all  moneys  of  the  estate  Immediately  upon 
the  receipt  of  them.  The  bond  of  the  trustee 
and  of  the  plaintiff  as  surety.  In  the  usual 
form,  was  responsively  furnished.  The  evi- 
dence did  not  show  that  a  copy  of  the  order 
or  bond  was  served  upon  the  defendant.  Be- 
tween July  3,  1906,  and  June  27,  1907,  the 
trustee  made  in  the  defendant  12  deposits 
of  funds  belonging  to  the  bankrupt  estate. 
The  deposit  slips  stated  the  deposits  were 
made  by  Robert  3.  Peebles,  trustee,  and  the 
deposits   were  credited   to   the   account  of 


QUEENS  OOtJNTT  TRUST  00.  371 

N.a) 

"Robert  J.  Peebles,  Trustee."  On  the  same 
day,  July  3,  1906,  that  such  account  was 
opened  by  the  deposit  of  a  check,  the  indi- 
vidual account  of  Robert  J.  Peebles  in  the 
defendant  was  charged  with  a  withdrawal 
of  the  amount  of  the  check.  Of  the  11  checks 
of  third  persons  deposited  in  the  trustee 
account  a  part  were  payable  to  "Robert  J. 
Peebles,  Trustee,"  and  a  part  to  "Robert  J. 
Peebles."  They  were  apparently  indorsed 
"Robert  J.  Peebles,  Trustee."  A  check,  de- 
posited September  13,  1906,  was  drawn  by 
John  J.  COrady  payable  to  himself  and 
was  Indorsed: 

"Pay  to  the  order  of  Robert  J.  Peebles,  Trus- 
tee in  Bankruptcy  for  WilUam  Trist  Bailey, 
Bankrupt.    John  J.  O'Grady." 

"Robert  J.  Peebles,  Trustee  in  Bankruptcy 
for  WiUiam  Trist  Bailey,  Bankrupt,  for  de- 
posit to  the  credit  of  Bobert  J.  Peebles,  Trus- 
tee." 

The  withdrawals  from  the  trustee  account 
were  made  between  July  17,  1906,  and  Sep- 
tember 17,  1908,  by  fifty  checks,  each  signed, 
"Robert  J.  Peebles,  Trustee."  Of  the  50 
checks,  32,  drawn  and  paid  prior  to  Sep- 
tember 17,  1908,  were  issued  upon  the  order 
of  the  United  States  District  Judge  for  the 
Eastern  District  of  'New  York,  and  each  was 
countersigned  across  Its  face,  "Percy  O.  B. 
Gilkes,  Deputy  Clerk  U.  S.  District  Court 
Bastem  Dlst.  of  New  York,"  or  "Blclfard  F. 
Morle,  Clerk  U.  S.  District  Court  Elastem 
District  of  New  York,"  and  each  of  25  of  the 
32  had  upon  Its  face  in  writing,  "In  re  Wm. 
Trist  Bailey."  Three  of  those  checks  were 
certified  by  the  defendant  on  the  day  of 
their,  date.  EHght  checks  drawn  and  paid 
prior  to  September  17,  1908,  were  In  the 
ordinary  form ;  that  is,  without  the  counter- 
signature or  the  statement. 

The  appropriations  of  the  trust  funds  by 
the  trustee  to  his  personal  use  began  on 
September  17,  1907,  and  were' accomplished 
by  9  checks  drawn  and  paid  within  the  en- 
suing year.  Bach  check  was  in  the  ordi- 
nary form  and,  vrlth  the  exception  of  2,  was 
deposited  la  the  individual  account  of  Pee- 
bles in  the  defendant  During  that  period, 
one  check  was  drawn  on  the  account  pur- 
suant to  the  order  of  the  court  and  was 
countersigned,  "Richard  P.  Morle,  Clerk  U. 
S.  District  Court  Eastern  Dlst  of  New 
York."  There  is  no  evidence  that  Peebles 
was  indebted  to  the  defendant  at  any  time  or 
that  any  of  the  mcmeys  of  the  bankrupt  es- 
tate misappropriated  by  him  were  received 
by  the  defendant  in  payment  of  any  indebted- 
ness to  It     ^ 

General  Order  29  of  the  United  States 
Supreme  Court  General  Orders  In  Bankruptcy 
(18  Sup.  Ct  vUl)  adopted  and  promulgated  by 
that  court  November  28,  1898,  pursuant  to 
Bankruptcy  Act  July  1,  1898,  c.  641,  {  SO,  30 
Stat  554  (U.  S.  Comp.  St  S  9614),  is: 


4|=9For  stber  easM  B«e  same  topic  and  KBT-NUMBEB  in  all  Ker-Nombered  Dlgwta  and  Indezw 


Digitized  by 


Google 


372 


123  NORTHEASTERN  REPORTER 


(N.T.- 


"No  moneys  deposited  as  required  by  the  act 
shall  be  drawn  from  the  depository  unless  by 
check  or  warrant,  signed  by  the  clerk  of  the 
court,  or  by  a  .trustee,  and  countersigned  by 
the  judge  of  the  court,  or  by  a  referee  desig- 
nated for  that  purpose,  or  by  the  clerk  or  his 
assistant  under ,  an  order  made  by  the  judge, 
stating  the  date,  the  sum,  and  the  account  for 
wliich  it  is  drawn;  and  an  entry  of  the  sub- 
stance of  such  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for,  and  the  account  for 
which  it  is  drawn,  shall  be  forthwith  made  in 
a  book  kept  for  that  purpose  by  the  trustee  or 
his  clerk;  and  all  checks  and  drafts  shall  be 
entered  in  the  order  of  time  in  wbich  they  are 
drawn,  and  shall  be  numbered  in  the  case  of 
each  estate.  A  copy  of  this  general  order  shall 
be  furnished,  to  the  depository,  and  also  the 
name  of  any  referee  or  clerk  authorized  to 
countersign  said  checks." 

There  is  no  evidence'  that  the  defendant 
was  furnished  a  copy  of  this  rule. 

Robert  J.  Peebles  died  December  31,  1908. 
A  substituted  trustee  compelled  an  account- 
ing on  the  part  of  his  administrator,  which 
revealed  the  peculations  we  have  stated.  Un- 
■der  the'  order  xOf  the  court  the  plaintiff  paid 
(the  estate  of  Robert  J.  Peebles  being  in- 
solvent) their  amount. 

[1,  2]  The  conclusion  that  the  facts  permit 
and  give  support  to  the  Inference  that  the 
defendant  ixt^w  or  ought  to  have  known  that 
the  funds  deposited  in  the  trustee  account 
were  trust  funds  belonging  to  Peebles  as 
trustjee  In  bankruptcy  of  William  Trist 
Bailey,  is  too  manifest  and  indisputable  to 
require  an  analytical  restatement  of  or  dis- 
cussion concerning  them.  The  defendant  did 
not,  however,  by  paying  moneys  of  those 
funds  to  Peebles  or  crediting  them  to  his 
Individual  account,  through  the  check  of 
"Robert  J.  Peebles,  Trustee,"  participate  In 
the  misappropriation  of  them  by  the  trustee. 
A  liability  of  the  defendant  did  not  arise 
from  those  facts.  BischotF  v.  Yorkville  Bank, 
218  N.  Y.  106,  112  N.  B.  759,  I*  R.  A.  1916F, 
1059. 

In  case  a  copy  of  the  General  Order  29  had 
been  fumlsheJ  to  the  defendant,  or  the  de- 
fendant had  known  or  ought  to  have  known 
of  its  existence,  prior  to  the  payment  of  the 
checks  by  which  the  misappropriation  was 
effected,  the  payment  of  the  9  checks  would 
have  made  it  liable  for  the  diversion  of  the 
funds  effected  through  them.  The  checks 
then  would  have  been  as  to  It,  as  they  in  fact 
were,  Incomplete  and  Improperly  drawn. 
American  National  Bank  v.  Fidelity  &  De- 
posit Ck).,  129  Ga.  126,  68  S.  B.  867,  12  Ann. 
Gas.  666. 

[3,4]  We  have  concluded,  with  hesita- 
tion, however,  that  the  evidence  permitted  or 
gave  support  to  a  finding  that  the  defendant 
was  chargeable  with  knowledge  of  the  exist- 
ence of  the  general  order.  It  was  charged 
conclusively  with  notice  or  knowledge  of  the 
.  adjudication  of  William  Trist  Bailey's  bank- 
jxuptcy  and  with  .the  provisions  of  the  Bank- 


ruptcy Act,  including  those  of  section  80. 
The  adjudication  was  a  judgment  in  rem, 
binding  against  all  the  world,  so  far  as  it 
determined  Bailey  .to  be  bankrupt,  and  his 
property  subject  to  administration  In  bank- 
ruptcy. Manson  v.  Williams,  213  U.  S.  453, 
29  Sup.  Ot.  519,  53  I*  Ed.  869;  Corbett  v. 
Riddle,  209  Fed.  811,  126  O.  C.  A.  535.  The 
evidence  permits  the  Sliding,  as  we  have 
stated,  tliat  the  defendant  was  chargeable 
with  the  knowledge  that  the  moneys  In  the 
account  of  "Robert  J.  Peebles,  Trustee,"  were 
trust  funds  arising  from  the  bankrupt  estate. 
The  rule  that  a  bank  is  not  bound  to  take 
notice  of  or  give  heed  to  notations  or  mem- 
oranda upon  checks,  made  for  his  personal 
convenience  or  advantage  by  the  drawer,  is 
not  applicable  to  the  countersignatures  and 
the  statement,  "Ja  re  William  Trist  Bailey." 
The  statement,  considered  with  the  knowl- 
edge of  the  bank  that  William  Trist  Bailey 
was  an  adjudicated  bankrupt,  may  be  fotmd. 
In  and  of  itself,  to  characterize  the  nature  of 
the  funds  upon  which  the  checks  were  drawn. 
It  may  indicate  that  the  checks  were  given 
in  the  proceedings  in  the  bankruptcy  ot 
Bailey,  upon  funds  arising  from  the  bank- 
rupt's estate.  Hitchcock  v.  Buchanan,  105  D. 
S.  416,  26  L.  Ed.  1078;  Carpenter  v.  Fams- 
worth,  106  Mass.  561,  8  Am.  Rep.  360;  Miller 
T.  Roach,  150  Mass.  140,  22  N.  E.  634,  6  L. 
R.  A.  71.  The  countersignatures  were  the 
formal  official  acts  of  a  public  officer  of  the 
bankruptcy  court,  to  which  must  be  imputed 
a  cause  and  a  purpose.  The  defendant  could 
not  assume  or  presume  that  they  were  made 
in  sheer  voluntariness  or  sport  and  without 
reason  or  effect  The  acts  of  public  officials 
do  not  spring  from  such  causea  The  coun- 
tersignatures manifestly  had  a  relation  to 
the  checks  themselves.  If  unnecessary  or 
meaningless,  in  relation  to  them,  they  would 
no(  have  been  there.  Good  and  practical 
reason  for  them  must  in  the  nature  of  things 
exist  It  Is  difficult  if  not  impossible,  to 
conceive  of  a  reason  for  them  dissociated 
from  the  completeness  or  validity  of  the 
checks. 

The  defendant  as  a  matter  of  natural 
necessity  and  mental  operation,  was  bound  to 
be  in  a  condition  of  Inquiring  for  the  cause 
and  purpose  of  them.  One  who  has  reason- 
able grounds  for  suspecting  or  Inquiring 
ought  to  suspect  ought  to  inquire,  and  the 
law  charges  him  with  the  knowledge  which 
the  proper  inquiry  would  disclose.  Actual 
notice  may  be  proved  by  direct  evidence  or 
It  may  be  inferred  or  implied.  Actual  knowl- 
edge is  not  required.  Actual  notice  embraces 
all  degrees  and  grades  of  evidence,  from  the 
most  direct  and  positive  proof  to  the  slight- 
est circumstances  from  which  a  Jury  would 
have  been  warranted  in  inferring  notice. 
If  a  person  has  knowledge  of  such  facts  as 
would  lead  a  fair  and  prudent  man,  using 
ordinary  thoughtfulness  and  care,  to  makt 
further  accessible  inquiries,  and  he  avoids 
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tbe  Inqnlry,  he  la  chargeable  with  the  knowl- 
edge which  by  ordinary  diligence  he  would 
have  acquired.  Knowledge  of  facts,  which, 
to  the  mind  of  a  man  of  ordinary  prudence, 
beget  inquiry.  Is  actual  notice,  or,  in  other 
words,  is  the  knowledge  which  a  reasonable 
Investigation  would  have  revealed.  First 
National  Bank  of  Paterson  t.  National 
Broadway  Bank,  156  N.  Y.  459,  51  N.  E. 
S98.  42  L.  R.  A.  139;  Baker  ▼.  Bliss,  39  N. 
T.  70;  Williamson  v.  Brown,  15  N.  T.  354; 
Anderson  r.  Blood,  152  N.  T.  285,  46  N.  E. 
498,  57  Am.  St  Rep.  515;  Peck  v.  Bank' of 
America,  16  R.  I.  710,  19  AtL  369,  7  L.  R.  A. 
826.  In  the  case  at  bar  a  simple  inquiry,  by 
the  bank  of  the  trustee,  for  the  reason  of 
the  countersignatures,  would  have  revealed 
the  existence  of  the  general  order  and  of  its 
provisions. 

[S]  The  plaintiff,  in  virtue  of  the  goieral 
principles  of  subrogation,  has  the  rights  of 
the  obligee  in  the  bond  against  the  defend- 
ant. Pittsburgh-Westmoreland  Coal  Co.  v. 
Kerr,  220  N.  Y.  137,  115  N.  B.  465;  Ameri- 
can National  Bank  v.  Fidelity  &  Deposit  Co., 
129  Oa.  126,  58  S.  E.  867,  12  Ann.  Cas.  666. 

The  Judgment  of  the  Appellate  Division 
shofild  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event 

HISCOCK,  O.  J.,  and  OUDDBBAOK,  GAR- 
DOZO,  POUND,  CRANB^  and  ANDRBWS, 
■33.,  concur. 

Judgment  reversed,  eta 


(226  N.  T.  tOE) 

HBUMAN  V.  M.  H.  POWERS  00. 

'(Court  of  Appeals   of  New  York.     Aprfl  IS, 
1919.) 

1.  CaBBIEBB    ®=»77  —  CoUUON-IiAW    Obliqa- 

HON. 
It  is  the  common-law  obligation  of  a  ear- 
lier to  safely  carry  and  deliver  goods  intrusted 
with  it 

2.  Cabbibbs  «=3l51  —  OomcBAOis  Ldiitino 

LlABIUTT— SUTFICnWOT. 

Where  a  common  carrier  desires  by  special 
contract  to  exonerate  itself  from  the  effects 
of  its  own  acts  or  omissions, '  or  those  of  its 
employ^,  the  special  contract  mnat  openly  ex- 
press that  intention,  so  that  it  cannot  be  in  the 
slightest  degree  misnnderstood. 

8.  Oabbikbs  ds»166(2)— Gontbaotb  IinariKO 

LlABILITT— CONBTBUOTIOK. 

A  clause  in  a  contract  of  carriage,  "the  re- 
sponsibility of  the  company  is  limited  to  $50 
for  any  article  together  with  the  contents  there- 
«f,"  referred  to  the  carrier's  responsibility  as  a 
carrier,  and  did  not  include  misfeasance  or 
nonfeasance  of  the  carrier  itself,  or  its  em- 
ploye, and  the  carrier  was  liable  for  the  full 
<ace  value  of  articles  stolen  by  employes. 
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4.  CABBiEBa  «=»110  —  Loss  or  Qoodb  tbou 

THMT— LlABUJTT— FAILtJlUt  OF  SHIPHtB  TO 

State  Valttx  or  Axticlbs. 
Failure  to  notify  k  common  carrier  that 
there  was  a  safe  in  a  cabinet  containing  valua- 
ble articles  did  not  relieve  carrier  from  lia- 
bility where  its  servants  broke  into  the  safe  and 
stole  the  valuable  articles. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  OttUlle  Heuman  against  the  M. 
H.  Powers  Company.  From  an  order  of  the 
Supreme  Court,  Appellate  Division,  First 
Department  (175  App.  Dlv.  627,  162  N.  Y. 
Supp.  590),  reversing  a  determination  of  the 
Appellate  Term,  which  afQrmed  a  Judgment 
of  the"  City  Court  of  New  York  In  her  favor, 
the  plaintiff  appeals.    Order  reversed. 

See,  also,  177  App.  Dlv.  889, 163  N.  Y.  Supp. 
U19. 

The  action  was  begun  in  the  City  Court 
against  the  defendant  a  common  carrier,  to 
recover  the  value  of  certain  Jewelry  which 
was  lost  while  in  jmssession  of  the  defend- 
ant. 

The  plaintiff  employed  the  defendant  to 
move  her  household  goods  from  one  apart- 
ment to  another  in  the  city  'of  New  York. 
Included  in  the  furniture  to  be  moved  was 
a  cabinet  with  a  smaU  safe  inside,  containing, 
among  other  things,  some  articles  of  Jewelry. 

When  the  defendant  was  employed,  the 
plaintiff's  husband,  with  his  wife's  authority, 
signed  a  memorandum  showing  when  and 
where  the  moving  was  to  be  done,  and  the 
defendant's  charges  therefor,  which  were  $49, 
and  containing  also  the  following  clause: 

"The  responsibility  of  the  company  is  limited 
to  $50  for  any  article,  together  with  the  con- 
tents thereof 


The  property  was  to  be  moved  on  Satur- 
day, and  late  In  the  afternoon  a  van  load  of 
furniture,  including  the  cabinet  safe,  arrived 
at  the  apartment  to  which  the  goods  were 
to  be  taken. 

The  plaintiff's  husband  and  the  defendant's 
representative  arranged  that  this  van  load 
of  goods  should  be  taken  to  the  defendant's 
warehouse,  and  should  be  delivered  to  thg 
plaintiff  on  the  following  Monday  morning. 
When  the  goods  were  delivered  on  Monday 
it  was  found  that  the  cabinet  safe  had  been 
broken  open,  and  certain  articles  of  Jewelry 
btionging  to  the  plaintiff  had  been  taken. 

It  turned  out  that  while  the  goods  were  In 
the  custody  of  the  defendant  over  Sunday, 
three  of  the  defendant's  employes  broke  open 
the  e&te  and  took  the  Jewelry. 

In  the  City  Court  the  plaintiff  recovered 
a  Judgment  against  the  defendant  of  $1,000 
and  costs,  which  was  affirmed  at  the  Appel- 
late Term,  bat  was  reversed  In  the  Appellate 
Division. 
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Bertram  L.  Knns,  of  New  Tork  dtj,  for 

appellant 

John  Wl  Browne,  of  New  York  City,  for 
respondent 

CUDDEBACBC,  J.  The  action  Is  for  a. 
breach  by  the  defendant  of  the  contract  of 
carriage. 

It  will  be  observed  that  the  memorandum 
signed  by  the  plaintiff's  husband  contains 
no  stipulation  as  to  the  value  of  the  property 
Intrusted  to  the  defendant,  but  simply  a 
(danse  limiting  the  responsibility  of  the  de- 
fendant for  any  article  or  the  contents  tbere^ 
of  to  $60.  Therefor^  those  cases  which  in- 
volve a  stipulation  between  the  shipper  and 
the  carrier  as  to  the  value  of  the  goods 
carried  to  measure  the  extent  of  the  car- 
rier's liability  in  case  of  loss  do  not  apply. 
D'Utassy  V.  Barrett,  219  N.  Y.  420,  114  N. 
E.  786. 

[1]  Whatever  else  may  be  said  of  the  man- 
ner In  which  the  defendant  performed  its 
contract,  It  certainly  violated  tbe  common- 
law  obligation  of  a  carrier  to  safely  carry 
and  deliver  the  plaintlfTs  goods.  The  ques- 
tion Is  whether  the  clause  quoted  from  the 
memorandum  signed  by  the  plaintiff's  hus- 
band Is  suflSdent  to  limit  the  responsibility 
of  the  defendant  for  the  loss  of  the  Jewelry 
to  $50.  The  simple  and  complete  answer  to 
that  question  is  that  the  clause  referred  to, 
when  read  in  the  light  of  the  decisions  con- 
struing such  clauses,  does  not  even  purport  to 
limit  the  defendant's  responsibility  for  the 
violation  of  duty  shown  in  this  case. 

[2]  The  rule  Is  that  where  a  common 
carrier  desires  by  special  contract  to  exon- 
erate Itself  from  the  effect  of  Its  own  acts 
or  omissions,  or  'those  of  its  employes,  the 
special  contract  must  openly  and  plainly  ex- 
press that  intention  so  that  It  cannot  be  In 
the  slightest  degree  misunderstood.  Mynard 
V.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  71  N.  Y. 
180,  27  Am.  Rep.  28;  Splnetti  v.  Atlas  S.  S. 
Co.,  80  N.  Y.  71,  86  Am.  Rep.  679;  Gardiner 
V.  N.  Y.  C.  &  H.  R.  R.  R.  C!o.,  201  N.  Y.  387, 
94  N.  E.  876,  ^  L.  R.  A.  (N.  S.)  826,  Aniu 
Oa&  1912B,  281. 

[3]  The  clanse  in  tbe  memorandum  Is: 

"Tbe  responsibility  of  the  company  is  limited 
to  $60  for  any  artide,  together  with  tbe  con- 
tents thereof." 

Plainly  this  clause  refen  to  the  defend- 
ant's responsibility  as  a  carrier,  and  does 
not  include  the  misfeasance  or  nonfeasance 
of  the  carrier  Itself  or  of  Its  employes.  The 
plaintiff  had  no  reason  to  understand  She 
was  releasing  them  from  responsibility  for 
their  own  depredations.  While  couched  In 
the  words  selected  by  tbe  defendant  tbe 
clause  does  not,  under  the  circumstances  of 
this  case,  limit  the  defendant's  responsibility 
at  all. 

[4]  The  defendant  also  contends  that  It 


was  relieved  from  Ite  liability  as  a  common 
carrier  by  the  failure  of  the  plaintiff  to  dls^ 
close  the  fact  that  there  was  a  safe  in  tbe 
cabinet  containing  valuable  arttcles.  I%e 
answer  to  that  argument  is  that  the  fiillure 
to  make  such  disclosure  did  not  relieve  tbe 
defendant  from  liability  for  its  own  acts  or 
those  of  its  servants,  which  amounted  to  a 
misfeasance.  Magnln  ▼.  Dlnsmore,  62  N. 
Y.  36,  20  Am.  Jbtep.  442;  Id.,  70  N.  Y.  410,  26 
Am.  Rep.  608. 

I  recommend  that  tbe  order  of  tbe  Appel- 
late Division  be  reversed,  and  that  the  judg- 
ment of  the  Appellate  Term  be  reinstated, 
with  costs  In  this  court  and  in  the  Anpellate 
Division. 

HISOOGK,  a  J.,  and  COLLIN,  HOOAN, 
and  CRANE,  33^  concur. 
CHASE,  J.,  not  voting. 
McLAUOHLIN,  J.,  not  sltUns. 

Order  reversed,  etc. 


(IM  N.  T.  Bt) 
PEOPLE  ex  rel.  FINNEGAN  r.  McBRIDE 
et  aL,  CivU  Service  CommiBsion. 

(Oonrt  of  Appeals  of  New  York.     April  22, 
1919.) 

1.  Mandauub  «=»S(12)— Civil  Sebviok  Cox- 
KissiON— Natdbe  or  Detebiciration— Rsic- 

BDT  BT  CEBTIOBABI. 

Determination  by  a  city  civil  service  oom- 
miflslon  canceling  an  eligible  list  promulgated 
by  it  on  acconnt  of  irregularities,  although  in- 
volving the  exercise  of  judgment  and  discretian, 
is  neither  judicial  nor  quasi  judicial,  but  an  ad- 
ministrative act  reviewable  by  mandamus,  and 
not  certiorari;  there  being  no  trial  or  judicial 
hearing  before  the  commission.  ' 

2.  MUNIOIPAI.  COBFOBATIONB  «=9217(8)— CIV- 
IL Service  Comuibbion— List  or  Euoibi^bs 
—Revocation. 

The  rule  that  nonjudicial  officers  of  limited 
jurisdiction,  having  power  to  do  a  certain  act, 
may  not  vacate  their  orders,  does  not  apply  to 
the  action  of  a  city  dvil  service  commission  in 
correcting  errors  and  irregularities  in  an  eligible 
list  by  setting  it  aside,  bat  the  commission  can- 
not act  arbitrarily  in  so  doing. 

3.  Municipal  Cobfobatiors  «=s217(3>— Civ- 
il Sebvicb  Commission  —  Elioiblb  List  — 
Revooatioit. 

The  dvil  service  commission  of  New  York 
City  cannot  vacate  an  eligible  list  which  It  has 
once  promulgated  upon  its  mere  conclusion  based 
upon  hearsay  and  -without  proof  that  gross  ir- 
regularities were  permitted  to  creep  Into  the  ex- 
amination. 

Appeal  from  Supreme  Court,  Appellate  Dl* 
vlson,  Flrat  Departmoit 

Mandamus  by  the  people,  on  the  relation  of 
Mary   A.   Flimegan,   against   James   B.   Mc- 
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Bride  and  others,  Cirll  Service  Commission- 
ers of  the  City  of  New  Tork.  From  an  order 
of  the  Appellate  Division  (185  App.  Dlv.  482, 
173  N.  Y,  Supp.  4S)  affirming,  foy  a  divided 
court,  an  order  of  the  Special  Term  (104  Hlsc. 
Kep.  163,  172  N.  Y.  Supp.  11)  granting  a  per- 
emptory writ  of  mandamns,  defendants  ap- 
peal.   Affirmed. 

William  P.  Bnrr,  Corp.  Counsel,  of  New 
York  City  (Terence  Farley,  of  New  York  City, 
of  counsel),  for  appellants. 

John  W.  Collopy,  Jr.,  of  New  York  City,  for 
respondent 

Samuel  H.  Ordway  and  Henry  W.  Hardon, 
both  of  New  York  City,  for  Intervener  Civil 
Service  Keform  Association. 

Charles  D.  Newton,  Atty.  Oen.,  on  behalf  of 
State  Civil  Service  Commission  and  as  ami- 
cus curiae. 

POTJND,  J.  The  positions  of  nurse  and  of 
supervising  nurse  in  the  department  of  health 
of  the  city  of  New  York  are  classified  as  com- 
];)etitive  positions  in  the  civil  service  of  the 
dty.  The  nurses  In  the  department  of  health 
when  appointed  are  assigned  to  either  one  of 
two  bureaus,  one  called  the  bureau  of  child 
hygiene',  and  the  other  the  bureau  of  prevent- 
able diseases.  Prior  to  August,  1917,  the  cus- 
tom had  grown  up  In  the  department  of  health 
of  assigning  some  of  these  nurses  in  both  bu- 
reaus to  act  as  supervising  nurses,  with  super- 
visory powers  over  the  other  nurses  and  a 
larger  salary.  Apparently  such  nurses  had 
been  assigned  to  act  as  supervising  nurses 
without  dvU  service  examination,  promotion, 
m  otherwise.  In  August,  1917,  the  dvil  serv- 
ice commission  announced  that  it  would 
hold  in  November,  1917,  a  competitive  exam- 
ination for  promotion  to  the  position  of  su- 
pervising nurse,  open  to  all  of  the  nurses  in 
the  department  who  bad  served  for  a  year  or 
more. 

Subdivision  20  of  rule  XV  of  the  Municipal 
Glvll  Service  Rules  of  the  dty  of  New  York 
provides  what  weights  shall  be  given  to  the 
different  factors  of  mental  tests  and  com- 
parative conduct,  effldency,  and  seniority  in 
examinations  for  promotion.  Prior  to  the 
«xaminatlon  for  supervising  nurse  it  is  al- 
leged that  it  was  announced  that  the  various 
factors  in  the  examination  should  have,  and 
that  they  were  given,  different  weights  from 
^  those  required  by  said  rule,  although  the  rule, 
whldi  had  the  force  of  law,  was  not  amended, 
tmt  it  does  not  appear  as  a  fact  that  the  rule 
was  thus  disregarded. 

The  examination  was  held  on  November  27, 
1917,  and  practically  all  of  the  nurses  in  the 
department  took  it  The  ratings  of  the  can- 
didates in  this  examination  on  the  subject  of 
exx)erlence  were  made,  in  part  at  least,  on 
Tfoiis  kept  by  some  of  the  acting  supervis- 
ing nurses  who  were  also  candidates  in  the 


same  examihation,  but  not  in  contemplation 
of  such  examination.  After  the  examination 
had  been  held,  but  before  the  eligible  list  bad 
been  established,  complaints  were  made,  and 
defendants  made  an  investigation,  but  after- 
wards the  eligible  list  was  established  on 
March  4,  1918,  divided  Into  two  parts,  one 
for  the  bureau  of  child  hygiene  and  the  other 
for  the  bhreau  of  preventable  diseases. 
Thereafter,  on  April  6,  1918,  after  further, 
complaints,  the  defendants  made  another  in- 
vestigation, in  which  the  facts  were  gone 
Into  more  fully,  and  an  alleged  conspiracy 
was  discovered  by  which  a  nurse  who  was 
not  among  the  first  three  on  the  list  was  given 
an  opportunity  to  be  appointed  by  waivers 
or  withdrawals  of  those  who  stood  ahead  of 
her  on  the  list  As  the  result  of  this  inves- 
tigation defendants  fdund  "that  gross  Irregu- 
larities were  permitted  to  creep  into  the  mat- 
ter of  this  examination,"  and  that  "because 
of  said  Irregularities  the  results  of  said  exam- 
ination do  not  meet  the  requirements  of  the 
Constitution,  the  dvil  service  law  of  the 
state,  or  of  the  rules  and  regulations  of  the 
munldpal  dvil  service  commission  of  the  city 
of  New  York  adopted  in  accordance  there- 
with," and  thereupon  the  commission  on 
April  6,  1918,  "resolved  that  the  promotion 
eligible  lists  of  supervising  nurses  for  the 
bureaus  of  child  hygiene  and  preventable 
diseases,  department  of  health  promulgated 
March  4th,  be  and  they  are  hereby  canceled." 
On  May  15,  1918,  the  defendants  ordered 
a  new  promotion  examination  for  supervising 
nurse,  and  notified  the  nurses  that  such  ex- 
amination would  be  held  in  June,  1918. 

Thereupon  the  relator,  who  was  No.  14  on 
the  list  entitled  bureau  of  child  hygl^ie,  and 
who,  if  the  lists  were  merged  into  one  list, 
would  be  twenty-third  on  the  merged  list 
commenced  this  proceeding,  in  substance  ask- 
ing that  a  writ  of  mandamus  issue  requiring 
the  defendants,  as  the  civil  service  commis- 
sion of  the  dty  of  New  York,  to  reinstate  the 
old  eligible  lists  for  promotion  to  the  position 
of  supervising  nurse  in  the  department  of 
health  which  they  had  theretofore  canceled, 
and  to  merge  the  same  into  one  list  There- 
after the  Supreme  Court  at  Spedal  Term, 
granted  the  relief  asked  for  on  the  ground 
that  the  commission  had  no  power  to  set 
aside  the  eligible  list  and,  if  it  had  the  pow- 
er, was  not  justified  on  the  facts  in  taking 
such  action. 

On  appeal  by  the  defendants  to  the  Appel- 
late Division,  the  final  order  made  bdow  was 
affirmed  by  a  divided  court  on  the  ground  that 
the  commlBsl(»,  being  a  body  of  limited  juris- 
diction, was  functus  offido  and  had  no  power 
to  revoke  a  list  whldi  It  had  once  promul- 
gated. 

[1]  That  the  establishment  of  an  Illegal 
list  sanctifies  it  in  the  presence  of  its  own 
creator  seems  an  impotent  conduslon.    The 
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determination  of  tbe  dvfl  serrlce  commission 
was  neither  Judicial  nor  quasi  Judicial  In 
its  character  and  the  commission  was  not 
bonnd  by  the  mie  that  functions  of  inferior 
Judicial  tribunals  or  of  quasi  Judicial  officers 
terminate  with  the  entry  of  Judgment  and' 
may  not  afterwards  be  altered  or  varied  In 
any  respect  by  the  tribunal  itself.  For  a 
short  period  of  time  it  was  held  that  the  civil 
service  commission  acted  quasi  Judicially 
(People  ex  rel.  Sims  v.  CoUIer,  175  N.  Y.  196, 
67  N.  E.  309),  but  this  court  candidly  retract- 
ed~  the  views  expressed  in  the  Sims  Case  in 
People  ex  reL  Sehau  v.  McWilllams,  185  N. 
Y.  92,  77  N.  E.  785,  where  it  was  held  that 
tbe  ordinary  determinations  of  the  commis- 
sion, although  Involving  the  exercise  of  Judg- 
ment, are  neither  Judicial  nor  quasi  Judicial, 
for  the  reason  that  they  are  not  based  on  a 
trial  or  Judicial  hearing  before  the  commis- 
sion which  may  be  reviewed  by  certiorari. 
In  Matter  of  Simons  v.  McGuire,  204  N.  Y. 
253,  257»  97  N.  E.  526,  527,  Werner,  J.,  said: 

"l%e  trend  of  the  earlier  cases  reached  its 
logical  culmination  in  People  ex  rel.  Sims  v. 
Collier,  175  N.  Y.  196  [67  N.  E.  309],  where  it 
was  held  that  the  duty  of  classification  under 
the  Civil  Service  Law  was  quasi  judicial  in  its 
nature,  and  was  therefore  not  reviewable  by 
mandamns,  but  by  certiorari,  as  in  other  cases 
involving  judicial  functions.  This  was  in  1903. 
Three  years  of  experience  under  that  decision 
demonstrated  that  this  court  had  in  effect  as- 
sumed the  functions  of  the  ovil  service  commis- 
sioners; for  every  challenged  decision  of  these 
officers  was  brought  to  this  court  as  a  question 
of  law.  The  case  of  People  ex  rel.  Schau  v. 
McWilllams,  185  N.  Y.  92  [77  N.  E.  785],  which 
came  to  aa  in  1906,  very  pointedly  presented  tbe 
unfortunate  tendencies  of  our  decision  in  the 
Sims  Case,  and  after  mature  deliberaticm  we 
decided  to  retract  our  earlier  views  and  held 
that  the  determination  of  a  civil  service  com- 
mission in  classifying  positions  in  the  public 
service,  although  involving  the  exercise  of  judg- 
ment and  discretion,  is  more  of  a  legislative  or 
executive  character  than  judicial  or  quasi  jndi- 
daL" 

The  commission  proceeded  with  judicial 
forms  to  Investigate  the  charges  that  the  ex- 
amination for  supervising  nurse  was  irregu- 
lar, but  there  was  no  trial  or  judicial  hearing 
before  tbe  commission.  Its  action  is  sought 
to  be  reviewed,  not  by  certiorari,  which  is 
appropriate  to  the  review  of  a  Judicial  act, 
but  by  mandamus  which  is  appropriate  to  the 
review  of  administrative  acts.  The  rule 
which  forbids  the  reopening  of  a  matter  once 
Judicially  determined  by  a  competent  inferior 
tribunal  does  not  apply.  As  was  said  in  Peo- 
ple ex  rel.  HotCblciss  v.  Bd.  Sapervisora 
Broome  Co.,  65  N.  Y.  222,  225: 

"There  is  no  substantial  reason  for  hampering 
•nch  a  body,  in  its  power  to  correct  its  own  er- 
rors and  to  do  right,  by  applying  to  it  the  tech- 
nical rules  which  pertain  to  justices'  courts,  and 
other  inferior  Judidal  tribunals,  supposed  to  pro- 


ceed according  to  the  coarse  of  the  common  law, 
and  whose  mere  errors  can  only  be  corrected  by 
a  direct  proceeding  in  review." 

[2]  Neither  does  the  general  rate  apply 
that  nonjndidal  officers  of  spedal  and  limit- 
ed Jurlsdistion,  having  power  to  do  a  certain 
act,  may  not  vacate  thdr  own  orders.  Peo- 
ple ez  rel.  HotchMss  v.  Bd.  Supervisors,  su- 
pra,- 65  N.  Y.  227;  People  ez  reL  Chase  v. 
Wemple,  144  N.  Y.  478,  482,  89  N.  E.  397. 
The  action  of  the  commission,  had  with  due 
deliberation,  upon  such  a  matter  as  the  es- 
tablishment of  an  eligible  list,  should,  for 
obvious  reasons,  be  regarded  as  a  finality, 
but  the  commission's  authority  thereon  does 
not  wholly  cease.  It  certifies  names  there- 
from for  appointment  Error  may  l>e  correct- 
ed by  setting  it  aside  if  It  was  the  result  of 
illegality,  irregularity  in  vital  matters,  or 
fraud.  The  commission  may  not  act  arbi- 
trarily. Public  ofilcers  or  agents  who  exer- 
cise Judgment  and  discretion  in  the  perform- 
ance of  their  duties  may  not  revoice  their 
determinations  nor  review  their  own  orders 
once  properly  and  finally  made,  however 
mudi  they  may  have  erred  in  Judgment  on 
the  tacts,  even  though  injustice  is  the  result. 
A  mere  change  of  mind  is  insnffldent.  Far> 
ther  action  must,  where  power  is  not  entirely 
spent,  be  for  cause,  with  good  reasons  and 
proper  motives  for  the  correction  of  improper 
action.  The  commission  has  life  and  power 
to  vacate  a  list  which  has  no  legal  virtue 
whatsoever. 

[3]  It  is  impossible  to  say  that  the  action 
of  the  commission  in  annulling  the  eligible 
list  in  the  case  before  us  was  due  to  anything 
more  serious  than  a  response  to  criticism  of 
the  rating  of  the  contestants  and  dissatisfac- 
tion with  an  attempted  Juggling  with  the  list 
after  it  had  been  established,  whereby, 
through  waivers  obtained  from  those  at  the 
head  of  the  list,  candidates  were  pushed  up 
where  they  would  be  certified  for  appointment 
in  advance  of  their  turn.  The  dissatisfaction 
thus  expressed  does  not  appear  to  be  due  to 
any  illegal  action  of  the  commission.  Cor- 
rection of  the  abnse  of  waivers — an  abnse 
which  may  result  in  the  entire  thwarting  of 
the  merit  system  through  official  pressure 
upon  candidates  to  yield  thdr  prior  claims  to 
certification  to  one  more  favored  by  the  ap- 
pointing power— must  be  sought  dsewhere. 
Tbe  commission  may  not  dedde  for  itsdf,  for 
the  purpose  of  vacating  an  dlgible  list,  that 
"gross  irregularities  were  permitted  to  cre^' 
into  the  matter  of  the  examination."  Where 
no  such  irregularities  appear,  the  dedaratlon 
of  the  commission  that  they  exist  does  not  . 
create  them.  Here  we  have  no  proof  that 
ratings  were  made  contrary  to  the  rule  which 
fixed  the  relative  weights  of  mental  tests  and 
experience,  but  only  a  hearsay  charge  to  that 
effect.  The  incident  that  some  effldency  rec- 
ords were  kept  by  nurses  who  afterwards  en- 
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tered  fhe  examination,  while  not  commend- 
able, was  not  under  tbe  circumstances,  a  se- 
rious irregularity,  nor  one  wUch  resulted  In 
an  Improper  rating  of  any  candidate.  The 
clear  legal  duty  of  the  commission,  haring 
once  established  the  list,  was  to  continue  it 
in  existence  as  a  single  list  for  the  period 
fixed  by  law,  or  by  role  having  the  force  of 
law. 

The  order  appealed  from  should  therefore 
be  affirmed,  with  costs. 

HISCOCK,  C.   J.,  and  CHASE,  HOGAN, 

CARDOzo.  Mclaughlin,  and  amdrbws, 
JJ.,  concur. 

Order  affirmed. 


(m  N.  T. 


KITRAK  V.  TRAICfiBI. 


<Ooart  of  Appeals  of  New  Tork.     April  22, 
1919.) 

1.  Damages  <8=»142— Puladihq  — Psbsoral 

Injubies. 

Where  a  person  alleges  and  proves  that 
he  has  been  injured  in  his  person,  he  may  re- 
coTer  such  damages  as  necessarily,  usually,  and 
immediately  flow  therefrom,  under  a  general  al- 
legation that  damages  have  been  sustained  by 
reason  of  such  injury ;  but  a  person  seelcing  to 
recover  damages  other  than  such  as  necessarily, 
usually,  and  immediately  flow  from  the  injuries 
must  allege  and  prove  such  special  damages. 

2.  Dauaoeb  ®=>143  —  PucADiNa  —  Ajjlxoino 
PABTicai.AB  Damages. 

Where  a  plaintiff  attempts  by  his  complaint 
to  specify  particular  damages  which  he  claims 
to  have  suffered  from  personal  injuries,  he 
thereby,  at  least  to  some  extent,  negatives  any 
claim  for  damages  other  than  those  which  he 
has  specified. 

8.  Damages  «=s>158(1)— Plxadino— PsBSOifAi. 
Injubieb — Vabiancx. 
In  personal  injury  action,  allegations  tbat 
plaintiff  fractured  his  arm,  bruised  his  knee, 
broke  his  ribs,  sprained  his  back,  injured  his 
spine,  and  suffered  a  nervous  shock  do  not  sup- 
port evidence  of  paralysis  of  the  face.  In  ab- 
sence of  proof  that  such  paralysis  was  a  nat- 
ural or  necessary  result  of  such  injuries. 

4.  Damages  «=>158(9— Pucadino— Pkbsonai. 
Injitbixs. 
In  personal  injury  action,  complaint  alleg- 
ing particular  injuries,  "and  that  he  was  oth- 
erwise bruised,  sprained,  and  injured  in  and 
about  various  parts  of  his  body"  does  not  per- 
mit evidence  of  an  injury  not  the  necessary  or 
natural  result  of  the  specified  injuries. 

6.  Damages  «=9l58(2)— Pueasiko— Pebsonai. 
Ihjvbies. 
Where  injuries  are  specifically  stated,  parts 
of  the  body  mentioned,  and  the  injuries  to  the 
parts  are  ^ven,  an  accompanying  clause  of  gen- 
eral injury  to  other  parts  of  the  body  natural- 
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ly  leads  to  the  Inference  that  such  are  of  minor 
importance,  or  else  connected  with  and  neces- 
sarily growing  out  of  the  injuries  specified,  so 
that  such  a  clause  does  not  permit  proof  of  in- 
juries other  than  those  specified,  unless  nat- 
urally developing  out  of  them. 

Hi80o<^,  0.  J.,  and  McLaughlin,  3.,  dissent- 
ing. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  Peter  Kurak  against  Peter 
Traiche.  From  a  Judgment  of  Appellate 
Division  a78  App.  Dlv.  952,  165  N.  Y.  Supp. 
1095),  nfflrming  a  Judgment  for  plaintiff 
upon  verdict  of  Jury  for  damages  sustained 
In  a  collision,  and  from  which  Judgment  of 
Appellate  Division  two  Justices  dissent  on 
ground  that  it  was  error  to  admit  evidence 
of  paralysis  under  the  allegations  of  the 
complaint,  defendant  appeals.    Reversed. 

David  B.  Sugarman,«rf  Syracuse,  for  ap- 
pellant 

Edward  W.  Cr^g,  of  Syracuse,  for  re- 
spondent. 

CRANE,  7.  [1,  2]  There  Is  but  one  serious 
question  in  this  case.  The  plaintiff  proved 
as  part  of  his  injury  for  which  he  sought 
damage  a  paralysis  of  the  right  side  of  his 
face.  There  was  nothing  said  about  it  in  the 
complaint.  An  exception  having  been  taken 
to  the  admission  of  this  testimony  for  this 
reason,  we  are  presented  again  with  the 
much-discussed  question  of  how  fully  a 
complaint  should  Inform  the  defendant  of 
the  elements  of  damage.  The  cases  which 
are  numerous  upon  this  point  were  fully  re- 
reviewed,  and  the  principle  clearly  stated  by 
Chase,  J.,  in  Eeefe  v.  Lee,  197  N.  Y.  68,  70, 
74,  90  N.  B.  844,  345,  346  (27  L.  R.  A.  (N. 
S.]  837).  To  the  rule  there  stated,  we  nhist 
adhere  as  it  has  been  followed  repeatedly 
by  the  lower  courts.  "Where  a  person," 
reads  the  opinion,  "alleges  and  proves  that 
he  has  been  injured  In  his  person  the  law 
Implies  that  damages  result  from  such  In- 
Jury,  and  he  may  recover  such  damages  as 
necessarily,  -  usually,  and  Immediately  flow 
therefrom,  under  a  general  allegation  In  the 
complaint  that  damages  have  been  sustained 
by  him  by  reason  of  such  Injury.  •  •  • 
If  a  person  seeks  to  recover  damages  other 
than  such  as  necessarily,  usually,  and  im- 
mediately flow  from  the  Injury,  he  must 
allege  such  special  damages  and  prove  them. 
*  •  •  Where  a  plaintiff  attempts  by  his 
complaint  to  specify  particular  damages 
which  he  claims  to  have  suffered,  he  thereby, 
at  least  to  some  extent,  negatives  any  claim 
for  damages  other  than  those  whldi  he  has 
specified." 

The  complaint  in  thi^  case,  alleging  that 
the  plaintiff  while  driving  his  horse  and  wag- 
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on  In  the  streets  of  Syracuse,  was  nm  Into 
by  the  defendant's  antomobile,  states  tils  in- 
juries to  be  tbe  following: 

"That  his  left  arm  wag  bruised,  sprained  and 
fractured ;  that  his  left  knee  was  bruised, 
sprained  and  injured ;  that  several  ribs  on  the 
left  side  of  his  body  were  fractured;  that  his 
back  and  the  muscles  and  ligaments  thereof 
were  bruised,  sprained,  and  injured;  that  his 
spine  was  injured,  and  that  he  received  a  se- 
vere internal  injury,  and  that  he  was  otherwise 
bruised,  sprained,  and  injured  in  and  about  va- 
Tions  parts  of  his  body;  that  he  suffered  a 
severe  nervous  shock." 

[8]  There  is  no  allegation  tbat  he  sufltered 
a  paralysis  of  the  face,  and  such  a  misfor- 
tune Is  not  a  necessary,  natural,  or  ordinary 
result  of  the  Injuries  alleged.  Although  It 
was  no  doubt  caused  by  his  injuries,  there 
is  no  proof  that  it  w^s  the  necessary  or  nat- 
ural result  to  be  expected  from  the  fracture 
of  his  arm  or  his  bruised  knee  or  his  broken 
ribs  or  the  sprained  back  or  Injured  tspiae 
or  the  nervous  shock.  In  tbe  absence  of 
such  proof,  it  must  be  assumed  that  this  sep- 
arate and  distinct  facial  difficulty  was  not 
In  all  cases  to  be  anticipated  as  accompany- 
ing such  Injuries. 

[4]  The  fact,  therefore,  should  have  been 
alleged.  It  Is  stated,  however,  that  the  rule 
laid  down  to  the  Keefe  Case  and  in  Kleiner 
v.  Third  ATenue  Railroad  Co.,  162  N.  Y. 
193,  56  N.  B.  497,  is  not  applicable  because  of 
the  general  statement  accompanying  the 
above  spedfled  injuries  contained  in  the 
words,  "and  that  he  was  otherwise  bruised, 
eq)ralned  and  injured  to  and  about  various 
parts  of  his  body." 

[II  If  these  words  were  the  only  allega- 
tions of  tojury,  the  rule  of  Ehrgott  t.  May- 
or, etc.,  of  N.  T.,  96  N.  Y.  264,  48  Am.  Hep. 
eSS2,  would  probably  apply,  permitting  the 
plaintiff  to  prove  any  kind  of  an  Injury,  the 
defendant's  protection  resting  to  his  right  to 
demand  a  bill  of  particulars.  But  it  was 
stated  In  the  Keefe  Case  that  the  prtodple 


of  the  Ehrgott  Oaae  was  to  be  confined  to  tbe 
language  used  to  the  complajnt  to  that  case. 
Mere  general  allegations  of  Injury  necessar- 
ily put  the  defendant  on  toquiry,  as  he  is 
not  toformed  what  part  of  the  body  is  injur- 
ed or  what  the  nature  of  the  injury  Is.  But 
where  tbe  injuries  are  specifically  stated, 
parts  of  the  body  mentioned  and  the  injn- 
rles  to  the  parts  are  given,  an  accompanying 
clause  of  general  Injury  to-  other  parts  of 
the  body  naturally  leads  to  the  inference 
that  such  are  of  mtoor  importance,  or  else 
connected  with  and  necessarily  growing  out 
of  tbe  Injuries  specified.  iSuch  general  al- 
legation is  hardly  a  fair  notice  of  a  special 
disorder  or  disease  as  Important  and  as  seri- 
ous as  those  specified.  Such  a  ctouse,  there- 
fore, as  that  mentioned  does  not  permit  the 
plaintiff  to  prove  injuries  other  than  those 
specified  unless  naturally  developtog  out  of 
them.  This  has  been  the  rule  applied  by  the 
courts.  Briscoe  v.  City  of  Mt.  Vernon,  174 
App.  DlT.  200,  IQO  N.  Y.  Supp.  824;  Sealey 
v.  MetropoliUn  Street  B.  Co.,  78  App.  Dlv. 
530,  79  N.  Y.  Supp.  ^77 ;  Lockwood  t.  Troy 
City  By.  Ca,  82  App.  Dlv.  112,  87  N.  Y.  Supp. 
311;  Long  T.  Fulton  Contracting  Co.,  133 
App.  Dlv.  842,  117  N.  Y,  Supp.  1118;  Ful- 
ford  V.  Ltoch,  168  App.  Dlv.  70,  153  N.  Y. 
Supp.  753. 

We  are  obliged  to  hold,  therefore,  to  ad- 
herence to  this  well-established  practice  that 
the  evidence  of  paralysis  to  the  face  was 
Improperly  received  under  the  allegations 
of  the  complatot,  and  that  the  Judgment  of 
the  lower  courts  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CHASE,  OOLLIN.  and  GUDDEBACK.  J3^ 
concur. 

HOOAN,  J.,  concurs  to  result 

HISCOCK,  a  3^  and  McLAUOHUN,  i„ 
dissent. 

Judgment  reversed,  etc. 
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PJEOPIiB  «z  reL   SPRBNGEB  t.  DEPABT- 

ICONT  OF  HEALTH  OF  CITY  OF 

NBWYOBK. 

(Court  of  Appeals  of  New  Tork.    April  15, 
1919.) 

L  Hospitals  e=*l  —  Powkb  or  Boabd  of 
HKAI.TH  —  Refusai.  or  PiBurr  fob  Hos- 

PITAIk 
Under  the  charter  of  the  dty  of  New  Tork, 
if  1167, 1172,  the  board  of  health  had  no  power 
to  refuse  a  permit  for  a  private  hospital  for 
the  treatment  of  medical,  surgical,  and  obstet- 
rical cases,  as  required  by  its  Sanitary  Code,  { 
220,  when  all  other  conditions  were  satisfac- 
tory, and'no  offense  to  the  senses  was  suggest- 
ed, for  the  exclusive  reason  that  considerable 
damage  would  accrue  to  surrounding  property. 

2.  ilAimAXoa  ^sSl— BxrusAi,  or  Hospxtai, 
Pkbmit  bt  Boabd  or  Hbalth. 
Where  the  action  of  the  board  of  health  of 
the  dty  of  New  York,  the  bead  of  the  depart- 
ment of  health,  in  refusing  permit  for  a  private 
hospital  was  unauthorized,  unreasonable,  and 
arbitrary,  the  aggrieved  person's  remedy  was 
mandamus. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlalon,  First  Departlnent. 

Mandamus  by  the  People  of  the  State  of 
New  York,  on  the  relation  of  William  A. 
Sprenger,  against  the  Department  of  Health 
«f  the  City  of  New  York.  From  an  order  of 
the  Appellate  Division  (174  N.  Y.  Snpp.  917), 
affirming  an  order  of  the  SpeUal  Term  (101 
Mlac.  R^.  224,  172  N.  Y.  Supp.  38),  grant- 
ing a  peremptory  writ  of  mandamus  com- 
manding defendant  to  grant  relator  a  permit 
for  a  private  hospital  for  the  treatment  of 
medical,  surgical,  and  obstetrical  cases,  de- 
fendant appeals.    Order  affirmed. 

WiUlam  P.  Burr,  Corp.  (Dounsel,  of  New 
York  C!ity  (Terence  Farley,  of  New  York 
Oty,  of  counsel),  for  appellant 

Balph  K.  Jacobs,  of  Brooklyn,  for  respond- 
ent 

.   Wood,  Cooke  &  Seltz,  of  New  York  City, 
for  interveners. 

FEB  CURIAM.  [1]  The  head  of  the  de- 
partment of  health  of  the  dty  of  New  York 
is  the  board  of  health.  Charter  (L«wb  1801, 
c.  466)  {  1167.  The  sanitary  code  enacted  by 
the  board  of  health  provides  (section  220) 
that  no  person  shall  conduct  a  private  hospi- 
tal without  a  permit  therefor  Issued  by  the 
board  of  health.    The  regalations  of  the  de- 


partment of  health  provide  that  the  proposed 
site  and  sanitary  condition  of  the  hospital 
building  shall  be  subject  to  the  approval  of 
the  department  of  health.  The  charter  of 
the  dty  provides  (section  1172)  that — 

"The  board  of  health  may  embrace  in  said 
sanitary  code  all  matters  and  subjects  to  wliich, 
and  so  far  as,  the  power  and  authority  of 
said  department  of  health  extends,  not  limiting 
their  application  to  the  subject  of  health  only." 

The  board  has  general  Jurisdiction  over 
the  establishment  and  maintenance  of  bospi-. 
tals,  including  the  licensing  of  hospitals.  On 
an  application  for  a  permit  it  should  con- 
sider and  give  proper  weight  to  all  the  or- 
dinary contlngendes  and  circumstances  ap- 
propriate to  the  subject  '^hlch  require  the 
exercise  of  discretion.  The  element  of  lo- 
cation may  be  material.  The  effect  of  a  pro- 
posed location  on  property  values  in  the 
neighborhood  need  not  be  wholly  disregarded, 
and  may  even  become  decisive  in  a  case  oth- 
erwise doubtful.  But  the  authority  now  con- 
ferred on  the  board  does  not  include,  express-' 
ly  or  by  reasonable  implication,  the  power 
to  refuse  a  permit  as  has  been  done  la  this 
case,  when  all  other  conditions  are  satisfac- 
tory and  no  offense  to  the  senses  is  suggest- 
ed, for  the  exclusive-  reason  that  "consider^ 
able  damage  would  accrue  to  the  surrounding 
property  if  the  permit  were  granted."  That 
reason  considered  alone  came  not  legally 
within  the  scope  of  its  discretion.  The  prop- 
erty rights  of  one  owner  may  not  be  subor- 
dinated to  the  property  rights  of  his  neigh- 
bors, except  as  an  Inddent  to  the  exerdse  . 
of  authority  reasonably  conferred  for  the 
general  welfare. 

The  question  of  legislative  power  wholly  to 
exdude  hospitals,  sudi  as  hospitals  for  con- 
tagious diseases  or  for  the  treatment  of  in- 
ebriates  or  the  insane,  from  partlcnlar  places, 
such  as  thickly  populated  or  fine  residential 
districts,  is  not  before  the  court 

[2]  The  action  of  the  board  was,  as  the 
law  now  exists,  nnauthorleed,  and  therefore 
unreasonable  and  arbitrary,  the  relator's 
remedy  is  mandamus  (People  ex  rel.  Lodes  t. 
Department  of  Health,  N.  Y.  City,  189  N.  Y. 
187,  194,  82  N.  B.  187,  18  li.  B.  A.  [N.  S.] 
894),  and  the  order  appealed  from  should  be 
affirmed,  .with  costs. 

HISOOCK,  a  J.,  and  CHASE,  HOGAN, 
CABDOZO,  POUND,  McLAUOHLIN,  and 
ANDREWS,  33.,  concur. 

Order  affirmed. 
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EQUITABLE  TRUST  (30.  OF  NEW  XORK 
V.  HAMILTON,  County  Treaaurer. 

(Ooiirt  of  Appeals  of  New   York.     April  22, 
1919.) 

CoTTNTncs  <8=9206(2)  —  Claims  Aoaimst  — 
Audit— Reconsidbbation. 
County  board  of  supervisors,  after  consid- 
ering, auditing,  and  allowing  a  claim,  no  ap- 
propriation having  been  made,  could  rescind 
its  action,  though  claimant  had  been  given  a 
certificate  that  claim  had  been  audited  at  a 
certain  amount  and  claim  had  been  assigned 
after  audit,  but  before  the  board's  rescission. 


Appeal  from  Supreme  Court,  Appellate  Di- 
Tislon,  Second  Department 

Mandamus  on  the  relation  of  the  Equitable 
Trust  Company  of  New  York  against  Walter 
6.  Hamilton,  as  County  Treasurer  of  the 
County  of  Rockland.  From  an  order  of  the 
AppeUate  Division  (177  App.  Dlv.  390,  164  N. 
Y.  Supp.  58),  affirming  an  order  of  the  Special 
Term  denying,  as  a  matter  of  law,  and  not  in 
the  exercise  of  discretion,  the  application,  re- 
lator appeals.    Affirmed. 

Lloyd  P.  Stryker,  of  New  York  City,  for 
appellant 
E.  W.  Hofstatter,  of  Nyack,  for  respondent 

,  OARDOZO,  J.  Charges  preferred  against 
the  district  attorney  of  Rockland  county  were 

,  followed  by  the  appointment  of  a  commis- 
sioner (Public  Officers  Law,  f  34,  Laws  1909, 
c.  61  [Consol.  Laws,  c.  47]),  and  a  hearing 
on  the  merits.  The  complainant  had  an  at- 
torney, who  prosecuted  the  proceeding.  At 
its  close,  a  claim  for  services  and  expenses 
was  submitted  to  the  board  of  supervisors. 
The  attorney  gave  credit  for  $3,300  received 
from  private  subscriptlona  He  asked  the  al- 
lowance of  the  unpaid  balance.  On  May  1, 
1916,  the  board  of  supervisors  adopted  ft 
resolution  that  the  "unpaid  balance  of  serv- 
ice Item  be  audited  and  allowed  at  $3,000, 
and  that  the  same  be  paid  from  the  1916 
county  audit  appropriation."  The  clerk  oH 
the  board  delivered  to  the  attorney  a  certi- 
fied copy  of  the  Mil  as  audited.  Coupty  Law. 
i  50,  subd.  5  (Laws  1909,  c.  16  [Consol.  Laws, 
c.  11]).  At  the  end  of  the  same  month,  oit 
May  31,  1916,  the  board  revoked  Its  action. 
No  appropriation  had  yet  been  made.  The 
resolution  recites  that  the  bill  "as  audited 
for  future  payment"  was  "apparently  in  ex- 
cess of  a  reasonable  charge,"  and  was  audited 
"without  full  consideration  of  the  facts." 
The  audit  and  allowance  were  therefore  re- 
scinded, and  the  matter  left  open  for  future 
consideration.  Two  days  before  this  resolu- 
tion, the  attorney  made  an  assignment  of  his 
claim  to  the  Equitable  Trust  Company.    The 


assignee  has  petitioned  for  a  mandaraus  di- 
recting that  the  claim  as  audited  be  paid. 
The  Special  Term  refused  the  writ,  and  at 
the'Api>eIlate  Division  the  refusal  was  unan- 
imously affirmed. 

We  think  that  the  audit  and  allowance 
were  lawfully  rescinded.  The  appellant  con- 
cedes that  this  would  be  so  If  the  claim  were 
fraudulent  or  illegal.  Smith  v.  Hedges,  223  N. 
Y.  176,  119  N.  B.  396.  The  argument  Is,  how- 
ever, that  there  can  be  no  rescission  for  me^ 
error.  In  such  circumstances,  action  onca 
taken  it  is  said,  is  final,  no  matter  how  to- 
considerate  or  hasty.  We  think  that  prece- 
dent and  policy  demand  another  ruling.  Un- 
doubtedly the  audit,  unless  fraudulent  or 
Illegal,  is  not  subject  to  revision  by  some  oth- 
er board  of  supervisors.  Osterhoudt  v.  Rig- 
ney,  98  N.  Y.  222,  234 ;  People  ex  reL  Smith 
V.  Clarke,  174  N.  Y.  259,  66  N.  B.  819.  Ac- 
tlon  ceases  to  be  tentative  or  provisional 
when  there  Is  an  end  to  the  official  life  of 
those  who  are  authorized  to  act  Gulnac 
V.  Board  of  Freeholders,  74  N.  J.  Law,  543, 
64  Atl.  998,  122  Am.  St  Rep.  405.  "Sub- 
sequent  adverse  action  by  a  different  body 
Is  repeal  rather  than  reconsideration.'^ 
Swayze,  J.,  In  Gulnac  v.  Board  of  Super- 
visors, supra.  But  a  different  situation  Is 
presented  when  the  same  board  which  has 
considered  once  elects  to  consider  again. 
The  rule  then  is  that  until  audit  has  been 
followed  by  payment  or  appropriation,  the 
whole  transaction  is  In  fieri.  The  board 
may  disallow  to-day,  and  on  further  con- 
sideration allow  to-morrow.  It  may  aUow 
to-day,  and  to-morrow  disallow  or  reduce^ 
That  has  been  the  rule  since  the  decision  In 
People  ex  rel.  Hotdiklss  v.  Supervisors  of 
Broome  County,  65  N.  Y.  222.  The  appel- 
lant argues  that  the  decision  in  that  case 
might  have  been  put  upon  the  ground  that 
the  audit  was  voidable  for  fraud.  But  that 
Is  not  the  ground  on  which  the  court  did 
put  it  The  rule  was  broadly  announced 
that  an  audit  by  a  board  of  supervisors  la 
quasi  judicial  only  "In  a  very  largely  qual- 
ified sense,"  and  "not  in  any  such  sense  as 
render  an  erroneous  or  Improper  audit  or 
allowance  Incapable  of  correction  by  the 
body  coinmltting  the  error."  Even  later 
boards  may  rescind  for  illegality  or  fraud. 
Osterhoud(  v.  Rlgney,  supra.  Only  the  same 
board  may  rescind  for  misconception  of  the 
merits.  Pe<9le  t.  Stocking,  50  Barb.  673, 
583 ;  People  ex  reL  Smith  v.  Board  of  Town 
Auditors,  5  Hun,  647;  Matter  of  Bdl  ▼. 
Webb,  4  Appi  Dlv.  614,  86  N.  Y.  Supp.  1132; 
People  ex  reL  Francis  ▼.  Cahlll,  5  App.  Dlv. 
570,  574.  89  N.  Y.  Supp.  372,  affirmed,  on 
opinion  below,  158  N.  Y.  708,  53  N..B.  1130; 
People  ex  rel.  Caldwell  v.  Bd.  Supervisors, 
Saratoga  County,  45  App.  Div.  42,  48,  60 
N.  Y.  Supp.  1122;  Adams  v.  Town  <rf 
Wheatfleld,  46  App.  Div.  466,  469,  61  N.  Y. 
Supp.  738;    People  ex  reL  Laurence  v.  Bd. 
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Supervisors,  Delaware  County,  48  App.  Dlv. 
428,  63  N.  Y.  Supp.  317 ;  Matter  of  Weeks, 
97  App.  Dlv.  131,  89  N.  X.  Supp.  826;  Id., 
106  App.  Dlv.  45,  94  N.  T.  Supp.  468;  People 
ex  rel.  Chase  v.  Wemple,  144  N.  X.  478, 
482,  39  N.  E.  397;  State  ex  rel.  Miuden 
B.  L.  &  P.  Co.  V.  City  of  Mlnden,  84  Neb. 
193,  120  N.  W.  913,  21  L.  R.  A  (N.  S.)  289. 
Kotblng  to  the  contrary  was  held  In  People 
ex  rel.  Myers  v.  Barnes,  114  N.  Y.  317,  20 
N.  E.  609,  21  N.  E.  739,  and  People  ex  rel. 
McCabe  v.  Matthles,  179  N.  Y.  242,  72  N.  E. 
103.  In  the  one  case,  the  board  that  made 
the  audit  had  ceased  to  exist ;  In  the  other, 
It  was  content  with  its  ruling,  and  the  at- 
tempt was  made  to  procure  revision  by  man- 
damus. The  appellant  would  have  us  ob- 
literate the  distinction  between  the. powers 
of  the  same  board  and  the  powers  of  anoth- 
er. If  the  rule  enforcing  the  distinction  is 
not  already  settled  In  this  court,  we  think 
we  should  declare  It  now. 

In  thus  holding,  we  do  not  Impair  the 
efficacy  of  the  principle  that  quasi  judicial 
action,  when  the  statute  intends  It  to  be 
final,  may  not  thereafter  be  revoked.  Peo- 
ple ex  rel.  Chase  v.  Wemple,  supra.  The 
very  question  to  be  determined  is  when  ac- 
tion becomes  final.  That  Is  in  every  case 
a  question  dependent  for  Its  answer  upon 
tlie  scheme  of  the  statute  by  which  power  is 
conferred.  We  are  persuaded  that  the  Leg- 
islature, in  the  enactment  of  the  County 
Law  and  like  laws  that  have  preceded  It, 
did  not  mean  thnt  audits  should  be  Irrevoca- 
ble as  against  the  better  judgment  of  the 
auditors.  The  purpose  of  an  audit  is  to  fix 
the  items  that  are  to  enter  into  the  annual 
appropriation.  County  Law,  f  12,  subd.  2; 
section  61,  subd.  1;'  Osterhoudt  v.  Rlgney, 
supra,  98  N.  Y.  at  page  234 ;  People  ex  reL 
Francis  v.  Cahfll,  supra:  Allowance  is  a 
means  to  an  end.  Finality  is  not  reached, 
while  the  life  of  the  board  endures,  until 
the  end  has  been  attained.  This  conclusion 
Is  consistent  with  the  scheme  and  purpose 
of  the  statute.  It  is  reinforced  by  a  com- 
pelling public  policy  and  by  long-continued 
practice.  Boards  of  supervisors  must  often 
act  hastily  and  on  inadequate  Information. 
They  ought  to  have  some  opportunity  to  un- 
do and  correct  an  error  api)arent  to  them- 
selves. For  many  years,  in  the  practical  in- 
terpretation of  their  powers,  they  have  re- 
served this  opportunity.  People  v.  Stocking, 
supra;  People  ex  rel.  Francis  v.  CahUl,  su- 
pra. The  practice  is  wise  and  lawful.  We 
will  not  overturn  it 

T^e  order  should  be  affirmed,  with  costs. 


HISCOCK,  O.  X,  and  CHASE,  H06AN, 

POUND,  Mclaughlin,  and  andbews, 

JJ.,  concur. 
Order  affirmed. 


881^ 


(226  N.  T.  623) 

In  re  DOLBEEB'S  ESTATE. 

(Court  of  Appeals  of  New  York.     April  22, 
1919.) 

1.  Appeal  and  Ebrob  <S=3314— Mattebs  Rk- 

VIKWABLB — CEKTIFIED     QUESTION. 

An  appeal  from  a  final  order  is  not  an  ap- 
peal where  questions  should  be  certified  as  pro- 
vided by  Code  Civ.  Proc.  S  190,  subd.  8. 

2.  Taxation  «=>806— Tbanbteb  Tax— Joint 
Bank  Accounts. 

The  entire  amount  of  a  joint  bank  account 
in  the  name  of  husband  and  wife  payable  to  the 
survivor,  created  subsequent  to  the  taking  effect 
of  Tax  Law  as  amended  by  Laws  1915,  c.  664, 
is  taxable  on  the  death  of  the  husband,  where 
the  succession  was  donative  in  character. 

S.   Descent  anu   Distbibution   ^^siQ  —  Njl- 
TUBK    OF   Right   of    Subvivobship— Stat- 

T7TE8. 

The  right  to  take  property  by  survivorship 
being  the  creation  of  law,  the  state  may  impose 
conditions,  if  no  vested  or  contract  rights  are 
thereby  violated. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Proceedings  for  the  appraisal  under  the 
Transfer  Tax  Act  of  the  estate  of  Frazler  M. 
Dolbeer.  Appeal  from  an  order  of  the  Ap- 
pellate Division,  Second  Department  (173  N. 
Y.  Supp.  905),  affirming  a  decree  (104  Misc. 
Rep.  lis,  171  N.  Y.  Supp.  364)  assessing  a 
transfer  tax.    Reversed. 

See,  also,  174  N.  Y.  Supp.  900. 

Schuyler  C.  Carlton,  of  New  York  City, 
for  appellant. 

Edward  S.  Clinch,  of  New  York  City,  for 
respondent. 


PER  CURIAM.  [1]  This  appeal  presents 
the  question:  Is  the  entire  amount  of  a  joint 
bank  account  in  the  name  of  husband  and 
wife,  payable  to  the  survivor,  created  subse- 
quent to  the  taking  effect  of  chapter  664  of 
the  Laws  of  1915,  amending  Tax  Law  (Con- 
sol.  Laws,  c.  60),  taxable  on  the  death  of  the 
husband?  An  appeal  from  a  final  order  is 
not  an  appeal  where  questions  should  be  cer- 
tified as  provided  by  the  Code  of  Civil  Pro- 
cedure' (section  190,  subd.  3),  and  it  is  un- 
necessary to  answer  the  question  certified.  ' 

[2,3]  In  Matter  of  McKelway,  221  N.  Y. 
16,  116' N.  E.  348,  L.  R.  A.  1917E,  1143,  it 
was  held  that,  even  when  the  joint  account 
was  created  prior  to  the  adoption  of  the 
statute,  the  transfer  by  survivorship  was 
taxable  to  the  extent  of  one-half  the  joint 
property.  When  the  joint  account  is  created 
subsequent  to  the  adoption  of  the  statute,  the 
privilege  of  acquiring  the  entire  property  by 
the  right  of  succession  may  be  subjected  to 
the  tax  on  the  method  of  acquisition.  Mat- 
ter of  Vanderbllt,  172  N.  Y.  69,  73.  64  N.  B. 
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7^;  Matter  of  Keeney,  194  N.  Y.  281,  87 
N.  B.  428;  Keeney  r.  Comptroller  of  State  of 
New  York,  222  U.  S.  525,  32  Sup.  Ot  105,  56 
lu  Ed.  299,  38  L.  R.  A.  (N.  S.)  1139.  The 
right  to  take  property  by  survivorship  Is  the 
creation  of  law  upon  which  the  state  may 
impose  conditions  (Matter  of  Dows,  167  N. 
X.  227,  60  N.  B.  439,  52  h.  R.  A.  433,  88  Am. 
St  Rep.  508;  Matter  of  White,  208  N.  T, 
64,  67,  101  N.  B.  793,  46  L.  R.  A.  [N.  S.]  714, 
Ann.  Oaa.  1914D,  75),  If  no  vested  or  contract 
rights  are  thereby  violated. 

The  record  does  not  disclose  who  furnish- 
ed the  money  which  was  deposited  to  the 
Joint  credit.  Nothing  Indicates  that  the  sne- 
cesslon  In  this  case  was  not  donative  In  char- 
acter (Matter  of  Orvis,  223  N.  Y.l,  7,  119  N. 
B.  88),  and  we  may  well  reserve  consideration 
of  the  application  of  the  statute  to  a  case 
where  the  survivor  had  previously  acquired 
his  interest  for  value. 

The  order  of  the  Appellate  Division  should 
be  reversed,  with  costs  in  this  court  and  in 
the  Appellate  Division,  and  the  proceeding 
remitted  to  the  Surrogate's  Court  for  the  pur- 
pose of  imposing  a  tax  in  accordance  with 
tUs  opinion. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  MCLAUGHLIN,  and 
ANDREWS,  33.,  concur. 

Order  reversed,  etc. 


(126  N.  T.  aot) 

STEWART  T.  KNICKERBOCKER  ICE  GO. 

(Court  of  Appeals  of  New  Yoric.     April  28, 
1919.) 

AniaBALTT  «=»20— WoBKifltH'B  CoupmsA-' 
TioN  Act— VALiDmr. 
In  view  of  the  amendment  to  Judicial  Code, 
S  24  (U.  S.  Comp.  St  §|  991(1]  to  891^5]), 
which  saves  from  the  jurisdiction  of  the  feder- 
al courts  to  claimants  the  rights  and  remedies 
under  Workmen's  Compensation  Law  of  any 
state,  the  Workmen's  Compensation  Law  of 
New  York,  In  so  far  as  it  gives  a  remedy  for  in- 
juries or  death  of  an  employ^  engaged  in  work 
of  a  maritime  nature,  is  not  in  violation  of  the 
federal  Constitution,  conferring  jurisdiction  on 
the  federal  courts  in  admiralty  cases. 

Appeal  from  Supreme  Court  Appelate  Di- 
vision, Third  Department 

In  the  matter  of  the  claim  of  Lillian  E. 
Stewart  for  compensation  for  the  death  of 
William  M.  Stewart  under  the  Workmen's 
Compensation  Law,  against  the  Knldcerbock- 
er  Ice  Company,  employer.  An  award  of  the 
State  Industrial  Commission  was  affirmed  by 
the  Appellate  Division  (173  N.  Y.  Supp.  924), 
and  the  employer  appeala    Affirmed. 


Frank  R.  Savldge,  of  New  York  City,  for 
appellant 

Charles  D.  Newton,  Atty.  Gen.  (E.  O.  Aik- 
en, of  Albany,  of  counsel),  for  respondent 

HISCOCK,  a  J.  This  is  an  appeal  from 
an  affirmance  of  an  award  made  under  the 
Worlcmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  for  injuries  received  by  one  Stewart 
while  engaged  in  helping  to  unrig  a  derri<^  on 
one  of  the  defendant's  Iwrges.  It  is  conceded 
that  the  work  in  which  the  injured  man  was 
engaged  was  of  a  maritime  nature,  and  upon 
that  conceded  fact  the  argument  is  made  Qiat 
our  Workmen's  Compensation  Act  is  not  ap- 
plicable, because  it  is  in  conflict  with  the 
Constitution  of  the  United  States  and  with 
the  federal  statute  passed  .thereunder.  The 
attempt  is  made  to  sui^tort  this  argument 
almost  exclusively  by  reference  to  the  deci- 
sion of  the  United  States  Supreme  Court  in 
Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205, 
37  Sup.  Ot.  624,  61  L.  Ed.  1066,  U  R.  A. 
1918C,  451,  Ann.  Cas.  lSa7E,  900. 

The  Jensen  Case  was  one  Involving  the  ap- 
plicability of  our  Workmen's  Compensation 
Act  to  injuries  received  by  a  stevedore  whUe 
engaged  In  helping  to  unload  a  vessel  belong- 
ing to  the  Southern  Pacific  Railroad.  Com- 
pany. The  two  questions  which  were  con- 
sidered by  Judge  Miller  in  his  opinicm  (215 
N.  Y.  614.  109  N.  B.  600,  L.  R.  A.  1916A,  403. 
Ann.  Gas.  1916B,  276)  were  the  ones  whether 
our  act  was  unconstitutional,  as  depriving 
employers  of  property  without  due  process 
of  law;  and,  second,  whether  it  was  in  con- 
flict with  the  federal  Constitution,  because 
attempting  directly  to  regulate  or  Impose  a 
tax  or  burden  on  interstate  or  foreign  com- 
merce— ^the  Southern  Pacific  Company,  own- 
er of  the  vessel,  being  concededly  engaged  In 
such  commerce.  He  reached  the  conclusion, 
concurred  in  by  all  members  of  the  court 
voting,  that  the  act  was  not  vulnerable  in 
either  of  those  respects.  When  the  case 
reached  the  Supreme  Court  however,  a  pew 
questian  was  argued,  and  it  was  held  by  a 
closely  divided  vote  that  inasmuch  as  the 
injured  man  was  engaged  in  maritime  work, 
our  Comi)ensation  Act  was  -  violative  of  the 
United  States  Ck>n8titutlon  as  embodied  in 
the  federal  statutes  adopted  thereunder  con- 
ferring Jurisdiction  In  such  a  case  upon  the 
federal  courts. 

In  the  prevailing  opinion  it  was,  amongst 
other  things,  in  substance,  written  that  the 
Constitution 'extended  the  Judicial  power  ot 
the  United  States  "to  all  cases  of  admi- 
ralty and  maritime  j\irlsdiction"  and  con- 
ferred upon  the  Congress  power  "to  make 
all  laws  which  may  l>e  necessary  and  prop- 
er for  carrying  into  execution  the  forgo- 
ing powers  and  all  other  powers  vested  by 
this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  officer 
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tbereof  (244  V.  S.  214,  37  Snp.  Ot  528,  61 
L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Oas. 
1917E,  900) ;  tbat  under  these  prorisions  of 
section  9  of  the  Judiciary  Act  of  1789  (Act 
Sept  24,  1789,  c.  20,  1  Stat  77)  the  District 
Courts  of  the  United  States  had  been  given 
"exclusive  original  cognizance  of  all  dvil 
causes  of  admiralty  and  maritime  Jurisdic- 
tion, •  *  •  saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy,  where 
the  common  law  Is  competent  to  give  it"  (244 
U.  S.  215,  37  Sup.  Ot  529,  61  L.  Ed.  1086, 
L.  R.  A  1918G,  461,  Ann.  Gas.  1917E,  900), 
and  that  this  grant  had  been  continued  under 
Jndldal  Ciode,  i|  24  and  256  (Act  March  3, 
1911,  c.  231,  36  Stat  1091-1094,  1160  [U.  S. 
Ck>mp.  St  H  991  (1)  to  991  (25),  1233]) ;  that 
the  r«nedy  given  by  our  compensation  stat- 
ute was  of  a  character  wholly  unknown  to 
the  common  law,  Incapable  of  enforcement 
by  the  ordinary  processes  of  any  courf  and 
therefore  not  saved  to  suitors  from  the  grant 
of  exclusive  Jurisdiction  under  the  foregoing 
statute.  Proceeding  upon  these  fundamental 
principles,  it  was  held  that  our  act  was  In 
conflict  with  the  Constitution  as  expressed  in 
these  statutes. 

It  was,  however,  recognized  in  the  prevail- 
ing opinion  that  the  general  maritime  law 
under  which  Jurisdiction  was  reserved  to  the 
federal  courts  might  be  changed,  modified,  or 
affected  by  state  legislation,  and  that  it  was 
impossible  to  define  with  exactness  Just  how 
far  this  might  be  done.  The  limitation  which 
was  placed  upon  this  power  was  defined  In 
the  general  proposition  that  "no  such  legis- 
lation [by  the  state  affecting'  maritime  Juris- 
diction] Is  valid.  If  It  contravenes  the  essen- 
tial purpose  expressed  by  an  act  of  Con- 
gress, or  works  material  prejudice  to  the 
characteristic  features  of  the  general  mari- 
time law,  or  interferes  with  the  proper  har- 
mony and  uniformity  of  that  law  In  its  in- 
ternational and  interstate  relations."  244  U. 
S.  216,  37  Snp.  Ot  629,  61  L.  Ed.  1086,  L. 
R.  A.  19180,  451,  Ann.  Oas.  1917B,  900. 

The  enactment  by  the  states  of  Workmen's 
Compensation  Acts  has  become  very  general. 
Public  sentiment  has  Justified  and  demanded 


the  enactment  of  these  statutes,  aa  offering 
speedy  and  simple  relief  to  injured  workmen 
and  Qielr  dependents,  and  as  being  a  posi- 
tive and  decided  step  In  the  interest  of  in- 
dustrial welfare  and  of  better  relations  be- 
tween employers  and  employes.  In  recogni- 
tion of  this  widespread  public  sentiment,  and 
realizing  it  Is  desirable  that  tl>e  states  should 
be  given  power  to  enact  and  administer  such 
statutes  as  these,  the  Congress,  since  the 
decision  of  the  Jensen  Case,  has  very  mate- 
rially modified  the  federal  statute  under 
which  it  was  held  that  our  decision  in  the 
latter  case  could  not  stand.  It  has  amended 
this  statute^  so  that  it  now  saves  from  the 
Jarlsdictlon  of  the  federal  courts  "to  suitors 
In  all  cases  the  right  of  a  common-law  rem- 
edy when  the  common  law  is  competent  to 
give  it  and  to  claimants  the  rights  and  rem- 
edies under  the  Workmen's  Compensation 
Law  of  any  state." 

In  view  of  the  dose  division  of  opinion 
amongst  the  learned  Justices  of  the  Suprone 
Court  Involved  in  the  decision  of  the  Jensen 
Case,  and  in  view  of  the  concession  made  in 
the  prevailing  opinion  that  it  was  difficult 
to  determine  Just  how  fkr  the  Jurisdiction  of 
the  federal  courts  in  maritime  matters  might 
be  limited  or  affected  by  such  legislation,  we 
think  that  we  are  Justified  in  assuming  that 
the  Congress  has  acted  within  Its  iwwers  un- 
der the  Constitution  when,  after  due  consid- 
eration, it  has  confided  to  the  states  the  pow- 
er to  enact  and  enforce  Workmen's  Compen- 
sation Acts  In  respect  of  injuries  received 
in  the  course  of  maritime  employment.  We 
think  that  It  would  be  altogether  an  unjostl- 
flable  concession  of  lack  of  state  jiurlsdictlon 
in  this  field  of  compensation  to  Injured  work- 
men or  their  dependents,  if,  after  thla  amend- 
ment by  the  Congress,  we  should  haid  that 
our  statute  was  unconstitutional.  . 

The  order  should  be  affirmed,  with  costs. 

CHASB,  HOGAN,  OARDOZO,  POUND, 
McIiAUOHLIN,  and  ANDREWS,  JJ.,  oon- 
cnr. 

Order  affirmed. 
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<288  IIL  282) 
G.  H.  HAMMOND  CO.  t.  INDUSTEIAL 
COMMISSION  et  aL    (No.  12470.) 

(Snpreme  Court  of  Illinois.     April  16,  1919. 
Eehearing  Denied  June  4,  1919.) 

1.  Masteb  and  Sebvant  «=>406(4)— Wobk- 
mbn's  Compensation— Cauhb  or  Injury— 

SUFFICIENOT  or  EVIDENCE. 

Evidence  held  to  warrant  eondnsion  that 
abscess  which  developed  in  hip  of  injured  em- 
ploye resulted  from  tiie  injury. 

2.  Masteb  and  Sebtant  ®=>374— Wobeubn'b 
Compensation— Cause  op  Death. 

Where  injury  to  employ^  caused  abscess 
which  necessitated  catting  and  chiseling  away  a 
part  of  the  bone,  so  that  the  limb  gave  way 
because  of  weakened  bone  while  employe  was 
getting  out  of  bed,  causing  hemorrhage  requir- 
ing operation  from  which  he  died,  the  death  was 
the  result  of  the  injui^. 

3.  Masteb  and  Sebvant  <S=s>405(l)  —  Wobk- 
uen's  Compensation— Notice  to  Bhfloysb 
—Evidence. 

Evidence  held  to  tend  to  show  that  wife  of 
injured  employ^  notified  employer  of  injury. 

4.  Masteb  and  Sebvant  <3s»417(7)— Wobk- 
mbn's  Compensation  —  Pboceediros— Re- 
view. 

Where  there  is  evidence  tending  to  show 
that  notice  of  injury  was  given  to  employer,  the 
award  of  the  Industrial  Commission  will  not  be 
disturbed  by  the  Supreme  Court,  though  the 
court  is  of  the  opinion  that  such  finding  was 
contrary  to  the  weight  of  the  evidence. 

5.  Masteb  and  Servant  «=s>400— Wobkmbn's 
Compensation — ^Riqht  or  Administbatob. 

Under  Workmen's  Compensation  Act,  {  7, 
par.  f,  administrator  of  deceased  employ^  has 
right  to  prosecute  application  for  compensation 
and  coll^  any  award  made ;  the  employer  being 
pi^tected  by  the  requirement  of  such  statute 
that  the  administrator  shall  relieve  the  employ- 
er of  all  obligation  aa  to  distribution  of  the 
award. 

6.  Masxbb  and  Sebvant  €=>386(4)— Wobs- 
mkn's  Compensation  —  Commutation  or 
Compensation  in  Lxtuf  Sum. 

Under  Workmen's  Compensation  Act^  {  7, 
pars,  a  and  f,  the  right  to  have  compensation 
commuted  to  lump  sum  is  available  only  to  em- 
ployer who  voluntarily  pays  compensation,  and 
not  to  employer  who  denies  liability  and  refuses 
to  make  compensation  until  he  has  been  adjudg- 
ed liable  in  a  proceeding  conducted  under  tliat 
provision  of  the  statute. 

7.  Maoteb  and  Sebtant  ®=>386(5)— Wobk- 
mbn's  Compensation— Awabd  to  Adminis- 
tbatob—Distbibution. 

Under  Workmen's  Compensation  Act,  f  7, 
pars,  a  and  f,  Industrial  Commission,  in  award- 
ing compensation  to  administrator  in  lump  sum, 
was  not  required  to  declare  the  proportion  of 
the  award  each  of  the  beneficiaries  should  re- 
ceive, since  such  distribution  is  to  be  made  un- 
der the  direction  of  the  court  appointing  the 
administrator. 


Error  to  Circuit  Court,  Cbok  County;  Os- 
car M.  Torrlson,  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  David  Eichberg,  adminis- 
trator of  the  estate  of  Wowaymec  Bonkowski, 
for  compensation  for  the  deatb  of  Wowzy- 
mec  Bonkowski,  opposed  by  the  G.  H.  Ham- 
mond Company,  employer.  Award  by  the 
Industrial  Commission  for  claimant  confirm- 
ed by  the  circuit  court,  and  the  employer 
brings  error.    Affirmed. 

T.  M.  Coen,  of  Chicago,  for  plaintliC  in  er- 
ror. 

Scott  Osten  Cavette^  of  Ohicajgo,  for  de- 
fendant In  error. 

FAEMER,  J.  The  circuit  court  of  Cook 
comity  confirmed  an  award  made  by  the  In- 
dustrial Commission  against  the  G.  H.  Ham- 
mond Company  in  favor  of  the  administrator 
of  the  estate  of  Wowzymec  Bonkowski,  and 
certified  that  the  case  was  a  proper  one  to 
be  reviewed  by  this  court. 

Bonkowski  was  employed  by  plaintiff  In 
error  November  9,  1914.  His  work  was  load- 
ing and  unloading  barrels  of  meat.  He  con- 
tinued to  work  until  the  16th  of  November, 
after  which  time  he  did  not  do  any  more 
work.  He  returned  to  his  home  after  the 
last  half  day  he  worked  for  plaintiff  in  er- 
ror, lame,  complained  of  his  leg  hurting  him, 
said  he  was  sick,  and  went  to  bed.  Nine 
days  later  he  was  taken  to  the  Cook  County 
Hospital.  The  surgeon  who  treated  him 
there  testified  that  he  had  an  abscess  on  the 
left  thigh  which  contained  pus.  The  doctor* 
opened  it  and  drained  the  pus.  He  testified 
the  abscess  was  the  result  of  an  injury  to 
the  leg.  After  it  was  drained,  the  patient^ 
got  better,  but  later  osteomyelitis  developed, 
necessitating  an  operation  on  the  bone,  which 
weak«ied  the  bone.  When  the  operation 
was  performed,  January  16,  1915,  Bonkowski 
was  pale,  aiuemic,  had  lost  flesh,  and  could 
hardly  walk.  His  general  physical  condition, 
due  to  infection,  was  run  down  and  weak- 
ened, and  his  vitality  and  powers  of  resist- 
ance lowered.  The  attending  physician  or- 
dered him  kept  In  bed,  but  subsequently  an 
interne  in  the  hospital  permitted  him  to  get 
out  of  bed.  He  fell  and  broke  the  bone  at 
the  place  where  it  was  diseased,  which  caus- 
ed a  severe  hemorrhage.  Afterwards,  on 
September  6;  1915,  another  operation  was 
performed,  and  a  few  hours  later  Bonkowski 
died.  The  doctor  testified  the  death  resulted 
from  osteomyelitis,  lowered  resistance  from 
long  illness,  hemorrhage,  and  shock.  The 
treatment  given  Bonkowski  he  said  was  nec- 
essary. 

[1,2]  PlaintiCr  In  error  insists  that  the 
death  was  not  due  to  an  accident  arising  out 
of  and  in  the  course  of  the  employment  of 
the  deceased,  but  was  due  to  an  intervening 
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cause.  The  testimony  shows  that  November 
16,  1914,  deceased,  with  others,  was  engag- 
ed.In  unloading  barrels  of  meat  from  a  car. 
A  barrel  weighing  about  600  pounds  was 
pried  from  Its  position  on  top  of  other  bar- 
rels, suddenly  fell,  and  rolled,  striking  de- 
ceased, knocking  him  down  and  Injuring  his 
leg.  The  proof  warrants  the  conclusion  that 
the  abscess  which  developed  and  caused  de- 
ceased's removal  to  a  hospital  resulted  from 
that  Injury.  But  plaintiff  in  error  contends 
Bonkowskl's  death  did  not  result  from  that 
Injury,  but  was  due  to  his  fall  in  the  hos- 
pital, which  Intervened  between  the  acci- 
dent received  where  he  was  employed  and 
the  death.  The  testimony  of  the  physician 
who  treated  Bonkowski  was,  In  substance, 
that  the  abscess  on  his  thigh  was  caused  by 
an  external  injury ;  that  the  pus  which  had 
formed  had  eaten  through  and  destroyed  the 
tissue  and  blood  vessels  and  attacked  the 
bone,  which  necessitated  curetting  and  chis- 
eling away  a  part  of  the  bone.  This  weak- 
ened the  bone,  and  while  getting  out  of  bed 
the  limb  gave  way,  Bonkowski  fell  to  the 
floor,  and  the  femur  broke  at  the  place  it  was 
eaten  by  disease.  He  was  operated  on  six 
days  later  and  died  from  the  shock  the  same 
day.  The  Industrial  Commission  was  war- 
ranted by  the  proof  In  finding  death  resulted 
from  the  injury.  Bailey  v.  Industrial  Com. 
(No.  12525)  286  m.  623,  122  N.  B.  107. 

(3, 4]  It  is  insisted  notice  of  the  injury  al- 
leged to  have  caused  the  death  was  not  ^ven 
plaintiff  In  error  within  30  days  after  the 
accident,  as  required  by  section  24  of  the 
Workmen's  Compensation  Act  (Hurd's  Rev. 
St.  1917,  c.  48,  §  149).  The  evidence  shows 
that  the  deceased,  whUe  engaged  in  perform- 
ing the  duties  of  his  employment,  was  struck 
by  a  faUlng  or  rolling  barrel  of  meat  weigh- 
ing in  the  neighborhood. of  600  pounds.  The 
foreman  of  the  men  with  whom  deceased 
worked  testified  Bonkowski  told  him  he  had 
been  struck  by  a  rolling  barrel,  had  a  pain 
In  his  leg,  and  could  not  work  any  more. 
The  foreman  told  him  to  go  to  the  company 
doctor.  Another  witness  testified  to  hearing 
the  foreman  notified  by  the  deceased  of  bis 
injury  by  the  barrel.  The  widow  testified 
he  came  home  sick,  complaining  that  his  leg 
hurt  him,  and  his  walk  Indicated  it  The 
leg  was  bruised  black  and  blue  from  about 
two  Inches  above  the  knee  to  the  thigh.  He 
was  at  home  nine  days  before  he  was  taken 
to  the  hospital.  Mrs.  Bonkowski  went  to 
plaintiff  In  error's  office  twice.  She  testified 
there  were  three  men  in  the  office.  She  could 
not  tell  who  they  were,  but  thought  one  of 
them  was  timekeeper.  It  was  the  office 
where  the  men  got  their  pay.  She  asked  for 
half  pay  for  her  husband,  and  told  the  men 
In  the  office  her  husband' was  hurt  while  at 
his  work  by  a  barrel  falling  on  his  leg  and 
was  in  bed.  She  was  not  known  to  the  men 
in  the  office,  and  they  refused  to  pay  her  un- 
less she  was  identified.  The  statute  requli^ 
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notice  of  the  accident  to  be  given  not  later 
than  thirty  days  after  it  happens.  Notwith- 
standing the  testimony,  of  Mrs.  Bonkowski 
was  contradicted  by  witnesses  for  plaintiff 
in  error,  her  testimony  and  that  of  other 
witnesses  tends  to  show  that  notice  of  the  ac- 
cident was  given  within  the  time  required, 
and,  that  being  the  case,  we  cannot  reverse 
the  Judgment  and  award,  even  if  we  were 
of  the  opinion,  which  we  are  not,  that  the 
finding  that  notice  was  given  was  contrary  to 
the  weight  of  the  testimony. 

[6,  S]  Bonkowski  left  surviving  him  his 
wife^and  two  children.  An  administrator  of 
the  estate  was  appointed  and  qualified  and 
filed  an  application  for  compensation  for  a 
fatal  injury  to  his  intestate.  The  applica- 
tion was  heard  by  an  arbitrator  October  11, 
1916,  and  award  made  of  ?5.10  per  week  for 
a  period  of  416  weeks,  as  provided  by  para- 
graph (a)  of  section  7  of  the  Workmen's 
Compensation  Act  (section  132).  The  award 
was  confirmed  on  review  by  the  Industrial 
Commission.  Counsel  for  plaintiff  In  error 
moved  the  arbitrator  to  dismiss  the  proceed- 
ing brought  by  the  administrator,  and  stated 
plaintiff  in  error  elected,  if  liable,  to  make 
compensation  to  the  beneficiaries  of  the  de- 
ceased. The  motion  was  denied,  and  it  Is 
claimed  the  Judgment  of  the  circuit  court 
should  be  reversed  and  the  award  set  aside 
for  that  reason.  The  argument  in  support 
of  this  position  Is  t&at  the  right  to  the  com- 
pensation is  vested  in  the  dependents  of  the 
deceased,  is  no  part  of  his  estate,  and  plain- 
tiff In  error  elected,  pursuant  to  paragraph 
(f)  of  section  7,  to  pay  compensation,  if  lia- 
ble therefor,  to  the  dependents  of  deceased. 
'The  statute  clearly  recognizes  the  right  of 
an  administrator  to  prosecute  an  application 
for  compensation  and  collect  any  award 
made,  and  provides  that  the  pajiteent  of  com- 
pensation to  the  personal  representative  of 
the  deceased  shall  relieve  the  employer  of 
all  obligation  as  to  the  distribution  of  the 
fund;  but  such  distribution  shall  be  made 
by  the  personal  representative  pursuant  to 
the  order  of  the  court  appointing  him.  Sec- 
tion 7,  par.  (f),  supra.  Plaintiff  in  error  did 
not  elect  to  pay  an  award  to  any  one  with- 
out compulsion,  so  is  in  no  position  to  in- 
voke the  provision  of  paragraph  (f)  of  seo- 
tio»  7  that  compensation  for  an  injury  which 
results  in  death  may,  at  the  option  of  the 
employer,  be  paid  either  to  the  personal  rep- 
resentative of  the  deceased  employ 6  or  to  bis 
beneficiaries.  That  provision  may  be  availed 
of  by  one  who  voluntarily  pays  the  compen- 
sation, and  does  not  apply  where  the  employ- 
er denies  liability  and  refuses  to  make  com- 
pensation until  he  has  been  adjudged  liable 
in  a  proceeding  conducted  under  that  provi- 
sion of  the  statute.  Smlth-Lohr  Coal  Co.  v. 
Industrial  Com.,  286  111.  34,  121  N.  E.  231. 
Here  plaintiff  in  error  denied  liability,  and  1' 
was  necessary  that  an  application  for  ad- 
justment of  claim  for  conqpensation  be  filed 
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and  determined  In  the  regular  way.  Plain- 
tiff In  error  at  no  time  uneqalvocally  elected 
to  pay  compensation  to  the  beneficiaries  of 
deceased,  but  the  announcement  of  its  elec- 
tion to  pay  the  beneficiaries  was  qualified 
by  the  condition  that  it  would  do  so  U  it  was 
liable  to  make  compensation  on  account  of 
the  death  of  the  employe.  Some  one  had  to 
institute  proceedings  to  determine  that  ques- 
tion, and  the  administrator  was  authorized 
to  do  that  Plaintiff  in  error  was  in  no  way 
injured  at  prejudiced  by  the  requirement 
that  it  pay  the  administrator.  The  statute 
expressly  provides  that  payment  to  the  ad- 
ministrator shall  relieve  plaintiff  in  error  of 
all  obligation  as  to  its  distribution. 

[7]  The  proof  showed  deceased  left  a  wife 
and  two  children.  The  amount  of  the  award 
is  authorized  by  paragraph  (a)  of  section  7, 
and  paragraph  (f)  of  said  section  authorizes 
the  distribution  to  be  made  under  the  order 
of  the  court  appointing  the  administrator. 
The  Industrial  Commission  was  not  required, 
therefore,  to  find  and  declare  the  proportion 
of  the  award  each  of  the  beneficiaries  should 
receive. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 


(as  Mass.  U) 

BliAISDELIi  T. 


HBRSUM  &  CO. 


(Supreme   Judicial   Court  of   Massachusetts. 
Middlesex.     May  21,  1919.) 

1.  Pbincifal  and   Aoent  4=»147@)— Wabb- 

BOtrsEMEn-     —     A.TTTHOBITT     OT     AOENT     IX>B 

Customer— DtTTT  of  Inquibt. 
A  wareliouseman,  l>efore  delivering  all  of  its 
customer'a  goods  to  a  dealer  in  secondhand  fur- 
niture, was  b'ound  to  inquire  and  ascertain  the 
nature  and  extent  of  the  dealer's  authority  over 
such  goods  from  the  customer. 

2.  Pbincipal  and  Agent  ie=922(l),  122(1)— 
Pboop  ot  Authority  oe  Extent  —  Acxti 

AND   DECLABATIONS    OT   AOENT. 

In  an  action  for  the  conversion  of  house- 
hold goods  by  a  warehouseman,  which  delivered 
them  to  a  dealer  in  secondhand  furniture,  who 
represented  that  he  was  authorized  by  the  ware- 
houseman's customer  to  sell  them,  the  acts  and 
declarations  of  the  dealer  were  incompetent  to 
prove  his  authority  from  the  customer  or  its 
extent. 

8.  Wabehouseuen  ^=>25(8)  —  Dklivebt  of 
Goods  to  Thied  Pebson— Excuse. 
A  warehouseman,  as  bailee  of  its  customer's 
household  goods,  impliedly  contracted  to  return 
them  to  her  or  to  some  third  person  with  her 
•txpress  or  implied  consent,  and  merely  be- 
e&ujse  the  customer  employed  a  secondhand 
dealer  to  sell  certain  articles,  which  she  di- 
rected him  to  obtain  from  the  warehouseman, 
the  latter  is  none  the  less  liable  for  its  delivery 
of  all  the  goods,  though  the  dealer  stated  by  neg- 


ligence or  mistake  that  he  was  employed  by  the 
customer  to  sell  all. 

4.  Wabehouseiien    9=a25(5)— UiTAxrrHOBizED 
Deliveby. 

Delivery  of  property  by  a  warehouseman  to 
a  person  not  authorized  by  the  owner  to  re- 
ceive it  is  of  itself  a  conversion,  rendering  the 
bailee  liable,  without  regard  to  the  question  ot 
due  care  or  negligence. 

5.  Masteb   AND    Sebvant  4s»S04— Masisb's 
LjABiLrrY  FOB  Sebvant's  Neouoencs. 

The  rule  that  a  master  is  liable  for  the  neg- 
ligence of  his  servant,  committed  while  engaged 
in  the  master's  business  and  witliln  the  scope 
of  his  employment,  is  not  applicable  where  a 
warehouseman's  customer  instructed  a  second- 
hand dealer  in  furniture  to  sell  certain  articles 
in  the  custody  of  the  warehouseman,  with  the 
result  that  the  dealer  negligently  secured  all  of 
the  stored  goods  and  sold  them,  and  the  ware- 
houseman is  liable  to  customer  for  conversion, 
without  regard  to  dealer's  negligence. 

Exceptions  from  Superior  Court,  Middlesex 
County;  Loranus  Bi.  Hitchcock,  Judge. 

Acrtion  by  Florence  A.  Blaisdell  against 
Hersum  &  Co.  Verdict  for  plaintiff,  and  de- 
fendant excepts.     Exceptions  overruled. 

Thomas  A.  Glennon,  of  Cambridge,  for 
plaintiff. 

Harry  F.  B.  Dolan,  James  H.  Moraon,  and 
Joseph  S;  O'Neill,  all  of  BostCMi,  for  d^end- 
ant 

CROSBY,  J.  This  is  an  action  to  recover 
for  the  alleged  conversion  by  the  defendant 
of  certain  household  goods'  which,  had  be^i 
delivered  to  it  by  the  plaintiff  to  be  stored  in 
its  warehouse. 

The  plaintiff  testified  that,  while  the  goods 
were  stored  in  the  defendant's  warehouse, 
she  stated  to  the  defendant's  treasurer  and 
general  manager,  one  Hersum,  that  she 
would  Uke.  to  dispose  of  a  sideboard  so  stor- 
ed and  asked  him  If  he  knew  of  any  one  who 
could  sell  It  for  her;  that  he  referred  her 
to  one  Hines  who  conducted  a  secondhand 
furniture  and  auction  room ;  that,  later,  she 
Instructed  Hines  to  obtain  from  the  defend- 
ant certain  specific  articles  named  by  her 
and  sell  them ;  that  afterwards,  she  learned 
that  EUnes  had  taken  all  her  goods  whldi 
she  had  stored  with  the  defendant,  and  had  • 
sold  them. 

Hines  testified  that  the  plaintiff  told  him 
she  wanted  the  furniture  stored  with  the  de- 
fendant sold,  and  that  she  did  not  enumerate 
any  particular  articles. 

Hersum  testified  that  Hines  told  him  the 
plaintiff  had  instructed  him  (Htnes)  to  obtain 
all  her  goods  stored  with  the  defendant  and 
sell  them,  and  that  thereupon  the  defendant 
sent  all  the  goods  to  Hines. 

[1,2]  The  evidence  discloses  that  Hines 
was  a  special  agent  of  the  plaintiff,  with 
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limited  antborlty.  The  defendant  before  de- 
livering all  the  plaintiff's  goods  to  Hlnes  was 
bound  to  inquire  and  ascertain  the  nature 
and  extent  of  his  authority.  Lorett,  Hart  & 
Phlppa  Ck>.  T.  SulUvan,  189  Mass.  535.  75  N. 
E.  738;  A.  Blum  Jr.'s  Sons  T.  Whipple,  194 
Mass.  253,  257,  SO  N.  B.  501,  13  L.  B.  A.  (N. 
S.)  211,  120  Am.  St  Rep.  553.  The  acts  and 
declarations  of  Hlnes  were  plainly  incompe- 
tent to  prove  his  authority  or  its  extent. 
Manning  t.  Carberry,  172  Mass.  432,  62  N. 
£.  521 ;  Baldwin  v.  Connecticut  Mutual  Life 
Ins.  Co.,  182  Mass.  389,  65  N.  E.  837. 

[3]  The  defendant's  second,  third  and 
fourth  requests  in  substance  were  that,  If 
Hlnes  was  employed  by  the  plaintiff  to  sell 
certain  articles  which  she  directed  him  to  ob- 
tain from  the  defendant  but  by  negUgence  or 
mistake  Hlnes  informed  the  defendant  that 
lie  was  employed  by  the  plaintiff  to  obtain 
and  sell  all  the  goods,  the  defendant  is  not 
liable.  These  requests  properly  could  not 
bave  been  given.  The  defendant  as  a  bailee 
of  the  plaintiff's  property  impliedly  contract- 
«d  to  return  It  to  her,  or  to  some  third  per- 
son with  her  express  or  implied  consent. 
Doyle  T.  Peerless  Motor  Car  Co.,  226  Mass. 
561,  116  N.  B.  257. 

[4]  Delivery  of  property  by  a  bailee  to  a 
person  not  authorized  by  the  owner  is  of  it- 
self a  conversion,  rendering  the  bailee  liable 
without  regard  to  the  question  of  due  care 
or  negligence.  Hall  v.  Boston  &  Worcester 
R.  R.,  14  Allen,  439,  443,  92  Am.  Dec.  783; 
Murray  v.  Postal  Telegraph-Cable  Co.,  210 
Mass.  188,  195,  96  N.  E.  316,  Ann.  Cas.  19120, 
1183 ;  Stevens  v.  Stewart-Warner  Speedome- 
ter Corp.,  223  Mass.  44,  111  N.  B.  771. 

[6]  The  well-settled  principle  that  a  mas- 
ter is  liable  fOr  the  negligence  of  his  servant 
committed  while  engaged  in  his  master's  busi- 
ness, and  within  the  scope  of  bis  employ- 
ment, is  not  applicable  to  the  facts  in  the 
case  at  bar;  accordingly,  Howe  v.  New- 
march,  12  Allen,  49,  and  similar  cases  dted 
snd  relied  on  by  the  defendant,  are  not  au- 
thorities in  favor  of  its  contention  that  the 
rulings  requested  should  have  been  given. 
The  Instmctlons  given  were  correct  and  fully 
protected  the  rights  of.  the  defendant 

Exceptions  overruled. 
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McKEON  V. 


BRIOOS. 


(Snpreme  Judicial  Coart  of  MasaachuBetta. 
Suffolk.     May  21,  1919.) 

1.  Ajbbxst  «=>66  —  PooB  Dbbtob  Pbocbbd- 
iNos— Action  Against  Subett  on  Rbcoo- 

KIZANCB— EviDEIfCE. 

In  action  against  surety  on  poor  debtor 
recognizance,  breach  relied  on  being  that  debtor 
did  not  deliver  himself  for  examination  within 


30  days  from  .arrest,  written  application  to  take 
poor  debtor's  oath,  signed  by  one  of  debtor's 
attorneys  on  his  behalf,  being  no  part  of  the 
record,  should  have  been  excluded. 

2.  Evidence  ®=»386(7)— Pabol— Pook  Dbbt- 
ob Pbocbedirob— Recobd. 
Record  of  municipal  court  of  city  of  Bos- 
ton, whid),  correctly  construed,  shows  that 
debtor  on  certain  date  delivered  himself  for  ex- 
amination in  accordance  with  Rev.  Laws,  e. 
168,  I  30,  and  gave  notice  of  his  desire  to  take 
oath  for  relief  of  poor  debtors,  cannot  be  con- 
tradicted or  controlled  by  extrinsic  evidence, 
but  is  conclusive  and  binding  upon  parties  in 
action  against  surety  on  debtor's  recognizance. 

8.  Abbest  «s»56  —  PooB  Debtob  Pbooexd- 

iNGs— Action  on  Rbooonizancb— Bubdbk 

OK  Pboof. 

In   action   against  surety   on   poor  debtor 

recognizance,  burden  was  on  plaintiff  to  show 

there  had  been  breach   of  recognizance,  under 

which  debtor  agreed  to  deliver  himself  up  for 

examination  within  30  da;s  from  date  of  his 

arrest  and  abide  order  of  court 

4.  Abbest  ^=366  —  PooB  Debtob  Pbocebd- 
IROB— Bbkaoh  of  RBooaNizARcE— Sum* 
cncNOT  or  Evidence. 

In  action  against  surety  on  poor  debtor 
recognizance,  breach  relied  on  being  debtor  did 
not  deliver  himself  for  examination  within  80 
days  from  his  atrest,  evidence  held  insofficiait 
to  prove  such  breaclL 

5.  Abbest  «=>53,  66— PoOB  Dsbtob  Pbooebd- 
iNOB— Affeabahcb  of  Debtob— Pbessnok 
OF  Maoisibate. 

Poor  debtor,  in  surrendering  himself  to 
conrt  and  making  his  application  to  take  oatli, 
need  not  be  in  actual  presence  of  magistrate; 
it  is  sufficient  if  the  latter  is  accessible  for 
transaction  of  business,  so  that  it  is  immate- 
rial on  liability  of  surety  on  poor  debtor  recog- 
nizance^ as  for  breach  by  debtor's  having  failed 
to  deliver  himself  for  examination,  that  maip- 
istrate  was  not  in  courtroom  when  debtor  ap- 
peared, but  was  in  lobby  and  did  not  see  him. 

Eizceptlons  from  Superior  Court,  Suffolk 
County  I  Henry  A.  King,  Judg& 

Action  by  Patrick  McKeon  against  Fred- 
erick li.  Briggs.  There  was-  a  finding  for 
plaintiff,  and  defendant  excepts.  Exception 
sustained,  and  judgment  ordered  entered  for 
defendant 

B.  M.  Sbanley,  of  Boston,  for  idalntifl. 
Clarence  F.  Bldredge,  of  Bosttm,  for  de- 
fendant 

CROSBT,  3.  This  Is  an  action  against  the 
surety  on  a  poor  debtor  recognizance.  The 
breach  relied  on  is  that  the  debtor  did  not 
deliver  hlinself  up  for  examination  within 
30  days  from  the  day  of  his  arrest 

The  debtor,  one  George  W.  Choate,  was 
arrested  on  an  execution  on  January  9,  1917, 
and  entered  into  a  recognizance  under  R.  lu 
c.  168,  S  30.     There  was  evidence  that  on. 
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February  6,  1917,  he  appeared  with  his 
surety  In  the  poor  debtor's  session  of  the 
municipal  court  of  the  dty  of  Boston,  de- 
livered himself  up  for  examination,  and 
made  application  to  take  the  oath  for  the 
relief  of  poor  debtors.  An  order  of  notice 
Issued  thereon  to  the  judgment  creditor,  re- 
turnable February  27,  1917,  at  9  o'clock  In 
the  forenoon.  The  notice  required  the  Judg- 
ment creditor  to  "pay  to  the  clerk  the  fee  of 
$3  for  these  proceedings  forthwith." 

The  record  of  the  court  was  introduced  in 
evidence  and  contained  the  following  recital: 

"Patrick  McKeon  v.  George  W.  Choate.  Fee 
not  paid.  Attorney  for  creditor,  E.  M.  Shan- 
ley.  Attohieys  for  debtor,  G.  F.  Eldredge  and 
Harold  Caverly.  February  6,  1917.  Notice 
of  debtor's  desire  to  take  the  oath  for  the  re- 
lief of  poor  debtors  issues,  returnable  Febru- 
ary 27,  1917,  9  a.  m.  February  24,  1917.  No- 
tice returned  with  service." 

[1]  The  plaintiff  offered  in  evidence,  enb- 
ject  to  the  exception  of  the  defendant,  a  writ- 
ten application  to  take  the  oath,  signed  "Har- 
old Caverly  on  Behalf  of  Oeotge  W.  Choate." 
It  w^s  no  pert  of  the  record  in  the  case,  and 
should  have  been  excluded ;  the  exception  to 
its  admission  must  be  sustained. 

[2]  The  record  of  the  court  correctly  con- 
etmed  shows  that  the  debtor  on  February  6, 
1917,  delivered  himself  up  for  examination 
in  accordance  with  tlie  statute  (R.  L.  c.  168,  S 
80),  and  gave  notice  of  his  desire  to  take  the 
oath  for  the  relief  of  poor  debtors.  That 
the  record  cannot  be  contradicted  or  con- 
trolled by  extrinsic  evidence,  but  is  conclu- 
sive and  binding  upon  the  parties,  is  well 
settled.  Nlles  v.  Silverman,  216  Mass.  242, 
103  N.  E.  476;  Haskell  v.  Cunningham,  221 
Mass.  49,  53,  108  N.  E.  915. 

It  was  decided  In  Howard  v.  Roach,  226 
Mass.  80,  115  N.  E.  289,  that  when  the  appli-. 
cation  Is  made  the  debtor  must  appear  per- 
sonally, not  merely  by  attorney,  within  30 
days  of  his  arrest,  In  order  to  comply  with 
the  condition  of  the  recognizance; .  in  that 
case  counsel  for  the  debtor  appeared  and 
made  application  to  take  the  oath  In  the 
absence  of  the  debtor,  while  in  the  case  at 
bar  the  debtor  himself  appeared  in  court 
and  personally  made  the  application.  As  the 
evidence  that  the  debtor  was  present  In  court 
on  February  6  was  conclusively  established 
by  the  record,  the  testimony  of  the  plaintiff 
to  the  effect  that  the  debtor  told  him  he  had 
never  been  in  the  poor  debtor  session  before 
March  20,  was  inadmissible,  and  the  excep- 
tion thereto  must  be  sustained. 
'  According  to  the  docket  entries,  the  notice 
was  served  on  the  creditor's  attorney  on 
February  9,  1917,  the  fee  was  paid  by  the 
creditor  on  February  26,  1917,  on  February 
27,  1917,  at  the  time  and  place  fixed,  the  cred- 
itor's attorney  and  the  debtor  appeared,  and 
the  hearing  was  continued  by  order  of  the 
court  to  March  20,  1917,  at  9  o'clock,  in  tbe 


forenoon.     The  court  record  also  contains 
the  following  recital: 

"March  20,  1917.  Debtor  sworn.  Examina- 
tion ordered  to  proceed.  Justice  Burke.  March 
20,  1917,  10:27  a.  m.  Debtor  appears;  credi- 
tor does  not  appear.     Burke,  Justice." 

[3]  The  undisputed  evidence  shows  tliat 
the  creditor  and  his  counsel  and  the  debtor 
and  his  counsel  were  present  in  the  poor 
debtor's  court  on  February  27,  1917.  The 
plaintiff  testified  as  follows: 

"I  was  there  the  second  time,  March  20,  1917, 
to  which  time  the  case  had  been  continued.  Mr. 
Shanley  was  there;  Mr.  Choate  was  there  and 
his  counsel.  That  is  the  day  the  court  ordered 
tbe  examination  to  go  forward.  Then  later 
Mr.  Shanley,  my  counsd,  and  I  went  out,  and 
left  Mr.  Choate  and  his  counsel  there." 

The  burden  was  on  the  plaintiff  to  show 
that  'there  had  been  a  breach  of  the  recogidz- 
ance,  under  which  the  debtor  agreed  to  de- 
liver himself  up  for  examination  within  30 
days  from  the  date  of  his  arrest  and  abide 
the  order  of  the  court. 

[4]  If  tbe  oral  evidence  to  show  that  the 
debtor  was  present  In  court  on  that  day  was 
not  believed  by  the  Jury  still  there  was  no 
competent  evidence  Introduced  to  the  effect  he 
was  not  there.  It  follows  that  the  plaintiff 
has  whoUy  failed  to  prove  a  breach  of  the 
recognizance.  The  testimony  of  the  plaintiff. 
Admitted  subject  to  the  exception  of  the  de- 
fendant, that  the  debtor  told  him  that  he 
(the  debtor)  had  never  been  in  the  poor  debtor 
court  before  March  20,  1917,  was  not  admis- 
sible to  establish  that  he  was  not  present  in 
court  on  February  6,  1917,  because  the  rec- 
ord Is  conclusive  upon  that  question ;  accord- 
ingly we  need  not  consider  whether  under 
other  drcumstances  the  evidence  Would  have 
been  admissible  against  the  plaintiff.  Sim- 
mons V.  Poole,  227  Mass.  29,  36,  116  N.  B. 
227 ;  Haney  v.  Donnelly,  12  Gray,  361. 

[6]  The  circumstance  that  when  the  debt- 
or went  to  the  poor  debtor  session  of  the 
court  vrtth  his  counsel  to  deliver  himself  up 
for  examination  and  to  make  the  application 
to  take  the  oath,  the  magistrate  was  not  in 
the  courtroom  but  was  in  the  lobby  adjoin- 
ing and  did  not  personally  see  him,  is  imma- 
terial. It  is  undisputed  that  during  the 
month  of  February,  1917,  the  court  was  in 
session  daily  from  9  o'clock  in  the  forenoon 
until  4  o'clock  in  the  afternoon ;  it  was  open 
during  that  time  for  the  transaction  of  busi- 
ness, and  the  judge  was  at  all  times  available. 
The  debtor  in  surrendering  himself  and  mak- 
ing his  application  need  not  be  in  the  actual 
presence  of  the  magistrate;  It  is  sufficient  If 
the  latter  is  at  hand  and  is  readily  accessible 
for  the  transaction  of  such  business  as  prop- 
erly may  be  presented  to  him.  See  Simon,  v. 
Justices. of  Municipal  Court,  224  Mass.  122, 
112  N.  E.  608. 

The  statute  Is  complied  with  If  the  debtor 
within  30  days  delivers  himself  up  for  examl- 
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Datlon  before  a  magistrate  qnallfled  to  act 
Howard  y.  Roach,  supra.  The  uncontradicted 
evidence  shows  that  such  a  magistrate  was 
present  when  the  debtor  appeared  in  court 
and  made  application  to  take  the  oath  oa 
February  6,  1917,  and  also  that  on  March 
20, 1917,  the  day  finally  fixed  tor  the  hearing, 
the  debtor  and  the  creditor,  with  counsel, 
were  all  present  in  court  at  the  appointed 
time  and  that  the  creditor  had  ample  oppor- 
tunity to  examine  the  debtor,  but  declined  to 
do  80  and  left  the  courtroom  with  his  coun- 
sel. 

We  need  not  determine  whether  the  ap- 
pearance by  the  creditor's  counsel  on  the  re- 
turn day  fixed  for  the  examination,  his  sub- 
sequent appearance  at  the  hearing  on  March 
20,  1917,  and  the  payment  by  him  on  Feb- 
ruary 26  of  the  required  fee,  without  raising 
any  objection  whatever  to  the  regularity  of 
the  proceedings,  operated  as  a  waiver  of  any 
failure  of  the  debtor  properly  to  surrender 
/himself  for  examination,  or  of  any  want  of 
jurisdiction  In  the  court  over  the  person,  be- 
cause we  are  of  opinion  that  as  matter  of  law 
the  evidence  did  not  warrant  a  finding  that 
there  liad  been  a  breach  of  the  recognizance. 
See  Mclnerny  v.  Samuels,  125  Mass.  425; 
Stnrman  v.  McCarthy,  232  Mass.  44, 121  N.  B. 
622. 

The  defendant's  request,  that  the  court  di- 
rect a  verdict  for  the  defendant  on  the 
ground  that  on  all  the  evidence  the  plaintiff 
was  not  entitled  to  recover,  should  have 
been  given;  the  exception  to  the  refusal  of 
the  court  so  to  do,  is  sustained;  and  Judg- 
ment is  to  be  entered  for  the  defendant  under 
St  1909,  c.  236. 

So  ordered. 


(2S8  Man.  88) 

WHITE  V.  WHITB. 

(Supreme  Judicial  Court  of  Massachuaetts. 
Franklin.    May  21,  1919.) 

1.  DivoBCE  €=»271  —  Decree  fob  Separate 
Maintenanok  OB  AinioNT— Suit. 

A  decree  for  separate  maintenance  or  ali- 
mony ordered  in  divorce  proceedings  is  like  any 
other  money  judgment  in  an  action  at  law  for  a 
debt,  or  a  decree  of  a  court  of  equity  for  the 
payment  of  money,  and  in  relation  to  the  right 
to  sue  thereon  it  is  immaterial  whether  the 
original  decree  was  based  on  an  action  of  con- 
tract or  on  a  petition  for  separate  support  in 
divorce  proceedings. 

2.  Divorce  €=3331— Foreign  Decree  fob 
Maintenance  ob  Aumont— Bnfoboeuent 
IN  Massachttsetts— Remedies. 

A  wife  who  secured  in  New  Jersey  in  her 
divorce  proceedings  a  decree  for  separate  main- 
tenance or  alimony  is  entitled  to  enforce  such 
foreign  judgment  in  the  courts  of  Massachusetts, 
but  cannot  insist  that  it  be  executed  by  means 
of  the  remedies  directed  in  the  New  Jersey  de- 
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cree  itself,  since  the  decree  before  the  courts  of 
Massachusetts  is ,  merely  for  the  payment  of 
money. 

3.  Divoboe  ®=>3S1— Separate  Maintenance 
OB  Alimony— Enfokcement  op  Decree  bt 
Contempt  Pboceeoinqs — Statute. 
Under  Rev.  Laws,  c.  168,  IS  80,  81,  the  su- 
perior court  sitting  in  equity  has  jurisdiction  to 
enforce  by  attachment  for  contempt  a  money  de- 
cree for  separate  maintenance  or  alimony  se- 
cured by  a  wife  in  her  divorce  proceedings  in 
New  Jersey. 

Beport  from  Superior  Court,  Franklin 
County;  John  A.  Aiken,  Judge. 

Motion  by  Anna  G.  White  for  an  order  of 
notice  to  J.  Louis  White  why  he  should  not 
be  adjudged  for  contempt,  whereon  the  Judge 
of  the  superior  court  ruled  the  court  had  no 
jurisdiction,  and  reported  the  case  to  the 
Supreme  Judicial  Court  Motion  <nrdered 
to  stand  for  hearing. 

William  A.  Davraport  and  Charles  Fair- 
hurst,  both  of  Greenfield,  for  plaintiff. 

Frank  J.  Lawler  and  Roland  H.  P.  Jacobus, 
both  of  Greenfidd,  for  defendant. 

CARROLL,  J.  In  February,  1918,  on  peti- 
tion of  the  plaintiff  in  the  Court  of  Chancery 
in  the  State  of  New  Jersey — it  appearing  in 
divorce  proceedings  instituted  by  the  defend- 
ant that  the  plaintiff  and  defendant  were 
lawfully  married  In  1899  and  the  defendant 
without  Justifiable  cause  abandoned,  and  neg- 
lected to  provide  for,  the  plaintiff — ^the  de- 
fendant was  ordered  to  i«y  her  "ten  dollars 
per  week  from  and  after  the  date  of  the  filing 
of  the  bill  of  complaint  In  this  cause  (August 
16,  1915)  for  and  toward  the  support  and 
maintenance  of  the  complainant'  and  her 
Infant  child."  On  May  19  an  execution 
issued  on  this  decrea  for  the  sum  of  $1,248 
for  "arrears  of  alimony  and  maintenance  and 
•  •  •  $161.72  costs,  •  •  •  against  the 
goods  and  chattels"  and  "the  lands,  tene- 
ments, hereditaments  and  real  estate"  of  the 
defendant. 

In  July,  1918,  the  plaintiff  brought  a  bill 
in  equity  In  the  superior  court,  Franklin 
county,  alleging  that  she  Is  the  wife  of  the 
defendant ; '  that  the  defendant  had  failed 
to  make  the  payments  decreed;  that  "said 
judgment  by  said  decree  is  in  full  force  and 
has  not  been  reversed,  annulled  or  satisfied 
In  whole  or  In  part;  •  •  •  that  the  de- 
fendant has  removed  •  •  •  to  the  com- 
monwealth of  Massachusetts,  so  that  said 
execution  cannot  be  levied  on  his  body; 
and.  that  the  defendant  has  no  goods  or 
estate  in  the  state  of  New  Jersey,"  and 
praying  that  "Judgment  be  entered  for  the 
plaintiff"  and  "that  a  decree  be  entered 
authorizing  execution  to  Issue  in  this  com- 
monwealth for  the  amount  due  on  said 
execution"  with  interest  and  costs.    The  de- 
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fendant  demurred  to  this  bill.  The  demurrer 
was  overruled  and  no  appeal  was  taken 
therefrom.  The  defendant  answered,  the 
case  came  od  for  hearing  before  a  Judge  of 
the  superior  court  and  a  final  decree  was 
entered  ordering  the  defendant  to  pay  to  the 
plaintiff  the  sum  of  $l,43o.0i9  and  $17.89 
costs,  and  that  execution  Issue  therefor. 
There  was  no  appeal  from  this  decree,  and  to 
enforce  It  these  proceedings  for  contempt 
were  instituted.  The  plaintiff  moving  for 
an  order  of  notice  to  the  defendant  to  show 
cause  why  he  should  not  be  adjudged  In 
contempt,  the  Judge  of  the  8ux)erior  court 
rided  that  the  court  had  no  Jurisdiction  to 
punish  the  defendant  for  contempt  for  falling 
to  pay  money  according  to  the  decree  of  the 
superior  court,  "when  that  decree  Is  based 
upon  a  decree  of  a  New  Jersey  court.  In 
separate  support  or  divorce  proceedings," 
and  reported  the  case  with  the  stipulation 
that  if  his  ruling  was  right  the  motion  is 
overruled;  and  If  his  ruling  is  .wrong  the 
motion  is  to  stand  for  hearing. 

The  ri^t  to  bring  an  action  at  law  or  a 
suit  in  equity  upon  a  decree  of  a  court  of 
a  foreign  state,  ordering  the  payment  of 
arrears  in  alimony,  was  discussed  in  Page 
V.  Page,  189  Mass.  85,  75  N.  E.  92,  4  Ann. 
Cas.  290.  See  Allen  v.  AUen,  100  Mass.  373, 
375.  In  Wells  V.  Wells,  209  Mass.  282,  95 
N.  B.  845,  35  L.  R.  A.  (N.  S.)  561,  it  was 
decided  that  an  action  at  law  could  be 
maintained  in  this  commonwealth  upon  a 
final  decree  of  the  circuit  court  of  Michigan 
for  an  ascertained  sum  of  money  payable  to 
the  divorced  wife  for  the  support  of  herself 
and  children.  In  Taylor  v.  Stowe,  218  Mass. 
248,  105  N.  E.  890,  an  ezecnti<m  for  arrears 
of  alimony  was  Issued  by  the  Supreme  j'udl- 
clal  Court  of  Maine.  The  plaintiff  brought 
an  action  In  this  commMiwealth  and  recover- 
ed on  the  decree.  This  court  said  at  page 
250  of  218  Mass.,  at  page  892  of  105  N.  E.: 

"The  defendant  became  indebted  to  Ae  plain- 
tiff for  the  Instalments  of  alimony  as  they 
accrued.  He  decree,  was  an  enforceable  Judg- 
ment in  the  state  where  It  was  rendered ;  and, 
at  the  latest,  after  execution  was  issued.  It  was 
not  open  to  revision.  Our  duty  to  give  effect 
to  it  dearly  results  from  the  full  -faith  and 
credit  clause  of  the  federal  Constitution." 

See  Slstare  t.  Sistare^  218  V.  S.  1,  30  Sup. 
Ct  682,  54  li.  Ed.  906,  28  L.  R.  A.  (N.  S.) 
1068,  20  Ann.  Cas.  1061. 

[1]  A  decree  for  separate  maintenance  or 
alimony  ordered  in  divorce  proceedings  is 
like  any  other  money  Judgment  in  an  action 
at  law  for  a  debt,  or  a  decree  of  a  court  of 
equity  for  the  payment  of  money;  and  it  is 
immaterial  whether  the  original  decree  was 
based  on  an  action  of  contract  or  on  a  peti- 
tion for  separate  supi>ort  in  divorce  proceed- 
ings. Slstare  v.  Slstare,  supra.  "Whether 
the  original  decree  was  founded  upon  a 
common  debt  or  a  .claim  for  alimony  Is  en- 
tlrdy  ImmateriaL    In  the  sister  state  it  was 


known  as  a  decree  for  the  payment  of  money, 
and  is  seen  in  no  other  light."  Page  v.  Page, 
189  Mass.  85,  88,  76  K  E.  92,  94,  4  Ann.  Cas. 
296. 

[I]  The  New  Jersey  decree  directed  the 
defendant  to  furnish  a  bond  with  sureties' 
to  secure  the  performance  of  the  decree,  and 
If  he  neglected  to  give  such  bwjd  or  provide 
for  the  payments  ordered  the  plaintiff  .was 
at  liberty  to  apply  to  the  court  for  process 
of  sequestration  or  for  such  other  order  as 
the  court  deemed  equitable.  These  were 
matters  of  execution  and  were  no  part  of 
the  Judgment;  while  the  Judgment  will 
be  enforced  in  our  courts,  the  plaintiff  can- 
not insist  that  the  foreign  Judgment  be 
executed  by  means  of  the  remedies  directed 
in  the  New  Jersey  decree.  Lynde  v.  Lynde, 
181  U.  S.  183,  21  Sup.  Ct  665,  45  U  Ed.  810. 
That  decree  when  it  is  before  the  courts  of 
this  commonwealth  for  enforcement,  is  a 
decree  merely  for  the  payment  of  money. 

[3]  The  record  presents,  on  the  point  re- 
ported, the  single  question  whether  a  court 
of  equity  has  Jurisdiction  to  oiforce  a  decree 
by  contempt  proceedings  whm  that  decree  is 
merely  for.  the  payment  of  money.  Orig- 
inally the  only  way  by  which  a  court  of 
equity  could  enforce  its  decrees  was  by  pro- 
cess of  OMitempt  with  imprisonment  and  se- 
questration of  property,  and  until  the  poww 
was  conferred  by  statute  or  rule  of  court,  a 
court  of  equity  could  not  Issue  an  execution  in 
common  form.  This  was  true  of  a  decree  tot 
the  payment  of  money  and  such  a  decree  was 
enforced  by  a  process  of  attachment  for 
contempt,  and  not  by  execution  as  In  an 
action  at  law.  See  2  Daniels,  Oh.  Pr.  (eth 
Am.  Ed.)  1032,  1042;  10  R.  O.  I*  863;  Or- 
chard V.  Hughes,  1  Wall.  73,  77,  17  L.  Ed. 
560 ;  Noonan  v.  Lee,  2  Black,  ^09,  609,  17  L. 
Ed.  278.  Power  is  now  ^ven  by  R.  Ll  c.  159, 
{  30,  to  courts  of  equity  to  issue  writs  of 
execution  in  common  form  for-  the  enforce- 
ment of  their  decrees  if  such  process  is 
appropriate  and  also  by  rule  37  of  the'equity 
rules  of  the  Supreme  Judicial  Court,  whidi 
rule  provides  that  where  a  decree  in  equity 
is  solely  for  the  payment  of  money,  final  pro- 
cess to  execute  the  decree  may  be  by  writ 
of  execution  in  common  form.  See  Burrows 
V.  Purple,  107  Mass.  428,  434;  Slade  7.  Slade, 
106  Mass.  499,  600. 

Although  In  modern  practice  a  money  de- 
cree in  equity  is  generally  enforced  by  pro- 
cess of  execution  as  in  ordinary  cases  and 
not  by  contempt  proceedings  (see  Clements 
V.  Tillman,  79  Ga.  451,  6  S.  E.  194,  11  Am. 
St  Rep.  441;  Bailey  v.  Homthal,  154  N.  T. 
648,  49  N.  E.  66,  61  Am.  St  Rep.  645;  United 
States  £liulty  Rule  8,  33  Snp.  Ct  xxl ;  Equity 
Rule  37,  Supreme  Judicial  Court;  Martin  v. 
Barnes,  214  Mass.  29,  100  N.  B.  1023.  See  In 
this  connection  Davis  v.  Davis,  29  App.  D.  C. 
258,  9  L.  R.  A.  [N.  S.]  1071 ;  Bennett  v.  Ben- 
nett 63  N.  J.  Eq.  306,  49  All.  501),  neverthe- 
less a  court  of  equity  still  retains  its  Juris- 
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diction  to  enforce  or  carry  out  its  decrees.  In- 
cluding a  decree  for  the  payment  of  money, 
by  proceedings  for  contempt  (see  2  Daniels 
Cni.  Pr.  supra ;  Jones  t.  Boston  Mill  Corpora- 
ti«Hi.  4  Pick.  507,  16  Am.  Dec  358).  And  tbls 
power  to  enforce  a  money  decree  by  attach- 
xa&at  for  contempt  is  no  greater  than  the 
power  conferred  by  R.  I*  c.  168,  fj  80,  81; 
Brown's  Case,  173  Mass.  488,  53  N.  E.  998. 
It  follows  that  the  court  had  jurisdiction  to 
enforce  its  decree  for  a  mohey  payment  by 
Issuing  an  attachment  for  contempt,  and 
the  ruling  of  the  superior  court  that  it 
^ad  no  Jurisdiction  to  punish  the  defendant 
for  contempt  in  falling  to  pay  money  accord- 
ing to  a  decree  of  that  court,  when  that  de- 
cree is  based  upon  a  decree  of  a  New  Jersey 
court  in  separate  support  or  divorce  pro- 
ceedings In  New  Jersey"  was  wrong. 

According  to  the  terms  of  the  report,  the 
motion  is  to  stand  for  a  hearing. 

So  ordered. 


(as  Mws.  112) 

BOXBURT    PAINTING    &    DEXXHIATING 
GO.  et  aL  v.  NUTE  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     May  23,  1919.) 

i.  MxcHAiTios'  Liens  4=375(2)  —  Contract 
roB  Rbpaibs   bt  Pubchaskb— AmHoaizA- 

TION  BT  OWNKB. 
When  the  owner  of  land  agrees  to  sell  it, 
and  allows  the  purchaser  to  take  possession,  the 
owner  does  not  thereby  authorize  the  purchaser 
to  impose  on  the  land  a  lien  for  repairs  on  the 
building,  within  Kev.  Laws,  c.  197,  S  1,  unless 
by  implication  he  authorizes  the  purchaser  to 
contract  for  such  repairs;  mere  notice  of  fhe 
purchaser's  intention  to  repair  and  knowledge 
of  the  progress  of  the  work  and  appreciation  of 
the  improvement  not  being  enough  to  establish 
a  lien. 

2.  Contracts  «=»238(2)  — Momtioatiow  by 
Pabol. 

Original  written  contract  may  be  modified 
by  a  subsequent  parol  agreement. 

3.  Mechanics'  Libns  €=»281(3)— Consbnt  of 
OwNKB^StrmciENCT  or  Evidence. 

On  petitions  to  enforce  mechanics'  lieiys, 
evidence  held  sufBdent  to  justify  finding  that 
one  of  defendant  owners  consented  that  an 
agreed  purchaser  from  them  might  make  the 
contracts  for  labor  performed  and  materials 
fnrnished  on  the  building  on  the  land  within  the 
meaning  of  the  mechanics'  lien  statn'te  (Rev. 
Laws,  c.  197). 

4.  Meohanios'  Liens  *=>281(3)— Authobiza- 

TION  or  CONTBACT  BY  OWNEH — SumCIENOY 

op  Evidence. 
On  petitions  to  enforce  mechanics'  liens,  tes- 
timony of  one  owner  of  the  premises  that  she 
talked  with  the  other  owner,  her  sister,  and  in- 
formed her  as  to  the  progress  of  work  on  the 
honse,  contracted  for  by  the  agreed  purchaser 
of  the  land,  held  insufficient  to  show  that  such 


other  owner  consented  to  a  ehange  in  the  orig- 
inal agreement  of  sale,  which  carried  no  author- 
ization  to  the  purchaser,  within  the  mechanics' 
lien  statute  (Rev.  Laws,  c.  197),  to  contract  for 
repairs. 

5.  Tenancy  in  Comiton  «i=>30,  85,  46,  55  (9)— 

INTBBEST  or  One   TENANl^-EJerABUaHMENT 

or  Lien. 
^ough  one  tenant  in  common  cannot  in- 
cumber the  estate  of  his  cotenant,  the  interest 
of  one  tenant  can  be  conveyed  or  taken  on 
execution,  and  a  mechanic's  lien  can  be  estab- 
lished on  her  interest  alone  in  the  property. 

6.  Mechanics'  Liens  €=57(2) — Pboceedinos  . 
TO  Bnpobce  Against  Ownebs  —  Pboof  of 
LiABiUTY  OF  One  Only. 

Where  .claimed  mechanics'  lienors  proceed 
against  two  sisters,  cotenants,  as  owners,  de- 
scribing them  as  such,  and  alleging  that  the 
labor  and  materials  were  supplied  with  their 
consent,  and  it  appears  that  one  sister  only 
consented,  within  the  meaning  of  the  mechanics' 
lien  statute  (Rev.  Laws,  c.  197),  to  the  doing 
of  the  work,  the  lienors  can  nevertheless  enforce 
their  lien  against  her  interest  in  the  land  alone^ 

Exceptions  from  Superior  Court,  Suffolk 
County ;  James  H.  Slsk,  Judge.     / 

Petitions  to  enforce  mechanics'  liens  by  the 
Rozbury  Painting  &  Decorating  Company 
and  others  against  Marietta  Nnte  .and  an- 
other. Verdict  was  ordered  for  defendants', 
and  plaintiffs  except'  Exceptions  in  the  case 
of  defendant  Nute  sustained,  and  in  the  case 
of  the  unnamed  defendant  overruled. 

Richard  J.  Lane,  of  Boston,  for  plaintiffs. 
Philip  Nichols,  of  Boston  (Hudson  &  Nich- 
ols, of  Boston,  of  counsel),  for  respondents. 

OARROLIik  J.  The  plaintiffs  seek  to  estab- 
lish a  lien  for  labor  performed  and  materials 
furnished  in  the  repair  and  alteration  of  a 
building  on  land  owned  by  the  respondents 
Mrs.  Toung  and  Miss  Nute  (hereinafter  called 
the  owners),  as  tenants  in  common.  The 
work  was  performed  under  contracts  of  the 
respondent  Ektthaway  with  the  petitioners. 
Hathaway  made  no  appearance;  his  d^tosi- 
ti<Hi  was  taken  on  interrogatories  propounded 
by  the  plaintiff  and  cross-interrogatories  of 
the  owners.  In  the  superior  court  a  verdict 
was  ordered  for  the  owners. 

It  was  not  denied  that  on  March  26,  1914, 
the  owners,  by  a  contract  under  seal,  agreed 
with  Hathaway  to  sell  him  the  premises  for 
$5,000.  Of  this  amount  $250  was  paid,  and 
the  agreement  provided  that  the  deed  was  to 
be  delivered  on  or  about  April  20,  1914.  The 
remainder  of  the  purchase  price  was  to  be 
paid  by  a  note  of  $2,500  secured  by  a  first 
mortgage  on  the  premises,  payable  to  Mariet- 
ta Nute  (one  of  the  owners)  and  by  payment 
in  cash  of  $2,250  on  delivery  of  the  deed.  It 
was  further  provided  that  possession  was  to 
be  given   to  Hathaway  on  delivery  of  the 
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deed,  the  premises  to  be  In  the  same  condi- 
tion as  when  the  agreement  was  signed, 
'Reasonable  nse  and  wear  of  the  building 
thereon  6nly  excepted."  Hathaway  never 
paid  or  tendered  payment  of  the  $2,250  and 
the  agreement  was  not  carried-  out.  The 
owners  retained  the  $250  paid  by  Hathaway. 

A  few  days  prior  to  the  execution  of  the 
agreement  Hathaway  contracted  with  the  pe- 
titioners for  extensive  repairs  and  alterations 
upon  the  house,  representing  that  he  was  the 
owner.  The  petitioners  entered  upon  the 
premises  emd  made  the  repairs  and  altera- 
tions. April  3,  1914,  a  second  contract  was 
made  by  Hathaway  with  the  petitioner  the 
Roxbury  Painting  &  Decorating  CJompany  to 
do  additional  papering  and  jwlntlng,  which 
work  was  performed.  Work  on"  the  house 
was  discontinued  by  the  petitioner  DufC  on 
April  15,  1914,  by  the  petitioner  Lewis  on 
April  18,  1914,  and  by  the  petitioner  the  Rox- 
bury Painting  &  Decorating  Company  on 
April  24,  1914.  There  was  evidence  that 
Miss  Nute  was  on  the  premises  March  28, 
1914,  when  the  work  .was  in  progress,  and 
when  asked  if  "she  wanted  to  come  In"  said 
"'No,'  that  •  •  •  she  would  just  walk 
around  thie  house,"  and  again  on  April  11th 
she  visited  the  premises  and  then  went 
through  the  building  and  remarked  "how 
beautiful  the  house  looked  and  what  a  great 
deal  of  work  was  put  in  the  house."  Hatha- 
way In  his  answers  to  Interrogatories  stated 
that  "Miss  Nute  visited  the  place  while  the 
repairs  were  going  on  four  or  five  times,"  and 
"spoke  of  the  great  change  be  had  made  In 
the  appearance  of  the  place ;  she  said  It  look- 
ed like  a  palace";  that  "he  employed  other 
mechanics  to  do  other  work  on  the  house, 
amounting  to  about  $1,700";  and  that  "the 
work  of  the  petitioners  was  necessary  to 
make  the  house  habitable." 

[1]  Under  R.  I*  c.'l97,  S  1,  a  lien  may  be 
established  for  labor  performed  and  mate- 
rials furnished  in  the  repair  of  a  building  by 
virtue  of  an  agreement  with  "or  by  consent  of 
the  owner  of  such  building,"  or  "of  a  person 
•  '  •  •  rightfully  acting  for  such  owner  In 
procuring  or  furnishing  such  labor  or  mate- 
rials." By  the  contract  of  sale  dated  March 
25,  1914,  the  owners  were  to  convey  the  prem- 
ises to  Hathaway  on  or  before  April  20, 1914; 
and  if  this  contract  was  not  subsequently  mod- 
ified, then  the  owners  did  not  agree  that 
Hathaway  could  charge  them  with  respon- 
sibility for  his  contracts ;  and  the  work  was 
not  done  with  their  consent  within  the  mean- 
ing  of  the  statute,  and  he  was  not  rightfully 
acting  for  them  in  procuring  or  furnishing 
such  labor  or  materlaL  Mere  notice  that  he 
Intended  to  repair  the  house,  and  knowledge 
of  the  progress  of  the  work  and  appreciation 
expressed  Over  the  improvements  made,  were 
not  enough  to  establish  a  Hen  on  the  owners' 
estate.  When  an  owner  of  land  agrees  to  sell 
it  and  allows  one  who  has  agreed  to  buy  it  to 
take  possession  of  the  property,  the  owner 


does  not  thereby  authorize  such  person  to 
Impose  a  Hen  on  the  land,  unless  by  implica- 
tion the  owner  authorized  the  purchaser  to 
contract  for  the  repair  and  alteration  of  the 
building.  As  stated  in  Hayes  v.  Fessenden, 
106  Mass.  228,  at  page  230: 

"Their  [the  owners']  contract  for  a  sale  of  the 
land  to  Fessenden,  notice  that  he  intended  to 
buUd  upon  it,  and  knowledge  of  the  progress  of 
the  work,  charged  them  with  no  responsibility 
for  it  to  any  one."  Saunders  y.  Bennett,  160 
Mass.  48,  35  N.  E.  Ill,  39  Am.  St  Rep.  456; 
Courtemanche  v.  Blackstone  Valley  St.  Ry., 
170  Mass.  50,  48  N.  E.  937,  64  Am.  St.  Rep. 
275. 

The  petitioners  contend  that  the  contract  of 
sale  of  March  25,  1914,  was  not  the  final 
agreement  between  Hathaway  and  the  own- 
ers; that  the  owners  knew  that  Hathaway 
could  not  carry  out  this  agreement,  and 
agreed  that  he  should  make  the  repairs  and 
place  a  mortgage  on  the  property,  and  pay 
them  the  purchase  price  out  of  the  money  se- 
cured by  the  mortgage.  To  support  .this  con- 
tention they  offered  the  evidence  of  Hatha- 
way, that  he  talked  with  Miss  Nute  before 
and  after  March  25, 1914,  about  the  necessity 
"of  raising  money  required  to  purchase  said 
estate  by  placing  a  mortgage  thereon  with 
some  bank,"  and  that  Miss  Nute  agreed  "to 
my  raising  a  mortgage  on  the  place,  providing 
they  were  paid  In  full,"  and  it  was  agreed 
"that  I  would  repair  the  property  In  order  to 
raise  money  to  pay  them  oft  in  fulL"  "The 
house  was  unfit  for  any  one  to  live  in  and  we 
agreed  that  I  would  put  it  in  condition ;  such 
would  allow  my  raising  funds  to  pay  them  off 
Ip  full" ;  that  he  told  Miss  Nute  "about  the 
alterations  that  were  being  made,  both  before 
the  agreement  was  signed  and  afterwards. 
•  •  •  He  explained  fully  to  Miss  Nute 
about  his  repairing  the  house  and  putting  it 
in  suitable  condition  to  live  in,  and  Miss  Nute 
agreed  with  him  fully  as  to  all  his  plans,  and 
even  with  a  knowledge  that  he  was  going  to 
obtain  a  mortgage  in  the  bank" ;  that  he  also 
told  her  "he  had  taken  it  up  with  the  Fire 
Cents  Savings  Bank  in  Boston  and  had  ob- 
tained figures  from  the  Roxbury  Decorating 
Company  in  regard  to  decorating  the  place" ; 
that  he  first  saw  Itiss  Nute  on  March  10, 
1914,  and  saw  her  almost  daily  for  over  a 
month  after  that  date. 

William  H.  Fanning,  treasurer  of  the  Rox- 
bury Painting  &  Decorating  Company,  testi- 
fied that  on  April  11,  1914,  he  called  on  Miss 
Nute  and  wanted  to  know  if  Hathaway  had 
a  deed  of  the  property.  She  told  him  he  did 
not  have  a  deed,  that  he  had  agreed  to  pur- 
chase the  property,  and  paid  a  substantial 
amount  down,  and  "was  negotiating  for  a 
mortgage  from  the  bank,  in  order  that  he 
might  carry  through  the  deal."  He  further 
testified:  "I  told  her  we  were  there  doing 
work,  painting,  and  had  a  contract  with  Mr. 
Hathaway,  two  contracts,  one  for  the  Inside 
and  one  for  the  outside."    She  said  she  ex- 
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pected  to  hear  from  Hathaway  every  day, 
bat  ap  to  that  time  he  had  not  called  on  her ; 
that  "he  was  negotiating  with  the  bank  for  a 
mortgage  in  order  that  he  might  live  up  to 
the  terms  of  his  agreement  and  carry  through 
the  deal  of  the  property  and  she  expected  to 
hear  from  him  most  any  day" ;  that  "HatEa- 
way  would  have  to  put  the  house  in  condition 
•  •  •  in  order  to  get  the  money  from  the 
bank,  and  he  was  making  the  repairs."  He 
also  testified  that  Miss  Nute  did  not  tell  Mm 
to  cease  work  on  the  building,  and  that  one 
of  his  workmen  reported  to  him  that  a  couple 
of  days  after  this  interview  Miss  Nute  was 
about  the  premises. 

Clarence  P.  Adams,  a  foreman  employed  by 
the  Roxbury  Painting  &  Decorating  Company, 
testified  that  about  AprU  11th  Miss  Nute 
came  to  the  premises  and  went  through  the 
building;  that  "she  asked  a  carpenter  what 
he  was  going  to  do  with  the  bathroom  floor" 
and  "he  told  ber  that  be  was  waiting  for  the 
electricians  to  finish  wiring  and  he  would  put 
the  floor  down."  Much  of  this  evidence  was 
denied  by  Miss  Nute.  She  testified  that  be- 
fore the  agreement  of  March  25th  was  signed 
she  gave  the  key  to  Hathaway  to  look  over 
the  premises,  but  was  unable  to  get  It  back 
from  bim ; '  that  be  represented  to  her  that 
he  was  a  contractor  and  had  employes  who 
were  idle  and  asked  if  they  could  clean  up  the 
house ;  that  she  never  consented  to  his  mak- 
ing any  repairs  on  the  bouse  and  first  dis- 
covered that  the  men  were  not  Hathaway's 
employes  whoi  Mr.  Fanning  called  on  ber. 
She  further  testified  that  there  was  no  exten- 
sion of  the  agreement  and  no  consent  that 
Hathaway  should  mortgage  the  premises;  that 
she  was  not  informed  and  had  no  knowledge 
Oiat  be  could  not  carry  out  the  agreement 

The  counsel  for  the  owners  "duly  objected 
to*the  admissibility  of  so  much  of  the  fore- 
going testimony  as  related  to  the  placing  of  a 
mortgage  upon  the  premises  by  a  banlc,  or  to 
the  making  of  repairs  or  alterations'  upon  the 
premises  and  to  communications  by  the  wit- 
ness with  Miss  Nute  in  regard  to  the  same, 
and  the  court  excluded,  subject  to  the  plain- 
tiffs' exceptions  duly  saved,  so  much  thereof 
as  related  to  matters  occurring  prior  to  the 
signing  of  the  contract,  but  subject  to  the 
respondents'  said  objections  and  exceptions 
admitted  the  remainder  of  said  evidence  ob- 
jected to." 

[2,  3]  The  parties  could  modify  the  original 
omtract  by  a  subsequent  parol  agreement 
Oilman  &  Son,  Ina,  v.  Turner  Tanning  Ma- 
chinery Co.,  122  N.  B.  747.  The  evidence  of 
what  was  said  by  Miss  Nute  after  the  written 
contract  was  made  tended  to  show  that  the 
original  contract  was  so  modified  by  agree- 
ment of  Hathaway  and  Miss  Nute;  and  If 
tbe  jury  I)elieved  this  evidence  they  could 
bave  found  that  Hathaway  was  to  make  the 
repairs  In  order  that  he  might  secure  a  mort- 
gage on  the  premises  and  pay  the  owners  the 
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entire  purchase  price  in  money,  and  that 
Miss  Nute,  by  this  arrangement,  consented  to 
Hathaway's  making  the  contract  for  the 
labor  performed  and  materials  furnished, 
within  the  meaning  of  the  mechanic's  lien 
statute  (R.  L.  c.  197).  Davis  v.  Humphrey, 
112  Mass.  309;  Carew  v.  Stubbs,  155  Mass. 
549.  30  N.  E.  219;  Brown  v.  Haddock,  199 
Mass.  480,  85  N.  E.  573. 

[♦]  If  this  evidence  showing  that  the  writ- 
ten contract  was  qualified  by  a  subsequent, 
parol  agreement  were  believed,  a  lien  might 
be  established  on  the  interest  of  Miss  Nute  in 
the  property,  although  there  was  no  evidence 
to  show  that  Mrs.  Young  was  in  any  way  In- 
debted to  the  petitioners.  She  was  a  sister 
of  Miss  Nute,  and  while  the  latter  had  control 
and  management  of  the  property  and  collect- 
ed the  rents,  Mrs.  Young  resided  In  another 
city  and  knew  nothing  of  the  repairs  or  al- 
terations and  made  no  agreement  with 
Hathaway  except  the  written  agreement  of 
March  25th ;  the  statement  of  Miss  Nute  that 
she  talked  with  her  sister  after  Fanning's  visit 
and  informed  her  as  the  work  progressed  Is 
not  enough  to  show  that  Mrs.  Young  con- 
sented to  a  change  in  the  written  agreement ; 
and  on  all  the  evidence  she  was  not  shown  to 
have  consented  to  any  modification  of  the 
agreement,  or  to  have  authorized  any  one  to 
make  a  separate  and  independent  agreement 
for  her. 

[5]  While  one  tenant  In 'common  cannot  en- 
cumber the  estate  of  his  co-tenant  (Muskeget 
Island  Club  v.  Prior,  228  Mass.  95,  117  N.  B. 
2),  the  Interest  of  Miss  Nute  could  be  con- 
veyed or  taken  on  execution,  and  a  lien  could 
be  established  on  her  interest  in  the  property. 
We  can  see  no  valid  objection  to  establislilng 
a  mechanic's  lien  on  the  Interest  of  one  ten- 
ant in  common  of  real  estate.  See  KirbV  v. 
Tead,  13  Mete.  149 ;  Webber  Lumber  &  Sup- 
ply Co.  V.  Erickson,  216  Mass.  81,  102  N.  B. 
940;  Mellor  v.  Valentine,  3  Colo.  260;  Hill- 
bum  V.  O'Barr,  19  Qa.  591. 

[6]  Nor  do  we  think  it  fatal  to  the  petition- 
ers that  they  have  proceeded  against  both 
owners  and  have  described  them  as  such,  and 
In  their  petition  state  that  the  labor  and 
materials  were  supplied  with  their  consent 
There  is  nothing  In  the  statute  which  pre- 
vents a  creditor  who  petitions  to  establish  a 
lien  against  two  or  more  tenants  in  common 
of  real  estate,  from  securing  his  lien  upon  the 
interest  of  the  tenant  who  makes  the  contract 
or  who  authorizes  the  improvement  to  be 
made.  The  share  of  that  tenant  may  be  held 
for  the  work  thus  authorized  and  a  lien  es- 
tablished against  it.  See  in  this  connection 
Taft  V.  Church,  164  Mass.  504,  41  N.  E.  OTl; 
Washburn  v.  Burps,  84  N,  J.  Law,  18.  It 
follows  that  in  the  case  of  Mrs.  Harriet  B. 
Young  the  petitioners'  exceptions  are  over- 
ruled; in  the  case  of  Miss  Marietta  Nate 
they  are  sustained. 

So  ordered. 
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PURCELL  et  aL  t.  PlTROEUi. 

(Snpreme  Judicial  Court  of  Masachusetts.    llid- 
dlesez.     Hay   21,    1919.) 

1.  Abatement  and  Revitai.  4=9S5(3),  71— 
StTBTivAi,  OF  Cause  of  Action— Setting 
Abide  Convetances. 

A  father's  cause  of  action  a^inat  his  son  to 
■et  aside  conveyances  procured  by  fraud  and 
undue  influence  survives  and  can  be  prosecuted 
by  an  ordinary  administrator  without  asking 
leave  of  court. 

2.  Abatement  and  Rbtivai.  «s»72(Q— Con- 
TINT7ANCB  or  AonoN  BT  SPEqiAI,  Adminib- 

TBAT0B8. 

Under  Rev.  Laws,  c.  137,  |  10,  as  to  special 
administrators,  the  probate  court  had  power  to 
authorize  such  administrators,  pending  allow- 
ance of  the  will  in  which  they  were  named  as. 
executors,  to  prosecute  decedent's  suit  already 
brought  against  his  son  to  set  aside  certain  con- 
veyances of  realty  and  personalty  as  procured 
by  fraud  and  undue  influence,  or  to  bring  a  new 
one  in  order  to  preserve  the  estate  for  the  ex- 
ecutor or  administrator  when  appointed. 

Appeal  from  Snpreme  Judicial  Court,  Mid- 
dlesex County. 

Suit  by  James  Purcell  against  James  F. 
Purcell,  wherein  Mary  J.  B.  Purcell  and  oth- 
ers, executors  of  James  Purcell,  petitioned 
as  special  administrators  for  leave  to  prose- 
cute. From  decree  allowing  the  special  ad- 
ministrators to  prosecute  the  suit,  respond- 
ent .appealed  to  the  Supreme  Judicial  Court, 
where  the  decree  was  affirmed  by  a  single 
Justice,  and  respondent  appeals  to  the  full 
court.    Decree  affirmed. 

J^hii  P.  Feeney  and  Oeorge  F.  McKelle- 
get,  both  of  Boston,,  for  appellant 

John  O.  Brackett,  of  Boston,  for  appel- 
lees. 

DB  COURCT,  J.  Among  the  facts  alleged 
in  the  petition  are  the  following:  James 
Purcell,  late  of  Arlington,  died  on  May  '17, 
1917,  leaving  a  will  in  which  these  petition- 
ers are  named  as  executors.  The  will  was 
allowed  in  the  probate  court  on  October  18, 
1917,  and  the  respondent  appealed  there- 
from. Pending  the  appeal  the  petitioners 
were  appointed  special  administrators  of 
the  estate;  and  that  appointment  la  still  in 
full  force. 

The  petition  furtb'er  alleges  that  about 
January  7,  1916,  said  James  Purcell, 
through  the  fraud  and  undue  influence  of 
bis  three  sons  (of  whom  the  respondent  Is 
one),  was  Induced  to  execute  certain  Instru- 
ments purporting  to  transfer  to  them  his 
farm  and, the  personal  property  used  In  con- 
nection therewith ;  that  they  occupied  a  fidu- 
ciary relation  toward  him  at  the  time;  that 
in  January,  1916,  be  filed  a  bill  in  equity 
against  his  sons,  seeking  a  reconveyance  of 


said  real  estate;  and  that  tbe  suit  la  stiU 
pending. 
The  probate  court  decreed: 

"That  said  petitioners  as  special  administra- 
tors of  the  estate  of  James  Purcell  be  au- 
thorized and  empowered  for  the  purpose  of  set- 
tling the  question  of  the  validity  of  the  title 
to  the  real  and  personal  property  above  refer- 
red to,  to  prosecute  said  suit  ipow  pending  in 
said  Snpreme  Judicial  Court  or  to  bring  a  new 
suit  for  said  purpose  as  in  their  judgment  may 
be  for  the  best  interests  of  said  estate  and  to 
prosecute  such  suit  pending  the  determination 
of  the  question  of  the  allowance  of  the  will  of 
said  James  Purcell  or  until  further  order  of  the 
court." 

The  respondent  James  F.  Purcell  appeal- 
ed to  the  Supreme  Judicial  Court,  where  the 
decree  was  affirmed  by  a  single  Justice.  On 
the  present  appeal  to  the  full  court  the  only 
question  raised  is  whether  the  probate  court 
had  authority  to  enter  the  decree  in  ques- 
tion. 

[1,  2]  Among  the  provisions  of  R.  Ii.  c.  137, 
dealing  with  special  administrators,  is  the 
following  (section  10): 

"A  special  administrator  shall  collect  all  the 
personal  property  of  the  deceased  and  shall 
preserve  the  same  for  the  executor  or  adminis- 
trator when  appointed,  and  for  that  purpose 
may  commence  and  maintain  suits.  If  he  i* 
appointed  by  reason  of  delay  in  granting  let- 
ters testamentary,  the  court  may  authorize  him 
to  take  charge  of  the  real  property  of  the  de- 
ceased or  of  any  part  thereof,  and  to  collect  the 
rents,  make  necessary  repairs  and  do  all  other 
things  which  it  may  consider  needful  for  the 
preservation  of  such  real  property  and  as  a 
charge  thereon." 

It  seems  plain  from  this  that  the  probate 
court  In  its  discretion  may  grant  to  special 
administrators  the  power  to  prosecute  the 
pending  suit  The  cause  of  action  survived 
and  could  be  prosecuted  by  an  ordinary  ad- 
ministrator of  the  estate  of  James  Purcell, 
without  asking  leave  of  court  Parker  t. 
Simpson,  180  Mass.  334,  62  N.  B.  401;  Ray- 
mond ▼.  Flint,  225  Mass.  521,  114  N.  B.  811; 
R.  Ih  C  171,  {  17.  The  statute  makes  it  the 
duty  of  these  special  administrators  to  col- 
lect the  personal  property  of  the  deceased 
which  was  Included  in  the  alleged  fraudu- 
lent transfers.  See  Meagher  v.  Kimball,  220 
JIaas.  32,  107  N.  E.  431.  And  where,  as 
here,  the  appointment  is  made  by  reason  of 
delay  in  granting  letters  testamentary  the 
statute  in  terms  empowers  the  court  to  au- 
thorize the  special  administrators  "to  take 
charge  of  the  real  property  of  the  deceased 
•  •  •  and  do  all  other  things  which  it 
may  consider  needful  for  the  preservation  of 
such  real  property."  R.  I*  c.  137,  {  10. 
That  this  power  exists  even  where  the  inter- 
est of  the  deceased  in  the  real  estate  was 
only  an  equitable  one,  see  Iiufkin  v.  Jake- 
man,  188  Mass.  628,  533,  74  N.  B.  983.     In 
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Boalere  t.  Rellly,  189  Mass.  618,  76  N.  E. 
968,  in  drcnmstances  similar  to  tbose  here 
presented  a  bill  In  equity  to  cancel  a  deed 
alleged  to  have  been  obtained  by  frand  was 
maintained,  although  originally  brought  by 
a  special  administrator.  Brigham  ▼.  Hunt, 
1S2  Mass.  267,  25  N.  E.  468,  relied  on  by  the 
defendant  was  a  writ  of  entry,  wbidi  at 
common  law  would  abate  upon  the  decease 
of  the  demandant;  and  the  only  persons 
who  had  a  right  by  statute  to  prosecute  the 
action  after  his  death  were  his  heirs  or  dev- 


We  are  of  opinion  that  on  the  facts  dis- 
closed the  probate  court  had  power  to  au- 
thorize the  special  administrators,  pending 
the  question  of  the  allowance  of  the  wiU,  to 
prosecute  the  suit  already  brought,  or  to 
bring  a  new  one,  in  order  to  preserve  the 
property  of  the  decease^  for  the  executor 
or  administrator  when  appointed.  Bee  B.  L. 
c.  137,  f  11. 

Decree  affirmed,  with  costs. 


(S»  Han.  56) 

NOTES  V.  NOXES. 

(Supreme  Judicial  Court  of  Maasachusetts.    Es- 
sex.    May  22,  1919.) 

1.  SPKcnrc  Pebfobuancb  ^=>86— Gontsacts 
AS  TO  DisPOBinon  or  Pbopkbtt  Atieb 
Dbath. 

Contracts  ae  to  disposition  of  property  after 
death  may  be  specifically  enforced  in  equity. 

2.  WlLLB   <s>71A— ElBOHON— AOOKFTANOB  OfT 

Lakd. 
Where  testator's  son  accepted  devises  of  at 
least  four  parcels  of  land  under  the  will  which 
were  not  included  or  mentioned  in  testator's  con- 
tract to  give  such  son  liis  homestead,  etc.,  and 
the  son  took  possession  and  continued  to  hold 
such  jwrcels,  he  elected  to  accept  the  provisions 
of  the  will  which  were  inconsistent  as  to  him 
with  the  contract,  and  he  cannot  enforce  the  lat- 
ter against  another  son,  either  by  suit  for  specific 
performance  or  by  action  for  its  breach. 

8.  EXECUTOBS  AND  ASUINISTBATOBS  4=34S3— 
AOnOir   AOAINBT— DXRNSK    OF   BlXOTION. 

The  executor  of  a  will  may  set  up  the  de- 
fense of  election  by  testator's  son  to  take  under 
the  will  instead  of  under  a  contract  executed 
by  testator  by  answer  in  the  son's  action  at  law 
against  him  {or  breach  of  the  contract,  in  view 
of  Rev.  Iaws,  c  173,  {  28,  as  amended  by  St 
1913,  c.  807. 

4.  JODOKENT  «S»40&— RESTBAIITina  Enfobok- 

nuHT  or  Cotiuon  Law. 
E^quity  has  jurisdiction  to  enjoin  the  en* 
forcement  of  a  common-law  judgment. 

Bi.  SiXxoTTTOBa  and  ADiamsTBATOBs  •s9427— 

BlOHT  OF   E^KCtnOB  TO    Buk   IN    PXBSONAX. 

Capaoitt— Pbiob  Failubb  to  Plead   De- 
IKNSB  IN  Repbesentative  Oapaoitt. 
Testator's  son,  an  executor  of  hia  will,  may 
■oe  in  his  personal  capacity  as  devisee  and  leg- 


y,  NOTES 
N.E.) 

atce  to  enjoin  his  brother  from  bringing  or 
prosecuting  action  against  the  estate  for  tes- 
tator's breach  of  contract  to  give  the  homestead, 
etc,  to  such  brother,  who  has  elected  to  take 
under  the  inconsistent  provisions  of  the  will, 
despite  prior  failure  of  the  personal  representa- 
tives to  plead  the  election  as  defense  to  an  ac- 
tion on  the  contract  by  the  brother. 

Case  Reserved  from  Supreme  Judicial 
Court,  Essex  County. 

Suit  by  James  A.  Noyes,  as  surviving  ex- 
ecutor of  the  last  will  and  testament  of 
James  Noyes,  also  as  devisee  under  the  will, 
against  Blbridge  Noyes,  resulting  in  Inter- 
locutory decree  overruling  demurrer  to  the 
bill;  defendant  appealing,  and  reservation  of 
the  case  for  the  determination  of  the  Su- 
preme Judicial  Court  Decree  ordered  af- 
firming the  interlocutory  decree  and  enjoin- 
ing defendant. 

Boyd  B.  Jones,  of  Boston,  and  Ernest  Fobs, 
of  Newburyport,  for  plaintiff. 

Robert  E.  Burke,  Arthur  Witbington,  and 
Edward  E.  Crawshaw,  all  of  Newburyport, 
for  defendant. 

RUGO,  O.  J.  This  suit  in  equity  is  brought 
by  the  plaintiff,  both  as  surviving  executor  of 
the  will  of  James  Noyes  and  as  devisee  un- 
der that  will  in  his  personal  right,  to  enjoin 
the  defendant  from  'further  prosecuting  an 
action  at  law  upon  a  written  agreement  exe- 
cuted by  the  testator.  A  demurrer  to  the  bill 
was  overruled.  Then  the  case  was  sent  to  a 
master,  who  has  filed  an  elaborate  report, 
and  it  comes  before  us  on  a  reservation  for 
determination  upon  the  pleadings,  demurrer 
and  the  master's  report.  The  relevant  facts 
are  these:  James  Noyes  died  in  January, 
1913,  leaving  real  estate  of  the  value  of  $10,- 
935  and  personal  estate  of  the  value  of  ^12,- 
921.44,  aggregating  $23,856.44.  By  his  will 
executed  in  July,  1903,  and  admitted  to  pro- 
bate on  April  21,  1913,  he  made  specific  de- 
vises and  bequests,  which,  together  witfi  the 
values  of  the  several  properties  at  the  time 
of  the  testator's  death  so  far  as  now  perti- 
nent are  these: 

To  the  defendant  he  gave: 

"The  Jerry  field  $600,  the  Haley  field  $660, 
the  bam  lot  $200,  the  Smith  lot  $250,  ^  Brad- 
ley meadow  $75,  %  Higbfield  pasture  $500,  ^ 
Knight  pasture  $300,  %  stock,  farm  implements, 
carts  and   wagons  $1,287JK),   total  $3,862.60." 

To  the  plaintiff  he  gave: 

"The  homestead  $6,168.46,  the  Cook  lot  $60, 
the  Pettingell  meadow  $60,  the  Newhall  lot  $300, 
Vi  Eighfield  pasture  $600,  %  Knight  pasture 
$300,  %  Bradley  meadow  $75,  %  stock,  farm 
implements,  carta  and  wagons  $1,287.60,  total 
$8,750.96." 

The  clause  of  the  wUl  whereby  the  stock, 
farm   implements,   carts  and  wagons  were 
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given  In  eqnal  shares  to  the  plaintiff  and  the 
defendant  contained  these  words: 

"It  being  my  desire  that  my  two  sons,  James 
Addison  and  Elbridge,  shall'  occupy  my  home- 
stead and  farm  together  as  long  as  they  can 
agree  to  do  so.  In  case  they  should  decide  to 
separate,  I  provide  that  my  son  Elbridge  shall  be 
given  a  suitable  time  in  which  to  arrange  for 
the  removal  of  his  share  of  the  live  stock,  farm- 
ing tools,  etc.,  and  that  that  time  be  not  less 
than  sixty  days." 

The  will  was  read  on  the  day  of  the  funeral 
In  the  presence  of  most  of  the  heirs  at  law, 
including  the  defendant  He  expressed  no 
dissatisfaction  With  It  Shortly  after  the  al- 
lowance of  the  win  he  tbok  possession  of  the 
property  by  it  devised  and  bequeathed  to  him 
and  proceeded  for  several  months  to  occupy 
and  manage  the  farm  jointly  with  the  plain- 
tiff pursuant  to  the  desire  of  the  father  ex- 
pressed in  his  will.  It  was  the  defendant's 
intention  at  this  time  to  try  to  get  on  with 
his  brother,  the  plaintiff,  and  to  carry  out  the 
terms  of  the  will  of  his  father.  In  Novem- 
ber, 1&13,  the  brothers  separated  and  the  live 
stock,  farming  tools  and  crops  were  divided 
between  them  and  they  ceased  to  carry  on 
the  farm  together.  Since  then  the  defendant 
has, retained  possession  of  the  real  and  per- 
sonal property  given  him  by  the  will  and 
used  It  as  his  own.  In  April,  1914,  the  de- 
fendant wrote  to  the  executors  a  letter  In 
which  he  made  claim  to  i^OO  per  year  for 
services  for  nineteen  years  and  for  the  first 
time  referred  to  an  agreement  whereby  his 
father  had  promised  him  the  homestead.  He 
had  not  then  found  the  written  agreement, 
but  in  July,  1914,  he  brought  the  action  at 
law  (sought  by  the  suit  at  bar  to  be  enjoined) 
to  recover  damages  arising  from  the  breach 
by  bis  father  of  an  agreement  In  writing  of 
the  tenor  following: 

"December  4,  1895.  This  is  to  certify  that  I, 
James  Noyesi,  do  promise  to  give  to  my  son 
Elbridge  Noyes  my  homestead  place,  all  of  my 
adjoining  meadow,  my  Knight  pasture,  Highfield 
pasture,  all  of  my  stock,  consisting  of  cows, 
horses,  hogs,  and  all  of  my  farming  implements, 
carts,  wagons,  so  forth,  in  consideration  that 
he  remain  on  the  farm  and  manage  the  same  for 
me  in  my  old  age;  if  he  should  leave  at  any 
time  this  agreement  shall  be  valid  and  be  shall 
share  as  I  may  make  further  provisions.  James 
Noyes.  And  I,  Elbridge  Noyes,  do  promise  to 
stay  on  the  farm  and  comply  with  the  above 
wishes  and  to  carry  out  this  agreement  with  my 
father  James  Noyes  to  the  best  of  my  ability. 
Elbridge  Noyes." 

.  Of  the  property  described  In  this  agree- 
ment, the  will  made  specific  disposition  of 
the  homestead  wholly  to  the  plaintiff,  and  di- 
vided the  Knight  pasture,  the  Highfield  pas- 
ture and  the  stock,  farm  implements,  carts 
and  wagons  equally  between  the  plaintiff  and 
the  defendant  The  defendant's  action  at  law 
on  the  agreement  ultimately  resulted  in  a 
verdict  In  his  favor.  See  Noyes  v.  Noyes,  224 
Mass.  125,  112  N.  m  850. 


The  provistona  of  the  will  for  the  defend- 
ant and  the  terms  of  his  contract  with  the 
testator  present  a  case  for  the  application  of 
the  doctrine  of  election.  That  doctrine  Is 
well  estaUlshed  in  Massachusetts.  It  was 
stated  by  Chief  Justice  Shaw  in  Hyde  v. 
Baldwin,  17  Pick.  303,  at  page  308,  in  these 
words : 

"If  any  person  shall  take  any  beneficial  in- 
terest under  a  will,  he  shall  be  held  thereby  to 
confirm  and  ratify  every  other  part  of  the 
will,  or  in  other  words,  a  man  shall  not  take 
any  beneficial  interest  under  a  will,  and  at  tha 
same  time  set  up  any  right  or  daim  of  his  own, 
even  if  otherwise  legal  and  well  founded,  which 
shall  defeat  or  in  any  way  prevent  the  full  ef- 
fect and  operation  of  every  part  of  the  wilL" 
Watson  V.  Watson,  128  Mass.  152;  Smith  v. 
WeUs,  134  Mass.  11;  Tyler  v.  Wheeler,  160 
Mass.  206,  209,  35  N.  E.  666. 

The  rule  of  election  has  been  expressed  in 
various  phrases  with  reference  to  different 
states  of  facts.  It  was  said  by  Lord  Chan- 
cellor Cairns  in  Codrlngton  v.  Codrington,  Ii. 
R.  7  H.  L.  854,  861: 

"By  the  well-settled  doctrine  which  is  termed 
in  the  Scotch  law  the  doctrine  of  'approbate* 
and  'reprobate'  and  in  «ur  courts  more  com- 
monly the  doctrine  of  'election,'  where  a  deed 
or  will  professes  to  make  a  general  disposition 
of'  property  for  the  benefit  of  a  person  named 
in  it  such  person  cannot  accept  a  benefit  un- 
der the  instrument  without  at  the  same  time 
conforming  to  all  its  provisions  and  renouncing 
every  right  inconsistent  with  them." 

"The  general  rule  is  that  a  person  cannot  ac- 
cept and  reject  the  same  instrument  and  this  is 
the  foundation  of  the  law  of  election."  Birming- 
ham V.  Eirwan,  2  Sch.  &  Lef.  444,  449. 

It  was  stated  by  Lord  Hatherley  In  Ckwper 
V.  Cooper,  L.  R.  7  H.  L.  S3,  70,  as  follows: 

"The  main  principle  was  never  disputed,  that 
there  is  an  obligation  on  him  who  takes  a  ben- 
efit under  a  will  or  other  instrument  to  give 
full  effect  to  that  instrument  under  which  he 
takes  a  benefit:  and  if  it  be  found  that  that 
instrument  purports  to  deal  with  something 
which  it  was  beyond  the  power  of  the  donor  or 
settlor  to  dispose  of,  but  to  which  effect  can 
be  given  by  the  concurrence  of  him  who  receives 
a  benefit  under  the  same  instrument,  the  law 
will  impose  on  him  who  takes  the  benefit  the 
obligation  of  carrying  the  instrument  into  fall 
and  complete  force  and  effect" 

[1, 2]  The  defendant  accepted  devises  of  at 
least  four  parcels  of  land  under  the  wUl 
which  were  not  Included  or  mentioned  in  his 
contract  and  entered  into  possession  of  them 
and  has  continued  to  hold  them.  Their  total 
value  was  $1,700.  He  also  has  continued  in 
possession  of  other  property  given  him  by 
the  will  of  a  value  of  over  $2,100.  The  con- 
tract between  the  defendant  and  his  father 
the  testator  was  of  such  a  nature  that  specif- 
ic performance  of  its  provisions  could  have 
been  decreed  If  the  former  had  sought  that 
remedy  and  had  prevailed  on  the  facta  That 
contract  related  to  real  property  and  sped-' 
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fled  personal  property,  which  Ol  course  could 
not  have  been  bought  In  the  general  market. 
Butterick  Publishing  Co.  v.  Fisher,  203  Mass. 
122,  130,  89  N.  E.  189,  133  Am.  St.  Kep.  283. 
Contracts  as  to  the  disposition  of  one's  prop- 
Mty  after  death  may  be  specifically  enforced 
In  equity.  Howe  v.  Watson,  179  Mass.  30, 
flO  N.  E.  416;  Murphy  v.  Murphy,  217  Mass. 
233,  104  N.  a  466.  If  the  defendant  had  un- 
dertaken to  enforce  specific  performance  of 
his  contract,  and  had  succeeded  In  proving 
the  contract,  he  would  have  deprived  the 
plaintiff  entirely  of  the  homestead  and  of 
<Mie-half  of  the  Highfleld  pasture,  of  the 
Knight  pasture  and  of  the  stock,  farm  Im- 
plements, carts  and  wagons,  which  by  the 
will  were  spedflcally  given  to  the  plaintiff. 
Thus  he  would  .have  prevented  the  operation 
of  the  will  as  to  these  definite  estates  and 
goods.  Manifestly  It  would  be  contrary  to 
the  doctrine  of  election  to  endeavor  to  profit 
by  the  will  to  the  extent  of  Its  benefits  con- 
ferred on  him  and  at  the  same  time  thwart 
the  working  of  the  will  upon  most  of  the 
property  therein  given  to  the  plaintiff.  A 
party  cannot  evade  the  effect  of  a  principle 
of  substantive  law  merely  by  shifting  the 
form  of  action.  It  Is  elementary  that  equity 
looks  through  form  to  substance.  If  the  ef- 
fect of  enforcing  the  contract  by  action  for 
Its  breach  Is  to  prevent  the  operation  of  the 
will  as  to  substantial  provisions,  then  the 
defendant  Is  as  much  precluded  from  enforc- 
ing It  by  that  form  of  action  as  he  would  be 
by  suit  for  specific  performance.  There  Is 
no  distinction  In  essence  between  the  case  at 
bar  and  the  case  where  a  testator  by  will  de- 
vises blackacre,  which  belongs  to  A,  to  B, 
and  devises  whlteacre,  of  which  the  testator 
Is  seized  to  A.  Yet  It  Is  too  well  settled  for 
discussion  that  A.  cannot  claim  the  devise  of 
whlteacre  without  releasing  blackacre  to  B. 
The  defendant  stands  on  no  higher  or  more 
secure  ground  because  he  had  a  contract 
for  the  conveyance  or  devise  of  the  home- 
stead and  other  property  than  he  would  have 
stood  If  he  had  owned  It  In  fee.  Plainly  the 
testator  could  not  have  Intended  both  his  will 
and  his  contract  with  the  defendant  to  stand. 
Their  provisions  are  utterly  Incompatible. 
The  benefactions  given  by  the  will  to  the 
plaintiff  are  repugnant  in  every  particular 
to  the  terms  of  the  contract  with  the  defend- 
ant. There  is  no  room  for  a  contention  that 
there  was  mistake  or  oversight  on  the  part 
of  the  testator.  His  expression  of  desire  In 
the  win  that  the  defendant  live  on  the  farm 
with  the  plaintiff  and  that  If  they  decided  to 
separate,  the  defendant  should  be  given  a 
reasonable  time  within  which  to  remove, 
demonstate  that  the  testator  had  abandoned 
whatever  Idea  he  once  may  have  entertained 
that  the  homestead  should  go  to  the  defend- 
ant The  case  as  now  presented  is  not  one 
where  all  provisions  of  the  will  must  wait  on 
the  payment  of  damages  for  breach  of  the 
contract  sought  to  be  enforced  by  the  defend- 


ant by  his  action  at  law.  That  la  not  a  mere 
pecuniary  obligation,  but  an  agreement  for 
the  transfer  of  specific  property.  The  con- 
tract and  the  will  cannot  both  stand  accord- 
ing to  their  express  terms.  But  the  defend- 
ant as  a  beneflqiary  under  the  will,  who  has 
in  that  respect  accQ)ted  its  provisions,  is 
barred  from  enforcing  his  contract  to  the 
extent  of  preventing  the  operation  of  the 
will  as  to  other  beneficiaries.  The  defendant 
therefore  comes  within  the  scope  of  the  doc- 
trine of  election.  He  must  dither  relinquish 
his  own  benefits  under  the  will  and  rely 
wholly  on  his  contract,  or  abandon  the  con- 
tract If  he  (diooses  to  accept  the  provisions 
of  the  win  in  his  hehalf.  He  has  made 
his  election.  He  chose  at  the  outset  to  take 
his  benefactions  under  the  will  a^id  has  con- 
tinued constant  in  that  course.  Hyde  v. 
Baldwin,  17  Pick.  308;  Gorham  v.  Dodge, 
122  m.  528,  14  N.  B.  44;  Towle  v.  Towle, 
79  Wis.  596,  48  N.  W.  800;  Utermehle 
V.  Norment,  197  U.  S.  40,  25  Sup.  Ct 
291,  49  L.  Ed.  655,  3  Ann.  Cas.  520;  Central 
Trust  &  Safe  Deposit  Co.  v.  Snider,  [1916] 
App.  Cas.  266,  274;  Jackson  v.  Bevlns,  74 
Conn.  96,  100,  49  AH.  899;  Drake  v.  Wild,  70 
Vt.  52, 57, 39  Atl.  248 ;  Wise  v.  Rhodes,  84  Pa. 
404;  Cox  V.  Rogers^  77  Pa.  160;  BIgelow  on 
Estoppel  (6th  Ed.)  pp.  733,  734,  and  cases 
there  collected. 

[3]  The  plaintiff  In  his  capacity  as  executor 
might  have  set  up  the  defense  of  election  by 
answer  in  the  action  at  law.  Watson  v. 
Watson,  128  Mass.  152;  B.  L.  c.  173,  i  28,  as 
amended  by  St.  1913,  c.  807.  But  ordinarily 
the  remedy  of  an  Independent  suit  in  equity 
is  concurrent  Eustls  Mfg.  Co.  v.  Saco.  Brick 
Co.,  196  Mass.  212,  217,  84  N.  E.  449. 

[4]  There  Is  Jurisdiction  In  equity  to  en- 
Join  the  enforcement  of  a  common-law  Judg- 
ment Brooks  V.  Twitchell,  182  Mass.  443, 
65  N.  E.  843,  94  Am.  St  Rep.  662. 

That  equitable  defense  was  not  pleaded  in 
the  action  at  law  brou^t  by  the  defendant 
against  the  executors  of  the  will  of  his  fa- 
ther. No  reference  is  made  to  It  by  name. 
The  paragraphs  In  that  answer,  pleading  as 
credits  upon  the  plalntifTs  claim  the  amounts 
received  by  him  under  the  wUl,  relate  to  a 
defense  of  a  different  kind.  It  was  so  held 
In  Noyes  v.  Noyes,  224  Mass.  125,  134.  112  N. 
E.  850. 

[6]  Fundamentally,  the  reason  why  the 
plaintiff  may  proceed  at  equity  by  the  pres- 
ent suit  is  that  he  appears  now  in  his  per- 
sonal capacity  as  a  devisee  and  legatee  un- 
der his  father's  will,  whose  individual  prop- 
erty rights  as  such  devisee  and  legatee  will 
be  affected  by  the  enforcement  of  the  action 
against  him  as  executor.  In  this  capacity  he 
does  not  stand  as  he  would  if  his  rights  were 
alone  those  of  the  executor  of  the  will,  but 
he  asserts  Independent  rights.  McCarthy  v. 
William  H.  Wood  Lumber  Co.,  219  Mass.  566, 
107  N.  B.  439,  and  cases  there  collected.  WaU 
V.  Massachusetts  Northeastern  St  Ry.,  229 
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Mass.  608,  118  N.  IB.  864  The  condnct  of 
the  executor  does  not  bind  tbe  plaintiff  In 
his  individual  capacity  in  tliis  particular. 
Tbe  failure  to  plead  election  as  a  defense  to 
the  acti(»i  at  law  on  tbe  contract  by  the  de- 
fendant doea  not  preclude  the  plaintiff  in 
his  IndlTidual  capacity  from  now  relying 
upon  that  doctrine.  In  this  view  of  the 
case  the  question  of  accident,  mi^ake  or 
ignorance  of  the  plaintiff  in  omitting  to 
raise  the  question  of  election  in  the  action 
against  hint  as  executor  is  not  material.  The 
denial  of  the  motion  for  a  new  trial  setting 
np  the  principle  of  election  does  not  bar 
him.  It  Is  not  necessary  t6  determine  what 
mljfht  be  the  effect  of  these  factors  against 
tbe  estate  of  the  testator,  if  it  alone  were 
concerned  in  the  present  suit  Therefore 
cases  like  Fxiller  r.  Cadwell,  6  Allen,  603, 
Payson  t.  Lamaon,  134  Mass.  S98,  46  Am. 
Bep.  348,  and  Boston  &  Maine  R.  R.  ▼. 
D'Almelda,  221  Mass.  380,  108  N.  E.  1065.  re- 
lied upon  by  the  defendant,  are  not  tibntrol- 
llng.  A  decree  is  to  be  entered  affirming  the 
interlocutory  decree  which  overruled  the  de- 
murrer, and  enjoining  the  defendant  from  far- 
ther prosecuting  liis  action  at  law,  but  with- 
out costs. 
So  ordered. 


(as  Mass.  lOQ 

QONDEK  T.  CUDAHT  PACKING  CX).  (four 


(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    May  22,  1919.) 

1.  liicKNSEs  ®=>14(1)  — AxnwuoBiLES  — Fob- 

BIOR    CORFOBATION    A8    NONBBSIDKNT. 

The  provisions  of  the  automobile  law  re- 
apectlns  nonresidents  (St  1914,  c.  204,  {  1)  were 
not  applicable  to  a  foreign  corporation  which 
had  places  of  business  in  Massachusetts,  and 
it  was  subject,  respecting  all  its  automobiles 
within  the  commonwealth,  to  the  absolute  pro- 
hibition against  operating  them  on  the  highway 
unless  registered  in  accordance  with  St.  1909, 
c.  6S4,  S  9. 

2.  MtrwiorPAL  Cobfobationb  *=>705(12)— Atj- 
TOKOBUXB— Operation  of  DirBxaisTKRED 
Cab— LiABitiTT  OF  Owner. 

One  permitting  a  nuisance,  such  as  opera- 
tion of  an  unregistered  automobile  on  a  high- 
way, is  responsible  for  injuries  caused  thereby, 
though  the  car  at  the  moment  is  being  used  in 
the  businesa  or  pleasure  of  another. 

3.  Mabteb  and  Servant  «=»330(3)— Authob- 
iTT  OF  Servant  to  Opebatb  AiiTO]ioBn.B — 

SUFFICIENCT    OF    BVIDENCB. 

In  an  action  against  a  company  for  injuries 
In  a  collision  with  its  automobile  driven  without 
registration  In  Massachusetts  by  the  compa- 
ny's chauffeur  under  direction  of  the  manager 
of  its  New  Hampshire  plant  on  such  manager's 
personal  business,  evidence  held  insufficient  to 
warrant  finding  that  the  company  expressly 
or  impliedly  authorized  Its  manager  to  operate 


the  automobile  or  cause  it  to  be  operated  in 
Massachusetts  on  his  own  business. 

4.  Trial  €=>424— Waiter  of  Requests  fob 

iNaTRUOIIONS— RBUABKS  or  GOITNSEL. 

In  action  for  injuries  in  collision  with  de- 
fendant's automobile,  remarks  of  attorney  for 
defendant  respecting  the  form  of  the  third  ques- 
tion submitted  to  the  jury  held  not  to  amount 
to  a  waiver  of  his  requests  for  instructions 
covering  the  point  that  the  manager  of  de- 
fendant company's  New  Hampshire  branch  was 
not  authorized  to  cause  the  company's  automo- 
bile to  be  operated  on  his  own  personal  business 
in  Massachusetts. 

Bxceptions  from  Superior  Court,  Middlesex 
County ;  Loranos  JS.  Hltt^cock,  Jndge. 

Actions  of  tort  by  John  Gondek,  Josephine 
Gondek,  Edward  Gondek,  and  Mary  Gondek 
against  the  Cudahy  Packing  Company.  Ver- 
dicts for  plaintiffs,  and  defendant  exeats. 
Exceptions  sustalneid. 

The  defendant  filed  the  following  requests 
for  rulings  which  were  denied  by  the  presid- 
ing Justice  and  excepti<ms  doly  taken,  viz.: 

"(1)  On  all  the  evidence  the  plaintiffs  are  not 
entitled  to  recover. 

"(2)  On  all  the  evidence  the  automobile  of 
the  defendant  was  not  being  used  on  the  busi- 
ness of  the  defendant  at  the  time  of  the  acci- 
dent 

"(3)  On  all  the  evidence  the  automobile  of 
the  defendant  was  not  being  used  with  the  per- 
mission of  the  defendant  at  the  time  of  the 
accident 

"(4)  The  automobile  was  duly  registered  ac- 
cording to  die  laws  of  the  state  of  New  Hamp- 
shire, and  was  not  being  used  in  Massachusetts 
in  violation  of  any  laws  of  the  commonwealth 
of  Massachusetts;  it  was  therefore  duly  reg- 
istered and  not  a  trespasser  upon  the  highways. 

"(6)  If  the  automobile  was  being  used  at  tbe 
direction  and  on  the  business  of  one  Lacaillade, 
the  manager  of  the  defendant  such  use  was  not 
in  the  course  of  the  business  of  the  defendant 
and  tbe  knowledge  and  permission  of  Lacaillade 
was  not  knowledge  and  permission  of  the  de- 
fendant 

"(6)  The  permission  of  any  officer  or  manager 
of  the  defendant  to  use  the  defendant's  automo- 
bile for  any  use  other  than  that  of  the  defend- 
ant's business  was  ultra  vires  and  was  not 
therefore  the  act  of  the  defendant 

"(7)  There  is  no  evidence  on  which  the  jury 
would  be  warranted  in  finding  that  the  automo- 
bile at  any  time  during  the  trip  was  being  used 
on  the  business  of  the  defendant 

"(8)  The  defendant  was  a  nonresident  within 
the  meaning  of  the  automobile  statutes  and  the 
automobile  was  duly  registered  in  the  state  of 
the  defendant's  residence;  it  was  therefore  le- 
gally operated  upon  the  highways  of  the  com- 
monwealth. 

"(9)  There  was  no  evidence  that  the  defend- 
ant's automobile  had  been  operated  in  Massa- 
chusetts more  than  twenty  days  in  the  calendar 
year;  the  automobile  was  not  therefore  in  that 
respect  violating  the  statutes  of  the  common- 
wealth and  was  not  a  trespasser  upon  the  Itlgh- 
ways. 


«s9For  other  cases  «••  same  topla  and  KBT-NUUBBR  In  all  Key-Numbered  Olgesta  and  iDdexas 
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"(10)  Eyen  if  it  were  found  that  the  trip  to 
Lawrence  wai  on  the  defendant's  business,  the 
subsequent  trip  to  Lakeview  Park  and  return 
to  Ix>well  was  a  departure  from  the  defendant's 
business,  and  the  defendant  was  not  liable  for 
the  acts  of  Larivee  and  others  during  that  pe- 
riod of  departure. 

"(11)  Such  departure  from  the  defendant's 
business  did  not  terminate  until  the  automobile 
had  returned  to  the  direct  route  back  to  the 
defendant's  place  of  business. 

"(12)  The  permission  of  Lacaillade  to  use  the 
automobile  on  anything  except  the  business  of 
the  defendant  was  ultra  vires  and  therefore 
not  binding  upon  the  defendant 

"(13)  The  negligence  of  Larivee,  the  operator 
of  the  automobile,  was  not  the  negligence  «f 
the  defendant,  and  the  plaintifC  is  not  entitled  to 
recover. 

"(14)  Larivee,  the  driver  of  the  automobile, 
was  not  the  servant  or  agent  of  the  defendant 
at  the  time  of  the  accident,  and  the  plaiatiS 
cannot  recover. 

"(15)  Lacaillade  was  not  an  officer  or  director 
of  the  corporation,  and  any  ultra  vires  act  of 
Ua  sbonld  not  bind  the  corporation. 

"(16)  There  is  no  evidence  that  any  officer 
or  director  of  the  corporation  assented  to  or 
bad  knowledge  of  Lacaillade'a  use  of  automobile 
for  his  own  purpoees." 

After  the  Judge  had  delivered  his  charge, 
tbe  following  colloquy  took  place  at  the 
bencb: 

Tbe  attorney  for  the  defendants  objected 
to  tbe  form  of  tbe  third  question,  and  stated 
that  the  defendant  claimed  that  the  real 
question  was  whether  Lacaillade  bad  author- 
ity, or  whether  it  was  within  the  scope  of  bis 
employment,  to  permit  tbe  use  of  the  auto- 
mobile on  bis  own  business,  and  whether  that 
permission  amounted  to  tbe  consent  of  tbe 
company,  and  tbe  defendant's  counsel  stated 
he  tbon^t  tbat.  If  tbe  manager  had  author- 
ity generally  to  use  tbe  automobile  for  bis 
own  business,  it  would  follow  tlmt  be  would 
have  authority  to  use  It  in  Massachusetts  as 
well  as  tn  Nashua  for  tbat  purpose,  and  that 
he  thought  that  was  tbe  real  question  at  issue 
in  the  case;  that  whether  or  not  Lacaillade 
had  authority  to  permit  tbe  commission  of  an 
illegal  act  was  not  tbe  issue  from  bis  point  of 
view. 

"The  <3oart:  Ton  would  like  to  have  added, 
'Authority  .to  operate  the  automobile  upon  busi- 
ness of  Mr.  Lacaillade'? 

"Mr.  Avery:  Yes;  and  then  whether  it  hap- 
pened on  the  highways  of  Massachusetts  or  not 
I  don'*  care." 

Tbe  court  thereupon  reframed  tbe  third 
question  to  be  submitted  to  the  jury. 

Qua,  Howard  &  Rogers,  Albert  S.  Howard, 
and  Melvln  O.  Rogers,  all  of  Lowell,  for 
plaintiffs. 

H.  S.  Avery,  of  Boston,  for  defendant 

BDOO,  C.  J.  These  are  four  actions  of 
\ort,  whereby  tbe  plaintiffs  seek  to  recover 


compensation  for  injuries  sustained  by  fbem 
on  June  22,  J918,  through  collision  vrith  an 
automobile  owned  by  the  defendant  Con- 
fessedly tbe  plaintiffs,  at  tbe  time  travelers 
on  a  'highway  in  Dracut  In  this  common- 
wealth, were  in  tbe  exercise  of  due  care  and 
the  operator  of  tbe  automobile  was  negli- 
gent The  defendant  is  a  corporation  domi- 
ciled in  Maine,  but  bad  maintained  in  1918 
for  more  tlian  thirty  daya  before  tbe  plain- 
tiffs' Injuries  several  places  of  business  in 
Massachusetts.  It  also  maintained  at  Nash- 
ua, in  tbe  state  of  New  Hampshire,  a  place 
of  business  in  connection  with  which  tbe 
automobile  ia  question  was  used.  It  was 
registered  in  New  Hampshire,  but  not  In 
Massachusetts.  It  was  purchased  in  July, 
1917,  by  the  defendant  on  requisition  from . 
one  Lacaillade,  who  for  over  five  years  bad 
been  manager  of  tbe  defendant's  business 
at  Nashua.  It  appeared  tbat  in  1917  Lacail- 
lade used  tbe  automobile  five  or  six  times  to 
go  from  Nashua  to  Lawrence  in  this  com- 
monwealth, dilefly  on  business  of  bis  own, 
but  there  was  no  evidence  on  the  point 
whether  It  was  registered  In  Massachusetts 
In  that  year.  He  occasionally,  and  whenever 
be  so  desired,  used  It  In  bis  own  business 
around  Nashua  without  complaint  by  the 
defendant.  He  bad  sole  control  over  Its 
use.  He  bad  ten  or  twelve  men  under  him 
In  tbe  employ  of  tbe  defendant  at  Nashua 
where  a  general  meat  pacld.ng  business  and 
tbe  business  of  storing  furs  and  household 
furniture  was  conducted.  There  were  ex- 
ecutive officers  of  tbe  defendant  In  Boston, 
but  none  In  New  Hampshire.  A  general  su- 
perintendent visited  the  Nashua  place  of 
business  every  other  week,  and  perhaps  once 
Or  twice  a  year  other  officers  of  tbe  defend- 
ant went  there.  On  June  22,  1918,  Lacail- 
lade having  sold  a  gas  stove,  which  be  had 
stored  without  pay  for  several  months  in  tbe 
defendant's  storehouse  at  Nashua,  to  bis 
cousin  in  Lawrence,  Mass.,  asked  one  Lari- 
vee, employed  by  the  defendant  as  chauffeur 
at  Nashua,  to  take  the  stove  to  Its  new  own- 
er. It  was  while  returning  to  Nashua  from 
tbat  Journey  to  Lawrence  tbat  tbe  automo- 
bile collided  with  the  plaintiffs,  causing  tbe 
injuries  here  in  suit 

[1]  Tbe  automobile  at  the  time  of  tbe  ac- 
cident was  an  outlaw  upon  tbe  highways  of 
Massachusetts.  The  defendant  was  not  a 
"nonresident"  within  tbe  meaning  of  St 
1914,  c.  204,  I  1,  in  force  on  the  day  of  tbe 
accident  By  tbat  statute  "nonresidents" 
as  used  in  the  automobile  laws,  in  sub- 
stance. Is  defined  to  mean  "residents  of 
states  or  countries  who  have  no  regular 
place  of  abode  or  business  In  this  common- 
wealth for  a  period  of  more  tlian  thirty  days 
in  the  calender  year."  It  Is  conceded  tbat 
the  defendant  bad  places  of  business  in  Mas- 
sachusetts. Therefore  tbe  provisions  of  tbe 
automobile  law  respecting  nonresidents  were 
not  applicable  to  it    It  was  subject  respect- 
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Ing  all  Its  antomoblles  within  tbe  common- 
wealtb  to  the  absolute  prohibition  against 
operating  them  upon  tbe  highway,  unless 
registered  In  accordance  with  our  law  (St. 
1909,  c.  534,  §  9).  Dudley  v.  Northampton 
St  Ry.,  202  Mass.  443,  89  N.  E.  25,  23  Xj. 
R.  A.  (N.  S.)  561;  Holden  v.  McGllllcuddy, 
215  Mass.  563,  565,  102  N.  B.  923;  Dean  v. 
Boston  Elev.  By.,  217  Mass.  495,  49S,  105  N. 
E.  616.  The  words  of  the  statute  are  so  plain 
as  to  render  any  other  construction  not  ra- 
tionally possible.  If  It  be  thought  harsh  to 
tmpose  such  stringent  liability  upon  actual 
nonresidents  who  have  places  of  business  ia 
this  and  other  states  relief  must  be  sought 
from  the  Legislature  and  not  from  the  Judi- 
ciary.   See  St.  1919,  c.  88. 

There  is  no  evidence  whatevej*  to  the  ef- 
fect that  the  automobile  at  the  time  «f  the 
accident  was  being  operated  on  the  business 
of  the  defendant.  The  evidence  shows  that 
it  was  a  personal  matter  of  Lacaillade  upon 
which  it  was  driven  into  Massachusetts. 

[2,  3]  There  is  no  evidence  on  this  record 
which  warrants  the  conclusion  that  the  de- 
fendant expressly  or  impliedly  authorized 
jLacaillade,  the  manager  of  its  Nashua 
branch,  to  operate  or  cause  to  be  operated 
its  automobile  on  the  highways  of  Massa- 
chusetts on  his  own  business.  There  was 
evidence  from  which  the  inference  might  be 
drawn  that  Iiacalllade  was  authorized  to 
use  the  automobile  in  tbe  neighborhood  of 
Nashua  on  his  own  business  and  pleasure. 
The  general  course  of  conduct  would  consti- 
tute evidence  to  that  end.  But  it  was  a 
wholly  different  matter  to  use  the  automo- 
bile in  Massachusetts.  The  operation  of  the 
automobile  in  Massachusetts  by  the  authori- 
ty of  the  defendant  not  only  would  subject 
It  to  a  fine  (St.  1909,  c.  534,  |  10),  but  also 
would  render  it  liable  to  heavy  and  nnusual 
civil  liability.  It  would  be  responsible  for 
injuries  caused  by  the  negligent  operation  of 
the  automobile  even  though  not  at  the  time 
being  used  In  its  business.  The  consequence 
of  one  permitting  a  nuisance,  sach  as  an  un- 


registered automobile  operated  upon  a  high- 
way, is  that  he  is  responsible  for  injuries 
caused  thereby  even  though  It  is  at  the  mo- 
ment being  used  In  the  business  or  pleasure 
of  another.  Oould  v.  Elder,  219  Mass.  396, 
107  N.  E.  59;  Koonovsky  v.  Quellette,  226 
Mass.  474,  116  N.  E.  243,  Ann.  Cas.  1918B, 
1146.  Authority  to  Impose  liabilities  of  this 
kind  upon  the  defendant,  having  their  origin 
in  authority  to  commit  a  crime,  cannot  be 
Inferred  from  mere  employment  as  manager 
of  a  business  dealing  in  the  necessities  of 
Ufe.  For  all  things  done  within  the  natural 
course  of  the  management  of  its  Nashua 
branch  and  in  furtherance  of  its  business  by 
Lacaillade,  the  defendant  would  be  liable. 
On  the  occasion  in  question  the  automobile 
was  not  being  used  to  promote  its  affairs, 
but  for  something  quite  outside  Its  business. 

There  is  nothing  In  the  evidence  which 
warrants  the  Inference  that  the  defendant 
knew  or  ought  to  have  known  that  Lacail- 
lade was  using  the  automobile  in  Massa- 
chusetts for  his  own  business  or  pleasure^ 
so  that  acquiescence  in  such  use  might  be 
Implied.  The  day  of  the  accident  was  the 
first  time  it  had  been  used  In  Massachusetts 
in  1918.  If  it  be  assumed  in  favor  of  the 
plaintiffs  that  the  automobile  was  not  regis- 
tered in  Massachusetts  in  1917,  the  use  of  it 
by  Lacaillade  five  or  six  times  to  visit  Ills 
family  in  Lawrence  is  not  enough  to  fasten 
knowledge,  consent,  and  responsibility  upon 
the  defendant  under  all  the  circumstances. 
It  does  not  appear  that  this  use  was  at  times 
and  under  conditions  likely  to  come  to  the 
attention  of  the  defendant 

[4]  The  defendant's  requests  for  instruc- 
tions plainly  cover  this  point  The  remarks 
of  counsel  respecting  the  form  of  the  third 
question  did  not  amount  to  a  waiver  of  his 
requests  and  do  not  appear  to  have  misled 
the  judge  in  any  particular.  They  were 
made  after  the  requests  for  rulings  had  been 
denied  and  the  law  thus  established  for  the 
trial. 

Exceptions  sustained. 
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(Ut  N.E.) 
(US  Ind.  724) 

INDIANAPOUS  TEIi&PHONB  CO.  T. 
STATE.     (No.  23584.) 

(Supreme   Conrt  of  Indiana.     June   6,    1919.) 

Afpkal  and  Ebkob  «=>1161— OoNrssBion  of 
Ebbob. 
Appellee  having  confessed' error  of  record, 
the  judgment  will  be  reversed,  and  the  case  re- 
manded for  further  proceedings. 

Appeal  from  Circuit  Court,  Marion  County ; 
Louis  B.  Ewbank,  Judge. 

Controversy  between  the  Indianapolis 
Telephone  Company  and  the  State  of  In- 
diana. From  the  Judgment  rendered  the  for- 
mer appeals.,  Beversed  and  remanded. 

li.  Ert  Slack,  of  Indianapolis,  Charles  M. 
Braclelear,  Foster  &  Smith,  and  Myers,  Gates 
&  Ralston,  of  Indianapolis,  for  appellant 

PER  CURIAM.  In  this  case  the  appellee 
confesses  error  of  record.  The  Judgment  is 
therefore  reversed,  and  this  case  is  remand- 
ed for  farther  proceedings. 


4U1 


(188  Ind.  328) 

8ISE  et  aL  t.  STATE  ex  rel.  ERIE  STONE 
CO.    (No.  23247.) 

(Supreme  Court  of  Indiana.    June  8, 1919.) 

Appeai,  and  Ebbob  <g=3544(2)— Mattxbb  Re- 
viEWABUi— BiLi,  OF  Exceptions. 
Any  question  depending  upon  the  evidence 
caimot  be  considered,  where  the  bQl  of  excep- 
tions was  not  filed  within  the  term  in  which  the 
cause  was  tried,  nor  within  the  time  given  by 
the  court  for  that  purpose. 

Appeal  from  Circuit  Court,  Adams  Gonnty; 
David  E.  Smith,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
'  Erie  Stone  Company,  against  J.  Leonard  Slslc 
and  others.    Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

A.  L.  Sharpe,  of  Bluffton,  and  Jesse  O.  Sut- 
ton, of  Decatur,  for  appellants. 

Peterson  tc  Moran  and  O.  J.  Lutz,  ell  of 
Decatur,  Moran  &  Gillespie,  of  Portland,  and 
H.  B.  Heller,  of  Decatur,  for  appellee. 

MXERS,  J.  This  was  an  action  by  appel- 
lee, the  Erie  Stone  Company,  to  recover  upon 
a  contractor's  bond  for  stone  and  material 
furnished  appellants  in  the  construction  of  a 
macadam  road.  The  complaint,  in  two  para- 
graphs, answered  by  general  denial,  a  plea  of 
payment,  set-off,  and  a  counterclaim  in  two 
paragraphs,  with  a  reply  of  general  denial  to 
each  affirmative  paragraph  of  answer  and  to 
each  paragraph  of  the  counterclaim,  formed 


the  Issues  submitted  to  a  Jury  for  trial,  re- 
sulting in  a  verdict  for  ?8,237.&1  In  favor  of 
the  stone  company,  and  judgment  followed  in 
its  favor  against  appellants. 

The  overruling  of  appellants'  motion  for  a 
new  trial  is  assigned  as  error,  and  Is  the  only 
error  assigned  and  not  waived.  The  spedfl- 
catlons  relied  upon  to  support  the  motion  re- 
quire a  consideration  of  the  evidence.  The 
giving  of  certain  instructions  are  challenged, 
but  not  on  the  ground  that  they  were  improp- 
er and  erroneous  upon  any  state  of  the  evi- 
dence admissible  under  the  issues.  The  in- 
structions are  here,  if  at  all,  only  by  a  bill  of 
exceptions.  Appellee  makes  the  point  that 
neither  the  evidence  nor  the  instructions  are 
properly  a  part  of  the  record. 

It  appears  from  the  record  that  the  Jury 
returned  its  verdict  into  the  Adams  circuit 
court  on  May  3,  1916k  On  May  15,  1916,  ap- 
pellants filed  their  motion  and  speciflcations 
for  a  new  trial.  On  October  27,  1916,  appel- 
lants' motion  for  a  new  trial  was  overruled 
and  the  stone  company  was  given  Judgment 
on  the  verdict  On  that  day  appellants 
prayed  an  appeal  to  the  Supreme  Court, 
which  was  granted,  amount  of  bond  fixed, 
and  80  days  given  In  which  to  file  same; 
also  00  days  given  in  which  to  file  their  bill 
of  exceptions.  The  transcript  fails  to  dis- 
close an  order  book  entry  showing  the  filing 
of  any  bill  of  exceptions  within  the  time  al- 
lowed by  the  court,  or  that  any  extension  of 
time' was  given  in  which  to  file  bills  of  excep- 
tion, nor  is  there  any  order  book  entry  or  cer- 
tificate of  the  trial  Judge  showing  that  any 
bill  of  exceptions  was  filed,  or  even  tendered 
to  the  court  for  settlement,  within  the  time 
allowed  therefor.  The  only  order  book  entry 
which  is  of  date  April  23,  1917,  In  any  man- 
ner referring  to  the  filing  of  a  bill  of  excep- 
tions, is  as  follows: 

"Come  now  the  defendants,  by  their  attor- 
ney, A.  L.  Sharp,  and  file  herein  their  bill  of 
exceptions  No.  1  in  these  words,  (H.  I.)  and 
the  same  is  signed,  sealed,  and  made  a  part  of 
the  record  herein." 

This  order  book  oitry  refers  to  what  pur- 
ports to  be  the  bill  of  exceptions  Na  1  em- 
bodying the  evidence,  and  to  which  is  at- 
tached the  certificate  of  the  trial  Judge  in  ef- 
fect authenticating  the  correctness  of  the 
transcript  of  the  evidence  as  made  by  the  re- 
port from  his  shorthand  notes  of  the  evidence 
taken  at  the  trial,  together  with  all  objec- 
tions and  rulings  of  the  court  and  exceptions 
thereto.  This  certificate  is  dated  April  23, 
1917. 

This  state  of  the  record,  as  pointed  out  by 
appellee  and  unchallenged  by  appellants,  and 
which  upon  examination  we  find  to  be  correct, 
compels  us  to  hold  that  neither  the  evidence 
given  in  the  cause  nor  the  instructions  ten- 
dered by  the  appellants  and  refused,  as  well 
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as  the  Instructions  given  by  the  court,  are 
a  part  of  the  record.  Therefore  any  questions 
depending  upon  the  evidence,  or  questions 
pertaining  to  the  Instructions,  are  not  pre- 
sented, for  the  reason  It  clearly  appears  from 
the  record  that  the  bill  of  exceptions  relied 
on  by  appellvits  were  not  filed  within  the 
term  at  which  the  cause  was  tried  nor  were 
they  filed  within  the  time  given  by  the  coutt 
for  that  purpose.  Lengelsen  v.  McGregor,  182 
Ind.  268.  67  N.  B.  524,  70  N.  B,  248;  Taylor 
V.  Schradsky,  178  Ind.  217,  97  N.  E.  790; 
Haehnel  v.  Sddentopf,  63  Ind.  App.  218,  114 
N.  B.  422;  North  American  TTnion  v.>  Oleske 
(App.)  116  N.  B.  68;  Huntlngburg  Bank  v. 
Morgenroth  (App.)  115  N.  E.  798. 
Judgment  affirmed. 


(U»  Ind.  213) 

STATB  ez  reL  DAUBBNSPBGK  v.DATetaL* 
(No.  23508.) 

(Supreme  Court  of  Indiana.     May  27,  1919.) 

1.  Teleobaphs  and  Txlephonks  9=>6  — 
Stockholdebs  —  NmrBEB  ot  Shares  One 
Mat  Hold — Provisions  of  Abtici.es. 

In  view  of  Burns'  Ann.  1914,  |g  5794,  6800, 
articles  of  incorporation  of  telephone  company 
in  question  providing  that  no  one  shall  at  any 
one  time  own  or  control  more  than  five  shares 
of  the  capital  stock  is  without  force,  not  being 
required  by  section  5790,  as  to  articles  of  incor- 
poration, and  owner  of  more  than  five  shares  is 
entitled  to  vote  all  shares;  there  being  no  stat- 
ute or  by-law  to  the  contrary. 

2.  CoBPOBATiONS.«=>55  —  Bt-Lawb  —  Who 
May  Make. 

While  ordinarily  by-laws  are  made  by  the 
stockholders,  yet,  where  the  statute  gives  that 
power  to  the  board  of  directors,  the  stockholders 
cannot  change  it  or  interfere  with  the  board  in 
this  particalar  so  long  as  such  by-laws  are  rea- 
sonable and  do  not  interfere  with  the  vested  and 
substantial  rights  of  the  stockholders  or  are 
not  contrary  to  public  policy  or  established  law. 

3.  Teleobaphs  and  Telephones  «=>6— In- 
oobporation  of  Companies— "Supplemen- 
tal" Act— CoNSTBDiNO  Tooethbb. 

Acts  1881,  c.  101,  entitled  "An  act  concern- 
ing telephone  companies  and  supplemental  to 
an  act  for  the  incorporation  of  manufacturing 
companies,"  etc.,  supplemented  the  manufactur- 
ing act,  and  the  acts  must  be  construed  together 
and  as  applicable  to  telephone  companies ;  "sup- 
plemental" referring  to  "that  which  is  added  to 
a  thing  to  complete  it" 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Series,  Supple- 
mental Act.] 

4.  Statutes  ®=>211— CJonstruction— Titlb— 
Legislative  Intent. 

The  title  of  an  act  may  be  used  as  a  guide 
In  determining  the  intention  of  the  lawmakers. 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty; Ernest  B.  Cloe,  Judge. 


Quo  warranto  on  the  relation  of  George  B. 
Daubenspeck  against  Elbert  H.  Day  and 
others.  From  the  Judgment  rendered,  re- 
lator appeals.  Reversed  and  remanded,  with 
instructions. 

Frederick  Van  Nuys  and  Ellas  D.  Salsbury, 
both  of  Indianapolis,  and  Gentry  &  Campbell, 
of  NoblesviUe,  for  appellant. 

Ehnsley  W.  Johnson  and  Joseph  W.  Hutch- 
inson, both  ot  Indianapolis,  for  appellees. 

MTERS,  J.  This  Is  a  proceeding  in  quo 
warranto  brought  by  the  relator,  George  B. 
Daubenspeck,  against  appellees  to  determine 
the  right  of  each  appellee  to  'the  office  of  di- 
rector of  theUnimi  Telephone  Company  of 
Carmel,  Ind.  Issues  were  formed,  trial  had, 
special  finding  of  facts  made,  and  condu- 
sious  of  law  stated  thereon  in  favor  of  ap- 
pellees, and  Judgment  against  appellant 
The  errors  assigned  question :  (1)  The  ruling 
of  the  trial  court  on  relator's  demurrer  to 
the  second  paragraph  of  answer;  and  (2) 
each  conclusion  of  law. 

The  assignments  of  error  present  the  same 
question.  The  following  facts  taken  from  the 
si)eclal  findings  will  suffice  to  Indicate  the 
question  for  dedslon:  The  Union  Telephone 
Company  was  Incorporated  on  August  19, 
1903,  under  an  act  of  the  General  Assembly 
of  this  state  approved  April  7,  1881  (Acts 
1681,  c.  101),  and  acts  amendatory  thereof 
and  supplemental  thereto.  ''From  then  un- 
til now  the  board  of  directors  has  been  com- 
posed of  five  stockholders.  It  was  the  cns- 
tom  of  the  company  to  elect  annually  three, 
one  for  the  term  of  one  year  and  two  for 
the  term  of  two  years.  96^  shares  Is  a  ma- 
jority of  all  the  shares  of  stock  issued  and 
outstanding.  Appellees  are  now  acting  as 
directors  of  the  company,  claiming  to  have 
been  elected  at  a  regular  annual  stockhold- 
ers' meeting.  The  facts  pertaining  to  their 
election  are  as  follows: 
■  Three  directors  were  to  be  elected.  Tellers 
\Vere  chosen,  and  six  persons,  appellees  and' 
three  others,  all  qualified  for  the  office  of 
director,  were  nominated  to  be  voted  for. 
Appellees  each  received  68  votes  and  all 
counted  for  them.  The  other  three  nominat- 
ed received  96^  votes  each,  but  the  tellers 
only  counted  for  them  2&^t  votes,  and  reject- 
ed and  refused  to  count  the  other  68  on  the 
sole  ground  that  these  votes  represented  68 
shares  of  stock  of  the  company  owned  and 
controlled  by  the  relator  over  and  above 
the  5  shares  voted  by  him,  and  that  to  count 
the  68  votes  would  be  in  violation  of,  and 
contrary  to,  article  11  of  the  articles  of  as- 
sociation, which  reads  as  follows:: 

"No  person,  firm  or  company  can  ever  at  any 
one  time  own  or  control  more  than  five  shares 
of  the  capital  stock  of  this  company,  and  every 
such  person,  firm  or  company  shall  be  entitled  to 
only  one  telephone  connection  for  each  paid-up 
share  of  stock  so  owned." 
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That  Bald  68  shaies  were  not  In  fhe  name 
at  the  relator  on  the  books  of  the  company, 
and  never  had  been,  bat  were  held  by  others 
In  blocks  of  5  shares  or  less,  under  an  agree- 
ment with  the  relator  that  said  stock  should 
be  voted  as  directed  by  him  at  all  stockhold- 
ers' meetings,  and  for  the  purposes  by  him 
of  controlling  the  corporation  and  its  policies 
notwithstanding  article  11. 

[1]  Appellees  claim  that  article  11  has  the 
force  and  effect  of  a  by-law,  and  also  that 
it  amounts  to  a  stipulation  between  the 
'     stockholders  as  to  their  holdings  of  stock. 

The  by-law  contention  of  appellees  cannot 
be  sustained.  The  itower  to  adopt  by-laws  for 
the  government  of  a  telephone  corporation 
and  the  management  of  Its  business,  and  to 
determine  the  manner  in  which  the  stock 
of  the  company  shall  be  held  and  assigned. 
Is  by  statute  conferred  exclusively  upon  the 
board  of  directors.  Sections  8  and  11,  Acts 
1881,  p.  698 ;  sections  5794,  5800,  Bums  1914 ; 
Manufacturers',  etc.,  Co.  t.  Landay,  219  111. 
168,  76  N.  B.  146. 

[2]  Ordinarily  by-laws  are  made  by  the 
stockholders,  but,  where  the  statute  gives 
that  power  to  the  board  of  directors,  the 
stockholders  cannot  change  it  or  interfere 
with  the  board  In  this  particular  so  l(mg 
as  such  by-laws  are  reasonable  and  do  not 
interfere  with  the  vested  and  substantial 
rights  of  the  stockholders,  or  is  not  contrary 
to  public  policy  or  the  established  law  of 
the  land.  State  r.  Anderson,  31  Ind.  App.  34, 
67  N.  E.  207;  Manufacturers',  etc.,  Co.  v. 
Landay,  supra ;  Van  Atten  v.  Modem  Broth- 
erhood of  America,  131  Iowa,  232,  108  N.  W. 
313;  Farmers'  &  Merchants'  Bank  v.  Was- 
son,  48  Iowa,  336^  30  Am.  Rep.  308.  In  this 
case  the  board  of  directors  has  never  as- 
sumed to  pass  any  by-law  other  than  to  de- 
fine the  duties  of  the  president,  secretary- 
'  treasurer,  and  manager.  Neither  of  these 
by-laws  have  any  reference  to  the  holding, 
''  transferring,  or  assigning  of  the  stock  from 
or  to  stockholders.  If  only  the  board  of  di- 
rectors had  i)ower  to  pass  by-laws,  and  none 
were  passed  by  that  body,  limiting  the  num- 
ber of  shares  of  stock  an  Individual  person 
might  own  or  control  In  the  corporation, 
then  It  cannot  be  said  that  a  by-law  on  that 
subject  was  passed  by  any  authorized  ao- 
thorlty.  This  Is  not  a  case  where  the  corpo- 
ration has  exceeded  its  authority  or  Is  In  any 
manner  guilty  of  criticlzable  conduct  Con- 
sequently the  question  before  us  does  not 
Involve  any  act  of  the  corporation,  but  re- 
lates alone  to  the  power  of  the  Incorporators 
to  limit  the  number  of  shares  of  stock  which 
may  be  held  at  any  one  time  by  an  individu- 
al stockholder. 

it  will  be  noticed  that  articles  of  incor- 

I oration    under   the   telephone   act   require 
nly  tliree  affirmative  statements,   namely: 
1  (1)  The  name  assumed  by  the  company;    (2) 
the  counties  or  places  within  which  such 
company  proposes  to  establish,  maintain,  and 
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operate  telephones  and, telephone  exchanges; 
and  (3)  the  amount  of  capital  stock  and  the 
number  of  shares  into  which  it  is  divided. 
Acts  1881,  p.  698,  i  2;  section  5790,  Bums 
1914,  Other  provlMons  of  this  act  provide: 
Section  .6: 

"The  board  of  directors  shall  adopt  by-laws 
for  the  government  of  the  corporation  and  the 
management  of  its  business." 

Section  11: 

'"SUm  board  of  directors  shall  ■  have  power. 
*  *  *  It  may  also,  in  their  by-laws,  deter- 
mine the  manner  in  which  the  stock  of  the  com- 
pany shall  be  held  and  assigned."  Section  5800, 
Bums  1914. 

Section  5  requires  the  principal  office  of 
the  company  to  be  maintained  in  this  state. 
Section  7  limits  the  life  of  corporations  or- 
ganized under  this  act  to  50  years,  and  sec- 
tion 4  as  amended  (Acts'1899,  p.  124): 

"The  stodcholders  shaU  elect,  from  among 
their  number,  not  less  than  three  directors." 

[3]  It  thus  appears  that  this  act  contains 
no  provision  expressly  restricting  stock 
ownerSt)lp  or  any  provision  relative  to  the 
voting  of  the  stock  of  such  company.  The 
title  of  the  act  is: 

"An  act  concerning  telephone  companies,  and 
supplemental  to  an  act  for  the  Incorporation  of 
manufacturing  and  mining  companies  and  com- 
panies for  mechanical,  chemical  and  building 
pnrposes,  approved  May  20,  1852,  and  all  acts 
amendatory  thereof  and  supplemental  thereto; 
and  declaring  an  emergency." 

At  this  point  we  meet  the  Question:  Is  the 
telephone  act  a  part  of  the  manufacturing 
act,  and.  If  so,  must  they  be  construed  to- 
gether and  as  applicable  to  teleijAone  com- 
panies? 

Appellees  insist  that  the  telephone  act  is 
Independent  legislation,  and  to  it  alone  the 
corporation  must  respond,  and  to  which  it 
must  look  for  its  limitations.  True,  this  act 
does  not  purport  to  be  an  amendment,  and 
for  that  reason  it  is  suggested  tliat  these 
acts  must  be  construed  separately,  because 
there  is  no  power  In  the  General  Assembly 
to  pass  supplemental  acts.  This  court  has 
held  otherwise,  and  we  know  of  no  good  rea- 
son why  this  rule  should  be  changed.  Mc- 
Cleary  v.  Babcock,  169  Ind.  228,  234,  82  N. 
E.  453. 

[4]  There  Is  nothing  to  indicate  that  the 
Iieglslature  used  the  word  V^PPlomental" 
in  any  sense  other  than  as  generally  under- 
stood. Thus  considered,  it  will  be  regarded 
as  referring  to  "that  which  is  added  to  a 
thing  to  complete  it."  Bouvier's  Law  Diet 
(Haw.  3d  Rev.)  p.  3187.  It  means  an  addi- 
tion which  cannot  be  made  in  the  form  of  an 
amendment.  "It  is  that  which  supplies  a 
deficiency,  adds  to,  or  completes,  or  extends 
that  whl<ib  is  already  in  existence  without 
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cbaugiag  or  modifying  the  original."  Mc- 
Cleary  v.  Babcock,  supra.  Tlie  title  of  the 
manufacturing  act  is  fully  incorporated  into 
the  title  of  the  telephone  act;  therefore,  if 
the  title  of  an  act  may  be  used  as  a  guide 
in  determining  the  intention  of  the  lawmak- 
ers, and  it  certainly  can,  it  would  be  bard 
to  find  a  title  more  expressive  of  intention 
to  supplement  an  act  than  the  one  under 
consideration. 

At  the  time  the  manufacturing  act  was 
passed,  telephones  and  telephone  companies 
were  unknown,  but  as  time  passed  on  and 
the  demand  for  a  law  authorizing  the  incor- 
poration of  such  companies  arose,  it  was  met 
by  the  General  Assembly  adding  to  the  man- 
ufacturing act,  as  amended  and  supplement- 
ed and  in  force  April  7,  1881,  provisions 
whereby  such  companies  might  be  created, 
and  also  provisions  especially  applicable  to 
this  new  class  of  companies,  and  otherwise 
they  should  be  subject  to'  the  laws  then  in 
force.  But  in  applying  these  laws  it  must 
be  understood  that  the  provisions  of  the 
manufacturing  act  step  In  only  where  there 
is  no  supplemental  provision  covering  the 
point  Involved. 

As  we  have  seen,  by  amended  section  4  of 
the  telephone  act  the  stockholders  are  re- 
quired to  elect  not  less  than  three  directors, 
who  shall  serve  for  one  year  and  until  their 
successors  are  elected.  This  statute,  when 
read  in  connection  with  section  3  of  the  man- 
ufacturing act  (1  Kev.  St  1852,  c.  66)1  makes 
it  the  duty  of  the  stockholders  to  elect  such 
directors  annually.  In  1861  section  4  df 
the  manufacturing  act  of  1852  was  amended 
by  re-enacting  the  privilege  to  absent  stock- 
holders to  vote- by  proxy,  and  by  repealing 
the  limitation  that  "no  one  stockholder  shall 
give  more  than  20  votes,"  and  in  place  there- 
of "and  each  share  of  stock  shall  entitle  the 
owner  thereof  to  one  vote."  This  amend- 
ment has  been  in  force  continuously  since 
Its  adoption.  Aqts  1861,  p.  135 ;  section  5071, 
Burns  1914.  While  section  7  of  the  act  of 
1852  was  amended  in  1891,  yet  no  change 
wag  made  in  that  part  of  the  section  which 
provided  that  "the  stock  of  such  company 
shall  be  deemed  personal  estate,  and  when 
fully  paid  In  shall  be  transferable  In  such 
manner  as  the  by-laws  may  prescribe."  Acts 
1891,  p.  844;   section  5088,  Bums  1914. 

These  considerations  require  us  to  hold 
■that  the  telephone  act  should  be  considered  a 
part  of  the  manufacturing  act,  and  hence  the 
manufacturing  act  of  1852  as  amended  and 
supplemented  must  control  the  rights  of 
the  parties  to  this  appeal. 

We  have  seen  that  the  articles  of  Incor- 
poration must  contain  three  afSrmative 
statements  as  a  condition  precedent  to  a 
legal  incorporation.  When  incorporated,  it, 
and  likewise  the  stockholders,  are  g^^anted 
-certain  rights  and  powers,  and  at  the  same 
time  they  are  subject  to  certain  corporate 
regulations.     For  instance,  upon  the  incor- 


poration of  the  Carmel  Telephone  Company, 
the  statute  provided  that  "the  board  of  di- 
rectors shall  adopt  by-laws  for  the  govern- 
ment of  the  corporation  and  the  management 
of  its  business,"  also  that  the  board  of  di- 
rectors may  by  the  adoption  of  by-laws  de- 
termine the  manner  in  which  the  stock  of 
the  company  shall  be  held,  assigned  and 
transferred.  Sections  5800,  5088,  supra. 
These  restrictions  are  intended  for  the  bene- 
fit of  the  corporation,  whereby  its  rights 
may  be  protected  from  the  transfer  of  stock 
to  irresponsible  persons,  thereby  rendering 
authorized  assessments  worthless,  to  the 
impairment  of  the  company's  credit,  and  for 
the  further  reason  to  enable  the  corporation 
to  know  its  stockholders.  As  to  the  stock- 
holder, he  Is  given  one  vote  for  each  share 
of  stock  owned  by  him,  and.  If  absent  from 
stockholders'  meetings,  he  may  vote  by  proxy. 
His  shares  of  stock  are  to  be  deemed  person- 
al estate  and  transferable  In  the  manner 
prescribed  by  the  by-laws.  In  the  partic- 
ulars mentioned,  the  stockholder  Is  secured 
by  legislative  enactment.  He  knows  bis 
shares  of  stodc  have  been  classed  as  personal 
property,  along  with  which  goes  the  insepar- 
able right  of  alienation  unless  the  paramount 
law  Imposes  some  Inconsistent  restriction.  In 
ciase  of  a  telephode  company  he  is  bound  to 
know  that  the  Legislature  has  confided  to 
the  board  of  directors,  as  a  part  of  the  in- 
ternal management  of  the  corporation's  af- 
fairs, the  power  to  determine  the  necessary 
restrictions  to  be  placed  on  the  alienation 
and  transfer  of  its  stock.  However,  this 
general  authority  of  the  board  Is  qualified 
by  the  declaration  that  the  stock  "shall  be 
deemed  personal  estate,"  thereby  Impliedly 
saying  to  the  board  of  directors  that  all  such 
regulations  or  restrictions,  unless  otherwise 
provided,  shall  be  adopted  in  accordance 
with  the  law  applicable  to  personal  property 
generally.  True,  as  appellees  claim,  the 
Carmel  Telephone  Company  Is  a  voluntary 
association  of  persons  engaged  in  a  common 
enterprise,  but  we  cannot  agree  that  the  ar- 
ticle In  question  Is' Responsive  to  any  sped- 
flcation  in  the  law  which  is  necessary  to  give 
It  any  force  or  effect  as  a  charter  regula- 
tion. O'Brien  v.  Cummings,  13  Mo.  App.  197. 
Nor  con  we  agree  that  the  incorporators  were 
free  to  make  a  law  for  themselves  Umltlng 
every  stockholder  to  not  more  than  5  shares 
of  stock  at  any  one  time.  That  was  a  re- 
striction, no  doubt.  Intended  for  the  benefit 
of  the  corporation,  but  It  Is  with  reference 
to  a  matter  expressly  by  statute  referred  to 
the  board  of  directors  on  which  It  Is  con- 
ceded the  board  had  neglected  to  act. 

From  these  considerations  we  conclude 
that  the  article  In  question  is  without  force 
or  effect;  that  the  facts  fail  to  disclose  any 
legal  restriction  as  to  the  number  of  shares 
of  stock  which  an  individual  stockholder 
may  own  and  control  in  the  Carmel  Tele- 
phone Company.   As  to  the  relator  it  appears 
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that  he  owned  and  controlled  68  shares  of 
stock  which  was  not  In  his  name  on  the  stoclE 
book  of  the  company,  bnt  in  the  name  of 
■other  persons.  However,  persons  represent- 
ing 55  shares  thereof  were  present  In  per- 
son  and  voted  the  same,  and  relator  held 
the  pro}ies  ^f  persons  In  whose  name  thir- 
teen shares  was  so  shown  and  held. 

From  all  the  facts  we  conclude  that  the 
relator  was  the  owner  of  the  stock  In  ques- 
tion, and,  In  the  absence  of  any  statute  or 
valid  by-liiw  to  the  contrary,  was  entitled  to 
rote  the  same,  and  the  fact  that  another 
voted  this  stodk.  will  not  have  the  effect  of 
invalidating  such  votes. 

It  Is  conceded  that  appellees  received  only 
68  votes  each,  and  each  of  their  exponents 
received  96^  votes.  Under  such  circum- 
stances appellees  cannot  be  Regarded  as  the 
choice  of  the  stockholders  at  such  election. 
The  exclusion  and  rejection  of  certain  votes, 
for  the  reason  stated  by  the  tellers,  was  er- 
ror, and,  neither  of  the  appellees  were  duly 
elected.  People  v.  PhUlips,  1  Denlo  (N.  XJ 
388. 

Judgment  reversed,  cans6  remanded,  with 
Instructions  to  the  trial  court  to  restate  Its 
conclusions  of  law  In  accordance  with  this 
opinion,  and  render  Judgment  in  conformity 
with  the  restated  conclusions  of  law. 


<U8  lad.  6SS) 

STATE  ex  rel.  GERBIAN  INVESTMENT  & 
SECURITIES  CO.  T.  CITY  OF  IN- 
DIANAPOLIS et  al.    (No.  23354.)* 

(Supreme  Court  of  Indiana.     May  27,  1919.) 

1.  MANOAMtTB  «s>l— Scops  or  Beuedt. 

Mandamus  will  be  issued  only  in  cases 
where  the  facta  show  a  clear  legal  right  on 
the  part  of  relator  to  the  relief  sought  and  a 
dear  legal  duty  resting  on  the  defendants  to  do 
and  perf  orm<  the  thing  demanded, 

2.  MtTNICIPAl,    COBFOKATIONS    €=>353— StBKKI 
lUPBOVEVKNTB   —  COITTRACTOB— ASSIONIGENT 

OF  AssEssMKNTS— Rights  or  Assioincx. 
Assignment  by  contractor  of  assessments  to 
be  made  on  completion  of  street  improvement, 
and  its  acceptance  by  the  city,  conferred  on  as- 
signee an  equitable  interest  therein,  whidl  was 
subject  to  any  defenses  which  might  exist 
against  contractor,  and  gave  him  no  right 
thereunder  which  contractor  could  not  have 
euccessfully  asserted,  in  absence  of  assignment 

3.  MninoiFAi.  Cobpobationb  $=>365 — Stbkvi 

IlIPBOVEMENTS— ACCXPTANCE    OT   WOBK. 

Under  Bums'  Ann.  St.  1914,  |  8711,  con- 
tractor of  street  improvements  has  no  right 
to  have  work  finally  accepted  by  board  of  public 
works  of  a  city  until  it  is  completed  in  ac- 
cordance with  the  terms  of  the  contract. 

4.  Municipal    Corporations    «=»374(2)    — 
Street    Imfbovsmxnts  —  Final    Assebs- 

HENTS. 

In  view  of  Bums'  Ann.  St  1914,  |  8711,  con- 
tractor's assigiiee  cannot  require  board  of  pub- 


lic works  to  make  final  assessments  to  pay 
for  street  improvements,  unless  the  work  has 
been  finally  accepted. 

5.  Municipal  Cobpobationb  «=»365— Street 
lUFBOVEicENTS— Acceptance  of  Work— Re- 
scission OF  Obdeb. 

Board  of  public  works,  having  made  an  or- 
der approving  report  of  city  engineer  that 
street  improvements  have  been  made  according 
to  contract  and  accepting  the  work,  can  re- 
scind order  upon  discovery  that  work  has  not 
been  properly  constructed,  and  has  duty  of  so 
doing,  unless  rights  of  innocent  parties  have  in- 
tervened, so  as  to  make  such  a  course  inequi- 
table. 

6.  Municipal  Corpobations  <e=>406(l)  — 
Street     Iufbovehents  —  Authority     to 

'  Make  Absessiient. 

Municipality  has  no  power  to  make  assess- 
ment for  street  improvements  without  statu- 
tory authority. 

7.  Municipal  Corporations  «sa374<D  — 
Street  Impbovements— Acts  or  OrFicEBa— 
Payment  or  Oontbact  Price— City's  Lia- 

BILITT. 

In 'awarding  contracts  and  performing  oth- 
er duties  imposed  by  the  statute  authorizing 
assessment  for  street  improvements,  the  mu- 
nicipal officers  do  not  act  in  behalf  of  the  mu- 
nicipality in  such  a  way  as  to  create  any  lia- 
bility against  it  under  the  contract  but  con- 
tract price  is  to  be  paid  for  from  proceeds  of 
special  assessments. 

8.  MuNiotPAL  Cobforations  9=>327— Street 
Improvements— Contracts— Statutwj. 

Street  improvement  contractor  is  bound 
by  the  provisions  of  the  statute  which  author- 
izes the  contract  governs  its  execution,  and 
provides  for  its  acceptance. 

9.  Municipal  Corporations  «=3365— Street 
Improvements  —  Compuanob  with  Ooh- 
TRAOT— Acceptance. 

Board  of  public  work's  decision  as  to 
whether  street  improvements  have  been  made 
in  substantial  accordance  with  the  contract  is 
quasi  judicial  in  its  nature,  and  when  made  is 
condiuBive,  in  absence  of  fraud,  on  all  persons 
affected  thereby,  being  immune  from  collateral 
attack,  and  subject  to  be  set  aside  by  the  court 
only  in  a  direct  proceeding  for  that  purpose 
based  on  fraud. 

10.  Municipal  Corpobations  <&=>365— Street 
Improvements  —  Compliance  with  Con- 
tract—Waiver of  Defects. 

Whether  street  improvement  substantially 
complies  with  contract  is  to  be  determined  by 
board  of  public  works  from  the  real  character 
and  condition  of  the  improvement  tendered  for 
acceptance,  unaffected  by  any  considerations  of 
waiver  arising  from  conduct  of  the  engineers 
or  inspectors  who  superintended  the  work; 
such  engineers  having  no  authority  to  waive 
defects  or  radical  departures  from  the  contract 

11.  Municipal  Corporations  «=>365— Street 
Impbovements  —  Assignment  or  Assess- 
ment—Rights  or  Assignee. 

Where  contractor  assigned  assessments  be- 
fore board  of  public  works  bad  taken  any  ae- 
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tion  toward  accepting  or  rejecting  the  work, 
the  board,  in  rescinding  order  of  acceptance 
thereafter  made,  did  not  prejudice  as^gnee's 
rights;  assignee  being  in  no  more  adyantageons 
position  than  contractor  would  have  occnpied. 

12.  MuNtciPAi.  GoBFORaxiONS  €=3366— Btbebt 

iKFBOVEmNTS— NONCOMFLIANCK    WITH  CON- 

TBAOT— Duty  to  Computtk  Work. 
Contractor's  assignee  cannot  complain  of 
refusal  of  board  of  public  worlcs,  upon  rejection 
of  work  for  noncompliance  witii  the  contract, 
to  take  steps,  by  contract  or  otherwise,  to  com- 
plete the  work  and  make  it  conform  to  the  con- 
tract; the  dtj  being  under  no  duty  to  contract 
or  cause  work  to  be  completed. 

Myers,  J.,  dissenting. 

Appeal  from  Superior  Court,  Marlon  Conn- 
.  ty;    liinn  D.  Hay,  ^udge.    , 

Mandamus  by  the  State,  on  the  relation  of 
tlie  German  Investment  &  Securities  Com- 
pany, against  the  City  of  Indianap<rilB  and 
others.  Judgment  for  defendants,  and  re- 
lator appeals.     Affirmed. 

Florea  &  SeldensUcker  and  Harrey  ft  Aa- 
:  stiU,  all  of  Indlanap<dlts   for   ai)peUaJit. 
.     Samuel  Ashby,  Thos.  D.   Stevenson,  and 

Harry  B.  Todcey,  all  of  Indianapolis,  for 

appellees. 

TiATRY,  O.  3.  This  Is  an  appeal  from  a 
Judgment  In  an  action  of  mandamus,  brought 
by  appellant  against  the  city  of  Indianapolis, 
and  Joseph  A.  Blnk,  George  B.  Gaston,  and 
Ernest  L.  Zelgler,  as  members  of  the  board 
of  public  works  of  said  city.  The  purpose 
of  the  action  was  to  compel  appellees  by 
mandate  to  take  such  steps  as  would  lead  to 
the  adoption  of  a  final  assessment  roll  fix- 
ing a  lien  on  property  abutting  on  Thirty- 
Sixth  street  in  said  dty,  between  the  east 
line  of  Pennsylvania  street  and  the  west  line 
of  Central  avenue,  to  pay  the  cost  of  con- 
struction of  an  improvement  of  that  portion 
of  the  street  made  under  a  contract  between 
the  dty  and  the  Bltu-Mass  Paving  Company. 
The  interest  of  relator  in  the  assessments 
to  be  made  was  acquired  by  an  agreement 
by  which  the  Bltu-Mass  Paving  Company,  as 
a  contractor,  assigned  to  It  the  assessment 
roll  and  all  assessments  to  be  made  therein 
arising  from  the  construction  of  the  Improve- 
ment mentioned,  to  be  held  by  the  relator  as 
collateral  security  for  the  repayment  of  a 
certain  sum  of  money  loaned  by  relator  to 
the  contractor  and  used  by  it  in  paying  for 
labor  employed  and  material  used  in  the 
construction  of  said  Improvement. 

The  case  was  tried  by  the  court  without 
the  intervention  of  a  Jury.  On  proper  re- 
quest the  cottrt  made  a  special  finding  of 
facts  and  pronounced  Its  conclusions  of  law 
thereon  in  favor  of  appellees.  Judgment  was 
rendered  on  the  finding  In  conformity  with 
the  conclusions  of  law.    The  only  error  as- 


signed on  appeal  is  that  the  trial  court  err- 
ed In  its  ooncluslons  of  law  on  the  facta 
found. 

The  special  finding  shows  that  on  the  11th 
day  of  July,  1910,  the  city  of  Indianapolis 
entered  into  a  contract  with  the  Bltu-Mass 
Paving  Company,  by  the  terms  of  which  that 
company  was  to  improve  that  part  of  Thirty- 
Sixth  street  between  the  east  line  of  Penn- 
sylvania street  and  the  west  line  of  Central 
avenue,  except  the  crossing  of  Washington 
boulevard,  the  improvement  to  consist  of  a 
bltu-mass  roadway,  with  curbs  and  other  In- 
cidental work,  according  to  certain  plans 
adopted  by  the  dty.  The  proceedings  under 
which  the  contract  was  let  were  instituted 
and  conducted  under  the  provisions  of  the 
statute  of  the  state  with  reference  to  the  im- 
provement of  streets  by  special  assessments 
on  real  estate  benefited  by  such  Improve- 
ments, and  was  originated  by  the  board  of 
public  works  of  said  dty  on  the  20th  day  of 
May,  1910,  by  the  adoption  of  a  declaratory 
resolution  providing  for  said   Improvement. 

It  further  appears  from  the  finding  that 
the  contractor  executed  and  filed  a  bond  as 
provided  by  statute,  with  the  Fidelity  ft  De- 
posit Company  as  surety  thereon,  which 
bond  was  in  the  penal  sum  of  $4,120,  con- 
ditioned for  the  full  and  faithful  perform- 
ance of  said  contract  by  the  contractor.  This 
bond  was  accepted  and  approved  by  the  prop- 
er officers  of  the  dty.  The  finding  sets  out  at 
length  the  conditions  of  the  bond,  as  well  aa 
certain  provisions  of  the  contract,  the  per- 
formance of  which  the  bond  was  given  to 
secure.  It  thus  appears  that  the  work  to  be 
done  was  to  be  completed  according  to  the 
terms  of  the  contract  on  or  before  the  10th 
day,  of  September,  1910,  and  that  the  con- 
tractor waa  to  pay  all  moneys  due  to  sub- 
contractors, or  to  persons  furnishing  materi- 
al or  labor  for  the  prosecution  of  the  work 
to  be  done  under  the  contract. 

The  court  further  found  that  the  contrac- 
tor entered  on  the  execution  of  the  work 
under  the  direction  and  supervision  of  the 
engineering  department  of  the  city,  and  that 
such  work  was  so  prosecuted  until  the  con- 
tractor claimed  that  it  was  completed  in  ac- 
cordahce  vrith  the  contract  As  the  -woA 
progressed  the  kind  and  character  of  the 
material  used  was  In^ected'by  the  engineer- 
ing department  of  the  dty,  and  on  the  4th 
day  of  November,  1910,  the  dvll  engineer  of 
said  city  reported  to  the  board  of  public 
works  that  the  work  was  completed  accord- 
ing to  the  terms  of  the  contract  and  recom- 
mended that  it  be  accepted  by  said  board. 
On  the  same  day  the  board  of  public  works 
entered  an  order  approving  the  report  of  the 
civil  engineer,  accepting  the  work,  and  di- 
recting the  chief  clerk  of  the  assessment 
bureau  to  prq>are  the  primary  assessment 
roll  for  said  Improvement  In  accordance  with 
the  law.    Thereafter  the  prlmaiy  assessment 
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roll  was  BO  made  and  approved  by  the  board 
of  public  works,  and  the  assessments  so  made 
aggregated  the  full  amount  of  the  contract 
price.  The  board  fixed  the  16th  day  of  No- 
vember, 1910,  as  the  date  on  which  the  own- 
ers of  property  affected  by  the  assessments 
for  such  improvement  might  be  heard  as  to 
any  objections  to  or  remonstrance  against 
such  assessment,  and  the  notice  provided  by 
statute  was  published.  The  hearing  was  not 
finished  on  the  day  fixed,  but  was  continued 
from  time  to  time;  and  on  the  18th  day  of 
December,  1911,  the  board  of  public  works  en- 
tered an  order  rescinding  all  action  previ- 
ously taken  and  setting  aside  the  acceptance 
of  the  work  and  the  approval  of  the  primary 
assessment  roll,  after  which  time  It  refused 
to  further  consider  the  making  of  a  final 
assessment  to  pay  the  cost  and  expenses  of 
such  Improvement 

Some  parts  of  the  roadway,  as  shown  by 
the  finding,  were  constructed  of  material  not 
properly  mixed ,  or  pretpared,  which  parts 
crumbled  away,  and  as  a  result  holes  of  con- 
siderable size  and  depth  were  worn  In  the 
street,  while  other  parts  of  the  street  re- 
mained In  good  condition ;  but  the  court  finds 
that,  as  a  whole,  the  In^rovement  was  no 
benefit  to  the  abutting  property.  As  the  find- 
ing shows,  the  portion  of  the  street  covered 
by  the  work  was  opened  to  public  use  and 
travel  on  the  4th  day  of  November,  1910, 
and  was  used  by  the  public  continuously,  and 
was  being  so  used  at  the  time  of  the  trial. 
During  the  time  it  was  being  so  used  the  city 
on  difTerent  occasions  repaired  worn  places 
In  the  roadway  by  filling  them  with  cinders 
and  with  asphaltnm. 

The  court  finds  that,  before  the  commence- 
ment of  the  action,  rdator  repeatedly  de- 
manded of  the  dty  that  it  take  such  steps  as 
were  necessary  to  cause  said  roadway  to  be 
made  to  comply  with  the  contract,  and  that 
it  do  such  things  as  would  result  In  the  mak- 
ing and  confirmation  of  a  final  (issessment 
roll  to  pay  the  cost  of  the  Improvement,  but 
that  the  city,  about  80  days  before  the  com- 
mencement of  the  action,  finally  refused  to 
take  any  such  steps. 

Belator,  as  shown  by  the  finding,  took  an 
assignment  from  the  contractor  of  all  Its 
beneficial  Interest  in  and  to  all  assessments 
to'be  made  by  the  dty  on  account  of  work 
done  under  the  contract  and  of  the  proceeds 
in  cash  or  bonds  to  be  collected  and  received 
by  virtue  of  such  assessments.  This  assign- 
ment was  made,  on  the  8th  day  of  October, 
1910,  for  the  purpose  of  securing  to  relator 
the  repayment  of  money  to  be  loaned  to  the 
contractor  to  be  used  for  paying  the  costs 
for  the  labor  and  material  which  entered 
into  the  construction  of  the  work.  On  the 
12th  day  of  October,  1910,  relator  loaned 
said  contractor  In  consideration  of  such  se- 
curity the  sum  of  $6,000,  and  on  the  3d  day 
of  November,  1910,  relator  loaned  the  con- 
tractor on  the  strength  of  the  same  security 


the  further  sum  of  $600,  all  of  which  was  to 
bear  Interest  at  the  rate  of  8  per  cent  The 
sums  so  loaned  to  the  contractor  were  ex- 
pended in  paying  for  labor  and  material 
used  In  the  construction  of  the' work.  Short- 
ly after  November  4,  1910,  the  contracting 
company  became  Insolvent  and  so  remained 
at  the  time  of  the  trial,  and  relator  has  no 
security  for  the  repayment  of  the  money  so 
loaned,  other  than  the  rights  and  interests 
acquired  by  said  ■  assignment,  and  has  no 
other  means  of 'collecting  the  amounts  so  due 
It  from  the  contractor,  although  no  part  of 
the  money  so  owing  has  ever  been  paid.  The 
court  also  finds  that,  before  taking  the  as- 
signment and  making  the  loan,  the  relator 
made  Inquiry  of  the  engineering  department 
of  the  city  as  to  the  completion  of  the  work, 
and  was  Informed  by  that  department  that 
the  work  had  been  completed  according  to 
the  contract,  and  that  the  acceptance  of  the 
work  would  be  recommended  by  the  depart- 
ment to  the  board  of  public  works. 

[1]  It  is  well  settled  that  a  writ  of  man- 
date will  be  issued  only  In  cases  where  the 
facts  show  a  clear  legal  right  on  the  part  of 
relator  to -the  reUef  sought  and  a  dear  le- 
gal duty  resting  on  the  defendants  to  do  and 
perform  the  thing  demanded.  State  ex  rel. 
V.  Graham  (1W5)  183  Ind.  68,  108  N.  B.  Ill; 
County  Coundl  v.  State  ex  rel.  (1911)  175  Ind. 
610,  95  N.  B.  253. 

[2]  The  assignment  by  the  contractor  of 
the  assessments  to  be  made  on  the  comple- 
tion of  the  street  improvement  and  its  ac- 
ceptance by  the  dty,  conferred  on  the  as- 
signee an  equitable  interest  therein,  whldi 
was  subject  to  any  defenses  which  might 
exist  against  his  assignor.  Lynip  v.  Alturas 
School  Dlst  (1914)  24  Gal.  App.  426,  141  Paa 
835;  Chambers  v.  Lancaster  (1899)  160  N. 
Y.  342,  54  N.  E.  707;  Summers  v.  Hutson 
(1874)  48  Ind.  228.  The  interest  so  acquired 
is  not  different  in  kind  or  superior  in  diar- 
acter  to  the  rights  which  the  assignor  would 
have  possessed  In  case  no  sndi  as^gnment 
had  been  made.  Nothing  can  be  claimed 
under  the  assignment  until  conditions  have 
arisen  which  would  have  enabled  the  con- 
tractor to  assert  a  claim  successfully  in  the 
absence  of  such  assignment.  JBtna  Trust 
etc.,  Co.  V.  Nackenhorsl  (1919)  122  N.  B.  421. 

[3]  Under  the  statute  the  contractor  has 
no  right  to  have  the  work  finally  accepted 
until  it  is  completed  In  accordance  with  the 
terms  of  the  contract  and  no  duty  rests  <m 
the  board  of  public  works  of  a  dty  to  accept 
such  a  work  until  it  is  so  completed.  Section 
8711,  Bums  1914.  Until  the  work  is  com- 
pleted and  accepted,  there  is  nothing  upon 
whldi  an  assessment  against  the  property 
affected  by  the  work  can  be  based,  as  the* 
statute  authorizes  the  making  of  sudi  as- 
sessments only  after  the  work  lias  been  final- 
ly accepted. 

[4,  S]  It  thus  appears  that  relator  had  no 
right  to  require  the  board  of  public  works  of 
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the  dty  to  make  the  final  assessments  to  pay 
for  the  work,  unless  such  work  had  been 
finally  accepted.  The  special  finding  does 
not  show^that  the  work  was  finally  accepted. 
WhUe  it  appears  from  the  finding  that  the 
board  of  public  works  made  an  order  ap- 
proving the  report  of  the  city  engineers  and 
accepting  the  work  on  the  4th  day  of  No- 
vember, 1910,  and  at  that  time  opened  the 
street  to  the  use  of  the  public,  the  finding 
also  shows  that  the  work,  was  not  properly 
constructed,  and  that,  as  a  whole,  it  was 
of  no  benefit  to  the  property  affected.  Upon 
discovering  this  fact,  the  board  of  public 
works  had  a  right  to  rescind  its  order  ac- 
cepting the  improvement,  which  it  did  on  the 
18th  day  of  December,  1011.  Under  such  a 
state  of  facts  the  board  of  public  works  had 
no  authority  under  the  law  to  make  an  as- 
sessment of  benefits  against  the  property  af- 
fected. 

Relator  attempts  to  invc^e  the  equitable 
doctrine  of  waiver,  relying  on  the  tighth 
finding  as  showing  a  state  of  facts  consti- 
tuting a  waiver  by  the  city  of  its  right  to  re- 
ject the  work  after  it  was  finished  on  ac- 
count of  material  that  had  been  Inspected  by 
the  engineering  department  or  of  work  that 
had  been  done  to  thfe  approval  of  that  depart- 
ment. The  facts  thus  relied  on  are  that  the 
operations  and  work  of  the  contractor,  and 
the  kind  and  character  of  the  materials  used 
in  constructing  the  improvement,  were  su- 
pervised and  inspected,  as  the  work  progress- 
ed, by  the  engineering  department  of  the  city. 
The  theory  of  the  relator  is  that,  by  permit- 
ting defective  material,  or  material  that  was 
not  properly  prepared  and  mixed,  to  be  put 
Into  the  work  after  inspecting  the  same  and 
supervising  the  work  by -.its  engineering  de- 
partm«it,  the  dty  thereby  misled  the  con- 
tractor into  the  belief  that  the  material  and 
work  were  substantially  In  accordance  with 
the  contract  and  were  acceptable  to  the  dty. 
It  Is  asserted  that  It  would  be  inequitable, 
and  that  It  would  work  a  great  hardship  on 
the  contractor.  If  the  dty,  after  the  material 
had  become  a  permanent  part  of  the  Improve- 
ment, were  to  be  permitted  to  assert  that  the 
material  used  or  the  work  done  did  not  con- 
form to  the  contract,  thus  putting  the  con- 
tractor to  the  expense  of  removing  the  part 
of  the  work  con<}pmned  and  of  reconstructing 
it  with  new  material.  There  is  a  line  of 
cases  whldi  hold  that,  where  it  is  the  inten- 
tion of  the  contracting  parties,  as  evidenced 
by  the  contract,  that  the  owner  shall  have  a 
representative  on  the  ground  whose  duty 
shall  be  to  Inspect  material  and  oversee  the 
work  as  It  progresses,  and  to  reject  unsat- 
isfactory material  or  InefiSdent  work  at  once, 
-  the  owner  will  be  held  to  have  waived,  in  the 
absence  of  fraud  or  collusion,  any  sudi  de- 
fects as  his  representative,  adlng  under  audi 
arrangement,  observed  or  could  have  discov- 
ered by   reasonable   Inspection.     Board   at 


Commisslonera  v.  O'Connor  (1893)  137  Ind. 
622,  35  N.  E.  1006,  37  N.  E.  16 ;  SchUess  v. 
Grand  Rapids  (1902)  131  Mich.  52,  90  N.  W. 
700 ;  Wlldey  v.  Fractional  School  Dlst.  (1872) 
25  Mich.  419;  City  Street  Improv.  Co.  v. 
MarysviUe  (1909)  155  Gal.  419,  101  Pac  308, 
23  L.  R.  A.  (N.  S.)  317;  Layoock  v.  Moon 
(1897)  97  Wis.  59,  72  N,  W.  372;  Ashland 
Lime,  etc.,  Co.  ▼.  Shores  (1899)  105  Wis.  122, 
81  N.  W.  186. 

[6]  The  cases  dted  show  that  the  rule  has 
been  held  to  apply  to  work  done  under  con- 
tracts awarded  by  Individuals  and  by  private 
corporations,  and  also  to  contracts  awarded 
by  munidpal  corporations  In  their  corporate 
capadty  for  the  construction  of  any  work  to 
be  done  at  the  general  expense  of  Uie  munic- 
ipality; but  the  attention  of  the  court  has 
not  been  called  to  any  case  in  which  the  rule 
has  been  ai^lied  to  a  local  Improvement  to 
be  paid  for  by  assessments  on  property  spe- 
cially benefited.  Such  Improvements  are 
made  knd  the  assessments  are  imposed  under 
special  statutory  authority,  without  which 
the  munidpality  has  no  power  to  make  as- 
sessments for  sudi  a  purpose.  City  of  Bluff- 
ton  V.  Miller  (1904)  33  Ind.  App.  521,  70  N. 
E.  989;  City  of  V%  Wayne  v.  Shoaff  (1885) 
106  Ind.  66k  5  N.  E.  408. 

[7,  8]  In  awarding  contracts  and  perform- 
ing other  duties  Imposed  by  the  statute  au- 
thorizing such  proceedings,  the  munidpal 
officers  do  not  act  in  behalf  of  the  munid- 
pality in  such  a  way  as  to  create  any  llabUity 
against  It  under  the  contract  The  contract 
price  of  such  an  improvement  can  be  paid 
only  from  the  proceeds  of  special  assessments 
made  under  the  authority  of  the  statute,  and 
the  contractor  Is  bound  by  the  provisions  of 
the  statute,  which  authorizes  the  contract, 
governs  its  execution,  and  provides  for  its 
acceptance.  Under  the  statute,  the  dty  en- 
gineer had  no  power  to  accept  the  work  done 
under  the  contract  That  power  was  lodged 
in  the  board  of  public  works;  and  it  Is  the 
duty  of  tliat  board  to  determine,  before  ac- 
cepting the  work,  that  it  is  completed  in  sub- 
stantial accordanice  with  the  contract. 

[t]  The  dedsion  as  to  whether  the  work 
Is  in  substantial  accordance  with  the  con- 
tract Is  quasi  Judidal  in  its  nature,  and,  when 
made,  is  concluslTe,  in  the  absence  of  fraud, 
on  all  persons  affected  thereby.  Dawson  v. 
Hlpsklnd  (1909)  173  Ind.  216,  89  N.  E.  863; 
Town  T.  Oorman  (1912)  179  Ind.  1,  100  N. 
E.  296.  Sudi  a  decision  is  immune  from  col- 
lateral attack;  but  it  may  be  set  aside  by 
the  court  in  a  direct  proceeding  for  that  pur- 
pose based  on  fraud.  Alsmeler  v.  Adams 
(1916)  62  Ind.  App.  219,  105  N.  E.  1033,  100 
N.  ^.  6S. 

[10]  The  board  of  public  works  Is  required 
to  dedde  whether  the  work  does  or  does  not 
comply  substantially  with  the  terms  of  the 
contract.  This  must  be  determined  from  a 
consideration  of  the  facts»  showing  the  real 
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character  and  condition  ot  the  ImproTement 
tendered  for  acceptance,  nnaffected  by  any 
considerations  of  waiver  arising  from  the 
conduct  of  the  engineers  or  inspectors  who 
sai)erlntended  the  work.  Such  engineers 
have  no  authority  to  waive  any  substantial 
defects  In  material  or  workmanship,  or  to 
recognize  any  radical  departure  frOm  the  re- 
quirements of  the  contract 

[11]  It  appears  from  the  finding  in  this 
case  that  the  defects  were  of  such  a  substan- 
tial nature  as  to  render  the  work  absolutely 
worthless  and  of  no  benefit  to  the  property 
affected.  If  that  fact  had  come  to  the 
knowledge  of  the  board  at  the  time  the  work 
was  tendered  for  acceptance,  it  would  have 
been  its  duty  to  reject  it;  and  the  fact  that 
an  order  of  acceptance  was  entered  on  the 
4fh  day  of  November,  1910,  under  a  misap- 
prehension as  to  the  condition  of  the  work, 
did  not  deprive  the  board  of  farther  power 
to  act  If  the  true  condition  of  the  work  was 
brought  to  its  knowledge  while  engaged  In 
hearing  objectlmis  to  assessments,  it  still 
had  the  imwer  to  set  aside  its  former  order 
of  acceptance  and  to  refuse  to  make  any  final 
assessments  untU  the  work  was  made  to 
conform  substantially  to  the  contract,  and 
It  was  the  duty  of  the  board  to  exercise  that 
power,  unless  the  rights  of  Innocent  parties 
had  intervened,  so  as  to  make  such  a  course 
inequitabla  The  setting  aside  of  an  order  of 
acc^tance  improvidently  made  works  no  in- 
justice to  the  contractor  In  this  case,  and  it 
does  not  appear  that  the  delay  in  taking 
such  action  caused  any  loss  to  the  relator  or 
in  any  other  way  prejudiced  its  rights. 

The  relator  accepted  the  assignment  and 
parted  with  Its  money  before  the  board  of 
public  works  had  taken  any  action  as  to  ac- 
cepting or  rejecting  the  work  done  under  the 
contract.  Therefore  no  claim  can  be  made 
that  the  relator  relied  on  the  order  of  ac- 
ceptance at  the  time  of  taking  the  assign- 
ment and  making  the  loan,  and  that  it  was 
induced  thereby  to  accept  the  security  and 
make  the  loan  when  otherwise  it  would  not 
have  done  so.  Relator  does  not  show  that 
he  was  led  by  reliance  on  the  order  of  ac- 
ceptance to  do  anything  which  placed  him 
in  a  more  unfavorable  position  than  he  would 
ha-ve  occupied  in  case  the  order  had  not  been 
made.  Ko  question  of  estoppel  is  presented 
by  the  findings,  and  the  relator  stands  in  no 
more  advantageous  position  than  the  con- 
tractor would  have  occupied,  in  fase  no  as- 
signment had  been  made. 

[12]  The  relator  is  in  no  position  to  com- 
plain of  the  refusal  of  the  board  to  take 
steps,  by  contract  or  otherwise,  to  complete 
the  work  and  make  it  conform  to  the  contract. 
The  city  was  under  no  duty  to  the  contrac- 
tor to  cause  the  work  to  be  completed.  City 
of  Auburn  v.  State  ex  rel.  (1908)  170  Ind.  611, 
83  N.  E.  997,  84  N.  B.  990. 

The  trial  court  did  not  err  in  Its  conclu- 


sions of  law, 'and  the  judgment  is  therefore 
afiSrmed. 

HAKVBT,  J.,  not  partidpatlns. 
MYERS,  J.,  dissents. 


(188  Ind.  m) 
FAUVREJ  COAL  CO.  v.   KUSHNER. 
(No.  23299.) 

(Supreme  Court  of  Indiana.     May  27,  1919.) 

1.  Master  and  Servant  *=>258(18)— Inju- 
ries TO  Servant  —  Emfloters'  Liabiutt 
Act. 

Employers'  liability  Act  of  1911,  {  2, 
makes  no  distinction  between  general  and  spe- 
cial orders  to  servants,  and  it  is  not  necessary 
in  an  action  by  a  servant  for  Injuries  to  al- 
lege whether  an  order  was  general  or  speciaL 

2.  Pleading   «=17— Dehniteness. 

An  allegation  that  plaintiff  was,  by  the  in- 
struction of  the  defendant  sitting  on  a  car  of 
dirt  while  driving  down  a  mine  entry,  was  a 
direct  averment  of  the  fact  that  defendant  liad 
instructed  the  plaintiff  to  sit  on  said  car  ot 
dirt  while  driving  down  the  entry. 

3.  Pleadino  e=>367(2)  —  Motion  to  Make 
More  Sfechtc. 

Where  a  motion  to  make  a  complaint  more 
specific  might  properly  be  sustained,  it  is  not 
revernble  J  error  to  overrule  it,  if  the  pleading 
is  sufficiently  specific  to  make  apparent  the  pre- 
cise nature  of'the  charge  the  defendant  is  call- 
ed upon  to  meet  and  defend. 

4.  PlEADINO        4=9407     —     CONOLXTSIONS     — 

Waiver  ot  Objection. 
If  no  motion  is  made  to  require  a  party  fil- 
ing a  pleading  to  state  the  facts  necessary  to 
sustain  conclusions  alleged,  all  objections  on 
account  of  the  pleading  of  conclusions  are  waiv- 
ed, under  Acts  1918,  c.  822  (Bums'  Ann.  St 
1914,  {  84Sa). 

5.  Pleading  «=a34(3)  —  Consthuctiok  — 
Inferences— Deuueker. 

In  censtming  a  complaint  where  s  demur- 
rer is  interposed,  it  will  be  deemed  sufficient 
whenever  the  necessary  allegations  can  be  fair- 
ly gathered  from  all  the  averments,  even 
though  stated  illogically,  and,  by  way  of  argu- 
ment all  facta  will  be  deemed  stated  that  can 
be  implied  from  the  allegations  made  by  fair 
and  reasonable  intendment  and  facts  so  im- 
pliedly averred  will  be  given  the  same  force  as 
if  directly  stated. 

9.  Plxadino  «=al7  —  PosmvENEBS  —  Par- 
ticipial Phrases. 
The  rule  that  every  material  fSet  must  be 
positively  and  directly  alleged  has  been  re- 
laxed, and  a  fact  alleged  by  participial  phrases 
will  be  given  the  same  force  and  effect  as 
though  directly  stated. 

7.  Master  and  Servant   ®=>258(1)— Action 
FOB  Injuries— Cojtplaint. 
A   servant's  complaint  for  injuries   is  not 
insufficient .  on  demurrer  merely  on  the  ground 
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that  certain  material  facta  ace  not  directljr 
averred, -and  that  their  existence  is  left  to  in- 
ference. 

8.  Neolioenob   «=3l36(9)  —  Qtjkstions  tob 

JUBT. 

If  reasonable  men  might  honestly  differ 
as  to  whether  negligence  exists,  the  question  is 
for  the  jury. 

8.  MA8TSB    AND    Sekvant    <3=3258@)— Aotion 

FOB  Injubies— Complaint. 
A  servant's  complaint  for  injuries  need  not 
specifically  allege  that  a  duty  was  owing  from 
the  master,  since  the  existence  of  a  duty  de- 
pends upon  the  facts  alleged  and  the  law  will 
imply  its  existence  where  the  facts  pleaded  war- 
rant such  inference.  __ 

10.  Masteb  and  Sebvant   €=3258(1)  —  Ac- 
tion    FOB    INJDBIES — COUFLAINT. 

A  servant's  complaint  showing  that  defend- 
ant owed  plaintifF  a  duty  and  containing  a  gen- 
eral charge  of  the  negligent  failure  to  dis- 
charge such  duty,  which  resulted  in  the  injury 
complained  of,  is  saffldent  to  withstand  a  de- 
murrer. 

11.  Appeal  and  Ebbob   «=3611(3)— Bii,i.  or 
ExoEPnoNB— Filing. 

Where  the  record^does  not  show  that  Bums' 
Ann.  St  1914,  {  661,  relating  to  extension  of 
time  for  filing  a  biU  of  exceptions,  has  been 
complied  with,  aq.  order  extending  the  time  for 
filing  the  bill  of  exceptions  is  void,  and  a  bill 
of  exceptions  filed  during  such  extension  of 
time  is  not  in  the  record. 

12.  Appeal  and  Ebbob    €=»701(1)^Mattee8 

BeVIBWABLB— IN8TBU0TION8.  • 

A  dalm  that  the  court  erred  in  giving  cer- 
tain instructions  because  they  were  not  ap- 
plicable to  the  evidence  and  because  they  as- 
sumed certain  facts  to  be  true  when  there  was 
a  conflict  in  the  evidence  cannot  be  considered 
on  appeal,  where  the  evidence  ia  not  in  the 
record. 

Appeal  from  Clrcnlt  Court,  Vigo  Connty; 
Samuel  D.  Royse,  Special  Jndge. 

Action  by  John  Kushner,  by  Ms  next  friend, 
against  the  Fauvre  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Transferred  from  the  Appellate  Court  under 
Acts  1901,  c.  259.     Affirmed. 

Royse,  IMx  &  Cooper,  of  Terre  Haute,  for 
appellant 

Charles  S.  Batt  and  Walter  S.  Danner, 
both  of  Terre  Haute,  for  appellee. 

WIIXOUOHBY,  J.  This  was  an  action  by 
appellee  against  appellant  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  received  by  appellee  while  he  was  work- 
ing in  appellant's  coal  mine.  The  complaint 
counts  on  a  liability  under  the  Employers' 
Liability  Act  of  March  2,  19U,  and  is  In 
one  paragraph. 

The  appellant  filed  a  motion  to  require  the 
plaintiff  to  make  his  complaint  more  specific 


and  more  definite  and  certain,  and  also  filed 
a  demurrer  alleging  that  said  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant  Both  of  these 
were  overruled,  and  the  appellant  then  filed 
an  answer  in  general  denial  to  the  com- 
plaint, and  the  cause  was  submitted  to  a 
Jury,  resulting  in  a  verdict  for  appellee  in 
the  sum  of  $3,000,  on  which  Judgment  was' 
rendered,  and  from  such  Judgment  appellant 
appeals.  The  errors  relied  on  for  reversal 
are: 

(1)  The  court  erred  in  overruling  the  mo- 
tion of  appellant  to  require  the  appellee  to 
make  the  amended  second  paragraph  of  com- 
plaint (his  complaint  herein)  more  specific 
and  more  definite  and  certain. 

(2)  The  court  erred  in  overruling  appel- 
lant's demurrer  to  amended  second  para- 
graph of  complaint 

(3)  The  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  complaint  alleges: 

That  the  plaintiff  is  an  infant  under  the  age 
of  21  years ;  that  the  defendant  is  now,  and 
was  on  and  for  a  long  time  prior  to  December 
2,  1912,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  Indiana,  and  is  engaged  in  business, 
trade,  and  commerce  in  Vigo  county,  state  of 
Indiana,  and  did  on  and  before  the  2d  day  of 
December,  1912,  and  does  now,  employ  more 
than  five  men ;  that  the  defendant  is  engaged 
in  mining  and  selling  coal,  and  has  a  mine 
located  in  Vigo  connty^  Ind.,  known  as  Ice 
Plant  mine  No.  2 ;  that  plaintiff,  on  the  2d  day 
of  December,  1912,  was  a.  driver  for  the  de- 
fendant in  its  said  mine,  and  as  such  driver 
he  was  employed  by  defendant  to  drive  in, 
along,  and  through  various  entries  of  its  said 
mine,  among  whidi  was  an  entry  in  defend- 
ant's mine  known  as  the  main  east  entry ;  tiiat 
the  defendant  now  has,  and  for  a  long  time 
prior  to  the  2d  day  of  December,  1912,  had,  a 
shaft  sunk  from  the  surface  of  the  earth  to  the 
bed  of  the  coal  beneath,  a  distance  of  some 
200  feet  and  at  the  bottom  of  said  ,shaft  had 
entries  leading  out  from  the  shaft,  and  cross- 
entries  leading  from  the  main  entries,  and 
rooms  turned  off  from  the  main  and  cross  en- 
tries ;  that  leading  off  from  the  bott(»n  of  said 
shaft  was  one  entry  known  as  the  main  east 
entry;  and  that  on  said  main  east  entry  the 
defendant  for  a  long  time  prior  to  said  2d  day 
of  December,  1912,  had  tracks  laid  on  said  main 
east  entry,  composed  of  iron  rails  placed  on 
wooden  ties,  and  over  said  tracks  cars  were 
drawn  by  means  of  mules  up  to  the  switch, 
known  as  the  double  parting  in  said  main  east 
entry,  from  which  double  parting  the  cars  were 
hauled  on  said  main  east  entry  to  the  bottom 
of  the  shaft  to  be  hoisted  through  the  shaft 
to  the  surface  of  the  earth.  Plaintiff  further 
avers  that  he  had,  prior  to  the  2d  day  of  De- 
cember, 1912,  been  employed  as  a  coal  digger, 

and  was  employed  in  room  7,  turned  off 

entry,  turned  off  oitry;  that  the  de- 
fendant had  in  its  employ  William  Brown,  who 
was  the  mine  boss  in  charge  of  the  defendant's^ 
said   mine,  said  Brown  having  full  charge  of 
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aaid  mine  and  full  authority  to  hire  and  dis- 
charge all  the  employes  in  Baid  mine,  including 
this  plaintiff,  and  he  had  charge  of  the  worlc, 
machinery,  and  the  placing  and  disposing  of, 
hiring  and  discharging  employes  therein ;  that 
on  said  2d  day  of  December,  1912,  the  said 
William  Brown,  mine  boss  of  defendant  as 
aforesaid,  instructed  this  plaintiff  to  drive  a 
mule  in  the  hauling  .of  coal,  dirt,  rock,  and 
slate  from  the  various  parts  of  the  mine  to  the 
bottom  of  said  shaft,  and  that  among  the  en- 
tries he  had  to  travel  in  the  work  assigned  to 
him  by  the  said  mine  boss  was  the  said  main 
east  entry,  and  that  he  did  travel  through  the 
said  main  east  entry  in  the  performance  of 
his  work,  and  doing  the  duties  assigned  to  him 
tiy  the  said  mine  boss,  Brown,  as  aforesaid ; 
that  on  said  2d  day  of  December,  1912,  plain- 
tiff was  under  the  diredtion  of  Uie  defendant, 
through  its  said  mine  boss.  Brown,  as  aforesaid, 
hauling  a  car  load  of  dirt  through  the  said  main 
-east  entry;  that  attached  to  said  car  was  a 
mole,  whidi  this  plaintiff  was  driving  for  the 
purpose  of  hauling  said  car  of  dirt  as  he  was 
instructed  to  do  by  the  said  defendant;  tliat 
the  top  of  said  car  he  was  driving  as  aforesaid 
extended  up  to  within  about  one  foot  of  the 
roof  of  said  main  east  entry.  And  plaintiff 
avers  that  in  driving  down  said  main  east  entry 
he  was  in  accordance  with  the  custom,  rules, 
and  usage  obtaining  and  existing  in  defendant's 
mine,  and  with  the  knowledge  and  consent  of  de- 
fendant, and  by  the  instructions  of  defend- 
■ant,  sitting  on  said  car  of  dirt,  and  that  it  was 
necessary  for  him  to  bend  his  body  forward  so 
as  to  prevent  it  from  being  struck  by  coming 
in  contact  with  the  roof,  which  roof  was  about 
one  foot  above  the  car  as  aforesaid.  Plaintiff 
further  avers  that  as  he  was  driving  down  said 
-main  east  entry  as  aforesaid,  and  under  said 

roof,  at  a  point  about :-  feet  from  tbe  bottom 

of  the  shaft,  a  large  boulder  was  carelessly  and 
.  neglig«itly  suffered  and  permitted,  and  for  a 
long  time  had  been  suffered  and  permitted,  to 
project  out  and  down  from  the  roof  for  a  dis- 
tance of  some  six  inches,  and  it  thus  and  there- 
-hy  came  in  contact  with  and  jammed  against 
plaintiff's  shoulders,  injuring  him  as  hereinafter 
described;  that  said  boulder  had  for  a  long 
time  prior  to  the  2d  day  of  December,  1912, 
-carelessly  and  negligently  tiein  suffered  and 
permitted  to  project  out  and  down  from  the 
roof  and  had  by  the  defendant  been  carelessly 
and  negligently  permitted  to  thus  be  and  to 
thus  remain  in  said  roof,  although  it  was  like- 
ly to  injure  this  plaintiff  or  any  one  else  driving 
through  the  mine,  while  riding  upon  a  mine 
car,  in  the  usual  course  of  their  work;  that 
the  said  main  east  entry  was  used  by  the  em- 
ploty&B  of  defendant  in  driving  through  said  en- 
try during  various  times  every  working  day  in 
the  discharge  of  the  defendant's  business.  And 
plaintiff  avers  that  said  stone  carelessly  and 
negligently  projecting  out  and  down  from  the 
said  roof  of  the  said  main  east  entry  as  afore- 
said did  strike  this  plaintiff's  left  shoulder  and 
the  top  of  his  back,  and  the  said  car  in  which 
the  plaintiff  was  riding  waa  moving,  forward 
rapidly  at  said  time,  and  the  said  projecting 
stone  did  wedge  this  plaintlB  down  against  and 
onto  the  said  car  in  which  he  was  riding ;  and 
did  so  firmly  wedge  this  plaintiff  between  the 
said  projecting  stone  and  the  said  car  that  it 
■stopped  the  said  car,  and  the  mule  attached  to 


said  car  continued  to  pull  forward,  but  was  un- 
able to  move  said  car  on  account  of  the  plain- 
tiff being  wedged  in  between  the  top  of  said 
car  and  the  said  projecting  stone  from  the  roof 
as  aforesaid ;  that  the  mule,  in  pulling  forward, 
did  further  mash  this  plaintiff  so  that  he  was 
thrown  off  to  the  side  of  the  car  in  an  uncon- 
scious condition,  and  remained  unconscious  for 
more  than  one  hour,  and  further  injuring  this 
plaintiff  by  causing  a  curvature  of  the  dorsal 
vertebrm  of  the  spine  of  this  plaintiff  and  of 
the  sixth,  seventh,  eighth,  ninth,  tenth,  and 
eleventh  dorsal  vertebree,  and  did  jam  and  in- 
jure the  entire  ba(&  and  spine  and  the  back  of 
both  shoulders  of  the  plaintiff,  and  did  bruise 
the  top  and  the  ba<^  of  his  heaJd,  and  did  punc- 
ture and  injure  both  his  lungs,  and  bruise  and 
injure  his  bowels,  kidneys,  stomadi,  and  did 
crush  and  crowd  his  stomach,  bowels,  and  lungs 
downward  in  his  body,  which  produced  paralysis 
of  the  spinal  nerves  and  displacement  of  the 
stomach,  bowels,  kidneys,  and  liver,  and  did 
crowd  and  push  his  bowels  down  into  his  pelvic 
cavity,  all  to  the  permanent  injury  of  the  plain- 
tiff, and  said  injuries  as  aforesaid  did  affect  all 
the  nerves  in  the  body  of  this  plaintiff,  whidi 
has  left  him  a  nervous,  wreck,  and  has  resulted 
in  injury  to  his  mental  condition,  causing  him 
lapse  of  memory  and  partial  loss,  of  mind. 
Plaintiff  avers  that  before  said  injuries  he  was 
a  strong,  able-bodied  man  of  20  years,  capable 
of  earning  and  did  earn  $5  per  day  as  a  coal 
miner,  and  that  since  his  injury  plaintiff  has 
not  been  able  to  do  any  work,  and  is  permanent- 
ly injured.  Plaintiff  avers  that  said  injury 
was  caused  solely  by  the  carelessness  and  neg- 
ligence of  the  defendant  as  aforesaid  in  care- 
lessly and  negligently  having  and  permitting  a 
boulder  or  stone  to  project  oat  of  the  said  roof 
in  the  said  main  east  entry  a  distance  of  six 
inches,  in  snch  a  manner  as  to  cause  it  to  come 
in  contact  vrith  the  bodies  of  drivers  in  the  usu- 
al course  of  their  work  as  aforesaid,  and  plain- 
tiff has  been  Injured  by  said  carelessness  and 
negligence  of  the  defendant,  in  the  snm  of  $10,- 
000,  for  which  he  demands  judgment 

The  appellant,  in  arguing  its  moti(m  to 
make  the  complaint  more  definite  and  cer- 
tain, says: 

"The  theory  of  the  complaint  is  that  plain- 
tiff was  a  strong,  able-bodied  man  of  20  yean; 
and  that  his  work  was  that  of  a  mule  driver; 
that  the  defendant  permitted  a  stone  or  boulder 
to  project  six  Inches  down  from  a  roof  in  an 
entry  through  which  plaintiff's  work  required 
him  to  go ;  that  the  top  of  the  car  furnished  to 
plaintiff  came  within  one  foot  of  the  roof ;  that 
plaintiff  sat  on  top  of  the  car  because  he  was 
ordered  to  do  so  by  the  defendant." 

On  these  facts  the  appellant  asserts  that 
the  complaint  would  be  demurrable  as  show- 
ing contributory  negligence  on  the  part  of 
plaintiff,  except  as  it  might  be  saved  by  the 
averment  "in  accordance  with  the  custom, 
roles,  and  usage  obtaining  and  existing  in 
defendant's  mine,  and  with  the  knowledge 
and  consent  of  defendant,  and  by  the  Instruc- 
tions of  defendant" — ^In  other  words,  the 
averment  of  obedience  to  an  order. 

It  will  be  observed  that  the  appellant  says 
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that  the  complaint  alleges  that  plaintiff  sat 
on  top  of  the  car.  An  examination  of  the 
complaint  shows  that  it  does  not  contain 
such  allegation.  It  does  not  say  whether  the 
plaintiff  was  riding  on  top  of  the  car  or  on 
the  side  of  the  car  or  on  the  bumpers,  but 
sbnply  says  he  was  sitting  on  said  car  of 
dirt  The  allegation  in  that  respect  is  as  fol- 
lows: 

"And  plaintiff  further  avers  that  in  driying 
down  said  main  east  entry  he  was  in  accord- 
ance with  the  cnstom,  rules,  and  usage  obtain- 
ing and  existing  in  defendant's  mine,  and  with 
the  knowledge  and  consent  of  defendant,  and  by 
the  instruction  of  defendant,  sitting  on  said  car 
of  dirt" 

In  another  place  In  tbe  complaint  It  says: 

"And  plaintiff  further  avers  that  said  stone 
carelessly  and  negligently  projecting  out  and 
down  from  the  said  roof  of  the  said  main  east 
entry  as  aforesaid  did  strike  this  plaintiff's 
ghoidder  and  the  top  of  his  back,  and  the  said 
car  in  which  the  plaintiff  was  riding  was  mov- 
ing forward  rapidly  at  said  time." 

The  appellant  has  not  included  in  hia  mo- 
tion to  make  more  definite  and  certain  any 
request  that  the  plaintiff  be  required  to  state 
upon  what  part  of  the  car  he  was  riding, 
but  simply  assumes  that  he  was  riding  on 
top  of  the  car.  The  appellant  further  says 
In  argument  on  motion: 

"The  complaint  is  sought  to  be  bottomed  on 
the  averment  that  plaintiff  sat  on  top  of  the 
car  because  of  and  in  obedience  and  conformity 
to  the  order  of  defendant ;  that  sudi  order  was 
a  breach  of  defendant's  duty  to  plaintiff  and 
eliminated  the  defense  of  defendant  that  on  the 
face  of  the  pleading  plaintiff  was  guilty  of  con- 
tributory negligence  of  such  nature  as  that  it 
contributed  to  the  proximate  cause  of  the  dam- 
age, and  that  the  appellant  had  a  right  to  have 
the  alleged  instruction  set  out  in  substance  or 
tenor  so  as  to  show  whether  it  was  a  general  in- 
struction or  a  specific  order." 

And  appellant  contends  that  the  order  for 
the  giving  of  which  the  master  can  be  held 
liable  must  be  a  special  order  as  contradis- 
tinguished from  a  general  order. 

[1]  It  was  not  necessary  to  show  by  any 
allegation  In  the  complaint  or  In  any  man- 
ner whether  the  order  alleged  was  general  or 
special,  and  the  defendant's  contention  in 
this  regard  cannot  be  sustained  because  it 
has  been  held  that  section  2  of  the  Bimploy- 
ers'  Liability  Act  of  1911  (Acts  1911,  p.  145; 
section  8Q20b,  Bums  1914)  makes  no  dis- 
tinction between  general  and  special  orders. 
Vivian  ColUerles  Co.  t.  Cahall,  184  Ind.  473, 
110  N.  E.  672. 

[2]  The  allegation  In  the  complaint  that 
the  plaintiff  was,  by  the  Instructions  of  the 
defendant,  sittii)g  on  said  car  of  dirt  while 
driving  down  said  main  east  entry,  was  a 
direct  aveirment  of  the  fact  that  defendant 
had  instructed  the  plaintiff  to   sit  on  said 


car  of  dirt  while  driving  down  said  entry. 
Cumberland  Tel.,  etc.,  Co.  v.  Hatter,  44  Ind. 
App.  625,  89  N.  K  912;  Pittsburgh,  eta,  R. 
Co.  V.  Bir,  56  Ind.  App.  598,  105  N.  BJ.  921. 
In  the  case  of  Pittsburgh,  etc.,  B.  Co.  v. 
Ross,  169  Ind.  3,  80  N.  E.  845,  an  allegation 
of  the  complaint  which  sought  to  establish 
a  duty  toward  .the  plaintiff  at  the  place 
where  he  was  working  was  that  "in  obedi- 
ence to  such  order  [of  Early's]  he  went  be- 
tween said  cars,  and  proceeded  to  adjust  the 
couplers,  using  due  care."  Speaking  general- 
ly of  the  merits  of  a  motion  to  make  the 
complaint  more  spedflc,  the  court  said: 

"That  each  paragraph  of  amended  complaint 
fully  meets  the  requirements  of  good  pleading, 
and  the  several  motiofls  to  make  the  same  more 
si)ecific  were  properly  overruled." 

[3]  In  the  case  of  Ohio,  etc.,  R.  Co.  v. 
Craycraft,  6  Ind.  App.  335,  32  N.  B.  297,  it 
was  held  that  a  complaint  alleging  "that 
the  defendant  on  the  31st  day  of  May,  1889, 
without  any  fault  or  negligence  on  plaintiffs 
part,  carelessly,  negligently,  and  wrongfully 
ran  its  train  over  and  upon  the  defendant's 
brown  horse  mule,"  was  euffldently  spedflc. 
TVliere  a  motion  to  make  more  specific  might 
properly  have  been  sustained,  it  is  not  rever- 
sible error  to  overrule  it  if  the  pleading  is 
sufficiently  specific  to  make  apparent  the 
precise  nature  of  the  charge  the  defendant 
is  called  upon  to  meet  and  defend,  he  is  not 
harmed  by  overruling  such  motion.  Kinmore 
T.  Cresse,  53  Ind.  App.  693, 102  N.  iB.  403. 

It  was  not  error  to  overrule  appellant's 
motion  to  make  the  complaint  more  specific. 

[4]  The  defendant  in  the  memorandnm  at- 
tached to  Its  demurrer  for  want  of  facts 
asserts  that  the  allegations  in  the  complaint 
are  mere  conclusions  and  recitals  of  the 
pleader,  and  that  the  complaint  on  its  face 
affirmatively  shows  contributory  negligence. 
This  contention  cannot  be  sustained.  As  to 
recitals  and  conclusions  the  act  of  April  30, 
1913  (Acts  1913,  p.  850;  section  S43a,  Bums 
1914),  provides  that  all  conclusions  stated  in 
any  pleading,  paper,  or  writing  shall  be  con- 
sidered and  held  to  be  the  allegation  of  all 
the  facts  required  to  sustain  said  conclusion 
when  the  same  is  necessary  to  the  sufficiency 
of  said  pleading,  paper,  or  writing,  and  fur- 
ther provides  that,  a»  against  such  conclu- 
sions, only  the  following  remedy  is  given: 
That  a  motion  may  be  made  to  require  the 
party  filing  such  pleading,  paper,  or  writ- 
ing to  state  the  facts  necessary  to  sustain 
the  conclusion  alleged,  setting  out  therein 
the  facts  claimed  to  be  necessary  thereto. 
If  no  such  motion  Is  made  and  ruled  upon, 
all  objections  on  account  thereof  are  waived. 
It  also  provides  that  all  recitals  In  such 
pleading,  paper,  or  writing  shall  be  consider- 
ed and  held  to  be  allegations  of  fact  when- 
ever necessary  to  the  suffldency  thereof. 

In  this  case  the  defendant  did  not  make 
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any  motion  claiming  that  the  allegratlons  of 
the  complaint  were  conclusions  and  to  re- 
Qulre  the  plaintiff  to  state  the  facts  neces- 
sary to  sustain  the  conclusions  alleged,  set- 
'  ting  out  therein  the  facts  claimed  to  be  nec- 
essary thereto.  The  complaint  charges  ap- 
pellant with  failure  to  furnish  appellee  with 
a  safe  place  in  which  to  work,  and  It  de- 
scribes the  place  and  states  why  It  was  un- 
safe, and  states  the  injury  resulting  from 
such  breach  of  duty.  It  also  shows  by  aver- 
ment that  the  appellee  was  In  the  line  of 
duty  when  Injured,  and  that  he  was  working 
under  the  instructions  of  the  defendant 

[E]  In  construing  a  complaint  where  a  de- 
murrer is  Interposed,  it  will  be  deemed  suf- 
ficient, whenever  the  necessary  allegations 
can  be  fairly  gathered  from  all  the'  aver- 
ments, even  though  stated  lUogically,  and, 
by  way  of  argument,  all  facts  will  be  deemed 
stated  that  can  be  Implied  from .  the  alle- 
'  gatlons  made  by  fair  and  reasonable  in- 
tendment, and  facts  so  Impliedly  averred  wUI 
be  given  the  same  force  as  if  directly  stated. 
Domestic  Block  Coal  C!o.  v.  De  Armey,  179 
Ind.  592, 100  N.  E.  676, 102  N.  E.  99;  Agar  v. 
State,  176  Ind.  234,  94  N.  BL  819;  Valparaiso 
Lighting  Co.  V.  Tyler,  177  Ind.  278,  96  N.  E. 
768;  Richmond  Light,  etc.,  Co.  v.  Ran,  184 
Ind.  117,  110  N.  B.  666. 

[S]  The  rule  that  every  material  fact  must 
be  positlve/y  and  dlrecOy  alleged  has  been 
relaxed,  and  a  fact  pleaded  by  means  of 
participial  phrases  will  be  given  the  same 
force  and  eftect  as  though  directly  stated. 
Darter  v.  Orubb,  66  Ind.  App.  206,  102  N. 
B.843. 

[7]  A  complaint  in  a  servant's  action  for 
personal  injuries  Is  not  Insufficient  on  de- 
murrer merely  upon  the  ground  that  certain 
material  facts  are  not  directly  averred,  and 
that  their  existence  is  left  to  Inference.  Vi- 
vian ColUerles  Co.  v.  Caball,  184  Ind.  473, 
110  N.  E.  672. 

[I]  When  the  court  can  perceive  that  rea- 
sonable men  might  honestly  dltCer  In  thdr 
conclnslons,  and  the  facts,  set  out  in  the  com- 
plaint are  of  a  character  to  be  reasonably  sub- 
ject to  more  than  one  Inference  or  conclu- 
sion as  to  whether  negligence  or  contributory 
negligence  exists,  the  question  is  one  for 
the  jury,  and  cannot  be  determined  as  one 
of  law.  Indiana  Union  Traction  Co.  v. 
Love,  180  Ind.  448,  99  N.  E.  1005. 

[9]  The  complaint  In  this  case  shows  a 
legal  duty  owing  by  the  appellant  to  the  ap- 
pellee (to  use  reasonable  care)  to  make  the 
working  place  of  appellee  safe  for  the  kind 
of  work  which  he  was  doing,  a  breach  of 
that  duty  by  the  appellant,  and  Injury  to 
the  appellee  as  a  result  of  that  breach  of 
duty.  The  complaint  need  not  Bpe<!lflcally 
.  allege  that  a  duty  was  owing  from  defendant 
to  the  plaintiff,  since  the  existence  of  a  duty 
depends  upon  the  facts  alleged  and  the  law 
wUl   imply  its   existence   where  the   facts 


pleaded  warrant  snch  Inference.  Pennsyl- 
vania Co.  V.  Sears,  136  Ind.  460,  S4  N.  E.  16, 
36  N.  E.  353 ;  Rock  Oil  Co.  v.  Brumbaugh,  69 
Ind.  App.  640,  108  N.  E.  260 ;  Bedford,  etc., 
R.  Co.  V.  Ralnbolt,  99  Ind.  551. 

[10]  A  complaint  showing  that  defendant 
owed  the  plaintiff  a  duty  and  containing  a 
general  charge  of  the  negligent  failure  to 
discharge  that  duty  which  resulted  in  the 
Injury  complained  of  is  sufficient  to  with- 
stand a  demurrer.  Einmore  v.  Cresse,  63 
Ind.  App.  693,  102  N.  E.  403. 

The  court  did  not  err  iii  overruling  the  de- 
murrer to  the  complaint 

The  appellant  assigns  as  error  that  the 
trial  court  erred  in  overruling  appellant's 
motion  for  a  new  triaL  The  questions  which 
appellant  seeks  to  present  imder  this  assign- 
ment depend  upon  the  bill  of  exceptions  con- 
taining the  evidence.  The  appellee  asserts 
that  this  bill  of  exceptions  Is  not  properly  in 
the  record  and  is  not  before  this  court 

The  record  shows  that  on  April  10,  1916, 
the  motion  for  a  new  trial  was  overruled, 
and  90  days  given  In  which  to  file  a  bill  of 
exceptions,  and  on  June  14,  1915,  the  time 
within  which  to  file  a  bill  of  exceptions  was 
extended  90  days  from  said  June  14,  1916, 
and  that  on  August  21,  1915,  the  bill  of  ex- 
ceptions was  filed  with  the  clerk  of  the  Vigo 
circuit  court  and  that  said  bill  of  exceptions 
had  been  presented  to  the  trial  Judge  for  set- 
tlement and  signature  August  20, 1915.  The 
time  granted  in  the  original  order  for  filing 
the  bill  of  exceptions  expired  July  9, 1916. 

The  only  proceedings  had  in  this  -cause  to 
secure  an  extension  of  time  was  had  on  the 
14th  day  of  June,  1916,  the  entire  proceed- 
ing being,  as  shown  by  the  record  herein,  as 
follows: 

"Comes  now  the  defendant  herein  by  its  conn- 
'Sel  aforesaid  and  asks  the  court  for  an  exten- 
sion of  time  within  whidi  to  file  a  l>iU  of  ex- 
ceptions herein,  which  said  request  of  defend- 
ant the  court  now  grants. 

"It  is  therefore  ordered  by  the  court  that  the 
time  of  said  defendant  within  which  to  file  said 
bill  of  exceptions  be,  and  the  same  is  hereby,  ex- 
tended 90  days  from  this  14th  day  of  June, 
1915." 

Section  661,  Burns'  R.  S.  1914,  provides 
that,  whenever  time  has  been  given  in  whidi 
to  file  a  bill  of  exertions  containing  the 
evidence,  and  the  party  to  which  such  time 
was  given  is  nnable  to  tender  such  bill  of 
exceptions  within  the  time  given  on  acconnt 
of  the  failure  or  inability  of  the  court  re- 
porter to  prepare  and  fumlSh  a  transcript  of 
the  evidence,  the  court  during  any  subse- 
quent term  of  such  court,  or  the  Judge  there- 
of in  vacation,  may  grant  a  reasonable  ex- 
tension of  the  time  already  granted  within 
which  to  file  such  bill  of  exceptions,  undei 
the  following  provisions: 

(1)  The  party  asking  for  the  extension  of 
time  shall  file  a  written  application  under 
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oath  that  said  party  Is  unable  to  tender  snch 
bill  of  exceptions  within  the  time  given  on 
account  of  the  failure  or  Inability  of  the 
court  rfeporter  to  prepare  and  furnish  a  tran- 
script of  the  evidence. 

(2)  The  party  asking  sndi  re-extension  of 
time  shall  give  the  opposite  party  or  his  at- 
torneys of  record  at  least  three  days'  notice 
of  the  time  when  and  the  place  where  said 
application  would  be  heard. 

(8)  The  application  must  be  made  and  a 
time  for  the  hearing  thereof  set  for  a  day 
prior  to  the  exirtratlon  of  the  time  first  given. 

(4)  No  extension  of  time  shall  be  granted 
In  any  case  unless  it  Is  shown  that  sudi  fail- 
ure or  Inability  of  the  court  reporter  was  not 
caused  by  the  negligence  of  the  party  asking 
such  re-extenslon  of  time. 

[11]  The  record  does  not  show  a  com- 
pliance with  the  statute  (section  661,  Bums 
1914),  but  shows  that  said  statute  was  ig- 
nored. Under  the  facts  as  shown  by  the  rec- 
ord the  order  extending  the  time  for  filing 
the  bill  of  exceptions  is  void,  and  said  bill 
of  exceptions  is  not  in  the  record.  English 
V.  English,  182  Ind.  678, 107  N.  B.  647 ;  Blcb- 
mond  Ught,  etc.,  Oo.  V.  Bau,  184  Ind.  U7, 
llON.  B.  666. 

[12]  The  appellant  claims  that  the  court 
erred  in  giving  certain  instructions  because 
they  were  not  applicable  to  the  evidence  and 
because  they  assumed  certain  facts  to  be 
true  when  there  was  a  conflict  in  the  evi- 
dence regarding  such  facts. 

In  the  absence  of  the  evidence  it  cannot  be 
held  that  there  was  error  in  regard  to  the 
instructions  given  or  in  relation  to  the  re- 
fusal to  give  those  tendered.  Richmond 
Light,  etc.,  Co.  V.  Rau,  supra. 

No  reversible  error  being  shown  in  the  rec- 
ord, the  judgment  Is  affirmed. 


<7S  Ind.  App.  U8) 

PHILLIPS  V.  TOUNT  et  aL    (No.  10054.)* 

(Appellate  Court  of  Indiana,  IMvision  No.  1. 
June  5,  1910.) 

1.  Afpeai.  and  Bbbob  <8=»907(2)  —  Inbtbtjo- 

TIONS— AbSEITCS     or     BVIDSNCK— Pbesuicp- 
TION  AB  BVIDENGK  ADIOTTKD. 

Where  the  evidence  is  not  of  record,  if  in- 
stractions  given  woald  be  proper  under  any 
evidence  which  might  have  been  admitted  under 
the  issues,  the  appellate  court  will  presume  that 
such  evidence  was  in  fact  admitted,  and  will  not 
reverse  the  judgment  for  instructions  given  un- 
less inapplicable  to  any  supposed  case  possible 
under  the  issues. 

2.  Tbiai.  «=9296(7)— Bbbonkoub  iRSTBtroiion 

— CiTBB  OV  Eb'boB. 

In  a  servant's  personal  injnry  acdon,  an 
instruction  that  "the  burden  is  upon  plaintiif  to 
prove  all  the  material  allegations  of  bis  com- 


plaint," which  consists  of  two  paragraphs,  the 
essential  allegationB  of  which  are  the-  same,  but 
states  more  than  one  n^ligent  act,  while  not 
correctly  stating  the  law  of  the  case,  did  not 
require  reversal,  where  the  jury  were  required  to 
consider  all  the  instructions,  and  were  limited 
to  the  negligence  proximately  causing  the  injo- 
ries  complained  of. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vincent  O.  Clifford,  Judge. 

Action  by  Toinyson  Phillips,  by  his  next 
friend,  against  Horace  J.  Yount  and  others, 
as  partners.  Judgment  for  defendants,  and 
plainttff    appeals.     Affirmed. 

Nathan  O.  Bedding,  of  Indianapolis  for 
appellant 

Paul  O.  Davis  and  Fred  B.  Johnson,  both 
of  Indianapolis,  for  api>ellees. 

BBMT,  J.  [1,2]  Appellant,  suing  by  his 
next  friend,  commenced  this  action  agaluA 
appellees,  a  partnership,  for  personal  injuries 
alleged  to  have  been  sustained  by  appel- 
lant as  a  result  of  alleged  negligence  of 
appellees,  in  whose  machine  shop  he  was  at 
the  time  employed.  To  the  complaint  the 
defendants  filed  a  general  denial.  Trial  by 
Jury  resulted  in  a  verdict  for  appellees. 
The  only  error  assigned  Is  the  action  of  the 
court  In  overruling  the  motion  for  a  new 
trial;  and  the  only  questions  presented  for 
our  consideration  arise  upon  exceptions  to 
certain  of  the  court's  instructions.  The 
evidence  Is  not  in  the  record.  Therefore, 
if  the  Instructions  given  would  be  proper 
under  any  evidence  whldi  might  have  been 
admitted  under  the  issues,  this  court  will 
presume  that  such  evidence  was  in  fact  ad- 
mitted, and  will  not  reverse  the  Judgment 
on  instructions  given,  unless  they  are  so 
radically  wrong  that  they  could  not  be  coi^ 
Tect  as  applied  to  any  supposed  case  which 
might  have  beat  made  under  the  issues. 
Bapp  V.  Kester,  125  Ind.  82,  26  N.  B.  141. 
This,  will  preclude  the  consideration  of  all 
the  instructions  '  challenged  eixceptlng  in- 
struction No.  3  given  by  the  court  on  Its  own 
motion.    This  instruction  is  as  follows: 

"Under  the  issues  thus  formed,  the  burden  is 
upon  the  plaintiff  to  prove  all  the  material  al- 
legations of  his  complaint  by  a  fair  preponder- 
ance of  the  evidence  before  he  can  recover." 

It  Is  urged  that  the  giving  of  this  Instruc- 
tion was  reversible  error:  (1)  Because  there 
were  two  paragraphs  of  complaint,  proof  of 
either  of  which  was  sufficient;  and  (2)  for 
the  reason  that  It  was  not  necessary  to  prove 
all  allegations  of  either  paragraph,  but  only 
sudi  as  were  necessary  to  constitute  a  cause 
of  action.  We  find  upon  examination  that 
there  Is  no  material  difference  between  the 
two  paragraphs  of  complaint.  Not  only  that, 
bnt,  as  shown  by  the  record,  the  court  con- 
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strned  tbe  two  paragraphs  as  substantially 
the  same,  and  instructed  the  Jury  that,  "Al- 
though the  complaint  Is  In  two  paragraphs, 
the  essential  aUegatlons  are  the  same  In 
both."  However,  the  complaint  did  state 
more  than  one  act  of  negligence,  any  one  ot 
which  might  have  caused  the  alleged  injury. 
It  will  he  seen  that  the  instmctloD  in  con- 
troversy is  an  instruction  on  the  burden  of 
proof,  and  not  an  Instruction  which  purports 
to  set  forth  averments  of  the  complaint 
that  must  be  proved  to  entitle  the  plaintiff 
to  recover,'  The  instruction,  standing  alone, 
did  not  correctly  state  the  law.  applicable  to 
the  case.  Nevertheless  the  court  by  other 
instructions  told  the  jury  that  In  order  to  re- 
cover, it  was  necessary  for  the  plalntUC  to 
prove  some  act  of  negligence  set  out  in  the 
complaint,  and  that  such  negligence  was  the 
proximate  cause  of  tbe  injuries  of  which 
complaint  was  made.  The  court  also  in- 
structed the  Jury  "all  the  law  applicable  to 
the  case  is  not  embodied  in  any  one  instruc- 
tion,'' but  that,  "in  construing  any  one  in- 
struction, the  jury  must  construe  it  In  the 
light  of,  and  in  harmony  with,  every  other 
instruction  giyen."  There  was  no  reversible 
error  In  giving  Instruction  Mo.  3. 
Judgment  affirmed. 


m  Ind.  App.  246) 

HOME  PACE3N0  &  ICE  00.  r.  CAHILI* 
(No.    10488.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  2&,  1919.) 

1.  Mastbb  AI7D  Sebvant  «=»382— Woskmkn's 

CSOICPENSATION— AOBXKUKNT  FOB  GOUPERSA- 
TIOH. 

The  employer  cannot  complain  of  an  agree- 
ment for  comijensadon  to  an  injured  employ^, 
filed  with  and  approved  by  the  Industrial  Board, 
because  it  made  no  provision  for  payment  dur- 
ing a  period  of  partial  disability  which  might 
enaae  in  the  coarse  of  recovery. 

2.  Mastkb  and  Sbbvant  «s»419— Wobkuer'b 
CoitPBNSATioN— Appeal. 

Where  the  injured  employe  and  employer 
entered  into  an  agreement  for  compensation  ap- 
proved by  tbe  Industrial  Board,  and  employer's 
petition  to  -set  aside  the  agreegient  was  denied 
by  the  board  and  resumption  of  payments  or- 
dered, an  appeal  from  ^uch  decision  cannot 
raise  the  question  that  the  sole  power  to  enforce 
an  award  rests  in  the  drcoit  court. 

8.  Masteb  and  Sebvant  ®=>38^— Wobeuen'b 

Compensation    Act  —  Aobeeuent    as    to 

Compensation.  ■ 

An  agreement  for  compensaticHi  entered  into 

between  an  injured  employe  and  employer  and 

insurance  carrier,  knowing  all  the  details,  made 

pursuant  to  the  Workmen's  (Compensation  Act, 

is  an  admission  of  liability. 


4.  Masteb  and  Sebvant  4=3383— Wobkmen's 
Compensation  Act-^Aobeement  as  to  Com- 
pensation. 
An  agreement  for  compensation,  entered  In- 
to between   an  injured  employ^  and  employer 
and  insnrance  carrier,  approved  by  the  Indus- 
trial   Board,    as   provided    in    the    Workmen's 
Compensation  Act,  has  the  force  and  efEect  of 
an  award. 

6.  Masteb  and  Sebvant  €=>419— Wobkmen's 
Compensation  Act— Aobeement  as  to  Lia- 
biutt; 

An  agreement  for  compensation,  entered  into 
between  an  injured  employ^  and  the  employer 
and  insurance  carrier,  with  knowledge  of  the 
details  of  .accident,  approved  by  the  Industrial 
Board,  as  provided  by  the  W<Mrkmen's  Compen- 
sation Act,  cannot  be  set  aside  at  the  instance 
of  employer  and  insurance  carrier,  merely  to 
enable  the  employer  to  assert  the  subsequently 
raised  contention  that  the  injury  did  not  arise 
out  of  and  in  the  course  of  employment. 

Appeal  from  Industrial  Board. 

Petition  by  the  Home  PacWng  &  Ice  CJom- 
pany  against  William  CahiU,  to  set  aside  an 
agreement  as  to  compensation  under  the 
Workmen's  CJompensation  Act,  which  agree- 
ment waa  filed  with  and. approved  by  the- 
Industrial  Board.  The  petition  having  been 
denied  by  the  Industrial  Board,  tbe  employer 
appeals.    Affirmed. 

Batt  &  Danner,  of  Terre  Haute,  for  appel- 
lant 

A.  J.  Kelley  and  F.  S.  Rawley,  both  of  Tor- 
re Haute,  for  aiH?eIlee. 

DAUSMAN,  J.  On  April  1,  1917,  the  ap- 
pellee received  an  injury  by  accident  while 
at  appellant's  Industrial  plant  Thereafter 
appellant's  insurance  carrier  made  an  inves- 
tigation of  the  matter  and  rexKtrted  to  appel- 
lant that  appellee  was  in  the  employment  of 
appellant  at  the  time  of  the  accident  that. 
appellee's  Injury  arose  in  the  course  of  the 
employment,  and  that  his  average  weekly 
wage  at  said  time  was  $35.  On  November 
6,  1917,  the  parties  hereto  entered  into  an 
agreement  as  to  compensation  under  section 
67  of  the  Workmen's  Compensation  Act 
(Laws  1915,  c.  106).  This  agreement  was 
signed  also  by  the  insurance  carrier,  and  was 
filed  with  and  approved  by  the  Industrial 
Board.  Pursuant  to  the  agreement,  appel- 
lant paid  the  medical,  hospital,  and  surgical 
expenses  occasioned  by  the  injury,  and  also 
compensation  aggregating  $435.60.  On  Au- 
gust 2,  1918,  appellant  filed  its  verified  peti- 
tion to  set  aside  the  agreement  on  the  ground 
(1)  that  It  was  entered  into  by  reason  of  mu- 
tual mistakes  of  fact  and  (2)  that  it  does 
not  fully  comply  with  the  statute. 

The  specific  facts,  concerning  which  it  is 
averred  the  parties  acted  mistakenly,  are  the 
following:  (1)  That  appellee  was  In  the  employ 
of  appellant  when  he  received  the  Injury,  but 
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Ih  truth  he  was  not;  (2)  that  appellee's  av- 
erage weekly  wage  was  $35,  but  In  truth 
was  only  $21.10 ;  and  (3)  that  the  Injury,  by 
accident,  arose  out  of  and  in  the  course  of 
the  employment,  but  in  truth  did  not.  The 
particular  defect,  which  appellant  claims 
constitutes  an  incompleteness,  is  that  it  pro- 
vides compensation  for  the  period  of  total 
disability  only,  and  falls  to  make  any  provi- 
sion for  compensati<Hi  for  any  period  of  par- 
tial disability  which  may,  ensue. 

After  hearing  the  evidence,  the  board  found 
that  there  was  no  mistake,  refused  to  set 
aside  the  agreement,  and  ordered  appellant 
to  resume  payments  thereunder.  We  have 
<x>nsidered  the  evidence  carefully,  and  we  find 
that  it  t^nds  fairly  to  support  the  decision 
of  the  board  with  respect  to  the  alleged  mls- 


[1]  The  alleged  incompleteness  of  the  agree- 
ment, if  it  be  a  defect  at  all,  is  of  such  a 
character  that  appellant  cannot  complain  of 
It  With  some  semblance  of  reason  appellee 
might  complain  of  it  on  the  ground  that  in 
the  course  of  recovery  his  total  disability 
inay  cease  and  a  period  of  partial  disability 
may  follow,  for  which  partial  disability  no 
compensation  is  provided.  But  the  statute 
supplies  a  way  by  which  any  change  in  the 
condition  of  the  workman  may  be  presented 
to  the  board  and  the  proper  relief  obtained. 
'  [21  Appellant  asserts  that  the  board  has 
no  power  to  order  a  resumption  of  payments, 
and  that  the  sole  power  to  enforce  an  award 
rests  tn  the  circuit  court  But  the  attempt 
to  procure  a  dedsioh  on  that  point  in  this 
appeal  is  manifestly  premature. 

[S-5]  The  sufficiency  of  the  petition  to 
raise  the  question  whether  the  Injury  arose 
out  of  and  in  the  course  of  the  employment 
has  not  been  presented.  But  we  deem  it  ad- 
visable to  say  that  we  doubt  the  propriety 
of  permitting  that  question  to  be  tried  on  a 
petition  to  set  aside  an  agreement  for  com- 
pensation. Appellant  earnestly  insists  that 
the  injury  did  not  arise  out  of  the  employ- 
ment, but  does  not  claim  that  there  was  any 
mistake  as  to  any  specific  fact  entering  into 
this  element  Apparently  appellant  and  Its 
insurance,  carMer  were  fully  Informed  con- 
cerning every  evidential  fact,  and  from  these 
facts  they  drew  their  own  conclusion.  Know- 
ing all  the  details,  they  concluded  that  the 
injury  arose  out  of  and  in  the  course  of  the 
employment.  By  making  the  agreement  they 
admitted  and  confessed  liability.  See  Ret- 
mier  v.  Cruse,  119  N.  E.  32.  They  recogniz- 
ed the  agreement  by  continuing  to  make  pay- 
ments thereunder,  but  finally  It  occurred  to 
them  that  perhaps  they  erred  in  their  con- 
clusion as  to  their  liability.  Evidently  their 
petition  was  then  filed  in  the  hope  tSiat  by 
this  procedure  they  could  have  the  board 
determine  whether  the  injury  arose  -out  of 
and  tn  the  course  of  the  employment,  and 
thus  procure  a   review  of  the  very  thing 


which  they  had  determined  for  themselves. 
An  agreement  for  compensation,  made  In 
compliance  with  the  statute  and  approved 
by  the  board,  has  the  force  and  effect  of  an 
award.  In  re  Stone,  117  N.  E.  669.  It  would 
seem  that  an  award  resting  on  an  agreement 
ought  not  to  be  set  aside  for  the  mere  pur- 
pose of  permitting  an  employer  to  try  out 
the  merits  of  his  confession  of  liability.  It 
may  be  proper  in  a  proceeding  of  this  char- 
acter to  show  that  there  was  a  mistake  as  to 
some  specific  fact  which  would  result  in  mod- 
ifying the  award  in  some  particular;  but 
we  are  Inclined  to  the  opinion  that  the  ques- 
tion of  liability  cannot  be  raised  in  this  man- 
ner. It  is  doubtful,  also,  whether  the  stat- 
ute contemplates  an  appeal  from  the  action 
of  the  board  with  respect  to  petitions  of 
this  kind. 

The  action  of  the  Industrial  Board  is  af- 
firmed. 


(70  Ind.  App.  237) 
BRTJOB  et  aL  v.  HTJBBBMi  et  aL    (Na  9862.) 

(Appellate  Ooort  of  Indiana,  Divtaion  No.  2. 
May  27, 1919.) 

1.  JUBT  €=s»14(2)— At  Law  ob  iw  EQurnr. 

While  plaintiffs  who  rendered  services  for 
defendant  in  a  suit  by  her  for  divorce  would 
have  had  their  equitable  lien' upon  note  given 
by  husband  in  settlement  of  property  rights,  yet 
where  they  averred  that  note  was  assigned  by 
delivery  without  indorsement  as'  collateral  se- 
curity to  secure  sum  due  for  legal  services,  the 
case  was  triable  by  a  jury. 

2.  Tbial  <e=>341  —  Monow  fob  Vbnib*  Db 

Novo— TiMK  FOB  FlLIBfQ. 

Plaintiff's  motion  for  a  venire  de  novo  was 
timely,  though  not  filed  until  after  judgment 
against  one  defendant,  where  plaintiffs  were  not 
seeking  relief  from  such  judgment,  but  from 
judgment  in  favor  of  the  other  defendants,  mo- 
tion being  filed  before  judgment  was  rendered 
for  the  other  defendants,  which  judgment  was 
the  final  judgment  in  the  cause. 

8.  Tbial  ®=>849(4)— Intebbooatomes  With- 
otrr  Genebai  'V'ebmot— Effect. 
In  view  of  Burns'. Ann.  St  1914,  S  672, 
interrogatories  were  without  force  as  to  two  of 
defendants,  where  there  was  no  general  verdict 
as  to  them,  and  judgment  in  their  favor  is  a 
nullity. 

4.  Tbial  <S=a341  —  Venibe  Dk  Novo  as  to 
Whou:  Case. 
Though  there  was  a  general  verdict  as  to  one 
defendant,  so  that  judgment  against  her  was 
not  a  nullity,  the  venire  de  novo  must  be  as 
to  the  whole  case,  judgment  as  to  the  other  de- 
fendants being  a  nullity,  .since  there  was  no 
general  verdict  as  to  them,  so  that  answers  to 
interrogatories  were  of  no  force. 

Appeal  from  Circuit  Court,  Starke  Coun- 
ty;  W.  C.  Pentecost,  Judge. 
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Action  by  MQo  M.  Bruce  and  another 
against  Mary-E.  Hnbbell  and  others.  From 
Judgment  that  plaintiffs  take  nothing  on 
their  complaint  against  the  unnamed  defend- 
ants, plaintiffs  appeal.  Reversed,  with  in- 
structions. 

Oscar  B.  Smith,  of  Knox,  and  Otto  J. 
Bruce  and  W.  Vincent  Xoukey,  both  of 
Crownpoint,  for  appellants. 

C.  W.  Barker,  of  Winamac,  and  Wm.  J. 
Heed,  of  Knox,  for  appellees. 

,  NICHOLS,  P.  J.  This  action  Is  to  re- 
cover a  balance  due  appellants  as  attorneys 
for  professional  services  rendered  by  them 
for  appellee  Mary  E.  Hubbell,  in  a  suit  by 
her  for  divorce  against  appellee  Lewis  W. 
Hubbell,  and  to  enforce  the  collection  of  a 
note  executed  by  appellees  Lewis  W.  Hubbell 
and  Joseph  L.  Beesley  to  appellee  Mary  E. 
Hubbell,  In  the  sum  of  $500,  which  note.  It 
is  alleged,  was  assigned  and  delivered  by 
said  Mary  E.  Hubbell,  without  indorsement, 
to  appellants  as  collateral  security  for  the 
balance  due  them  as  aforesaid,  and  out  of 
the  proceeds  of  which  said  note  appellants 
seek  to  enforce  the  collection  'of  their  de- 
mand against  said  Mary  E.  Hubbell. 

The  complaint  was  In  two  paragraphs,  up- 
on which  issues  were  formed,  and,  after  de- 
mand by  appellants  that  the  cause  be  tried 
by  the  court  without  the  intervention  of  a 
jury,  which  demand  was  overruled,  the  cause 
was  submitted  to  a  Jury  for  trial,  which  re- 
turned a  general  verdict  in  favor  of  appel- 
lants, against  appellee  Mary  E.  Hubbell,  for 
$225,  with  16  interrogatories  submitted  by 
the  court,  and  their  answers  thereto.  There 
was  no  general  verdict  against  the  appellees 
Lewis  W.  Hubbell  and  Joseph  L.  Beesley. 
October  20,  1916,  Judgment  was  rendered  in 
favor  of  appellants,  and  against  appellee 
Mary  B.  Hubbell  on  the  general  verdict 
against  her  for  $225  and  costs.  October  27, 
1916,  appellants  filed  their  motion  for  a  ven- 
ire de  novo,  which  was  overruled,  and  there- 
after on  said  date  the  court  rendered  final 
.Judgment  that  appellants  take  nothing  on 
their  complaint  against  appellees  Lewis  W. 
Hubbell  and  Joseph  L.  Beesley,  and  that  said 
appellees  recover  costs  of  appellants.  From 
this  -Judgment  this  appeal  is  prosecuted. 

The  errors  assigned  as  grounds  for  a  new 
trial,  and  which  are  considered  in  this  opin- 
ion are:  (1)  Overruling  appellants'  demand 
for  trial  by  court  instead  of  jury;  (2)  over- 
ruling appellants'  motion  for  venire  de  novo. 

In  the  ^t  for  divorce,  the  property  rights 
were  settled  between  the  parties  by  payment 
of  $5,000  to  appellee  Mary  E.  Hubbell  by  ap- 
pellee Lewis  W.  Hubbell,  $500  of  which  sum 
was  paid  Jn  cash,  and  the  remainder  thereof 
by  the  execution  of  a  series  of  nine  promis- 
sory notes,  eadi  in  the  sum  of  $500  and  ex- 
ecuted by  appellees  Lewis  W.  Hubbell  and 
Joseph  L.  Beesley,  the  note  Involved  herein 
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being  one  of  such  series.  As  to  the  balance 
due  appellants  for  their  services,  the  first 
paragraph  is  upon  an  account  stated,  alleg- 
ing a  balance  due  appellants  of  $225,  with 
6  per  ceat.  interest,  and  .$50  for  appellants' 
attorneys,  for  the  collection  of  said  note.  It 
is  averred  that  said  appellee  Mary  EI  Hub- 
bell, by  and  through  her  agent  (who  was 
her  son),  assigned  said  note  to  appellants  by 
delivery,  without  a  written  indorsement  up- 
on the  back  thereof,  said  note  being  so  deliv- 
ered as  collateral  security  for  the  purpose 
of  securing  the  payment  of  the  sum  due  ap- 
pellants; that  said  sum  for  services  is  due 
and  unpaid,  and  demand  for  payment  there- 
of has  been  made,  but  appellee  Mary  E.  Hub- 
bell falls  and  refuses  to  pay  the  same;  and 
that  said  note  is  due  and  unpaid,  and  appel- 
lants have  been  required  to  employ  an  at- 
torney to  prosecute  this  cause  of  action. 

There  is  demand  for  Judgment  against  ap- 
pellees Lewis  W.  Hubbell  and  Joseph  L. 
Beesley  on  said  note,  and  for  Judgment 
against  appellee  Mary  E.  Hubbell,  for 
amount  due  a^^ellants  as  stated,  and  that 
such  sum  be  declared  a  lien  upon  the  amount 
recovered  upon  the  said  promissory  note. 

The  second  paragraph  is  predicated  upon 
the  quantum  meruit,  alleging  a  balance  due 
of  $275,  and  that  appellee  Mary  E.  Hubbell 
delivered  said  note  without  indorsement  to 
appellants  to  secure  to  the  appellants  the 
payment  of  their  fee  for  services  rendered, 
and  that  th^  have  a  lien  thereon  therefor. 

[1]  Appellants  contend  that  this  suit  is 
to  enforce  an  attorney's  equitable  lien,  which 
appears  by  each  paragraph  of  the  complaint, 
and  that  therefore  the  action  Is  tn  equity, 
and  that  it  was  error  for  the  court  to  refuse 
their  demand  for  a  trial  by  the  court  with- 
out the  intervention  of  a  Jury.  We  fully  rec- 
ognize the  equitable  right  of  an  attorney  to 
his  lien  upon  the  fruits  of  the  judgment 
which  by  bis  labor  and  skill  he  has  obtained 
for  his  client,  and  his  right  of  payment  out 
of  any  funds,  choses  in  action,  or  other  thing 
of  value  which  he  may  hold  as  a  result  of 
his  efforts  under  his  employment.  In  this 
case,  under  a  paragraph  of  complaint  with 
proper  averments.  It  is  apparent  that  appel 
lants  could  have  had  their  equitable  lien  oii 
the  proceeds  of  the  note  involved,  regardless 
of  the  question  of  any  agreement  with  their 
client  A  full  discussion  of  attorneys'  liens 
is  found  in  6  C!orpns  Juris,  765.  But  it  is 
averred  in  the  complaint  in  this  case  that 
the  note  Involved  was  assigned  by  delivery, 
without  Indorsement,  as  collateral  security, 
to  secure  the  sum  due  ai^ellants  for  their  . 
services.  We  do  not  need  to  cite  authorities 
sustaining  the  proposition  that  one  holding 
a  note  as  collateral  may  sue  on  It  in  his  own 
name,  without  even  averring  that  he  so  holds 
it,  and  that  such  suit  is  triable  by  a  Jury. 
The  case  was  prt^erly  submitted  to  the  Jury 
for  trial. 

[2]  Appellees  contend  that  the  motion  toe 
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a  renire  de  noTo  Is  not  available  to  appel- 
lants for  the  reason  that  it  was  not  filed  un- 
til after  the  Judgment  against  appellee  Mary 
B.  Hubbell.  Appellants  are  not  seeking  re- 
lief from  this  Jndgment,  but  from  the  Judg- 
ment rendered  in  favor  of  appellees  liewia 
W.  Habbell  and  Joseph  L.  Beesler,  and  their 
motion  for  a  venire  de  novo  was  filed  before 
the  Judgment  was  rendered  In  favor  of  the 
last-named  appellees,  which  was  the  final 
Judgment  In  this  cause.  A  venire  de  novo 
may  be  granted  at  any  time  before  final 
Judgment.  Parker  v.  Hubble,  75  Ind.  680. 
[3,4]  It  Is  provided  by  Acta  1897.  p.  128 
(section  572,  Bums'  B.  S.  1914),  that— 

In  "all  actions  hereafter  tried  by  a  jury,  the 
jary  shall  render  a  general  verdict,  but  in  all 
cases  when  requested  by  either  party,  the  court 
siiBlI  instruct  them  when  they  render  a  general 
verdict  to  find  specially  upon  particular  ques- 
tions of  fact  to  be  stated  to  them  in  writing  in 
.  the  form  of  interrogatories,"  etc 

It  had  been  decided  by  numerous  author- 
ities, before  the  statute  above  quoted,  that 
aniiwers  to  Interrogatories  without  a  general 
verdict  are  of  no  force.  Eudaly  v.  Eudaly, 
87  Ind.  440;  Taylor  v.  Burk,  91  Ind.  252; 
L.<  N.  A.  &  C.  By.  Co.  v.  Worley,  107  Ind.  820, 
7  N.  B.  215;  'Toii  v.  Fenton,  66  Ind.  25. 
Since  there  was  no  general  verdict  as  to  ap- 
'P^ees  Lewis  W.  Hubbell  and  Joseph  L. 
Beesley,  and  therefore  since  the  interroga- 
tories were  without  force  as  to  them,  the 
Jndgment  in  their  favor  was  a  nullity. 
While  there  was  a  general  verdict  as  to  one 
of  the  appellees,  the  venire  de  novo  must  be 
as  to  the  whole  case.  Maxwell  v.  Wright, 
160  Ind.  516,  67  N.  B.  267;  Wys<mg  v.  Nealls, 
13  Ind.  App.  165,  41  N.  B.  388.  Other  al- 
leged errors  are  discussed,  but  we  do  not 
deem  it  necessary  to  consider  them. 

The  Judgment  is  reversed,  with  instruc- 
tlons  to  the  trial  court  to  sustain  the  motion 
for  a  venire  de  novo,  and  for  further  pro- 
ceedings. 


(77  Ind.  App.  EZ3) 

STBNGEB  V.  METBOPOI/ITAN  UFB  INS. 
CO.     (No.  9846.)* 

(Appellate  Court  of  Indiana,  Divisimi  No.  2. 
June  6,  1919.) 

1.  Appbal  and  Erbob  4=>606  —  Indkx  to 
Bbcobd— Stttficikhoy. 
Where    appellant    indexed    all    the    record 
;  made  in  compliance  with  the  priecipe,  and  re- 
lating to  questions  presented  by  assignments  of 
error,  there  is  a  sufBcient  compliance  with  rule 
',  8  of  the  Appellate  Court,  as  to  preparing  Uh 
.  index  of  the  record,  though  there  is  no  index 
showing  where  papers  and  entries  other  than 
those   named   in    prtecipe,   which   were   copied 
by  the  clerk,  can  be  foimd. 


2.  PLEADina  «=»367^  —  BiIakiiio  Arswkb 

MOBK  SFXCIFIO>-MAnEBS  FOB  BXPLT. 

In  action  on  life  policy,  there  was  no  wror 
in  overruling  plaintififs  motion  to  make  the 
third  paragraph  of  the  answer  more  specific 
by  stating  whether  persons  who  took  the  appli- 
cation and  medical  statements  knew  that  the 
statements  therein  made  were  false  and  wheth- 
er the  persona  taking  and  sending  those  papers 
were  employes  of  the  company;  the  facts,  if 
material,  being  proper  matter  for  reply. 

3.  Appeal  and  EiSaoB  «=3761— AssiaimxirTS 
OF  ESbbob— Waivbb. 

Where  appellant  has  failed  to  state  any 
point  or  proposition  in  support  of  assignment  of 
error  as  to  overruling  of  demurrer  to  a  para- 
graph of  the  answer,  she  has  waived  any  qnes- 
tion  as  to  sufficiency  of  the  paragraph. 

4.  Afpxal  and  Bbbob  (S=s»1040(8)— Bbboiti- 
ovs  RnuHs  ON  Pleadings— Habmutss  Eb- 

BOB. 

Where  the  third  paragraph  <rf  defendant's 
answer  pleaded  facts  sufficient  to  constitute  a 
bai  to  recovery,  and  the  facts  pleaded  in  the 
second  and  tiiird  paragraphs  of  plaintifTft 
reply  were  in  confession  and  avoidance  of  the 
third  paragraph  of  answer  and  inadmissible 
under  general  denial,  error  in  sustaining  de- 
murrers to  the  paragraphs  of  tiie  reply  was 
not  harmless,  but  requires  reversal. 

6.  INSDBANCX    4=>379(1)— LlFB    Inbubaack— 

Yaliditt  of  Contbact— Falsk  Answsbs  in 

Application  Inskbtbd  by  Aobnt. 

Where  insured  made  truthful  statements  as 

to  his  health  to  insurer's  agent,  who  filled  out 

the  application,  which  insured  signed  without 

reading,  in  reliance  on  statement  of  agent  that 

it  was  filled  out  in  accordance  with  truthful 

statements,  the  agent's  wrong  in  inserting  &lse 

answers  did  not  affect  insured. 

6.  Pleading  «=s>17&— Action  ok  Poliot— Be- 

PLT— Confession  and  Avoidance. 
Paragraph  of  reply  alleging  that  insured 
made  truthful  statements  as  to  his  health .  to 
insurer's  agent,  who  filled  out  the  application, 
which  insured  signed  without  reading,  in  re- 
liance on  statement  that  it  was  filled  oat  in 
accordauce  with  the  truthful  statement,  was 
in  confession  and  avoidance  of  paragraph  of 
answer  setting  up  untruthfulneis  of  answers  t» 
questions  in  application. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty;  Edward  O'Rourke,  Special  Judge. 

Action  by  Bertha  V.  Stenger  against  the 
Metropolitan  Ufe  Insurance  Company.  Judg- 
ment  for  defendant,  and  plaintift  appeals. 
Beversed,  with  directions. 

W.  A.  Branyan .  and  Wilbur  B.  Branyan, 
both  Qf  Huntington,  and  Wm.  F.  McNagny 
and  Philip  McNagny,  both  of  Columbia  City, 
for  appellant. 

Breen  &  Morris,  of  Ft  Wayne,  for  appellee. 

McMAHAN,  J.  This  action  was  brought  by 
appellant  against  appellee  to  recover  on  an 
Insurance  policy  issued  by  appellee  on  the 


»For  other  case*  lea  same  topic  and  KBT-KDMBER  in  all  Key-Numbwed  Digests  and  Indexai 
*Rahearlng  denied.    Transfer  denied. 
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Ufe  of  Carl  Stenger,  In  wblch  appellant  was 
made  the  beneficiary. 

The  appellee  filed  an  answer  in  three  para- 
graphs. The  only  questions  inTolved  in  this 
appeal  relate  to  the  third  paragraph  of  an- 
swer and  reply  thereto. 

The  third  paragraph  of  answer  admits  the 
Issuance  of  the  iwlicy  sued  on,  and  alleges 
that  on  August  19,  1909,  Carl  Stenger,  here- 
inafter designated  as  the  Insured,  made  a 
written  application  for  said  policy  in  which 
lie  made  and  signed  a  statement  to  the  medi- 
cal examiner,  which  application  and  state- 
ment were  attached  to  and  made  a  part  of 
said  policy;  that  It  was  agreed  by  appellee 
and  the  insured  that  no  statements,  promis- 
es, or  Information  made  or  given  by  or  to 
the  person  soliciting  said  Insurance  shonid 
be  binding  on  the  coi^pany  or  affect  its 
Tights  unless  in  writing ;  that  It  was  agreed 
between  the  parties  that  the  statements  in 
the  said  application  and  medical  examina- 
tion were  correct  and  true,  and  that  they 
should  form  the  basis  of  the  contract  of  In- 
surance; that  appellee  Issued  the  policy  in 
reliance  upon  the  truthfulness  of  said  state- 
ments; that  the  Insured  in  said  application 
and  medical  statement  stated  that  he  had 
never  had  any  disease  of  the  heart,  blood 
vessels,  or  kidneys ;  that  he  had  no  medical 
attendant  and  had  had  none,  and  had  not 
consulted  with  any  physician;  that  said 
statements  were  false  and  untme;  that  said 
Insured  had  within  a  year  Immediately  pre- 
ceding the  signing  of  said  application  suf- 
fered and  been  afflicted,  with  heart  disease, 
nephritis,  or  Bright's  disease,  and  consulted 
and  was  treated  by  physicians  for  one  or  more 
of  said  diseases,  and  during  said  time  had 
been  attended  by  four  or  five  different  phy- 
sicians who  had  treated  blm  for  said  diseas- 
es and  other  diseases;  that  appellee  had  no 
knowledge  and  no  reasons  to  know  that  said 
statements  were  false  and  tuitrue  until  aft- 
er the  death  of  tosured,  when  it  received 
the  proofs  of  death,  and  that  by  reason  of 
Information  set.  out  in  the  proof  of  death  It 
made  an  Investigation,  and  then  for  the  first 
time  learned  that  said  statements  were  act- 
ually untrue,  and  that  it  thereupon  immedi- 
ately notified  appellant  that  it  rescinded  the 
contract  of  insurance  and  tendered  her  the 
premiums  which  the  insured  had  paid,  and 
on  her  refusing  to  accept  the  same  brought 
the  money  into  court  for  the  use  of  appel- 
lant. 

Appellant  filed  a  motion  to  make  the  third 
paragraph  of  answer  more  specific,  which 
motion  was  overruled,  and  exception  saved. 
Appellant  then  filed  a  demurrer  for  want  of 
facts,  which  was  also  overruled,  and  excep- 
tion saved,  after  which  appellant  filed  a  re- 
ply in  three  paragraphs. 

The  first  paragraph  of  reply  was  a  gener- 
al denial. 

The  second  i)aragraph  alleged  that  at  the 


time  the  application  in  question  was  signed 
Creorge  A.  Lieber  was  the  general  agent  and 
assistant  superintendent  of  appellee,  and 
maintained  an  office  in  the  city  of  Hunting- 
ton, was  authorized  by  appellee  to  solicit  in- 
surance, and  was  furnished  blanks  for  such 
purpose  by  appellee;  that  the  insured  was 
the  plaintiff's  husband,  was  a  man  of  but 
little  education  and  business  experience,  was 
simple-minded  and  confiding,  was  inclined  to 
rely  on  the  statements  of  those  whom  he  re- 
garded as  his  friends  and  possessed  of  su- 
perior ability;  that  he  was  a  boiler  maker 
by  trade  and  was  for  some  years  prior  there- 
to continuously  employed  at  such  work ;  that 
said  Lieber  was  a  persuasive  talker,  possess- 
ed of  the  arts  and  wiles  of  a  diplomat ;  that 
he  sought  out  the  plalntltt  and  Importuned 
him  to  take  out  a  policy  upon  bis  life  and 
urged  that  it  was  his  duty  to  do  so  as  a  pro- 
tection to  his  family;  that  It  was  a  good 
Investment,  and  that  on  the  evening  of  the 
19th  of  August,  1909,  said  Lieber,  so  acting 
as  defendant's  agent,  came  to  his  home  and 
urged  the  necessity  of  the  assured  taking 
out  the  policy;  that  said  agent  asked  the 
assured  many  questions  about  whether  or  not 
he  bad  any  infirmities  or  diseased  condltiou 
about  his  health  at  that  time;  how  it  had  i 
been  in  the  past ;  tbat  the  assured  fully  and 
truthfully  answered  all  the  said  questions, 
and  gave  the  said  agent  full  information  in 
response  to  his  questions,  and  told  him  about 
any  and  all  sick  spells  he  had  had  including 
those  set  up  in  the  third  paragraph  of  an- 
swer; also  what  doctors  had  prescribed 
for  him,  their  names,  when  they  had  called 
upon  him,  and  what  ailments  they  had  re- 
ported to  him.  He  also  Informed  said  agent 
that  he  was  then  working  at  his  trade  as  a 
boUer  maker,  which  was  true;  that  he  an- 
swered said  agent  fully  about  his  last  attack 
of  Illness,  and  gave  him  all  the  details 
thereabout  as  far  as  he  knew;  that  he  did 
not  conceal  from  said  agent  any  fact  known 
to  him,  the  assured,  about  his  past  or  then 
physical  condition  or  infirmities ;  that  there- 
upon said  agent,  at  the  time  acting  for  de- 
fendant. Informed  the  insured  that  his  past 
attack  of  sickness  was  of  little  Importance, 
and  would  not  prevent  him  from  obtaining 
life  insurance  from  the  defendant,  and  fur- 
ther that,  if  he  passed  the  physical  examina- 
tion of  the  company's  physician,  he  would  be 
a  good  and  safe  risk ;  that,  as  a  formal  mat- 
ter, be  would  be  required  to  make  a  writ- 
ten application  for  such  insurance,  but  that 
as  he,  said  agent,  was  familiar  with  such 
matters,  he,  said  agent,  would  fill  out  the 
application  for  him,  except  that  part  that 
the  medical  examiner  was  to  do,  and  that 
the  medical  examiner  would  do  that;  that 
said  agent  then  proceeded  to  write  the  an- 
swers to  the  questions ;  that  the  assured  did 
not  read  such  application,  but  that  said 
agent  assured  him  that  it  was  in  proper 
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form,  and  that  all  parts  thereof  which  were 
material  were  filled  out  In  accordance  with 
the  truthful  statement  of  the  assured  with 
reference  to  his  then  and  past  physical  con- 
dition, and  that  he  was  a  safe  and  reliable 
risk;  the  assured  believed  him,  and  relied 
upon  his  statement,  and,  so  relying  and  be- 
lieving, signed  the  application,  and  the  agent 
pat  the  same  In  his  pocket  and  carried  it 
away  with  him;  that  within  an  hour  from 
that  time  Dr.  F.  B.  Morgan,  of  Huntington, 
iQd.,  defendant  company's  physician,  appear- 
ed at  the  assured's  home  and  gave  him  a 
careful  physical  examination;  that  said 
Morgan  was  a  reputable  physician,  tn  good 
standing  in  his  community,  and  was  so 
known  to  be  by  the  assured  at  the  time ;  that 
applicant  truthfully  answered  all  questions 
asked  him  by  said  physician  about  his  then 
and  past  physical  condition,  did  not  conceal 
from  him  any  facts  known  to  the  assured  on 
this  subject,  and  truthfully  told  him  about 
the  various  times  he  had  been  sick,  includ- 
ing those  mentioned  in  the  answer,  so  far  as 
the  assured  knew,  and  said  assured  at  that 
time  had  no  knowledge  that  he  bad  Bright's 
disease  or  organic  heart  trouble,  and  did  not 
express  any  opinion  as  to  whether  he  had 
any  kidney  disease ;  he  communicated  to 
said  examining  physician  what  doctors  had 
given  liim  medicine  and  what  doctors  hb 
had  consulted  about  any  sickness  be  had  had, 
and  also  told  the  examining  physician  what 
he  had  learned  from  said  doctors  as  to  any 
ailment  he  had  had  so  far  as  he  had  the 
knowledge  from  them;  that  said  examining 
physician  was  not  employed  by  the  plaintiff, 
but  was  employed  by  the  defendant  company, 
and  was  acting  solely  at  its  Instance  and  re- 
quest and  under  its  employment.  He  was 
farther  informed  by  said  Morgan  at  the  time 
of  the  examination  that  the  company  did  not 
care  for  every  little  detail  about  his  physi- 
cal condition,  bnt  that  it  was  the  serious 
Illnesses  and  diseases  which  would  affect  him 
constitutionally  that  were  Important,  and 
that  he,  the  doctor,  was  making  this  exami- 
nation for  the  defendant  company  to  deter- 
mine for  the  latter  what  his  physical  condi- 
tion was  and  whether  the  company  would 
write  the  policy  on  his  life;  that  said  phy- 
sician conversed  with  the  assured  from  time 
to  time  as  he  was  making  the  examination 
and  filling  out  the  statement  relative  there- 
to, and,  when  he  had  finished,  informed  the 
assured  that  he  was  sound  under  the  rules 
of  the  company,  a  good  insurance  risk,  and 
that  he  should  sign  said  document  so  filled 
out  by  said  physician,  which  the  assured 
then  and  there  did  without  reading;  said 
physician  did  not  give  the  insured  any  in- 
structions concerning  the  questions  and  an- 
swers in  said  report,  but  filled  out  the  an- 
swers contained  therein  during  the  progress 
of  said  examination;  that  the  Insured  de- 
pended upon  said  physician  to  decide  wheth- 


er he  was  a  fit  subject  for  Insurance,  and 
that  he  did  not  know  himself  whether  he 
was  or  not,  but  believed  he  was  and  relied 
,upon  and  believed  all  the  statements  made 
to  him  by  said  examining  physician;  that 
the  latter  told  him  that  he  was  in  good 
health,  a  first-class  risk,  and  so  reported  to 
the  defendant  company;  that  upon  the  rec- 
ommaidatlon  of  said  agent  and  physician  the 
policy  In  suit  was  Issued;  that  the  assured 
did  not  make  said  application  until  he  had 
been  repeatedly  importuned  to  do  so  by  de- 
fendant's agents;  that  he  did  not  make  said 
application  with  any  intent  to  deceive,  mis- 
lead, or  defraud  defendant  as  to  his  then  or 
past  physical  condition  and  state  of  health; 
that  said  physician  and  defendant  all  had 
more  and  better  Information  about  the  assur- 
ed's physical  condition  than  the  latter  did 
himself;  that  wheh  the  assured  made  said 
application  he  honestly  and  in  good  faith 
believed  that  he  was  not  suffering  from  any 
serious  or  organic  disease  nor  from  any  of 
the  diseases  set  forth  in  the  answer;  that 
up  to  the  time  of  his  death  the  assured  had 
been  a  strong  and  apparently  healthy  man, 
and  before  said  date  of  making  application 
had  never  been  confined  to  his  bed  since 
childhood;  that  after  that  time,  as  well  as 
before,  he  worked  at  his  trade,  which  was  a 
hard  and  laborious  one  that  required  great 
physical  vigor  to  be  performed;  that  de- 
fendant, upon  information  furnished  by  its 
agent  and  physician,  issued  said  policy,  col- 
lected the  premiums  therefor,  and  retained 
the  same,  until  the  commencement  of  this 
suit;  that  with  the  information  aforesaid 
and  with  the  full  knowledge  of  the  real  and 
true  physical  condition  and  state  of  health 
of  the  assured  both  before  and  after  the 
said  policy  was  issued,  the  defendant  ac- 
cepted said  premlimis,  did  not  make  any  ob- 
jection to  the  assured's  physical  condition, 
or  take  any  steps  to  avoid  said  policy  or  re- 
turn said  premiums  untU  after  the  death  of 
the  assured  and  a  right  of  action  had  accra- 
ed  on  the  policy  to  the  plaintiff;  defendant 
never  gave  the  assured  any  notice  that  it 
did  not  regard  said  policy  as  valid  and  bind- 
ing, or  that  in  case  of  his  death  it  would  seek  * 
to  avoid  the  liability  on  technical  grounds 
and  deprive  the  plaintiff  of  the  provisions 
therein  made  for  her;  that  the  assured  did 
not  knowingly  or  purposely  make  any  false 
or  untrue  statements  or  representations  to 
the  company  or  to  any  of  its  agents  to  induce 
it  to  execute  said  policy;  that  the  assured 
had  never,  to  his  knowledge,  been  treated  by 
a  physician  for  any  of  the  diseases  alleged 
tn  the  answer;  that  no  physician  had  ever 
communicated  to  him  that  he  was  affUcted 
with  any  of  said  diseases ;  that  defendant  by- 
collecting  said  premium  and  retaining  the 
same,  and  treating  said  policy  as  valid  and 
in  force,  did  induce  the  assured  and  the 
plaintiff  to  believe  that  said  policy  was  valid 
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and  enforceable;  that  It  is  now  estopped 
from  repudiating  said  policy  and  turning  tiie 
plaintiff  away  without  relief;  that,  bad  not 
the  defendant,  by  the  conduct  aforesaid,  in- 
duced  the  assured  to  believe  and  rely  upon 
the  fact  that  said  policy  was  valid,  be  would 
never  bave  paid  said  premium;  that,  after 
such  policy  was  delivered  to  him,  the  as- 
sured continued  to  work  at  bis  trade  until 
five  days  prior  to  Ills  death ;  that  the  plain- 
tiff denies  all  the  material  allegations  in  said 
third  paragraph  of  answer  not  specifically 
admitted  to  be  true;  that  finally  plaintiff 
avers  tliat  the  assured  acted  in  all  things 
fairly,  honestly,  and  in  good  faith  with  the 
defendant,  was  not  guilty  of  any  bad,  decep- 
tive, or  fraudulent  intent  or  practice  in  se- 
curing the  policy,  and  the  defendant  is  bound 
in  fairness,  good  faith,  and  justice  to  pay 
said  ijolicy,  together  with  the  interest  there- 
on to  the  plaintiff,  etc. 

The  third  paragraph  of  reply  is  substan- 
tially the  same  as  the  second. 

Appellee's  demurrers  for  want  of  facts  were 
sustained  to  the  second  and  third  paragraphs 
of  reply,  to  which  ruling  appellant  excepted, 
and  refused  to  plead  farther.  Judgment  was 
then  entered  for  appellee. 

The  errors  assigned  are:  (1)  The  overrul- 
ing of  the  motion  to  make  the  third  para- 
graph of  answer  more  specific;  (2)  the  over- 
ruling of  the  demurrer  to  the  said  para- 
graph of  answer;  (3)  the  sustaining  of  the 
demurrer  to  the  second  paragraph  of  reply; 
and  (4)  the  sustaining  of  the  demurrer  to 
the  third  paragraph  of  reply. 

[1]  Appellee  insists  that  appellant  has  fail- 
ed to  prepare  an  index  of  the  record  as  re- 
quired by  rule  3  of  this  court,  and  that  the 
appeal  should  be  dismissed.  The  ai^ellant 
indexed  all  the  record  made  in  compliance 
with  the  praecipe.  The  clerk,  however,  cop- 
led  a  number  of  papers  and  entries  other 
than  those  named  in  the  prtecipe  and  which 
have  no  connection  with  or  bearing  upon  the 
questions  raised  in  this  appeal  There  is 
no  index  showing  where  these  papers  and  en- 
tries can  be  found.  All  of  the  record  relat- 
ing to  the  questions  presented  by  the  assign- 
ments of  error  Is  indexed.  This  Is  a  saSl- 
cient  compliance  with  the  rule. 

[2]  Appellant  filed  a  motion'  to  make  the 
third  paragraph  of  answer  more  specific  by 
stating  whether  or  not  the  persons  who  took 
the  application  and  medical  statements  knew 
that  the  statements  therein  made  were  false 
and  whether  the  persons  taking  and  sending 
these  papers  to  the  appellee  were  employes 
of  appellee.  There  was  no  error  in  overrul- 
ing tbis  motion.  These  facta,  if  material, 
were  proper  matter  for  reply. 

[3]  Appellant  has  failed  to  state  any  point 
or  proposition  in  support  of  the  second  as- 
signment of  error,  and  she  has  thereby  waiv- 
ed any  question  as  to  the  sufficiency  of  the 
third  paragraph  of  answer. 

The  appellant  Insists  that  the  court  erred 


in  sustaining  appellee's  demurrers  to  the 
second  and  third  paragraphs  of  reply  and  to 
the  third  paragraph  of  answer.  The  ques- 
tions raised  by  each  of  these  demurrers  are 
the  same,  and  will  be  considered  together. 

[4-8]  Appellee  contends  that  no  question 
is  raised  relative  to  the  ruling  of  the  court 
in  sustaining  said  demurrers  for  the  reason 
that  It  is  conceivable  that  under  the  issues 
presented  by  the  first,  second,  and  third  para- 
graphs of  answer  the  ruling  of  the  court  in 
sustaining  the  demurrers  to  said  paragraphs 
of  reply  were  harmless,  even  though  errone- 
ous. We  cannot  agree  with  this  contention. 
The  third  paragraph  of  answer  pleaded  facts 
sufficient  to  bar  a  recovery.  The  facts  plea4- 
ed'  in  the  second  and  tliird  paragraphs  of 
reply  were  in  confession  and  avoidance  of 
the  third  paragraph  of  answer,  and  were  not, 
as  appellee  contends,  admissible  under  the 
general  denial. 

In  determining  the  sufficiency  of  these 
paragraphs  we  are  not  without  authority. 
In  Michigan,  etc.,  C!o.  v.  Leon,  138  Ind.  636, 
37  N.  H.  584,  the  court  said: 

"It  is  settled  in  this  state  that,  if  the  ap- 
plicant for  insurance,  in  good  faith,  gives  truth- 
ful answers  to  such  questions  as  are  asked  him, 
but  the  agent,  whether  purposely  or  otherwise, 
but  without  the  knowleclge  or  connivance  of 
the  assured,,  inserts  false  answers,  the  wrong 
is  that  of  the  company,  and  not  that  of  the  as- 
sured. Under  such  drcumstances  the  company 
will  be  estopped  from  attributing  the  wrong  to 
the  assiured.  When  truthful  answers  are  given 
to  their  agent,  in  good  faith,  the  company  has 
acquired  a  knowledge  of  the  truth,  as  it  is 
charged  with  the  knowledge  imparted  to  its 
agent.  As  long  as  the  assured  acts  in  good 
faith,  it  is  immaterial  what  the  agent's  mo- 
tives may  ,have  been  for  suppressing  or  per- 
verting the  truth.  The  assured  is  justified  in 
assuming  that  the  agent  has,  in  good  faith, 
correctly  recorded  his  answers  to  the  questions 
asked  him,  and  where  he  has,  in  good  faith, 
made  truthful  answers,  he  is  not  chargeable 
with  negligence  if  be  Signs  the  application  thus 
prepared  without  reading  it  When  the  com- 
pany sends  out  its  accredited  agents  to  solicit 
insurance,  those  to  whom  such  agents  may  ap- 
ply have  a  right  to  rely  upon  the  credit  thus 
given  them  by  their  principal,  and  if  t!ie  agent 
acts  dishonestly,  the  dishonestr  should  be  charg- 
ed to  his  principal,  and  not  to  those  with  whom 
be  may  deal." 

The  authorities  sustaining  this  view  are 
numerous,  and  hftve  been  so  often  cited  in 
our  reports  that  It  Is  unnecessary  for  us  to 
cite  them  again.  For  a  collection  of  author- 
ities on  this  subject  see  Germania  Life  Ins. 
Co.  v.  Lunkenhelmer,  127  Ind.  536,  26  N.  B. 
1082. 

We  hold  that  It  was  reversible  error  to 
sustain  the  demurrers  to  said  second  and 
third  paragraphs  of  reply. 

The  cause  is  reversed,  with  directions  to 
overrule  said  demurrers  and  for  further  pro- 
ceedings not  inconsistent  wltb  this  opinion. 
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(70  Ind.  App.  SS) 

PBAI.B  v.  TOWN  or  ARCADIA  et  al. 
(No.  10870.) 

(Appellate  Conrt  of  Indiana,  Division  No.  2. 
May  28,  1019.) 

GouBTS  «=»488(1)— Tkansfkb  or  Causb— Er- 

VECT. 

Where  plaintiS  sued  town  and  its  trustees 
to  enjoin  enforcement  of  ordinance  making  if 
unlawful  to  maintain  junkyard  in  limits  includ- 
ing plaintiffs  yard,  because  it  was  invalid,  and 
there  was  judgment  for  defendants  with  a  de- 
nial of  a  new  trial,  and  where  plaintiS  appeal- 
ed to  Supreme  CJourt  attempting  to  question 
validity  of  ordinance,  its  transfer  to  appel- 
late court  for  want  6f  Jurisdiction  was  equiva- 
lent to  saying  that  power  to  enact  ordinance 
must  be  regarded  as  settled,  and  it  could  not 
be  considered  on  appeal. 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty;  Ernest  E.  (}loe,  Judge. 

Action  for  liijunctlon  by  Joeeith  Peale 
against  the  Town  of  Arcadia,  Ind.,  and  oth- 
ers. Judgment  for  defendants,  motion  for 
new  trial  overruled,  and  plaintiff  appealed 
to  Supreme  Court,  which  transferred  the 
cause  to  the  Appellate  Court    Affirmed. 

Ralph  H.  Walts  and  Floyd  O.  Christian, 
both  of  Noblesvllle,  for  appellant 

J.  F.  &  N.  0.  Neal,  of  Noblesvllle,  for  ap- 
pellees. 

McMAHAN,  3.  The  appellant  commenced 
this  action  against  the  town  of  Arcadia  and 
the  members  of  the  board  of  trustees  of  said 
town  to  enjoin  them  from  enforcing  an  ordi- 
nance making  it  unlawful  to  maintain  and 
operate  a  Junkyard  within  certain  prescribed 
limits. 

The  complaint  alleges  that  the  board  of 
tmstees  of  said  town  passed  an  ordinance 
on  the  28th  day  of  September,  1916,  making 
It  unlawful  to  maintain  or  operate  a  Junk- 
yard within  certain  described  limits,  that 
appellant  has  been  a  resident  of  said  town 
for  more  than  five  years,  and  that  during 
all  of  said  time  he  has  operated  and  main- 
tained a  Junkyard  within  the  corporate  limits 
of  said  town  and  vrithin  the  territory  describ- 
ed in  said  ordinance,  and  that  the  appellees 
were  threatening  to  prosecute  appellant  for 
violating  said  ordinance.  It  Is  alleged  that 
the  said  ordinance  is  invalid  and  void,  that 
the  board  of  trustees  of  the  said  town  had 
no  legal  authority  to  pass  the  same,  and 
asking  that  appellees  be  enjoined  from  en- 
forcing it. 

The  Cause  was  tried  by  the  court  and  re- 
sulted In  a  finding  and  judgment  for  the  ap- 
pellees. Appellant  filed  a  motion  for  a  new 
trial,  assigning  as  reasons  that  the  finding  of 
the  court  is  (1)  contrary  to  law,  and  (2)  not 
sustained  by  sufficient  evidence. 

The  only  error  assigned  is  the  overruling 


of  the  motion  for  a  new  trial.  -  This  appeal 
was  taken  to  the  Supreme  Court,  where  the 
appellant  attempted  to  raise  the  question  of 
the  validity  of  said  ordinance  by  claiming 
that  the  board  of  trustees  had  no  power  to 
pass  the  same.  'Bus  Supreme  Court  transfer- 
red the  cause  to  this  court  for  want  of  Ju- 
risdiction, which  is  equivalent  to  saying  that 
the  power  and  anthorlty  of  the  appellees  to 
enact  the  ordinance  in  question  must  be  re- 
garded as  settled  in  this  state  and  cannot  be 
considered  in  this  appeal.  Pittsburgh,  etc, 
R.  Co.  V.  Rogers,  168  Ind.  483,  81  N.  E.  212. 

The  validity  of  the  ordinance  being  estab- 
lished, we  know  of  no  reason  why  the  appel- 
lees should  be  enjoined  from  enforcing  It 
The  appellant,  both  in  his  complaint  and  as 
a  witness,  admitted  that  he  was  maintaining 
and  operating  a  Junkyard  in  violation  of  the 
ordinance.  There  was  no  error  in  overruling 
the  motion  for  a  new  trlaL 

Judgment  affirmed. 


(70  Ind.  App.  332) 

PITTSBURGH,  C,  0.'&  ST.  I*  RT.  C!0.  ▼. 
BAUOHN.     (No.  9808.) 

(Appellate  Court  of  Indiana.    June  3,  1910.) 

1.  PLXADiifo  «=»201— Waivkk  of  Objbctioiw 
TO  Complaint— DEHUBBKB—^EHORANDTm. 

Objections  to  complaint  not  stated  in  men^ 
orandam  filed  with  demurrer  are  waived  by  vir- 
tue of  Bums'  Ann.  St  1914,  |  344,  d.  & 

2.  PlUlDINo  9=3201  —  Memobandttu  Acook- 

PAirriNO  DBKUBgEB— 8  UMflClEWOT. 

Objection  to  complaint  set  out  in  memc^ 
randum  filed  with  demurrer  that  "no  facts  ore 
alleged  to  show  or  showing  the  defendant  guilty 
of  actionable  negligence,"  is  too  general  and  in- 
definite. 

S.  Railboads  «=»439(8)  —  EnxiNo  of  Lits 
Stock— CoMPiiAiNT—SuFFioiKNCT. 
Complaint  for  killing  an  aaimal  on  an  mi- 
tenced  railroad  hM  not  demurrable. 

4.  Railboads  €=9447(1)  —  Kiixino  or  Lrvs 
Stock— Nkqligbwcib—Iwbtbtjctiow. 
'  In  action  for  killing  an  animal  on  an  nn- 

fenced  railroad,  instructions  Md  applicable  to 

the  issues  and  correct 

Appeal  from  Circuit  Court,  Randolph 
Cknmty;  Theo.  Sbockney,  Judge. 

Action  by  William  J.  Baughn  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

G.  E.  Ross,  of  Loganspoit,  for  appellant 

Macy,  Nichols  &  Bales,  of  Winchester,  and 

Cbna.  E.  Schwartz,  of  Portland,  for  appellee. 

McMAHAN,  J.  The  appellee  broo^t  this 
action  to  recover  the  value  of  a  mare  which 
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It.  Is  alleged  was  struck  and  killed  by  one  of 
appellant's  locomotives  by  reason  of  the  neg- 
ligence of  appellant  in  falling  to  foice  se- 
curely its  right  of  way. 

The  complaint  alleged  that  appellant  op- 
erated and  controlled  a  certain  railway  in 
Randolph  county,  Ind.,  and  that  It  failed  and 
neglected  to  construct  and  maintain  a  prop- 
er fence  to  restrain  horses  and  cattle  from 
straying  on  its  right  of  way;  that  a  mare 
owned  by  appellee  by  reason  of  the  failure  of 
appellant  to  fence  Its  right  of  way  strayed 
npon  appellant's  Tight  of  way  at  a  place 
where  it  was  not  fenced,  and  that  appellant 
negligently  ran  a  locomotive  and  train  of 
cars  against  said  mare,  killing  the  same,  all 
of  which  was  without  appellee's  fault 

Appellant  filed  a  demurrer  to  the  com- 
plaint for  want  of  facts,  which  was  over- 
ruled and  exception  saved.  Answer  of  gener- 
al denial  was  filed,  and  a  trial  by  Jury  re- 
sulted In  a  verdict  and  judgment  for  appel- 
lee. Appellant  filed  a  motion  for  a  new  trial 
for  the  reasons  that  the'  verdict  is  not  sus- 
tained by  sufficient  evidence,  is  contrary  to 
law,  and  for  the  giving  of  certain  Instruc- 
tions. 

[1-3]  Appellant  contends  that  the  com- 
plaint Is  t>ad,  and  that  the  demurrer  to  it 
should  have  been  sustained  because  it  Is  not 
alleged:  (1)  That  the  appellant  owned  or 
<q>erated  the  locomotive  and  train  of  cars 
which  it  is  alleged  ran  against  and  killed  the 
mare;  (2)  that  it  is  not  alleged  that  the  serv- 
ants of  appellant  who  ran  the  locomotive  and 
train  were  at  the  time  In  appellant's  employ; 
(3)  that  it  is  not  alleged  that  the  mare  which 
was  killed  entered  upon  appellant's  right  of 
way  in  Randolph  county,  where  the  fence 
was  insufficient;  and  (4)  that  it  is  not  alleged 
that  the  mare  was  killed  In  Randolph  county. 
None  of  these  objections  to  the  complaint 
were  stated  in  the  memorandum  which  was 
filed  with  the  demurrer  and  by  virtue  of  sec- 
tion 344,  d.  6,  Bums'  R.  S.  1914,  are  waived. 
The  first  objection  to  the  complaint  set  ont 
In  the  memorandum  filed  with  the  demurrer 
is  that:  "No  facts  are  alleged  to  show  or 
showing  the  defendant  guilty  of  actionable 
negligence."  This  Is  too  general  and  Indefi- 
nite to  present  any  question.  The  purpose  of 
requiring  the  demurring  party  to  file  a  mem- 
orandum stating  whereiq  the  pleading  is  In- 
sufficient for  want  of  facts  is  so  that  the 
trial  court  will  have  the  particular  objection 


in  mind  and  act  advisedly  wben  ruling  upon 
the  demurrer.  The  day  of  filing  a  general 
demurrer  to  a  pleading  Is  a  thing  of  the  past 
in  Indiana,  and  the  filing  of  a  memorandum 
which  la  as  vague  and  Indefinite  as  the  gen- 
eral demurrer  avails  nothing.  We  know  of 
no  good  reason  why  a  party  filing  a  demur- 
rer to  a  pleading  should  not  be  as  specific  in 
pointing  out  the  objections  to  the  trial  court 
as  is  done  on  appeal.  We  see  no  objection 
to  the  complaint.  The  demurrer  was  proi>- 
erly  overruled. 

Appellant  contends  that  the  verdict  is  not 
sustained  by  sufficient  evidence  In  the  fol- 
lowing particulars:  That  there  is  no  evi- 
dence :  (1)  That  said  mare  was  struck  by  or 
came  in  contact  with  a  locomotive  or  car  run 
on  appellant's  railroad;  (2)  that  said  mare 
was  struck  or  killed  In  Randolph  county, 
Ind. ;  (3).  that  said  mare  was  struck  or  came 
In  contact  with  a  locomotive  or  car  owned 
or  operated  by  appellant ;  (4)  that  said  mare 
was  negligently  run  against  and  killed  by  a 
locomotive  and  train  of  cars  operated  and 
managed  by  the  servants  and  agents  of  said 
defendant  We  have  examined  the  evidence, 
and  find  that  there  is  evidence  on  every 
material  allegation  of  the  complaint  suffi- 
cient to  sustain  the  verdict 

Ck)mplaint  is  made  of  the  1,  2,  3,  and  7,  in- 
structions given  by  the  court  to  the  Jury. 
By  instruction  1  the  court  informed  the  jury 
as  to  the  nature  of  the  complaint  and  answer, 
and  that  the  appellee  bad  the  burden  of  prov- 
ing every  material  allegation  of  the  com- 
plaint by  a  fair  prei)onderauce  of  the  evi- 
dence. By  instruction  2  the  court  correctly 
instincted  the  jury  as  -to  the  law  requiring' 
railroads  to  faice  their  right  of  way.  In- 
struction 3  Informed  the  Jury  that  while  ap- 
pellee must  prove  his  case  by  a  preponder- 
ance of  the  evidence,  that  proof  need  not  be 
by  direct  evidence  of  persons  who  saw  the  oc- 
currence sought  to  be  proved,  and  that  facts 
might  be  proved  by  circumstantial  evidence. 
By  instruction  7  the  Jury  was  instructed  as 
to  the  duty  of  a  railroad  to  construct  fences 
and  to  keep  them  In  repair.  £^ch  of  the  In- 
structions were  applicable  to  the  issues,  were 
correct  as  to  form,  and  there  was  no  error  in 
the  giving  of  any  of  them.  The  motion  for 
a  new  trial  was  properly  overruled. 

Judgment  affirmed. 

NICHOLS,  P.  3.,  not  participating. 
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ERABBB  ▼.  cnr  or  lAFATErrru. 

(No.  9928.) 

(Appellate  Goart  of  Indiana,  Division  No.  1. 
Jane  6,  1919.) 

1.  Appeal  and  Ebbob  <0=9757(^  —  Assign- 
ments—Eeview. 

Where  neither  motions  to  make  complaint 
more  specific,  the  complaint  itself,  the  demur- 
rer to  complaint,  nor  memorandum  required 
to  be  filed  therewith  are  copied  or  set  out  in 
appellant's  brief,  assignments  with  reference 
to  overruling  motions  and  demurrer  present  no 
question  for  consideration  of  the  court  on  ap- 
peal. 

2.  Appbal  and  Ebbob  i8=s>757(4)  —  Inbteuc- 
iiONs  Not  Set  Out  in  BBiEr— Beview. 

Where  none  of  the  instructions  given  or 
refused,  of  which  complaint  is  made  are  set 
out  in  appellant's  brief,  as  required  by  the  rules 
of  the  appellate  court,  no  question  is  present- 
ed for  consideration  by  the  assignments  of 
error  with  reference  to  instructions. 

8.  Appeal  and  Ebbob  iS=»761— Reasons  Not 
Pbopeblt  Retebbed  to  in  Brief— Waives. 
Beasons  for  new  trial  are  waived  by  ap- 
pellant's failure  to  refer  to  either  of  them  in 
his  brief  under  his  "statement  of  points  and 
citation  of  authorideB." 

4.  TfiiAii    €=>143— Dibeotion    of    Vebdice— 
Gbotinds. 
If  there  was  a  conflict  in  the  evidence  on 
any  material  point,  the  court  erred  in  directing 
verdict  for  plaintiff. 

6.  Tbial  <t»170— Dibection  or  Vebdioi  — 
SurFiciENOT  OF  Evidence. 
If  evidence  adduced,  there  being  no  con- 
flict therein,  was  not  sufficient  legally  to  sup- 
port a  verdict,  court  erred  in  directing  a  ver- 
dict for  plaintifF. 

6.  MuNioiPAL  Cobpobations  ®=>162(8)— Of- 
FicEBs  —  Compensation  —  Monet  Wbonq- 
FuixT  Obtained— Eecovbbt. 

Although  plaintiff  city  authorized  city  clerk 
to  employ  a  deputy  and  appropriated  $700  for 
salary,  where  deputy  drew  compensation  from 
city  at  the  rate  of  $700  per  year,  but  turned 
over  to  the  clerk  upon  demand  the  difference 
between .  her  stipulated  salary  and  the  amount' 
received  by  her  from  the  dty,  the  difference 
legally  and  in  equity  and  good  conscience  be- 
longs to  the  dty,  and  it  may  maintain  action 
for  money  had  and  received. 

7.  Monet  Received  «=3l  —  Natubb  akd 
Obound  of  Objection. 

The  action  for  money  had  and  received  lies 
whenever  one  person  has  money  which  legally 
or  in  equity  and  good  consdence  belongs  to 
another. 

Appeal  from  Gircnit  Court,  Clinton  (boun- 
ty;   Joseph   Comb,   Judge. 

Action  by  the  City  of  Lafayette  against 
Albert  J.  Krabbe.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfflrmedL 


Arthur  D.  Cunningham  and  Thomas  W. 
Field,  both  of  Lafayette,  for  appellant 

E.  Burleigh  Davidson  and  Greo.  P.  Hay- 
wood, botb  of  Lafayette,  for  appellee. 

ENLOB,  J.  Action  by  appellee  against 
appellant  for  money  had  and  received.  The 
complaint  was  In  two  paragraphs,  to  each 
of  which  demurrers  were  filed  and  overruled, 
and  appellant  answered .  by  general  denial. 

The  issues  thus  formed  were  submitted  to 
a  Jury,  which,  under  Instructions  from  the 
trial  court,  returned  a  verdict  in  favor  of 
appellee,  upon  which  the  court  rendered 
judgment  The  appellant's  motion  for  a  new 
trial  was  overruled,  and  he  duly  excepted. 

There  are  18  specifications  in  appellant's 
assignment  of  errors,  but  only  the  follow- 
ing are  proper  assignments,  and  therefore  the 
only  ones  to  be  considered,  viz. : 

(1)  "The  court  erred  in  overruling  defend- 
ant's motion  to  make  paragraph  1  of  the  com- 
plaint  more  specific." 

(^  "The  court  erred  in  overruling  defend- 
ant's motion  to  make  paragraph  2  of  the  com- 
plaint more  specific." 

(3)  "The  court  erred  in  overruling  defend- 
ant's demurrer  to  the  first  and  second  para- 
graphs of  the  complaint  and  each  of  them." 

(18)  'The  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial." 

[1]  As  to  the  first,  second,  and  third  as- 
signments of  error,  neither  the  motion  to 
make  the  complaint  more  specific,  the  com- 
plaint itself,  nor  the  demurrer  to  complaint 
or  memorandum  required  to  be  filed  there- 
with are  copied  or  set  out  In  the  appellant's 
brief,  and  we  are  left  entirely  to  conjecture 
as  to  what  they  or  either  of  them  contained, 
and  therefore  neither  of  these  asslgmnents 
presents  any  question  for  our  consideratl<»i. 
New  Albany  Nat.  Bank  v.  Brown,  03  Ind. 
App.  391,  114  N.  B.  486;  Ohaney,  Adm'r,  v. 
Wood,  68  Ind.  App.  687,  IIB  N.  B.  333 ;  Rob- 
inson y.  Homer,  62  Ind.  App.  466,  113  N. 
B.  10;  Harrold  t.  Whistler,  60  Ind.  App. 
504,  111  N.  B.  79;  Gary,  etc.,  B  Co.  ▼. 
Hacker,  58  Ind.  App.  618,  108  N.  B.  766; 
Steel  V.  Yoder,  68  Ind.  App.  633,  108  N.  B. 
783 ;   Haugh  v.  Haywood,  121  N.  B.  671. 

Appellant's  motion  for  a  new  trial  con- 
tained 16  separate  jspedflcations,  or  reasons 
therefor,  of  these  only  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  and  fourteenth 
are  proper  reasons  to  be  assigned  In  ^ch 
motion.    Section  685,  Bums  1914. 

Of  the  above  spedflcatlons,  Nos.  4,  5,  re- 
late to  the  giving  of  Instmctlons,  and  Nos. 
6,  7,  8,  9,  and  10  relate  to  the  refusal  of 
the  court  to  give  certain  Instructions  ten- 
dered by  appellant 

[2]  None  of  the  instructions,  either  of 
those  given  or  refused,  of  which  complaint 
is  made  are  set  out  In  appellant's   brief,. 
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as  required  by  the  rules  of  this  court,  and 
therefore  no  question  is  presented-  for  our 
consideration.  Traylor  v.  McCormlck  et  aL, 
63  Ind.  App.  685,  115  N.  E.  346. 

[3]  The  eleventh  and  twelfth  reasons  for 
a  new  trjal  are  waived  by  appellant's  fail- 
ure to  refer  to  either  of  them  In  his  brief, 
under  his  "Statement  of  Points  and  Citation 
of  Authorities,"  and  they  are  each  therefore 
waived.  CJhlcago,  etc.,  B.  Co.  v;  Biddiuger, 
63  Ind.  App.  30,  113  N.  B.  1027. 

[4,  5]  The  third  spedfleatlon  in  the  mo- 
tion for  a  new  trial  challenges  the  correct- 
ness of  the  action  of  the  court  in  directing 
the  jury  to  return  a  verdict  for  the  plalntlft. 

If  there  was  a  conflict  in  the  evidence  in 
this  case  on  any  material  point,  or.  If  the 
evidence  adduced,  there  being  no  conflict 
therein,  was  not  srifflclent  legally  to  support 
a  verdict,  the  court  erred  in  directing  a 
verdict. 

In  the  case  of  Moore,  Bx'r,  v.  Baker,  4 
Ind.  App.  116,,  30  N.  E.  629,  51  Am.  St.  Rep. 
203,  the  court  said : 

"Where  the  evidence  clearly  establishes  the 
right  of  the  plaintiff  to  recover  without  con- 
tradiction, and  no  defense  is  proven  against 
such  right,  it  is  proper  for  the  court  to  direct 
a  verdict  for  the  plaintiff,  but  not  otherwise." 
McCardle  v.  Anitman  Co.,  31  Ind.  App.  63,  67 
N.  B.  236;    16  Cyc.  254. 

[8]  With  the  foregoing  rules  in  mind,  wo 
will  proceed  to  examine  the  evidence  upon 
which  the  verdict  in  this  case  rests. 

We  find  from  the  record  that  In  May,  1905, 
the  appellee  dty  passed  an  ordinance  "au- 
thorizing and  empowering  the  city  clerk  to 
employ  a  deputy  for  his  office";  that  for 
the  four  years,  from  January,  1910,  to  Jan- 
uary 5,  1914,  the  appellant  was  city  clerk 
of  appellee  dty;  that  on  the  3d  day  of 
October,  1910,  appellee  passed  an  appropria- 
tion ordinance,  for  the  year  1911,  and  there- 
in and  thereby  appropriated  for  "salary  for 
deputy  derk,  when  employed  $700;  that 
for  the  year  1912,  appellant,  by  appropriation 
ordinance  duly  passed,  appropriated  for  sal- 
ary of  deputy  derk  when  employed  $700; 
that  the  same  amount  was  also  appropriat- 
ed annually,  by  ordinance  duly  passed,  for 
the  years  1913  and  1914,  for  salary  for 
deputy  clerk  when  employed ;  that  one  saiza- 
beth  Tonker  Reule  began  working  as  derk 
in  the  o£Bce  of  the  city  clerk,  under  the 
appellant  in  June  of  1911;  that  she  served 
continuously  thereafter  as  such  deputy  dur- 
ing the  time  appellant  was  dty  derk;  that 
she  was  hired  as  such  deputy  by  appellant; 
that  he  oftered  her  a  salary  of  $8  per  week, 
which  she  agreed  to  accept;  that  she  re- 
ceived $8  per  week  for  her  services  as  dep- 
uty clerk  from  the  beginning  of  her  em- 
ployment up  to  January  1, 1913 ;  that  daring 
the  year  1913  she  received  a  salary  of  $9 
per  week;  that  during  the  first  half  of  her 
employment  she  received  her  salary  weekly. 


and  later  was  paid  monthly ;  that  she  was 
paid  by  warrant  drawn  by  the  dty  comp- 
troller of  appellee  dty;  that  during  the 
time  she  was  so  employed  she  drew  com- 
pensation from  appellee  dty  at  the  rate  of 
$700  per  year,  turning  over  to  appellant  the 
difference  between  her  stipulated  salary  and 
the  amount  received  by  her  from  said  dty; 
that  the  appellant  demanded  of  his  said 
deputy  that  she  turn  over  to  him  aU  of  the 
salary  drawn  In  excess  of  the  stipulated 
weekly  wage,  telling  her  that  such  excess 
belonged  to  him ;  that  such  was  the  custom, 
and  former  dty  clerks  had  received  the 
money  that  way,  and  that  he  was  doing  it 
with  the  council's  permission;  that  appel- 
lant had  kept  all  the  money  thus  given  to 
him;  that  said  Elizabeth  Yonker  Reule 
never  received  any  written  appointment,  or 
took  any  oath  of  ofiice  as  deputy  dty  derk ; 
that  she  supposed  the  excess  over  salary  ' 
which  she  received  from  the  appellee,  by 
warrant,  rightfully  belonged  to  appellant; 
that  she  performed  the  work  of  deputy  clerk 
while  in  the  office  of  appellant;  that  each 
and  all  the  warrants  by  whldi  said  Eliza- 
beth Yonker  Reule  was  paid  were  drawn 
against  the  appropriation  made  by  appellee 
for  payment  of  salary  of  deputy  clerk ;  that 
the  said  warrants  were  diSawn  by  the  comp- 
troller of  said  dty  at  the  direction  of  said 
appellant 

There  is  no  dispute  as  to  the  ultimate  facts 
of  this  ease,  but  the  real  contention  arises 
over  the  application  of  the  law  thereto. 

The  appellant  insists  that  under  the  facts 
of  this  case  the  money  in  question  is  not 
the  money  of  appellee  dty;  that  it  either 
belongs  to  the  girl,  Elizabeth  Yonker  Reule, 
or  to  the  appellant ;  and,  if  It  rightfully  be- 
longs to  either  of  said  parties,  this  action 
will  not  lie.  This  contention  necessitates  a 
consideration  of  the  evidence  that  we  may 
determine  as  to  whom  this  money  belongs. 

[7]  The  action  for  "money  had  and  rje- 
celved"  lies  whenever  one  person,  defendant, 
has  money  which  legally,  or  in  equity  and 
good  consdence  belong  to  another,  the  plain- 
tiff; and,  unless  the  money  in  question,  ei- 
ther legally  or  in  equity  and  good  consdence, 
belongs  to  appellee  dty,  this  action  cannot 
be  maintained. 

Under  a  fair  construction  of  the  evidence 
in  this  case,  Elizabeth  Yonker  Reule  was 
hired  by  appellant  to  act  as  a  derk  in  his 
office,  at  a  stipulated  salary,  at  the  begin- 
ning, of  $8  per  week.  Had  this  sum,  and 
later  the  salary  of  $9  per  week,  been  paid 
to  her,  by  warrant  of  said  dty  duly  drawn 
and  paid,  no  one  will  for  a  moment  contend 
that  she  could  have  maintained  an  action 
against  appellee  for  a  balance  of  salary,  the 
difference  between  what  she  thus  received 
and  the  amount  appropriated  by  appellee  to 
pay  such  salary.  Evidently  the  money  in 
question  did  not,  and  does  not,  belong  to 
her. 
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Does  It  belong  to  appellant?  It  most  cer- 
tainly does  not  It  did  not  rightfully  pass 
into  the  hands  of  the  clerk,  the  stipulated 
wage  agreed  upon  was  all  that  she  could 
rightfully  receive.  She  had  no  title  or  right 
to  this  money  so  paid  to  her  in  excess  of 
her  stipulated  salary,  either  legal  or  equi- 
table, and  by  turning  It  over  to  appellant, 
under  such  circumstances  as  disclosed  in  this 
record,  she  could  confer  no  rights  therein  to 
him.  The  time  has  passed  when  conduct, 
on  the  part  of  public  officials,  such  as  is 
disclosed  in  this  record,  will  be  allowed  to 
pass  unnoticed.  Office  holders  must  under^ 
stand  that  "a  public  office  is  a  public  trust, 
and  the  official  is  the  trustee  thereof  for  the 
people." 

Mo  error  has  been  presented,  and  the  Judg- 
ment Is  therefore  affirmed. 


(70  Ind.  App.  308) 

HAISLUP    T.    UNION    ASPHALT    CONST. 
00.    (No.  9857.; 

(Appellate  Court  of  Indiana,  DiviBion  No.  2. 
May  29,  1919.) 

mttnicipai.'  coepdbations   ®=9488,    489(4)— 
Ikfbotsubnts  —  Asskssuents-Objectiohs 
— bst<jppki.. 
Under  Burns'  Ann.  St  1914,  H  8710,  8714, 
a  landowner  who  silently  and  without  objec- 
tion stood  by  and  watched  the  improvement  of 
a  street  cannot  avoid  payment  for  the  benefits 
he  has  received,  even  though  the  proceedings 
under  which  the  improvement  was  made  were 
void. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Louis  B.  Ewbank,  Judge. 

Action  by  Alfred  T.  Haislup  against  the 
Union  Asphalt  Construction  Company,  in 
which  defendant  filed  a  cross-complaint 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Charles  B.  Clarke  and  Walter  0.  Clarke, 
both  of  Indianapolis,  for  appellant. 

Caleb  S.  Denny,  Geo.  L.  Denny,  Eugene 
C.  Miller,  and  Joseph  M.  Mllner,  all  of 
Indianapolis,  for  appellee. 

NICHOLS,  P.  J.  Appellant  ffied  bis  com- 
plaint in  the  Marion  circuit  court  against 
the  appellee  to  quiet  title  to  certain  real  es- 
tate in  the  dty  of  Indianapolis,  located  with- 
in 150  feet  of  New  York  street  in  said  city, 
which  said  real  estate  was  subject  to  as- 
sessment lien,  for  the  Improvement  of  a  por- 
tion of  said  street  passing  in  front  of  said 
real  estate  Appellee  filed  his  cross-com- 
plaint in  such  cause  against  appellant  to 
foreclose  said  lien.  Issues  were  formed  on 
both  the  complaint  and  the  cross-complaint, 
and  there  was  a  trial  by  the  court  which 


resulted  in  a  finding  and  judgment  against 
the  appellant  on  his  complaint,  and  a  find- 
ing and  judgment  against  the  appellant  on 
the  said  cross-complaint,  foreclosing  the  ap- 
pellee's lien  as  set  up  in  his  cross-complaint 
Appellant  filed  his  motion  for  a  new  trial, 
which  was  overruled,  to  whidi  ruling  of  the 
court  appellant  excepted,  and  now  prose- 
cutes this  appeaL 

The  only  error  relied  upon  for  a  reversal 
is  the  overruling  of  appellant's '  motion  for 
a  new  trial,  which  alleges  as  errors  that: 

"(1)  The  decision  of  the  coart  is  not  sns- 
tained  by  sufficient  evidence. 

"(2)  The  decision  of  the  court- is  contrary  to 
law." 

As  there  were  two  cases  tried,  one  on  the 
complaint  and  one  on  the  cross-complaint, 
counsel  for  appellee  question  whether  the 
motion. for  a  new  trial  and  the  assignments 
therein  are  su&dent  to  present  any  matter 
for  our  consideration.  We  note,  however, 
that  this  case  seems  to  be  a  test  case,  and 
that  36  other  parties  who  think  themselves 
aggrieved  are  awaiting  the  result  of  this 
suit  We  therefore  deem  It  better  to  de- 
cide the  case  on  its  merits.  The  complaint 
was  in  the  usual  short  form  to  quiet  title. 

The  cross-complaint  avers,  in  substance, 
that  April  14,  1915,  the  board  of  public 
works  of  the  city  of  Indianapolis  adopted  a 
declaratory  resolution,  No.  7888,  for  the  im- 
provement  of  New  Tork  street  l^om  the  east 
property  line  of  Randolph  street  to  the  west 
property  line  of  Jefferson  avenue,  in  said 
city,  with  full  details,  drawings,  and  specifi- 
cations for  said  work  which  were  ttien  on 
file  in  the  office  of  said  board ;  that  appellee 
was  one  of  the  parties  who  submitted  bids, 
and,  being  the  lowest  bidder,  was  awarded 
the  contract  for  the  construction  of  said  im- 
provement. The  costs  and  expenses  of  said 
work  were  to  be  assessed  against  and  col- 
lected from,  the  owners  of  the  lots  and  par- 
cels of  land  bordering  on  and  adjacent  there- 
to according  to  their  benefits.  On  June  23, 
1916,  appellee  entered  into  an  agreement 
with  such  board  for  such  improvement  and 
gave  his  bond  for  the  faithful  performance 
of  his  agreement,  which  was  approved.  The 
appellee  completed  said  work  in  accordance 
with  the  specifications  and  stipulations  of 
the  agreement  to  the  satisfaction  of  the 
board,  and  the  same  was  duly  accepted.  At 
the  time  the  contract  was  let  appellant  own- 
ed, and  still  owns,  certain  real  estate,  de- 
scribing it  adjacent  to  the  part  of  said 
street  Improved.  The  board  made  and 
adopted  an  assessment  roll  November  8, 
1915,  which  was  finally  approved  November 
19,  1915,  assessing  each  lot  bordering  on  or 
adjacent  to  said  street  its  pro  rata  share, 
the  assessment  against  appellant's  lot  being 
$27.99,  said  sum  to  be  paid  by  appellant  to 
api)ellee.     Such  assessment  has  been  a  lien 
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on  appdlant's  said  real  estate  since  Jane  2S, 
1915,  together  with  interest  thereon  since 
November  19,  1915.  Said  sum  is  due  and  nn- 
paid.  The  lot  cannot  be  divided  and  sold  in 
parcels.  More  than  15  days  before  this  snlt 
was  commenced,  appellant  was  notified  by 
mall  of  the  above  assessment  and  of  the 
place  of  payment,  but  he  has  wholly  failed 
and  refused  to  pay  the  same.  Cross-com- 
plainant has  been  compelled  to  employ  an 
attorney,  and  a  reasonable  fee  for  such  at- 
torney is  $25.  It  Is  provided  In  section 
8714,  Bums'  B,  S.  1914,  that  in  such  foreclo- 
sure suits  no  defense  shall  be  allowed  upon 
any  Irregularity  In  the  proceedings  making, 
directing,  or  ordering  such  assessment,  ,nor 
shall  any  question  as  to  the  propriety  or 
expediency  of  any  improvement  or  work 
be  therein  made.  It  Is  further  provided  by 
said  section  that  it  shall  not  be  necessary  in 
any  foreclosure  suit  to  set  forth  or  refer  to 
the  proceedings  at  length  or  specifically,  but 
it  shall  be  sufficient  to  state  in  such  com- 
plaint the  dky  on  which  such  contract  was 
finally  let,  the  name  of  the  street  or  high- 
way Improved,  the  amount  and  date  of  the 
assessment,  that  the  assessment  Is  unpaid, 
and  description  of  the  lot  or  property  upon 
which  the  assessment  was  levied.  Upon  the 
trial  of  such  foreclosure  suit  it  shall  not  be 
necessary  to  introduce  proof  of  the  various 
proceedings  before  said  board  preliminary  to 
the  final  assessment,  but  it  shall  be  suffi- 
cient to  Introduce  said  final  assessment  roll, 
or  a  copy  thereof,  properly  certified,  which 
said  roll  shall  be  prima  fade  evidence  that 
aU  steps  required  be  taken  preliminary 
thereto  were  regularly  and  properly  had  and 
taken  by  and  before  said  board. 

By  section  8710,  Bums'  R.  S.  1914,  being  a 
part  of  the  same  act  as  said  section  8714,  it 
Is  provided  that.  In  the  event  of  the  execu- 
tion of  any  contract  for  any  public  improve- 
ment, the  validity  of  such  contract  shall  not 
be  subsequently  questioned  by  any  person, 
except  in  a  suit  to  ebjoin  the  performance 
of  such  contract.  Instituted  by  such  person 
within  10  days  from  the  execution  of  said 
contract,  or  prior  to  the  actual  commence- 
ment of  the  work  thereunder. 

In  the  trial  of  the  issues,  the  appellant 
introduced  no  evidence.  Appellee  not  only 
introduced  the  final  assessment  roll,  which 
under  the  statute,  as  above  set  out,  was  all 

'  that  he  was  required  to  do,  to  make  a  prima 
fade  case,  but  he  further  -  showed  that  ap- 
pellant's land  against  which  he  sought  to 
enforce  his  lien  was  within  ISO' feet  of  the 

.street  improved,  and  that  appellant  lived 
thereon  during  all  the  time  said  improve- 
ment was  being  made;  that  he  had  notice, 
both  l^  publication  and  by  mailing,  of  the 
resolution  to  Improve,  and  of  the  time  set 
for  its  hearing;  that  appellant  did  not  Join 
with  40  per  cent,  of  the  owners  of  property 
abutting  on  said  street  and  liable  for  as- 
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sessment,  for  the  costs  of  improvement.  In 
filing  objections  within  5  days  after  the  mak- 
ing of  the  final  order  for  the  Improvement 
as  allowed  by  said  section  8710,  nor  was 
such  objection  filed  by  any  one ;  that,  though 
he  lived  on  his  said  property  within  120 
feet  of  said  Improvement  during  all  the  time 
the  same  was  being  made,  and  of  course 
must  have  known  that  the  same  was  being 
made,  he  did  not  at  any  time  object  there- 
to, and  did  not  within  10  days  after  said 
contract  was  made,  or  at  any  time,  bring 
suit  to  enjoin  the  performance  thereof;  that 
notice  of  the  time  and  place  of  bearing  ob- 
jections to  the  final  assessment  was  given  by 
publication  as  required  by  law,  but  appel- 
lant did  not  appear  at  said  time.  These 
facts  conclusively  show  that  the  appellant 
and  bis  property  were  both  subject  to  the 
jurisdiction  of  the  board,  and  that,  under 
the  law  as  above  set  out,  he  had  his  remedy 
had  he  chosen  to  use  it  Having!  failed  to 
assert  it  under  the'  law,  and  having  stood 
by  and  silentiy  watched  the  improvement, 
he  cannot  now  avoid  the  payment  for  the 
benefits  he  has  received  (Anheier  v.  Fowler, 
63  Ind.  App.  535,  102  N.  E.  108),  not  even 
if  the  proceedings  under  which  the  improve- 
ment is  made  are  void  (Vickery  v.  Board  of 
Coifi'rs  of  Hendricks  County,  134  Ind.  664,^ 
32  N.  E.  880;  Phillips  v.  E:ankakee,  etc.,  Co.,. 
178  Ind.  31,  98  N.  E.  804.  Ann.  Cas. 
1915C,  56). 
The  judgment  Is  affirmed. 


(70  Ind.  App.  379) 
KBNNET  et  al.  v.  MONROE  et  aL    (No.  9688.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  10,  1919.) 

1.  MOBTGAOM     «=>594(1)— F0E1S0I/)SUEB— Rb- 
DXICPTION  BT  MOBTOAOEX. 

A  mortgagee,  after  he  has  once  sold  the 
land  upon  an  execution  or  decree,  cannot  re- 
deem from  his  own  sale.  In  case  it  produces 
less  than  the  whole  amount  of  the  judgment, 
thereby  restoring  the  Hen  of  the  judgment  and 
snbjecting  the  property  to  resale  the  same  as 
if  no  previous  sale  had  been  made. 

2.  MorBTOAOXB    ©=p594(1)  —  Assignment   by 

MOBTOAOEK  —  FOBECLOSUBE  BY  ASSIGNEE  — 

AssiGNiciNT  OT  Deficienct  Judomknt  TO 

MOHTOAOEB— RXDEMFTION. 

Where  mortgagee  assigned  mortgage  and 
note  secured  thereby  as  collateral  security  for 
payment  of  his  note  to  assignee,  and  court 
upon  foreclosure  by  assignee,  gave  assignee 
and  another  creditor  of  mortgagee  liens  upon 
proceeds  of  sale  to  the  extent  of  their  debts 
against  mortgagee,  and  property  was  sold  for 
amount  thereof,  mortgagee,  who  bad  merely 
constructive  notice  of  foreclosure  and  to  whpm 
the  unpaid  balance  of  personal  judgment  ren- 
dered against  mortgagor  had  been  assigned,  was 
entitled  to  redeem  the  land  from  sheriff's  sale 
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npon  compUancs  with  Bnrns'  Aan.  St  1914,  SS 
814,  816. 

Appeal  from  Superior  Ck>urt,  Marlon  Oonn- 
ty;   W.  W.  Thornton,  Judge. 

Action  by  James  O.  Kenney  and  another 
against  Clara  A.  Monroe,  Samuel  S.  Rhodes, 
and  others,  in  which  Samuel  S.  Rhodes  flies 
cross-complaint.  Judgment  for  defendants, 
and  against  cross-complainant,  and  plaintiffs 
and  cross-complainant  appeal.  Reversed, 
with  instructions  to  trial  court. 

D.  A.  Myers,  of  Indianapolis,  for  appel- 
lants. 

NICHOLS,  P.  J.  By  this  action  appellants 
sought  to  require  the  appellee,  Stein,  Jr.,  who 
was  clerk  of  Marlon  circuit  court,  to  permit 
appellants  to  redeem  certain  real  estate  from 
a  sheriff's  sale,  and  to  contest  the  rights  of 
appellees  Qtlara  A.  Monroe  and  others  to  re- 
deem the  same. 

The  cause  was  submitted  to  the  court  for 
trial  without  the  Intervention  of  a  jury. 
There  was  a  request  for  special  findings  of 
fact,  which  were  made,  with  conclusions  of 
law  In  favor  of  the  appellees.  Upon  the  con- 
clusions of  law  judgment  was  rendered  In 
favor  of  the  appellees  against  the  appellants 
James  G.  Kenney  and  Lucy  W.  Kramer  upon 
their  complaint,  and  in  favor  of  appellee 
against  the  appellant  Samuel  S.  Rhodes,  upon 
his  cross-complaint.  From  this  Judgment 
this  appeal  Is  prosecuted. 

The  errors  relied  upon  for  reversal,  and 
here  considered,  are:  Errors  of  the  court, 
respectively.  In  its  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  and  eighth  conclusions 
of  law.  Proper  exceptions  were  saved  to  the 
court's  conclusions  of  law. 

Counsel  for  ai^ellees  has  not  favored  us 
with  a  brief  and  we  have  no  discussion  of  the 
law  of  this  case  from  the  appellees'  stand- 
point. 

The  substance  of  so  much  of  the  special 
findings  of  fact  as  is  necessary  for  this  de- 
cision is  as  follows: 

On  May  26,  1913,  Jacob  0.  Lipps  and  wife 
were  the  owners  of  certain  real  estate  in 
Marlon  county,  Ind.,  upon  which  they  ex- 
ecuted a  mortgage  to  James  G.  Kenney  to  se- 
cure the  payment  of  a  note  of  $2,000.  Said 
mortgage  and  note  were  assigned  to  one  Lena 
Dunham  August  6,  1913,  as  collateral  se- 
curity for  the  payment  of  a  note  of  $300 
executed  by  said  Kenney  on  said  date.  Said 
$300  note,  and  mortgage  assigned  as  its  col- 
lateral security,  was  on ,  February  4,  1914, 
indorsed  to  one  Jean  Barnard.  On  Feb- 
ruary 18,  1915,  said  Jacob  C.  Lipps  and  wife 
conveyed  said  real  estate  to  one  Samuel  E. 
Hamlin  without  any  consideration  therefor, 
anrf  on  May  4, 1915,  said  Hamlin  executed  to 
appellee  Clara  A.  Monroe  a  mortgage  on  said 
real  estate  to  secure  the  payment  of  a  note  of 
$1,500.    On  June  1,  1914,  said  Jean  Barnard 


filed  her  complaint  In  the  Marion  drcolt 
court  making  as  defendants  therein  James  O. 
Kenney,  Jacob  C.  Lipps,  and  his  wife.  Alma 
K.  lipps,  William  S.  Taylor  and  Lena  Dun- 
ham ;  said  action  being  to  foreclose  the  said 
mortgage  assigned  as  collateral  security  for 
the  payment  of  said  $300  note,  and  for  the 
further  purpose  of  collecting  by  attachment 
a  claim  held  by  one  William  S.  Taylor 
against  said  Kenney.  In  this  foreclosure 
proceeding  there  was  a  Judgment  in  favor  of 
said  Barnard,  and  against  the  defendant 
Jacob  C.  Lipps  in  the  sum  of  $2,258  and  costs, 
and  the  foreclosure  of  the  equity  of  redemp- 
tion of  Kenney,  Lipps  and  his  wife,  William 
S.  Taylor,  and  Lena  Dunham  and  all  other 
persons  claiming  from,  under,  or  through 
them  In  and  to  the  said  ijeal  estate,  being  the 
real  estate  described  in  the  complaint  and 
cross-complaint^  It  was  ordered  and  ad- 
judged by  the  court  that  the  said  real  estate 
be  sold  by  the  sheriff  as  other  land  was  sold 
on  execution  without  relief  from  valuation 
and  appraisement  laws.  It  was  further  ad- 
Judged  that  the  said  Barnard  was  entitled  to 
recover  from  said  appellant  Kenney  the  sum 
of  $345  and  costs,  and  that  said  Taylor  was 
entitled  to  recover  of  said  appellant  Kenney 
$268.75  and  his  costs,  and  that  said  Taylor 
have  a  lien  upon  the  proceeds  of  the  sale  of 
said  real  estate,  and  that  the  same  be  paid 
from  the  proceeds  of  such  sale,  subject  only 
to  the  lien  of  the  said  Barnard.  There  was 
an  order  that  the  proceeds  of  such,  sale  be 
applied:  First,  to  the  payment  of  costs  on 
the  complaint  and  cross-complaint;  second, 
to  the  payment  to  the  said  Barnard  of  the 
said  sum  of  $345,  with  interest  and  costs; 
third,  to  the  payment  to  the  cross-complain- 
ant William  8.  Taylor  of  the  amount  found 
due  him,  being  $268.75 ;  fourth,  and  the  over- 
plus, if  any,  after  the  amounts  found  due 
herein  from  said  ai^ellant  Kenney  to  said 
Barnard,  and  to  said  Taylor,  to  be  paid  to 
the  ■  derk  of  the  court  for  the  use  of  said 
Kenney,  or  to  the  party  lawfully  entitled  and 
authorized  to  receive  the  sam& 

A  certified  copy  of  said  decree  was  placed 
in  the  hands  of  the  sheriff  of  said  county,  di- 
recting him  to  sell  said  real  estate,  and  he 
did  so  sell  it  to  Jean  Barnard  for  the  sum  of 
$779.37,  which  amount  was  paid  by  said 
Barnard  to  the  sheriff,  and  a  certificate  of 
sale  in  due  form  as  required  by  law  was  is- 
sued by  the  sheriff  to  her.  Said  Barnard 
assigned  and  transferred  said  certificate  for 
a  valuable  consideration  to  one  James  C.  Mc- 
Donald and  said  William  S.  Taylor,  and 
these  assignees  transferred  and  assigned  said 
certificate  for  a  valuable  consideration  to  ap- 
pellee Samuel  S.  Rhodes,  and  the  said  Rhodes 
has  ever  since  been  the  sole  owner  of  said 
certificate.  At  the  end  of  the  year  for  re- 
demption from  such  sale  the  said  Rhodes 
presented  said  sheriff's  certificate  of  sale  to 
the  clerk  of  Marlon  circuit  court,  and  re- 
quested a  certificate  of  no  redemption,  which 
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the  clerk  refased  to  give  him,  and  thereupon 
said  Rhodes  presented  said  certificate  of 
sale  to  the  sheriff  of  said  county,  requesting 
him  to  execute  a  deed  to  said  Rhodes,  which 
the  said  sheriff  refused  to  do.  The  said 
James  G.  Kenney  did  not  appear  in  person 
or  by  attorney  in  the  foreclosure  proceedings 
In  the  Marion  circuit  court,  and  had  no  ac- 
tnal  notice  of  the  pendency  of  said  action,  or 
the  rendition  of  said  Judgment  and  decree, 
nntll  long  after  the  date  of  said  sheriff's  sala 
The  said  Kenney  was  a  nonresident  of  the 
state  of  Indiana,  and  was  notified  of  the  pen- 
dency of  said  action  by  publication  of  notice. 
November  12, 1916,  said  Barnard  assigned  and 
transferred  to  said  Kenney  the  impald  bal- 
ance of  the  judgment. against  Jacob  C.  Lipps, 
rendered  In  the  foreclosure  proceedings  in 
the  Marlon  circuit  court,  which  assignment 
was  duly  recorded.  November  6,  1915,  said 
appellee  Clara  A.  Monroe  presented  and  filed 
with  the  clerk  of  the  Marion  circuit  court 
an  afildavit  and  statement  in  redemption  of 
said  real  estate  from  said  sheriff's  sale,  and 
paid  to  the  clerk  the  amount  of  money  re- 
quired to  effect  the  redemption,  including 
costs  of  redemption,  to  wit,  $844.22.  Novem- 
ber 11,  1915,  the  appellants  tendered  to  the 
clerk  of  the  Marion  circuit  court  an  affidavit 
and  statement  for  redemption  of  said  real 
estate  from  sheritTs  sale,  and  on  the  same 
date  tendered  In  legal  tender  of  currency  the 
sum  of  $846.72  for  the  purpose  of  redeeming 
said  real  estate  from  said  sherUTs  sale, 
which  sum  was  more  than  sufficient  for  that 
purpose;  and  on  November  12,  1915,  said 
parties  again  tendered  to  him  said  affidavit 
and  statement  for  the  redemption  of  said  real 
estate  to  said  clerk  and  again  tendered  to  him 
the  said  sum  of  money.  Said  clerk  refused  to 
accept  and  file  the  affidavit  and  statement, 
and  refused  to  accept  said  sum  of  money  thus 
tendered  on  both  of  said  dates.  It  appears 
by  the  affidavit  that  the  said  appellants  based 
their  right  to  redeem  said  real  estate  upon 
the  fact  that  the  said  appellant  Kenney  had 
the  said  valid  mortgage  upon  the  said  real 
estate  for  $2,000  which  he  had  pledged  to 
said  Dunham  as  collateral  security  for  the 
payment  of  a  note  of  $300  which  said  Kenney 
had  executed,  and  that  said  note  had  been  as- 
signed to  said  Barnard,  who,  in  the  fore- 
closure suit,  foreclosed  said  $2,000  mortgage 
as  collateral  security  for  the  payment  of 
said  $300  note  against  said  Kenney  and  oth- 
ers. Kenney  was  made  a  party  defendant  to 
said  action  by  publication  of  notice,  but  said 
Kenney  had  no  actual  notice  or  knowledge 
of  the  pendency  of  said  cause  until  after  de- 
cree was  rendered  on  September  18,  1914. 
There  was  due  at  that  date  $2,158,  not  in- 
.:Iudlng  attorney's  fees  of  $100,  and  said 
Kenney  was  entitled  to  the  full  amount 
thereof,  less  costs  and  the  claims  held  by  the 
plaintiff  and  cross-complainant,  William  S. 
Taylor,  and  that  the  balance  due  said  Kenney 
ander  the  terms  of  said  decree  was  a  lien 


upon  all  of  said  real  estate  subsequent  and 
junior  to  the  claims  of  the  appellee  Monroe 
and  said  Taylor.  The  affidavit  states  that  the 
appellant  Kramer  wa»  the  real  owner  of  the 
balance  due  under  said  mortgage  and  decree, 
and  that  said  Kenney  desires  to  make  this 
redemption  for  her  use  and  benefit.  The 
balance  due  upon  said  judgment  was  $1,378.- 
63,  with  interest  at  6  per  cent,  since  Septem- 
ber 18,  1914.  It  was  found  by  the  court  that 
nothing  In  this  proceeding  should  in  any  man- 
ner affect  the  rights  of  the  said  defendant 
Rhodes  as  the  present  holder  of  the  sheriff's 
certificate. 

On  these  findings  of  fact  the  court  states 
its  conclusions  of  law  as  follows: 

(1)  That  the  law  is  with  the  defendants. 

(2)  That  the  plaintiffs  are  not  entitlal  to 
have  any  of  the  entries  of  the  clerk  of  this 
court  relating  to  the  redemption  of  said  real 
estate  from  said  sheriff's  sale  by  the  defendant 
Monroe  vacated. 

(3)  The  plaintifls  did  not  have  and  hold  the 
first  right  to  redeem  said  lots  from  said  sher- 
iff's sale  under  and  by  virtue  of  their  judgment 
rendered  September  18,  1914. 

(4)  The  plaintiffs  were  not  entitled  to  any  or- 
der compelling  the  defendant  Tiieodo're  Stein, 
Jr.,  clerk  of  this  court,  to  accept  and  file  said 
affidavit  of  November  12,  1915,  and  to  aUtn 
plaintiffs  to  redeem  from  said  sheriff's  sale. 

(5)  The  defendant  Theodore  Stein,  Jr.,  as 
clerk  of  this  court,  is  not  compelled  to  accept 
said  sum  of  $846.72  tendered  by  the  plaintiffs 

(6)  That  the  plaintiffs  are  entitled  to  take 
nothing  by  the  complaint  or  the  defendant 
Rhodes  anything  by  his  cross-complaint. 

(7)  and  (8)  are  conclusions  as  to  costs. 

[1]  We  are  not  unmindful  of  the  rule  of 
law  that  a  mortgagee,  after  he  has  onoe  sold 
the  land  upon  an  execution  or  decree,  cannot 
redeem  from  his  own  sale.  In  case  it  pro- 
duces less  than  the  whole  amount  of  the 
judgment,  thereby  restoring  the  lien  of  the 
judgment  and  subjecting  the  property  to  re- 
sale, the  same  as  if  no  previous  sale  had  been 
made.  Greene  v.  Doane,  57  Ind.  186,  Hervey 
V.  Erost  et  al.,  116  Ind.  268,  19  N.  E.  125,  and 
Horn  V.  Indianapolis  National  Bank,  125 
Ind.  881,  25  N.  B.  558,  9  U  R.  A.  676,  21  Am. 
St.  Rep.  281,  sustain  this  principle  of  law. 
It  is  said,  however,  in  the  case  of  Hervey  v. 
Krost,  supra,  that  the  courts  favor  and  give 
a  liberal  construction  to  redemption  laws  in 
the  interest  of  the  debtor,  and  others  who 
are  concerned,  that  the  debtor's  property 
shall  go  toward  the  payment  of  his  debts  to 
the  full  extent  of  Its  value.  It  is  evident 
that  this  has  not  been  accomplished  in  the 
case  at  bar. 

The  cases  above  cited  are  to  be  distin- 
guished from  the  instant  case,  in  this,  that 
It  was  evidently  not  the  primary  object  in 
this  action  to  foreclose  the  mortgage  and 
collect  the  debt  in  favor  of  the  appellant 
Kenney,  but  to  collect  the  debt  in  favor  ot 
said  Jean  Barnard,  and  the  debt  in  favor  of 
the  said  William  S.  Taylor.    The  appellant 
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Kenney  did  not  Instltnte  the  foreclosure  pro- 
ceeding, bad  only  constructlTe  knowledge  of 
It  by  publication  of  notice  In  a  newspaper, 
and  bad  no  actual  knowledge  whatever  of 
said  suit,  or  of  the  foredesure  sale  tbere- 
under.    - 

By  the  Judgment  of  the  court  the  plalntUt 
In  said  foreclosure  suit  was  given  a  Uen  on 
the  proceeds  of  the  sale  of  $345,  and  the 
cross-cumplalnant,  William  S.  Taylor,  was 
given  a  Hen  against  such  proceeds  In  the  sum 
of  $268.75,  which  respective  sums  were  to  be 
paid  out  of  the  proceeds  of  such  sale,  and 
the  overplus,  If  any,  to  be  paid  to  the  appel- 
lant Kenney.  The  efCect  of  this  judgment 
was  the  same  as  If  the  said  appellant  Kenney 
bad  been  a  Judgment  creditor  with  a  sepa- 
rate lien  subject  and  second  to  the  Hens  of 
the  said  Barnard  and  said  Taylor. 

It  la  evident  that  such  real  estate  sold 
only  for  the  amount  of  the  Barnard  and 
Taylor  debts,  plus  attorney's  fees  and  costs, 
and  that  no  consideration  whatever  was 
given  to  the  protection  of  the  rights  of  the 
appellant  Kenney;  In  other  words,  the  pri- 
mary puriwse  of  this  proceeding  and  sale  was 
the  collection  of  the  debts  of  said  Barnard 
and  Taylor. 

[2]  Under  these  facts  we  have  no  besitaticm 
in  saying  that  equity  and  good  conscience  re- 
quires that  apiiellant  Kenney  should  have 
been-  permitted,  under  sections  814  and  815, 
Bums'  R.  S.  1914,  and,  upon  complying  with 
the  terms  of  sudi  sections,  to  redeem  said 
real  estate  from  the  sherUTs  sale  thereof, 
and  upon  tender  of  the  sum  of  $846.72  to 
the  appellee  Stein,  Jr.,  clerk,  the  same  should 
have  been  accepted  in  redemption,  and  a 
proper  certificate  thereof  sbonld  have  been 
issued  by  the  clerk  to  said  appellant  Kenney. 

Other  questions  are  presented  for  our  con- 
sideration, but  we  do  not  deem  it  necessary 
to  discuss  them. 

The  judgment  Is  reversed,  with  instruc- 
tion to  the  trial  court  to  restate  its  conclu- 
sions of  law  in  harmony  with  this  opinion, 
and  the  costs  of  this  appeal  are  taxed  to  the 
appellees. 


(TS  Ind.  App.  682) 

THORNBURO  v.  IiAWRENCK  et  aL* 
(No.  9885.) 

(Appellate  (3ourt  of  Indiana,  Division  No.  1. 
May  28,  1919.) 

1.  Appeal  and  Erbos  9=3758(2)— SPEcmoA- 
TioNB  ^  Befubal    or    Tkndxbxd    Inbtbtto- 
TiONS— Necessity  That  Bbikf  Show  Ex- 
ceptions BELOW. 
Where  appellant's  brief  fails  to  disdoae  that 
any  exception  was  taken  to  the  action  of  the 
court  in  refusing  to  give  a  tendered  instruction, 
specifications  of  error  thereon  are  not  properly 
before  the  appellate  court. 


2.  PucDoxs  «=s>33  — CoNT&Aor  — Baia^ncx  or 
Patioint.  ' 
A  sale  contract  for  a  new  automobile,  under 
which  seller  attempted  to  sell  an  old  one  be- 
longing to  buyer,  Construed  as  amounting  to 
an  agreement  to  extend  to  buyer  a  credit  tit 
three  months  for 'the  $200  balance  of  price  of 
the  new  car,  in  which  time  seller  would  attempt 
to  sell  the  'old  one  for  such  sum,  and,  upon 
failure  to  do  so,  buyer's  promise  to  pay  the 
$200  became  absolute,  and  buyer's  right  to  re- 
possess himself  of  the  old  car  accrued  only  after 
payment  or  tender  of  said  amount. 

8.  Sales  «=»82(1)— Contbaot-^Tbkks— Tno— 
NoTiOB  ov  Failuke  to  Sell. 
Where  a  sale  contract  for  new  automobile 
provided  that  seller  should  attempt  to  sell 
buyer's  old  automobile,  and  that  upon  failure 
to  do  so  buyer's  liability  for  balance  of  price  . 
of  new  car  should  become  absolute,  but  did  not 
fix  time  within  which  seller  should  notify  buyer 
of  inabUity  to  sell,  notice  of  such  fact,  given 
to  the  buyer  a  reasonable  time  after  the  three 
months  allowed  for  sale,  would  be  sufficient,  time 
not  being  of  the  essence. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Smith  N.  Stevens,  Judge. 

Action  by  Oliver  H.  Iiawrenoe  and  another 
against  Willis  W.  Thomburg.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Harley  A.  Logan,  of  Plymonth,  for  appel- 
lant 

Lauer  A  Kltch,  of  Plymouth,  for  appel- 
lees. 

ENIX)E,  J.  This  was  an  action  begun  by 
appellees  and  against  the  appellant  to  recov- 
er money  alleged  to  be  due  them  upon  con- 
tract The  facts  of  the  case,  as  disclosed 
by  the  record,  and  concerning  which  there 
is  no  controversy,  and  out  of  wtaidi  the  ac- 
tion arose,  are  as  follows: 

The  appellees,  Oliver  H.  and  James  W. 
Lawrence,  are  brothers  engaged  in  the  busi- 
ness of  selling  automobiles,  at  Plymouth, 
Ind.,  under  the  firm  name  and  style  of  Law- 
rence Bros.  In  May,  1914,  they  were. agents 
for  and  selUng  the  Ford  automobile,  and 
appellant  was  at  that  time  the  owner  of  t. 
Bulck  automobile.  On  May  29,  1914.  the 
appellant  and  appellees  entered  Into  tbe  fol- 
lowing written  contract,  viz.; 

"Articles  of  agreement  «itered  into  by  and 
between  Lawrence  Bros.,  of  Plymouth,  Ind., 
party  of  tbe  first  part,  and  Willis  Thomburg,  of 
Plymouth,  Ind.,  party  of  the  second  part  wit- 
nesseth: 

"Party  of  first  part  agrees  to  sell  to  party  of 
second  part  a  Ford  automobile  for  the  con- 
sideration of  $566.  Party  of  second  part  agrees 
to  pay  $300  cash,  and  in  addition  thereto  to 
give  a  Buick  automobile  valued  at  $265,  which 
party  of  second  part  ta'tes  at  that  valuation. 
It  is  further  agreed  that  in  case  party  of  first 
part  cannot  or  does  not  dispose  of  said  Buick 
car  for  at  least  $200  in  three  months'  time  from 
date  of  this  agreement   then  party  of   second 
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paift  shall  pay  to  party  of  first  part  $200  caih, 
at  the  expiration  of  said  three  months,  and  shall 
be  given  possesion  of  said  Bnick  car. 
"Si^ed  this  2&th  day  of  May,  1914.    - 

"Lawrence  Brothers. 
"W.  W.  Thomburg. 
"It  is  further  agreed  that,  should  first  party 
make  any  changes  in  the  above-mentioned  Bnick, 
it  shall  become  the  property  of  the  first  party. 
"Jjawrence  Brothers." 

The  Bulck  car  not  having  been  sold  with- 
in the  three  months  specified  in  the  contract, 
and  the  $200  not  having  been  paid  by  ap- 
pellant, this  suit  was  begun  in  January, 
1915,  to  collect  said  sum,  and  also  to  collect 
storage  charges  on  said  car. 

The  cause  was  submitted  to  a  Jury  for 
trial,  which  returned  its  verdict  in  favor  of 
appellees  in  the  sum  of  $225,  and,  over  ap- 
pellant's motion  for  a  new  trial.  Judgment 
was   rendered   thereon. 

No  question  is  made  on  this  appeal  as  to 
the  sufi3ciency  of  any  of  the  pleadings,  ini 
the  only  error  assigned  and  relied  upon  for 
a  reversal  Is  the  alleged  error  of  court  In 
overruling  appellant's  motion  tor  a  new 
trlaL  The  causes  assigned  in  appellant's 
motion  for  a  new  trial  are: 

(1)  That  the  verdict  Is  not  sustained  by 
sufficient  evidence. 

(2)  That  the  verdict  is  contrary  to  law. 

(3)  That  the  court  erred  in  refusing  to 
give  Instruction  No.  2  tendered  by  appel- 
lant 

(4)  That  the  court  erred  In  refusing  to 
give  Instruction  No.  S  tendered  by  appel- 
lant 

[1]  As  to  the  third  and  fourth  spedflca- 
tlons  In  said  motion,  a  careful  reading  of 
appellant's  brief  falls  to  disclose  that  any 
exception  was  taken  to  the  action  of  the 
court  In  refusing  to  give  said  tendered  In- 
structions, and  they  are  not,  therefore,  prop- 
erly before  us  for  our  consideration. 

[2]  A  consideration  of  the  first  and  second 
specifications  of  error  in  said  motion  In- 
volves the  construction  of  said  contract  to 
determine  whether  there  was  any  evidence  to 
support  the  verdict  and  whether  the  same 
was  or  was  not  contrary  to  law. 

The  appellant  Insists  that,  under  the  terms 
of  the  contract  between  the  parties  hereto, 
the  payment  of  the  $200  and  the  snrrender 
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rof  the  possession  to  appellant  of  the  Bulck 
car  were  to  be  concurrent  acts,  and  that 
therefore,  before  the  appellees  were  entitled 
to  recover,  as  for  a  breach  of  this  contract, 
they  must  have  tendered  back  to  appellant 
the  car  In  their  possession  at  the  time  they 
demanded  payment  and,  failing  to  make 
such  offer,  or  tender,  they  could  not  maintain 
their  action.  As  sustaining  this  proposi- 
tion, counsel  for  ajppellant  has  dted  numer- 
ous authorities,  but  an  examination  of  them 
discloses  that  they  are  not  In  point  They 
are  mostly  cases  of  sales,  when  the  title 
of  some  purchased  article  passed  from  ven- 
dor to  purchaser  at  the  time  of  payment; 
but  In  the  Instant  case  the  title  to  the  Bulck 
automobile  In  question  did  not  pass,  and 
vest  In  the  appellees,  at  the  time  the  Ford 
was  purchased.  It  continued  at  all  times, 
so  far  as  this  record  discloses,  the  property 
of  the  appellant  and  was  only  to  become 
the  property  of  appellee^  in  case  they  (ap- 
pellees) should  "make  any  changes  in  the 
above-mentioned  Bulck."  We  think  that  un- 
der a  fair  interpretation  of  this  contract.  It 
simply  amounts  to  an  agreement  to  extend 
to  appellant  a  credit  of  three  months  for 
the  $200  mentioned  in  said  contract,  dur- 
ing which  time  appellees  would  endeavor  to 
sell,  for  him,  the  Bulck  car  in  question,  and 
pay  themselves  from  the  proceeds  of  such 
sale,  and  on  their  failure  to  sell  said  car  for 
atleast  said  sum,  within  said  time,  then  ap- 
pellant's promise  to  pay  said  $200  became 
absolute,  upon  his  being  given  reasonable  no- 
tice of  that  fact  and  his  right  to  repossess 
himself  of  said  Bulck  only  accrued  after  such 
payment  or  tender  by  him  to  appellees  of 
said  sum. 

[3]  The  parties  did  not,  by  the  terms  of 
this  contract  fix  any  time  within  which  ap- 
pellees should  notify  the  appellant  that  they 
had  been  unable  to  sell  and  dispose  of  said 
automobile,  and  notice  of  such  fact  given  to 
appellant  a  reasonable  time  after  said  three 
months  had  elapsed  would  be  sufficient  as 
time  was  not  of  the  essence  thereot  Bruce 
V.  Smith,  44  Ind.  1.  There  is  ample  evidence 
In  the  record  to  support  the  verdict,  and  the 
court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 
Judgment  affirmed.     ■ 
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(70  Ind.  App.  313) 
CALDWELL  V.  ALLEX  et  •!.    (Na.9847.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  29,  1919.) 

1.  Affeal  and  Ebbob  €=3607(2)  —  Mattsbs 
Beviewablb— Bnx  9F  Exceptions. 

A  bill  of  exceptions  filed  within  time  allow- 
ed for  filing  bills,  but  not  filed  until  after  the 
prtedpe  was  filed,  will  be  reviewed,  whether  or 
not  such  bill  is  included  in  the  precipe  on 
account  of  such  late  filing,  where  there  was  a 
good-faith  effort  to  comply  with  the  rules  of 
the  court 

2.  Neouoence  <S=>136(5)  —  Dnacomto  Yeb- 
Dicr— Evidence. 

If  the  evidence  upon  any  issue  in  a  negli- 
gence case  is  insufficient  in  law  to  sustain  the 
verdict  in  favor  of  the  plaintiff,  it  is  the  duty 
of  the  court  to  direct  the  verdict  upon  such  is- 
sue against  him. 

5.  E)LSOTBicrrT  9=»17  —  Liabiutt  of  Blec- 

TBIO  COMFANT  —  NEOUOENCE  OF  CUBTOUEB. 

Where  a  furnisher  of  electricity  supplies  a 
customer  first  through  its  own  wires  and  then 
through  wires  owned  and  maintained  by  cus- 
tomer, over  which  furnisher  has  no  control  or 
supervision,  and  an  injury  results  by  reason  of 
negligent  manner  in  which  the  customer's  wires 
are  equipped  and  maintained,  furnisher  is  not 
Uable. 

4.  BtKCTBICITY  «=»16(5)  —  IrJUBIES  TO  PeB- 

.  SONS  —  Negligence  —  Notice— Wbonqfttl 
Act  of  Thibd  Pebson. 
A  dty  cannot  be  charged  with  constructive 
notice  that  a  private  party  has  stretched  a  live 
wire  where  bathers  in  a  creek  over  which  the 
dty  has  control  may  come  in  contact  therewith, 
in  the  absence  of  evidence  as  to  how  long  the' 
wire  has  remained  in. such  position. 

6.  BtECTBiciTT  <8=»16(5)  —  Ihjubies  to  Peb- 
80NS— LiABiuTT  OF  City— WBONQF0L  Act 
OF  Thibd  Pebson. 

A  city,  having  full  power  and  control  over 
a  creek  in  wliich  its  citizens  are  in  the  habit  of 
bathing,  is  not  liable  for  the  death  of  a  baUier 
who  came  in  contact  with  an  electric  wire  negli- 
gently and  maliciously  placed  by  a  private  in- 
dividual, where  the  dty  had  no  notice  of  the 
existence  of  the  wire. 

6.  Appeal  and  Ebbob  4=»1048(1)— Habicess 
Ebbob— Evidence. 
Refusal  to  require  witness  to  answer  ques- 
tions propounded  to  him  cannot  be  held  prejudi- 
dal,  where  the  complaining  party  failed  to  make 
a  statement  of  what  he  expected  to  prove  by 
such  witness. 

Appeal  fr<Mn  Circalt  Court,  Morgan  Coun- 
ty; A.  M.  Bain,  Special  Judge. 

Action  by  Emery  B.  Caldwell  against  Jesse 
L.  Alley,  doing  business  under  the  firm  name 
and  style  of  the  North  Side  Sand  &  Gravel 
Company,  and  others.  From  an  adverse 
judgment,  plaintiff  appeals.    Affirmed. 

Jos^h  W.  Williams,  of  Martinsville,  and 
Harry  E.  Negley  and  George  W.  Galvln,  both 
of  Indianapolis,  for  appellant. 


Walter  Meyers,  Wm.  A.  Pickens,  Pfeul  G. 
Davis,  Russell  J.  Byan,  Elmer  B.  Stevenson, 
and  Charles  N.  Thompson,  all  of  Indianapo- 
lis, for  appellees. 

NICHOLS,  P.  J.  This  Is  an  action  by  ap- 
pellant against  the  appellees  to  recover  dam- 
ages for  the  death  of  his  son  by  electrocution 
in  BUI  creek,  a  stream  running  through  the 
city  ot  Indianapolis,  Marlon  county,  Ind. 
The  amended  complaint  upon  which  the  ap- 
pellant went  to  trial  was  In  one  paragraph. 
When  the  appellant  dosed  his  evidence  the 
appellee  dty  of  Indianapolis  filed  its  motion 
to  Instruct  the  Jury  in  its  favor,  and  the  ap- 
pellee Indianapolis  Light  &  Heat  Company 
filed  its  motion  to  the  same  effect.  The  ap- 
pellant then  dismissed  the  action  as  to  the 
defendant  Alley.  E^ch  of  the  motions  to  In- 
struct the  jury  was  submitted  to  and  sus- 
tained by  the  court,  and  thereupon  the  court 
Instructed  the  jury  to  return  a  verdict  in  fa- 
vor of  each  of  the  appellees,  which  the  Jury 
did,  and  the  court  rendered  judgment  in  fa- 
vor of  each  appellee,  and  against  the  appd- 
lant.  The  appdlant  filed  his  motion  for  a 
new  trial,  which  was  overruled,  to  which 
ruling  of  the  court  the  appellant  excepted, 
and  now  prosecutes  this  appeal.  Overruling 
appellant's  motion  for  a  new  trial  is  the 
only  error  relied  upon  for  reversal. 

The  substance  of  so  much  of  the  complaint 
as  is  necessary  for  tlUs  dedsiion  is  as  fol- 
lows: 

The  defendant  Alley  for  a  long  time  prior 
to  July  4,  1913,  was  excavating  sand  and 
gravel  from  the  bed  of  Fall  creek,  a  stream 
running  through  the  city  of  Indianapolis, 
Ind.,  at  a  point  where  Thirty-Fourth  street 
of  said  dty,  if  extended,  would  cross  the 
stream.  That  said  dty  as  such  had  full 
charge,  control,  and  snpervlslon  of  said 
stream  within  the  limits  of  said  dty.  The 
appdlee  Indianapolis  Light  &  Heat  Company 
was  engaged  in  furnishing  to  the  dtizens  of 
said  city  an  electric  current  generated  with- 
in the  dty.  On  and  prior  to  said  July  4, 
1913i  said  Alley  as  a  means  of  excavating 
sand  and  gravd  from  the  bed  of  said  creek, 
with  the  consent,  approval,  and  acquiescence 
of  said  dty  in  its  control  and  supervision  of 
said  stream,  had  constructed  and  was  then 
maintaining  and  operating  at  said  point  on 
said  creek  certain  buildings,  boats,  buckets, 
cables,  masts,  framework,  wires,  and  machin- 
ery of  the  sort  that  is  commonly  described 
as  a  gravel  boat  or  gravel  bucket  outfit 
That  as  a  part  thereof  said  Alley  operated, 
with  the  consent,  approval,  and  acquiescence 
of  said  dty,  a  barge  or  houseboat,  consisting 
of  a  boat  with  an  ordinary  hull  and  a  super- 
structure or  small  house  built  thereon,  and 
in  the  center  thereof.  Said  boat  had  a  plat- 
form running  around  the  outside  of  said 
superstructure  about  five  or  six  feet  wide  at 
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fbe  ends  of  said  boat.  With  tbe  consent,  ap- 
proval, and  acquiescence  of  said  dty,  said  Al- 
ley had  kept  said  boat  moored  In  the  waters 
of  aald  creek  at  the  above  point,  with  the 
north  end  of  the  boat  moored  near  to  tbe 
bank  of  said  creek  and  the  south  end  swing- 
ing loose,  all  of  which  was  well  known  to 
said  city. 

Prior  to  July  4,  1915,  said  Alley  had  enter- 
ed Into  a  contract  with  the  appellee  Light 
&  Heat  Company  to  deliver  him  electricity 
from  its  plant  and  wires  in  said  dty,  and 
Bald  appellee  Light  &  Heat  Company  had  ex- 
tended its  wires  carrying  the  electric  fluid 
generated  by .  It  over  and  upon  the  boat,  and 
had  voluntarily  undertaken  to  deliver  along 
and  over  its  wires  the  current  of  such  elec- 
tricity under  its  direction,  supervision,  and 
control,  and  had  full  knowledge  of  the  uses 
to  which  said  electric  current  was  to  be  plac- 
ed and  the  management,  distribution  and 
control  of  it,  and  said  appellees  knew,  or 
could  have  known,  that  said  electric  current 
would  be  highly  dangerous  to  life  and  safety 
of  any  person  coming  in  contact  with  the 
wires  through  which  it  was  conveyed,  where 
such  wires  were  not  properly  insulated  or 
covered  and  protected.  Said  current  was  a 
subtle  and  highly  dangerous  commodity  un- 
der tbe  most  favorable  conditions  and  when 
guarded  with  tbe  utmost  care.  Numerous 
citizens  of  said  city  resorted  to  said  point  in 
said  stream  as  a  bathing  resort  and  swim- 
ming bole,  and  appellees  well  knew  at  said 
date  and  for  a  long  time  prior  thereto  that 
such  place  was  resorted  to  by  men,  women, 
boys,  and  girls  In  that  vicinity  as  a  bathing 
place,  and  that  it  was  so  used  with  the  con- 
sent, approval,  and  acquiescence  of  said  city. 

Appellees  each  of  them  knew,  or  could 
have  known,  that  those  engaged  in  bathing 
or  swimming  in  said  creek  were  Induced  and 
encouraged  by  the  presence  of  said  boat  and 
the  ready  access  thereto  to  use  the  platform 
thereof  as  a  resting  place  or  a  place  from 
which  to  dive  into  the  waters  of  said 
stream,  and  they  knew,  or  oould  have 
known,  at  said  time  because  of  tbe  advanc- 
ing heat  of  the  summer,  that  many  persons 
would  be  attracted  to  said  place  for  the  pur- 
poses aforesaid,  and  to  the  platform  of  the 
boat  aforesaid  for  resting  and  diving.  That 
with  such  knowledge  said  Alley  did,  prior  to 
said  4th  day  of  July,  1913,  wrongfully  and 
unlawfully  place,  or  cause  to  be  placed  by 
bis  servants  and  employes  acting  for  and  on 
behalf  of  said  defendant  Alley,  and  in  tbe 
line  of  their  duty,  on  and  around  tbe  outer 
edge  of  said  boat  and  on  the  platform  there- 
of above  described,  a  wire  then  and  there 
retained  and  held  fast  with  staples  In  such 
a  manner  that  the  same  could  not  be  seen  by 
a  person  in  the  water  near  said  boat,  and 
which  wire  was  wrongfully  and  imlawfnlly 
placed  by  said  Alley,  or  by  his  agents  or  em- 
ployes at  the  time  acting  for  and  on  bis  be- 
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half,  in  the  line  of  their  duty  at  hts  direc- 
tion, for  the  sole  purpose  of  having  the  same 
wrongfully  and  unlawfully  charged  with  elec- 
tricity from  the  current  so  furnished  as 
aforesaid,  in  such  a  manner  that  when  any 
person  should  touch  the  said  wire  he  would 
receive  an  electric  shock  from  the  current 
conveyed  by  said  wire.-  That  said  wire  was 
so  placed  by  said  Alley  and  so  ordered  plac- 
ed by  him  with  a  malicious  aforethought, 
and  with  full  intention  to  injure  and  malm 
any  such  person  that  might  come  In  contact 
with  it,  whoUy  without  regard  for  the  possi- 
ble injury  which  might  be  Inflicted  upon  such 
person;  and,  with  full  knowledge  of  the 
presence  of  said  wire  so  charged  as  afore- 
said, said  Alley  wrongfully  and  willfully  suf- 
fered and  permitted  said  wire  to  remain  In 
said  condition  with  such  wrongful,  unlawful, 
and  willful  purpose  as  aforesaid,  and  some 
time  prior  to  July  4,  1913,  caused  said  wire 
to  be  connected  with  the  wires,  previously 
ran  upon  said  boat,  charged  as  aforesaid, 
and  upon  said  July  4th,  knowingly,  wrong- 
fully, and  unlawfully  permitted  said  wire  to 
carry  a  current  of  electricity  so  as  aforesaid 
procured;  and  the  said  dty  knew,  or  by  the 
exerdse  of  reasonable  care  would  have 
known,  of  the  electric  current  being  conveyed 
through  said  wire,  but  negligently  and  care- 
lessly suffered  the  same  to  remain  upon  said 
boat,  and  negligently  and  carelessly  permit- 
ted those  in  use  of  said  stream  to  be  endan- 
gered by  tbe  presence  of  said  wire,  and  neg- 
ligently and  carelessly  neglected  to  warn  or 
guard  the  bathers  in  said  stream;  and  ap- 
pellee Light  ft  Heat  Company  knew  of  tbe, 
presence  of  the  wire  and  the  uses  to  which  It 
was  being  put,  but  carelessly  and  negligently 
continued  to  furnish  to  oaid  defoidant  Alley 
its  electric  current  for  such  wrongful  and 
unlawful  use,  and  negligently  and  carelessly, 
with  full  knowledge  of  such  use,  suffered  and 
I>ermitted  said  current  to  flow  through  such 
wire  in  suffldent  current  to  endanger  tbe 
lives  of  those  coming  in  contact  with  It, 
while  it  knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  that  the  bathers 
in  said  stream  and  those  using  the  waters 
thereof  would  be  in  danger  of  thdr  lives  by 
the  unguarded  and  unprotected  electridty 
furnished  by  It  and  passing  through  such 
wires.  That  each  of  appellees  knew  of  the 
presence  on  such  boat  of  electridty  in  suffl- 
dent quantities  to  malm  or  kill  one  coming 
in  contact  therewith,  and  failed  wholly  to 
give  notice  of  such  electric  fluid  on  said  boat. 
Appellant's  minor  son.  Earl  Caldwell,  was 
18  years  of  age,  in  good  health,  sound  of 
mind  and  body,  and  earning  tbe  sum  of  $50 
per  month,  which  was  paid  to  the  appellant, 
his  father,  the  son  not  being  able  to  take 
care  of  it,  and  tbe  son  being  a  member  of 
appellant's  family.  While  so  bathing,  with- 
out any  knowledge  of  the  negligent  and  care- 
less acts  of  said  Alley  and  his  codefendants. 
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and  of  the  location  and  existence  of  the  wire 
aforesaid,  which  was  then  and  there  negU- 
•  gently  and  carelessly  suffered  a,nd  allowed 
by  said  defendants  to  be  fully  charged  with 
electric  current  by  the  said  Light  &  Heat 
Company,  and  without  any  notice  whatever 
or  warning,  said  decedent  climbed  upon  said 
boat  and  placed  his  body  upon  the  edge 
thereof,  and,  as  he  placed  his  body  upon  the 
edge  thereof,  came  In  contact  with  the  wire 
aforesaid,  and  thereupon  received  a  shock  of 
such  force  and  effect  as  to  kill  him.  There 
is  a  prayer  for  damages  In  the  sum  of  $10,- 
000. 

[1]  The  appellees  each  contend  that  no 
question  Is  presented  on  appeal  with  refer- 
ence to  the  respective  peremptory  Instruc- 
tion, as  no  exception  was  taken  to  the  giving 
thereof.  It  appears,  however,  by  the  record 
that  the  bill  of  exceptions  containing  such 
instructions,  duly  signed  by  the  trial  Judge, 
was  presented  and  filed  within  the  time  given 
for  filing  bills  of  exceptions.  Without  decid- 
ing whether  snCh  bill  was  Included  In  the 
prffidpe  of  the  appellant  on  account  of  not 
being  filed  until  after  the  prsclpe  was  filed, 
we  hold  that  there  was  a  good-faith  effort  to 
comply  with  the  rules  of  the  court  Ignor- 
ing any  technicalities,  the  case  will  be  decid- 
ed upon  its  merits. 

[2, 3]  In  this  case^  if  the  evidence  upon  any 
issue  was  insufficient  in  law  to  sustain  the 
verdict  in  favor  of  the  plaintlfl,  It  was  not 
only  proper,  but  It  was  the  duty  of  the  court 
to  direct  a  verdict  upon  such  Issue  against 
him.  Beaning  v.  So.  Bend  Electric  Ck>.,  45 
Ind.  App.  261,  90  N.  D.  786;  WestfaU  v. 
Walt,  166  Ind.  353,  78  N.  B.  1089,  6  Ann. 
Cas.  788;  Borg  v.  Larson,  60  Ind.  App.  614, 
111  N.  B.  201;  WUUams  v.  P.  O.  C.  &  St.  L. 
Ry.  Co.,  120  N.  £.  46.  The  case  of  Beaning 
V.  So.  Bend  Electric  Co.,  supra,  holds  that  If 
there  is  any  evidence  to  sustain  the  verdict, 
no  matter  what  Its  weight  or  character,  nor 
how  much  It  may  apparently  be  overborne  by 
more  convincing  evidence  conflicting  there- 
with, the  decision  of  the  issue  must  l>e  sub- 
mitted to  the  Jury,  citing  Penn.  Co.  v.  Mc- 
Cormack,  131  Ind.  250,  80  N.  B.  27;  Jacobs 
V.  Jolly,  29  Ind.  App.  25,  62  N.  B.  1028.  It  Is 
undisputed  In  the  evidence  that  the  appellee 
Light  &  Heat  Company  Installed  the  motor 
upon  the  houseboat  of  the  appellee  Alley, 
and  connected  Its  electric  wires  therewith 
through  which  it  was  furnishing  current  to 
appellee  Alley.  It  does  not  appear  by  the 
evidence,  however,  that  the  electric  applianc- 
es, wires,  etc.,  other  than  the  motor  that 
were  upon  the  houseboat,  were  installed  by 
said  appellee  Light  &  Heat  Company.  It 
does  not  appear  by  the  evidence  that  the 
said  appellee  Light  &  Heat  Company  placed 
a  wire  around  the  edge  of  the  boat,  the  con- 
tact with  which  resulted  in  the  death  of  the 
appellant's  decedent,  and  it  appears  by  the 
undisputed  evidence  that  said  appellee  liad 
no  knowledge  whatever  of  the  existence  of 


such  wire.  It  is  not  alleged  in  the  complaint 
that  said  appellee  Light  &  Heat  Company 
placed  such  wire  around  the  edge  of  the 
boat,  but  to  the  contrary,  it  is  averred  tliat 
the  said  Alley  placed,  or  caused  to  be  placed, 
on  and  around  the  outer  edge  of  the  boat  the 
wire  which  produced  the  Injury  and  death  of 
appellant's  decedent,  and  that  It  could  not 
have  been  seen  by  a  person  in  the  water  near 
the  boat,  and  that  It  was  wrongfully  and  un- 
lawfully placed  for  the  sole  purpose  of  hav- 
ing It  charged  with  electricity  In  such  a  man- 
ner that  when  any  person  should  touch  the 
wire  such  person  would  receive  an  electric 
shock  from  the  current  conveyed  by  such 
wire,  and  that  it  was  done  by  said  Alley  with 
malice  aforethought,  and  with  the  intention 
to  Injure  and  malm  any  person  who  might 
come  in  contaM  with  it  There  Is  no  aver- 
ment In  the  complaint  and  no  evidence  as  to 
how  long  such  wires  had  been  around  the 
edge  of  the  boat  and  used  to  carry  an  elec- 
tric current.  As  tax  as  appears  by  averment 
or  proof,  it  may  have  been  so  placed  imme- 
diately before  the  accident  It  has  been  re- 
peatedly held  that  where  the  furnisher  of 
electricity  supplies  the  same  to  the  customw, 
first  through  Its  own  wires,  and  then  through 
the  wires  owned  and  maintained  by  such  cus- 
tomer, and  over  which  the  furnisher  had  no 
supervision  or  control,  and  an  injury  results 
by  reason  of  the  negligent  manner  in  which 
the  customer's  wires  are  equipped  and  main- 
tained, the  party  who  merely  sells  the  cur- 
rent is  not  liable.  Princeton  Light  &  Power 
Co.  V.  Ballard,  59  Ind.  App.  345,  100  N.  B. 
405;  Minneapolis  General  Electric  Co.  ▼. 
Cronon,  166  Fed.  661,  92  C.  C.  A.  846,  20  L. 
R.  A.  (N.  S.)  816.  The  appellant  contends, 
that  one  Installing  an  electric  plant  and  sup- 
plying the  current  Is  charged  with  the  duty 
of  inspecting  and  discovering  defects,  and 
under  this  proposition  states  that  the  appel- 
lee Light  &  Heat  Company  furnished  all  the 
wire  and  material  used  In  the  boat,  and  In- 
stalled It  but  never  Inspected  It  This  state- 
ment is  not  borne  out  by  the  evidence.  Au- 
thorities cited  are:  Thomas  v.  MaysvUle  Gas 
Co.,  108  Ky.  224,  66  S.  W.  163,  63  L.  R.  A. 
147;  Lewis  V.  Bowling  Green  Gas  Co.,  185 
Ky.  611,  117  S.  W.  278,  22  L.  R.  A.  (N.  8.) 
1169;  MitcheU  v.  Raleigh  Electric  Co.,  129 
N.  C.  166,  39  S.  B.  801,  65  L.  R.  A.  308,  85 
Am.  St  Rep.  736;  Abrams  v.  Seattle,  60 
Wash.  358,  111  Pac.  168,  140  Am.  St  Rep. 
016.  In  the  first  three  of  these  cases  the  de- 
fendant was  furnishing  its  current  to  wires 
that  were  stretched  over  a  street  or  hi^- 
way,  and  in  the  last  the  defect  was  not  in 
the  wiring  In  the  house,  but  outside,  and  re- 
sulted from  uninsulated  wires  striking  to- 
gether, as  the  wind  swung  them.  If  these  el- 
ements do  not  distinguish  them,  then  they 
are  certainly  against  the  great  weight  of  au- 
thority, and  certainly  do  not  state  the  law 
of  Indiana,  as  decided  in  Princeton  Light  Co. 
V.  Ballard,  supra;    There  was  no  error  in  dl- 
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rectlng  the  verdict  as  to  tbe  appellee  Indian- 
apolis Llgbt  &  Heat  Company. 

[4, 1]  The  appellant  contends  that  appellee 
dty  of  Indianapolis  by  sections  8061  and 
8729,  Burns'  R.  S.  1914,  had  full  power  and 
control  over  FaU  creek,  and  that  appellee 
Light  &  Heat  Company  had  no  right  upon 
the  waters  or  boats  upon  such  waters  of  said 
stream  other  than'  as  granted  or  permitted 
by  statute  or  the  otdlnance  of  the  dty.  This 
argument  applies,  of  course,  with  equal  force 
to  defendant  Alley.  It  is  apparent  from 
reading  the  sections  mentioned  that  they  are 
public  improvement  sections,  and  can  have 
no  application  to  the  facts  In  this  case.  The 
kind  of  supervision  that  appellant  contends 
should  have  been  exercised  in  this  case  is, 
IV  virtue  of  section  8964,  Burns'  R.  S.  1914, 
which  makes  no  mention  of  water  courses, 
and  gives  no  authority  over  them,  except  im- 
pliedly, when  they  are  in  public  places.  De- 
fendant Alley  occupied  this  stream  by  a  lease 
from  the  owner,  Horace  McKay,  and  later  by 
bis  heirs,  of  23  acres  of  land  covering  both 
sides  of  the  stream  where  the  barge  was  lo- 
cated. Appellant  says  that  the  dty  in  Its 
control  of  the  stream  had  established  a  bath- 
ing and  swimming  place  at  the  point  wherein 
the  boat  was  suffered  and  permitted  to  float 
at  its  mooring,  but  there  is  no  evidence  of 
such  an  action  on  the  part  of  the  dty.  By 
the  averments  of  the  complaint,  the  injury 
'Was  the  result  of  the  willful  and  malidous 
act  of  defendant  Alley  in  placing  the  'wire 
around  the  boat  and  connecting  it  with  the 
current,  but  of  this  misconduct  the  appellee 
dty  had  no  notice  whatever,  and.  It  not  be- 
ing shown  how  long  the  wire  had  been  so 
placed  as  aforesaid,  it  cannot  be  charged 
'With  constructive  notice.  Bven  if  at  the 
time  of  the  injury  it  had  Jurisdiction  of  the 
stream  for  any  purpose,  it  cannot  be  charged 
with  an  Injury  that  resulted  from  a  danger- 
'  ous  wire,  the  existence  of  which  It  bad  no 
notice.  CAty  of  Evansvllle  v.  Senbenn,  151 
Ind.  42,  47  N.  B.  634,  51  N.  B.  88,  41  L.  B.  A. 
728,  68  Am.  St  Rep.  218.  There  was  no  er- 
ror In  directing  the  verdict  as  to  the  appel- 
lee dty  of  Indianapolis. 

[I]  Appellant  complains  that  the  court 
erred  in  refusing  to  require  witness  Lewis 
B.  Mitdiell  to  answer  questions  propounded 
to  him,  such  witness  having  refused  to  an- 
swer for  the  reason  that  his  disdosures 
might  tend  to  incriminate  him.  At  said  time 
the  witness  was  under  joint  indictment  with 
defendant  Alley,  for  the  offense  that  resulted 
in  the  injury  involved  in  this  action.  Appel- 
lant failed  to  make  any  statement  of  what 
be  expected  to  prove  by  said  witness,  and 
we  are  therefore  unable  to  say  that  such  rul- 
ing of  the  court  was  harmful  to  appellant, 
even  if  erroneous.  Jordan  v.  D'Heur,  71  Ind. 
199;  Hits  V.  Warner,  47  Ind.  App.  612,  93 
N.  B.  1005.  We  find  no  available  error. 

The  Judgment  is  affirmed. 
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(70  Ind.  App.  2M> 
SPENCER  COMMERCIAL  CLTJB  v.  BAET- 
MESS  et  al.     (No.  988&) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  28,  1919.) 

1.  Bakkbuftot     9=>341  —  AxxowANCB     or 

,  CLAIlf— ElTECT. 

The  action  of  a  referee  In  bankruptcy  in  the 
allowance  of  a  dalm  is  rea  Judicata  as  to  all 
who  have  been  made  parties  to  the  proceedings 
in  the  bankruptcy  court. 

2.  Barkbitptot    «s»210  —  Aixowaitos    ov 
CiAiu— EnxoT. 

Upon  the  filing  of  a  petition  in  bankruptcy 
follow^  by  an  adjudication,  all  property  in  the 
poesession  of  the  bankrupt  of  which  he  claims 
ownership  pasees  into  the  custody  of  the  bank- 
Tupty  court  and  becomes  subject  to  its  jurisdic- 
tion to  determine  adverse  claims  thereto,  wheth" 
er  of  title  or  liens. 

S.  EOTOPPEI.    ^=>70(1)  —  FAILtTBI    TO    ASSKBT 

TiTUC  TO  Land. 
Where  the  officers  of  a  commerdal  dub  had 
another  convey  land  with  knowledge  that  it  had 
previoosly  been  conveyed  to  a  difEerent  trustee, 
and  for  more  than  two  years  after  bankruptcy 
of  grantee  failed  to  assert  any  claim  to  the 
property,  though  the  bankruptcy  court  found 
valid  a  mortgage  given  by  the  grantee,  the  dub 
was  estopped  from  thereafter  daiming  property 
against  the  mortgagee. 

4.  Ebtofpki,  4=»31— ConvxTAKCK— Iktebest 
CowvByiiD. 
As  the  owner  of  real  estate  attesting  a  deed 
made  by  a  person  having  no  title,  if  such  owner 
knows  the  contents  of  such  deed,  will,  by  attest- 
ing it,  be  estopped  from  setting  up  his  own  title 
against  the  grantee,  the  equitable  interest  in 
land  own6d  by  a  commerdal  dub  'will  pass  by 
a  direct  conveyance  executed  by  its  officers,  not- 
withstanding the  c<»veyanc«  was  ineflectual  to 
carry  the  legal  title. 

Appeal  from  Circuit  Court,  Owen  County; 
Robert  W.  Myers,  Judge. 

Action  by  Ulysses  S.  Bartmess  against  the 
Spencer  Commercial  Club,  which  cross-com- 
plained and  brought  in  as  defendants  May 
Bartmess  and  others.  From  a  judgment  in 
favor  of  May  Bartmess,  the  defendant  ap- 
peals.   Affirmed. 

Inman  H.  Fowler,  of  Spencer,  and  Homer 
Elllptt,  of  Martinsville,  for  appellant 

Hickam  &  Hickam,  of  Spencer,  and  Fes- 
ler,  Elam  &  Young,  of  Indianapolis,  for  ap- 
pellees. 

McMAHAN,  J.  The  appellee,  Ulysses  S. 
Bartmess,  began  this  action  by  filing  his 
complaint  to  quiet  title  to  certain  real  estate 
in  Owen  county,  Ind.  The  appellant  filed  a 
cross-complaint  against  the  original  plaintiff 
and  a  large  number  of  other  parties,  includ- 
ing May  Bartmess,  wife  of  Ulysses  S.  Bart- 
mess, wherein  the  appellant  asked  that  the 
title  to  said  real  estate  be  quieted  in  it    The 
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cause,  being  at  Issue,  was  submitted  to  the 
court  for  trial.  The  court,  at  the  request 
of  the  parties,  found  the  facts  specially,  and 
stated  Its  conclusions  of  law  thereon. 

The  facts,  as  found  by  the  court,  are  sub- 
stantially as  follows: 

The  appellant  is  a  corporation  organized 
for  the  purpose  of  procuring  factories  to  lo- 
cate and  operate  in  the  town  of  Spencer,  and 
for  that  purpose  purchased  40  acres  of  land 
adjoining  the  town  and  platted  it  into  lots, 
which  it  sold;  the  proceeds  being  used  to 
Induce  factories  to  locate  and  operate  in 
said  town. 

Prior  to  September  28,  1910,  the  Spencer 
Co-operative  Bottle  Company  was  the  owner 
of  the  land  in  controversy,  upon  which  there 
was  located  a  bottle  factory,  and,  being  in-, 
solvent,  made  an  assignment  for  the  ben- 
efit of  its  creditors  and  deeded  said  real  es- 
tate and  factory  to  John  H.  Smith  as  trus- 
tee, he  being  the  president  of  the  Spencer 
Commercial  Club. 

The  appellant,  in  order  to  Induce  the  appel- 
lee Ulysses  S.  Bartmess  to  purchase  the  real 
estate  and  bottle  factory  formerly  owned  by 
said  bottle  company  and  to  operate  said 
factory,  entered  into  a  written  contract  with 
said  Bartmess  wherein  it  agreed  to,  and  did, 
convey  to  said  Bartmess  the  title  to  59  lots 
in  appellant's  said  subdivision,  and,  said  lots 
having  been  sold  on  contracts,  assigned  to 
said  Bartmess  the  contracts  of  the  purchas- 
ers for  the  unpaid  purchase  money  for  said 
59  lots.  The  appellant  also  agreed  to  take 
-charge  of  said  sale  contracts,  collect  the 
money  due  on  them,  and  turn  over  to  Bart- 
mess $7,000  thereof,  with  interest  until  i>aid 
as  a  bonus  for  purchasing,  repairing,  and 
operating  the  said  factory.  Bartmess  agreed 
to  execute  deeds  to  the  purchasers  of  the 
lots  as  the  appellants  turned  over  the  pur- 
chase money  to  ■  him.  Bartmess  borrowed 
$7,000  from  the  Exchange  Bank  of  Spencer 
and  assigned  said  lot  contract  to  the  bank  as 
collateral  to  secure  his  promissory  note  for 
$7,000.  Bartmess  never  paid  anything  on 
said  note  except  $350,  which  the  bank  col- 
lected on  said  contracts,  and  which  It  ap- 
plied on  said  note.  The  appellant  also  agreed 
to  give  Bartmess  Its  promissory  note  for  $15- 
000,  secured  by  mortgage  on  certain  other 
lots  In  said  addition,  said  Bartmess  agree- 
ing to  put  said  botUe  factory  in  good  re- 
pair and  to  operate  it  with  an  average  of 
12  shops,  and  employing  approximately  100 
men  for  not  less  than  nine  months  a  year  for 
a  period  of  three  years.  It  was  agreed  that 
said  Smith,  as  trustee  of  said  bottle  company 
should  deed  the  said  factory  and  real  estate 
In  controversy  to  some  citizen  of  Spencer, 
who  should  hold  the  same  pending  perform- 
ance of  said  contract  by  Bartmess,  and,  if 
he  performed  the  contract,  the  plant  was  to 
be  deeded  to  him,  and,  if  he  failed,  it  should 
be  deeded  to  appellant. 

Smith,  as  such  trustee,  obtained  an  order 


from  the  Owen  circuit  court  authorizing  the 
sale  of  the  real  estate  In  controversy  at  a 
private  sale,  and  he  thereupon  reported  that 
he  had  sold  the  same  to  said  Bartmess  for 
$15,000,  which  sale  was  approved,  and  by 
agreement  between  appellant  and  appellee 
Bartmess  the  deed  was  made  to  Temple  G. 
Pierson  as  trustee.  Said  deed  was  reported 
to  the  court  and  entered  In  the  order  book 
of  said  court,  but  was  no't  recorded  In  the 
recorder's  oflSce  of  said  county.  The  appe- 
lant executed  Its  note  to  said  Bartmess  for 
$15,000,  and  he  assigned  said  note  to  Smith 
as  trustee  In  full  payment  of  the  purchase 
price  of  said  real  estate. 

Said  Bartmess  began  to  operate  said  bot- 
tle factory  In  January,  1911,  and  continued 
to  operate  It  until  August  11,  1912,  when  he 
closed  It,  and  no  further  business  was  done 
therein. 

At  a  meeting  of  the  board  of  directors  of 
appellant  In  August,  1912,  Bartmess  requeat- 
ed  that  appellant  make  him  a  deed  of  the 
real  estate  In  controversy,  saying  that  his 
business  was  prosperous,  but  that  he  could 
not  proceed  until  the  plant  was  overhauled ; 
that  he  meant  to  reorganize  the  business  and 
erect  a  steel  buUdlng;  that  he  must  raise 
money,  but  could  not  do  so  unless  the  title 
was  in  his  name,  so  he  could  float  an  issue 
of  stock  or  bonds;  that.  Inasmuch  as  ap- 
pellant had  not  collected  on  the  lots,  he  ought 
not  to  be  required  and  compelled  to  operate 
the  plant  three  years  before  obtaining  a 
deed.  Appellant  agreed  to  this,  and  a  few 
days  later,  acting  under  orders  of  the  board 
of  directors  of  appellant.  Homer  Elliott,  Its 
secretary,  prepared  a  deed  for  the  property 
to  Bartmess,  and  had  said  Smith,  as  trustee 
for  the  bottle  company,  execute  the  same, 
forgetting  that  Smith,  as  such  trustee,  had 
prior  thereto  made  a  deed  to  Pierson  as  be- 
fore stated,  and  that  he  had  made  his  final 
report  and  had  been  discharged.  Bartmess, 
not  knowing  such  facts  or  that  the  deed  did 
not  convey  to  him  a  perfect  title,  accepted 
said  deed,  recorded  it  September  23,  1912, 
and  continued  In  possession  of  the  property 
under  the  deed.  No  deed  was  ever  executed 
by  Pierson,  and  he  still  holds  the  legal  title 
to  the  real  estate  as  trustee  for  appellanf 
and  Ulysses  S.  Bartmess. 

Bartmess  never  repaired  said  plant  and 
did  not  resume  operations,  but  soon  after  ob- 
taining said  deed  made  a  voluntary  assign- 
ment, and  was  afterwards,  on  petition  of 
some  of  his  creditors,  adjudged  a  bankrupt; 
said  Homer  Elliott,  the  secretary  of  appel- 
lant, being  elected  as  trustee  of  the  bank- 
rupt estate  and  qualified  as  such.  That  said 
Bartmess  In  September,  1912,  and  within  a 
few  days  after  securing  the  deed,  executed  a 
mortgage  on  said  real  estate  to  his  wife. 
May  Bartmess,  to  secure  a  note  for  $5,000 
that  his  wife  had  loaned  him  In  1910.  That 
Mrs.  Bartmess  filed  her  claim  on  said  note 
and  mortgage  with  the  referee  in  bankruptcy. 
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That  said  Elliott,  as  trustee,  filed  his  answer 
to  said  claim,  and  also  his  petition,  asking 
that  it  be  held  fraudulent  and  void,  alleging 
that  It  was  executed  to  obtain  a  preference 
and  that  it  was  for  an  antecedent  debt  A 
trial  was  had  on  such  claim,  at  which  John 
H.  Smith,  president,  and  Homer  Elliott,  sec- 
retary, of  appellant,  were  present  and  testi- 
fied as  witnesses  for  said  Elliott  in  his  effort 
to  prevent  the  allowance  of  said  claim,  and 
aided  and  counseled  with  the  attorneys  for 
said  Elliott  in  the  defense  to  said  claim.  Mr. 
and  Mrs.  Bartmess  were  also  present  at  such 
trial  and  testified.  The  referee  found  that 
the  claim  of  Mrs.  Bartmess  should  be  allow- 
ed as  a  valid  claim  secured  by  said  mortgage 
with  interest  from  August  1,  1912,  and  a  de- 
cree was  entered  accordingly.  The  appellees 
Elckam  &  Hickam  and  Elam  &  Fesler,  hav- 
ing been  employed  as  attorneys  for  Mr.  and 
Mrs.  Bartmess  In  said  banlcruptcy  proceed- 
ings on  October  23,  1913,  took  a  note  for  $1,- 
000  from  Bartmess  and  his  wife;  said  note 
being  also  secured  by  a  mortgage  on  the  real 
estate  in  controversy.  Bartmess  was  dis- 
charged as  a  bankrupt  July  21,  1913,  bnt, 
being  a  householder  and  entitled  to  an  ex- 
emption of  $600,  said  real  estate  was  set  off 
to  him  subject  to  said  mortgage,  and  his  es- 
tate was  settled  as  one  with  no  assets. 

The  said  note  of  $7,000  given  to  the  Ez- 
idiange  Bank  was  liquidated  and  discharged 
In  said  bankruptcy  proceedings.  The  full 
possession  of  the  real  estate  in  controversy 
was  turned  over  to  Bartmess  by  said  Elliott 
as  trustee  In  bankruptcy  in  pursuance  of  an 
order  of  the  court,  and  he  has  ever  since  had 
full  control  and  possession  over  the  same,  all 
of  which  was  done  with  the  knowledge  of 
and  without  objection  on  the  part  of  appel- 
lant. 

The  court  concluded  as  a  mattw  of  law: 
(1)  That  appellant's  title  to  the  real  estate 
ehonld  be  quieted  as  to  all  defendants  ex- 
cept Mrs.  Bartmess;  and  (2)  that  her  mort- 
gage was  a  valid  and  subststlng  lien  upon 
the  real  estate. 

The  errors  assigned  In  this  court  are  that 
the  court  erred  in  its  conclusions  of  law. 

The  sole  question  for  our  determination 
relates  to  the  validity  of  the  mortgage  giv- 
en to  the  appellee  May  Bartmess.  She  is 
the  only  appellee  who  has  filed  a  brief  in 
this  court,  so,  when  we  refer  to  the  appellee, 
it  will  be  understood  that  we  refer  to  her. 

The  appellant  'insists  that  this  mortgage 
was  given  to  secure  a  pre-existing  debt,  and 
was  therefore  void  as  against  appellant; 
while  appellee  insists  that  under  the  facts 
her  mortgage  Is  valid,  that  the  proceedings 
in  the  bankruptcy  court  amount  to  an  ad- 
judication of  the  validity  of  her  mortgage, 
and  that  the  appellant's  conduct  has  been 
such  as  to  estop  it  from  asserting  title  to 
the  real  estate  In  controversy. 

Appellant  contends  that  a  mortgagee  who 
takes  a  mortgage  to  secure  a  pre-existing 


debt  must  at  the  time  of  taking  the  mort- 
gage, in  order  to  make  it  valid  as  against 
prior  and  superior  equities,  have  paid  a  new 
and  valuable  consideration  therefor,  cancel- 
ed or  surrendered  bis  old  debt,  or  in  some 
way  placed  himself  in  a  worse  condition  than 
he  was  before  the  mortgage  was  given. 

Appellee  does  not  attempt  to  controvert 
this  legal  position,  as  contended  for  by  ap- 
pellant She  insists  that  the  original  con- 
tract between  appellant  and  her  husband  was 
superseded  by  an  agreement  made  in  August, 
1912,  by  the  terms  of  which  the  appellant 
agreed  to  ^ve  her  husband  a  deed ;  that  the 
deed  was  prepared  by  the  secretary  of  ap- 
pellant and  signed  by  John  H.  Smith,  who 
was  president  of  appellant  they  both  acting 
under  the  authority  and  direction  of  the 
board  of  directors  of  appellant;  that  this 
deed  was  intended  to,  and  in  equity  did, 
pass  all  the  Interest  of  appellant;  that  it 
was  effective  for  that  purpose  and  constltot- 
ed  a  complete  transfer  of  the  equitable  title. 

At  the  time  this  deed  was  executed  the 
order  book  entries  in  the  Owen  circuit  court 
in  the  receivership  of  the  bottle  company  dis- 
closed that  Smith,  as  trustee,  had  sold  the 
property  to  Bartmess  for  $15,000 ;  that  Smith 
reported  said  sale  to  the  court ;  that  it  was 
approved ;  and  that  a  deed  had  been  ordered. 
The  deed,  however,  by  agreement  was  made 
to  Plerson,  and  not  to  Bartmess,  but  was 
never  recorded  in  the  recorder's  office.  It 
was  the  intention  of  the  board  of  directors 
of  appellant  to  convey  the  fee-simple  title  of 
the  real  estate  in  controversy  to  Ulysses  S. 
Bartmess,  and  In  order  to  carry  out  that  in- 
tention said  directors  authorized  and  directed 
its  secretary.  Homer  Elliott,  to  prepare  a 
deed  for  that  purpose,  which  he  did,  but 
overlooking  the  fact  that  a  deed  had  been 
made  to  Plerson  as  trustee,  he  named  John 
B.  Smith  as  grantor.  Instead  of  Plerson.  The 
deed  was  properly  signed  by  John  H.  Smith, 
acknowledged  and  delivered  to  Mr.  Bart- 
mess with  the  intention  and  belief  of  all  the 
parties,  including  appellant,  that  it  did  in  fact 
convey  the  title  to  said  real  estate  to  Ulysses 
S.  Bartmess.  After  the  deed  was  executed  and 
recorded,  the  mortgage  to  appellee  was  ex- 
ecuted, and  when  the  proceedings  in  bank- 
ruptcy were  pending  all  the  right  title,  and 
interest  of  Ulysses  S.  Bartmess  in  said  real 
estate,  including  the  possession,  were  in  Ho- 
mer Elliott,  the  trustee  in  bankruptcy.  When 
the  appellee  filed  her  note  and  mortgage  as 
a  claim  against  said  estate,  HcHuer  Elliott 
who  was  the  secretary  of  appellant  and  the 
trustee  in  bankruptcy,  and  who  is  one  of  ap- 
pellant's attorneys  in  this  appeal,  resisted  the 
allowance  of  appellee's  claim.  He  and  John 
H.  Smith,  president  of  appellant  the  gran^ 
tor  in  the  deed  to  Bartmess  and  the  cashier 
of  the  Elxchange  Bank,  which  was  also  a 
creditor  of  said  bankrupt  estate,  were  pres- 
ent at  the  trial  of  appellee's  claim,  testified 
as  witnesses  against  her,  and  aided  and  coon- 
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seled  with  the  attorneys  for  the  trustee  in 
bankruptcy,  doing  all  in  their  power  to  have 
the  claim  of  appellee  disallowed.  They  were 
thai  contending  that  the  real  estate  now  in 
controversy  belonged  to  the  estate  of  Ulysses 
S.  Bartmess,  bankrupt,  and  that  it  should  be 
sold  by  Homer  Elliott  as  trustee  to  pay  the 
debts  of  said  Bartmess,  a  position  entirely 
inconsistent  with  their  present  one. 

[1]  The  facts  as  found  by  the  court  do  not 
disclose  whether  the  appellant  was  named 
as  a  creditor  or  interested  party  in  the  pro- 
ceedings In  bankruptcy^  If  appellant  was  a 
party  to  the  proceedings  In  bankruptcy,  our 
task  would  be  easy,  and  our  course  clear,  as 
it  is  universally  held  that  the  action  of  a 
referee  in  bankruptcy  in  the  allowance  of  a 
dalm  is  res  adjudicata  as  to  all  who  have 
been  made  parties  to  the  proceedings  In  the 
bankruptcy  court 

[2]  Upon  the  filing  of  a  petition  in  bank- 
ruptcy, followed  by  an  adjudication,  all  prop- 
erty in  the  possession  of  the  bankrupt  of 
which  he  claims  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy, 
and  becomes  subject  to  its  Jurisdiction  to 
d(<termlne  all  adverse  or  conflicting  claims 
thereto,  whether  of  title  or  liens.  In  re 
Schermerhorn,  145  Fed.  841,  76  0.  0.  A.  215. 
See,  also.  In  re  Kellogg,  121  Fed.  333,  67  O. 
0.  A.  647. 

[3]  Ought  the  appelliint,  in  view  of  all  the 
facts  and  circumstances  disclosed  in  this 
case,  be  permitted,  after  a  delay  of  over 
two  years,  after  It  has  stood  by  and  with 
knowledge  i>ermltted  the  court  and  the  pub- 
lic to  deal  with  the  property  as  belonging  to 
Ulysses  S.  Bartmess,  to  now  claim  the  prop- 
arty  free  and  clear  of  a  claim  that  was  liti- 
gated in  the  bankrnpt  court  and  which  was 
by  that  court  found  to  be  a  valid  lien  on 
aald  real  estate? 

We  would  remind  appellant  that  "he  who 
keeps  silent  when  duty  commands  him  to 
speak  shall  not  speak  when  duty  commands 
him  to  keep  sHent"  Appellant,  by  its  act 
in  having  John  H.  Smith  make  the  deed  to 
Bartmess,  represented  that  Smith  had  the 
power  and  authority  to  make  such  deed  and 
to  convey  the  title,  and  it  ought  In  equity 
to  make  that  representation  tme. 

The  rule  of  law  Is  clear  that,  when  one  by 
his  words  or  conduct  causes  another  to  be- 
lieve the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  be- 
lief 80  as  to  alter  his  own  position, 'the  for- 
mer is  precluded  from  averring  a  different 
state  of  things  as  existing.  Pickf  ord  v.  Sears, 
6  Ad.  &  B.  489;  Stevens  v.  Dennett,/ 61  N.  H. 
324. 

[4]  The  appellant  had  an  equitable  Inter- 
est in  the  real  estate  which  it  conid  have 
conveyed  to  Bartmess,  and  it  is  our  Judg- 
ment tliat  whatever  title  it  could  have  pass- 
ed by  deed  did  in  equity  pass  by  the  deed 
from  Smith,  trustee,  to  Bartmess.    As  said 


in  Fallon  v.  Keboe,  38  CaL  44,  09  Am.  Dee. 
347: 

'^e  apprehend  there  can  be  but  little  doubt 
on  this  point,  and  we  do  not  understand  counsel 
as  controverting  the  proposition  that,  if  the  true 
owner  conveys  the  property  by  any  name,  the 
conveyance,  as  between  the  grantor  and  gran- 
tee, will  transfer  title." 

See,  aim,  Iliddleton  v.  Findla,  25  Cal.  76. 

The  owner  of  real  estate  attesting  a  deed 
made  by  a  person  having  no  title,  if  sndi 
owner  knows  the  contents  of  such  deed,  will, 
by  attesting  it,  be  estopped  from  setting  up  his 
own  title  against  the  grantee  and  his  privies. 
Devlin  on  Real  Estate,  }  1286a;  Equitable, 
etc.,  Ca  V.  Lewman,  124  Ga.  190,  52  S.  K. 
599,  3  L.  B.  A.  (N.  S.)  879;  Wakefield  v. 
Brown,  88  Minn.  361,  37  N.  W.  788,  8  Am.  SK 
Rep.  671 ;   MlUer  v.  Bingham,  29  Vt  82. 

The  appellant  is  in  no  position  to  claim 
that  its  equities  are  equal  or  8ui>erior  to 
those  of  appellee.  In  fact,  it  secured  all,  if 
not  more  than,  it  was  entitled  to  when  the 
trial  court  found  that  Its  title  should  be  qui- 
eted as  to  the  claims  of  the  appeUees  other 
than  May  Bartmess. 

The  court  did  not  err  In  Its  contusion  of 
law. 

Judgment  affirmed. 


(71  Ind.  App.  688) 

HARDT  et  aL  v.  SMITH  et  aL     (N<k  989eL)* 

(Appellate  Court  of  Udiana,  Division  No.  1. 
May  29,  1919.) 

1.  Wnxs  «3>4S&-OoN8rBT;cTioN— iNTBmnoir 
or  Testatob. 

In  conatming  a  will,  .the  court  must  be 
golded  by  the  testator's  faitention. 

2.  WttM    *=»469— CONSTBUOTION— iNTEimOK 
OV  TBBTATOB— MSAHINO   OF  liAKOUAOB. 

In  searching  for  the  intention  of  the  tes- 
tator, every  word  and  clause  of  the  will  must 
be  considered,  and,  if  possible,  ^ven  effect. 

8.  Wnxs    €=>449  —  COKBTBTTOnON    AOAIRm 

Pabtiai.  Intestact. 
A  construction  resulting  in  a  partial  Intes- 
tacy will  be  avoided,  nnless  the  language  of  the 
will  la  such  as  to  compel  it 

4.  WnXfl   **»634(1)— COHBTBTTOTION— CoNTiir- 
OENT  OB  TESTBD   RKMAIRnBB. 

.A  remainder  will  not  be  construed  to  be 
contingent,  If  it  can  be  construed  to  be  vested. 

6.  Wiixfl  *=>634{16)— CowBTBUonoM— Vmtwd 
Rsmairdeb. 
Under  a  will  giving  to  testatrix's  husband 
and  brother  life  estates  in  certain  land,  and, 
subject  thereto,  devising  such  land  and  all  real- 
ty owned  at  her  death  to  a  niece  for  life,  or 
on  her  death  prior  to  death  of  testatrix,  or  the 
death  of  the  husband  and  brother  prior  to 
death  of  testatrix,  then  at  niece's  death,  or 
the  death  of  husband  and  brother,  the  fee  sim- 
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pie  to  Test  absolntely  in  two  daaghters  of  viece 
as  tenants  by  the  entirety,  and  where  hasband 
and  brother  predeceased  testatrix,  the  dangh- 
ters  took  a  vested  remainder  in  fee. 

6.  Wn-M  «=>461— CONSTBTJCTION— Tbahbpo- 

eiTioN  or  WoBDs— "Ob." 
If  from  the  wording  of  the  will  it  ia  obvi- 
onsly  necessary  to  carry  out  the  intention  of 
the  testator,  the  word  "or"  will  be  construed 
as  "and." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Or.] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; James  P.  Wason,  Judge. 

Suit  to  quiet  tittle  by  Wilson  A.  D.  Hardy 
and  another  against  Miranda  Smith  and 
others.  Demurrer  to  complaint  sustained, 
and  Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

L.  D.  Boyd  and  George  W.  Jullen,  both  of 
Delphi,  for  appellants. 

Wm.  C.  Smith  and  John  H.  Cartwrlght, 
both  of  Delphi,  for  appellees. 

REMT,  J.  Mary  A.  Lamb  by  Item  8  of  her 
will  devised  to  her  husband,  William  R. 
Ijamb,  and  her  brother,  Alexander  Hardy, 
each  a  life  estate  in  certain  lands  therein  de- 
scribed.   Item  4  of  said  will  is  as  follows: 

"Item  4.  Subject  to  the  provisions  of  item 
three,  in  favor  of  my  husband  and  my  brother, 
Alexander,  I  devise  the  said  real  estate  de- 
scribed in  item  three  and  all  the  real  estate 
of  which  I  may  die  the  owner,  to  my  niece 
Ifiranda  Smith  of  Eokomo,  Indiana,  for  and 
during  the  term  of  her  natural  life,  or  in 
case  of  her  death  prior  to  my  death,  or  the 
death  of  my  husband  and  brother,  then  at  her 
death,  or  the  death  of  my  husband  and  brother, 
the  fee  simple  of  all  of  said  real  estate  shall 
vest  absolutely  in  Lilly  Smith  and  Mary  P. 
Smith,  daughters  of  said  Miranda  Smith,  as 
tenants  by  the  entirety  the  survivor  to  take 
the  whole." 

Appellants  prosecuted  this  suit  against  ap- 
pellees to  quiet  title  to  eight-tenths  of  the 
said  real  estate,  and  to  construe  said  will. 
Appellees  are  the  persons  named  as  devisees 
In  said  Item  4. 

The  complaint  alleges  that  the  said  hus- 
band and  brother  died  seven  years  prior  to 
the  death  of  testatrix;  that  appellants, 
among  others,  are  the  heirs  at  law  of  testa- 
trix; that  said  testatrix  died  Intestate  as  to 
tile  fee  simple  of  the  said  lands;  and  that 
the  fee  simple  of  the  undivided  eight-tenths 
thereof  is  in  appellants.  Appellees'  demur- 
rer to  the  complaint  for  want  of  facts  was 
sustained,  and  Judgment  w^s  rendered  for 
ai>pellees  upon  .the  refusal  of  appellants  to 
plead  further.  The  action  of  the  court  in 
sustaining  the  demurrer  is  the  only  error  as- 
signed. 

The  controversy  Involves  the  construction 


of  Item  4  of  said  will.  It  is  contended  by  ap- 
pellants that  the  devise  to  appellees  Lilly 
Smith  and  Mary  P.  Smith  was,  by  the  terms 
of  said  item  4,  contingent  upon  the  death  of 
devisee  Miranda  Smith  prior  to  the  death  of 
the  husband  and  brother  of  testatrix;  and 
inasmuch  as  this  contingency  did  not  happen, 
and  cannot  now  happen,  this  conditional  de- 
vise failed,  and  that  testatrix  died  Intestate 
as  to  said  real  estate.  On  the  other  hand, 
appellees  take  the  position  that  item  4  of 
the  will  mnst  be  construed  as  devising  the 
fee  simple  of  said  real  estate  to  appellees 
Lilly  Smith  and  Mary  P.  Smith,  their  right 
of  enjoyment  being  postponed  until  the  ter- 
mination of  the  life  estates  devised,  and  that 
as  to  said  rsal  estate  testatrix  died  testate. 

[1-4]  In  construing  the  provisions  of  a  wUl, 
we  must  be  guided  by  the  testatrix's  inten- 
tion, and  in  search  for  such  Intention  every 
word  and  clause  of  the  will  must  be  consid- 
ered, and,  if  possible,  given  effect.  Ferister- 
maker  v.  Holman,  158  Ind.  71,  62  N.  E.  699. 
A  construction  resulting  in  a  partial  intes- 
tacy will  be  avoided,  unless  the  language  of 
the  win  is  such  as  to  compel  such  construc- 
tion. Eeplinger  v.  Keplinger,  185  Ind.  81, 
113  N.  E.  292.  It  is  also  a  rule  of  construc- 
tion that  a  remainder  will  not  be  construed 
to  be  contingent,  if  it  can  be  construed  to  be 
vested.  Linscott  ▼.  Trowbridge,  224  Mass. 
108,  112  N.  E.  956.  See,  also,  Aldred  v.  Syl- 
vester, 184  Ind.  542,  111  N.  E.  914. 

[I]  A  careful  examination  of  the  will, 
keeping  in  mind  these  rules  of  construction, 
leads  to  the  conclusion  that  it  was  the  in- 
tention of  the  testatrix  to  die  testate  as  to 
all  of  her  property,  and  that  Lilly  Smith  and 
Mary  P.  Smith  should  take  the  fee  of  the 
real  estate,  subject  only  to  the  stipulated  life 
estates.  It  is  undisputed  that  item  3  gave  to 
the  husband  of  testatrix  a  life  estate  in  said 
land  in  the  event  he  outlived  her;  also  a  life 
estate  In  testatrix's  brother  during  the  years, 
if  any,  he  outlived  her  husband.  Item  4  pro- 
vides: 

"Subject  to  the  provisions  of  item  three. 
•  *  •  I  devise  *  •  'all  the  real  estate 
of  which  I  may  die  the  owner,  to  Miranda 
Smith  for  and  during  her  natural  life" 

— thereby  giving  to  said  Miranda  Smith  a 
life  estate,  subject  to  the  life  estates  men- 
tioned in  item  1.  Then  follows  the  clause 
upon  which  appellants  base  their  contention, 
and  which  they  claim  amounts  to  a  condition 
which  has  become  impossible  of  performance, 
to  wit: 

"Or  in  case  of  her  death  prior  to  my  death, 
or  the  death  of  my  husband  and  brother." 

What  was  testatrix's  intention  with  refei- 
ence  to  this  clause?  Plainly  her  purpose 
was  merely  to  provide  for  the  possibility  of 
Miranda  Smith  dying  before  her  life  estate 
should  vest,  and  to  make  it  certain  that  Lilly 
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Smith  and  Mary  P.  Smith  woald  take  the  fee 
tn  any  event.  In  other  words,  testatrix  did 
not  want  the  vesting  of  the  fee  In  remainder 
to  Lilly  Smith  and  Mary  P.  Smith  to  b^  de- 
pendent upon  the  resting  of  a  life  estate  In 
their  mother.  This  construction  Is  borne  out 
by  the  clause  which  follows,  which  clause 
provides: 

"Then  at  her  death  [the  death  of  Miranda 
Smith],  or  the  death  of  my  hnsband  end  broth- 
er, the  fee  simple  of  all  said  real  estate  shall 
vest  absolutely  in  Lilly  Smith  and  Mary  P. 
Smith,"  etc 

[I]  It  Is  apparent,  from  the  context  of  the 
will,  that  testatrix  Improperly  used  the  word 
"or,"  instead  of  the  word  "and.".  If  we  make 
the  substitution,  that  part  of  the  will  would 
read: 

'To  my  niece  Miranda  Smith  of  Kokomo,  In- 
diana, for  and  during  the  term  of  her  natural 
life,  and  in  case  of  her  death  prior  to  my 
death,  or  the  death  of  my  husband  or  brother, 
then  at  her  death,  or  the  death  of  my  husband 
and  brother^  the  fee  simple  of  all  of  said  real 
estate  shall  vest  absolutely  in  Lilly  Smith  and 
Mary  P,  Smith,"  etc 

— and  there  would  be  no  uncertainty.  The 
disjunctive  "or"  Is  not  a  technical  word,  and 
It  is  a  well-known  rule  that  If,  from  the 
wording  of  the  will,  it  Is  obviously  necessary 
to  carry  out  the  intention  of  the  testator,  the 
word  "or"  will  be  construed  as  "and."  Jan- 
ney  v.  Sprlgg,  7  Gill  (Md.)  197,  48  Am.  Dec 
557,  cases  cited  and  note;  6  Words  and 
Phrases,  5007. 

We  conclude  tl»at  appellees  Lilly  Smith 
and  Mary  P.  Smith  took  a  vested  remainder 
in  fee  In  the  real  estate  involved  in  this  suit. 
The  trial  court  correctly  sustained  appellee's 
demurrer  to  the  complaint. 

Judgment  affirmed. 


(70  Ind.  Ai>i>.  41$) 

HESS  et  al.  v.  3.  R.  WATKINS  MEDICAL 
00.     (No.  9901.) 

(Appellate  Court  of  Indiana,  Dividon  No.  1. 
June  6,  1919.) 

1.  Pbincipal  and   Subett   €=»6— "Subktt" 

DiSTINOXIISHED  FBOlf   "GUABANTOB." 

A  "surety"  undertakes  to  do  that  which  his 
principal  is  bound  to  do,  in  case  the  principal 
fails  to  comply  with  the  contract,  while  a  guar- 
antor undertakes  that  the  principal  will  do  the 
things  mentioned  in  the  contract  by  the  princi- 
pal to  be  done,  and,  in  case  the  principal  fails 
to  do  BO,  that  he,  the  guarantor,  will  pay  dam- 
ages sustained  to  the  beneficiary  from  such' 
failure  of  the  principal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guaran- 
tor ;   Surety.] 


2.  Prinoipai.  Awn  Subett  «=36,  86  —  Con- 
TEACT— Creation    of   Relation— Bbeach— 

LlABIUtTT. 

An  agreement  by  defendants,  in  considera- 
tion of  $1  paid  by  plaintiff  and  the  execution 
of  an  agreement  by  plaintiff  with  F.  to  furnish 
to  F.  merchandise  for  resale,  and  to  extend  time 
of  payment  of  an  existing  indebtedness,  to  guar- 
antee payment  of  such  sum  and  the  price  of 
the  merchandise  furnished,  was  a  contract  of 
suretyship,  and  not  a  guaranty,  and  defendants 
were  liable  without  notice  of  default. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Smith  N.  Stevens,  Judge. 

Action  by  the  J.  R.  Watkins  Medical  Com- 
pany against  Lewis  J.  Hess  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Harley  A.  Logan,  of  Plymouth,  for  appel- 
lants. 

L.  M.  Laner  and  John  W.  Kitch,  both  of 
Plymouth,  and  Tawney,  Smith  &  Tawney,  of 
Winona,  Minn.,  for  appellee. 

ENLOE,  J.  This  was  an  action  by  appel- 
lee against  the  appellants,  founded  upon  a 
certain  contract  in  writing  entered  Into  by 
the  parties  on  the  2d  day  of  December,  1912. 
It  appears  from  the  reowd  that  for  some 
time  prior  to  said  date  one  H.  D.  Flora  had 
been  selling  merchandise  furnished  to  him 
by  appellee,  and  for  which  he  was,  as  shown 
by  said  agreement.  Indebted  to  appellee,  on 
said  date,  in  the  som  of  $833.88;  that  said 
Flora  was  desirous  of  conttouing  the  sale  of 
such  merchandise  so  theretofore  furnished 
him  by  appellee,  and  on  said  date  the  i^id 
appdlee  and  said  Flora  entered  into  a  con- 
tract, by  the  terms  of  which  said  appellee 
agreed  to  furnish  to  said  Flora  such  mer- 
chandise as  it  manufactured,  or  sold,  at 
wholesale  prices,  until  the  1st  day  of  March, 
1914,  to  be  sold  by  said  Flora  within  the  lim- 
its ot  certain  described  territory ;  that  such 
goods  as  should  thereafter  be  furnished  by 
appellee,  and  freight  or  express  charges 
thereon,  should  be  paid  for  by  said  Flora,  as 
therein  stipulated,  unless  the  time  of  pay- 
ment should  be  extended  by  appellee,  which 
right  It  expressly  reserved;  that  the  time  of 
payment  of  the  then  existing  indebtedness  of 
$833.88  was  extended,  by  the  terms  of  said 
agreement,  so  that  the  same  could  be  paid  at 
any  time  during  the  existence  of  said  con- 
tract then  made.  This  contract  was  duly 
signed  by  the  appellee  and  said  Flora,  and 
Immediately  following  their  signatures  was 
the  following: 

"In  consideration  of  one  dollar  in  hand  paid 
by  the  J.  R.  Watkins  Medical  Company,  the 
receipt  whereof  is  hereby  acknowledged,  and 
the  execution  of  the  foregoing  agreement  by 
said  company,  and  the  sale  and  delivery  by  it 
to  the  -party  of  the  second  part  of  its  medicine, 
extracts,  and  other  articles,  and  the  extension 


0E9FOT  other  cbsob  Bee  same  topic  and  KSY-NUMBBB  In  all  Key-Numbered  Dlgeata  and  Indexes 


Digitized  by 


Google 


Ind.) 


V.  J.  B.  W ATKINS  MEDICAIi  00. 
(las  M.S.) 


441 


of  the  time  of  payment  of  the  amount  due  from 
bim  to  said  company  as  therein  provided,  we, 
the  undersigned,  do  hereby  jointly  and  several- 
ly guarantee  fall  and  prompt  payment  of  said 
sum,  and  for  said  medicine,  extracts,  and  other 
articles,  and  the  prepaid  freight  and  express 
thereon,  at  the  time  and  place,  and  in  the 
manner  in  said  {igreement  provided.    *    «    * 

"S.  J.  Hess. 

"I*  G.  Harley." 

The  complaint  was  In  one  paragrapb,  to 
which  was  attadied  as  an  exhibit,  in  its  en- 
tirety, the  aforementioned  contract,  and  to 
this  complaint  the  appellants  flrst  answered 
seveEally,  in  abatement,  setting  Ont  In  their 
answer.  In  full,  that  part  of  the  aforesaid 
contract  signed  by  them,  and  then  alleging 
that  said  Flora  did,  at  the  time  said  contract 
was  signed,  and  at  the  time  the  amounts 
named  in  said  contract,  which  were  guaran- 
teed by  these  defendants,  became  due,  and 
at  the  time  this  suit  was  commenced  against 
these  defendants,  and  still  does,  reside  in  the 
city  of  Kokomo,  Ind.;  that  the  appellee  never 
brotaght  suit  against  said  Flora,  or  attempt- 
ed to  enforce  this  contract  against  the  prin- 
cipal. 

To  this  answer  in  abatement  a  demurrer 
was  sustained,  and  appellants  then  answered 
In  three  paragraphs — the  first,  general  de- 
nial; second,  payment;  and  a  third  para- 
graph, wldch  was  in  substance  as  foUows: 

"That  the  appellants  guaranteed  the  payment 
of  the  said  several  amounts  sued  on  in  the 
complaint,  and  did  not  promise  to  pay  the  same 
AS  debtors,  on  the  account  sued  on,  and  at  the 
time  and  times  the  several  amounts  became  due, 
the  principal.  Flora,  was  solvent,  and  no  no- 
tice of  the  nonpayment  of  the  principal  debtor 
was  given  to  these  guarantors  by  the  appellee, 
or  other  person,  and  that  thereby  these  de- 
fendants, and  each  of  them  were  precluded 
from  saving  themselves  from  liability  on  the 
guaranty,  and  said  guarantors  were  thereby 
damaged  and  injured  to  the  amount  of  their 
liability,  by  reason  of  the  failure  of  sncfa  no- 
tice." 

To  this  paragraph  of  answer  a  demurrer 
was  sustained,  and  thereafter  the  cause  was 
fmbmltted  to  the  court  for  trial,  which  made 
a  general  finding  in  favor  of  appellee,  and 
that  appellants  were  indebted  to  appellee  in 
the  sum  of  |912,  and  rendered  Judgment  ac- 
cordingly. 

The  errors  assigned  are:  Error  in  sustain- 
ing demurrer  to  answer  in  abatement ;  error 
in  sustaining  demurrer  to  third  paragraph  of 
answer;  error  in  oyerruling  appellant's  mo- 
tion for  a  new  trial. 

[1]  The  flrst  and  second  assigned  errors, 
for  their  answer,  center  upon  'the  one  ques- 
tion as  to  the  character  of  the  undertaking 
of  appellants,  as  set  forth  in  said  contract 
Were  they  strict  g^narantors,  or  were  they 
sureties?  A  surety  undertakes,  by. his  con- 
tract, to  do  tliat  which  his  principal  is  bound 
to  do.  In  case  the  principal  falls  to  comply 


with  his  contract  while  a  guarantor  under- 
takes that  the  prindpal  will  do  the  things 
mentioned  in  the  contract  by  him  (the  prin- 
cipal) to  be  done,  and,  In  case  the  principal 
falls  in  his  undertaking,  that  he  (the  guar- 
antor) will  pay  whatever  damages  may  be 
sustained  by  the  beneficiary  in  the  contract 
by  reason  of  such  failure  on  the  part  of  such 
principal. 

[2]  In  the  case  of  Nadlng  v.  McGregor,  121 
Ind.  465,  23  N.  B.  283,  6  U  R.  A.  686,  the 
court  said: 

"In  a  strict  guaranty,  the  guarantor  does  not 
undertake  to  do  the  thing  which  his  principal 
is  bound  to  do ;  but  his  obligation  is  that  the 
principal  shall  perform  such  act  as  he  is  bound 
to  perform,  or,  in  the  event  he  fails,  that  the 
guarantor  will  pay  such  damages  as  may  re- 
sult from  such  failure.  It  is  this  feature  which 
enables  ns  to  distinguish  a  strict  or  collateral 
guaranty  from  a  direct  undertaking  or  promise, 
so  that,  when  an  instrument  of  writing  resolves 
itself  into  a  prosaise  or  undertaking  on  the  part 
of  the  person  executing  it  to  do  a  particular 
thing  which  another  is  boimd  to  do,  in  the  event 
such  other  person  does  not  perform  the  act  him- 
self, it  is  said  to  be  an  original  undertaking, 
and  not  a  strict  or  collateral  guaranty.  In  the 
latter  class  of  contracts  the  undertaking  is  in 
the  nature  of  a  surety,  and  the  person  bound 
by  it  must  take  notice  nl  the  default  of  his 
prindpaL" 

In  Ward  v.  Wilson  et  al.,  100  Ind.  62,  60 
Am.  Rep.  763,  the  court  said: 

"In  like  manner,  where  the  stipulation  is  to 
pay  the  debt  or  perform  the  contract  of  an- 
other absolutely  or  at  all  events,  whether  en- 
tered into  separately  from  the  other  or  not, 
the  same  effect  should,  in  all  cases,  be  given 
to  such  contracts,  and  the  obligor  held  liable, 
without  notice  of  default.  *  *  *  No  ade- 
quate reason  occurs  to  ns  for  stating  it  as  a 
rule  that  a  direct,  unconditional  agreement  to 
pay  for  goods  which  may  be  delivered  to  a 
third  person  in  the  future,  or  the  same  kind  of 
a  contract  to  do  any  other  thing  which  another 
has  engaged  to  peiform,  may,  by  construction, 
be  made  conditional  upon  a  notice  of  default 
of  such  third  person,  •  *  •  and,  if  notice  of 
future  liability  is  to  be  relied  on,  it  should  be 
stipulated  for  in  the  writing,  rather  than  that 
the  courts  should  undertake  to  annex  some  con- 
dition of  liability  upon  an  absolute  engagement." 

In.  Trustees  of,  etc.,  v.  Gllliford  et  al.,  189 
Ind.  524,  38  N.  B.  404,  the  court  said: 

"The  answer  states  that  the  guarantors  had 
no  notice  or  knowledge  of  a  large  part  of  such 
sales.  They  had  expressly  guaranteed  'payment 
for  all  Bales'  which  might  be  made  by  appel- 
lant to  William  A.  Patton.  It  was  their  duty 
either  to  revoke  that  guaranty  or  see  that  Wil- 
liam A.  Patton  continued  to  make  payments  for 
the  goods  purchased." 

In  Olosson  y.  Blllman  et  al.,  161  Ind.  610, 
68  N.  B.  449,  the  court  said: 

"Appellant  was  not  a  surety,  although  he 
joined  with   the  principal  obligor  in  the  sign- 
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ing  of  the  bond,  because  his  undertaking  was 
tliat'  his  principal  would  perform  the  contract 
which  was  collateral  to  the  bond.  •  •  •  Ap- 
pellant was  a  guarantor,  and  as  such  cove- 
nanted that  his  principal  would  perform  the 
main  engagement,  or  that  he  [the  guarantor] 
would  answer  in  damages  for  the  default." 

Constrntng  the  contract  in  question  in  the 
light  of  the  authoritleB,  we  hold  that  the 
contract  in  question  in  this  suit  was  an  orig- 
inal undertaking,  in  the  nature  of  suretyship, 
and  the  court  did  not  err  in  sustaining  said 
demurrers. 

Appellants  in  their  motion  for  a  new  trial 
challenge  the  sufficiency  of  the  evidence  to 
sustain  the  decision  of  the  court  Constru- 
ing the  contract  of  the  parties  as  we  have, 
there  was  ample  evidence  to  sustain  the 
court's  decision  and  the  same  was  not  con- 
trary to  law. 

Numerous  errors  in  the  admission  of  evi- 
dence and  In  the  refusal  to  suppress  the  dep- 
ositions have  also  been  presented.  We  have 
carefully  examined  each  and  all  of  them 
which  have  been  duly  presented,  and  find  no 
available  error  In  the  record. 

The  Judgment  is  therefore  affirmed. 


CrO  Ind.  App.  4E9) 

SHEBHAN  CONST.  CO.  v.  KUHN. 
(No.  »78».) 

(Appellate  Coi^rt  of  Indiana,  Division  No.  1. 
June  6,  1919.) 

1.  Appeai.  and  Srbob  «=»1040(7)— Habxlebs 

EBBOB— PUI&DIKO. 

Since  by  Burns'  Ann.  St.  1914,  |  1101,  all 
defenses,  legal  or  equitable,  in  action  to  quiet 
title,  may  be  made  under  general  denial,  error 
cannot  be  predicated  on  action  of  court  in  sus- 
taining a  demurrer,  in  an  action  to  quiet  title, 
to  a  paragraph  of  the  answer;  another  para- 
graph of  the  answer  containing  a  general  deniaL 

2.  Tbial  «=»400(2)— Oonclusions  of  I^aw— 
Objxotions. 

There  was  no  error  in  overruling  a  motion 
to  modify  conclusions  of  law,  there  being  no 
role  of  practice  authorizing  such  a  motion ; 
the  appropriate  remedy  being  by  exception  to 
the  conclnsioni. 

3.  Appeal  and  Bbbob  «=:»29&— Findings  of 
Tbiai,  Coubt. 

Where  there  was  no  motion  for  a  new  trial, 
findings  of  the  trial  court  must  be  taken  as 
full,  true,  and  complete 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;  W.  W.  Thornton,  Judge. 

Action  by  August  M.  Kuhn  against  the 
Sheehan  Construction  Company.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Af- 
firmed. 


Walker  &  Hollett  and  Ralph  E.  Jones,  aU 
of  Indianapolis,  for  appellant. 

David  F.  Smith,  Samuel  D.  Miller,  Frank 
C.  Dalley,  and  Wm.  H.  Thompson,  all  of  In- 
dianapolis, for  appellee. 

ENLOE,  J.  Action  to  quiet  title  to  certain 
real  estate,  brought  by  appellee  against  ap- 
pellant The  complaint  was  in  12  para- 
graphs, to  which  appellant  answered  in  2 
paragraphs:  (1)  General  denial;  and  (2)  set- 
ting forth  facts  claimed  to  be  sufficient  to 
show  title  in  itself.  Appellant  also  filed 
cross-complaint,  wherein  it  asked  to  have  its 
title  quieted  as  against  appellee.  Appellee 
demurred  to  appellant's  second  paragraph  of 
answer,  and  also  filed  answer  in  general  de- 
nial to  appellant's  cross-complaint  The  de- 
murrer of  appellee  to  said  paragraph  of  an- 
swer was  sustained.  The  cause  was  submit- 
ted to  the  court,  which  upon  due  request 
found  the  facts  specially,  and  stated  its  con- 
clusions of  law  thereon,  favorably  to  the  ap- 
pellee, and  judgment  was  rendered  accord- 
ingly. 

The  errors  assigned  are:  (1)  Error  in  sus- 
taining demurrer. to  appellant's  second  para- 
graph of  answer.  (2)  Error  in  overruling  ap- 
pellant's motion  to  modify  and  restate  con- 
clusions of  law  numbered  1,  8,  and. 4.  (3) 
Error  in  overruling  appellant's  motion  to 
modify  Judgment  (4)  Error  in  conclusion  of 
law  No.  8.  (6)  Error  in  conclusion  of  law 
No.  4. 

[1]  Since  by  our  statute  (section  1101, 
Bums'  1914)  all  defenses,  legal  or  equitable^ 
in  actions  of  this  Character,  may  be  made 
under  the  answer  of  general  denial,  error 
cannot  be  predicated  on  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  appellant's  answer,  since 
such  action  of  the  court  was  harmless. 
Glbbs  et  al.  v.  Potter,  166  Ind.  471,  77  N.  B. 
942,  9  Ann.  Cas.  481. 

[2]  The  second  assigned  error  challenges 
the  action  of  the  court  In  overruling  appel- 
lant's motion  to  modify  and  restate  the 
court's  first  third,  and  fourth  conclusions  of 
law.  In  case  of  Radabaugh  v.  Silvers,  135 
Ind.  605,  35  N.  E.  694,  the  court  said: 

"There  was  no  error  in  overruling  the  motion- 
to'  modify  the  conclusions  of  law.  We  know 
of  no  rule  of  practice  authorizing  such  a  mo- 
tion. •  •  •  The  appropriate  remedy  is  by 
excepting  to  the  conclusions  of  law,  and  not  by 
a  motion  to  modify ;  otherwise  the  statute  could 
be  practically  nullified,  which  requires  the  ex> 
ception  to  such  conclvudons  to  be  taken  at  the 
time." 

Appellant  next  complains  of  the  action  oC 
the  court  in  overruling  its  motion  to  modlQ' 
the  judgment  theretofore  rendered  herein,  by 
adjudging  and  decreeing  that  the  appellant^ 
Sheehan  Construction  Company,  had  and 
held  a  lien  upon  the  lands  in  question,  to  the 
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«xtent  and  valne  of  certain  alleged  Improve- 
ment liens,  acquired  by  It  as  bolder  of  tbe 
assessment  roll  adopted  and  approved  by  tbe 
board  of  public  works  of  tbe  dty  of  Indian- 
apolis on  tbe  24tb  day  of  June,  1906.  Tbere 
was  no  error  in  tbls  ruling.  Our  statute 
(section  308f;  Bums  1914)  provides: 

"The  lien  of  all  asseaaments  for  streets,  sewers, 
sidewalks,  ditches,  and  other  public  improve- 
menta  shall  cease  and  expire  5  years  from  the 
tune  the  same  and  the  several  installments 
thereof  are  due  and  payable,  as  shown  by  tbe 
record  creating  and  evidencing  such  lien." 

[S]  There  was  no  motion  for  a  new  trial, 
and  therefore,  for  the  purposed  of  tbls  case, 
the  findings  of  the  trial  court  must  be  taken 
as  full,  true,  and  complete,  and  there  is  no 
finding  which  would  bave  warranted  tbe 
court,  under  tbe  provisions  of  the  above  stat- 
ute, in  rendering  such  a  decree  as  the  one  re- 
quested by  appellant 

Tbe  record  in  this  case  discloses  that  the 
appellant  did  not  except  to  tbe  court's  fourth 
conclusion  of  law,  that  the  appellee,  August 
M.  Kubn,  was  entitled  to  a  decree  of  the 
court  quieting  his  title  as  against  all  the  de- 
fendants to  his  complaint,  including  Sheehan 
■Constmction  Company,  to  certain  lots  there- 
in set  forth  and  described. 

None  of  the  assigned  errors  are  weU  tak- 
en,  and  the  decree  of  tbe  Marlon  superior 
court  is  therefore  aflSrmed. 

Decree  affirmed. 


■<TO  Ind.  App.  472) 

BBSEKVB  LOAN  LIFE  INS.  00.  ▼. 
SUMNER.    (No.  9906.) 

{Appellate  Court  of  Indiana,  Division  No.  1. 
June  6,  1919.) 

1.  Pmadikg    «=»187,    364(1)  —  Motion    to 

StBIKB— DEinrBBBB-^SCOFE. 

If  a  pleading  is  a  proper  one  to  be  filed  and 
Is  timely  ^ed,  a  motion  to  strike  shonld  not  be 
sustained,  and,  if  insufficient,  it  should  be  de- 
murred to  so  that  the  pleader  may  have  an  op- 
portanlty  to.  correct  its  faults. 

2.  iNSDRAjtcE  9=9369— Life  InsubaNob— Sub- 
bender  OF  PoucT— Consent  of  Behkfioi- 

ABT, 

The  wife  of  insured  named  as  a  beneficiary 
in  a  life  insurance  policy  is  a  necessary  par^ 
to  tbe  voluntary  surrender  of  the  policy  to.  the 
insurer  after  default. 

8.  InsTTBANCK  «=>369— Life  Insubancb— Ac- 
tion FOB  Cash  Sitbbendeb  Valub^Neoes- 
BiTT  OF  Sitbbendeb  of  Poliot. 
In  view  of  Bums'  St  1914,  |  4e22a.  subd. 
10,  providing  for  extending  of  insurance  upon 
default   of   premium   payment   or   payment  of 
cash  surrender  value  upon  insured's  surrender- 
ing policy  to  company  at  its  home  office  and  the 
policy  piovision  for  payment  of  cash  value  upon 
default  and  surrender  of  the  policy,  insured's 
letter  to  insurer  stating  that  he  elected  to  pay 


no  further  premiums,  and  desired  payment  of 
tbe  policy's  cash  surrender  value,  without  actual 
surrender  of  the  policy,  was  insufficient 

4.  Appeal  and  Ebbob  9=»761— Bbief— -Fail- 
ube  to  Mention— Instbtjctions  Tendebed 
and  Refused— Waiveb  of  AfiSioNUENT. 
Where  appellant  failed  to  mention  under 
points  and  authorities  in  its  brief  any  of  the 
Instractions  tendered  by  it  and  refused,  it  waiv- 
ed the  error  of  the  court  if  any  was  committed. 

6.  INSUBANCX  «=336d— Life  Insubancb— Ac- 
tion FOB  Cash  Subbbndkb  VALtTB. 
Where  an  insurance  policy  provided  for  pay- 
ment of  cash  surrender  value  to  insured  upon 
receipt  of  a  written  request,  an  instruction  that 
tbe  deposit  of  a  written  request  in  the  poet 
office,  stamped  and  addressed  to  the  insurer,  was 
sufficient,  was  erroneous  as  altering  or  changing 
the  contract 

&  EviDENOB  «=>179(2)— Contents  of  Lbtteb 
— Obai,  Testiuont  AiTKB  NoTiaK  TO  Pbo- 

DT7CE. 

It  was  not  error  for  the  court  to  permit  the 
appellee  to  testify  as  to  contents  of  a  certain 
letter  alleged  to' have  been  written  by  him,  where 
the  record  shows  that  timely  notice  was  served 
upon  the  appellant  to  produce  the  same. 

Appeal  from  Clrcoit  Court,  Pike  County; 
John  L.  Bretas,  Judge. 

Action  by  Millard  Fllmore  Sumner 
against  tbe  Reserve  Loan  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Judgment  reversed,  with 
directions  to  sustain  defendant's  motion  for 
a  new  trial  and  defendant's  demurrer  to 
complaint 

OnUford  A.  IMtdi  and  Frank  O.  West, 
both  of  Indianapolis,  and  D.  D.  Oom,  of 
Petersburg,  for  ai^ellant 

J.  L.  Sumner  and  Frank  Bly,  both  <rf  Pe- 
tersburg, for  appelle& 

ENLOB,  J.  This  was  an  action  by  ap- 
pellee against  an>ellant  to  recover  the  al- 
leged cash  surrender  value  of  a  policy  of 
life  Insurance,  issued  by  appellant  company, 
upon  the  life  of  the  appellee,  and  payable, 
in  case  of  the  6ea.th  of  the  Insured  while 
said  policy  was  In  forcev  to  Amanda  Sumner, 
wife  of  the  insured.  k 

.  The  complaint  was  in  one  paragraph,  the 
material  averments  of  which  were,  in  sub- 
stance, as  follows: 

That  on  the  8th  day  of  July,  1911,  the  ap- 
pellee entered  into  a  contract  of  insurance 
with  ithe  appellant,  by  the  terms  whereof 
the  appellant  promised  to  pay  to  Amanda 
Sumner,  wife  of  appellee  the  sum  of  $5,000 
in  case  of  the  death  of  appellee.  That  said 
contract  and' policy  of  insurance  provided, 
among  other  things: 

That  at  any  time  after  two  annual  premi- 
ums  have  been  paid  hereon,  and  within  one 
month    from    date   of   default   in   payment   <A 
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any  premium,  the  company  will,  within  ninety 
days  after  receipt  of  written  request  by  tKe  in- 
suiied,  with  a  fall  and  valid  surrender  of  this 
policy  and  all  claims  hereunder,  pay  a  cash  sur- 
render value  as  indicated  in  the  table  of  guar- 
anteed value  (plus  the  value  of  the  reserve,  of 
any  dividend  addition)  opposite  the  number  of 
years  for  which  annual  premiums  have  been 
paid." 

That  afppelleet  agreed  to  pay  appellant 
for  said  contract  and  policy  of  insurance  the 
sum  of  $266.45  a  year  for  each  and  every 
year  said  policy  was  in  force,  unless  ap- 
pellee elected  to  avail  himseU  of  said  cash 
surrender  value,  at  any  premium  paying 
time.  That  appellee  paid  appellant  the  an- 
nual premium  due  on  said  policy  for  the 
years  1911,  1912,  and  1913.  That  on  the  8th 
day  of  July,  1914,  said  contract  of  insurance 
and  policy  had  a  cash  surrender  value  of 
$225,  as  shown  by  the  table  of  guaranteed 
values  in  said  contract  and  policy  of  insur- 
ance. That  within  less  than  one  month  from 
and  after  July  8,  1914,  appellee  elected  to 
cease  paying  further  premiums  on  said  poli- 
cy, and  elected  to  avail  himself  of  the  cash 
surrender  value  due  to  him  on  and  by  virtue 
of  the  terms  of  said  policy  on  said  date,  to 
wit,  said  sum  of  $225.  "That  within  less 
than  one  month  from  said  8th  day  of  July, 
1914,  the  plaintiff.  In  writing,  notified  de- 
fendant that  he  had  elected  to  pay  no  fur- 
ther premiums  on  said  policy ;  that  he  wish- 
ed and  desired  them  to  pay  to  him  the  cash 
surrender  value  then  due  on  the  policy,  to 
wit,  said  $225,  and  that  he  did  not  wish  to 
carry  said  policy  any '  longer ;  tor  said  de- 
fendant to  send  to  him  said  ca«h  surrender 
value  thereon,  and  to  notify- him,  the  plain- 
titr,  what  to  do  with  said  policy,  and  for 
defendant  to  consider  said  policy  canceled." 
That  appellant  has  refused  to  pay,  etc.,  and 
that  there  has  been  an  unreasonable  delay, 
etc. 

To  this  complaint  appellant  unsuccessfully 
demurred.  It  then  filed  its  answer  in  five 
paragraphs:  (1)  General  denial;  (2)  pny- 
ment;  (3)  that  the  provision  of  the  policy 
stipulating  the  manner  in  which  the  cash 
surrender  value  thereof  might  have  been 
obtained  j^ad  not  been  complied  with,  and 
that  said  policy  had  been  continued  in  force 
as  "extended"  insurance,  as  required  by  stat- 
ute (Acts  1909,  p.  251) ;  (4)  the  failure  of  ap- 
pellee to  comply  vrtth  provision  of  policy  re- 
lating to  obtaining  cash  surrender  value 
thereof  and  matter  of  estoppel;  (5)  averring 
that,  although  appellee  did  write  a  letter  to 
appellant  within  30  days  after  default  in  ref- 
erence to  the  cash  surrender  value 'of  said 
policy,  be  did  not  surrender  said  policy  as 
required  by  law  and  by  the  terms  of  said 
policy,  but  abandoned  said  alleged  election, 
and  received  from  appellant  full  considera- 
tion for  said  policy  in  the  form  of  extended 
insurance. 


Upon  motion  of  appellee,  api)enant?s  third, 
fourth,  and  fifth  paragraphs  of  answer  were 
stridcen  from  the  files,  and  reply  in  general 
denial  by  api)ellee  to  the  second  paragraph 
of  answer  closed  the  issues. 

Upon  the  issues  thus  formed  the  cause  wa» 
submitted  to  a  Jury  for  trial,  which  returned 
a  verdict  for  appellee  in  the  simi  of  $279.86. 

The  errors  assigned  and  relied  upon  for 
a'  reversal  are:  (1)  Error  in  overroling  de- 
murrer to  complaint;  (2)  error  in  sustaining 
motion  to  strike  third  i>aragraph  of  answer 
from  the  files ;  (3)  error  in  sustaining  motion 
to  strike  fourth  and  fifth  paragraphs  of  an- 
swer from  the  files;  (4)  error  in  overruling 
motion  for  new  triaL 

While  in  the  view  we  take  of  this  case  the 
second  and  third  assigned  errors  ^re  of  no 
controlling  Infiuence,  we  will  notice  them. 

[1]  It  has  been  held  that  a  motion  to 
strike  a  pleading  from  the  files  cannot  per- 
form the  office  of  a  demuri:er.  If  a  pleading 
is  a  proper  pleading  to  be  filed,  and  is  timely 
filed,  a  motion  to  strike  out  the  same  should 
not  be  sustained.  If  sudi  pleading  is  in- 
sufficient, it  should  be  demurred  to,  so  that 
the  pleader  may  have  an  opportunity  to 
correct  the  fault  thereof.  Burke  Bx'r  v. 
Taylor,  103  Ind.  399,  3  N.  E.  129. 

In  Mabin  v.  Webster,  129  Ind.  430.  28  N. 
E.  863,  28  Am.  St  Rep.  199,  it  is  said: 

"The  third  paragraph  of  answer  was  an  at- 
tempt to  plead  a  rescission  of  the  marriage  con- 
tract. The  question  as  to  whether  or  not  it 
is  properly  pleaded,  so  as  to  withstand  a  de- 
murrer, is  not  before  us.  A  motion  to  strike 
out  admits  the  truth  of  all  the  facts  well  plead- 
ed for  the  purpose  of  the  motion,  and  the  mo- 
tion should  not  be  sustained  if  the  facts  stated 
in  the  paragraph  are  relevant  or  pertinent  to 
the  question  to  which  they  are  addressed,  though 
not  sufficient  to  withstand  a  demurrer." 

The  second  and  third  assignmwts  are 
well  taken. 

[2,  S]  Section  4622a.  subd.  10,  Bums'  1914. 
provides: 

"That  in  the  event  of  the  default  of  premium 
payment  after  premiums  have  been'paid  for  not 
less  than  three  years,  the  insured  shall  be  en- 
titled to  the  extended  insurance  shown  in  the 
table  of  values  and  options  for  the  end  of  the 
last  year  for  which  full  annnal  preminms  shall 
have  been  paid:  *  •  •  Provided,  that  the 
policy  may  be  surrendered  to  the  company  at 
its  home  office  within  one  month  from  date  of 
default  for  a  specified  cash  value  at  least  equal 
to  the  gum  which  would  otherwise  be  available 
for  the  purchase  of  extended  insurance  as  afore- 
said: and  provided,  further,  that  the  company 
may  defer  payment  for  not  more  than  six 
months  after  the  application  therefor  is  made. 
•    •    • " 

The  above  statute,  enacted  In  1909  (Acts 
1909,  p.  251),  required  of  all  Indiana  life 
insurance  companies  that  they  insert  the 
above  condition   in  all   polidea   thereafter 
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Issued,  and  accordingly  we  find  In  the  policy 
In  suit  the  foUowing: 

"That  at  any  time  after  two  annual  preminma 
have  been  paid  hereon,  and  -within  one  month 
'  from  the  date  of  default  in  payment  of  any 
premium,  the  pompany  will,  within  ninety  days 
after  receipt  of  written  request  by  the  insured, 
toiih  a  full  and  valid  surrender  of  this  poliov, 
and  all  claims  hereunder,  pay  a  cash  surrender 
value  as  indicated  in  the  table  of  iruaranteed  val- 
ues (plug  the  value  of  the  reserve  on  any  divi- 
dend additions)  opposite  the  number  of  years 
for  which  annual  premiums  have  been  paid." 
(Oar  italics.) 

Under  the  provisions  of  the  above-quoted 
statute,  upon  a  default  In  payment  of  an 
annual  premium  by  the  insured,  three  annual 
payments  having  been  made,  two  courses 
were  opened  to  the  insured  under  the  terms 
of  his  policy,  viz.  he  could  avail  himself  of 
the  provision  for  a  "cash  surrender,"  or  be 
could  have  the  extended  insurance.  The 
first  came  to  him  by  his  choosing  it ;  the  sec- 
ond came  to  him  by  force  of  the  statute,  in 
case  he  did  not  avail  himself  of  his  right  to 
take  the  "cash  surrender"  value.  To  avail 
himself  of  the  one  required  him,  the  insured, 
to  act;  while  he  would  receive  the  benefit 
of  the  other  without  any  act  in  that  behalf 
on  his  part. 

If  the  agreement  as  to  the  cash  surrender 
value  and  canceling  of  said  policy  as  con- 
tained in  said  policy  was  not  in  conflict 
with  the  statute  above  referred  to,  and  ap- 
pellee, by  basing  this  suit  thereon  af- 
firms its  validity,  then  such  agreement  is  the 
measure  of  the  rights  of  the  parties  to  this 
controversy.  It  is  their  contract,  and  the 
courts  have  no  right  to  (±ange  or  modify  it, 
or  ingraft  other  conditions  or  limitations 
thereon. 

To  avail  himself  of  this  privilege  of  ob- 
taining the  "cash  surrender"  value  of  the 
policy,  the  statute  in  question  says,  "The 
policy  majr  be  surrendered  to  the  company  at 
its  home  office  within  one  month,"  and  the 
contract  upon  which  this  suit  was  based  pro- 
vided, "After  receipt  of  written  request  by 
the  insured,  with  a  full  and  valid  surrender 
o*  this  policy,"  etc. 

It  will  also  be  noted  that  the  wife  of  the 
Insured,  Amanda  Sumner,  was  the  benefi- 
ciary named,  in  this  policy  of  insurance,  and 
under  the  law  of  this  state,  as  declared  in 
the  case  of  Indiana,  etc..  Life  Ins.  Co.  v.  Mc- 
Glnnis,  180  Ind.  9,  101  N.  B.  289,  45  L.  K.  A. 
(N.  S.)  192,  the  appellee  herein  had  no  pow- 
er to  cancel  said  policy  of  Insurance  by  con- 
tract with  appellant  unless  his  wife,  the 
named  beneficiary,  should  voluntarily  sur- 
render said  policy  and  her  interest  therein, 
and  thereby  permit  the  same  to  be  canceled. 
In  view  of  the  law,  as  disclosed  In  the  Mc- 
Ginnls  Case,  supra,  the  force,  ettect,  and  im- 
portance of  the  language  of  the  policy  "with 
a  full  and  valid  surrender  of  this  policy" 


becomes  at  once  apparent.  It  was  the  vital 
thing  to  be  done  by  the  insured,  so  far  as 
the  protection  of  the  company  writing  the 
policy  was  concerned. 

Do  the  averments  of  the  complaint  meas- 
ure up  to  this  standard,  and  show  that  ap- 
pellee did  the  things  required  of  him?  He- 
alleges  In  his  complaint  that — 

"The  plaintiff  in  writing  notified  -  defendant 
that  he  had  elected  to  pay  no  further  premiums 
on  said  policy;  that  he  wished  and  desired 
them  to  pay  him  the  cash  surrender  vaine  then 
due  on  the  policy;  •  •  •  that  he  did  not 
■wish  to  carry  said  policy  any  longer;  for  said 
defendant  to  send  to  him  the  cash  surrender 
value  due  thereon,  and  to  notify  him,  the  plain- 
tiff, what  to  do  with  said  policy,  and  for  said 
defendant  to  consider  said  policy  canceled." 

This  was  not  sufilcient  This  was  not  a 
"full  and  valid  surrender  of  this  policy  and 
all  claims  herein"  as  required  by  the  con- 
tract The  complaint  therefore  ^as  insuffi- 
cient, and  the  demurrer  thereto  should  have 
been  sustained. 

[4]  The  appellant  also'  complains  of  the 
action  of  the  trial  court  in  overruling  its 
motion  for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  in, 
appellant's  motion  therefor  are  as  follows: 
(I)  That  the  verdict  Is  not  sastained  by  suf- 
ficient evidence;  (2)  that  the  verdict  is  con- 
trary to  law ;  (3)  and  (4)  error  in  admitting 
certain  evidence  offered  by  appellee;  QS) 
error  in  refusing  to  give  certain  instructions 
requested  by  appellant;  and  (6)  error  in  giv- 
ing certain  instructions  of  the  court's  own 
motion. 

Appellant,  by  its  failure  to  mention  nnder 
"points  and  authorities"  In  Its  brief  any  of 
the  instructions  tendered  by  it  and  refused, 
has  waived  the  error  of  court,  if  any  was 
committed  In  such  refusal  and  said  instruc- 
tions will  not  therefore  be  considered. 

Appellant  complains  of  the  third,  fourth, 
and  fifth  instructions  as  given  by  the  court, 
and  we  -will  notice  them  In  their  order. 

The  third  instruction  is  erroneous.  The 
latter  part  of  said  lnstructl<Mi,  which  le  an 
attempted  explanation  of  the  preceding  part 
of  said  Instruction,  Is  as  follows: 

"In  ot^er  words,  before  he  is  entitled  to  sur- 
render  value  of  the  policy,  he  must,  by  words 
or  actions,  make  such  a  complete  and  definite 
surrender  of  the  policy  to  defendant  as  that 
he  has  no  further  interest  or  claims  against  the 
defendant,  by  reason  of  the  policy." 

This  instruction,  in  effect,  told  the  Jury 
that  the  contract  or  policy  was  not  the  meas- 
ure of  the  respective  rights  and  duties  of  the 
parties.  Under  this  instruction  the  appellee 
could  declare  the  policy  canceled,  and  main- 
tain thereafter,  an  acdon  for  the  cash  sur- 
render value  thereof,  notwithstanding  the 
Interest  of  his  wife,  the  named  beneficiary, 
had  In  no  way  been  affected  by  such  declara- 
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tion  of  her  husband,  the  appellee.  The  con- 
tract required  a  "surrender  of  the  poUcv  and 
att'claimt  herein"  (our  italics),  and  this  was 
the  measure  of  appellee's  duty  In  that  behalf, 
if  he  would  claim  the  cash  for  its  surrender. 
The  fourth  Instruction  given  to  the  Jury 
concluded  as  follows: 

"  •  •  •  On  the  other  band,  if  he  has  shown 
by  a  preponderance  of  the  evidence  that  within 
the  time  stated  h&  offered  to  surrender  (our  ital- 
ics), and  that  oSer  to  surrender  was  subject 
to  a  suggestion  of  the  defendant  what  to  do  with 
the  policy,  and  they  did  not  advise  him,  then  I 
instruct  you,  if  all  of  the  other  essential  and 
material  allegations  have  been  made  out  by  a 
preponderance  of  the  evidence,  he  would  be  en- 
titled to  recover  at  your  hands." 

This  instruction  is  subject  to  the  same 
criticism  as  ^o.  3  above.  It  did  not  limit 
the  right  of  appellee  to  those  acquired  under 
the  termfTof  his  contract. 

[(]  The  jflftih  instruction  ylven  by  the 
court  is  also  erroneous.  In  It  the  Jury  were 
told,  among  other  things: 

"If  yon  find  by  a  prepondwance  of  the  evi- 
dence that  such  a  letter  as  contended  for,  con- 
taining such  statements  as  contended  for,  was 
sent  by  the  plaintiff  to  the  defendant  insurance 
company,  and  that  said  letter  was  pr(9erly  ad- 
dressed, sealed,  and  stamped  and  placed  in  the 
United  States  mail,  that  would  be  all  that  would 
be  required  of  this  plaintiff  to  do  in  order  to 
avail  himself  of  that  clause  in  the  policy  which 
authorizes  a  surrender  value  Qiereol  He  is  not 
required  to  show  that  the  company  actually  re- 
ceived it,  but  he  must  show  that  he  pn^wrly 
mailed  and  addressed  a  letter  containing  such 
statements  to  the  defendant  If  you  ^d  from 
a  preponderance  of  the  evidence  heretofore  re- 
ferred to  that  the  defendant  company  took  no 
action,  or  made  no  answer  thereto)  then  I  in- 
struct yon  in  law  that  such  statements  in  said 
letter,  if  tme,  were  in  law  sufficient  to  consti- 
tute a  snrrender  of  the  policy,  and  a  request  of 
the  defendant  company  to  pay  to  plaintiff  the 
surrender  value  thereof." 

This  instruction  was  directed  to  the  tes- 
timony of  appellee,  who  had  testified  in 
substance: 

That  on  August  6,  1914,  he  had  written  the 
appellant  a  letter  stating  that  "I  would  forfeit 
my  policy  and  take  the  cash  valne  of  it,  and  for 
them  to  notify  me  what  to  do  with  the  policv." 
"I  inclosed  It  in  an  enveloi>e  addressed  to  the 
company  and  put  a  two-cent  stamp  on  it,  and 
put  it  in  the  mail  box,  and  never  saw  it  after- 
wards," 

The  danse  in  the  policy  provided,  "Up- 
on receipt  of  written  request,"  etc.,  but  tills 
Instruction  would  turn  this  condition  Into 
one  reading,  "upon  the  mailing  to  us  of  writ- 
ten request,"  etc.  In  other  words,  the  condi- 
tion In  the  policy  required  actual  notice  in 
writing  to  appellant,  while  the  instruction 


would  hold  the  appellant  liable,  if  such  notice 
were  mailed  to  appellant,  whether  it  In  fact 
ever  rec^yed  such  notice  or  not. 

To  hold  the  foregoing  Instruction  correct 
would  be  in  effect  to  hold  that  the  courts 
have  the  power  to  alter  and  change  the  con- 
tract as  made  by  the  parties;  to  Ingraft 
thereon  terms  and  conditions  which  the  itar- 
tles  did  not  have  in  mind  and  place  therein. 
If  courts  could  thus  change  the  contract  as 
made  by  the  parties,  then  the  making  ot 
contracts  would  be  usele8&  Courts  have  no 
such  authority.  See  Etelds  y.  United  Broth- 
erhood, etc.,  60  HI.  App.  258,  and  authorities 
there  died. 

[8]  Appellants  also  Insist  that  the  court 
committed  error  in  permitting  the  appellee 
to  testify  as  to  the  contents  of  a  certain  let- 
er  alleged  to  have  been  written  by  him,  but 
under  the  showing  made  In  this  record  we 
bold  that  the  court  did  not  err  In  permitting 
said  witness  to  testify  as  to  contents  of  said 
letters ;  notice  having  been  timely  served  up- 
on appellant  to  produce  the  same.  Other  as- 
signed errors  need  not  be  noticed. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  sustain  appellant's  mo- 
tion for  a  new  trial;  also  to  sustain  appel- 
lant's demurrer  to  the  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  herewith. 


(TO  Ind.  App.  3M) 

McMIULAN   et   at    v.   PLYMOUTH   EI;BC- 

TRIC  LIGHT  ft  POWEE  CO. 

(No.  9827.) 

(Appdlate  Court  of  Indiana,  Division  Na  1. 
June  S,  1919.) 

1.  Apfeai.  Airn  Ebrob  9=»511(1,  2)— MAmss 
Reviewable  —  Bnx  or  Ezckptioits— Fil- 

IRQ. 

A  bill  of  ezoeptions  purporting  to  be  em- 
bodied in  transcript  cannot  be  conridered  a  part 
of  the  record,  unless  it  appears  from  record  by 
order  book  entry  or  by  certificate  of  derk  of 
court  that  it  was  duly  filed,  and  that  snch  filing 
was  made  during  the  term  at  which  the  motion 
for  new  trial  was  overruled,  or  within  time  giv- 
en beyond  such  term  for  that  purpose. 

2.  Appeai.  and  Ebkob  €=9653(2)  —  IfATrxBa 

RBVIBWABLB— BUX  OF   EzcEFTioirs. 
The  longhand  report  of  the  evidence  alone 
does  not  constitute  a  bill  of  exceptions,  requir- 
ing the  certificate  of  the  trial  Judge  to  make  it 
a  completed  bilL 

8.  Appeal  aro  Ebbob  «=3611(1)  —  Mattebs 
Reviewable— Bill  of  Exceptions— Fil- 

IKO. 

Certificate  of  clerk  merely  redting  that 
transcript  contains  "the  longhand  report  of  the 
evidence  as  filed  in  my  office  by  K.,  court  re- 
porter of  said  court,"  is  not  sufficient  to  show 
that  a  bill  of  exceptions  waa  filed. 
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4.  Appkai.  and  Skbob  «s9511(1)  —  Mattxbs 
Rktixwablk— Bill   or   Bxcbftions  —  B'il- 
mo. 
The  filing  of  a  bill  of  exceptions  cannot  be 

Uiown  on  appeal  by  the  file  mark  of  the  clerk 

thereon  alone. 

6.  Appeal  and  Ebbob  «s>607(2)  —  Uatxebs 
BxvixwABLE— Brcx  OP  BzcacPTioHS. 
A  written  prsecipe  addressed  to  the  clerk, 
"You  are '  directed  to  make  out  a  complete 
transcript  of  aU  the  pleadings,  entries,  and  or- 
ders made  and  entered  of  record  in  the  above- 
entitled  case,"  did  not  include  a  direction  to  in- 
clude a  bill  of  exceptioiu  containing  the  eiri- 
dence. 

6^  Pleading  «=»1— Detihition. 

•The  pleadings  in  a  case  are  the  formal 
statements  by  the  parties  of  their  respective 
claims  and  defenses,  and  in  the  broadest  sense 
only  include  proceedings  from  complaint  ontil 
issue  joined. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Plead- 
ing.] 

T.  Motions  «=»46— "Obdeb." 

An  "order"  is  a  judgment  or  wmclusion  of 
the  court  on  any  motion  or  proceeding  by  which 
affirmative  relief  is  granted  or  relief  denied. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Order.] 

8.  CoTJBTS  «=s»I13— Recobdb— "Entet." 

An  "entry"  as  applied  to  judicial  proceed- 
ings is  a  statement  of  .a  conclusion  reached  by 
the  court,  or  an  act  done  during  the  progress  of 
a  cause  which  is  spread  of  record,  and  designed 
to  furnish  incontestable  evidence  of  the  matter 
Stated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  XVttry.] 

9.  Appeal  and   Eebqb   «=»607  (2)— Mattees 
Reviewable— Becobo. 

Where  a  written  prsecipe  for  a  transcript  is 
filed  calling  for  less  than  the  entire  record,  only 
such  papers  and  entries  as  are  mentioned  in 
such  pnecipe  are  properly  part  of  the  record 
on  appeal. 

10.  BxcEPnoNB,  Bill  op  <8=»20  —  FoBic  — 
Statement. 

While  it  .is  not  necestiary  that  a  bill  of  ex- 
ceptions containing  the  evidence  shall  have  any 
particular  form  of  introduction,  yet  It  should 
be  preceded  by  a  statement  sufficient  to  identify 
it  u  a  bill  of  exceptions. 

11.  Appeal  and  Ebbob  «=>696(1)— Mattebs 
EEviw ABLE— Bill  of  Exceptions. 

In  order  to  have  the  evidence  considered  on 
appeal,  the  bill  of  exceptions  must  show  that 
it  contains  all  the  evidence. 

12.  Appeal  and  I^bob  «=3706(4)  —  Mattsbs 
Beviewablb— AasiONicENXB  OP  Ebbob. 

Where  the  only  error  assigned  is  the  action 
of  the  court  in  overruling  a  motion  for  a  new 
trial,  and  the  only  grounds  therefor  alleged 
therein  require  a  consideration  of  the  evidence, 
which  is  not  properly  in  the  record,  there  is 
nothing  presented  for  review. 


Appeal  from  Circuit  Coart,  Marsball  Comi- 
ty;  Smith  N.  Stevens,  Judge. 

Action  by  Walter  J.  McMUlan,  administra- 
tor, etc.,  against  the  Plymoutb  Electric  Light 
&  Power  Company.  Judgment  for  defendantr 
and  plaintiff  appeals.    Affirmed. 

Adam  E.  Wise,  of  Plymoutb.  and  Galla- 
gher &  Messner,  of  Chicago,  ni.,  for  appellant 

Harley  A.  Logan,  of  Plymouth,  for  appel- 
lee. 

BATMAN,  C.  J.  [1-4]  This  is  an  action  by 
appellant  against  appellee  to  foreclose  a  me- 
chanic's Hen,  in  which  a  judgment  was  ren- 
dered in  favor  of  the  latter  against  the  for- 
mer. The  sole  error  relied  upon  for  reversal 
is  the  action  of  the  court  in  overruling  ap- 
pellant's motion  for  a  new  trial,  which  is 
based  solely  on  the  grounds  that  the  decisioQ 
of  the  court  is  not  sustained  by  sufflclcnt  ev- 
idence and  is  contrary  to  law.  It  thus  ap- 
pe&TB  that  the  only  questions  which  appel- 
lant seeks  to  present  by  this  appeal  require  a 
consideration  of  the  evidence.  Api)ellee  as- 
serts that  the  evidence  is  not  in  the  record, 
and  we  will  first  direct  our  attention  to  a 
consideration  of  this  contention,  for  if  it  is 
well  taken  there  is  nothing  presented  for  our 
determination.  An  inspection  of  the  tran- 
scr^t  filed  in  this  court  discloses  that  there 
Is  embodied  therein  what  purports  to  be  a 
bill  of  exceptions  containing  the  evidence, 
but  it  does  not  follow  from  this  that  such 
bill  is  a  part  of  the  record.  Certain  oUier 
facts  must  appear  before  it  can  be  so  consid- 
ered. Among  other  things,  it  must  appear 
that  it  was  duly  filed.  Hoover  v.  Weesner 
(1896)  147  Ind.  610,  46  N.  B.  650,  46  N.  B. 
905.  Sucb  filing  must  be  shown  either  by  an 
order  book  entry  or  by  the  certificate  of  the 
clerk  of  the  trial  court.  Howe  v.  White 
(1903)  162  Ind.  74,  60  N.  E.  684;  Graves  T. 
Jenkins  (1914)  68  Ind.  App.  500,  108  N.  B. 
531.  It  must  also  appear  that  sucb  filing 
was  made  during  the  term  at  wbicb  the  mo- 
tion for  a  new  trial  was  overruled,  or  within 
a  time  given  beyond  such  term  for  that  pur- 
pose. Bennett  t.  Boot  Fum.  Co.  (1911)  178 
Ind.  606,  96  N.  B.  708;  Home  Stove  Co.  T. 
Bishop  (1918)  119  N.  B.  152.  In  the  instant 
case  the  record  fails  to  show  a  compliance 
with  any  of  these  requirements.  It  appears 
that  the  judgment  from  which  this  appeal  is 
taken  was  rendered  at  the  May  term  of  the 
Marshall  circuit  court  in  the  year  1916.  Ap- 
pellant filed  a  motion  for  a  new  trial  in  due 
time,  which  was  overruled  at  the  following 
September  term  of  said  court.  The  record 
falls  to  show  that  the  alleged  bUl  of  excep- 
tions was  filed  during  said -term,  or  that  any 
time  was  given  appellant  beyond  the  expira- 
tion thereof  for  such  purpose.  In  fact  the 
record  does  not  show,  by  ^ther  of  the  recog- 
nlised  methods,  that  it  was  ever  filed,  there 
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being  no  order  book  entry  to  that 'effect  In 
the  transcript,  and  the  clerk's  certificate  be- 
ing silent  in  that  regard.  True,  the  clerk's 
certificate  recites  that  the  transcript  con- 
tains "the  longhand  report  of  the  evidence 
*  •  *  as  filed  In  my  office  by  Francis 
Kam,  court  reporter  of  said  court,"  but  it 
makes  no  reference  to  the  filing  of  any  bill 
of  exceptions.  The  longhand  report  of  the 
evidence  alone  does  not  constitute  a  bill  of 
exceptions.  It  requires  the  certificate  of  the 
trial  Judge  to  make  It  a  completed  bill. 
Hence  a  certificate,  merely  reciting  that  such 
longhand  report  was  filed,  Is  not  sufficient  to 
show  that  the  bill  of  exceptions  was  ffled. 
Hoffman  v.  Isler  (1911)  49  Ind.  App.  284,  97 
N.  B.  188;  Fairbanks  v.  Warrum  (1913)  56 
Ind.  App.  337,  1(M  N.  E.  983,  1141.  We  note 
that  certain  file  marks  of  the  derk  of  the 
trial  court  appear  on  the  back  of  various 
pages  of  the  alleged  bill  of  exceptions'  con- 
taining the  evidence,  some  bearing  a  date 
prior  and  some  bearing  a  date  subsequent  to 
the  day  on  which  the  trial  judge  attached 
bis  certificate  thereto,  but  It  is  well  settled 
that  the  filing  of  a  bill  of  exceptions  cannot 
be  shown  on  appeal  by  the  file  mark  of  the 
clerk  thereon  alone.  Rector  v.  Druley  (1909) 
172  Ind.  332,  88  N.  E.  602.  For  the  reasons 
stated  we  hold  that  the  alleged  bill  of  excep- 
tions containing  the  evidence  ia  not  a  part  of 
the  record. 

[S-9]  But  aside  from  the  question  of  filing, 
there  is  still  another  reason  why  such  bill 
of  exceptions  cannot  be  considered  as  being 
a  part  of  the  record.  It  appears  that  the 
tanscript  in  question  was  prepared  in  pur- 
suance of  a  written  praecipe,  which,  after  en- 
titling the  cause,  is  addressed  to  the  clerk  of 
the  trial  court  in  the  following  words: 

"Ton  are  directed  to  make  out  a  complete 
transcript  of  all  the  pleadings,  entries,  and  or- 
ders made  and  entered  of  record  in  the  above- 
-entitled  cause." 

It  will  b^  observed  that  this  prsedpe  does 
not  call  for  a  transcript  of  the  entire  record, 
but  for  only  such  portions  thereof  as  are 
properly  designated  as  pleadings,  orders,  and 
entries.  Pleadings  in  a  cause  are  the  for- 
mal statements  by  the  parties  of  their  re- 
spective claims  and  defenses.  21  R.  C.  L. 
4S6;  Kilpatrick-Koch,  etc.,  Co.  v.  Box,  13 
Utah,  494,  45  Pac.  629;  Paxton  v.  State,  59 
Neb.  460,  81  N.  W.  383,  80  Am.  St.  Rep.  689. 
In  its  broadest  sense,  the  word  "pleadings" 
Includes  all  proceedings  from  the  complaint 
until  issue  is  Joined.  81  Gyc.  46;  MerrUl  v. 
Pepperdlne  (1893)  9  Ind.  App.  416,  36  N.  B). 
921.  An  order  of  court  has  been  defined  as 
a  Judgment  or  conclusion  of  the  court  on  any 
motion  or  proceeding  by  which  affirmative 


relief  Is  granted  or  relief  Is  denied.  20  R.  G. 
L.  512;  29  Oyc.  1514;  Fisher  v.  McKeemie^ 
43  Okl.  577,  143  Pac.  850,  Ann.  Cas.  1917C, 
1039,  and  note.  The  word  entry,  as  applied 
to  Judicial  proceedings,  is  a  statement  of  a 
conclusion  reached  by  the  court,  or  an  act 
done  during  the  progress  of  a  cause,  which 
is  spread  of  record,  and  designed  to  furnish 
Incontestable  evidence  of  the  matter  stated. 
15  Cyc.  1055;  1  Black  on  Judgments,  {  106. 
It  thus  appears  that  the  language  used  in 
said  praecipe,  even  under  a  liberal  construc- 
tion, does  not  fairly  Include  a  bill  of  excep- 
tions containing  the  evidence.  Under  the 
well-settled  rule  that,  where  a  written  praec- 
ipe for  a  transcript  is  filed,  calling  for  less 
than  the  entire  record,  only  such  papers  and 
entries  as  are  mentioned  in  said  praecipe  are 
properly  a  part  of  the  record  on  api>eal,  we 
cannot  consider  the  alleged  bill  of  exceptions 
tn  determining  any  question  which  appellant 
has  sought  to  present.  King  v.  Hoover  (1914) 
67  Ind.  App.  558,  105  N.  E.  172. 

[10,11]  Appellee  has  directed  our  atten- 
tion to  the  fact  that  the  alleged  bill  of  ex- 
ceptions is  not  preceded  by  an  introductory 
statement  as  to  what  it  purports  to  be,  and 
that  It  ftiils  to  show  that  it  contains  all  the 
evidence.  In  view  of  the  conclusion  we  have 
already  announced,  it  will  suffice  to  say  with 
reference  to  the  first  alleged  defect  that, 
while  It  Is  not  necessary  that  a  bill  of  excep- 
tions containing  the  evidence  shall  have  any 
particular  form  of  introduction,  yet  it  should 
be  preceded  by  a  statement  sufficient  to  iden- 
tify it  as  a  bill  of  exceptions.  Huston  v. 
Cosby  (1895)  14  Ind.  App.  602,  41  N.  E.  953; 
Jenkins  v.  Wilson  (1894)  140  Ind.  544,  40  N. 
E.  39;  Knickerbocker  Ice  Go.  t.  Lewis  (1902) 
160  Ind.  494,  67  N.  E.  188.  As  to  the  second 
alleged  defect,  we  need  only  say  that  it  has 
been  repeatedly  held  that.  In  order  to  have 
the  evidence  considered  on  appeal,  the  bill 
of  exceptions  In  the  record  must  show  that  it 
contains  all  the  evidence.  Wagner  v.  Wag- 
ner (1915)  183  Ind.  528,  109  N.  -B.  47. 

[12]  It  is  also  contended  that  appellant's 
brief  does  not  comply  with  the  rules,  but  un- 
der the  circumstances  It  will  suffice  to  state 
that  this  contention  In  part  \s  well  taken. 
In  view  of  the  fact  that  the  only  error  as- 
signed Is  the  action  of  the  court  in  overrul- 
ing the  motion  for  a  new  trial,  and  that  the 
only  grounds  therefor  alleged  therein  require 
a  consideration  of  the  evidence,  iwhlch  we 
have  held  Is  not  In  the  record,  there  is  noth- 
ing presented  for  our  consideration.  ShuU 
V.  Dunton  (1916)  62  Ind.  App.  602,  113  N.  B. 
381;  Ft.  Wayne,  eta,  Co.  y.  Eomb  (1917)  116 
N.  E.  309.  Under  these  circumstances  the 
Judgment  must  be  affirmed. 

Judgment  affirmed. 
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«=»389— PABOLfltaSOIiUTIONa— 


l  evidencb 
Scope.  ' 

The  acope  of  a  resolution  passed  by  a  fire 
board  of  a  manufacturing  corporation  cannot 
be  enlarged  beyond  vhat  reasonably  appears 
from  its  context,  even  by  a  member  of  the  adopt- 
ing body. 

2.  Mabteb  and  Sebvant  iS=3380— Wobkicbn'b 
Compensation  Act— Dmobedibnck  of  Ob- 
debs. 
Where  an  employer  acquiesced  in  the  vio- 
lation of  an  order,  it  was  nullified,  and  a  serv- 
ant acting  contrary  thereto  could  not  be  said 
to  have  acted  in  disobedience  of  orders,  so  as 
to  be  gnilty  of  willful  misconduct  under  the 
Workmen's  Compensation  Act. 

8.  Masteb  anA  Sebvart  «=9406(1)  —  Woke- 
men's    Cohfensation    Act  — Pboceboinob 
Before  Indubtbiax.  Boabd. 
In  proceedings  under  the  Workmen's  Com- 
pensation Act,  the  Industrial  Board  is  author- 
ized  to   draw   reasonable  inferences   from   the 
facts   established  and   from  the  circumstances 
shown  by  the  evidence. 

4.  Masteb  and  Sebvant  «s>371— Wobkweit's 

OOKPBNSATION  AOT-<ACCIDKNT  AbISINO  OTJT 
OF  AND  IN  THK  COUBSB  OF  THE  BhPLOT- 
IfBItT. 

The  words  "accident  arising  ont  of  and  in 
the  course  of  the  employment,"  as  nsed  in  the 
Workmen's  Compensation  Act,  should  be  given 
a  liberal  construction. 

B.  Master  and  Servant  ^=>878— Wobkkek's 
CouPENSATioN  Act— "Abisino  otjt  of  and 
IN  Cottbse  of  Emfloyicent." 
A  janitor  killed  while  attempting  to  obtain 
clean  gasoline  for  cleaning  floors  came  to  his 
death  by  "accident  arising  out  of  and  in  the 
course  of  liis  employment"  within  the  Work- 
men's Compensation  Law,  although  he  was  de- 
viating from  the  usual  custom  by  preparing  to 
use  clean  Instead  of  dirty  gasoline;    it  being 
assumed,  in  the  absence  of  a  contrary  showing, 
tliat    he   was   exercising   reasonable   discretion 
under  the  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

0.  Masteb  and  Servant  iS=9371— Workmen's 
Compensation  Act— Accident  Axisino  in 
the  "cottrsk  of  employment." 
An  employ^  may  be  said  to  receive  an  injury 
1>y  accident  arising  in  the  coarse  of  his  employ- 
ment, within  the  Workmen's  Compensation  Act, 
when  it  occurs  within  the  period  of  the  employ- 
ment, at  a  place  where  he  may  reasonably  be, 
.and  while  he  is  doing  something  reasonably  con- 
nected with  his  employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Hirst  and  Second  Series,  Course  of 
Employment.] 
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7.  Masteb  and  Sebvant  «=9373— Workmen's 
Compensation  Act— Accident  Arising  in 
the  "Course  of  Employment." 
That  an  employ^,  in  attempting  to  procure 
clean  gasoline  for  cleaning  floors,  was  disobey- 
ing an  order  to  use  dirty  gasoline,  has  no  bear- 
ing on  the  question  whether  the  injury  was  one 
arising  in  the  coarse  of  employment,  within  the 
Workmen's  Compensation  Act,  bearing  only  on 
the  question  of  wiUfui  misconduct. 


Appeal  from  Industrial  Board. 

Proceedings  by  Orace  E.  Swift  and  otliers, 
under  the  Workmen's  Compensation  Act,  to 
obtain  compensation  for  the  death  of  George 
B.  Swift,  deceased,  opposed  by  the  Nordyke 
&  Marmon  Company,  the  employer,  and  thie 
Indiana  Manufacturers'  Reciprocal  Associa- 
tion. There  was  an  award,  and  the  employ- 
er and  tlie  Reciprocal  Association  appeal. 
Award  affirmed  and  Increased. 

Joseph  W.  Hutchinson,  of  Indianapolis,  for 
appellants.  White  &  Jones,  of  Indianapolis, 
for  appellees. 

BATMAN,  C.  J.  The  record  In  this  case 
discloses  that  appellees  are  the  widow  and 
children  of  one  George  E.  Swift,  deceased, 
who  met  his  death  while  in  the  employ  of 
appellant  Nordyke  &  Marmon  Company.  Ap- 
pellees on  September  28,  1918,  filed  with  the 
Industrial  Board  of  Indiana  an  application 
for  the  adjustment  of  their  claim  for  com- 
pensation. Appellants  appeared  thereto  and 
joined  Issues  thereon.  After  a  hearing  and 
an  award  by  a  single  member  of  said  board, 
and  a  review  thereof  by  the  full  board,  a 
finding  was  made  which  contained,  among 
others,  the  following  facts:  That  on  Septem- 
ber 5,  1918,  George  E.  Swift  was  In  the  em- 
ploy of  appellant  company  as  a  janitor  fore- 
man ;  that  for  several  months  prior  to  said 
date  there  were  35  or  40  employes  of  said 
company  In  the  janitor  force,  who  worked 
under  the  said  George  E.  Swift,  and  were 
subject  to  his  orders;  that  for  the  purpose 
of  cleaning  the  floors,  and  especially  the 
aisles,  in  the  buildings  of  said  company,  the 
said  force  of  janitors  had  been  in  the  habit 
of  using  dirty  gasoline,  that  is,  gasoline  that 
had  been  used  for  the  purpose  of  cleaning 
machines;  that  on  said  date,  while  the  said 
George  E.  Swift  was  preparing  to  procure 
clean  gasoline,  with  which  to  clean  the  floors 
in  the  buildings  of  said  company,  by  draw- 
ing the  same  from  a  tank  containing  30,000 
gallons,  he  took  hold  of  an  electric  wire  for 
the  purpose  of  attaching  it  to  a  bucket  with 
which  to  draw  gasoline  from  said  t^nk ;  that 
he  accidentally  took  hold  of  a  socket  attach- 
ed to  said  wire,  thereby  receiving  an  electric 
shock  which  caused  his  death  on  said  date; 
that  about  the  middle  of  July,  1918,  some  offi- 
cer of  the  United  States  government  had  call- 
ed the  attention  of  said  company  to  the  fact 
that  it  was  desirable  to  conserve  the  supply 
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of  gasoline,  and  requested  that  Its  nse  be 
discontinued  for  all  unnecessary  purposes; 
that  soon  thereafter  an  organization  In  the 
plant  of  said  company,  known  as  the  fire 
board,  passed  a  resolution  requesting  a  dis- 
continuance of  the  pro^iiscnous  use  of  gaso- 
line, and  issued  a  written  order  to  that  ef- 
fect, but  the  evidence  does  not  show  that  the 
written  order  was  ever  called  to  the  atten- 
tion of  the  said  George  E.  Swift;  that  said 
order  was  made  for  the  purpose  of  conserving 
the  supply  of  gasoline,  and  not  as  a  safety 
measure ;  that  the  Janitor  force  did  not  dis- 
continue the  use  of  gasoline  for  the  purpose 
o!f  cleaning  the  floors  after  the  passage  of 
said  resolution  by  the  Are  board  until  after 
the  death  of  the  said  George  E.  Swift,  but 
the  evidence  does  not  show  whether  clean 
gasoline  had  ever  been  used  by  the  said 
George  B.  Switt  and  the  Janitors  working 
under  blm  on  any  previous  occasion.  There 
is  also  a  finding: 

"That  his  [Swift's]  attention  was  verbaDy 
called  to  the  fact  of  the  request  of  the  federal 
government  by  at  least  two  representatives  of 
the  defendant  company,  and  one  representative 
of  the  defendant  company  bad  suggested  to  him 
on  one  occasion  that  the  use  of  gasoline  for  the 
purpose  of  cleaning  the  floors  should  be  discon- 
tinued; •  •  »  that  the  evidence  does  not 
show  that  the  defendant  company  ever  took  any 
steps  to  require  the  discontinuance  of  its  use 
for  that  purpose." 

On  the  facts  found  the  full  board  made 
an  award  in  favor  of  appellees,  from  whldi 
this  appeal  is  prosecuted. 

[1-3]  Appellants  contend  that  the  evidence 
Is  not  sufficient  to  sustain  that  part  of  the 
finding  quoted  above.  In  support  of  this 
contention  they  cite  the  adoption  of  the  res- 
olution by  the  fire  board,  and  the  statements 
made  to  the  decedent  with  reference  thereto, 
by  two  other  members  of  antellant  company. 
O'Hara  and  Hardwick,  whereby  It  is  claim- 
ed that  the  decedent  was  directed  to  discon- 
tinue the  use  of  gasoline  in  cleaning  floors. 
Instead  of  being  given  a  mere  suggestion  in 
that  regard.  The  evidence  with  reference 
to  the  adoption  of  the  resolution  by  the  fire 
board  tends  to  show  that  It  merely  provided 
that  the  promiscuous  use  of  gasoline  should 
not  continue;  that  It  was  adopted  for  the 
purpose  of  conserving  gasoline  in  pursuance 
of  a  suggestion  from  the  United  States  gov- 
ernment, and  not  as  a  safety  measure.  There 
1b  no  evidence  that  the  use  of  gasoline  for 
cleaning  floors  was  mentioned  therein,  or 
that  It  was  Intended  thereby  to  pr<^bit  its 
use  for  such  purpose.  In  fact.  It  would  be 
reasonable  to  infer  the  contrary,  in  view  of 
the  fact  that  the  gasoline  used  for  such  pur- 
pose was  gasoline  which  had  been  previously 
used  In  cleaning  machines,  and  bad  thereby 
become  dirty.  Under  these  circumstances  it 
is  not  reasonable  to  presume  that  the  con- 
servation of  STKih  gasoline  was  covered,  ei- 


ther by  the  suggestion  of  the  goremment,  or 
the  resolution  of  the  Fire  Board  adopted  li> 
pursuance  thereof.  It  appears  from  the  evi- 
dence that  after  the  adoption  of  said  resolu- 
tion the  employes  named  above  made  certain 
statements  to  the  decedent  with  reference 
thereto,  and  to  the  use  of  gasoline  for  clean- 
ing floors.  Any  statement  made  by  said 
O'Hara  may  be  disregarded  in  this  connec- 
tion, as  the  uncontradicted  evidence  show» 
that  he  had  no  control  over  the  decedent,  or 
hia  work  in  cleaning  the  floors,  and  that  the 
decedent  was  in  no  way  bound  by  what  he 
may  have  said  about  the  use  of  gasoline  for 
that  purpose.  As  to  the  employ^  Hardwick 
the  evidence  shows  that  he  was  a  member 
of  the  fire  board,  but  this  fact  is  not  signifi- 
cant, as  it  Is  apparent  that  the  scope  of  a 
resolution  cannot  be  enlarged  beyond  what 
reasonably  appears  from  its  context,  even 
by  a  member  of  adopting  body.  The  evi- 
dence tends  to  show  that  this  witness  had 
only  a  divided  supervision  over  the  decedent, 
bat  whether  his  supervision  Included  the 
work  of  cleaning  floors  does  not  appear. 
However,  the  Industrial  Board  may  have 
believed,  as  the  evidence  tends  to  prove,  that 
in  what  he  said  to  the  decedent  about  the 
nse  of  gasoline  he  was  only  attempting  to 
communicate  to  him  the  contents  of  the  res- 
olution adopted  by  the  fire  board,  and  did 
not  Intend  thereby  to  give  him  an  independ- 
ent order  with  reference  to  the  use  of  gaso- 
line. But,  even  if  it  could  be  said  that  he 
had  authority  over  the  decedent,  with  re- 
spect to  the  use  of  gasoline  in  cleaning  floors, 
and  that  his  statements  to  him  with  refer- 
ence thereto  should  be  construed  as  an  or- 
der in  that  regard,  there  is  evidence  of  facts 
from  which  it  may  be  reasonably  Inferred 
that  appellant  company  knew  that  it  was  not 
being  obeyed,  and  had  acquiesced  in  its  viola- 
tion, which,  under  the  law,  would  tmve  the 
eftect  of  nullifying  the  same.  In  determining 
what  its  finding  should  be,  the  Industrial 
Board  had  all  the  evidence  before  It,  and  was 
authorized  to  draw  reasonable  inferences 
from  the  facts  established  and  the  drcom- 
Btances  shown  thereby.  Haskell  &  Barker 
Car  Go.  v.  Brown  (Ind.  App.  1917)  117  N.  B. 
555.  It  reached  the  conclusion  stated  above 
on  the  question  under  consideration,  and  on 
the  facts  and  circumstances  shown  by  the 
evidence  we  cannot  say  there  was  error  In 
BO  doing. 

[4]  Appellants  also  contend  that  the  find- 
ing of  facts  is  not  sufllcient  to  sustain  the 
award.  They  base  this  contention  chiefly 
on  the  fact  that  the  special  finding  shows 
that  prior  to  the  time  the  decedent  was  in- 
jured it  has  been  the  cnstom  to  use  dirty 
gasoline  in  cleaning  the  floors;  that  on  the 
occasion  in  question  the  decedent  was  pre- 
paring to  draw  clean  gasoline  from  a  large 
tank  for  that  purpose;  that  in  making  said 
preparation  he  secured  an  electric  wire,  which 
he  intended  to  atta«di  to  a  bucket  for  the  pur- 
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jpoae  of  drawing  tbe  gasoline  from  said  tank ; 
that  the  wire  waa  charged,  and  he  accident- 
ally took  hold  of  the  socket,  whereby  he  re- 
c^ved  an  electric  shock  which  caused  his 
death.  They  insist  that  these  facts,  when 
taken  In  connection  with  the  further  finding 
that  the  evidence  does  not  show  whether  or 
not  the  decedent,  and  the  janitors  working 
under  him,  had  ever  used  dean  gasoUne  on 
Any  previous  occasion,  disclose  that  the  ac- 
cident which  caused  the  decedent's  Injuries 
did  not  arise  out  of  and  in  the  course  of  Ms 
employment,  and  hence  the  appellees  are  not 
«ntltled  to  an  award.  This  court  is  commit- 
ted to  the  doctrine  that  the  words  "by  acci- 
dent arising  out  of  and  In  the  course  of  the 
'employment,"  as  used  In  the  Workmen's  Com- 
pensation Act  of  this  state  (Laws  1915,  c.  106), 
should  be  given  a  broad  and  liberal  construc- 
tion In  order  that  the  humane  purpose  for 
'irhlch  It  was  enacted  may  be  realized.  Hol- 
land, etc.,  Co.  V.  Shraluka  (Ind.  App.  1917) 
lie  N.  E.  330;  United  Paper  Board  Co.  v. 
licwls  (Ind.  App.  1917)  117  N.  B.  276.  It 
has  been  said  that,  in  order  for  an  accident 
to  arise  out  of  and  in  the  course  of  the  em- 
ployment, It  must  result  from  a  risk  r^iason- 
ably  incident  thereto;  that  the  words  "out 
or'  refer  to  the  cause  of  the  accident,  while 
the  words  "in  the  course  of"  to  the  time, 
place,  and  drcumstances  under  which  the 
accident  takes  place ;  that  the  former  words 
are  descriptive  of  the  character  or  quality 
of  the  accident,  while  the  latter  words  relate 
-to  the  drcumstances  under  which  an  acddent 
of  that  character  or  quality  takes  place.  A 
<Iuotatlon  containing  this  statement,  in  sub- 
stance, was  died  with  ai>proval  in  the  case 
of  Haskell  8c  Barker  Car  Co.  v.  Brown,  su- 
pra. The  difficulty,  however,  does  not  arise 
80  mudi  from  a  determination  of  a  proper 
definition  of  the  clause  under  consideration, 
as  it  does  from  an  application  of  the  same 
to  a  given  state  of  facts.  In  this  connection 
It  has  been  frequently  said  that  each  case 
must  be  determined  from  a  consideration  of 
Its  own  facts  and  drcumstances.  Inland 
Steel  Co.  V.  Lambert  (Ind.  App.  1917)  118 
N.  B.  182. 

[6]  Directing  our  attention  to  the  fttcts  dis- 
closed by  the  finding  in  the  instant  case,  it 
is  obvious  that.  If  the  decedent  bad  received 
bis  injuries  while  preparing  to  obtain  dirty 
gasoline  for  use  in  deaning  the  floors,  in  ac- 
<»rdance  with  the  custom  in  that  regard, 
they  would  have  been  received  by  acddent 
arising  out  of  and  in  the  course  of  his  em- 
ployment. The  question  now  arises  whether 
It  must  be  held  otherwise  because  the  find- 
ing shows  that  he  was  preparing  to  obtain 
dean  gasoline  for  such  purpose,  and  also 
shows  that  there  was  no  evidence  as  to 
whether  he  and  tbe  Janitors  working  under 
him  had  ever  used  clean  gasoline  on  previous 
occasions.  The  Industrial  Board  had  held, 
in  effect,  that  this 'question  must  be  answer- 
ed in  the  negative,  and  in  our  opinion  it 


reached  the  right  conduslon.  It  is  apparent 
that  the  decedent  was  preparing  to  procure 
dean  gasoline  for  the  purpose  of  performing 
work  in  the  scope  of  his  employment.  True, 
it  appears  that  he  was  deviating  from  the 
usual  custom  in  that  regard,  by  arranging  to 
use  clean  instead  of  dirty  gasoUne,  but  that 
Is  not  suffident  to  force  a  condjosion  that 
the  acddent  resulting  in  his  death  did  not 
arise  out  of  and  in  the  course  of  his  em- 
ployment, as  it  will  be  presumed.  In  the  ab- 
sence of  a  finding  to  the  contrary,  that  a 
servant  may  use  some  discretion  in  the  per- 
formance of  the  work  assigned  him.  In- 
deed, the  services  of  an  employ^,  who  must 
be  directed  as  to  the  details  of  his  work  un- 
der aU  the  varying  circumstances  that  may 
arise,  as  a  rule,  would  be  undesirable,  and 
in  many  Instances  of  little  value.  Under  the 
facts  found  in  the  instant  case  it  should  not 
be  assumed  that  tbe  decedent,  tn  attempting 
to  procure  clean  gasoline  to  carry  on  bis 
work,  did  a  wrongful  act,  or  turned  aside 
from  his  employment  so  as  to  place  himself 
and  his  dependents  outside  of  the  protection 
of  the  law,  but  rather  that  he  was  ezerdsing 
a  reasonable  discretion  in  the  discharge  of 
his  duties  under  the  existing  drcumstances. 
Elk  Grove,  etc.,  v.  Industrial,  etc.,  34  Cal. 
App.  689,  168  Pac.  392.  In  this  connection  it 
should  be  observed  that  the  Workmen's  Com- 
pensation Act  of  this  state  does  not  limit 
compensation  to  cases  where  an  injury  is  re- 
ceived- by  an  employ^  while  he  is  performing 
his  work  In  the  usual  and  customary  manner 
or  in  the  way  directed.  It  is  a  fair  Inference 
that,  if  the  Legislature  had  Intended  to  so 
limit  the  right  to  compensation,  appropriate 
language  would  have  been  used  to  indicate 
such  fact  We  are  therefore  Justified  in  re- 
fusing to  give  it  such  a  narrow  construction, 
and  in  holding  that  an  employ^  who,  in  an 
honest  attempt  to  dlsdiarge  a  duty  assigned 
him,  does  an  act  Inddental  thereto  not  spe- 
cifically directed,  or  departs  from  the  usual 
methods  of  performing  his  work,  does  not 
thereby  necessarily  deprive  himself  or  his 
dependents,  of  a  right  to  compensation,  if  in- 
jured whUe  so  engaged.  State  ex  rel.  v. 
District  Court,  etc.,  129  Minn.  176,  161  N, 
W.  912. 

[t,  7]  An  employe  may  be  said  to  receive  an 
injury  by  acddent  arising  in  the  course  of  his 
employment  within  the  meaning  of  the  Work- 
men's Compensation  Act  of  this  state  when  it' 
occurs  within  the  period  of  the  employment, 
at  a  place  where  the  employe  may  reasonably 
be,  and  while  he  is  doing  something  rea- 
sonably connected  with  t^e  discharge  of  the 
duties  of  his  employment.  In  re  Ayers  (Ind. 
App.  1918)  118  N.  B.  386;  Granite,  etc.,  Co. 
v.  WlUoughby  (Ind.  App.  1919)  123  N.  E. 
194;  N.  K.  Falrbank  Co.  ▼.  Industrial,  etc., 
285  m.  11,  120  N.  E.  457.  It  wUl  be  ob- 
served that  under  this  rule  It  is  not  neces- 
sary that  an  employe.  In  order  to  receive 
compoisation  If  injured,  shall  be  performing 
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his  duties  is  obedience  to  Bome  direction,  or 
in  accordance  with  some  general  rule  or 
custom.  It  suffices  if  he  be  doing  something 
reasonably  connected  therewith.  Under  this 
rule  and  the  facts  found,  the  procurement  of 
clean  gasoline  with  which  to  clean  the  floors, 
even  if  it  had  never  beoi  used  for  that  pur- 
pose before,  was  clearly  the  performance  of 
an  act  reasonably  connected  with  such  work. 
This  would  be  true  even  if  the  facts  disclos- 
ed, as  appellants  contend  the  evidence  shows, 
that  the  decedent,  in  attempting  to  procure 
clean  gasoline  for  such  purpose,  was  disobey- 
ing an  order  theretofore  given  him  in  that 
regard,  as  the  fact  of  such  disobedience 
would  bear  on  the  question  of  willful  miscon- 
duct rather  than  on  the  question  under  con- 
sideration. National,  etc.,  Oo.  r.  Marr  (Ind. 
App.  1919)  121  N.  B.  645. 

Under  the  facts  found,  there  are  no  suffi- 
cient grounds  on  which  to  base  a  conclusion 
that  the  decedent's  injury  and  death  were 
due  to  willful  misconduct  For  the  reasons 
stated,  we  conclude  that  the  finding  of  facts 
la  sufficient  to  sustain  the  award. 

Finding  no  error  In  the  record,  the  award 
Is  affirmed,  and,  by  virtue  of  the  statute,  the 
amount  thereof  Is  Increased  6  per  cent 


(22S  N.  T.  »1) 

COMBES  ▼.  GBIBEL  et  al. 

In  n  STATE  INDUSTRIAL  COMMISSION. 

(Court  of  Appeals  of  New   York.     April  29, 
1019.) 

MASTEB    ANO     SKBVAin     (3=339S— WOBKMEN'.? 

coufensatioit  aot  —  notiob  of  iwjubt — 

Excuse  fob  Faii.ubk  to  Oivx. 
State  Industrial  Commission's  finding  that 
failure  to  give  notice  of  injury  within  the 
time  required  by  Workmen's  Compensation  Law, 
i  18,  did  not  prejudice  the  employer  or  insur- 
ance carrier  cannot  be  sustained,  where  no 
reason  was  shown  why  notice  could  not  have 
been  given  and  award  of  compensation  under 
section  16  will  be  reversed. 

Appeal  from  Snpr^e  Court  Appellate  Di- 
vision, Third  Departm^it 

Proceedings  under  Workmen's  Compensa- 
tion Act  by  Maria  E.  Combes,  opposed  by 
Henry  Gelbel,  employer,  and  Bakers  Mutual 
Insurance  Company  of  New  York,  insurance 
carrier.  From  an  order  of  the  Appellate  Di- 
vision affirming  awards  by  the  State  Indus- 
trial Commission  (173  N.  Y.  Snpp.  903),  the 
employer  and  insurance  carrier  appeal.  Or- 
der reversed,  awards  annulled  and  claims 
dismissed. 

Charles  B.  Scrlbner,  of  New  York  City,  for 
appellants. 


Charles  D.  Newton,  Atty.  Oen.  (E.  C.  Aiken, 
of  Albany,  of  counsel),  for  respondent  State 
Industrial  Commission. 


The   industrial   oommlsslcm 


CHASE.    J. 
found  that— > 

"On  or  about  December  13,  1916,  the  day 
when  Charles  Combes  sustained  his  injury,  he 
*  *  *  was  employed  as  a  stableman  in  the 
livery  and  boarding  stable,  operated  by  the  em- 
ployer." 

Also  that — 

"Charles  Combes  in  connection  with  the  du- 
ties of  his  employment  was  rolling  out  certain 
cans  containing  manure,  and  while  so  doing  he 
accidentally  slipped  on  the  ice  and  snow  on  the 
sidewalk,  and  one  of  these  cans  fell  upon  him 
and  crushed  his  left  hand  on  to  the  sidewalk. 
As  tife  result  of  this  crushing,  an  infection  set 
in  which  necessitated  the  amputation  of  thi^ 
fingers." 

Also  that — 

"At  the  time  of  the  said  Injury  Charles 
Combes  was  65  years  of  age,  and  was  then 
suffering  an  acute  dilatation  of  the  heart  The 
injury  which  he  sustained  on  or  about  Decem- 
ber 13,  1916,  and  the  consequent  infection  and 
amputation  of  the  fingers  lowered  the  vitality 
of  the  claimant  and  caused  the  aggravation  and 
lighting  up  of  other  conditions  which  he  suf- 
fered, as  tbe  result  of  which  he  died  on  Fieb- 
ruary  3,  1917,  of  chronic  interstitial  nephritis 
and  the  complicating  condition  which  general- 
ly accompanies  this  condition,  namely,  pulmon- 
ary oedema.  The  disability  and  death  of 
Charles  Combes  were  therefore  caused  by  said 
accidental  injury." 

And  als<h— 

"Written  notice  of  the  injury  to  the  daim- 
ant  and  of  his  death  was  not  given  to  the  em- 
ployer, respectively,  within  10  days  after  disa- 
bility and  30  days  after  his  death,  but  neither 
the  insurance  carrier  nor  the  employer  wa» 
prejudiced  by  such  failure." 

The  findings  were  made  as  a  part  of  the 
decision  and  two  awards  based  thereon ;  one 
upon  a  claim  for  compensation  for  disability 
filed  by  the  employ^  January  26,  1917,  and 
the  other  upon  a  further  claim  for  death  ben- 
efits under  the  statute  (Workmen's  Compen- 
sation Law,  i  16),  filed  March  26,  1917,  by 
the  employe's  surviving  vrlfe.  The  decision 
of  the  commission  was  not  unanimous.  One 
of  '  th»  commissioners  dissented.  An  appeal 
was  taken  from  the  awards  to  the  Appellate 
Division  of  the  Supreme  Court  where  they 
were  affirmed  by  a  divided  vote  of  the  court 
Matter  of  Combes  v.  Gelbel,  173  N.  Y.  Supp. 
903. 

We  will  assume,  without  deciding,  that 
there  is  some  evidence  to  sustain  the  find- 
ings of  an  injury  to  tbe  employe,  and  that 
his  death  was  caused  by  such  Injury.  We 
do  not  think  that  there  is  any  evidence  to 
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sastaln  the  finding  that  "neither  the  insur- 
ance carrier  nor  the  employer  was  prejudice 
ed"  by  the  failure  to  give  the  notices  requir- 
ed by  the  statute. 

The  statute  as  it  existed  in  1910  and  1917 
provided  as  follows: 

"Sec.  18.  Notice  of  /n/mv.— Notice  of  an  in- 
jury for  which  compensation  is  payable  under 
this  chapter  shall  be  given  to  the  commission 
and  to  the  employer  within  ten  days  after  dis- 
ability, and  also  in  case  of  the  death  of  the 
employ^  resulting  from  such  injury,  within 
thirty  days  after  such  death.  Such  notice  may 
he  given  by  any  person  clauning  to  be  entitled 
to  compensation,  or  by  some  one  in  his  behalf. 
The  notice  shall  be  in  writing.  •  •  *  The 
failure  to  give  such  notice,  unless  excused  by 
the  commission  either  on  the  ground  that  no- 
tice for  some  sufficient  reason  could  not  have 
been  given,  or  on  the  ground '  that  the  state 
fund,  insurance  company  or  employer,  as  the 
case  may  be,  has  not  been  prejudiced '  thereby, 
shall  be  a  bar  to  any  claim  under  this  chap- 
ter." Workmen's  Compoisation  Law  (Clons. 
Laws,  c.  67)  S  18> 

There  was  no  reason  why  notices  could 
not  have  been  given  in  this  case.  No  pre- 
tense was  made  of  obeying  the  statute  quoted. 
Not  only  did  the  claimants  fail  to  give  the 
notices  as  provided  by  the  statute,  but  no 
written  notice  of  the  injury  or  death  was  giv- 
en to  any  one  at  any  time  except  the  claim 
dated  January  25,  1917,  that  we  have  men- 
tioned, and  a  notice  by  letter  to  the  employ- 
er from  the  employe's  wife,  saying  that  her 
husband  had  bis  fingers  cut  in  his  place,  and 
that  "he  (the  employ^)  had  stated  by  a  no- 
tary public  that  he  was  hurt,"  and  in  which 
letter  she  asked  the  employer  to.  look  after 
compensation.  That  letter  must  have  been 
written  after  January  25, 1917.  The  employ- 
er testified  that  in  response  to  that  letter 
he  went  to  see  the  employ^,  and  was  told  by 
him  or  by  his  wife  that  be  hurt  bis  finger 
on  a  can  while  working  in  the  stable.  The 
employe  died  the  next  day. 

While  the  employer  knew  that  the  em- 
ploy€  had  a  sore  finger,  he  testified  without 
contradiction  that  he  saw  the  finger  when 
the  employ^  first  commenced  working  for 
him,  either  late  in  November  or  early  in  De- 
cember, and  that  it  was  then  red  and  swol- 
len, and  that  to  some  extent  it  incapacitated 
the  employ^  in  Iiis  work.  There  is  no  evi- 
dence of  a  vertMil  notice  of  the  injury  having 
been  given  to  the  commission  or  the  emplpyer 
until  after  January  25, 1917,  and  immediately 
before  the  employe's  death,  and  no  evidence 
of  knowledge,  except  as  stated,  on  the  part 
of  either  that  the  employ^  claimed  to  have 
been  injured  on  December  13th,  or  at  any 
time  when  employed  at  the  stable. 

The  findings  from  which  we  have  quoted, 
tnclndlng  the  statement  that  neither  the  in- 
surance carrier  nor  the  employer  was  prej- 
udiced by  the  failure  to  give  the  notices  re- 
quired by  the  statute,  and  the  ruling  of  the 
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commissioners  excusing  the  failure  to  give 
such  notice  "on  the  ground  that  such  failure 
did  not  prejudice  the  employer  or  the  insur- 
ance carrier,"  are  not  sustained  by  any  evi- 
dence whatever. 

This  court  in  Matter  of  Bloomfleld  v.  No- 
vember, 219  N.  X,  374,  376,  U4  N.  B.  806, 
806,  say: 

"The  Legislature,  however,  has  deemed  It 
proper  and  essential  under  ordinary  circum- 
stances that  a  written  notice  of  disability  and 
claim  should  be  promptly  served  lo  as  to  give 
an  employer  the  opportunity  to  investigate  the 
circumstances  of  the  claim.  This  requirement 
ought  not  to  be  treated  as  a  mere  formality  or 
be  dispensed  with  as  a  matter  of  course  when- 
ever there  beg  been  a  failure  to  serve  such  no^ 
tice."  Matter  of  Bloomfleld  v.  November,  223 
N.  T.  265,  119  N.  E.  706;  Matter  of  Hynes  v. 
Pullman  Co.,  223  N.  T.  342,  119  N.  E.  706, 
Ann.  Cas.  10180,  1040. 

The  burden  rests  upon  the  claimant  who 
has  been  guilty  of  the  default  to  excuse  the 
same.  Matter  of  Bloomfield  v.  November, 
supra ;  Matter  of  Hynes  v.  Pullman  Co.,  su- 
pra. 

If  the  employ^  was  injured  on  December 
13th,  as  he  claims,  by  having  his  finger  pinch- 
ed by  one  of  the  cans  that  he  was  handling, 
it  was  a  mere  aggravation  of  a  prior  injury 
or  infiamed  condition  of  the  same  finger.  He 
thereafter  applied  home  remedies,  and  con- 
tinned  at  his  employment  with  some  inter- 
missions until  December  26th,  when  he  went 
to  a  physician.  At  that  time  the  physician 
found  that  the  employe  was  suffering  from 
heart  trouble,  that  he  bad  Bright's  disease, 
"which  must  have  existed  some  time,"  and 
that  the  finger  was  in  a  gangrenous  condi- 
tion, and  that  the  Infection  ran  halfway  up 
his  forearm.  Subsequently  he  amputated 
first  one  finger  and  later  two  more  fingers. 
The  amputations  were  successful,  but  his 
other  troubles  grew  worse,  and  he  died  as 
stated. 

If  the  notices  had  been  given  as  required 
by  the  statute,  or  even  if  knowledge  of  the 
alleged  injury  had  been  obtained  In  some 
other  way  at  or  about  the  time  it  is  claimed 
that  the  injury  occurred,  there  would  have 
been  an  opportunity  not  only  for  a  prompt 
general  investigation  of  the  alleged  circum- 
stances of  the  accident  but  of  the  employe's 
story  thereof  and  there  could  have  been  an 
examination  of  the  injured  finger,  and  such 
care  and  attei^tion  could  have  been  given  to 
it  as  to  have  prevented  infection  or,  if  in- 
fection was  not  so  prevented,  then  the  facts 
relating  to  it  could  have  t>een  obtained  from 
which  it  could  have  been  better  determined 
whether  the  Infecflon  was  the  result  of  caus- 
es other  than  the  alleged  injury.  There  can 
be  no  reasonable  doubt  that  wlUiont  the  stat- 
utory notices  or  proof  of  knowledge  of  the 
injury  and  claim,  the  employer  and  insurance 
carrier  were  prejudiced. 

The  order  of  the  Appellate  Division  should 
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be  reversed  and  the  awards  of  tbe  Industrial 
Opmmission  annulled,  and  the  claims  dismiss- 
ed, with  costs  in  this  court  and  in  the  Ap- 
pellate DlTislou  payable  by  the  Industrial 
Commission. 

HISCOCK,  0.  J.,  and  HOGAN,  CARDOZO, 
POUND,  Mcl/AUGHLIN,  and  ANDREWS, 
JJ.,  concur. 

Order  reversed,  etc. 


(23S  Haas.  Ut) 
•    OLD  COLONY. TRUST  CO.  v.  DI  COLA. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Norfolk.    May  23,  1919.) 

1.  WriNEssKs  <8s>819  —  Cbkdibiijtt  —  Bvi- 

DBKCB. 
On  a  will  contest  for  fraud  or  undue  influ- 
ence, evidence  was  not  admissible  to  afFect  the 
credibility  of  a  beneficiary  as  a  witness,  where 
she  had  not  testified  when  it  was  ottered. 

2.  EviDENCB  «=3226(4)— Wux  Contesi^Ad- 

UISSIONS. 

On  contest  of  a  will  for  undue  influence, 
testimony  as  to  what  a  beneficiary  had  said  as 
to  the  beginning  of  her  illicit  relations  with 
testator,  held  inadmissible  as  an  admission  by 
her,  as  she  could  not  thereby  prejudice  the 
rights  of  the  other  legatees;  the  issue  being, 
not  the  validity  of  the  bequest  to  her,  but  the 
validity  of  the  whole  will. 

8.  Wnxs  «=>164(4>— UwDOT  InrLUKiroB— Bti- 

DKirCE. 

On  contest  of  a  wHl  for  undue  influence, 
testimony  of  a  son  of  a  beneficiary  who  had 
sustained  illicit  relations  with  testator  as  to 
tbe  circumstances  and  surroundings  of  his 
aunt,  with  whom  he  was  left  in  Italy  when  his 
mother  came  to  America,  if  relevant,  held  open 
to  exclusion  by  the  trial  judge,  in  the  exercise 
of  his  discretion,  on  account  of  its  remoteness. 

4.  Wnis  ®=s>164(4)— Contest— Evidence. 

On  contest  of  a  will  for  undue  influence, 
testimony  of  the  son  of  a  beneficiary  who  had 
sustained  illicit  relations  with  testator  as  to 
the  quarrels  between  testator  and  liis  mother, 
if  relevant,  held  open  to  exclusion  by  (the  trial 
judge,  in  the  exercise  of  his  discretion,  on  ac- 
coimt  of  its  remoteness. 

5.  Wnxs  <e=»164(4)— Undue  IwrLUKNCB— Evi- 
dence. 

On  contest  of  a  will  for  undue  influence, 
the  statements  of  the  son  of  a  beneficiary  who 
had  sustained  illicit  relations  with  testator, 
made  to  his  mother's  attorney  in  the  action 
wherein  she  secured  a  divorce  from  her  hus- 
band, held  inadmissible,  as  not  material  to  the 
issue  on  trial,  together  with  testimony  as  to 
the  son's  efforts  in  securing  the  divorce. 

e.  Evidence  <8=»474(4),  637  —  Opinion  Evi- 
dence—Mental Condition  or  Testatob. 
In  Massachusetts,  only  the  witnesses  to  tbe 
will,  testator's   family  physician,   and   experts 


of  bUU  and  experience  in  the  knowledge  and 
treatment  of  mental  diseases  are  competent  to 
give  opinions  of  testator's  mental  condition, 
and  the  mere  fact  that  a  witness  is  a  surgeon 
or  physician  does  not  qualify  him. 

7.  Evidence  <&=>546— Opinion— Mental  Con- 
dition OF  Testatob  —  Qualificatiom  or 

ESPEBT. 

Whether  a  witness  has  sufficient  knowledge, 
learning,  and  experience  to  state  liis  opinion 
as  to  testator's  mental  condition  as  an  expert 
on  mental  diseases  is  largely  for  the  discretion 
of  the  presiding  judge. 

8.  Evidence  «=9646  —  Opinion  Evidence  — 
Mental  Condition  or  Testatob— Quali- 
fication or  Witness. 

Exclusion  of  opinion  testimony  of  a  medi- 
cal witness  a*  to  testator's  soundness  of  mind 
from  the  time  he  was  shot  until  his  death  held 
within  the  discretion  of  the  presiding  judge,  in 
determining  whether  the  witness  was  qualified. 

9.  Evidence  <&=>471(14)— Opinion  Evidbnob 
—Acts  and  Statements  op  Testatob. 

Questions  as  to  whether  a  witness  who  waa 
not  an  expert  heard  testator  say  or  do  any- 
thing which  indicated  that  he  was  not  of  sound 
mind  held  competent,  as  calling  for  acts  and 
statements. 

10.  Wills  «=>164(4)  —  Uhdub  iNFLtmrcB  — 
Evidence— Iuxatsbialitt. 

On  contest  of  a  will  for  undue  influence, 
testimony  of  a  beneficiary  with  whom  testator 
had  sustained  illicit  relations  as  to  whether 
the  grounds  of  the  divorce  she  secured  from 
her  husband  were  Ms.  desertion  lield  properly 
excluded  as  liaving  no  bearing  on  the  issue. 

11.  Wills  «s>164(1)  —  Undue  Influbhob  — 
•  Evidence — Reicoteness. 

On  contest  of  a  win  for  undue  inflnoiee, 
testimony  as  to  what  occurred  at  testator's 
home  six  years  before  the  time  of  trial  held 
properly  excluded  as  remote. 

12.  WlTNEBSEa  <3=>406— Contbadiction— Tbs- 
TncoNT  or  Attobnet. 

On  contest  of  a  will  for  undue  influence, 
testimony  of  the  attorney,  who  acted  in  divorce 
proceedings  for  a  beneficiary  who  had  sustain- 
ed illicit  relations  with  testator,  as  to  state- 
ments which  tended  to  contradict  her  as  a 
witness,  was  admissible. 

13.  Wills  (8=>65(10),  166(6)— Undub  Intlu- 
ENOE  OB  Unsoundness  or  Mind  ob  Unbea- 

BONABLENEBS. 

The  jury  may  consider  reasonableness  of 
the  win,  but  the  mere  fact  that  it  is  unreason- 
able in  the  opinion  of  the  Jury  is  insufficient  to 
show  it  was  the  result  of  undue  influence  or  un- 
soundness of  mind. 

14.  Tbial    ®=»236(1)  —  Instbuotions— Cbedi- 

BILITT   OF   WlTNESa 

On  contest  of  a  will  for  undue  influence,  in- 
structions concerning  the  divorce  libel  of  a  ben- 
eficiary who  had  sustained  illicit  relations  with 
testator,  and  her  statements  to  her  attorney 
in  such  action,  as  affecting  her  credibility,  held 
proper. 


£=»For  other  cases  see  same  topic  and  KBV-MUMBBR  In 'all  Ke7-Namber«d  Digests  and  IndexM 
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Exceptions  from  Superior  Ooart,  Norfolk   man  die  without 
OoTUity;    Franklin  T.  Hammond,  Judge. 

Proceeding  for  prottate  of  tlie  will  of  Gas- 
pare Dl  Cola  by  the  Old  Colony  Trust  Com- 
pany, executor,  contested  by  Antonletta  Dl 
Cola.  From  a  decree  allowing  the 'will,  con- 
testant appealed  to  the  Supreme  Judicial 
Court,  which  framed  Issues  for  trial  by  a 
Jury  in  the  superior  court.  There  was  a  ver- 
dict for  the  wlU,  and  contestant  excepts.  Ex- 
ceptions overruled. 


This  Is  an  appeal  from  the  decree  of  the 
probate  court  for  the  county  of  Norfolk  al- 
lowing the  will  of  Gaspare  Dl  Cola,  late  of 
Brookllne,  In  said  county,  and  a  trial  was 
bad  before  a  Jury  In  this  court,  lasting  from 
WtbTOHry  13  to  March  2,  1918,  of  the  fol- 
lowing Issues  framed  by  the  Soprone' Judi- 
cial Court: 

First  Is8i]e.  Was  the  instrument  now  pro- 
ponnded  for  probate  as  the  last  wQl  of  Gaspare 
Dl  Cola  I  duly  executed  accorded  to  law?  To 
which  the  Jury  answered  "Yea." 

Second  Issue.  Was  Gaspare  Dl  Cola  of  sound 
and  disposing  mind  and  memory  at  the  time  of 
the  execution  of  the  instrument  which  is  now 
propounded  for  probate  as  his  last  will?  To 
which  the  jury  answered  "Yes." 

Third  Issue.  Was  the  Instrument  propounded 
for  probate  as  the  last  will  of  said  Gaspare  Di 
Cola  procured  to  be  made  by  the  fraud  or  undue 
influence  of  Antonio  G.  Tomasello,  Joseph  A. 
Tomasello, '  Antonino  Marchetti,  Wayland  F. 
Dorothy,  and  the  person  described  in  the  will  as 
the  wife,  Antonina  Di  Cola  (otherwise  known 
as  Antonina  Bova)  or  any  of  diem?  To  which 
the  jury  answered  "No." 

The  proponent  introduced  the  testimony 
of  the  three  subscribing  witnesses  to  the  will, 
who  were  fellow  countrymen  and  friends  of 
many  years  standing  of  the  testator,  and  at 
the  close  of  their  testimony  offered  the  al- 
leged will  and  rested. 

(1)  Antonio  Tomasello,  one  of  the  subscrib- 
ing witnesses,  testified  on  direct  examina- 
tion: 

That,  on  the  night  of  the  testator's  death,  the 
woman  ktfown  as  Mrs.  Di  Cola  said  she  was 
worried  because  the  lawyer  did  not  come.  She 
■aid,  "My  God,  why  he  don't  come;  be  might 
die."  Then  1  said,  "Signora,  what  yon  worry 
about?"  "Don't  yon  care  if  he  die  without  a 
will,  because  she  referred  to  why  the  notary 
didn't  come  to  make  the  will."  "Why  he  delay 
to  come?"  I  said,  "Don't  you  care  because  if 
Dl  Oola  die  without  a  will  I  think  it  is  better 
for  you  because  by  the  law  you  going  to  get 
one-third  what  he  got.  If  he  make  a  will  of 
course  I  don't  know  he  leave  yon  that  much." 
She  said,  "You  don't  know,  I  will  be  left  in  the 
middle  of  the  street." 

Q.  Now,  you  said  that  yon  didn't  know  that 
they  were  -  not  married  to  each  other?  A.  I 
didn't  know. 

Q.  How  did  you  happen  to  say  to  Mrs.  Dl 
Cola  if  he  dies  without  a  will  you  will  get  one- 
third?  A.  Because  I  hear  the  Massachusetts 
law  will  give  the  wife  one-third  interest  if  a 
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a  will,  and  knowing  at  that 
time  she  was  his  wife  it  naturally  come  to  me 
to  advise  her  as  the  law  of  Massachusetts  would 
be,  what  I  heard. 


On   cross-examination, 
testified: 


the  same  witness 


Q.  You  did  tell  her,  "Why  do  you  worry,  way 
do  you  care;  if  he  dies  without  a  will  you  wiU 
be  better  off?"  A.  I  did  because  she  was  cry- 
ing on  account  of  the  delay  of  this  lawyer  who 
was  to  come  in  t6  make  a  will.  I  said,  "Don't 
you  care  whether  he  make  a  will  or  not.  You 
will  be  taken  care  of  anyway." 

Q.  And  it  was  then  she  clasped  her  head  and 
said,  "You  don't  know?"  A.  "You  don't  know, 
I  wUl  be  left  in  the  strada,  on  the  street" 

Q.  Did  she  say  anything  as  to  when  it  was 
that  Mr.  Di  Cola  had  said  anything  about  send- 
ing for  a  notary  or  making  bis  will?  A.  She 
don't  say  nothing  to  me. 

Q.  During,  the  time  that  you  were  in  the  room 
with  Mr.  Di  Cola,  did  you  have  any  talk,  your- 
self personally  with  Mr.  Di  Cola?  A.  Well,  a 
little.  I  don't  think  I  talked  more  than  one  or 
two  words. 

The  same  witness  also  testified  on  cross- 
examination,  on  being  asked  If  he  knew  of 
any  quarrels  between  Dl  Cola  and  his  wife, 
so  called: 

A.  After  they  moved  to  Brookline,  after  Mr. 
Di  Cola  had  some  business  in  New  York  also, 
and  at  the  time  when  the  frnit  time,  lemon  time 
arrived  he  went  to  New  York  several  times,  and 
she  was  a  crying  in  my  son's  house  and  saying 
that  she  was  left  all  alone,  she  want  to  move 
some  place  else,  and  mentioned  one  of  my 
bouses,  and  he  said,  "No,  you  stay  there  and  I 
pay  for  the  company  you  want,  but  I  don't  want 
a  bastard  in  my  house."  That  is  the  word  Mr. 
Di  Cola  used  that  time,  "I  pay  for  a  maid  or 
anybody  that  you  want,  but  I  don't  want  th« 
bastard  in  my  house."  We  don't  know  what 
they  meant.  They  quieted  down  so  they  went 
peaceful. 


on    cross-examination 


The   same   witness 
further  testified: 

That  two  days  after  the  death  of  the  testator 
at  the  house  on  the  day  of  the  funeral,  Mrs. 
Di  Cola  laid  her  band  on  the  vritness'  arm  and 
said,  "I  want  to  tell  you,  you  might  think  I  bad 
woman,  now  you  know  I  was  not  his  wife." 
And  then  she  began  to  give  me  the  story  about 
how  she  got  to  be  intimate  with  this  Mr.  Di 
Cola.  Yon  want  me  to  give  all  that  story  what 
I  can  remember? 

Q.  I  will  ask  you  to  state  that. 

The  court  excluded  the  testimony  and  the 
appellant  duly  excepted  to  said  exclusion.  It 
appeared  that  the  intlpiacy  between  the  tes- 
tator and  the  woman  who  called  herself  his 
wife  began  In  the  town  in  Sicily  where  they 
both  lived  more  than  25  years  ago. 

(2)  The  appellant  called  and  offered  to 
Show  by  one  Antonino  Bova,  the  son  of  the 
woman  known  as  Mrs.  Dl  Cola,  the  circum- 
stances of  the  aunt  with  whom  she  left  the 
witness  In  Italy.    The  court  excluded  the 
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testlniony  because  It  was  among  other  rea- 
sons too  remote  (occnrring  over  24  years 
ago)  and  the  appellant  duly  excepted. 

(3)  The  same  witness  was  asked  by  the 
appellant  to  state  the  substance  of  quarrel- 
some conversations  between  the  testator  and 
the  witness'  said  mother  which  occurred,  he 
would  have  testified,  about  20  years  or  so 
ago.  The  court  excluded  the  testimony  be- 
cause, among  other  reasons.  It  was  too  re- 
mote'and  the  appellant  duly  excepted. 

(4)  The  same  witness  was  asked  by  the 
appellant: 

Just  before  you  left  [for  Baltimore]  did  you 
hear  any  talk  with  Di  Cola  about  your  leaving? 
A.  I  heard  a  little  discussion  in  the  house. 

Q.  What  was  said? 

Upon  it  being  stated  that  this  also  was  20 
years  or  so  ago,  the  court  excluded  the  ques- 
tion because,  among  other  reasons,  it  was 
too  remote  and  the  appellant  duly  excepted. 

(5)  The  said  witness  was  asked: 

How  long  did  yon  live  at  the  house  [of  the 
testator]  the  second  time?  A.  The  second  time 
about  three  months. 

Q.  And  daring  that  time  did  yon  hear  any 
quarrels  between  your  mother  and  Mr.  Di  Cola? 

The  court  excluded  that  question  because, 
among  other  reasons,  it  was  too  remote  and 
the  appellant  duly  excepted,  the  time  refer- 
red to  being  about  13  years  before  the  time 
of  the  trial,  the  appellant  offering  to  show 
that  Mrs.  Di  Cola  wanted  the  witness  to  live 
in  the  bouse  and  the  testator  wouldn't  have 
him  there  and  so  she  sent  him  away. 

(6)  The  same  witness.  In  answer  to  the 
question:  "Do  you  remember  the  talk  which 
was  bad  Just  before  you  went  to  Baltimore 
again?"  which  talk  occurred  about  the  same 
time,  namdy,  13  years  ago,  answered:  "Yes, 
I  Just  remember  a  little  bit  of  a  row."  The 
appellant  offered  to  show  by  this  witness 
that  his  mother  wanted  him  to  live  In  the 
house,  but,  because  the  testator  would  not 
allow  it,  she  sent  him  to  Baltimore.  The 
court  excluded  this  testimony  because,  among 
other  reasons,  it  was  too  remote  and  the 
appellant  duly  excepted. 

(7)  The  same  witness  was  asked: 

Did  yon  talk  with  your  mother  before  you 
were  married?  A.  Tea,  sir.  Q.  What  was  that 
talk? 

The  court  excluded  the  question  as  too  re- 
mote, among  other  reasons,  being  at  least  12 
years  before  the  execution  of  the  will,  and 
the  appellant  duly  excepted,  offering  to  show 
that  the  witness'  mother,  the  person  describ- 
ed in  the  alleged  will  as  "the  wife,  Antonina 
Di  Cola,"  said,  at  that  time,  since  she  couldn't 
keep  him  in  the  house  because  of  DI  Cola's 
actions,  and  having  been  obliged  to  send  him 
away  twice  since  he  was  in  Boston,  and  since 
he  was  living  with  that  washlady  where  she 
could  have  no  direct  control  over  him,  she 


wanted  him  to  marry  so  that  he  might  have 
a  woman  who  would  keep  him  in  the  home. 
The  mother  picked  out  .this  woman  whom  he 
did  marry  and  married  him  ofT  to  her,  the 
mother  spending  some  $800  on  it,  the  moth- 
er stating  to  him  that  she  would  like  to  do 
more  but  Di  Cola  objected  to  it.  She  bad 
about  $2,000  in  the 'bank  in  her  name,  and 
from  that  she  had  got  $800  that  came  froi& 
her  money  and  not  Di  Cola's,  and  Di  Cola 
did  not  know  anything  of  that  The  result 
of  that  conversation  was  he  got  married  to 
this  girl,  whom  the  mother  had  picked  out  for 
him.  The  mother  told  him,  when  she  object- 
ed to  having  him  sent  back  to  Baltimore,  DI 
Oola  became  very  angry  and  absolutely  Re- 
fused to  have  him  in  the  bouse. 

(8)  The  appellant  offered  to  show  by  the 
same  witness  that  be  went  to  the  office  ot 
George  F.  Moulton,  Esq.,  from  six  to  eight 
times  in  1913  or  1914,  and  told  Mr.  Moulton 
of  the  illicit  relationship  existing  between 
the  testator  and  the  mother  of  the  witness, 
and  that  they  must  get  married;  that  Mr. 
Moulton,  In  accordance  with  his  instructions, 
sent  for  Mr.  Di  Cola  and  the  mother  of  the 
witness  and  told  them,  not  in  the  presence  or 
hearing  of  this  witness,  what  the  witness 
had  told  him,  and  that  as  a  result  of  the 
witness'  efforts  the  divorce  proceedings  were 
started,  being  originated,  not  by  the  witness' 
mother,  but  by  himself,  and  that,  shortly  b»- 
fore  the  testator  was  shot,  the  witness  was 
Informed  that  the  testator  and  the  witness* 
mother  were  to  be  married,  and  the  witness 
then  ceased  further  prosecution.  The  court 
excluded  this  evidence  and  the  appellant  duly 
excepted. 

(9)  Dr.  Albert  Ehrenfrled,  called  as  a  wit- 
ness by  the  appellant,  testified  In  substance 
that  he  had  been  practicing  since  1905,  hav- 
ing received  his  medical  education  at  Har- 
vard Medical  School  and  the  Boston  City 
Hospital ;  that  he  had  been  teaching  at  Har- 
vard Medical  School  most  of  the  time  since 
his  graduation  and  had  been  on  the  surgical 
staff  as  first  assistant  surgeon  at  the  Chil- 
dren's Hospital;  that  he  bad  had  quite  a 
good  deal  to  do  with  surgical  shock  at  the 
Boston  City  Hospital,  and  the  cases  of  sur- 
gical shock  coming  In  there  are  very  fre- 
quent relatively,  and  during  his  experience  at 
the  City  Hospital  he  had  seen  a  goodly  num- 
ber ;  that  he  had  seen  cases  of  surgical  shock 
In  bis  ordinary  surgeon  experiences  in  the 
practice  of  surgery ;  that  cases  of  other  trau- 
matic shock  have  been  more  frequent  in  the 
Gity  Hospital,  where  severe  accident  cases 
have  been  brought  in  every  day ;  that  at  the 
present  time,  and  for  eight  or  nine  months 
previous,  he  had  been  Inspector  in  the  School 
of  Military  Surgeons  being  conducted  under 
the  auspices  of  the  Harvard  Medical  School ; 
that  he  had  written  two  text-books  on  sur- 
gery, one  entitled,  "Surgical  After  Treat- 
ment" first  published  nine  years  ago,  and  the 
other  one  is  a  system  of  text-books  of  sur- 
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glcal  operations,  of  whlcli  two  volumes  bad 
then  been  pabUshed. 

Q.  Are  yon  a  phjaidan  and  snrgeon?  A.  I 
am  a  Burgeon. 

Q.  How  long  have  you  be«n  practicing  as  a 
■urgRon?  A.  Ever  since  my  graduation  from 
the  Medical  School  in  1905. 
.  Q.  What  has  been  the  nature  of  your  experi- 
ence in  the  professional  work  thati  you  have 
done?    A  You  mean  surgical   or   otherwise?    - 

Q.  Yes,  and  also  the  nature  and  extent  as  yon 
have  practiced  it?  A.  I  have  practiced  noth- 
ing, practically  nothing,  but  surgery  since  I 
gradnated;  been  on  the  surgeon  staff  of  the 
Boston  City  Hospital,  first  assistant  surgeon  for 
five  years  up  to  January  1st,  surgeon  at  Boston 
.  Consumptive  Hospital,  junior  assistant  surgeon 
Children's  Hospital  and  have  been  connected  as 
a  surgeon  with  other  institutions. 

Q.  Any  other  experience  beside  that?  A.  I 
have  seen  cases  of  post-operative  surgical  shock 
In  my  ordinary  experience  in  the  practice  of 
■urger^. 

Q.  You  say  practically  all  your  work  has  been 
surgery  since  you  graduated  from  Medical 
School?    A.  Yea. 

Q.  Is  that  what  yon  said?  A.  Yes;  I  could 
qaalify  that  by  saying  City  Hospital  for  about 
eight  months  of  hospital  training  has  work  on 
the  medical  stafF. 

Q.  These  two  cases  comprise  practically  yonr 
whole  experience?    A.  Yea,  sir. 

He  then  testified  as  follows: 

Q.  Win  yon  state  what  surgical  shock  is?  A. 
Surgical  ^ock  is  exhibited  first  by  complete 
relaxation  of  the  patient,  muscular  relaxation. 
The  skin  becomes  pale,  cold,  sweaty ;  the  pulse 
become*  rapid,  thready;  the  blood  pressure  falls; 
the  body  temperature  falls;  there  is  an  inhibi- 
tion of  sensation;  in  other  words,  the  patient 
does  not  feel.  All  his  senses  ire  dull ;  he  does 
not  complain ;  he  does  not  feel  pain ;  he  may 
be  irritated,  and  irritated  repeatedly,  without 
responding,  unless  the  irritation  is  increased: 
his  breathing  becomes  rapid  and  he  presents 
an  appearance  of  torpor.  His  eyes  are  dull, 
staring ;  his  pupils  are  dilated,  react  slowly ; 
aH  his  reflexes  are  slow.  He  tittces  no  interest 
in  what  is  going  on  about  him;  his  condition 
develops  progressively  into  a  condition  of  stupor, 
which  becomes  in  the  coarse  of  hours  coma  and 
death. 

Q.  Surgically  what  is  the  effect  upon  the 
brain?  A.  The  effect  on  the  brain  is  to  create 
anemia  or  a  lessened  flow  of  blood  to  the  brain, 
which  of  course  has  its  evidence  In  a  mental 
apathy  and  torpor  and  low  reaction  which  the 
patient  shows. 

Q.  Surgically  what  aspect  does  It  take  on  the 
brain,  I  am  talking  about  in  case  of  shock?  A. 
I  don't  know  as  it  has  any  surgically.  I  don't 
know  of  any  surgical  effect  on  the  brain  apart 
from  what  I  have  described. 

Q.  Well,  what  mechanical  effect  has  it  upon 
the  brain?  A  It  produces  anemia  of  the  brain 
in  the  sense  of  surgical. 

Q.  What  effect  has  it  on  the  numerous  cells  of 
the  brain?  A.  It  has  been  shown  by  studies' 
that  the  cells  degenerate,  at  least  show  signs  of 
degenerative  changes  in  shock. 

Q.  Now,  what  are  these  cells  and  what  func- 
tion is  theirs?    A  The  brain  cells,  of  course. 


are  the  vital  influence  in  the  brain.  The  func- 
tioning part  of  the  brain,  of  course,  is  the  brain 
cell,  l^e  brain  cells  are  connected  by  little 
fibers  of  association.  The  brain  cell  itself  is 
the  living  part  of  the  brain. 

Q.  You  refer  to  both  jfaxta  of  the  brain,  the 
cerebellum  and  the  cerebrum?    A  Yes,  sir. 

Q.  How  is  the  presence  of  that  interference 
with  the  brain  cells  manifested  in  the  functions 
of  the  brain  as  to  performance?  A.  Why,  this 
condition,  this  reaction  of  the  brain  cell  through 
surgical  shock  is  manifested  by  all  the  things 
that  I  have  described. 

Q.  Describe  them  again,  please?  A  Stupid- 
ity, torpor,  relaxation,  stimuli,  lower  tempera- 
ture, lower  blood  pressure,  increase  of  heart 
rate;  all  the  other  bodily  evidences  of  shock 
arise  automatically. 

Q.  Now  the  cause  of  surgical  shock  is  what' 
A.  In  the  brain  and  the  centers  of  these  things 
surgical  shock  as  best  described  is  the  condition 
in  which  the  vital  energy  of  the  brain  discharges 
suddenly,  rapidly,  far  more  rapidly  than  the 
body  can  recuperate  this  energy.  As  a  result 
of  the  injury  there  is  a  sudden  dischsjrge  of  this 
energy  beyond  the  power  of  the  body  to  recuper- 
ate. In  cases  that  are  not  fatal  the  condition 
exists  until  the  body  can  recuperate  this  vital 
energy ;  then  the  coma  and  other  symptoms  dis- 
appear. 

Q.  The  exhanstion  of  the  vital  energies  as  the 
result  of  shock  is  that  measured  by  the  progress 
of  the  changes  in  the  brain  cells?  A  It  has 
been  shown  that  the  brain  cells  in  shock  show 
characteristic  changes. 

Q.  What  are  those?  A.  Under  the  microscope 
the  cell  in  a  person  dying  from  diseases  in  the 
ordinary  way,  the  cells  are  plump  in  outline; 
and  in  cases  of  dying  in  shock  these  cells,  in- 
stead of  being  plump,  rounded,  are  shmnken  and 
shriveled. 

Q.  At  what  point,  follovring  the  cause,  the 
primary  cause,  does  that  impairment  or  change 
take  place  in  the  cells?  A.  If  we  measure  that 
by  the  reaction  of  the  patient,  I  think  it  is  fair 
to  assume  that  the  condition  is  initiated  at 
once. 

Q.  Do  those  changes  in  the  cell  and  attendant 
effects  exist  ever  in  other  shock  than  a  surgical 
shock,  the  distinctive  surgical  shock?  A.  Well, 
they  would  exist  also  in  what  is  called  psychic 
shock.  ' 

Q.  Psychic  shock?  A.  Some  cases  die  '  of 
shock,  even  without  any  grave  injury.  For  in- 
stance, a  man  that  I  have  seen,  a  case,  a  man 
may  be  struck  by  an  electric  car  and  show  no 
signs  of  injnry  of  any  kind,  no  bruis^  and  still 
has  died  of  shock.    We  called  that  psychic. 

Q.  It  is  a  form  of  surgical  shock?  A.  Yes, 
sir. 

Q.  And  the  presence  of  this  change  in  the 
cells,  the  exhausted  condition  of  the  cells,  the 
shriveling  up  and  the  shrinking,  occurs  in  that 
shock?    A.  It  has  been  shown  in  psychic  sho<^. 

Q.  So  psychic  shock  classifies  as  surgical  shock 
on  account  of  the  coinddence  of  that  result?  A 
Bather  than  the  fact  it  was  initiated  by  trifling 
injury. 

Q.  It  is  merely  the  cause  of  the  shock,  a  dlffw- 
ent  cause,  but  the  surgical  shock  is  the  same 
always?    A  Yes. 

Q.  So  when  the  word  "shock"  is  used,  or  "sur- 
gical shock,"  either  of  them  mean  the  same 
facts  from  the  same  or  different  causes?  A. 
Yes,  sir. 
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Q.  Now,  assuming  tbat  on  September  20, 
1916)  about  10  o'clock  at  nlgbt,  a  man  60  yean 
old,  weighing  about  179  pounds,  was  walking  on 
Beacon  street,  Brookliue,  with  a  companion. 
He  waa  shot  from  behind,  five  bullets  entering 
his  body,  and  tbat  be  collapsed  to  the  sidewalk ; 
tbat  is,  he  feU.  I  mean  by  that  he  fell  to  a 
granolithic  sidewalk,  and  afterwards  had  a  con- 
tusion on  his  bead. in  the  left  frontal  region  over 
the  upper  end  of  the  eyebrow,  causing  hemorr- 
hage in  it  and  swelling  of  the  tissues  of  an  area 
nine-tenths  of  an  inch  wide  and  1.3  inches  long, 
and  that  be  lay  face  down  without  making  any 
motion  or  sound;  assume  that  shortly  he  was 
approached  and  asked  what  was  the  matter  with 
him,  be  bad  fainted  and  there  was  no  response 
from  him,  tbat  the  injured  man  was  then  lifted 
to  a  sitting  posture  and  the  inquiry,  "What  is 
the  matter?  Did  yon  faint?"  was  made  of  him 
and  then  afterwards  in  a  low,  weak  voice  he 
uttered  the  single  word  "shot";  assume  that  the 
Injured  man  was  entirely  limp,  his  head  falling 
forward  on  l^is  chest  and  that  be  made  no  move- 
ment of  his  body  or  other  apparent  effort  to 
speak,  that  be  was  lifted  into  an  automobile, 
placed  on  the  rear  seat,  where  be  slumped  to 
sacb  a  position  tbat  be  was  lifted  again  and 
reseated  in  order  to  have  the  trunk  and  bead 
more  erect,  tliat  he  was  carried  to  the  accident 
room  of  tiie  Massachusetts  General  Hospital, 
arriving  there  about  10:45  p.  m.,  be  was  placed 
upon  a  steam  or  shock  table  and  thereafterwards 
died  about  5  o'clock  on  the  morning  of  Septem- 
ber 31, 1916:  Now,  if  you  will  assume  the  facts 
that  I  have  enumerated  to  be  established  by  the 
evidence  and  tirnt  the  person  was  Gaspare  Di 
Cola,  and  assume  tbat  these  facts  assumed  by 
tblg  question  as  established  by'  the  evidence 
should  be  found  true  by  the  jury,  are  you  able 
to  tmm  an  opinion  as  to  whether  or  not  hia 
death  was  from  surgical  shock?   A.  Tea. 

Q.  What  is  your  opinion?  A.  I  think  he  died 
of  surgical  shock. 

Q.  Now,  assuming  tbat  he  died  of  surgical 
shock  and  tbat  this  jury  should  find  the  facts 
that  I  have  assumed  and  the  fact  that  he  died 
from  surgical  shock  to  be  true,  are  you  able  to 
form  an  opinion  as  to  the  soundness  of  the  in- 
jured man's  mind  from  the  time  after  be  was 
shot  until  he  so  died  on  the  assumption  that 
the  Jury  find  those  assumptions  to  be  true?  A. 
Yes,  sir. 

The  Court:  It  is  unnecessary  to  remind  you 
of  the  usual  rule  that  opinions  of  the  sanity  of 
the  testator,  outside  of  the  family  physician  and 
attesting  witnesses,  can  only  be  given  by  experts 
In  mental  diseases. 

Mr.  Nason:  I  understand  that  to  be  the  rule. 
It  seems  to  me,  your  honor,  this  witness  is 
qualified  to  pass  upon  the  soundness  of  the 
mind  of  persons  whose  death  has  been  effected 
because  of  surgical  shock.  He  has  been  for 
many  years  exclusively  practicing  in  surgery 
and  a  constant  observer. 

Mr.  B^nch:  I  pray  your  honor's  judgment 

The  Court:  It  is  stated,  isn't  it,  that  bis  spe- 
cialty is  not  diseases  of  the  mind? 

Mr.  Nason:  Not  diseases  of  the  mind  general- 
ly, but  surgical  shock  distinctly.  Surgical 
shock  has  a  direct  attach  upon  the  brain;  that 
incident  to  that  attack  upon  the  brain  these 
things  are  attendant  and  to  be  observed;  the 
stupor,  the  constant  and  accompanying  stapor 
until  death,  because  if  death  does  not  result  from 
the  original  cauae  it  is  not  surgical  shock,  and 


of  course  a  post  mortem  would  determine  tbat 
on  examination  of  the  brain. 

Mr.  French:  There  is  no  evidence  in  tliia 
case  tbat  there  was  any  stupor  at  all. 

Mr.  Nason:  There  ia  evidence,  if  your  honor 
please,  of  stupor,  torpor,  in  the  very  fact  of  the 
death's  being  due  to  surgical  shock.  It  is  in 
evidence  that  surgical  shock  was  inevitable  as 
attending  upon  it,  this  mechanical  interference 
and  disturbance  of  the  brain  cells ;  the  function 
of  the  brain  cells  has  principally  to  do  with 
tbat  tbat  controls  the  mental  operations  and 
that  in  the  innumerable  instances  in  scientifie 
works  on  surgery  and  the  practice  of  the  sur- 
geon make  it  established  that  these  effects  upon 
a  genuine  surgical  shock  are  existent ;  that  is, 
the  mind  loses  its  power  to  order,  to  compre- 
hend, to  judge,  to  think;  that  the  mind,  how- 
ever it  may  work  in  other  directions,  other  re- 
flexes, is  no  longer  powerful  to  co-ordinate,  to 
order,  to  reason,  and  in  tbat  sense  is  not  sound: 
that  this  surgical  shock  has  incident  to  it  a 
pretty  invariable  attendant  upon  it,  this  mental 
result,  so  that  a  surgeon  who  exclusively  prac- 
tices as  a  surgeon,  who  is  skilled  and  learned  as 
a  surgeon  in  the  literature,  clinics,  in  all  re- 
spects, etc.,  all  those  ate  constantly  before  him, 
so  tbat  he  becomes  in  regard  to  brain  effects, 
mental  action  on  this  single  line,  no  other  (I 
don't  offer  him  on  any  other  of  the  almost  in- 
numerable lines  upon  which  mental  diseases  are 
to  be  considered),  but  holding  him  exdusively  to 
this  surgical  shock,  he  becomes  highly  qualified, 
perhaps  be  excels  with  bis  qualifications  by  com- 
parison vdth  the  man  who  is  purely  and  gen- 
erally an  expert  on  other  mental  diseases  as 
well  as  this;  that  is  to  say,  the  ordinary  men- 
tal expert  Could  not  have  the  amount  of  exclu- 
sive and  direct  and  particular  knowledge  of  the 
effects  of  surgical  shock  upon  the  mind.  So  I 
offer  him  as  a  valuable  expert  mentally  upon 
the  effect  of  surgical  shock. 

Q.  Now,  doctor,  yon  have  heard  this  diacna- 
sion ;  now,  I  will  ask  yon  to  state  what  knowl- 
edge and  experience  you  have  bad  in  regard  to 
diseases  of  the  mind  in  connection  with  your 
practice  in  surgery?  A.  Part  of  my  medical 
school  training  I  took  such  courses  in  mental 
diseases  as  were  effected,  all  the  courses  that 
were  offered  at  the  Harvard  Medical  School,  in 
addition  to  practical  work  at  the  Boston  Insane 
Hospital,  clinics  at  Danvers,  dinics  at  the 
School  for  the  Feeble-Minded  at  Waverley. 
Since  my  graduation  I  have  not  attempted  to 
treat  any  cases  of  mental  disease.  I  have 
naturally,  of  course,  come  across  such  cases;  I 
have  occasionally  seen  mental  cases  that  re- 
quired or  were  tliought  to  require  surgical  treat- 
ment for  relief  of  the  mental  condition ;  I  have 
also  seen  mental  eases  complicating  surgical 
conditions. 

The  witness  waa  then  asked,  "What  Is 
that  opinion?"  The  court  excluded  the  ques- 
tion on  the  ground  that  the  witness  was  not 
sufficiently  qualified  to  express  an  opinion 
and  the  appellant  duly  excepted^ 

The  witness  was  then  asked: 

Assuming  the  following  facts  to  be  establish- 
ed by  the  evidence:  Gasi>are  Di  Cola  was  shot 
about  10  p.  m.,  September  20,  1916,  and  died 
about  SKHl  a.  m.,  September  21,  1916,  and  as- 
sume that  he  died  of  surgical  shodi.  ind  assume 
that  these  facta  assumed  by  this  question  to  be 
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establiahed  hj  tbe  evidenee  ahonld  be  found  trae 
by  the  jarjr,  what  would  be  your  opinion  on  the 
facta  thus  found  true  on  the  question  of  the 
Boundneaa  of  mind  of  said  Gaspare  Di  Cola  be- 
tween the  time  he  was  shot  and  his  death? 

The  court  excluded  the  qneatlon  on  the 
ground  that  the  witness  was  not  sufQciently 
qnaUflM  to  express  an  opinion  and  the  ap- 
pellant  duly  excepted.  This  witness  was 
allowed  to  testify  as  to  surgical  and  physi- 
cal effect  on  the  brain  as  appears  herein. 

Wayland  F.  Dorothy,  who  drew  the  al- 
leged will,  and  testified  as  a  witness  In  be- 
half of  the  appellee,  though  not  a  subscrib- 
ing witness,  was  asked  In  direct  examina- 
tion the  question: 

Daring  your  conversation  with  him,  Mr.  Di 
Cola,  I  mean,  while  you  were  in  his  presence, 
did  you  hear  liim  say  anything  at  all  which  in- 
dicated to  you  that  he  was  not  of  sound  mind? 

The  appellant  duly  objected. 

The  Court:  Be  is  asked  the  facta.  Witness 
will  answer  if  he  saw  anything.  He  is  aslced 
'  for  facts,  not  opinions,  which  indicated  to  him 
that  the  testator  was  not  of  sound  mind;  it  is 
understood  that  he  is  asked  for  facts  and  not 
opinions. 

The  'court  admitted  the  answer,  "Vo,  sir," 
and  the  appellant  duly  excepted  thereto. 
The  witness  was  further  asked: 

Did  he  do  anything  which  indicated  to  you  he 
was  not  sound  of  mind?   A.  He  did  not 

To  the  admission  of  both  these  questions 
and  answers  the  appellant  duly  objected  and 
excepted. 

The  so-called  wife  of  the  testator,  known 
as  Mrs.  Di  Cola,  called  as  a  witness  by  the 
appellee,  testified  in  substance  that  she  had 
lived  with  the  testator  as  his  wife  right 
along  for  24  years. 

On  cross-examination,  she  was  asked: 

What  was  said  by  you  and  Di  Cola  in  arrang- 
ing for  your  wedding  day?  A.  Di  Cola  said  to 
me,  "I  will  take  you  to  New  Tork  and  I  will 
marry  yon." 

Q.  When  did  he  say  that?  A.  After  the  di- 
Torce. 

Q.  He  never  said  that  before  the  divorce,  did 
he?  A.  He  said  to  me  before  the  divorce — he 
said  to  me,  "I  swear  to  God  that  I  fun  going  to 
many  you,  and  Di  Cola  is  going  to  stand  by 
you." 

Q.  How  long  before  the  divorce  was  it  that 
he  said  that?  A.  AU  the  time  before  the  last 
two  or  three  years  before. 

Q.  By  before  do  you  mean  before  the  proceed- 
ings for  divorce  were  begun?    A.  Yes,  sir. 

Q.  Did  you  understand  that  the  grounds  upon 
which  you  were  going  to  get  your  divorce  were 
the  desertion  of  your  husband,  Bova  Cond,  of 
you? 

(Question  objected  to  by  Mr.  French.) 

The  Court:  How  is  that  material,  Mr.  Xa- 
son? 

Mr.  Nason:  I  understand  the  offer  of  this  evi- 
dence about  divorce  was  to  show  the  mind  and 
,  attitude  of  Di  Cola  and  the  witness,  so  that  if 


an  attitude  of  mind  or  state  of  mind  is  to  be 
established  as  a  relevant  fact  ii.  this  case,  to 
determine  the  mind  of  the  testator  at  the  time 
he  made  his  will,  what  was  the  understanding 
and  in  the  mind  of  the  parties  to  it,  entirely 
independently  of  whether  she  deserted  her  hils- 
band  or  he  deserted  her,  but  what  her  under- 
standing, her  mental  attitude,  was,  and  tiiat  is 
why  I  asked  tliis. 

'  The  court  excluded  the  question  and  the 
appellant  duly  excepted. 

On  cross-examination,  she  testified  that 
she  last  lived  in  Boston  about  ten  years 
ago  and  she  was  asked : 

When  you  last  lived  in  Boston,  you  and  Mr. 
Di  Cola  together,  you  lived  on  Hanover  street, 
didn't  you?    A.  Tes,  sir. 

Q.  And  the  place  where  yoa  lived  on  Hanover 
street  was  opposite  the  station  house,  wasn't  it? 
A.  Tes,  sir.    • 

Q.  Now,  at  that  time  and  shortly  before  you 
moved  to  Brookline,  did  you  not  on  one  occa- 
sion scream  in  a  loud  voice  for  help  and  cry  out, 
"Murder !  Murder !"  or  some  expression  similar? 
A.  No. 

Q.  Perhaps  this  will  refresh  your  recollection: 
Do  you  recall  an  occasion  when  the  police  en- 
tered your  bouse  from  the  station  house  in  re-  , 
sponse  to  outcries?    A.  No,  I  don't  remember. 

Q.  Well,  now,  having  that  in  mind  at  that 
time  of  1913  or  thereabouts,  do  you  now  recall 
the  police  going  into  your  house  in  response  to 
outcries?    A.  No;   I  don't  recall  it 

Q.  Do  yoa  recall  going  on  an  automobile  ride 
with  a  man  not  Mr.  Di  Cola?  A.  I  didn't  go 
with  anybody. 

Q.  Do  you  recall  Mr.  Di  Cola  charging  you 
with  having  been  out  since  on  an  automobile 
ride  with  a  man  other  than  himself?  A.  No. 
sir. 

Q.  That  is,  she  does  not  remember  it  A.  It 
is  not  so. 

Q.  Now,  did  Mr.  Di  Cola  say  to  you  that  it 
was  80  at  or  about  that  time  just  before  you 
moved  to  Brookline?    A  No,  sir;    it  is  not  so. 

(13)  Thomas  W.  O'Donnell,  police  sergeant 
of  the  city  of  Boston,  called  as  a  witness  in 
rebuttal  by  the  appellant,  testified  that  five 
years  prior  to  the  death  of  the  testator,  when 
the  testator  was  living  with  the  so-called  Mrs. 
Dl  Cola,  opposite  Station  1  on  Hanover 
street,  to  which  station  the  witness  was  at 
that  time  attached,  his  attention  was  called 
to  the  house.  Concerning  this,  be  specifical- 
ly testified  as  follows: 

Q.  And  how  long  have  you  been  sergeant?  A. 
Seven  years,  this  coming  June,  I  believe  it  is. 

Q.  Did  you  know  them  when  they  lived  oppo- 
site Station  1?    A.  I  did. 

Q.  During  the  time  that  they  lived  there,  did 
you  have  occasion  to  go  to  the  house?  A.  I 
did. 

Q.  When  was  it,  about?  A.  I  should  say 
about  six  years  ago. 

He  was  then  asked: 

Tell  us  what  happened  when  you  got  to  the 
house  and  what  you  saw. 

The  court  excluded  the  question  and  the 
appellant  duly  excepted,  offering  to  show  bj 
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this  \rltness  that  shortly  before  Mrs.  Dl  Cola 
moved  to  Brookllne  from  Hanover  street  and 
soon  after  they  had  come  from  Italy  in  1913, 
Mrs.  Di  Cola,  so  called,  was  heard  scream- 
lug  and  calling  for  the  police.  This  witness 
was  across  the  street  in  the  police  station. 
On  looking  out  he  saw  a  crowd  of  people  in 
the  Istreet,  and  he  rushed  out  and  across 
the  street  up  into  the  house  where  the  Dl 
Colas  lived,  and  there  saw  Mrs.  Di  Cola 
screaming  and  Mr.  Di  Cola  In  the  room  in 
a  nervous  rage;  that  Mr.  O'Donnell  asked 
him  what  the  trouble  was.  At  that  point 
Mrs.  Di  Cola  had  her  hair  down  and  dress 
all  torn;  that  Mr.  Di  Cola,  being  asked 
what  the  trouble  was,  said  he  had  told  him 
that  she  should  not  go  out  on  review  with 
women ;  that  she  had  gone  out  against  his 
wishes,  and  that  was  the  cause  pf  the  flght ; 
that  he  took  Mr.  O'Donnell  into  another  room 
and  gave  him  the  circumstances,  and  we  of- 
fer to  show  that  on  a  previous  occasion  other 
persons  heard  her  holler  and  scream  in  the 
apartment,  and  that  that  was  shortly  before 
the  same  time,  before  they  went  to  live  in 
Brookllne. 

During  the  appellant's  direct  case,  and 
before  the  so-called  Mrs.  Di  Cola  testified  at 
all,  the  appellant  called  as  a  witness  George 
W.  Moulton,  who  drew  Mrs.  Dl  Cola's  divorce 
libel  and  acted  as  her  attorney  in  the  trial 
of  her  divorce  case,  and  qffered  to  show  by 
him  the  statements  made  by  her  to  vrltness 
concerning  testator's  relations  with  her  In 
connection  with  her  libel  for  divorce  against 
her  lawful  husband  and  the  trial  of  said  di- 
vorce case,  together  with  her  statements  to 
the  witness  and  the  further  testimony  of 
the  witness  that  the  testator  acted  as  her 
interpreter  in  court  at  the  trial  of  her  di- 
vorce libel,  together  with  the  statements  con- 
tained in  the  divorce  libel  which  the  testator 
read  to  her  in  the  presence  of  the  witness 
and  which  she  signed,  all  of  which  testimony, 
being  the  same  as  Is  stated  in  detail  under 
the  following  exception,  the  court  excluded 
and  the  appellant  duly  excepted. 

After  the  alleged  Mrs.  Di  Cola  testified 
in  behalf  of  the  proponents  that  she  had  lived 
24  years  with  the  testator  continuously,  and 
dn  cross-examination  further  testified  that 
she  lived  happily  right  along  with  him  as  his 
wife,  with  occasional  disputes,  the  appellant 
in  rebuttal  again  called  the  witness  George 
W.  Moulton,  and  the  following  evidence  was 
offered  In  the  absence  of  the  Jury: 

That  the  woman  known  as  Mrs.  Dl  Cola 
cam6  to  the  office  of  the  witness  with  the 
testator  for  the  purpose  of  obtaining  a  di- 
vorce from  Mr.  Bova  Contl,  and  made  there 
the  following  statements,  to  which  also  she 
testified  at  the  hearing  upon  her  divorce  libel 
In.  the  superior  court  for  Norfolk  county,  at 
which  time  the  testator  acted  as  her  inter- 
preter: 

She  came  to  this  country  about  24  years  ago 
with  her  husband  and  two  children,  Matthew 


and  Antonio,  and  went  to  the  house  of  her 
brother. in  Pittsburg,  at  which  home  they  stayed 
for  several  weeks  until  dissatisfaction  was 
aroused  as  to  whether  or  not  her  husband  was 
maldng  any  effort  to  find  work,  and  as  a  conse- 
Quence  of  the  dissatisfaction  on  her  brother's 
part  to  SDpporting  them  aU  longer,  Mr.  Bova 
Conti  went  on  the  date  -alleged  in  the  libel  as 
the  date  of  desertion  to  Baltimore,  Md.,  where 
he  had  a  brother  in  the  fruit  business,  saying 
that  he  would  find  work  there  and  then  send  for 
his  wife  and  children.  She  testified  further  sev- 
eral weeks  went  by  and  she  had  heard  nothing 
from  her  husband,  received  no  contribution  from 
him,  and  her  brother  volunteered  to  go  to  Balti- 
more to  trace  her  husband.  He  reported  when 
he  returned  that  Mr.  Bova  Conti  bad  been  to 
Baltimore,  had  seen  and  talked  with  her  brother 
there,  that  he  had  taken  Antonio  with  him  from 
Pittsburg  to  Baltimore,  and  that  he  had  left 
Baltimore  to  go  back  to  Italy.  When  she  learn- 
ed those  facts  from  her  brother  on  his  return, 
she  remained  but  a  few  weeks  longer  in  his 
home,  and  then  taking  Mattbetr,  the  youn^^er 
boy,  came  to  Boston  and  became  the  housekeep- 
er for  Mr.  Di  Cola;  that  she  had  ever  since 
that  time  to  the  time  of  the  signing  of  the  libel 
been  employed  by  him  as  big  housekeeper;  that 
she  had  never  heard  directly  or  indirectly  from 
Mr.  Bova ;  bad  never  received  any  contributioa 
from  him  in  any  way;  that  the  little  boy  had 
only  Uved  a  short  time  after  she  came  to  Bos- 
ton from  Pittsburg;  that  he  died  here  in  Boston 
and  is  buried  here;  that  she  had  worked  here 
and  had  done  housework  always  in  the  service 
of  Mr.  Di  Cola.  In  substance,  as  I  recall  it, 
that  was  her  testimony  in  reference  to  the  de- 
sertion. I  would  like  to  go  back  if  I  may,  with 
reference  to  what  transpired  in  my  office.  On 
this  occasion  of  signing  the  libel  November  24, 
1914,  I  discussed  with  her  quite  at  length  the 
statements  made  by  her  son  to  me  with  refer- 
ence to  what  his  father  had  told  him,  namely, 
that  she  had  deserted  his  father,  and  not  that 
his  father  had  deserted  her.  I  told  her  the  boy 
had  told  me  his  father  had  told  him  that  his 
mother  had  left  the  home  one  day  in  the  com- 
pany of  a  man  whose  description,  according  to 
the  neighbors'  account  compared  with  that  of 
Mr.  Di  Cola;  that  Mr.  Bova  came  home  from 
his  route,  he  was  a  fruit  peddler,  I  think  he  said, 
and  found  the  house  deserted.  The  neighbors 
said  she  had  gone  out  that  afternoon  in  company 
with  a  man  whom  he  described  and  whom  he 
thought  to  be  Mr.  Di  Cola.  So  the  young  man 
told  me  he  thought  big  mother  had  deserted  his 
father. 

Q.  What  did  you  say,  and  what  did  she?  A. 
I  asked  her  if  that  was  so.  I  said  I  have  no 
knowledge  of  the  facts;  Tony  has  no  knowledge 
of  the  facts,  except  his  father  has  told  him. 
She  persisted,  and  said  with  tears  running  down 
her  checks,  "Don't  believe  Tony,  he  is  worth- 
less." The  last  time  she  was  in  his  home  they 
had  words,  he  called  her  a  "bum,"  and  said, 
"No  good  boy  wUl  call  his  mother  a  bum.  His 
father  had  told  him,  his  father ;  he  is  worse 
than  he;  he  is  a  drunkard ;  he  is  worthless ;  he 
is  of  DO  account ;  he  has  left  me  all  these  years, 
never  supported  me,"  That  is  as  near  as  I  can 
recall  it  the  whole  discussion. 

The  court  excluded  the  testimony,  except 
as  hereinafter  stated,  and  the  api)eUant  duly; 
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excepted;  the  followliig  discussion  taking 
place: 

.  The  Court:  What  I  bad  in  mind  was  this: 
How  is  anything  in  that  conversation  which 
she  had  with  Moulton  competent,'  except  the 
statement  she  made  about  being  housekeeper  for 
Mr.  Di  Cola? 

Mr.  French:  Or,  as  she  says  now.  she  worked 
for  him. 

The  Court:  That  is  what  she  said  abont  her 
past  life.    How  is  that  competent? 

Mr.  Nason:  To  contradict  anything  she  said 
in  this  case. 

The  Court:  She  has  not  said  anything  that 
this  contradicts,  that  I  can  see. 

Mr.  EVench:  No,  sir. 

Mr.  Nason:  Why,  she  has  said  that  she  was 
Mrs.  Di  Cola  and  she  has  gone  about  and  lived 
as  Mrs.  IM  Cola.  What  could  be  more  contra- 
dictory? 

Mr.'  French:  In  the  first  place,  the  narrative 
regarding  her  past  life,  that  is  the  time  between 
the  date  when  she  ceased  work  at  the  factory, 
and  there  were  no  details  except  to  show  what 
lack  of  education  she  had,  nothing  between  that 
point  and  her  meeting  Mr.  Di  Cola  in  Boston ; 
she  getting  there  first  and  he  coming  shortly 
afterwards.  There  has  been  told  something, 
bnt  that  is  all,  I  understand  her.  And  I  spoke 
with  great  care,  thinking  your  honor  would  ez- 
dnde  it,  in  the  first  place,  because  too  remote, 
20  or  25  years  ago,  and  next  because  I  did  not 
think  it  had  any  bearing  on  this  case. 

The  Court:  She  did  not  say  that  she  was  Mrs. 
JA  Cola. 

Mr.  Nason:  Is  that  a  fact  which  could  be 
foanded  on  what  she  said  and  bow  she  has  held 
berself  out  in  life? 

Mr.  French:  She  has  not  held  bersdf  odC 
She  has  allowed  herself  to  be  held  out. 

The  Court:  It  strikes  me  now  that  tlut  im- 
pression and  I  think  have  yon  got  any  other 
reasons?    T17  another  onfc 

Mr.  Nason:  I  suppose  ia  reply  to  yonr  honor 
it  might  not  be  quite  discourtesy,  bnt  perhaps 
contumacy,  if  I  said  that  I  offered  it  for  all  the 
reasons  that  it  may  be  offered  for. 

Mr.  French:  Which  is  equivalent  to  sayins 
that  there  are  no  reasons. 

Mr.  Nason:   That  came  from  the  Court 

The  Court:  I  know  what  that  means.  It  is  a 
symptom  that  you  cannot  find  anything  more. 

Mr.  Nason:  I  had  thought  of  one  more.  I 
think  it  is  substantially  apropos,  but  it  is  that 
it  bears  directly  upon  the  relation  in  which 
tbey  stood,  Di  Cola  and—  , 

The  Court:  You  see  it  cannot  do  that:  The 
only  effect  it  can  have  is  ^0  affect  the  credibility. 

Mr.  Nason:  Is  not  anything  that  transpired 
in  connection  with  the  testator  a  relevant  fact 
for  whatever  its  tendency  may  he  and  its  in- 
fluence upon  him? 

The  Court:  Within  limits,  and  I  have  a  right 
to  define  those  limits,  bat  I  don't  think  they 
«ome  within  the  limits. 

Mr.  Nason:  That  your  honor  expressed  in 
some  of  the  other  offers  what  was  deemed  by 
your  honor  and  was  presented  as  an  objection 
by  the  other  side,  it  is  too  remote. 

The  Court:  Yon  can  found  arguments  either 
way.  But,  at  any  rate,  it  is  plain  that  what  she 
said  cannot  be  held  to  be  an  admission  in  this 
case.  That  is  settled,  so  that  all  this  evidence 
merely   affects  the  credibility.     Now,  I  think 


that  under  the  circumstances  you  may  show,  I 
understand  Mr.  £Vench  does  not  wish  to  take 
the  chance  of  an  exception  on  that,  what  she 
told  Mr.  Moulton  at  this  interview  in  regard  to 
her  being  for  20  years  or  so*  I  think  he  said,  the 
housekeeper  of  Mr.  Di  Cola  to  contradict  her 
and  affect  her  credibility  on  her  testimony  on 
that  point;  also  you  may  show  what  she  said 
at  the  trial  on  that  point,  on  the  ground  that 
it  contradicts;  and  also  you  may  shqw  that  the 
libel  was  read  to  her  and  she  signed  it  But  the 
rest  of  it  I  will  exclude. 

Mr.  Nason:  And  in  the  rest  of  it  is  this  fact: 
That  she  asserted  that  she  had  been  true  to  her 
marriage  vows,  snd  the  contradiction  that  is 
permitted  includes  Uiat 

The  Court:  Yes;  that,  in  fact  is  the  only 
point  I  can  see  that  the  libel  contradicts  her  on 
a  vital  and  material  point,  because  I  shall  tdl 
the  jury  that  so  far  as  the  other  statements  go, 
they  are  not  to  be  taken  as  evidence  of  the  fact ; 
and  I  shall  also  tell  the  jury  as  to  that  petition, 
if  it  is  to  be  taken,  it  is  to  be  taken  as  evidence 
of  her  credibility  as  to  whether  she  had  been 
true  to  her  marriage  vows. 

Mr.  Nason:  That  is,  the  credibility  attaches 
to  the  last  statement? 

The  Court:   I  shall  say  it  is  not  to  be  taken 
as  evidence  of  the  fact  but  as  evidence  affecting 
her  testimony. 
Mr.  Nason:  As  I  understand  the  distinction- 
's Court:    The  distinction  is  so  broad- 
Mr.  Nason:   It  is  to  affect  her  credibility  be- 
cause it  is  oontradictoiy? 

The  Conrt:  Because  it  may  be  found  to  be 
contradicgtoiy.  The  Jury  may  find  that  it  Is  con- 
tradictory. 

Mr.  Nason:  That  would  depend  on  something 
prior  to  and  outside  the  case. 

The  Court:  That  is  already  in.  Her  evidence 
is  in  the  case. 

Mr.  Nason:  That  her  statement  ia  in  Qm  evi- 
dence, if  they  can  find  it? 
The  Court:  Yes. 

Mr.  Nason:  And  for  all  otiier  purposes  yonr 
honor  bars  it  out,  excludes  it  the  libel  and  the 
testimony? 
Mr.  French:  The  libel  and  the  testimony. 
The  Court:  You  don't  want  a  mistrial  of  this 
long  case. 
Mr.  Nason:  We  have  not  any  such  desire. 
The  Court:   If  you  have  any  other  considera- 
tions to  suggest  I  will  hear  them. 

Mr,  Nason:  I  have  suggested  the  other  con- 
siderations, and  we  are  not  in  accord  with  these; 
you  rule  us  out  on  these  and  note  our  exception. 

The  conrt  allowed  the  following  testimony 
of  said  Monlton  to  be  given  to  the  Jury,  but 
limited  it  to  affecting  the  credibility  of  the 
alleged  Mrs.  Di  Cola,  and  made  the  same 
limitation  upon  the  divorce  libel  signed  by 
her;  the  contestant  claiming  that  both  the 
testimony  and  the  libel  were  admissible  for 
all  purposes  and  duly  excepting  to  such  lim- 
itation. 

Said  witness  then  testified: 

Q.  (by  Mr.  Nason).  State  your  name.  A. 
George  F.  Moulton. 

Q.  Where  do  you  live?  A.  Boston,  Dorchest- 
er district 

Q.  What  is  your  occupation?  A.  I  am  attor- 
ney by  profession  and  at  the  present  time  em- 
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ployed  as  trust  officer  of  the  Fidelity  Tnut 
Company,  148  State  street,  Boston. 

Q.  Were  you  at  one  tiine  the  attorn^  for 
Mrs.  Bova  Oonti?   A.  I  was. 

Q.  When?    A.  In  NoTember,  1914. 

Q.  The  paper  that  lies  before  you,  have  you 
seen  that  before?    A.  I  have. 

Q.  What  is  it?  A.  A  libel  for  divorce  brought 
by  Antonina  Bora'Gonti  against  her  husband, 
Mariano  Bova  Conti,  for  divorce  on  the  ground 
of  his  desertion  of  her, 

Q.  Did  you  see  ber  sign  her  name  to  that 
libel?    A.  I  did. 

Q.  Antonina  Bova  Conti?    A.  Tea. 

(Signature  shown  to  the  jury  and  ofCered  in 
evidence  and  marked  Exhibit  41  and  read  to  the 
jury  by  Mr.  Nason.) 

Q.  Did  you  have  any  conversation  with  Mrs. 
Conti  in  regard  to  her  relations  with  Mr.  Di 
Oola?    A.  I  did;  yes,  sir. 

Q.  State  what  was  said  with  respect  to  that 
matter.  A.  She  said  that  she  had  worked  for 
him  as  his  housekeeper  for  20  years. 

Q.  That  was  said  at  the  time  of  the  drawing 
of  that  libel?    A.  It  was;    yes,  sir. 

Q.  Was  anything  said  further  upon  that  point 
by  her  at  that  time?  A.  She  related  the  cir- 
cumstances of  her  coming  to  Boston  and  the 
cause  for  her  leaving  Pittsburg. 

Mr.  French:  The  witness  does  not  understand 
the  question. 

Q.  Upon  the  subject  of  her  having  been  house- 
keeper for  him  for  20  years  preceding  the  date 
of  the  libel?  A.  That  she  had  worked  and  been 
paid  for  her  services;  that  she  had  worked  hard 
all  those  20  years  doing  his  housework. 

Q.  Tes.  A.  And  that  from  some  of  her  earn- 
ings she  had  helped  from  time  to  time  her  son 
Tony  and  his  family,  who  were  living  in  the 
North  End.    In  substance,  that  is  all. 

Q.  Was  this  case,  or  this  libel  that  is  before 
yon,  tried  oiit  in  open  court?  A.  It  was;  yes, 
•ir. 

Q.  Were  you  present?    A.  I  was. 

Q.  Was  Mrs.  Bova  Conti  present?  A.  She 
was ;  yes,  sir. 

Q.  Did  you  hear  ber  testify?    A.  I  did. 

Q.  Were  yon  there  at  the  time  she  was  sworn 
to  testi^?    A.  I  was;   yes,  sir. 

Q.  And  after  the  administration  of  the  oath, 
did  she  testify?    A.  She  did;   yes,  sir. 

Q.  What  did  she  say  in  regard  to  that?  A. 
She  testified  that  she  bad  worked  for  Mr.  IX 
Cola  as  his  housekeeper  for  20,  about  20,  years ; 
that  ever  since  the  time  of  the  alleged  desertion 
she  had  worked  for  him;  she  had  received  no 
contribution  from  her  husband;  that  she  had 
earned  her  livelihood  by  the  services  as  Mr. 
Di  Cola's  housekeeper.  That  was  all  that  she 
stated  in  court  in  reference  to  that. 

Cross-examination : 

Q.  (by  Mr.  French).  At  the  conversation  to 
which  yon  refer  in  your  office,  who  was  present 
beside  Mrs.  Di  Cola  or  Mrs.  Bova  Conti?  A. 
Mr.  Di  Cola  was  present. 

Q.  Anybody  else?   A.  No,  sir. 

Q.  And  he  heard  what  yon  said  and  be  heard 
what  she  said?    A.  Yes. 

Q.  From  time  to  time  he  acted  as  her  inter* 
preter,  did  he  not?    A.  He  did. 

Q.  You  found  that  she  spoke  very  broken  Bng- 
lish?    A.  Very  broken  English;    yes,  sir. 

Q.  Some  of  wliich  you  found  it  difficult  at 


least  to  understand?  A.  AH  that  she  said  in 
English,  as  I  recall  it,  I  am  satisfied  that  I 
understood. 

Q.  That  is,  yon  recognised  the  English  words 
that  she  used?    A.  Yes. 

Q.  But  it  is  true,  is  it  not,  that  she  found 
difficulty  in  expressing  herself  in  English?  A. 
Yes,  sir. 

Q.  So  much  so  that,  when  it  came  in  court, 
her  testimony  was  given  through  an  interpreter? 
A.  Yes,  sir. 

Q.  And  that  interpreter  was  Gaspare  Di 
Cola?   A.  It  was. 

Q.  In  other  words,  both  in  that  conference 
witii  yon  and  in  the  proceedings  in  court,  he 
was  in  one  way  or  another  helping  her  to  obtain 
this  divorce?    A.  He  was;  yes,  sir. 

Q.  There  were  other  witnesses  to  testify?   A. 
There  were  two  others  who  testified. 

Q.  Were  they  Italian  witnesses?  A.  They 
were  Italian  witnesses;  yes,  sir. 

Q.  And  upon  aU  the  testimony  in  the  case  the 
divorce  was  granted?   A.  Yes,  sir. 

Q.  And  the  prayer  in  the  divorce  that  she  be 
permitted  to  resume  her  maiden  name  of  Anto- 
nina Re  was  also  granted?    A.  It  was ;  yes,  sir. 

Q.  And  a  divorce  nisi,  so  called,  the  pr^mi- 
naYy  decree,  was  issued  on  the  9th  day  of  De- 
cember, 1916,  to  the  best  of  your  recollection? 
A.  The  9th  of  December,  1915. 

Q.  And  it  did  not  become  an  absolute  dirorce 
antn  June  10,  1916?    A.  That  is  correct. 

Mr.  Nason:  I  offer  the  decree  in  evidence. 
Exhibit  42. 

Xbe  remarks  of  the  presldin«r  judge  to  the 
jury,  referred  to  In  the  last  paragraph  of  tlie 
opinion,  follow: 

Now,  in  regard  to  one  minor  matter.  I  stat- 
ed to  counsel  that  I  should  instruct  yon  in  re- 
gard to  the  effect  of  the  evidence  introdnced, 
to  wit,  the  statement  in  the  divorce  libel,  the 
divorce  libel  itself,  and  the  statement  made  by 
Mrs.  Di  Oola,  the  woman  I  liave  been  calling 
Mrs.  Di  Cola,  at  the  time  she  talked  to  the 
lawyer.  That  evidence  I  admitted,  the  divorcfr 
libel,  not  because  anything  that  is  said  in  the 
divorce  libel  is  evidence  of  the  fact  that  the 
thing  said  was  true.  That  is  to  say,  if  yon 
read  in  the  divorce  libel  that  she  signed,  that 
her  husband  deserted  her  at  such  and  such  * 
time,  you  are  not  to  take  that  as  evidence  of 
the  fact  that  he  did  desert  her.  The  reason 
why  that  divorce  libel  is  competent  evidence 
in  this  case  is  because  of  the  statement  made 
in  it  that  she  had  always  been  true  to  her  mar- 
riage vows,  and,  as  she  liad  testified  that  she 
had  been  in  the  position  of  a  wife  to  Mr.  Di 
Cola  for  26  years,  it  is  evidence  on  the  ques- 
tion of  the  credibility  of  her  testimony.  It  is 
not  evidence  of  the  fact  whether  she  had  been 
or  not  faithful  to  her  marriage  vows,  but  it 
is  evidence  that  at  some  other  time,  on  some 
other  occasion,  she  had  said  something  which 
you  might  find  to  be  inconsistent  vrith  her 
statement  on  the  stand;  and  the  same  thing  is 
true  as  to  what  she  said  to  the  lawyer  about 
being  his  housekeeper,  or  about  keeping  house 
for  him  for  24  years.  If  you  find  that  is  incon- 
sistent with  the  statement  that  she  made  on 
the  stand,  then  it  is  not  evidence  that  she  was 
his  housekeeper,  but  it  is  evidence  which  yon 
may  take  into  consideration,  and  give  it  snch 
weight  as  yon  choose  to  give  it,  as  to  the  cred- 
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ibility  of  her  evidoiee  as  4  wit&ess  on  this  case. 
Th«t,  I  think,  ia  all  that  I  wish  to  say.  Are 
there  any  queitioDB?  Are  there  any  points  on 
which,  counsel  wish  me  to  give  further  instruc- 
tions? If  they  will  attend  here,  I  will  hear 
them. 

Joseph  T.  Zottoll,  of  Boston,  for  appellant. 

Asa   P.   French,   Samuel  L.   Bailen,   and 

Frank  Leyeronl,  all  of  Boston,  for  appellee. 

CARROLL,  J.  This  Is  an  appeal  from  a 
decree  of  the  prohate  court  allowing  the  will 
of  Gaspare  Dl  Cola.  Issues  were  framed  and 
the  trial  was  In  the  superior  court  The 
woman,  Antonina  Bova,  described  In  his  will 
as  bis  wife  and  known  as  Mrs.  Dl  Cola,  kept 
house  for  him  for  several  years.  He  be- 
queathed to  her  the  furnishings  of  the  borne. 
Jewelry  and  Italian  government  bonds.  Sb^ 
was  also  to  receive  $100  a  month  during  her 
life,  and  in  addition  was  given  the  use  of  a 
tenement  In  the  testator's  honse  In  Brook> 
Iln&  The  remainder  of  his  estate  was  given 
to  his  brother. 

The  jury  found  that  the  will  was  executed 
according  to  law,  that  the  testator  was  of 
sound  and  disposing  mind  and  memory  at  the 
time  of  its  execution,  and  that  the  will  was 
not  procured  tbrongh  fraud  at  undue  influ- 
ence. 

We  deal  with  the  questions  raised  by  this 
bill  of  exceptions  In  the  order  In  which  they 
are  discussed  by  the  appellant. 

[1,  2}  1.  One  of  the  witnesses  to  the  wiU, 
after  testifying  that  on  the  day  of  the  tes- 
tator's funeral  Mrs.  Bova  told  him  she  was 
not  Dl  Cola's  wife,  was  asked  what  she  said 
about  the  beginning  of  her  relations  with  Di 
Cola,  it  appearing  that  the  intimacy  between 
them  began  in  Sicily,  where  they  both  lived, 
more  than  25  years  before  his  death.  It  Is 
argued  that  this  evidence  was  admissible  to 
affect  the  credibility  of  Mrs.  Bova ;  but  there 
is  nothing  in  the  record  to  show  tliat-  when 
the  evidence  was  offered  Mrs.  Bova  had  tes- 
tified. It  was  not  admissible  as  an  admis- 
sion made  by  her,  for  while  she  was  one  of 
the  parties  charged  with  unduly  influencing 
the  testator,  and  a  beneficiary  under  the 
will,  the  issue  before  the  Jury  was  not  the 
validity  of  the  truest  to  her,  but  the  validir 
ty  of  the  whole  will,  and  one  of  the  benefl- 
i^ries  could  not  prejudice  the  rights  of  the 
other  legatees  by  admissions  indicating  her 
fraud  or  undue  influence  in  procuring  the 
execution  of  the  will.  Aldrich  v.  Aldrich, 
215  Mass.  164,  102  N.  E.  487,  Ann.  Cas.  1914C, 
«06;  McConnell  v.  Wildes,  153  Mass.  487, 
489,  26  N.  E.  1114,  and  cases  cited. 

[J,  4]  2.  The  appellant  offered  to  show  by 
Antonino  Bova,  a  son  of  Mrs.  Bova,  the  cir- 
cumstances and  surroundings  of  his  aunt 
with  whom  he  wa«  left  in  Italy  24  years  be- 
fore, when  his  mother  came  to  this  country. 
No  offer  of  proof  was  made;  and  even  If 
the  c»ndltion  in  life  of  the  aunt  were  rele- 


vant, the  occurrence  was  so  remote  that  the 
Judge  in  the  exercise  of  his  discretion  might 
properly  exclude  it  and  his  decision  is  not 
to  be  reversed  unless  It  is  cleady  unfounded. 
The  evidence  of  Bova  relating  to  the  quar- 
rels between  Dl  Cola  and  his  mother  was  ■ 
properly  excluded  for  the  same  reason. 
Johnson  v.  Foster,  221  Mass.  248,  252,  108 
N.  B.  928;  Aldrich  v.  Aldrich,  supra;  Jen- 
kins T.  Weston,  200  Mass.  488,  86  N.  E.  955; 
Batchelder  v.  Batcbelder,  139  Mass.  1,  29 
N.  B.  61. 

[S]  3.  Mrs.  Bova  secured  a  divorce  from 
her  husband  wliich  became  absolute  in  June, 
1916.  After  she  had  testified,  her  attorney, 
in  the  divorce  proceedings  was  permitted  to 
testify  to  certain  statements  made  by  her, 
solely  for  the  purpose  of  contradicting  her. 
The  appellant  excepted  to  the  exclusion  of 
the  evidence  of  the  son  Antonino  Bova,  to 
the  effect  that  he  went  to  the  attorney's 
ofDce  and  oomplaioed  of  the  relationship  ex- 
isting between  the  testator  and  his  mother 
and  that  the  divorce  proceedings  were  the 
result  of  bis  efforts.  The  record  does  not 
show  at  what  stage  of  the  trial  this  evidence 
was  offered.  The  statements  of  Bova  to  his 
mother's  attorney  were  not  admissible,  and 
his  efforts  in  securing  the  divorce  were  not 
material  to  the  issue  on  triaL 

[6-1]  4.  The  testator  was  shot  on  the  eve- 
ning of  September  20, 1916.  He  was  taken  to 
the  hospital  where  he  arrived  about  10:45 
that  night,,  and  died  about  5  o'clock  on  the 
morning  following. 

Dr.  Albert  Ehrenfrled  testified  that  he  was 
a  surgeon  whose  practice  was  confined  to 
surgery  from  the  time  of  his  graduation; 
and  although  be  bad  taken  such  courses  In 
mental  diseases  as  were  offered  at  the  medi- 
cal school  "in  addition  to  practical  worK  at 
the  Boston  Insane  Hospital,  clinics  at  Dan- 
vers  Insane  Asylum,  and  clinics  at  the 
School  for  Feeble-minded  at  Waverley,"  he 
had  not  attempted  to  treat  any  cases  of  men- 
tal disease.  He  gave  his  opinion  that  the 
testator  died  of  surgical  shock;  and  that 
surgical  shock  causes  ansmia,  mental  apathy, 
torpor  and  dulled  senses.  He  was  not  al- 
lowed to  give  his  opinion  of  the  testator's 
soundness  of  mind  from  the  time  he  was 
shot  until  the  time  of  his  death.  In  this 
commonwealth,  only  the  witnesses  to  the 
will,  the  testator's  family  physician,  and- 
experts  of  skill  and  experience  in  the  knowl- 
edge and  treatment  of  mental  diseases,  are 
competent  to  give  their  opinions  of  the  tes-' 
tator's  mental  condition.  May  v.  Bradlee, 
127  Mass.  414,  421.  See  Commonwealth  v. 
Rich,  14  Oray,  S35;  Emerson  v.  Lowell  Gas- 
light Co.,  6  Allen,  146,  83  Am.  Dec.  621. 

The  mere  fact  that  a  witness  is  a  surgeon 
or  a  physician  does  not  of  Itself  qualify  him 
as  an  expert  in  mental  disease.  It  requires 
special  skill  and  experience  In  the  knowl- 
edge and  treatment  of  such  diseases  to  make 
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a  physiclaii  or  surgeon  competent  to  give 
Ills  opinion  on  the  subject  Boston  Safe 
Deposit  &  Trust  Ca  ▼.  Bacon,  229  Mass.  585, 
680,  118  N.  E].'906,  and  cases  cited.  Wheth- 
er a  witness  has  sufficient  knowledge,  learn- 
ing and  experience  to  state  his  opinion  must 
be  left  largely  to  the  discretion  of  the  pre- 
siding Judge,  Union  Glass  Co.  t.  City  of  Som- 
errllle,  228  Mass.  202,  117  N.  B.  184 ;  Barker 
V.  U.  8.  Fidelity  &  Guaranty  C!o.,  228  Mass. 
421,  117  N.  B.  894;  Jordan  ▼.  Adams  Gas- 
light Co.,  231  Mass.  186,  189,  120  N.  E.  664; 
and  we  cannot  say  that  there  was  reversible 
error  in  refusing  to  allow  him  to  express 
his  opinion  of  Di  Co^'s  soundness  of  mind. 

[I]  6.  Wayland  F.  Dorothy,  who  drew  the 
wUI,  though  not  a  subscribing  witness,  was 
asked  tf  he  heard  Dl  Cola  say  or  do  anything 
which  Indicated  be  was  not  of  sound  mind; 
he  answered  he  did  not,  to  which  the  appel- 
lant excepted.  Dorothy  was  not  asked  his 
opinion,  bnt  to  state  the  facts  as  he  observed 
them;  his  attention  was  called  to  the  acts 
and  statements  of  Di  Cola;  the  evidence 
was  admissible.  Gorham  v.  Moore,  197  filass. 
622,  84  N.  B.  436,  and  cases  dted. 

[10-12]  6.  Mrs.  Bova  testified  that  Dl  Oola, 
both  before  and  after  the  divorce  was  grant- 
ed, promised  to  marry  her.  She  was  then 
asked  If  the  grounds  of  her  divorce  were 
tlie  desertion  of  her  husband.  This  evidence 
was  properly  excluded;  it  had  no  bearing  on 
tbe  issue  before  the  Jury.    The  testimony  of 


the  police  sergeant  describing  what  occurred 
at  the  Di  Cola  home  was  also  properly  ex- 
cluded; it  had  reference  to  an  occurrence 
6  years  before  the  time  of  the  trial,  and  was 
so  remote  that  the  Judge  could  rightly  refuse 
to  admit  it.  Jenkins  ▼.  Weston,  supra. 
There  was  no  error  In  the  manner  in  which 
the  court  dealt  with  the  testimony  of  the 
attorney  who  acted  for  Mrs.  Bova  in  the  di- 
vorce proceedings;  he  was  permitted  to  tes- 
tify to  her  statements  which  tended  to  con- 
tradict her,  and  for  this  purpose  the  testi- 
mony was  admissible;  the  additional  evi- 
dence excluded  was  Immaterial. 

[13]  7.  The  appellant  asked  for  certain 
instructions  dealing  with  the  effect  of  gross 
Inequality  in  the  disposition  of  the.  estate 
as  evidence  of  fraud  or  unsoundness  of  mind. 
While  the  Jury  had  a  right  to  consider  the 
reasonableness  of  the  will,  the  mere  fact 
that  it  was  in  the  opinion  of  the  Jury  unrea- 
sonable, was  not  of  Itself  sufficient  to  show 
that  it  was  the  result  of  undue  influence  or 
unsoundness  of  mind.  Davenport  v.  Johnson, 
182  Mass.  269,  65  N.  El.  892.  The  Jury 
were  fully  and  accurately  instructed  on  this 
I>olnt 

[14]  lAere  was  no  error  in  what  was  said 
to  the  Jury  concerning  the  divorce  libel  and 
Mrs.  Bova's  statements  to  her  attorney  as 
affecting  her  credibility.  We  find  no  error 
in  the  conduct  of  the  trial. 

Bxceptlons  orermled. 
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CHICAGO,  I.  A  L.  HY..  CX).  ▼.  PUBLIC 
SBRVICB  COMMISSION  OP  INDI- 
ANA.   (No.  2S493.) 

(Sapreme  Oonrt  of  Indiana.     Jane  6,  1919.) 

1.  Afpbai.  and  Ebbob  ^=3695(1)— Bii,i,  or 
Exceptions  —  Nkcessity  of  CoNTAiNXira 
AlX  TBX  Btidercb. 

If  a  bill  of  exceptions  purporting  to  con- 
tain the  evidence  discloses  on  its  face  tiiat  it 
does  not  contain  all  of  the  eTidence  given  at  the 
trial,  then  the  evidence  cannot  be  considered  on 
appeal  to  determine  whether  it  sustains  the  find- 
ing. 

2.  PuBUO  Sebtick  CoioassiONS  €=>25— Set- 

TINO   ASID£    ORDKB   01'    COUUISSION— TBAN- 
8CBIFT  OF  PBOCEKDINQS  AS  EVIDENCE— BlIX 

OF  Exceptions. 
Under  Acts  1913,  p.  188,  {$  69,  70,  any  part 
of  the  transcript  of  tiie  proceedings  before  the 
Public  Service  Gommission  filed  with  the  clerk 
of  the  court  which  is  not  put  in  evidence  at  the 
trial  of  the  action  to  set  aside  its  order,  can- 
not be  considered  as  a  part  of  the  evidence  heard 
at  the  trial,  and  should  not  be  embodied  in  the 
bill  of  exceptions  containing  Uie  evidence  to  b« 
used  on  appeaL 

Appeal  from  Clrcait  Court,  Porter  Connty; 
H.  H.  Lorlng,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  121  N.  E.  276. 

Orumpacker  Bros.,  of  Valparaiso,  and  Per- 
ry McCart  and  O.  0.  Hlne,  both  of  Chicago, 
BI.,  for  appellant 

Ele  Stansbury,  of  Indianapolis,  U.  S.  Lesb, 
of  Huntington,  S.  H.  Tolles,  of  Cleveland, 
Ohio,  and  F.  J.  Lewis  Meyer,  of  South 
Bend,  for  appellee. 

LAIRY,  C.  J.  On  petition  for  rehearing, 
appellee  complains  of  the  action  of  this 
court  In  basing  its  opinion  on  the  evidence 
without  discussing  a  preliminary  question 
presented  by  the  briefs  which,  If  decided  In 
favor  of  appellee,  would  have  precluded  a 
consideration  of  the  evidence  on  appeal. 

[1]  In  its  brief  In  answer  to  the  assign- 
ment of  errors,  appellee  took  the  position 
that  the  bill  of  exceptions  purporting  to  con- 
tain the  evidence  discloses  on  Its  face  that 
it  does  not  contain  aU  of  the  evidence  given 
at '  the  trial.  If  appellee  were  correct  in 
this  position  the  court  could  not  consider 
the  evidence  for  the  purpose  of  determining 
whether  or  not  it  sustained  the  finding.  Mc- 
Murran  v.  Hannum  (1916)  185  Ind.  326,  113 
N.  B.  238;  Wagner  v.  Wagner  (1915)  183 
Ind.  528,  109  N.  B.  47. 

The  matter  thus  presented  was  considered 
by  the  court  but  was  not  discussed  in  the 
opinion,  it  being  assumed  that  a  decision 
based  on  the  evidence  would  Imply  that  the 
preliminary    question    mentioned    had    been 


decided  adversely  to  appellee.  It  could  hard- 
ly be  assumed  that  a  court  would  overlook  a 
matter  so  vital  to  the  decision  rendered. 

[2]  The  record  shows  that  a  transcript  of 
the  evidence  taken  before  the  Public  Serv- 
ice Gommission  on  the  bearing  was  filed  with 
the  clerk  of  the  court  In  which  the  action 
was  brought  in  accordsmce  with  the  provi- 
sions of  section  69  of  the  act  creating  the 
commission.  Acts  1913,  p.  167.  On  the  trial, 
parts  of  the  evidence  contained  In  the  tran- 
script so  filed  were  ottered  and  admitted  in 
evidence,  and  the  parts  so  introduced  are 
embodied  in  the  bill  of  exceptions  as  a  part 
of  the  evidence.  The  transcript  as  a  whole 
was  not  offered  or  read  in  evidence,  and  the 
parts  not  offered  in  evidence  are  not  set 
out  as  a  part  of  the  evidence  in  the  bill  of 
exceptions. 

Appellee  takes  the  position  that,  in  an 
action  brought  to  set  aside  an  order  of  the 
Public  Service  Commission,  the  evidence  on 
which  the  order  was  based,  as  taken  before 
the  board,  when  filed  with  the  clerk  of  the 
court  in  which  the  action  is  brought  In  ac- 
cordance with  section  69,  supra,  becomes  a 
part  of  the  evidence  at  the  trial,  and  that 
the  court  trying  the  cause  is  required  to  con- 
sider all  of  the  evidence  contained  in  the 
transcript  so  filed,  even  though  it  Is  not 
offered  in  evidence  at  the  trial.  Appellee 
therefore  Insists  that  all  the  evidence  con- 
tained In  the  transcript  filed  with  the  clerk 
should  have  been  embodied  in  the  bill  of 
exceptions  as  a  part  of  the  evidence  heard 
at  the  trial,  and  that  a  bill  of  exceptions 
containing  only  the  parts  offered  and  admit- 
ted in  evidence  at  the  trial  is  incomplete. 

Section  70  of  the  act  cited  provides,  that — 

A  "transcript  copy  of  the  evidence  and  pro- 
ceedings, or  any  specific  part  thereof,  on  any 
investigation  taken  by  the  stenographer  ap- 
pointed by  the  commission,  being  certified  under 
oath  by  such  stenographer  to  be  a  true  and 
correct  transcript  of  all  the  testimony  on  the  in- 
vestigation of  a  particular  witness,  or  of  other 
specific  part  thereot  carefully  prepared  by  him 
from  bis  original  notes,  and  to  be  a  correct 
statement  of  the  evidence  and  proceedings  had 
on  such  Investigations  so  purporting  to  be  taken 
and  transcribed,  shall  be  received  in  evidence 
with  the  same  effect  as  if  such  reporter  were 
present  and  testified  to  the  effect  so  certified." 

It  is  apparent  from  the  plain  provisions 
of  the  act  that  the  purpose  of  the  Legisla- 
ture in  requiring  the  transcript  to  be  filed 
with  the  clerk  of  the  courf  in  which  the 
action  to  set  aside  the  order  is  pending  be- 
fore the  case  is  reached  for  trial  was  to 
make  such  transcript  available  to  either  par- 
ty at  the  trial,  so  that  the  whole  of  any 
part  of  the  evidence  contained  therein  might 
be  Introduced  at  the  trial.  If  authenticated  in 
such  a  way  as  to  make  It  admissible  under 
the  provisions  of  section  70  supra.     There 
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is  nothing  In  the  act  to  Indicate  that  the 
Legislature  Intended  that  the  mere  filing  of 
the  transcript  with  the  clerk  of  the  court 
should  have  the  efTect  of  making  the  evidence 
contained  therein  a  part  of  the  evidence  at 
the  trial.  The  position  of  appellee  on  this 
point  is  nntenable. 

At  the  1913  session  of  the  Legislature  an 
act  was  passed  amending  section  6  of  the  act 
creating  the  Railroad  Commission.  Laws 
1913,  c.  306.  This  section  as  amended  pro- 
vides a  method  of  procedi^e  in  cases  to  be 
brought  by  any  carrier  or  other  party  dis- 
satisfied with  any  "final  order  made  by  the 
commission.  This  section  provides  that  In  all 
actions  in  the  courts  of  this  state  authorized 
by  this  act  the  rules  of  evidence  shall  be 
the  same  as  In  the  trial  of  dvll  cases  as 
now  provided  by  law,  except  as  otherwise 
provided  In  this  act  The  act  of  which  this 
section  is  a  part  makes  no  provision  for  the 
filing  of  any  transcript  of  the  proceedings 
of  the  commission  on  which  an  order  is 
based  with  the  clerk  of  the  court  in  whi(ii 
an  action  Is  filed  to  suspend  or  set  aside  the 
order. 

If  the  question  were  presented  the  court 
would  be  required  to  decide  whether  the  pro- 
visions of  sections  69,  70,  and  81  of  the 
Public  Utilities  Act  apply  to  actions  brought 
under  the  provisions  of  section  6  of  the 
Railroad  Commission  Act  as  amended.  The 
court  does  not  hold,  nor  does  it  Intend  to 
intimate  by  anything  said  in  this  opinion, 
that  the  sections  of  the  PubUc  Utilities  Act 
providing  a  method  of  procedure  in  actions 
to  set  aside  orders  of  the  commission  regu- 
lating public  utilities  as  defined  in  that  act 
are  to  be  applied  to  the  proceedings  brought 
under  the  provisions  of  amending  section  6 
of  the  Railroad  Commission  Act  The  hold- 
ing Is  that  any  part  of  the  transcript  of  the 
proceedings  before  the  commission  which 
is  not  put  In  evidence  at  the  trial  in  the  or- 
dinary way  cannot  be  considered  as  a  part 
of  the  evidence  heard  at  the  trial  and  should 
not  be  embodied  in  the  bill  of  exceptions 
containing  the  evidence  to  be  nsed  on  appeal. 

Petition  denied. 

MYERS,  J.  I  concur  in  the  majority  con- 
clusion that  the  petition  for  a  rehearing 
should  be  denied. 

Briefly  stated,  this  was  an  action  by  ap- 
pellant, under  section  6  of  the  Railroad  Com- 
mission Act  as  amended  In  1913  (Acts  1913, 
p.  820;  I  5536,  Bums  1914),  against  appel- 
lee to  set  aside  an  order  made  by  appellee 
in  a  proceeding  begun  under  section  1,  cL 
(1),  Acts  1917,  p.  118,  in  force  March  1,  1917, 
before  the  Public  Service  Commission  by  the 
Chicago,  Lake  Shore  &  South  Bend  Rail- 
way Company  against  appellant  The  act 
under  which  the  present  action  was  begun 
provides  that — 

"In  all  actions  In  the  courts  of  this  state  au- 
thorized by  this  act,  the  rules  of  evidence  shall 


be  the  same  as  in  the  trial  of  civil  cases,  as  now 
provided  by  law,  exciting  as  otherwise  oro- 
vided  in  this  act" 

The  phrase  "as  othervrtse  provided  In  this 
act"  has  no  application  to  the  question  here 
involved.  The  original  proceeding,  as  well 
as  the  instant  case,  was  brought  and  pro- 
ceeded to  final  Judgment  in  accordance  with 
the  Railroad .  Commission  Act  as  amended 
and  supplemented  and  in  force  March  1, 
1917.  This  latter  act  has  no  provision  re- 
quiring the  Public  Service  Commission  to 
file  a  certified  transcript  of  the  proceedings 
had  before  It  In  actions  brought  under 
amended  section  6  to  suspend  or  set  a^de 
an  order  as  is  required  by  section  69  of 
the  Public  Service  Commission  Act  where 
actions  are  commenced  against  the  commis- 
sion under  sections  78  to  86  of  that  act 
Acts  1913,  p.  167;  !  10052q2,  Burns  1914. 

Appellee  contends  that  the  transcript  fur- 
nished by  the  commission  under  the  provi- 
sions of  section  69  of  the  PubUc  Service 
Commission  Act,  and  filed  with  the  clerk  of 
the  Laporte  circuit  oonit,  where  this  action 
was  originally  brought  as  a  matter  of  law 
made  it  a  part  of  the  evidence  in  this  case, 
and  as  only  part  Of  It  Is  In  the  record  as 
appears  from  the  bill  of  exceptions.  It  neces- 
sarily follows  that  all  of  the  evidence  Is  not 
in  the  record,  and  this  "court  is  for  that  rea- 
son precluded  from  passing  upon  any  qoes- 
tion  requiring  a  consideration  of  the  evi- 
dence. The  transcript  of  the  evidence  In- 
cluded In  the  bill  of  exceptions  before  ua 
concludes  vrtth  the  statement  "and  this  was 
all  the  evidence  given  In  said  cause,"  and  the 
trial  court  certifies  to  the  correctness  of  the 
bill.  This  bill  imports  absolute  verity.  It 
cannot  be  contradicted  here  except  only  by 
such  contradiction  as  affirmatively  api)ears 
from  the  bill  Itself.  Citizens*  Street  Rail- 
way Co.  V.  Heath,  164  Ind.  363,  55  N.  E. 
744;  Hodgin  v.  Hodgln,  175  Ind.  157,  93  N. 
E.  849;  Baltimore,  etc.,  R.  Co.  v.  Kleesples, 
39  Ind.  App.  151-161,  76  N.  B.  1015,  78  N.  E. 
252 ;  Whlsler  v.  Whlsler,  162  I'nd.  136,  67  N. 
E.  984,  70  N.  B.  152. 

Appellee  insists  that  the  bill  of  exceptions 
containing  the  evidence  affirmatively  shows 
that  a  part  of  the  evidence  is  omitted  there- 
from. Its  contention  is  based  upon  the  fol- 
lowing statement  In  the  record: 

"Mr.  McCart  (attorney  for  appellant):  We 
have  here,  your  honor,  the  record  before  the 
Public  Service  Commission  of  Indiana,  which 
was  filed  by  the  Attorney  General  of  Indiana, 
and  I  now  offer  It  in  evidence. 

"The  Court:  b  there  any  objectionf 

"Mr.  Meyer  (attorney  for  appellee):  No  ob- 
jection. 

"Mr.  McCart:  I  offer  in  that  record,  pages  1 
to  6,  incluaive,  which  is  a  petition  by  the  South 
Shore  for  this  connecting  track." 

Other  pages  were  designated  and  offered 
In  evidence,  and  on  condusion  of  these  ot- 
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tered  pages  Qiey  were  read  In  evidence  and 
ordered  by  tbe  coort  that  they  be  admitted 
In  evidence. 

It  la  not  contended  that  the  bQl  of  ezcep- 
tlons  does  not  contain  all  of  the  evidence 
offered  and  read  In  evidence  from  the  tran- 
script of  the  orl^al  case  before  the  Public 
Service  Commission  as  well  as  aU  testimony 
or  other  evidence  Introduced  at  the  trial  of 
this  cause.  The  fact  that  other  evidence  was 
offered,  but  not  Introduced  or  ordered  made 
a  part  of  tbe  evidence  In  the  cause,  does  not 
make  It  a  part  of  the  evidence  In  the  case. 

This  not  being  an  action  commenced 
against  the  commission  under  the  provisions 
of  section  78  to  86  of  the  Public  Service 
Commission  Act  approved  March  4, 1918,  nor 
was  the  order  which  Is  sought  to  be  set  aside 
made  under  any  provision  of  that  act,  It 
follows  that  section  69,  supra,  has  no  appli- 
cation, and  appellee's  contention  cannot  be 
sustained,  and  the  petition  for  a  rehearing 
diould  be  denied. 


(70  Ind.  App.  363) 

NIEHBB  V.  KERR.     (No.  9867.) 

(Appellate  Coxut  of  Indiana,  Division  No.  2. 
June  4,  1919.) 

1.  AOCOBD  ARD  Satisfaohon  4a>10(l)— Cok- 

PBOiaSB  AHD  SBTTLKlfKNT  •=>6(2)— UNUQ- 
CIDATBD  CLAIUS— AOOBPTANOK  Or  OHBCK  IN 
FOIX. 

Where,  on  arrival  of  logs,  buyer  called  seller 
by  telephone  and  refused  to  receive  the  logs 
because  they  were  nndersised  and  defective,  and 
seller  ordered  buyer  to  unload  logs,  stating  that 
he  would  make  it  all  right  with  buyer,  there 
was  such  unliquidated  claim  that  the  accepting 
and  cashing  by  the  seller  of  a  check  sent  by 
the  buyer  in  full  payment  of  the  claim  operated 
as  an  aocord  and  satisfaction. 

2.  AoooKS  AH s  SAnsVAonoir  «s9ll(l)— Cok- 

TBOHISE  AND  SETTLEIOraT  «336<2)— TTNLXQ- 
-DIDAIKD  ClAIlfS— ACCKPTAHOB  OV  CHBCK  IN 

Where  there  is  a  bona  fide  dispute  as  to  the 
amount  due  and  owing  from  one  to  the  other  on 
an  unliquidated  dalm,  and  tbe  debtor  tenders 
a  aegotlable  bank  che^  for  the  amount  which 
he  claims  is  due  in  full  payment  and  settlement, 
and  the  creditor  accepts  and  cashes  it  without 
objection,  there  is  a  discharge  of  the  account 
in  fnlL 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty ;  Meade  Vestal,  Judge. 

Action  by  Wesley  Wade  Kerr  against  Dan- 
iel I.  Neher.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed,  with  dlrecttona 

James  V.  Kent  and  Thomas  M.  Byan,'both 
of  Frankfort,  and  Shirts  &  Fertlg,  of  Nobles- 
TUle,  for  appellant 

Floyd  G.  Christian,  Ralph  H.  Waltz,  and 
Ira  W.  Christian,  all  of  Noblesville,  for  ap- 
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McMAHAN,  J.  The  appellee  brought  this 
action  against  the  appellant  on  quantum  me- 
ruit to  recover  a  balance  of  $161.45,  alleged 
to  be  due  and  owing  for  lumber  sold  to  ap- 
I>ellant  There  was  an  answer  of  general  de- 
nial, payment,  and  accord  and  satisfaction, 
trial  by  court,  special  finding  of  facts,  con- 
clusions of  law,  and  Judgment  for  appellee  In 
sum  of  1109.62. 

[1]  With  the  exception  of  some  technical 
objections  which  the  appellee  urges  as  to  the 
sufficiency  of  appellant's  brief,  there  is  but 
one  question  in  this  appeal,  that  is,  Was' 
there  such  an  unliquidated  and  disputed 
claim  existing  between  appellee  and  appel- 
lant at  the  time  appellant  tendered  appellee 
a  check  in  full  payment  of  the  claim  that 
appellee's  retention  of  this  check  amounted 
to  an  accord  and  satisfaction  of  the  claim 
sued  on  In  this  action?  Appellant's  brief  Is 
in  substantial  ctanpliance  with  the  rules  of 
this  court 

The  facts  as  found  by  the  court  are:  That 
app^ee  otTered  to  sell  to  appellant  two  car- 
loads, of  sugar,  walnut,  poplar,  and  dierry 
logs  at  a  certain  price  per  hundred 'feet  The 
walnut  logs  were  to  be  of  not  less  than  12 
Inches  In  diameter,  and  to  be  free  from  de- 
fects. Appellant  agreed  to  purchase  the  logs 
and  'to  pay  $4.50  per  hundred  feet  for  the 
walnut  logs,  and  $3  for  the  cherry  and  pop- 
lar logs.  Appellee  loaded  the  logs  on  cars, 
and  shipped  them  to  appellant  at  Frankfort, 
Ind.  When  the  logs  arrived  at  Frankfort, 
appellant  discovered  that  25  per  cent,  of  the 
walnut  logs  were  under  12  indies  In  diam- 
eter; that  the  largest  one  was  cut  half  in 
two,  and  that  26  per  cent  of  them  wer^  what 
Is  known  as  culls.  Appellant;  on  seeing  the 
lo{^  called  appellee  by  telephone,  and  re- 
fused to  receive  them  because  they  were  un- 
dersized and  defective.  Appellee  at  this 
time  ordered  appellant  to  unload  the  logs, 
and  stated  that  he,  appellee,  would  make  It 
all  right  with  appellant  In  June,  1914,  ap- 
pellant paid  appellee  by  check  $161.45.  This 
check  was  mailed  to  appellee  Inclosed  in  a 
letter,  in  which  appellant  notified  appellee 
that  said  check  was  made  out  for  tbe  full 
amount  and  value  of  the  logs,  and  that  said 
check  was  tendered  In  full  payment  for  said 
logs,  and  that  appellant  would  refuse  to  pay 
any  more  for  them.  Appellee,  being  so  noti- 
fied, accepted'  said  check,  cashed  the  same 
before  the  commencement  of  this  action,  and 
without  any  further  communication  x>asslng 
between  appellant  and  appellee  with  refer- 
ence thereto.  There  was  at  the  time  appellee 
accepted  said  check  a  bone  fide  dispute  be- 
tween appellant  and  appellee  as  to  the  value 
of  said  logs  and  the  amount  which  should 
be  paid  therefor.  The  cash  value  of  the  logs 
was  $271.07,  which  includes  602  feet  of  sugar 
lumber  which  the  court  found  was  worth 
$6.02.  There  is  no  finding  as  to  what  was  to 
be  paid  for  the  sugar  logs.    TTpon  these  facts 
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the  court  concluded  that  the  law  was  with 
the  appellee,  that  appellee  should  recover 
$109.62,  and  Judgment  was  rendered  accord- 
ingly. Tbe  errors  assigned  are  that  the  court 
«rred  In  Its  conclusions  of  law. 

[2]  It  Is  well  settled  that  where  there  Is 
a  bona  fide  dispute  between  two  parties  as 
to  the  amount  due  and  owing  from  one  to 
the  other  on  an  unliquidated  claim,  and  the 
debtor  tenders  a  negotiable  bank  check  for 
the  amount  which  he  claims  is  due,  and  ten- 
ders the  same  in  full  payment  and  settlement, 
and  the  creditor  accepts  and  cashes  the  same 
without  objection,  It  is  a  payment  and  a  dis- 
charge of  the  account  tn  fuU.  Wells  y,  Mor- 
rison, 91  Ind.  61;  Neubacher  v.  Perry,  57 
Ind.  App.  362,  103  N.  E.  805 ;  American,  etc., 
Co.  V.  Baker,  55  Ind.  App.  625, 104  N.  E.  524 ; 
Miller,  etc,  v.  Lesinsky,  202  S.  W.  992 ;  1  R. 
C.  L.  194. 

Appellee  contends  that  the  claim  sued  on 
was  liquidated,  and  that  the  acceptance  and 
cashing  of  the  check  for  an  amount  less  than 
the  full  amount  due  does  not  amount  to  a 
satisfaction  of  the  account,  and  cites  Jen- 
nings V.  Durfllnger,  23  Ind.  App.  673,  65  N.  E. 
979,  and  Meyer  v.  Green,  21  Ind.  App.  138, 
51  N.  E.  942,  69  Am.  St.  Rep.  344,  In  sup- 
port of  this  contention.  The  account  sued 
on  was  not  liquidated.  An  action  on  quan- 
tum meruit  is  always  unliquidated.  Chicago, 
etc.,  Co.  V.  Clark,  92  Fed.  968,  35  C.  C.  A. 
120;  Nassoly  v.  Tomllnson,  148  N.  T.  326,  42 
N.  B.  715,  51  Am.  St  Rep.  695. 

Although  the  court  found  that  the  appel- 
lant was  in  the  wrong  as  to  the  amount  due 
the  appellee,  this  fact  has  no  bearing  on  the 
question  raised  by  appellee's  retention  of  the 
check.    Neubacher  v.  Perry,  supra. 

The  claim  between  the  parties  being  nn> 
liquidated  and  there  being  a  good-faith  dis- 
pute concerning  the  amount  due,  the  court 
erred  In  Its  conclusions  of  law. 

The  cause  Is  reversed,  with  directions  for 
the  court  to  restate  Its  conclusions  of  law  in 
favor  of  appellant,  and  to  render  Judgment 
In  accordance  therewith. 


(71  Ind.  App.  446) 

LA  FONTAINE  LODGE,  NO.  42,  L  O.  O.  F. 

V.  EVISTON.  County  Auditor,  et  al.* 

(No.  9893.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  5,  1919.) 

1.  Taxation  «=»251— Exemption— BtranBW  of 
Pboof. 

The  harden  is  upon  one  relying  npon  the 
exonption  of.  property  from  taxation  to  show 
that  the  property  comes  within  some  class  of 
property  which  the  statute  says  is  exempt. 

2.  Taxation   €=9245— Exemption    of  Cemb- 
TEBiES — Statute. 

The  exemption  of  cemeteries  from  taxation 
given  by  Burns'  Ann.  St  1914,  §§  4447,  10144, 


were  not  intended  to  relieve  from  taxation  any 
property  that  was  or  is  used  by  the  owners  for 
the  purpose  of  gain  and  profit 

S.  Taxation  ®=>245— Exemption— "Ckmsiebt 
Association"— "Co  RPOBATioN." 
Where  a  fraternal  association  bought  a 
tract  of  land  and  caused  it  to  be  laid  out  and 
platted  as  a  cemetery,  set  aside  25  per  cent 
of  the  proceeds  derived  from  the  sale  of  lot 
as  a  perpetual  care  and  maintenance  fund  for 
the  care  and  maintenance  of  the  cemetery,  and 
from  the  funds  so  set  aside  purchased  real  es- 
tate and  erected  a  three-story  brick  building, 
setting  aside  all  rents  and  profits  derived  from 
the  building  as  a  perpetual  care  and  mainte- 
nance fund  for  the  cemetery,  the  building  erected 
is  not  exempt  from  taxation  under  Burns'  Ann. 
St  1914,  i  4447,  the  words  "cemetery  associa- 
tion" and  "such  corporation"  within  such  stat- 
ute meaning  cemetery  assodations  or  corpora- 
tions incorporated  under  the  laws  of  the  state. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpora- 
tion.] 

4.  Taxation  <S=>241(1)— Exemption— Chabi- 
TABLE  Purposes. 
Where  a  fraternal  association  bought  a 
tract  of  land  and  caused  it  to  be  laid  out  and 
platted  as  a  cemetery,  and  set  aside  25  per  cent 
of  the  proceeds  derived  from  a  sale  of  the  lot 
as  a  iierpetual  care  and  maintenance  fund  for 
the  care  and  maintenance  of  the  cemetery,  and 
from  such  funds  set  aside  purchased  land  and 
erected  a  three-story  building,  and  set  aside  the 
rents  and  profits  derived  from  the  building  as 
a  perpetual  care  and  maintenance  fund  for  the 
cemetery,  such  building  is  not  exempt  from  tax- 
ation as  being  set  aside  for  charitable  purposes 
under  Bums'  Aim.  St  1914,  t  10144. 

Appeal  from  Circuit  Court,  Huntington 
County;    Nelson  G.  Hunter,  Special  Judge. 

Action  by  La  Fontaine  Lodge,  No.  42,  I. 
O.  O.  F.,  against  Ovid  B.  Eviston  and  Abner 
H.  Shafer,  Auditor  and  Treasurer,  respec- 
tlvdy,  of  Huntington  County.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Lesh  8c  Lesh,  of  Huntington,  for  appellant 
Milo  N.  Pelghtner,  Claude  CUne,  Bowers 
&  Felghtner,  and  Cline  &  Cllne,  all  of  Hunt- 
ington, for  appellees. 


McMAHAN,  J.  This  actlnn  was  brought 
by  the  appellant  against  the  appellees,  Ovid 
E.  Eviston  and  Abner  H.  Shafer,  auditor  and 
treasurer,  respectively,  of  Huntington  coun- 
ty, to  enjoin  the  collection  of  taxes  which 
have  been  assessed  against  certain  property 
owned  by  the  appellant. 

A  demurrer  for  want  of  facts  was  sustain- 
ed, and  appellant  excepted,  and,  refusing  to 
plead  further.  Judgment  was  rendered 
agalnsti  appellant  and  It  has  assigned  the 
action  of  the  court  in  sustaining  ttte  dmur- 
rer  as  error. 
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.  The  complaint,  omitting  the  caption  and 
signature,  reads  as  follows: 

"Comes  now  the  plaintiff  in  the  above-entitled 
caose  and  complains  of  the  defendant,  and  for 
cause  of  complaint  avers  that  it  is  a  fraternal 
association  organized  nnder  the  laws  of  Indi- 
ana ;  that,  pursuant  to  resolutions  and  proceed- 
ings duly  passed  and  performed  by  its  board  of 
trustees,  it  organized  of  its  own  membership 
a  cemetery  association,  and  as  such  it  acquired 
title  to  a  large  tract  of  land  situated  a  short 
distance  from  the  corporate  limits  of  the  city 
of  Huntington  in  said  county  and  state  and 
caused  said  lands  to  be  laid  out  and  platted  as 
a  cemetery,  in  which  cemetery  burial  lots  are 
sold  indiscriminately  and  without  regard  to  fra- 
ternal connections  of  the  applicants. 

"PlaintifC  further  avers  that,  pursuant  to 
appropriate  proceedings  taken  by  the  appropri- 
ate officers  of  said  association,  a  certain  definite 
I>ortion  of  the  proceeds  derived  from  the  sale 
of  lots  in  said  cemetery,  to  wit,  25  per  cent, 
thereof,  has  been  set  aside  as  a  i)erpetual  care 
fund,  the  income  of  which  shall  be  used  as  a 
perpetual  care  and  maintenance  fund  for  the 
perpetual  care  and  maintenance  of  said  ceme- 
tery ;  that  from  the  proceeds  thus  derived  from 
the  sale  of  lots  and  set  aside  as  a  perpetual 
care  fund  as  aforesaid  said  association  purchased 
the  east  one-third  of  lot  127  and  the  west  one- 
third  of  lot  128  in  the  original  plat  of  the 
town,  now  city,  of  Huntington,  Ind.,  and  upon 
said  real  estate  it  has  erected  a  three-etory 
brick  building;  that  by  the  terms  of  the  deed 
pursuant  to  which  said  property  was  purchased, 
as  well  as  tiie  proceedings  of  said  association,  all 
of  the  rents  and  profits  derived  from  said  prop- 
erty and  building  are  set  aside  to  be  used  as 
a  perpetual  care  and  maintenance  fund  for  the 
care  and  maintenance  of  said  cemetery;  that 
said  cemetery  is  suitably  located  for  burial  pur- 
poses, and  is  the  common,  public  burial  place 
at  Huntington ;  that  the  plaintiff  herein  cannot 
derive  any  pecuniary  benefit  or  profit  from  said 
property,  nor  can  any  of  the  rents  or  profit  re- 
ceived therefrom  be  used  for  any  purpose  other 
than  for  the  care  and  maintenance  of  said  ceme- 
tery. 

"Plaintiff  further  avers  that  the  defendants 
herein  have  caused  said  property  to  be  placed 
on  tax  duplicate  and  other  tax  records,  and 
have  caused  them  to  be  assessed  for  taxation; 
that  they  are  demanding  taxes  thereon  and 
tbrbatening  to  sell  the  same  for  taxes  unless  the 
same  is  paid. 

"Plaintiff  further  avers  that  said  property  is 
exempt  from  taxes  under  the  laws  of  the  state 
of  Indiana,  and  the  defendants  are  wrongfully, 
without  authority  of  law,  proceeding  to  expose 
it  to  illegal  demands  for  taxes  and  threatening 
to  sell  the  same  unless  said  demands  are  paid ; 
that  the  action  of  said  officers  in  placing  said 
property  on  the  tax  duplicate  constitutes  a  cloud 
on  the  plaintiff's  title. 

"Wherefore  plaintiff  prays  the  court  to  en- 
Join  the  defendants  from  exposing  said  prop- 
erty to  sale,  or  making  any  efforts  to  collect 
taxes  on  said  property,  and  to  quiet  its  title 
against  any  and  all  claims  of  the  defendants, 
and  for  all  further  and  proper  relief  In  the 
premises." 

The  only  question  which  we  are  called  up* 
«n  to  decide,  is  whether  the  said  building 


and  the  land  upon  which  it  stands  are  sub- 
ject to  taxation. 

Appellant  contends  that  the  said  property 
Is  exempt  from  taxation,  and  in  support  of 
this  contention  cites  sections  4447  and  10144, 
Burns'  R.  S.  1914,  which  reads  as  follows: 

Section  4447: 

"That  in  all  cases  where  cemeteries  incor- 
porated tmder  the  laws  of  this  state  upon  such 
a  basis  that  the  corporation  cannot  derive  any 
pecuniary  benefit  or  profit  therefrom ;  and  in 
all  cases  where  a  cemetery  association  shall  pro- 
vide for  setting  aside  a  certain  definite  portion 
of  the  proceeds  derived  from  the  sale  of  lots  as 
a  perpetual  care  fund,  the  income  from  which 
shall  be  used  as  a  perpetual  care  and  mainte- 
nance fund,  all  the  property  and  assets  belong- 
ing to  such  COTporation  used  exclusively  for  cem- 
etery purposes  shall  be  exempt  from  taxation 
for  any  purpose:  And  provided,  that  it  shall 
be  lawful  for  any  person  to  provide  a  fund,  ei- 
ther by  gift,  bequest  or  devise,  which  may  be 
a  perpetual  fund,  the  income  from  which  shall 
be  used  for  the  care  add  maintenance  of  any 
cemetery  lot  expressly  described  in  the  instru- 
ment creating  the  fund,  and  the  fund  so  created 
shall  be  exempt  from  taxation  for  any  pur- 
pose; and  a  trust  may  be  created  for  the  care, 
custody  and  control  of  such  fund:  Provided, 
that  the  real  estate  of  any  such  corporation  ly- 
ing within  any  incorporated  city  or  town  sh^ 
not  be  exempt  from  liability  for  street  improve- 
ments and  sewer  assessments,  as  now  or  may  be 
hereafter  provided  by  law." 

Sectlonl0144,  d.  5: 

"The  following  property  shall  be  exempt  from 
taxation:  •  •  •  Every  building  used  and  set 
apart  for  educational,  literary,  scientific  or 
charitable  purposes  by  any  institution,  or  by  any 
individual  or  individuals,  association  or  cori>ora- 
tion,  or  used  for  the  same  purpose  by  any  town, 
township,  city  or  county,  and  the  tract  of  land 
on  which  such  building  is  situated ;  also  the  land 
purchased  with  the  bona  fide  intention  of  erect- 
ing buildings  for  such  use  thereon,  not  exceed- 
ing forty  acres;  also  the  personal  property,  en- 
dowment funds  and  interest  thereon  belonging 
to  any  institution,  town,  township,  city  or 
county,  and  connected  with,  used  or  set  apart 
for  any  of  the  purposes  aforesaid," 

Section  10144,  cl.  6,  exempts  every  ceme- 
tery fix>m  taxation. 

Section  1,  art  10,  of  the  Constitution  di- 
rects the  Legislature  to  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation 
for  aU  property,  excepting  only  such  as  Is 
used  for  "municipal,  literary,  scientific,  re- 
ligious, or  charitable  purposes,  as  may  be 
specially  exempted  by  law," 

[1,2]  As  said  by  this  court  in  Oak  Hill 
Cemetery  Co.  v.  WeUs,  38  Ind.  App.  479,  78 
N.  E.  350: 

"As  'appellant  is  relying  upon  the  exemption  of 
its  property  from  taxation,  the  burden  was  upon 
it  to  show  that  its  property  came  vrithin  some 
class  of  property  which  the  statute  says  is  ex- 
empt." 

The  exemptions  given  by  the  statntes  were 
not  int^ided  to  relieve  front  taxation  any 
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property  ibat  waa  or  Is  naed  by  the  owners 
for  the  purpose  of  gain  and  profit 

[3]  The  appellant's  first  contention,  la  that 
the  property  in  question  is  exempt  under  the 
provision  of  said  section  4447  whlcb  pro- 
vides that,  vrhere  cemetery  associations  shall 
get  aside  a  definite  portion  of  the  proceeds 
derived  from  the  sale  of  lots  as  a  perpetual 
care  fund,  the  income  of  which  shall  be  used 
as  a  perpetual  care  and  maintenance  fund, 
all  the  property  and  assets  belonging  to  such 
corporation  used  exclusively  for  cemetery 
purposes  shall  be  exempt  from  taxation. 

The  appellant  is  neither  a  "cemetery  as- 
sociation" nor  a  "corporation"  organized 
under  the  laws  of  the  state  for  the  purpose 
of  owning  and  maintaining  a  cemetery.  It 
Is,  as  alleged  in  the  complaint,  a  "fraternal 
association,"  and  as  such  bought  a  large 
tract  of  land  which  It  caused  to  be  laid  out 
and  platted  as  a  cemetery  25  per  cent,  of  the 
proceeds  derived  from  the  sale  of  lota  being 
set  aside  as  a  perpetual  care  and  meilnte- 
nance  fund  for  the  care  and  maintenance  of 
said  cemetery.  From  the  funds  so  set  aedde 
the  appellant  purchased  the  real  estate  in 
controversy  and  erected  thereon  a  three-story 
brick  building,  and  by  some  kind  of  proceed- 
ings appellant  set  aside  all  the  rents  and 
profits  derived  from  the  said  building  as  a 
perpetual  care  and  maintenance  fund  for  said 
cemetery. 

Said  section  4447  is  the  first  and  only  sec- 
tion of  an  act  amending  section  1.  of  "An 
act  exempting  from  taxation  the  property 
of  cemeteries  organized  under  the  laws  of 
the  state,  upon  a  basis  which  prevents  the 
corporation  from  deriving  therefrom  pecun- 
iary benefit  or  profit"    Acts  1895,  p.  18. 

In  construing  section  4447  we  must  keep 
the  title  of  the  act  In  mind,  and  when  that 
Is  done  It  Is  clear  that  when  the  Legislature 
used  the  words  "cemetery  association"  and 
"such  corporation,"  it  meant  cemetery  asso- 
ciations or  corporations  Incorporated  as 
such  under  the  laws  of  this  state.  That  part 
of  said  section  under  which  appellant  Is 
claiming  exemption  from  taxation  would 
read  as  follows: 

"In  an  cases  where  a  cemetery  association, 
incorporated  under  the  laws  ot  this  state,  shall 
provide  for  the  setting  aside  of  a  certain  definite 
portion  of  the  proceeds  derived  from  the  sale 
of  lots  as  a  i>erpetual  care  fund,  the  income 
of  which  shall  be  used  as  a  perpetnal  care  and 
maintenance  fund,  all  the  property  and  assets 
of  sneh  cemetery  corporation  used  exclusively 
for  cemetery  purposes  shall  be  exempt  from  tax- 
ation." 

We  hold  (hat  the  property  in  <iuestlon  is 
not  exempt  from  taxation  nnder  section 
4447. 

[4]  Appellant  next  contends  that  the  prop- 
erty in  question  has  been  set  apart  for  char- 
itable purposes,  and  that  It  Is  therefore  ex- 


empt from  taxation  under  section  10144, 
hereinbefore  set  oat 

This  contention  is  not  supported  by  prin- 
ciple or  authority.  Our  Judgment  is  that  the 
property  In  question  is  not  set  aside  for 
charitable  purposes  and  that  it  is  subject  to 
taxation. 

There  was  no  error  in  sostainlng  the  de- 
murrer to  the  complaint 

Judgment  affirmed. 


(70  Ind.  App.  MS> 
ORR  et  aL  ▼.  STATE.    (No.  10448.) 

(Appellate  C!ourt  of  Indiana,  Division  Now  2. 
May  27, 1919.) 

1.  Iira'ANTB  «s>10— "Dependent  Child." 

A  child  is  not  a  "dependent  child,"  within 
the  meaning  of  Bums'  Ann.  St  1914,  {  1642, 
altjiough  both  parents  have  left  her,  where  a 
grandparent  has  always  sheltered,  clothed,  and 
nouri^ed  her,  and  desires  to  do  so  in  the  future. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Dependent  Child.] 

2.  Infants  4=s>1((— "NBOiAoran  Chelu." 

A  child  who  has  been  abandoned  by  its  par- 
ents, and  who  has  been  taken  by  grandparoits 
into  their  home  and  treated  with  great  affecti<»i 
as  a  member  of  the  family,  cannot  be  said  to 
be  a  "neglected  child,"  wiUiin  the  meaning  of 
Bums'  Ann.  St  1914,  }  1643,  defining  a  neglect- 
ed child  to  be  one  who  has  not  proper  parental 
care  or  guardianship. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Plirases,  E'irst  and  Second  Series,  Neglected 
CMld.] 

3.  Infants  9=9l6  —  Cubtodt  or  Chujiben  — 
Pbovinob  or  Oonars. 

It  is  not  the  province  of  the  courts  to  deter^ 
mine  generally  what  conditiona  or  exigencies 
will  warrant  the  state  in  seizing  the  children  of 
its  citizens  and  making  them  wards  of  the 
state,  such  being  a  legislative  tnnction,  which 
cannot  be  delegated  to  the  courts. 

4.  Intantb  9=i>16— Nkolected  and  Depend- 
ent CeOLDBBH— PaOOEBDINGS. 

A  proceeding  nnder  Acts  1907,  c.  41,  relating 
to  neglected  childrto,  shonld  not  be  prosecated 
in  the  name  of  the  state;  Acts  1903,  c.  237, 
and  Acta  1905,  c.  146,  as  amended  by  Acts  1917, 
c.  Ill,  relating  to  juvenile  offenders  and  juvenS* 
delinquents,  not  being  applicable. 

5.  Infants  «=9l6  —  Dependent  Ohii.dben  — 
Envibonkknt. 

Action  of  the  conrt  in  declaring  one  "m 
dependent  and  neglected  cliild"  within  the  mean- 
ing of  Bums'  Ann.  St  1914,  {g  1642,  1643, 
on  the  ground  that  the  child's  environment  was 
bad,  cannot  be  sustained,  where  court  immediate- 
ly recommitted  the  child  to  the  home  from  which 
it  was  taken;  it  appearing  that  the  real  con- 
troversy was  between  the  child's  grandparents 
and  the  child's  mother,  the  mother  having 
threatened  to  take  the  child  from  the  home  of 
the  grandparents. 
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6.  InrAMTB  «=»16— OVBTODT. 

Bnnia'  Ann.  St  1914,  i  1648,  relatinr  to 
dependent  and  neglected  children,  cannot  be 
nged  alone  for  the  purpose  of  deciding  a  con- 
troversy between  mother  and  grandparent  as  to 
who  shcnld   have  custody  of  a  child. 

7.  Pabent  awd  Child  «=»2(2)  —  Owbtodt  — 

RiOHTS  OF  PABBNT. 

Under   Bums'   Ann.    St   1914,   f   3065,   a 
grandparent  is  not  entitled  to  the  custody  of  a 
child  as  against  a  parent,  unless  a  strong  case 
•    is  made  against  the  parent ' 

8.  Infants  ©salft— Dicpendent  and  NxaLEor- 
ED  Childben — Abandonment. 

In  a  proceeding  under  Bums  1914,  §{  1642, 
164S,  to  have  one  declared  a  dependent  or  neg- 
lected chQd,  a  mother  who  left  home  on  account 
of  abnormal  sexual  demands  of  an  insane  hus- 
band keld  not  to  have  abandoned  or  deserted  the 
child. 

Appeal  frtMii  Circuit  Court,  Howard  Coun- 
ty; Wm.  C.  Overton,  Judge. 

Proceeding  by  the  State  against  Villa 
Eatbryn  Orr  and  others.  Judgment  for  the 
state,  and  defendant,  by  ber  mother,  Katb- 
ryn  Ellen  Orr,  appeals.    Reversed. 

On  August  24,  1918,  one  Julia  Sumption, 
the  probation  officer  of  Howard  county,  filed 
in  the  circuit  court  an  affidavit  which  is  the 
basis  of  this  proceedings.  The  following  is 
the  substance  of  her  affidavit: 

"Villa  Catherine  Qrr  is  a  female  child  under 
17  years  of  age;  ue  father  of  said  child  is 
Harry  B.  Orr,  who  is  domiciled  and  is  a  resi- 
dent in  Howard  county;  the  mother  of  said 
child  is  Catherine  B.  Orr,  who  is  domiciled  and 
is  a  resident  in  Pittsburgh,  Pa. ;  said  child  is  a 
dependent  and  neglected  child,  within  the  mean- 
ing of  the  statute  in  such  cases  made  and  pro- 
vided, in  that  her  environment  is  such  as  to 
warrant  the  state,  in  the  interest  of  said  child, 
in  assuming  her  guardianship,  and  she  should 
be  made  a  public  ward  by  order  of  said  court" 

On  the  same  day  said  probation  officer  filed 
In  said  court  ber  statement,  denominated  "re- 
port." This  report  discloses  that  said  child 
was  three  years  of  age  on  Alarch  2,  1918; 
that  ber  health  Is  good;  that  her  father's 
nitme  is  Harry  Blaine  Orr,  and  his  address 
1501  N.  Kennedy,  Kokomo,  Ind.;  that  her 
mother's  name  is  Kathryn  Ellen  Orr,  whose 
address  Is  unknown.    Said  report  continues : 

"Kathryn  Ellen  .Orr,  the  mother  of  Villa 
Kathryn,  deserted  her  and  took  up  her  residence 
in  another  state  about  a  year  ago.  The  father, 
Harry  Blaine  Orr,  also  neglected  her;  and,  as 
the  family  has  always  made  its  home  with  the 
patents  of  Mr.  Orr,  the  care  of  the  children  fell 
upon  them.  Leroy  S.  Orr  and  Mary  E.  Orr, 
grandparents  of  Villa  Kathryn,  are  anxious  to 
adopt  her;  and  since  I  find  that  she  is  a  de- 
pendent and  neglected  child,  and  their  home  al- 
together satisfactory,  I  recommend  that  she  be 
made  a  ward  of  the  court  of  Howard  county 
until  adopted." 
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On  the  same  day,  the  child  and  her  father 
being  present  in  court,  the  mother  being  ab- 
sent, the  matter  was  submitted,  and  the  court 
made  the  following  record: 

"That  the  defendant  was  bom  Mardi  1, 1916; 
that  the  environment  of  the  defendant  is  such  as 
to  warrant  the  state  of  Indiana,  in  the  interest 
of  said  defendant,  in  assuming  her  guardianship, 
and  she  is  therefore  made  a  public  ward  and  a 
ward  of  the  juvenile  court;  and  it  is  ordered 
that  the  probation  officer  of  this  court  place 
said  child  in  the  care  and  custody  of  Leroy  Orr 
and  Mary  R  Orr,  her  grandparents,  at  1501  N. 
Kennedy  street,  Kokomo,  Ind.,  until  the  further 
order  of  the  court" 

On  September  24,  1918,  the  mother  of  said 
child  appeared  In  court  and  moved  to  set 
aside  the  submission,  which  motlcm  was  sus- 
tained. The  cause  was  Immediately  resub- 
mitted, and  thereupon  the  court  made  the' 
following  record: 

"The  court  having  heard  the  evidence,  and  be- 
ing well  advised  in  the  premises,  finds  that  the 
defendant  is  a  dependent  and  neglected  child, 
and  that  her  environments  are  such  as  to  war- 
rant the  state  in  assuming  her  guardianship,  and 
she  is  hereby  made  a  ward  of  the  juvenile  court 
And  it  is  ordered  that  the  probation  officer  place 
said  child  in  die  care  and  custody  of  .Leroy  Orr 
and  Mary  E.  Orr,  her  grandparents,  who  live 
at  1601  N.  Kennedy  street  Kokomo,  Ind.,  until 
the  further  order  of  the  court," 

The  iliotber  then  filed  a  bond  and  took  a 
term-time  appeal,  which  she  Is  prosecuting 
in  the  name  of  her  child. 

On  October  19,'  1918,  presumably  pursuant 
to  section  1636,  Burns  1914,  the  trial  court 
filed  Its  special  finding  of  facts.  This  docu- 
ment Is  voluminous,  and  consists  of  16  con- 
secutively numbered  items.  So,  much  of  the 
substance  thereof  as  Is  essential  to  an  under- 
standing of  our  decision  Is  as  follows : 

"Harry  Orr  and  Kathryn  Orr  were  inter- 
married in  August,  1906,  and  are  the  parents  of 
three  children,  of  whom  Villa  Kathryn  Orr  is 
the  youngest,  she  being  three  years  of  age.  Le- 
roy S.  Orr  and  Mary  Orr  are  the  parents  of 
Harry  Orr.  Continuously  since  their  marriage, 
and  until  August  15,  1917,  the  parents  of 
these  children  made  their  home  with  his  father, 
Leroy  S.  Orr. 

"Shortly  after  the  marriage  of  said  Harry  Orr 
and  Kathryn  Orr  be  suGFered  a  nervous  break- 
down. He  spent  some  time  in  the  West  for  his 
health,  and  returned  to  the  home  of  his  parents, 
where  bis  family  had  remained.  About  April  7, 
1917,  said  Harry  Orr  was  adjudged  a  person  of 
unsound  mind,  and  was  committed  to  the  Cen- 
tral Hospital  for  the  Insane  at  Indianapolis, 
Ind.,  where  he  remained  as  an  inmate  until 
August  10,  1917,  at  which  time  he  was  paroled, 
not  as  cured,  but  as  safe  to  be  at  large.  When 
he  was  permitted  to  leave  said  hospital,  he  re- 
turned to  the  home  of  his  parents,  where  he 
continues  to  reside. 

"All  said  children  were  bom  in  the  home  of 
said  Harry  Orr's  parents,  where  they  have  lived 
until  the  present  time.     Said  Harry  Orr  has 
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not  been  able  to  famiah  suitable  support  and 
maintenance  for  his  wife  and  diildreu,  and  his 
parents  have  furnished  what  he  thus  lacked, 
except  that  said  Kathryn  EUen  Orr  worked  a 
few  weeks  and  earned  some  money.  Said  Harry 
Orr  and  wife  haye  no  property. 

"The  grandparents  at  aU  times  have  treated 
their  daughter-in-law  and  her  children  with  uni- 
form kindness,  have  helped  to  care  for  them  at 
all  times,  and  sometimes  have  cared  for  them 
entirely. 

"A  short  time  after  the  marriage  of  said 
Harry  Orr  and  Kathryn  Ellen  Orr  they  com- 
menced having  disputes  and  quarrels,  and  they 
continued  to  have  them  until  their  separation, 
on  August  15,  191S.  As  Boon  as  said  Harry 
Orr  returned  from  said  hospital  he  and  his  wife 
resumed  their  quarrels,  and  she  declared  her  in- 
tention of  leaving.  Just  before  August  15, 1917, 
she  received  a  telegram  that  her  mother  at 
Pittsburgh,  Pa.,  was  sick.  At  her  request  said 
Leroy  S.  Orr  furnished  her  the  money  to  go  to 
her  mother.  Her  mother  recoverd  in  three  or 
four  weeks;  but  said  Kathryn  Ellen  Orr  sent 
for  her  clothes,  and  ^ince  then  has  made  her 
home  with  her  said  mother.  Prior  to  leaving, 
ssid  Kathryn  Ellen  Orr,  knowing  the  physical 
and  mental  condition  of  her  husband,  did  not 
make,  or  try  to  make,  any  arrangements  for  the 
care  and  support  of  her  children,  but  left  them 
with  their  said  grandparents.  She  has  not 
since  contributed  to  their  support,  except  that 
she  sent  some  Christmas  presents  to  her  husband 
for  them,  and  he  returned  the  presents  to  her. 

"Ever  since  said  June  15,  1917,  said  Kathryn 
Ellen  Orr  has  made  her  home  with  her  mother 
and  her  brother  at  Pittsburgh,  Pa.,  add  she  is 
engaged  at  work  there  which  takes  her  away 
from  home  every  day.  Her  mother  is  63  years 
of  age  and  has  no  property.  .  Her  brother  is  35 
years  of  age,  unmarried,  and  has  no  property 
except  he  may  have  a  little  money.  Her  mother 
and  brother  are  willing  to  receive  her  children 
into  their  home. 

"Before  said  Kathryn  EUen  Orr  left  her  hus- 
band she  corresponded  with  other  men  and  was 
guilty  of  unfaitiifnlness  to  him,  and  she  is  not 
a  suitable  person  to  have  the  care  and  custody 
of  her  said  children. 

"Ever  since  a  short  time  after  the  marriage 
said  Harry  Orr  has  been  and  still  is  nervous, 
irritable,  suspicious,  and  mentally  and  physically 
unsound.  He  is  now  able  to  work  at  times,  and 
at  times  he  has  bad  spells,  at  which  times  he  is 
unable  to  work  and  is  hard  to  get  along  with, 
and  has  been  unfaithful  to  his  wife,  and  he  is 
an  unfit  person  to  have  the  care  and  custody  of 
his  said  children.  A  strong  attachment  exists 
between  said  children  and  their  grandparents. 

"Said  Leroy  S.  Orr  and  bis  wife  do  not  have 
much  property ;  but  they  have  good  health,  and 
are  suitable  and  proper  persons  to  have  the 
care,  custody,  and  management  of  said  children. 
All  said  children  have  been,  and  still  are,  de- 
pendent upon  said  grandparents  for  support. 
Their  surroundings  and  the  condition  and  con- 
duct of  their  parents  have  been  such  as  to  war- 
rant the  court  in  making  them,  and  each  of 
them,  wards  of  the  court  The  defendant  Villa 
Kathryn  Orr  is  a  neglected  and  dependent  child 
.  under  12  years  of  age. 

"Said  grandparents  had  these  proceedings 
brought  for  the  reason  that  said  Kathryn  Ellen 
Orr  had  threatened  to  take  said  children, 
and   said   grandparents   desired   to   gain   snch 


legal  control  of  said  children  as  would  enable 
them  to  keep  said  children  together,  and  raise, 
care  for,  and  control  them,  and  they  have 
thought  that  they  might  adopt  them  as  their 
own  children." 

Don  P.  Strode  and  Barnabas  C.  Moon, 
both,  of  Kobomo,  for  appellant. 

Ele  Stansbury,  of  Indianapolis,  and  John 
B.  Joyce,  aC  Kokomo,  for  the  State. 

DAUSMAN,  J.  [1]  By  section  1642,  Bums 
1914,  the  Legislature  has  defined  a  dependent 
child  as  follows: 

"The  words  'dependent  child*  •  •  •  shall 
mean  any  boy  under  the  age  of  sixteen  years,  or 
any  girl  under  the  age  of  seventeen  years,  who 
is  dependent  upon  the  public  for  support,  or  who 
is  destitute,  homeless  or  abandoned." 

There  is  no  evidence  tending  to  prove  that 
Villa  Kathryn  Orr  Is  a  dependent  child  as 
defined  by  said  statute.  Indeed,  the  special 
finding  of  facts  conclusively  shows  that  she 
is  not  a  dependent  child.  She  has  never  been 
a  charge  upon  the  public.  She  has  never 
been  destitute,  homeless,  or  abandoned. 
During  her  entire  life  she  has  been  in  the 
home  of  her  grandfather,  where  aU  concern- 
ed lived  together  as  a  common  family.  In 
that  home  she  has  been  sheltered,  clothed, 
and  nourished,  and  (excepting  the  last  year) 
has  had  what  Is  generally  regarded  as  ths 
greatest  blessing  to  a  little  child,  a  mother's 
care;  and  evidently  the  trial  court  is  strong- 
ly of  the  opinion  that  the  grandfather's  home 
Is  the  best  place  for  her  now.  Under  these 
drcomstancea,  the  action  of  that  court  in  ad- 
Judging  her  to  be  a  dependent  child  is  whol- 
ly unwarranted. 

By  section  1643,  Burns  1914,  the  Legisla- 
ture has  defined  a  neglected  child  as  follows : 

"The  words  'neglected  child'  •  •  •  shall 
mean  any  boy  under  the  age  of  sixteen  years  or 
any  girl  under  the  age  of  seventeen  years,  (1) 
who  has  not  proper  parental  care  or  guardian- 
ship; (2)  or  who  habitually  begs  or  receives 
alms ;  (3)  or  who  is  found  living  in  any  house  of 
ill-fame,  or  with  any  vicious  or  disreputable  per- 
sons; (4)  or  who  is  employed  in  any  saloon; 
(5)  or  whose  home  by  reason  of  neglect,  cruelty 
or  depravity  on  the  part  of  its  parent  or  par- 
ents, guardian  or  other  person  in  whose  care  it 
may  be,  is  an  unfit  place  for  audi  child ;  (6)  or 
whose  environment  is  such  as  to  warrant  the 
state,  in  the  interest  of  the  child,  in  assuming 
its  guardianship." 

[2]  With  respect  to  clause  1  of  this  section 
Of  the  statute,  it  might  be  contended  that, 
since  the  father  is  insane  and  the  mother 
away,  the  child  is  without  proper  parental 
care.  But  that  contention  is  excluded  by  the 
undisputed  evidence  and  the  facts  found 
by  the  court.  The  child  was  left  by  the 
mother  In  the  custody  of  its  grandparents, 
who  have  so  great  affection  for  the  little 
girl  that  they  desire  to  keep  her  even  to  the 
exduslon  of  the  mother,  and  the  grandpap- 
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enta  an  anltable  persons  to  be  Intrusted 
with  the  child's  care.  It  Is  not  unasual  for 
grandparents  to  take  Into  their  home  grand- 
children whose  parents  have  been  rendered 
unable  through  misfortune  to  prqvlde  for 
them.  When  a  grandfather  takes  his  grand- 
child Into  his  home  and  treats  It  as  a  mem- 
ber of  his  own  family,  the  relation  between 
them  becomes  akin  to  that  of  parmt  and 
child.  Ee  is  said  then  to  stand  to  the  child 
In  the  relation  of  loco  parentis,  and  the  doc- 
trine of  loco  parentis  has  long  been  known 
to  the  law.  20  R.  C.  L.  6ftS.  Under  the  dr- 
cumstauces  of  the  case  at  bar  there  can  hard- 
ly be  a  difference  of  opinion  (»  the  proposi- 
tion that  the  child  does  not  come  within 
clause  1  of  the  statute  under  consideration. 

The  imcontroverted  evidence,  together  with 
the  action  of  the  trial  court,  precludes  any 
contention  that  the  child  comes  wltbln  clause 
2,  3,  4,  or  5,  and  here  Is  not  even  a  sugges- 
tion to  that  effect 

[3]  It  win  be  observed  that  the  first  five 
clauses  of  said  section  1643  are  specific;  but 
the  last  is  general.  "BnTlronment"  Is  a  word 
of  broad  significance.  Just  what  the  Leg- 
islature Intended  by  this  last  clause  we  do 
not  know.  We  assume,  however,  that  it  did 
not  Intend  thereby  to  confer  unlimited  au- 
thority on  the  courts  to  determine  arbitrari- 
ly and  generally  what  sort  of  environment 
will  Justify  the  state  in  assuming  control 
of  infants.  It  Is  not  the  province  of  the 
courts  to  determine  generally  what  condi- 
tions or  exigencies  will  warrant  the  state  in 
seizing  the  children  of  its  citizens.  To  de- 
termine and  declare  the  general  policy  of 
the  state  on  this  subject  is  a  legislative  func^ 
tlon,  which  cannot  be  delegated  to  the  courts. 

[4]  The  courts  are  frequently  required  to 
determine  who  shall  have  the  custody  of  a 
child,  as  between  adverse  claimants  thereto, 
In  divorce  and  habeas  corpus  cases;  but  such 
cases  must  be  distinguished  from  cases  aris- 
ing imder  the  statute  now  under  considera- 
tion. Acts  1907,  p.  59.  And  this  act  must 
not  be  confounded  with  the  act  of  March  10, 
1903,  or  the  act  of  March  6, 1905,  amended  In 
1917.  See  Acts  1903,  p.  516;  Acts  1905,  p. 
440;  Acts  1917,  p.  341.  The  act  of  Marcli  10, 
1903,  relates  exclusively  to  children  of  the 
class  comm<Kily  known  as  Juvenile  offenders; 
the  act  of  March  6,  1905,  as  amended  In 
1917,  relates  exclusively  to  children  of  the 
class  commonly  known  as  Juvenile  delin- 
quents; and  neither  of  said  acts  has  any  ap- 
plication whatever  to  the  case  at  bar. 

Evidently  the  three  legislative  enactmoits 
to  which  we  have  Just  referred  have  been 
confused  by  the  trial  court  and  by  all  others 
concerned  in  the  prosecution  of  the  case  at 
bar.  The  cause  is  entitled  "The  State  of 
Indiana  v.  Villa  Kathryn  Orr."  The  at- 
torney who  prosecuted  the  proceeding  is  des- 
ignated in  the  bill  of  exceptions  "Attorney 
for  the  State  of  Indiana"  and  "Counsel  for 
.  the  State,"  and  he  has  indorsed  bla  approT- 


STATE  473 

M.EL) 

al  on  the  bill.  It  does  not  appear  by  what 
authority  the  state  was  made  a  party  to  this 
proceeding,  or  by  what  authority  said  attor- 
ney appeared  on  behalf  of  the  state,  or  by 
whom  he  was  employed.  Why  was  the  three- 
year  old  child  made  the  defendant?  Surely 
this  baby  is  not  a  criminal,  or  a  Juvenile  of- 
fender, or  a  delinquent  child.  If  the  proceed- 
ing be  regarded  as  distinctively  an  action 
by  the  state  of  Indiana  against  the  child, 
it  Is  certainly  unique.  It  appears  from  the 
record  that  the  child  was  brought  Into  court 
without  the  Issuance  of  any  writ,  and  the 
trial  proceeded  with  no  one  to  represent  the 
heiress  child  defendant  The  father  was 
present  at  the  first  bearing,  but  every  one 
concerned  knew  him  to  be  insane.  The 
grandfather  was  present  at  that  hearing,  but 
he  Is  the  person  who  Instigated  the  proceed- 
ing. 

A  lawyer  who  knows  the  meaning  and  val- 
ue of  constitutional  limitations  should  be 
quick  to  perceive  the  element  of  tyranny  In- 
volved; and  any  man  who  has  grown  up 
imder  the  protection  of  the  federal  and  state 
Constitutions,  and  who  is  imbued  with  Amer- 
ican ideas  of  dvil  liberty,  and  endowed  with 
a  sense  of  fairness,  even  though  he  be  not  a 
lawyer,  should  intuitively  know  the  danger 
of  such  unrestrained  exercise  of  power. 

Section  8  of  the  Act  applicable  herein  pro- 
vides that  "the  Judge  of  the  Juvenile  court 
in  any  county  shall  hear  every  case  brought 
by  any  person,  or  by  the  board  of  children's 
guardians,  concerning  a  dependent  child  or 
a  neglected  child."  Section  6  provides  that 
"neither  the  board  of  children's  guardians, 
nor  any  other  person  bringing  a  case  of  a 
dependent  or  a  neglected  child  before  the 
court  under  the  ,provisi<»is  of  this  act,  shall 
be  liable  for  the  payment  of  any  court  costs." 
These  provisions  of  the  statute  indicate  clear- 
ly that  the  Legislature  did  not  intend  that 
the  state  should  prosecute  the  proceeding. 

The  complaint  was  filed  by  one  Julia  Sump- 
tion; but  It  is  clear  that  the  grandfather  is 
the  real  party  In  interest,  and  that  the  con- 
test Is  between  him  and  the  mother  of  the 
child.  He  is  seeking  to  bring  about  a  sit- 
uation which  in  his  opinion  will  enable  him 
to  adopt  the  child  without  notice  to  the  moth- 
er, tUereby  avoiding  any  resistance  whl<±i 
she  might  otherwise  make  to  the  adoption. 
But  the  relation  of  parent  and  child  cannot 
be  severed  arbitrarily  without  notice  to  the 
parent  See  Van  Walters  v.  Board,  132  Ind. 
667,  32  N.  £.  568,  18  L.  R.  A.  431;  Wllklson 
V.  Board,  168  Ind.  1,  62  N.  B.  481.  When  the 
proceeding  was  Instituted  the  mother  was 
temporarily  in  Pennsylvania.  Her  address 
was  known  to  the  grandfather,  and,'  If  not 
known  to  the  "attorney  for  the  state,"  he 
could  readily  have  obtained  it  But  no  ef- 
fort was  made  to  notif!y  her,  and  she  knew 
nothing  of  the  proceeding  until  two  weeks 
after  the  first  bearing,  when  she  received  a 
letter  from  a  neighbor  lnf<»rmlng  ber  wbat 
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had  been  done  with  her  chUd.  Tbeieuiion 
she  returned,  and  Is  making  an  effort  to  pro- 
tect her  natural  and  lawful  right. 

The  complaint  charges  that  the  dilld  Is  a 
dependent  and  neglected  child.  In  that  her 
environment  Is  such  as  to  warrant  the  state, 
in  the  Interest  of  the  child,  in  assuming  her 
guardianship;  and.  In  order  to  gain  posses- 
sion of  the  child,  the  trial  cotirt  has  done 
the  only  thing  it  could  do  with  any  hope  of 
success,  tIz.  adjudged  the  child  to  be  "a  de- 
pendent and  neglected  child,"  within  the 
meaning  of  clause  6  of  section  1643. 

[S,  (]  The  action  of  the  trial  court  Is 
strangely  contradictory.  Kvldently  the  trial 
court  was  of  the  opinion  that  the  home  In 
which  the  child  was  living  was  "altogether 
satisfactory,"  for  he  immediately  recommit- 
ted the  child  to  that  home.  If  the  trial  court 
had  found  that  the  grandfather's  home  was 
not  a  suitable  place  for  the  child,  and  that 
the  child's  environment  was  bad  because  of 
the  constant  presence  of  its  unfortunate,  but 
insane,  father,  we  could  nnderstand  that  the 
court  was  endeavoring  to  promote  the  wel- 
fare of  the  child.  But  as  the  record  stands. 
It  is  too  dear  for  any  difference  of  opinion 
that  the  controversy  in  reality  is  between  the 
child's  grandfather  and  its  mother.  The  law 
provides  ways  by  which  such  controversies 
may  be  properly  presented  and  determined, 
but  the  statutes  under  which  the  proceeding 
was  ostensibly  brought  cannot  be  used  for 
that  purpose 

[7]  The  grandparents  are  to  be  commend- 
ed for  their  kindness  In  assisting  their  un- 
fortunate son  and  his  family.  But  their  af- 
fection for  the  child  cannot  be  permitted  to 
prevail  as  against  the  mother,  unless  a 
strong  case  be  made  against  the  mother. 
The  relation  of  parent  and  child  is  not  creat- 
ed by  the  law  of  the  state.  It  Is  a  natural 
relation,  and  in  all  civilized  countries  it  is 
regarded  as  sacred.  Gilmore  v.  Kltson,  165 
Ind.  402,  74  N.  B.  1083;  12  R.  C.  L.  IIOS  et 
seq. 

The  policy  of  the  state,  as  declared  by  the 
Legislature,  is  that  the  father  shall  have  the 
custody  of  his  Infant  children  if  he  be  a  suit- 
able person.  But  If  the  father  be  not  living, 
or  If  he  has  abandoned  his  children,  or  If  he 
be  under  disability,  or  If  be  be  an  un'Bt  per- 
son to  have  the  custody  of  his  infant  chil- 
dren, then  the  mother  succeeds  to  the  right 
of  custody  if  she  be  a  suitable  person.  Sec- 
tion 3065,  Bums  1914.  In  the  case  at  bar 
the  father  is  Insane,  and  that  fact  entitled 
the  mother  to  assert  her  claim  to  the  custody 
of  her  child. 

We  are  Impelled  by  a  sense  of  duty  to  say 
that  a  gross  injustice  has  been  done  this 
mother.  In  Item  8  of  Its  special  finding  the 
court  says  that  prior  to  leaving  the  home  of 
her  husband's  parents  she  knew  the  physical 
and  mental  condition  of  her  husband,  and 
did  not  make,  or  try  to  make,  any  arrange- 
ments for  the  care  and  support  of  her  Cbll- 


fdren.  The  uncontroverted  evidence  shows 
that  statement  to  be  unwarranted.  The 
mother  Is  31  years  of  age.  Her  husband  told 
her  she  could  not  remain  in  the  family  and 
that  she  would  have  to  leave.  She  discussed 
the  matter  with  his  father,  who  thereupon 
gave  her  money  to  pay  her  transportation  to 
Pittsburgh,  and  advised  her  to  go.  In  the 
presence  of  his  parents,  her  husband  accused 
her  of  Improper  conduct  with  men,  and  also 
made  that  charge  concerning  her  to  the 
neighbors.  He  addressed  her  in  profane  and 
offensive  language.  He  made  unconscionable 
demands  upon  her.  He  arrived  home  from 
the  Insane  asylum  on  Friday,  and  she  went 
away  on  the  following  Wednesday.  While 
absent  she  corresponded  with  her  husband, 
and  also  exchanged  letters  with  his  mother 
at  least  every  two  weeks  and  sometimes 
every  week.  Her  mother-in-law  wrote  her 
to  take  a  nice  long  visit  and  not  hurry  about 
coming  home,  and  at  the  trial  testified  that 
In  her  Judgment  it  was  best  that  she  remain 
away.  While  at  Pittsburgh  she  lived  with 
her  mother  and  brother.  Her  mother  Is  63 
years  of  age.  Her  brother  is  35  years  of 
age,  unmarried,  and  a  reporter  for  a  news- 
paper. When  her  mother  recovered  from  her 
sickness,  she  obtained  employment  in  a  dry 
goods  store,  where  she  has  worked  continu- 
ously since.  At  Christmas  time  she  sent 
clothing  to  the  children,  which  her  husband 
returned.  Some  time  in  the  following  June 
she  returned  to  Kokomo  to  visit  her  children, 
and  remained  about  two  weeks,  during  which 
time  she  went  occasionally  to  the  Orr  home, 
but  stayed  most  of  the  time  with  the  neigh- 
bors. When  she  was  about  to  return  to 
Pittsburgh  she  desired  to  take  the  children 
with  her  to  her  mother's  home,  but  Grand- 
father Orr  said,  "No;  you  can't  have  them  ; 
I  have  had  legal  advice  on  that  matter." 
He  further  testified:  "I  was  vexed  vrlth 
her  because  she  threatened  to  take  the  chil- 
dren away,  and  she  knew  I  was  attached  to 
them.  We  were  in  constant  fear  that  she 
would  take  the  children  away  from  us." 

[8]  Under  such  circumstances  it  cannot  be 
said  that  the  mother  abandoned  or  deserted 
her  children  or  that  she  made  no  effort  to 
provide  a  place  for  them.  Neither  can  It  be 
said  that  she  deserted  her  husband.  His 
disposition  and  propensities  are  such  that 
no  intelligent  and  conscientious  woman  could 
live  with  him  as  a  wife  without  completely 
sacrificing  her  sense  of  dnty  and  propriety. 
The  continued  submission  by  a  woman  of 
normal  sensibilities  to  the  abnormal  demands 
of  an  Insane  husband  would  destroy  the  last 
vestige  of  her  self-respect  and  extinguish 
every  human  quality.  We  are  of  the  opinion 
that  her  course  was  the  wise  one  to  pursue. 

In  the  tenth  Item  of  the  finding  the  trial 
court  makes  the  statement  that  the  mother 
of  this  child,  before  she  left  her  husband, 
corresponded  with  men  other  than  her  hus- 
band, and  was  guilty  of  unfaithfulness  t» 
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blm.  Thla  statement  la  very  obscure,  and  la 
subject  to  various  Interpretations,  but  it  is 
evident  that  the  trial  court  Intended  it  to  be 
construed  in  a  way  detrimental  to  her.  The 
fragment  of  a  letter  which  had  been  partly 
burned  was  Introduced  In  evidence.  This 
fragment  does  not  bear  the  name  of  any  per- 
son, and  so  much  of  the  document  has  been 
destroyed  that  no  rational  mind  can  legiti- 
mately draw  the  conclusion  therefrom  that 
she  corresponded  promiscuously  with  "oth- 
er men."  From  the  evidence  In  the  record 
on  this  point  It  is  impossible  for  any  f&ir- 
mlnded  person  to  draw  any  inference  incon* 
sistent  with  the  presumption  of  her  inno- 
cence. If  by  "unfaithfulness"  the  trial  court 
intended  to  insinuate  that  she  was  guilty  of 
adultery,  that  insinnation  is  utterly  ground- 
less. Several  neighbors  testified  to  her  good 
character,  and  their  testimony  was  not  ques- 
tioned. We  cannot  penult  these  findings  to 
stand.  The  good  name  of  a  mother  is  pre- 
cious not  only  to  herself,  but  also  to  her 
children;  and,  if  it  is  to  be  smirched  by  a 
court  record,  that  record  most  rest  on  some- 
thing substantiaL 

The  proceedings  herein  have  been  V617  Ir- 
regular, but  no  one  has  questioned  the  right 
of  the  mother  to  prosecute  this  appeal. 
There  is  no  evidence  to  support  the  action  of 
the  court  in  adjudging  VUla  S^athryn  Orr  to 
be  a  dependent  or  a  neglected  child. 

Judgment  reversed. 
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McCLIiElN  et  aL  V.  USHKBR  «t  aL 
(No.  9882.) 

<Appellate  Court  of  Indiana,  Division  No.  2. 
June  6,  1919.) 

1.  Apfxai,  axd  Bbbob  4s>518(1)  — Bboobd  — 
Paraorafhs  or  Cokflairt  Not  Cebxivixd 

— Change  or  Vehux. 
Paragraphs  of  a  complaint  which  were  not 
authenticated  upon  change  of  venue  by  the 
clerk  of  the  court  in  whidi  the  action  was  orig- 
inally brought,  are  not  in  the  record  for  con- 
sideration upon  appeal. 

2.  Wills  «s»608(1)— Gonstbuotion— Bttle  zr 
Shelley's  Case. 

Where  a  will  uses  the  word  "heirs"  in  its 
ordinary  legal  sense,  a  fee  is  vested  in  the  first 
taker  under  the  rule  in  Shelley's  Case. 

8.  Wnxs  ^=>606(4)— CoNSTBUonoK— "Heibs" 

—Children. 
The  word  "heirs"  in  a  will  cannot  be  con- 
strued  to  mean  children,  unless  it  very  clearly 
appears  that  it  was  used  in  that  sensa 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

4.  Wills   «=»439—Con8TBUOtion— Intention 

OF   TeSTATOB— CONTBAVENTION    OF    IiAW. 

The  court  should  ascertain  and  carry  out 
testator's  intention   whenever  it   can   be   done 
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witliont  overthrowing  weU-establishpd  principles 
of  law. 

5.  Wills  <S=>608(5)— Constbuctiok— Buut  in 
Seellet's  Case. 
Where  testator  devised  land  to  a  son  "to 
be  held  by  him  during  his  natural  life  only, 
then  to  his  legal  heirs,"  with  a  provision  that 
he  should  not  dispose  of  it,  but  at  his  death, 
it  should  belong  to  his  legal  heirs  during  their 
life,  the  son  took  the  fee  under  the  rule  in 
Shelley's  Case. 

Appeal  from  Superior  Court,  St.  Joseph 
County;    Oeo.  Ford,  Judge. 

Action  by  John  F.   McOllen   and   others  ' 
against  Frank  C.  Lehker  and  others.    Judg- 
ment for  defendants,  and  plaintiflTs  appeal. 
Judgment  affirmed. 

Darrow  &  Rowley,  of  La  Porte,  and  Mc- 
Inemys,  Yeagley  &  McVickes,  of  South  Bend, 
for  appellants. 

H.  W.  Sallwasser,  W.  A,  McVey,  and  H.  B. 
McLane,  oU  of  La  Porte,  for  appellees. 

McMAHAK,  J.  This  action  was  com- 
menced by  the  appellants  in  the  lia  Porte 
superior  court.  The  complaint  was  in  three 
paragraphs.  Ai^>ellees'  motions  to  strike  out 
parts  of  the  second  and  tliird  paragraphs 
were  sustained,  as  were  flso  demurrers  to 
ea<di  paragraph.  An  amended  second  para- 
grajph  of  complaint  was  filed,  and  then  on 
motion  of  appellants  the  cause  was  venued 
to  the  St.  Joseph  superior  court. 

[1]  An  amended  first  paragraph  of  com- 
plaint was  filed  in  the  St  Joseph  superior 
court.  The  1,  2,  8,  4,  7,  and  8  assignments  of 
error  rdate  to  the  action  of  the  court  la 
sustaining  the  motions  and  demurrers  ad- 
dressed to  the  second  and  third  paragraphs 
of  complaint  Appellees  insist  that  these 
paragraphs  of  complaint,  both  of  which  were 
filed  in  the  La  Porte  superior  court,  are  not 
in  the  record,  and  that  said  assignments  pre- 
sent no  questions  for  our  determination. 
Neither  of  said  paragraphs  of  complaint  was- 
certified  to  nor  authenticated  by  the  clerk  of 
the  La  Porte  superior  court  on  change  of 
venue.  The  record  in  this  case  is  identical 
with  the  record  in  Consolidated  -  Stone  Co. 
V.  Staggs,'  164  Ind.  831,  73  N.  O.  695,  and  on 
the  authority  of  that  case  we  are  forced  to 
hold  that  the  second  and  third  paragraphs  of 
the  amended  complaint  are  not  in  the  record. 

The  amended  first  paragraph  of  complaint 
alleges  that  John  McClIen  died  testate,  the 
owner  in  fee  of  the  real  estate  in  contro- 
versy; that  the  last  will  and  testament  of 
said  McCIlen  was  admitted  to  probate  in 
the'  circuit  court  of  La  Porte  county  In 
March,  1889;  that  item  2  of  said  will  reads 
as  follows: 

"Second.  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Susannah  McCIlen,  and  my  be- 
loved son,  Schuyler  F.  McCIlen,  all  the  personal 
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property  and  real  estate  I  may  be  seized  at  the 
time  of  my  death,  to  share  equal  and  alike,  my 
son's  share  to  be  held  by  him  during  his  natural 
life  only,  then  to  his  legal  heirs  and  no  part 
of  the  following  real  estate  to  be  disposed  by 
him  [we  omit  description].  It  ia  my  will  and 
intention  that  my  son  shall  not  dispose  of  any 
of  the  above-described  real  estate,  but  at  his 
death  shall  belong  to  his  legal  heirs  during  their 
life." 

It  is  also  alleged  that  at  the  date  of  the 
execution  of  said  will  there  were  living  three 
cblldren  of  said  Schuyler  F.,  McGllen,  namely 
John  F.,  Anna,  and  Jesse  McCUen;  that 
there  were  afterwards  bom  to  him  a  daugh- 
ter, Elizabeth,  and  a  son,  Chester  William; 
that  the  said  children  are  the  sole  and  only 
legal  heirs  of  said  Schuyler  F.  McGllen,  who 
died  intestate  in  March,  1915 ;  that  they  are 
the  persons  referred  to  in  the  said  will  as  the 
legal  heirs  of  Schuyler  F.  McCUen,  and  are 
such  heirs,  and  as  such  are  the  owners  under 
the  provisions  of  said  will  as  tenants  in  com- 
mon of  the  undivided  one-half  of  the  real  es- 
tate described,  each  being  the  owner  of  a  one- 
tenth  interest  therein.  That  Susannah  Mc- 
CUen died  intestate  in  March,  1894,  the  own- 
er of  the  real  estate  so  devised  to  her ;  that 
Schuyler  F.  McGllen  was  the  sole  and  only 
heir  of  Susannah,  and  as  such  inherited 
from  her  the  shafe  of  said  lands  devised  to 
her  by  said  wlU;  that  in  April,  1895,  said 
Schuyler  F.  McGUen  made  a  deed  of  convey- 
ance to  George  H.  Service,  describing  all  of 
said  lands,  and  that  under  tlie  said  deed  to 
George  H.  Service  the  appellee  Lehlier,  by 
mesne  conveyance,  is  claiming  the  title  to  the 
whole  of  said  real  estate;  that  in  1907  said 
Lehker  executed  a  mortgage  thereon  to  Hart 
L.  Weaver,  who  has  since  died,  and  that  the 
appellees  other  than  Lehker  are  the  execu- 
tors of  the  last  wlU  and  testament  of  Hart 
I/.  Weaver,  and  are  claiming  to  hold  a  mort- 
gage lien  upon  aU  of  said  real  estate,  and 
asking  that  the  title  to  one-half  of  said  real 
estate  be  quieted  in  appellants,  and  for  par- 
tition. 

The  appellee  Ldbker  filed  a  separate  de- 
murrer to  this  amended  paragraph  of  com- 
plaint, and  the  other  appellees  filed  a  joint 
demurrer  to  it  Both  of  these  demurrers 
were  sustained,  and  appeUants  excepted,  and, 
refusing  to  plead  further,  Judgment  was  ren- 
dered accordingly,  and  against  them. 

The  fifth  and  sixth  assignments  of  errors 
challenge  the  ruling  of  the  court  In  sustaining 
the  demurrers  to  the  amende)^  first  para- 
graph of  complaint 

[2]  The  only  question  presented  by  these 
assignments  is,  Did  Schuyler  F.  McCUen  take 
an  estate  for  life  In  an  undivided  one-half 
of  his  father's  real  estate  under  item  2  of 
the  will,  hereinbefore  set  out?  Does  the  rule 
In  SheUey's  Case,  1  Coke,  88,  apply?  If  so, 
the  cause  roust  be  affirmed;  otherwise  It 
must  be  reversed. 

Appellants  contend  that  the  language  used 


In  the  WlU  shows  that  the  Intention  of  the 
testator  was  to  give  to  his  son  Schuyler  a 
life  estate  and  the  remainder  over  to  the 
chUdren  of  the  son;  that  the  words  "legal 
heirs"  in  the  expression  "then  to  his  legal 
heirs"  means  the  chUdren  of  Schoyler  F. 
McCUen  bom  In  lawful  wedlock. 

[3]  Where  a  deed  or  will  uses  the  word 
"heirs"  and  uses  it  in  Its.  ordinary  legal 
sense,  a  fee  is  vested  in  the  first  taker.  This 
is  the  effect  and  force  of  the  rule  In  Shelley's 
Case,  and  that  rule  enters  Into  our  law  as  a 
rule  of  property,  and  In  all  cases  when  it  is 
applicable  we  must  enforce  it.  The  word 
"heirs"  when  used  in  a  deed  or  will  is  one 
of  great  power,  and  its  force  and  effect  is  not 
overcome  or  impaired  by  the  mere  use  of 
negative  or  restraining  words.  Fearne  de- 
clares that  the  "most  positive  direction"  wlU 
not  defeat  the  operation  of  the  rule  In  Shel- 
ley's Case.  2  Fearne  Remainders,  {  .^35. 
WhUe  this  statement  may  be  too  strong  un- 
der the  doctrine  of  some  of  the  later  cases, 
it  is  certain  that  the  mere  use  of  negative 
words  cannot  restrain  or  impair  the  force  of 
the  word  "heirs."  While  It  is  true  that  the 
word  "heirs"  may  mean  children.  It  Is  also 
true  that  this  meaning  cannot  be  assigned  to 
the  word  unless  it  very  clearly  appears  that 
it  was  used  in  that  sense.  Bldgeway  v. 
Lanphear,  99  Ind.  251. 

Lord  Bedesdale,  In  Jesson  t.  Wright,  2 
BUgb,  1,  56,  said: 

"The  rule  is  that  the  technical  words  shaU 
have  their  legal  effect,  unless  from  subsequent 
inconsistent  words  it  is  very  clear  that  the  tes- 
tator meant  otherwise." 

Lord  Denman  said: 

"Technical  words  or  words  of  known  legal 
import  must  have  their  legal  effect  even  tl^ouKh 
the  testator  used  inconsistent  words,  unless 
those  inconsistent  words  are  of  such  a  nature 
as  to  make  it  perfectly  clear  that  the  testator 
did  not  mean  to  use  the  technical  words  in 
their  proper  sense."  Doe  v.  GaUini,  5  Bam.  and 
Adol.  621. 

"Conjecture,  doubt,  or  even  eqailibrinm  of  ap- 
parent intention  wiU  not  sufficew"  2  Bed.  Wills, 
2  Ed.  67. 

Superadded  words  which  merely  describe 
or  specify  the  incidents  of  the  estate  created 
by  such  a  word  of  Umitation  as  "heirs"  do 
not  cut  down  the  interest  of  the  devisee. 
Shimer  v.  Mann,  99  Ind.  190,  50  Am.  Rep. 
82. 

The  Supreme  Court  In  Allen  ▼.  Craft,  109 
Ind.  476,  9  N.  B.  919,  58  Am.  Bep.  425,  said: 

"We  have  no  doubt  that  a  clause  creating  an 
estate  in  fee  may  be  so  modified  by  other  dans- 
es  as  to  cut  down  the  estate  to  one  for  Ufe,  but 
to  have  this  effect  the  modifying  clauses  must  be 
as  dear  and  decisive  as  that  which  creates  the 
estate.  •  •  •  Strong  as  is  the  word  'heirs,' 
it  may  be  read  to  mean  chUdren,  if  the  context 
decirively  shows  that  it  was  employed  in  that 
sei^se  by  the  testator.    •    •    •    But  there  muit  ' 
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be  no  doubt  aa  to  tbe  intention,  of  the  testator 
to  affix  to  the  word  'heirs,'  a  meaning  different 
from  that  assigned  it  by  law." 

In  construing  a  will  we  sbould  Iceep  In 
mind  that  the  first  taker  is  the  object  of  the 
testator's  bounty.  The  will  Involved  in  this 
appeal  cannot  be  compared  with  those  in- 
volved in  Granger  v.  Granger,  147  Ind.  95, 
44  N.  B5.  189,  46  N.  E.  80,  36  L.  R.  A.  186,  190, 
and  Conger  v.  Lowe,  124  Ind.  368,  24  N.  E. 
889,  9  L.  B.  A.  165,  Cited  by  appellant 

[4,  S]  Appellants  insist  that  the  rale  of 
Shelley's  Case  does  not  apply  for  the  reason 
that  there  are  two  distinct  devises,  one  to 
the  son  Schayl6r  for  life  and  another  to  the 
"legal  heirs"  of  Schuyler. 

Appellants  say  that  we  must  ascertain  the 
intention  of  the  testator,  and  that  this  in- 
tention must  role  and  control  in  carrying  out 
his  will,  even  though  the  words  used  by  the 
testator  had  a  different  meaning  technically 
than  that  which  was  Intended  by  the  testa- 
tor. 

However  prominent  a  place  in  the  con- 
struction of  wills  the  intention  of  a  testator 
may  have,  sach  intention  can  never  change 
the  law  or  take  the  place  of  the  legal  for- 
malities required  by  law.  The  court,  in  con- 
struing a  will,  should  aim  to  ascertain  the 
intention  of  the  testator  and  to  carry  out 
that  intention  whenever  It  can  be  done  with- 
out overthrowing  a  well-established  principle 
of  law.  But  "even  a  clear  intention  of  the  tes- 
tator cannot  be  i)ermltted  to  contravene  the 
settled  rules  of  law  by  depriving  any  estate 
of  any  of  Its  essential  legal  attributes."  Mnl- 
vane  v.  Rude,  146  Ind.  476,  45  N.  E.  689.  See, 
also.  Teal  v.  Richardson,  160  Ind.  119,  66  N. 
E.  435 ;  Waters  v.  Lyon,  141  Ind.  170,  40  N. 
E.  662;  Lee  v.  Lee,  45  Ind.  App.  645,  91  N. 
E.  507;  Burton  v.  Gamahan,  38  Ind.  App. 
612,  78  N.  B.  682;  Chamberlain  v.  Runkle,  28 
Ind.  App.  699,  63  N.  E.  486. 

As  said  by  the  court  In  Sicelotf  ▼.  Red- 
man's Adm'r,  26  Ind.  251,  262: 

"It  would  seem  apparent  that  the  testator  in- 
tended that  the  heirs  should  take  directly  from 
him,  as  purchasers,  and  not  by  descent  from  the 
ancestor;  yet,  by  the  technical  meaning  applied 
to  the  word  'heirs,'  under  the  rule  In  Shelley's 
Case,  this  apparent  intention  is  denominated  -a 
presumed  intent,  and  is  not  allowed  to  control 
the  technical  meaning  of  the  word  'heirs,'  or,  in 
other  words,  despite  the  apparent  intent  of  the 
testator,  the  rule  gives  the  fee  to  the  ancestor." 

As  said  by  the  Supreme  Court  In  Biggs  v. 
McCarty,  86  Ind.  352,  44  Am.  Rep.  320: 

"It  is  not  always  the  presumed  or  actual  in- 
tention of  the  testator,  but,  as  contradistinguish- 
ed therefrom,  his  legal  intention,  that  must  be 
enforced.  The  application  of  the  rule  in  Shel- 
ley's Case  sometimes  unquestionably  defeats  the 
intention  and  actual  purposes  of  the  testator, 
yet  the  rule  has  been  so  long  adhered  to  in  In- 
diana that  it  must  be  regarded  as  the  law  here 
until  changed  by  the  Legislature." 
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In  Jordan  v.  Adams,  5  Gray  Cases  on  Prop- 
erty, 99,  the  court  said: 

"When  once  the  donor  has  used  the  terms 
'heirs'  or  'heirs  of  the  body'  as  following  on  ao 
estate  of  freehold,  no  inference  of  intention,  how- 
ever irresistible,  no  declaration  of  it,  however 
explicit,  will  have  the  slightest  effect.  The  fatal 
words  once  used,  the  law  fastens  upon  them 
and  attaches  to  them  its  own  meaning  and  ef- 
fect as  to  the  estate  created  by  them,  and  re- 
jects as  inconsistent  with  the  main  purpose, 
wliich  it  inexorably  and  despotically  fi^es  on 
the  donor,  all  the  provisions  of  the  will  which 
would  be  incompatible  with  an  estate  of  in- 
heritance, and  which  tend  to  show  that  no  such 
estate  was  intended  to  be  created,  although  all 
the  while  it  may  be  as  clear  as  the  sun  at  noon- 
day that  by  such  a  construction  the  intention 
of  the  testator  is  violated  in  every  particular." 

A  careful  study  of  the  Indiana  cases  dis- 
closes that  the  rule  in  Shelley's  Case  has 
been  applied  In  the  following  cases:  McCray 
V.  Lipp,  35  Ind.  116 ;  Andrews  v.  Spurlln,  35 
Ind.  262 ;  Gonsales  v.  Barton,  45  Ind.  295 ; 
Smith  V.  McCormlck,  46  Ind.  135;  King  v. 
Rea,  56  Ind.  1 ;  Fletcher  v.  Fletcher,  88  Ind. 
418;  Shimer  v.  Mann,  99  Ind.  190,  50  Am. 
Rep.  82;  Hochstedler  v.  Hochstedler,  108 
Ind.  506,  9  N.  E.  467 ;  Allen  v.  Craft,  109  Ind. 
476,  9  N.  E.  919,  58  Am.  Rep.  425;  Taney  v. 
Fahnley,  126  Ind.  88,  25  N.  B.  882 ;  Lane  v. 
Utz,  130  Ind.  235,  29  N.  B.  772;  Reddlck  v. 
Lord,  131  Ind.  336,  30  N.  B.  1085;  Perkins  v. 
McConnell,  136  Ind.  ?84,  36  N.  E.  121 ;  Wa- 
ters V.  Lyon,  141  Ind.  170,  40  N.  E.  662; 
Bonner  v.  Bonner,  28  Ind.  App.  147,  62  N.  E. 
497;  Chamberlain  v.  Runkle,  28  Ind.  App. 
599,  63  N.  B.  486;  Teal  v.  Richardson,  160 
Ind.  119,  66  N.  E.  435;  Lamb  v.  Medesker, 
35  Ind.  App.  662,  74  N.  E.  1012;  Burton  v. 
Garnahan,  38  Ind.  App.  612,  78  N.  B.  682; 
Lee  v.  Lee,  45  Ind.  App.  645,  91  N;  B.  507; 
Newhaus  v.  Brennan,  49  Ind.  App.  654,  97 
N.  B.  938;  Gibson  v.  Brown,  62  Ind.  App. 
460,  110  N.  B.  716,  112  N.  E.  894.       * 

The  court  refused  to  apply  the  rule  In  the 
following  cases  for  the  reason  that  the  facts- 
involved  did  not  Invoke  its  application:  Sor- 
den  V.  Gatewood,  1  Ind.  107;  Doe  v.  Jack- 
man,  5  In^.  283 ;  Small  v.  Howland,  14  Ind. 
592;  Hull  y.  Beals,  23  Ind.  26;  SlcelofT  v. 
Redman's  Adm'r,  26  Ind.  261;  Prior  v. 
Quackenbufih,  29  Ind.  475;  Nelson  ▼.  Davis, 
35  Ind.  474;  Owen  v.  Cooper,  46  Ind.  524; 
Helm  V.  Frisbie,  59  Ind.  526 ;  Locke  v.  Bar- 
bour, 62  Ind.  577;  Stllwell  v.  Knapper,  69 
Ind.  558,  35  Am.  Rep.  240;  McMahan  v.  New- 
comer, 82  Ind.  565;  Biggs  v.  McCarty,  86 
Ind.  352,  44  Am.  Rep.  320;  Rldgeway  v. 
Lanphear,  99  Ind.  251 ;  Fountain  Coal  Co.  v. 
Beckleheimer,  102  Ind.  76, 1  N.  E.  202.  52  Am. 
Rep.  645;  Hadlock  v.  Gray,  104  Ind.  596,  4  N. 
B.  167 ;  Millett  v.  Ford,  109  Ind.  159,  8  N.  E. 
917;  Conger  v.  Lowe.  124  Ind.  368,  24  N.  E. 
889,  9  L.  R.  A.  165;  Jackson  y.  Jackson,  127 
Ind.  846,  26  N.  B.  897;  Barnhart  y.  Earnhart, 
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127  Ind.  387,  26  N.  B.  896,  22  Am.  St  Rep, 
862;  Bams  v.  Weesner,  134  Ind.  442,  34  N. 
B.  10;  Mcllhlnny  v.  Mcnhlnny,  137  Ind.  411, 
37  N.  B.  147,  24  Lu  B.  A.  489,  46  Am.  St  Bep. 
186;  Granger  t.  Granger,  147  Ind.  95,  44 
N.  B.  189,  46  N.  E.  80,  36  L.  R.  A.  186,  190; 
Adams  y.  Merrill,  45  Ind.  App.  315,  85  N.  B. 
114,  87  N.  E.  36. 

It  Is  argued  that  the  use  of  the  word  "only" 
in  the  phrase,  "to  be  held  by  him  during  his 
natural  life  only"  means  nothing  else  than 
a  life  estate,  not  more  than  a  life  estate. 
This  would  doubtless  be  true  were  It  not  fol- 
lowed by  the  words  "then  to  his  legal  heirs." 
See  Burton  y.  Camahan,  supra,  where  the 
clause  In  the  will  was  "ta  be  by  her  held 
during  her  natural  life  and  no  longer."  The 
rule  in  Shelley's  Case  has  become  so  firmly 
established  as  a  rule  of  property  In  this  state 
that  when  a  testator  makes  use  of  the  tech- 
nical  words  "heirs"  or  "heirs  of  hla  body,"  he 
is  conclusiyely  presumed  to  have  used  them 
in  their  technical  sense,  unless  it  clearly  and 
nnequiyocally    appears   otherwise. 

We  bold  that  under  the  will  of  John 
McCUen,  Schuyler  F.  McCllen  took  a  fee  in 
one-half  of  the  real  estate  In  controversy,  and 
that  there  was  no  error  In  sustaining  the  de- 
murrer to  the  first  paragraph  of  the  amend- 
ed complaint. 

Judgment  aflBrmed. 


(74  Ind.  App.  lOS) 

PITTSBTTBGH,  O.,  C.  &  ST.  L.  BY.  OO.  t. 

WILLIAMSON  et  al.     (No.  10232.)* 

(Appellate  Court  of  Indiana,  Division  Mo.  2. 
May  27, 1919.) 

1.  Venue  «=»72— Motion  fob  Chanok  o» 
venttb— suspknsion  of  aotion. 

When  a  motion  for  a  change  of  venue  from 
a  county  has  been  filed,  it  is  proper  for  the  court 
to  suspend  action  on  such  motion  until  after  the 
issues  are  dosed. 

2.  CouBTB  <S=s>476— Conflict  with  Pendino 
Action— Dissolution  of  Teufo&abt  In- 
junction. 

Where  judge  of  Grant  superior  court  knew 
dehors  the  record  that  an  action  for  an  injunc- 
tion tended  to  interfere  with  a  drainage  proceed- 
ing then  pending  in  Grant  circuit  court  it  was 
his  duty  to  dissolve  the  temporary  restraining 
order,  either  before  or  after  the  applications 
for  a  change  of  venae  and  for  a  change  of  judge 
were  filed. 

3.  Appeal  and  Ebbob  $=»28&— Necessitt  of 
Motion  fob  New  Tbiait-Ohanos  of  Venus 
OB  Judge. 

The  action  of  the  court  in  dissolving  a  re- 
straining order,  pending  plaintiffs  applications 
for  a  change  of  venue  and  for  a  change  of  judge, 
if  erroneous,  cannot  be  presented  except  as  a 
cause  for  a  new  trial. 


4.  Dbainb  «=>67— Pebson  AGOBiByxD  —  Re- 
lief. 
Contractors  constructing  a  catch-basin  in  a 
ditch  proceeding  were  under  the  directions  and 
control  of  the  circuit  court  in  which  proceeding 
was  commenced,  and  any  landowner  who  felt 
aggrieved  might  apply  to  that  coiurt  for  relief. 

6.  Dbains  ^=s>47— Obdeb  fob  CoNSTBUonoir 
OF  DiTOH— Contempt. 
In  view  of  Bums'  Ann.  St  1914,  |  6147, 
providing  that  the  commissioner  appointed  to 
constmct  a  drain  shall  be  under  the  control  and 
direction  of  the  court  and  shall  obey  such  direc- 
tions, a  remonstrant  could  have  had  commis- 
sioner and  contractor  cited  for  contempt  for 
disobeying  the  court's  order  for  the  construction 
of  the  ditch. 

6.  Dbainb  «=»40— Constbuotiom  of  Ditch- 
Relief  TO   REUONSTBANT— JUBISDICIION. 

Where  proceedings  were  commenced  in  Grant 
circuit  court  for  reconstruction  of  public  ditch, 
and  plaintiff  railroad  filed  remonstrance,  and 
ditch  was  ordered  established,  and  report  of  com- 
missioners, approved  by  court  required  con- 
struction of  catch-basin  on  plaintifTs  right  of 
way,  that  court  had  ample  power  to  afford  all 
relief  to  which  remonstrant  was  entitled,  such 
as  enjoining  construction  of  catch-basin,  and 
neither  the  Grant  superior  court  nor  Wabash 
circuit  court  to  which  a  change  of  venoe  was 
sought,  had  jurisdiction  in  the  cause. 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty; Nelson  G.  Hunter,  Judge. 

Action  for  injunction  by  the  Pittsbar^ 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company  against  George  Williamson  and 
others.  Demurrer  to  paragraph  of  answer 
to  supplemental  complaint  overruled,  and  ac- 
tion dismissed,  and  plaintiff  excepts  and  ap- 
peals.   Affirmed. 

O.  E.  Ross,  of  Logansport,  for  appellant 
St.  John,  Charles  &  Geminlll,  o£  Marlon, 
and  Swltzer  &  Bent  of  Wabash,  for  appel- 
lees. 

McMAHAN,  J.  This  action  was  commenc- 
ed in  the  Grant  superior  coitrt  to  enjoin  the 
appellees  from  constructing  a  catch-basin 
upon  appellant's  right  of  way.  A  temporary 
restraining  order  was  granted,  and  before 
the  day  set  for  a  hearing  on  the  applica- 
tion for  a  temporary  injunction  Bpi>ellant 
filed  an  affidavit  for  a  change  of  venue  from 
the  county,  and  also  one  for  a  change  of 
judge.  The  court,  without  ruling  upon  ei- 
ther of  said  applications,  and  over  the  objec- 
tion of  appellant,  made  an  entry  dissolving 
the  temporary  restraining  order,  and  then 
sustained  the  motion  for  a  change  of  venue, 
and  sent  the  cause  to  the  Wabash  drcnlt 
court  After  the  temporary  restraining  order 
was  dissolved,  the  appellees  constmcted  the 
catcb-basln  and  appellant  filed  a  supplemen- 
tal complaint  asking  for  a  mandatory  in- 
junction reQuiring  that  appellees  remove  tha 
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catdi-tWBln.  Appellant  filed  a  motion  In  the 
Wabash  circuit  court  for  an  order  to  require 
the  appellees  to  show  cause  why  they  should 
not  be  cited  for  contempt  This  motion  was 
overruled,  and  exception  saved.  The  appel- 
lees filed  an  answer  of  general  denial  to  both 
the  complaint  and  supplemental  complaint 
A  second  'paragraph  of  answer  was  also 
filed  to  the  supplemental  complaint  and  al- 
leged that  proceedings  had  been  commenced 
in  the  Grant  circuit  court  tot  the  reconstruc- 
tion of  a  certain  public  ditch;  that  appel- 
lant appeared  and  filed  a  remonstrance  in 
said  ditch  proceedings;  that  such  fui-ther 
proceedings  were  had  in  such  matter  as  re- 
sulted In  said  ditch  being  ordered  establish- 
ed, and  that  the  report  of  the  commissioners 
In  said  proceedings  as  approved  by  the  court 
required  the  construction  of  the  catch-basin 
at  the  point  where  It  had  been  constructed; 
that  appeUee  Murphy  was  the  drainage  com- 
missioner appointed  by  the  court  to  cofistruct 
said  ditch,  and  that  the  other  appellees  were 
contractors  to  whom  the  contract  for  the  con- 
struction of  said  ditch  had  been  left;  that 
after  the  temporary  restraining  order  had 
been  dissolved  they  proceeded  to  and  did 
construct  the  catch-basin  mentioned  in  the 
supplemental  complaint  in  accordance  with 
the  plans  and  specifications  for  said  ditch; 
that  the  said  ditch  including  the  said  catch- 
basin  had  been  fully  completed  and  had  been 
reported  to  and  approved  by  the  Grant  cir- 
cuit court  Appellant's  demurrer  to  the  sec- 
ond paragraph  of  the  answer  to  the  supple- 
mental complaint  was  overruled  and  excep- 
tion saved. 

The  cause  was  submitted  to  the  court  for 
trial,  and,  after  hearing  the  evidence,  the 
court,  oh  the  motion  of  appellees,  dismissed 
the  cause  for  want  of  Jurisdiction,  to  which 
appellant  excepted.  Judgment  was  rendered 
dismissing  the  cause  and  against  appellant 
for  costa  The  evidence  is  in  the  record  by  a 
bin  of  exceptions. 

The  appellant's  assignments  of  error  1,  2, 
3,  4,  and  5  relate  to  the  action  of  the  Grant 
superior  court  in  dissolving  the  temporary 
restraining  order  pending  the  applications 
for  change  of  Judge  and  for  change  of  venue 
from  the  county ;  6  relates  to  the  overruling 
of  the  motion  to  require  appellees  to  show 
cause;  7  to  the  overruling  of  the  demurrer 
to  the  second  paragraph  of  answers  to  sup- 
plemental complaint ;  8  and  9  are  that  the 
court  erred  in  sustaining  the  motion  to  dis- 
miss and  in  dismissing  the  cause. 

(1-8]  Appellant  complains  of  the  action  of 
the  Grant  superior  court  in  retaining  Juris- 
diction and  dissolving  the  temporary  re- 
straining order  after  the  aflldavlts  had  been 
filed  for  a  change  of  Judge  and  for  a  change 
of  venue  from  the  county.  It  is  the  conten- 
tion of  the  appellant  that,  after  the  appli- 
cations were  filed,  the  Grant  superior  court 
bad  no  power  to  do  any  act  except  to  order 


the  change,  and  that  It  was  error  to  dissolve 
the  restraining  order  pending  said  applica- 
tions. It  has  been  held  that,  when  a  motion 
for  a  change  of  venue  from  the  county  has 
been  filed,  it  is  proper  for  the  court  to  bus-  - 
pend  action  of  such  motion  until  after  the 
issues  are  closed.  Galey  v.  Mason,  174  Ind. 
168,  01  N.  E.  561,  Ann.  Gas.  1912C,  1290. 
The  Judge  may  have  known  dehors  the  rec- 
ord that  this  was  an  action  tending  to  inter- 
fere with  an  action  then  pending  In  the 
Grant  circuit  court,  and,  if  so,  it  was  his 
duty  to  dissolve  the  temporary  restraining 
order  either  before  or  after  the  applications 
for  the  changes  were  filed.  The  action  of 
the  court,  U  erroneous,  cannot  be  presented 
except  ^8  a  cause  for  a  new  trial.  Scanlln 
V.  Stewart,  138  Ind.  574,  87  N.  B3.  401,  38  N. 
R  401. 

The  appellant  contends  that  the  Wabash 
circuit  court  erred  In  dismissing  the  cause. 

The  facts,  as  shown  by  the  evidence,  are 
substantially  as  follows:  The  catch-basin, 
the  construction  of  which  appellant  was  seek- 
ing to  enjoin,  was  the  outlet  and  terminus 
of  a  public  drain  known  as  the  reconstruc- 
tion of  the  Marsh  ditch,  which  had  been  es- 
tablished and  ordered  constructed  by  the 
circuit  court  of  Grant  county,  under  the  su- 
pervision of  the  api)ellee  Murphy,  drainage 
commissioner.  The  appellees  Williamson  & 
Williamson  were  the  contractors  who  had 
been  awarded  the  contract  to  construct  said 
drain  according  to  the  plans  and  specifica- 
tions therefor,  and  were  proceeding  to  put  in 
the  catch-basin  at  the  point  where  they  claim- 
ed it  was  required  by  the  report  and  the  plans 
and  spedflcatlons  of  the  drainage  commis- 
sioners as  approved  by  the  pourt  Said 
drainage  proceeding  was  pending  when  the 
complaint  in  this  action  was  filed  and  was 
still  pending  when  the  court  dismissed  this 
cause.  The  appellant  was  a  party  to  said 
drainage  proceeding.  There  was  a  conflict 
as  to  whether  the  appellees  were  construct- 
ing the  catch-basin  at  the  point  where  the  re- 
port of  the  drainage  commissioners  required 
it  to  be  constructed.  The  appellees  claimed 
that  it  was  being  so  constructed,  while  the 
appellant  contended  that  it  was  being  con- 
structed at  a  different  place. 

[4]  The  appellees  in  constructing  the  catch- 
basin  were  under  the  direction  and  control  of 
the  Grant  circuit  court  and  any  landowner 
who  felt  aggrieved  might  apply  to  that  court 
for  relief.  Racer  v.  State,  131  Ind.  393,  31  N. 
E.  81. 

[5]  Section  6147,  Bums  1914,  provides  that 
the  commissioner  appointed  to  construct  a 
drain  "shall  at  all  times  be  under  the  control 
and  direction  of  the  court  and  shall  obey 
such  directions."  If  the  construction  com- 
missioner and  the  contractors  were  not  doing 
the  work  according  to  the  plans  and  specifi- 
cations, the  appellant  could  have  had  them 
dted  for  contempt  for  disobeying  the  order 
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made  bj  the  coort  for  the  construction  of 
the  ditch.    Racer  t.  State,  supra. 

The  trial  court,  after  hearing  the  evidence, 
dismissed  the  cause  on  the  theory  that  no 
court  except  the  Grant  drcnit  court  had 
Jurisdiction  to  hear  and  determine  the  mat- 
ter. 

[8]  The  case  of  Karr  v.  Board,  etc.,  170 
Ind.  571,  85  N.  E.  1,  is  decisive  of  the  ques- 
tion involved.  The  court  there  had  under 
consideration  the  question  as  to  whether  an 
injunction  could  be  maintained  in  the  Put- 
nam circuit  court  to  prevent  the  removal  of 
a  bridge  by  a  drainage  commissioner,  who 
was  acting  under  appointment  of  the  Morgan 
circuit  court  The  drain  had  been  ordered  es- 
tablished by  the  Morgan  circuit  court  and 
extended  into  Putnam  county.  The  court  in 
that  case  said: 

"There  can  be  no  doubt  of  the  ri^ht  of  the 
Morgan  circuit  court  to  order  and  to  complete 
the  construction  of  a  drain  extending  into  Put- 
nam county.  *  •  •  Section  7  of  the  Acts  of 
1895,  concerning  drainage,  •  *  •  provides 
that  the  drainage  commissioner  shall  at  all 
times  be  under  the  control  and  direction  of  the 
court,  and  shall  obey  its  directions.  *  *  *  It 
may  farther  be  said  that  both  the  commissioner 
and  the  contractor  are  agencies  or  arms  of  the 
court,  and  it  is  a  necessary  incident  of  the  au- 
thority to  construct  drains  that  both  shall  be 
under  the  jurisdiction,  and  subject  to  contempt 
for  a  disobedience,  of  the  ad  interim  orders  of 
the  court  or  of  the  judge  thereof  in  vacation. 
See  Racer  v.  Wingate  (ISS^)  138  Ind.  114,  119 
[36  N.  E.  538].  It  is  against  the  policy  of  the 
law  to  permit  a  situation  to  arise  wherdn  there 
may  be  an  unseemly  conflict  of  jurisdiction  be- 
tween courts  of  equal  rank  in  the  determination 
of  the  question  as  to  the  extent  or  proper  ex- 
ercise of  the  authority  of  the  court  which  first 
assumed  jurisdiction  over  the  subject-matter 
<Scott  V.  Runner  [1896]  146  Ind.  12  [44  N.  B. 
755]  58  Am.  St.  Rep.  345),  and,  besides,  it  is  in- 
equitable that  in  a  drainage  proceeding,  wherein 
jurisdiction  may  be  extended  over  all  persons 
by  supplemental  petition  (section  G629,  Burns' 
1901  [Acts  1865,  p.  129,  S  8];  Section  6148, 
Bums  1908  [Acts  1907,  p.  508,  $  8];  Osbom  v. 
Maxlnkuckee,  etc.,  Co.  [1900]  154  Ind.  101  [56 
N.  E.  33]),  a  landowner  should  be  permitted  to 
arrest  the  proceedings  by  injunction  in  another 
court,  while  refusing  to  submit  himself  to  the 
jurisdiction  of  the  court  which  not  only-  has 
authority  over  the  .construetion  of  the  drain, 
but  which  has  power  to  make  all  orders  which 
are  mete  in  the  premises.  There  is  no  question 
concerning  the  right  of  any  party  whose  lands 
are  affected  by  a  drainage  proceeding  (using  the 
expression  in  the  sense  in  which  the  statute  ^ses 
it)  to  file  a  petition  therein  to  be  made  a  party 
daring  the  progress  of  the  work  (Zumbro  v. 
Pamin  [1895]  141  Ind.  430  [40  N.  E.  1085] ; 
Cambria  Iron  Co.  v.  Union  Trust  Co.  [1900] 
154  Ind.  291  [55  N.  E.  745,  56  N.  E.  665]  48  L. 
R.  A.  41);  and,  upon  the  filing  of  such  petition, 
it  is  the  right  and  duty  of  the  court  or  judge 
to  protect  such  landowner's  interest  as  the  cir- 
cumstances may  require.  This  brings  him  with- 
in the  jurisdiction  of  the  court,  and,  as  it  affords 


adequate  means  of  relief,   the  remedy  by  in- 
junction in  another  county  is  precluded." 

See,  also,  Studabaker  v.  StudabaKer,  163 
Ind.  89,  51  N.  E.  933;  Marcbant  v.  Olson, 
184  Ind.  17,  UO.N.  E.  200;  Coleman  v.  Cal- 
lon,  184  Ind.  204,  110  N.  B.  979;  High  Ex. 
Legal  Rem.  782. 

Our  Judgment  is  that  the  Grant  circuit 
court  had  ample  power  to  afford  all  the  re- 
lief to  which  appellant  was  entitled  without 
coming  in  conflict  with  any  other  court  of 
equal  power,  and  that  neither  the  Grant 
superior  court  nor  the  Wabash  circuit  court 
had  Jurisdiction  in  this  cause,  and  that  the 
latter  court  committed  no  error  in  dismiss- 
ing the  complaint  This  being  true,  no  avail- 
able errors  are  presented  by  the  other  assign- 
ment of  errors. 

Judgment  affirmed. 


(70  Ind.  App.  444) 

WARTELL  ▼.  PBTBRB  HOTEt,  CO. 
(No.  9881.) 

(Appellate  C!oart  of  Jndiana,  Division  No.  2. 
June  5,  1919.) 

1.  TiKB    «=s>10(l)— CoMPtTTATioN— Days— Bb- 

COBDINO    or   GHATrEI,   MOBTOAOE. 

Althou^  Bums'  Ann.  St  1914,  {  1360,  pro- 
viding that  the  time  in  which  an  act  is  to  l>e 
done  as  herein  provided  shall  be  computed  by 
excluding  the  first  day  and  including  the  last, 
which  shall  be  excluded  if  it  be  Sunday,  is  ap- 
plicable only  to  proceedings  in  dvil  cases,  as 
stated  by  its  title,  yet  by  previous  decisions  the 
rule  therein  stated  has  become  the  law  as  to 
other  matters,  and  is  applicable  to  chattel  mort- 
gages, so  that  one  executed  November  12th  and 
recorded  November  23d  was  recorded  within  the 
10  days  required  by  statute^  the  22d  being  Sun- 
day. 

2.  ACKRO^IADOMKirr   €=»29— SUTFIODENCT  — 

Names  of  Pabtibs  —  Statb  and  Couhtt  — 
Place  or  Notabial  Appointment. 
A  certificate  of  acknowledgment  of  a  chattel 
mortgage  is  not  sufficient  to  justify  recording 
the  instrument  where,  in  addition  to  its  bad 
form  and  failure  to  state  the  names  of  the 
parties  adnowledging,  it  fails  to  state  whether 
they  acknowledged  before  the  officer  or  to  give 
the  state  and  county  in  which  it  was  acknowl- 
edged or  in  which  the  notary  had  hi«  appoint- 
ment 

Appeal  from  Circuit  Court,  Adams  County; 
David  B.  Smith,  Judges 

Action  by  the  Peters  Hotel  Company 
against  Benjamin  Wartell.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
with  instructions. 

Albert  E.  Thomas  and  Howard  Ii.  Towns- 
end,  both  of  Ft.  Wayne,  for  appellant 

Chaiies  M.  Nlezer,  Louis  F.  Crosby,  and 
James  P.  Mun^>  all  <tf  Ft  Wayne,  tor  ap- 
pellee. 
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NICHOLS,  P.  J.  Thto  was  an  action  by 
tbe  appellee  against  the  appellant  for  trover 
and  conversion,  commenced  In  tbe  Allen  cir- 
cuit court  and  thereafter  venued  to  the 
Adams  circuit  court  The  appellee  claims 
title  to  an  automobile  by  virtue  of  a  chattel 
mortgage  bearing  date  of  November  12,  1914, 
which  was  not  recorded  until  November  23, 
1914,  November  22d  being  Sunday.  The  ap- 
pellant claims  title  to  said  automobile  by 
virtue  of  bill  of  sale  without  possession,  bear- 
ing date  of  October  21,  1914.  Both  the  chat- 
tel mortgage  and  bill  of  sale  were  executed 
by  one  Jacobs,  who  was  the  owner  of  said 
automobile.  The  complaint  was  In  two  para- 
graphs, the  first  of  which  was  answered  by  a 
general  denial.  There  was  a  demurrer  to 
the  second  paragraph  which  was  overruled, 
to  which  ruling  the  appellant  excepted  and 
then  filed  his  answer  in  general  denial  to  the 
second  paragraph  and  a  special  paragraph  of 
answer  to  both  paragraphs  of  complaint  To 
this  special  paragraph  of  answer  the  appellee 
replied  with  a  general  denial.  There  were 
special  findings  of  fact  by  the  court  and  a 
conclusion  of  law  and  Judgment  against  the 
appellant  for  $163.40.  Appellant  excepted  to 
the  conclusion  of  law  and  judgment  of  the 
court,  and  after  motion  for  a  new  trial  which 
was  overruled,  to  which  ruling  the  appellant 
excepted,  he  now  prosecutes  this  appeal. 

The  errors  relied  upon  for  reversal  are: 
<1).  Overruling  appellant's  demurrer  to  sec- 
ond paragraph  of  complaint;  (2)  error  In 
the  conclusion  of  law  upon  the  special  find- 
ings of  fact. 

The  questions  for  consideration  in  this 
opinion  are:  (1)  Was  the  chattel  mortgage 
executed  by  Jacobs  to  the  appellee  on  the 
12th  day  of  November,  19l4,  and  recorded 
November  28,  1914,  recorded  In  time?  (2) 
Was  the  acknowledgement  of  said  chattel 
mortgage  a  sufficient  compliance  with  section 
3982,  Bums'  R.  S.  1914?  These  questions  are 
presented  both  by  the  appellant's  demurrer 
to  the  second  paragraph  of  complaint  and  the 
court's  ruling  thereon,  and  by  the  oourt's 
conclusion  of  law  on  the  special  findings. 

[1,  2]  It  appears  by  the  special  findings  of 
fact,  which  contain  the  substantial  averments 
of  the  second  paragraph  of  complaint,  that 
on  November  12,  1914,  one  Jacobs  was  in- 
debted to  the  ai^ellee  In  the  sum  of  |146.97, 
and  to  secure  payment  of  said  sum  he  ex- 
ecuted to  appellee  a  chattel  mortgage  by  the 
terms  of  which  be  conveyed  the  automobile 
Involved  to  the  appellee.  The  chattel  mort- 
gage Is  in  the  usual  form  of  such  Instruments 
and  is  signed  by  said.  Jacobs  and  by  said  ap- 
pellee. After  these  signatures  appears  the 
following : 

"Sworn  and  subscribed  to  this  12th  day  of 
November,  1914. 

"[Seal.]       Jno.  H.  Immel,  Notary  Public. 
"My  commission  expires  Novemlier  18,  1917." 
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The  22d  day  of  November,  1914,  was  the 
first  day  of  the  week,  couunonly  called  Sun- 
day. On  the  23d  day  of  November,  1914,  at 
8  o'clock,  a.  m.,  the  appellee  filed  his  chattel 
mortgage  with  the  recorder  of  Allen  county 
for  record,  and  the  same  was  accepted  and 
recorded  in  volume  34,  page  208,  of  the  Chat- 
tel Mortgage  Becords  of  Allen  county,  Indi- 
ana. If  said  diattel  mortgage  was  sufficient- 
ly acknowledged,  and  if  it  was  recorded  In 
time  under  the  statute,  the  Judgment  of  the 
lower  court  should  be  afilrmed:  But  If  said 
chattel  mortgage  was  not  sufficiently  ac- 
knowledged, or  if  it  was  not  recorded  in  time 
under  tbe  statute,  then  the  Judgment  of  the 
lower  court  should  be  reversed. 

In  Miscellaneous  Provisions  of  the  Code, 
section  1350,  Bums'  B.  S.  1014,  provider 
tha^- 


"The  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  shidl  be  computed  by  ex 
duding  tbe  first  day  and  including  tbe  last  It 
tue  last  day  be  Sunday  it  shall  be  exdudeu." 

The  case  of  Towell  v.  HoUweg,  81  Ind.  154, 
was  a  case  involving  tue  question  as  to 
whether  a  chattel  mortgage  had  been  record- 
ed In  time.  In  that  case  the  court,  after 
quoting  the  above  section,  and  in  speaking  of 
the  statute  requiring  chattel  mortgages  to  be 
recorded  In  10  days  after  their  execution, 
concludes  that,  in  the  computation  of  10 
days'  time  in  which  a  chattel  mortgage 
should  be  recorded,  "as  this  rule  has  been 
established  In  all  cases  provided  for  in  the 
Code,  it  should  be  made  uniform  in  all  cases, 
except  where  otherwise  expressly  provided 
for."  This  case  Is  dted  and  quoted  with  ap- 
proval in  the  case  of  Matthews,  etc..  Live 
Stock  Ins.  Co.  V.  Moore,  68  Ind.  App.  240,  244, 
108  N.  E.  155,  whii-h  ea.se  adopts  thRstatutory 
method  in  computing  time  of  notice  of  assess- 
ments by  mutual  Insurance  companies.  In 
the  case  of  Benson  v.  Adams,  69  Ind.  353,  35 
Am.  Rep.  220,  which  Involved  the  question  of 
computing  the  time  when  a  bill  of  exchange 
is  due,  the  court  after  quoting  said  section, 
which  was  then  section  787,  B.  S.  1876,  says : 
"This,  we  believe.  Is  the  uniform  rule  of  com- 
puting time  on  a  bill  of  exchange."  In  the 
case  of  Vogel  v.  State  ex  rel.  Lamb,  107  Ind. 
374,  378,  8  N.  B.  164,  166,  referring  to  said 
section  the  court  says:  "The  above  section 
of  the  statute  evidently  has  reference  to  mat- 
ters properly  falling  within  the  Code  of  Civil 
Procedure  and  not  to  matters  in  no  way  con- 
nected therewith,  although  some  of  the  cases 
seem  to  give  It  a  broader  application.  See 
Towell  r.  HoUweg,  81  Ind.  154."  It  is  appa- 
rent that  this  statement  is  a  correct  construc- 
tion of  the  section  involved,  which  at  that 
time  was  section  849  of  "An  act  concerning 
proceedings  in  dvil  cases."  Acts  1881,  p.  240. 
In  the  case  of  Williams  v.  State,  5  Ind.  235,  an 
execution  was  dated  March  3,  184S,  and  was 
I  returned  March  4,  1844,  QtB  preceding  day 
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being  Snnday.  It  was  Iield  that  the  year  ex- 
pired on' the  3d  day  of  March,  1844,  but  that 
being  Sunday  the  ezecatlon  was  returnable 
by  the  statute  on  the  following  Monday.  In 
the  case  of  State  ex  rel.  McCoy  y.  Thorn,  sec- 
tion 787,  supra,  was  held  to  apply  to  the  fil- 
ing of  a  bill  of  exceptions.  In  Catterllng  v. 
City  of  Frankfort  said  jsectlon  was  referred 
to,  and  was  held  to  apply  to  the  notice  given 
by  the  common  council  of  said  dty  of  its  In- 
tention to  petition  the  board  of  commission- 
ers for  the  annexation  of  certain  territory 
adjacent  to  said  dty.  This  case  quotes  with 
approval  Towell  ▼.  Hollweg,  su'pra.  In  the 
case  of  Backer  r.  Pyne,  130  Ind.  288,  30  N^  E. 
21,  30  Am.  St.  Rep.  231,  certain  real  estate 
involved  was  sold  June  9,  1888,  and  the  mon- 
ey was  paid  to  the  clerk  and  the  right  of  re< 
demption  was  asserted  June  10, 1889.  It  was 
held  that  the  9tb  of  June  fell  on  Sunday  and 
the  redemption  was  well  made  on  the  Mon- 
day following,  provided  the  redemption  op 
Sunday  would  have  been  effective.  The  court 
says  that  where  the  last  day  for  redemption 
is  Sunday  it  may  be  made  on  the  next  day, 
citing  said  section  as  authority.  This  case 
says:  "Our  decisions  have  applied  the  rule 
to  all  cases  afCectlng  matters  of  statutory 
procedure."  The  case  of  Flynn  v.  Taylor, 
145  Ind.  533,  44  N.  E.  546,  refers  to  said  sec- 
tion and  applies  it  In  the  computation  of 
time  In  which  a  remonstrance  may  be  filed  in 
the  Application  for  a  liquor  license.  The  case 
of  Lee  V.  Shull,  172  Ind.  309,  88  N.  £.  521, 
makes  ^the  same  'application  of  said  section 
as  the  case  of  Flynn  v.  Taylor,  supra.  The 
case  of  Ardery  v.  Dunn,  181  Ind.  225, 104  N. 
B.  299,  applies  said  section  as  the  rule  in 
computing  the  time  within  which  the  superin- 
tendent and  engineer  In  charge  of  highway 
construction  on  completion  of  the  same  should 
each  file  his  sworn  statement  with  the  audi- 
tor of  the  county.  It  seems  to  us  that  in  liar- 
mony  with  the  case  of  Vogel  v.  State  ex  rel. 
Lamb,  supra,  we  must  hold  that  said  section 
can  only  be  applied  to  proceedings  in  civil 
cases,  as  the  title  of  this  act  dearly  states. 
But  though  some  of  the  foregoing  dedslons 
are  based  on  the  statute,  while  others,  though 
referring  to  it,  seem  to  reach  their  condu- 
sions  independent  thereof,  they  are  in  har- 
mony in  approving  as  a  method  of  computa- 
tion of  time  the  statutory  methods  exempli- 
fied by  said  section,  and  in  harmony  there- 
with .have  decided,  when  the  question  was 
Involved,  that  the  time  in  which  an  act  is  to 
be  done  shall  be  computed  by  excluding  the 
'first  day  and  including  the  last,  but  if  the 
last  day  is  Sunday  It  shall  be  excluded.  This 
line  of  decisions  has  been  maintained  for  so 
long  a  time  as  to  establish  the  aforesaid 
method  of  computation  as  the  rule  of  law  of 
this  state,  regardless  of  the  statute.  We  hold 
that,  independent  of  the  statute,  under  the 
law  of  this  state,,  the  chattel  mortgage,  had  it 


been  entitled  to  lecotd,  was  recorded  In  time. 
But  the  certificate  of  acknowledgment  is  not 
suffldent  to  Justify  the  record  of  the  instru- 
ment In  addition  to  its  bad  form  and  its 
failure  to  state  the  names  of  the  parties  ac- 
knowledging, and  whether  they  acknowledged 
before  the  officer,  for  which  we  critidze  it,  it 
fails  to  give  the  state  and  county  in  which  it 
was  acknowledged,  and  the  state  and  county 
in  which  the  notary  had  his  appointment. 
The  case  of  Cooper  v.  Smith,  75  Mich.  247, 
252,  42  N.  W.  815,  Is  direcUy  In  point  See, 
also,  Guyer  v.  Union  Trust  Co.,  55  Ind.  App. 
472,  104  N.  E.  82.  The  instrument  ■with  such 
a  defective  acknowledgment  was  not  aititled 
to  record,  and  hence  is  without  force  except 
as  between  the  parties. 

The  Judgment  is  reversed,  with  instruc- 
Uons  to  the  trial  court  to  sustain  the  demur- 
rer to  the  second  paragraph  of  the  complaint, 
and  for  further  proceedings  In  harmony  witb 
this  opinion. 


Cn  Ind.  App.  103) 
PITTSBURGH,  O.,  C.  &  ST.  L.  RT.  CO.  v. 
BOYS.     (No.  9790.)  • 

(Appellate  Court  of  Indiana,   Division  No.  2. 
June  3,  1919.) 

1.  Cabbikbs  «=9314(6)— IimrsT  to  Passek- 
OEB  Aliohiino  Fbok  Moving  Tbain— Neo- 

LIGKNCB— PLBAWNO. 

In  an  action  for  injury  sustained  by  a  pas- 
senger in  stepping  from  a  moving  train  at  a 
flag  station,  complaint  alleging  that  injuries 
were  caused  by  negligence  of  defendant  com- 
pany in  not  stopping  said  train  as  it  had  sched- 
uled and  agreed  to  do,  and  on  account  of  the 
company  through  its  brakeman  leading  plaintiff 
to  believe  that  train  had  come  to  a  full  stop, 
showed  negligence  on  the  part  of  the  company. 

2.  Cabbikbs  *=>314(6)— Iwjtjbt  to  Passen- 
OEB  Aliohtino  feom  Moving  Tbain— Com- 
plaiht    Showing   Cohisbibutobt    Negu- 

OKNCB. 

In  action  for  injury  sustained  by  a  pas- 
sengei;  in  stepping  from  a  moving  train  at  a 
station  where  the  train  was  scheduled  to  stop 
un  flag,  facts  pleaded  in  second  paragraph  of 
complaint  Aeld  to  show  snch  negligence  of  plain- 
tiff as  to  preclude  recovery. 

3.  Cabbikbs  4=3347(11)— Injttbt  to  Passen- 
ger AUOHTING  FROM  MOVING  TBAIH— CON- 

TRiniTTOBY  Negligence. 
It  is  not  negligence  per  se  for  a  passenger  to 
alight  from  a  moving  train. 

4.  Judgment  9s>263(1)— Motioiv  ut  Abbkst 
—Conditions  Pbeoedent— Raising  Ques- 
tion BT  Demubbeb. 

Where  defendant  did  not  present  question 
whether  first  paragraph  of  plaintiGTa  complaint 
showed  that  plaintiff  was  negligent,  which  was 
the  proximate  cause  of  the  injury,  the  right  to 
raise  the  question  by  motion  in  arrest  of  -judg^ 
ment  is  denied  by  Burns'  Ann.  St.  1914,  (  844, 
and  there  was  no  error  in  overruUng  motion. 


As^For  other  caaas  ace  aame  toplo  and  KBT-NUUBKR  In  all  Key-Number«l  DlSMt*  ant  Indaxw 
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6.  Oabbiebs  «=a271— Oitino  Notice  to  Con- 
ductor  or   DiBTiNATioN— Duty   of  Pab- 

BKNOER. 

The  general  rule  is  that,  in  the  absence  of 
a  rule  of  the  carrier  known  to  the  passenger  re- 
quiring the  passenger  for  a  flag  station  to  noti- 
ty  the  conductor  before  arrival  at  the  stipulated 
destination,  no  such  notice  need  be  given. 

6.  CABBtBBS  «=»271— Destinatiow   or  Pas- 

BKNGEB— NOTICB    TO    CaBBIKB. 

In  the  absence  of  a  rule  of  the  company  re- 
qniring  the  passenger  for  a  flag  station  to  notify 
conductor  of  ticket's  stipulated  destination  so 
known  or  promulgated  as  to  bind  the  passenger, 
the  ticket  sold  by  the  carrier  to  the  passenger  is 
condusive  notice  to  the  former  of  the  fact  of 
the  passenger's  destination. 

Appeal  from  Superior  Oonrt,  Orant  Coun- 
ty; Bobt.  M.  Van  Atta,  Judge. 

Action  by  Clifford  C.  Boys  against  the 
Pittsburgh,  Cincinnati,  Cailcago  &  St.  Louis 
Railway  Company.  Verdict  and  Judgment 
tor  plaintiff,  and  defendant  appeals.  Re- 
versed, with  Instructions. 

6.  E.  Ross,  of  Logansport,  for  app«)llaDt. 
E.  H.  Graves,  of  Upland,  and  O.  A.  Henry, 
of  Marion,  for  appellee. 

McMAHAN,  3.  The  aw^ee's  complaint 
Is  in  two  paragraphs.  In  the  first  it  Is  -al- 
leged that  appellant  is  a  corporation  engag- 
«d  in  the  operation  of  a  railroad  passing 
through  Gas  City  and  Upland;  that  appellee 
purchased  a  ticket  from  aiq;>eliant'8  agent  at 
Gas  City  entitling  him  to  be  carried  from 
Gas  City  to  Upland;  that  he  took  passage 
upon  a  train  leaving  Gas  Olty  at  2:17  a.  m. 
scheduled  and  advertised  to  stop  at  Upland 
on  flag  to  take  on  and  discharge  passengers. 
It  is  then  averred: 

"That,  as  said  train  approached  the  station 
«t  Upland,  it  began  to  slow  down,  and  that  he, 
the  plaintiff,  believing  that  it  would  come  to  a 
fuU  stop,  as  it  was  scheduled  and  advertised 
and  as  the  defendant  company  had  agreed,  went 
to  the  front  end  of  the  car  in  which  he  was  rid- 
ing, and  the  brakeman  on  said  train  being  then 
and  there  in  the  employ  of  this  defendant  com- 
pany said  to  this  plaintiff,  Tk)  you  get  off  here  7 
and,  being  answered  in  the  affirmative,  the  said 
brakeman  opened  the  door  of  said  car  and  said, 
'AU  right,'  and  it  being  in  the  nighttime  and 
dark,  and  there  being  no  light  at  said  station, 
and  this  plaintiff,  being  led  to  believe  that  said 
train  had  come  to  a  fall  stop,  and  relying  on 
what  had  been  told  him  by  the  said  brakeman 
and  the  promise  of  said  defendant  company, 
stepped  from  said  car,  but  on  account  of  said 
defendant  company  not  bringing  said  train  to 
a  full  stop,  as  it  had  agreed  and  as  this  plain- 
tiff  was  led  to  believe  and  did  believe,  said  plain- 
tiff was  thrown  ob  the  brick  walk  along  the 
side  of  defendant's  tracks,  his  head,  face,  and 
ear  were  cut,  scratched,  and  bruised,  his  sboid- 
der'and  back  were  cut,  scratched,  bruised,  and 
sprained,  and  he  was  rendered  unconscious. 
*  *  *  Plaintiff  further  avers  that  all  of  the 
injuries  herein  complained  of  were  caused  by 


ST.  li.  RT.  00.  T.  BOTS  483 

N.S.) 

the  negligence  of  this  defendant  comi>any  In 
not  stopping  said  train  as  it  had  scheduled,  ad- 
vertised, and  agreed  to  do  and  on  account  of  the 
said  company,  through  thei"  said  brakeman, 
leading  him,  the  plaintiff,  to  believe  that  said 
train  had  come  to  a  full  stop,  and  that  he,  the 
plaintiff,  was  wholly  without  fault  Where- 
fore," etc. 

The  second  paragraph,  after  alleging  that 
appellant  Is  a  corporation  engaged  in  the 
operation  of  a  railroad,  the  purchase  of  a 
ticket  by  appellee,  and  the  taking  passage  as 
alleged  in  the  first  paragraph,  allies: 

That  "as  said  train  approached  said  town  of 
Upland  it  began  to  slow  down,  and  the  plain- 
tiff, believing  that  it  would  come  to  a  full  stop, 
as  it  was  so  scheduled  and  advertised  by  de- 
fendant to'  do,  left  his  seat  in  said  train  and 
went  forward  to  the  front  end  of  the  car  in 
which  he  was  riding,  and  that  an  employ^  of  said 
defendant,  the  brakeman  upon  said  train,  said 
to  this  plaintiff,  'Do  you  get  off  here?"  and,  upon 
the  plaintiff  answering  in  the  a£Srmative,  said 
brakeman  opened  the  door  of  said  car  and  said 
to  the  plaintiff,  'All  right'  Said  plaintiff  avers 
that  it  was  in  the  nighttime,  and  that  there 
were  no  lights  displayed  at  said  station,  and 
that  it  was  dark  at  the  point  where  passengers 
were  accustomed  to  alight  from  trains  eft  said 
station,  and  this  plaintiff  being  led  to  believe 
from  the  said  remarks  and  action  of  said  brake- 
man  that  said  train  would  come  to  a  full  stop 
went  upon  the  platform  and  steps  of  said  car 
for  the  purpose  of  alighting  therefrom,  but  he 
says  that  said  train  did  not  come  to  a  stop  at 
said  station  of  Upland,  as  he  had  a  right  to 
belieive  that  it  would,  but  after  slowing  down 
the  speed  of  tlie  train  as  aforesaid,  said  de- 
fendant through  its  employ^,  began  to  increase 
the  speed  of  said  train,  and  this  plaintiff,  seeing 
that  he  wonld  be  carried  thus  past  his  station, 
and  while  said  train  was  running  slowly  and 
not  to  exceed  five  miles  per  hour,  stepped  there- 
from to  the  platform  of  said  station,  and  it  be- 
ing dark,  and  being  unable  to  see  bis  way,  said 
plaintiff,  by  the  motion  of  said  train,  was 
thrown  violently  upon  the  said  platform,  which 
was  of  brick,  and  fell  thereon  with  great  force, 
and  by  reason  of  said  fall"  was  injured,  the 
alleged  injuries  being  set  out  in  detaiL 

It  Is  also  alleged  that  the  said  Injuries 
were  occasioned  tbrough  the  negligence  of 
the  appellfmt  in  the  careless  and  negligent 
operation  of  the  train  and  in  not  bringing  it 
to  a  full  stop  at  Upland. 

Appellant  filed  a  demurrer  to  ea<A  para- 
graph of  complaint,  which  was  overruled, 
and  exception  saved. 

There  was  a  trial  by  Jury,  verdict,  and 
Judgment  for  appellee.  The  Jury  was  re- 
quired to  and  did  answer  a  number  of  inter- 
rogatories which  they  retomed  with  their 
general  verdict 

The  errors  relied  on  for  reversal  are  the 
orerrullng  of  the  demurrer  to  each  para- 
graph of  complaint,  the  overruling  of  a  mo- 
tion in  arrest  of  Judgment  and  the  overrul- 
ing of  the  motion  for  a  new  trial. 

[1]  The  only  o|>Jectlon  made  to  the  flnt 
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paragraph  of  complaint  Is  that  no  facts  are 
alleged  to  show  that  appellant  was  guilty  of 
any  negligence.  We  cannot  agree  with  ap- 
pellant. This  paragraph  clearly  shows  neg- 
Ugenoe  on  the  part  of  appellant.  AU  other 
objections  to  this  paragraph  are  waived. 
There  was  therefore  no  error  In  OTerruling 
the  demurrer  to  it. 

[2]  The  appellant  next  Insists  that  the 
facts  alleged  in  the  second  paragraph  of 
complaint  show,  among  other  things,  that 
the  appellee  was  himself  guilty  of  negligence 
which  was  the  proximate  cause  of  his  injury. 

According  to  the  averments  of  this  para- 
graph of  complaint,  as  the  train  approached 
the  town  of  Upland  it  began  to  slow  down, 
and  plaintiff,  believing  that  it  would  come  to 
a  full  stop,  left  his  seat  and  went  to  the 
front  end  of  the  car  In  which  he  was  riding, 
when  the  brakeman  on  the  car  asked  him  If 
he  got  off  there,  and  on  receiving  an  affirma- 
tive answer  opened  the  door  of  the  car  and 
said,  "All  right;"  that  it  was  about  2:30 
a.  m.;  that  the  said  night  was  dark;  that 
no  lights  were  displayed  at  the  station;  that 
appellee  was  led  to  believe  from  the  remarks 
and  itction  of  the  brakeman  that  the  train 
would  stop,  and  that  he  went  ap<m  the  plat- 
form and  the  steps  of  the  car  for  the  pur^ 
pose  of  alighting;  that  the  train  did  not 
stop;  that  its  speed  was  increased,  and  that 
appellee,  believing  that  he  would  be  carried 
past  the  station,  and  while  the  train  was 
running  not  more  than  five  miles  an  .hour, 
stepped  oft  the  train  to  the  platform  of  the 
station  at  a  time  when  it  was  so  dark  that 
he  could  not  see  his  way,  and  that  by  the 
motion  of  the  train  was  thrown  violently 
upon  the  brick  platform  with  sufficient  force 
to  severely  injure  him  and  to  render  him 
unconscious. 

[3]  Do  these  facts  show  negligence  on  the 
I>art  of  appellee  which  was  the  proximate 
cause  of  his  injury?  The  law  is  well  set- 
tled In  this  state  that  it  Is  not  negligence 
per  se  for  a  passenger  to  alight  from  a  mov- 
ing train.  The  circumstances  and  conditions 
under  which  he  acts  must  all  be  considered. 
Each  case  must  be  determined  en  its  own 
facts.  Pittsburgh,  etc.,  Ry.  Co.  v.  Miller,  83 
Ind.  App.  128,  70  N.  E.  1006 ;  Harris  v.  Pitts- 
burgh, etc.,  Ey.  Co.,  32  Ind.  App.  600,  70  N. 
E.  407;  Louisville,  etc.,  R.  Co.  v.  Crunk,  119 
Ind.  542,  21  N.  E.  31,  12  Am.  St.  Rep.  443. 

If  the  facts  pleaded  show  that  the  appel- 
lee was  at  fault  In  leaving  the  train  as  he 
did,  and  that  he  thereby  contributed  to  his 
Injury,  th«i  the  demurrer  should  have  been 
sustained.  The  pleading  discloses  that  the 
plaintiff  voluntarily  left  the  train  whUe  It 
was  In  motion.  The  only  excuse  he  gives  for 
so  doing  is  that  he  saw  the  speed  of  the 
train  was  being  increased,  and  that  he  would 
be  carried  past  the:  station  where  he  wished 
to  get  off  the  train.  He  does  not  all^e  that 
anything  was  said  or  done  by  any  of  the 


employes  of  appellant  that  Induced  blm  to 
alight.  The  only  thing  the  employes  did,  ac- 
cording to  his  complaint,  was  to  lead  him  to 
believe  that  the  train  would  stop.  The  con- 
versation with  the  brakeman.  which  he  says 
caused  him  to  so  believe,  took  place  when  he 
left  his  seat  and  went  to  the  front  end  of 
the  car  In  which  he  was  riding,  when  the 
brakeman  asked,  "Do  you  get  off  here?"  and, 
being  answered  in  the  affirmative,  'opened 
the  door  and  said,  "All  right."  This  aU  took 
place  while  appellee  was  yet  In  the  car.  Just 
before  or  at  the  time  that  the  brakeman 
opened  the  door.  The  act  of  the  brakeman 
in  opening  the  door  and  saying,  "AU  right," 
cannot  be  construed  as  an  invitation  for  ap- 
pellee to  alight  before  the  train  came  to  a 
standstill.  The  most  appellee  claims  is  that 
he,  being  thereby  led  to  believe  "that  the 
train  would  come, to  a  full  stop,  went  upon 
the  platform  and  steps  of  the  car  for  the 
purpose  of  alighting  therefrom,"  as  we  un- 
derstand him  to  mean,  when  the  train  should 
come  to  a  full  stop.  Nothing  else  was  said 
or  done  by  the  brakeman.  The  am>ellee, 
without  anything  more  being  said  or  done, 
walked  out  of  the  car  down  the  steps,  and 
alighted  from  a  moving  train  in  the  night- 
time .when  It  was  so  dark  that  he  could  not 
see  his  way.  The  appellee  knew  the  train 
had  not  stopped,  he  knew  the  speed  was  be- 
ing increased,  and,  believing  he  would  be 
carried  past  his  station,  stepped  off. 

There  Is  but  one  conclnsion  to  be  drawn 
from  the  facts  pleaded.  The  appellee  was 
guilty  of  such  negligence  as  will  preclude  a 
recovery.  The  demurrer  to  the  second' para- 
graph of  complaint  should  have  been  sus- 
tained. Pittsburgh,  etc.,  R.  Co.  v.  Miller, 
supra; 

As  said  in  the  case  Just  cited,  the  facts 
differentiate  this  case  from  those  in  whidi 
the  train  is  not  stopped  a  sufficient  time  to 
allow  the  passenger  to  leave  It  from  those  In 
which  he  Is  invited  or  directed  .by  the  train- 
men'to  alight,  and  also  from  those  in  which 
the  passenger's  action  is  influenced  by  his 
tender  age  or  other  incapacity. 

This  paragraph  of  complaint  Is  very  like 
the  first  paragraph  of  complaint  in  Jeffer- 
sonvllle,  etc.,  R.  Co.  v.  Swift,  28  Ind.  45», 
which  the  court  held  bad,  saying: 

"It  admits  that  the  plaintiff  voluntarily  leap- 
ed from  the  cars  while  they  were  in  motion — 
mnning  at  the  rate  of  one-third  their  usual  rate 
of  ai>eed — and  by  reason  thereof  received  the 
injuries  complained  of,  and  the  only  excuse  al- 
leged for  this  extremely  Imprudent  and  perilous 
act  is  that  the  train  was  being  run  past  Amity, 
where  he  wished  to  leave  it,  and  where  it  was 
the  duty  of  the  conductor  to  stop  the  train 
and  let  him  off.  These  facts,  however,  do  not 
afford  a  justification  of  ao  rash  an  act  as  tiiat 
of  leaping  from  the  train  when  in  motion.  Jef- 
fersonville  Railroad  Company  ▼.  Hendricin, 
Adm'r,  ante  [26  Ind.]  p.  228.  Admitting  tiiat 
those  having  charge  of  the  train,  in  negligent 
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disregard  of  thetr  daty,  were  mnning  It  past 
the  atatlon,  and  that  they  did  not  Intend  to 
atop  there,  BtiU  the  paraerraph  shows  that  the 
kijnry  to  the  plaintiff  was  the  immediate  result 
of  his  own  imprudent  and  rash  conduct;  and 
there  is  bo  principle  of  the  law  mor6  clearly  set- 
tled, or  more  universally'  recognized  hy  all  the 
courts,  than  that  in  suits  for  such  Injuries, 
though  the  defendant  may  have  been  guilty  of 
negligence,  yet,  if  the  plaintiff's  own  want  of 
reasonable  care  and  caution  directly  contributed 
in  producing  the  injury,  he  cannot  recover." 

In  Reibel  y.  Cincinnati,  etc.,  Ry.  Co.,  114 
Ind.  476,  17  N.  E.  107,  the  complaint  was 
beld  Insufladent,  tbe  court  saying: 

'The  general  rule  is  that  passengers  who  are 
injured  while  attempting  to  get  upon  or  off 
a  railroad  train  while  it  is  in  motion  cannot 
recover  for  their  injuries.  •  •  •  To  this  gen- 
eral rule  some  exceptions  have  been  recogniz- 
ed, one  of  which  is  where  the  passenger  is  ei- 
ther ordered  or  invited  by  the  company  or  its 
agents  to  get  on  or  off,  notwithstanding  the 
motion  of  the  train.  Cincinnati,  etc.,  R.  R.  Co. 
V.  Carper,  112  Ind.  26  [13  N.  E.  122,  14  N.  E. 
352,  2  Am.  St.  Rep.  144];  I>ake  Shore,  etc.,  R. 
Co.  V.  Pinchin,  112  Ind.  692  [13  N.  E.  677]; 
Evansville,  etc.,  R.  R.  Co.  v.  Duncan,  28  Ind. 
441  [92  Am.  Dec.  322].  But  a  passenger  must 
not  attempt  either  to  get  onto  or  off  a  train 
while  it  is  in  motion,- if  it  be  obviously  danger- 
ous to  make  the  attempt,  although  he  may  have 
been  advised,  or  even  ordered,  to  do  so  by  the 
servants  of  the  company.  2  Wood,  Railway 
Iiaw,  1127.  Such  an  attempt  is  at  the  peril 
of  the  passenger,  when  he  is  a  person  of  ordi- 
nary intelligence  and  not  acting  under  con- 
straint While  it  is  the  plain  duty  of  a  rail- 
road company  to  stop  its  train  at  the  place 
of  a  passenger's  destination  long  enough  to 
permit  him  to  get  off  with  safety,  the  fact  that 
a  train  is  about  to  pass  such  place  of  desti- 
nation without  stopping  does  not  justify  the 
passenger  in  incurring  any  serious  risk  by  jump- 
ing from  the  train.  In  such  a  contingency  the 
passenger's  remedy  is  against  the  company  for 
carrying  him  past  his  place  of  destination." 

In  England  t.  Boston,  etc.,  R.  Co.,  163 
Mass.  490,  27  N.  E.  1,  tbe  court  said: 

"The  plaintiff  acted  on  the  belief  that  the 
train  had  stopped  when  it  had  not  stopped, 
and  this  mistake  was  due  to  her  own  omission  to 
use  reasonable  care.  The  fact  that  it  was  dark 
where  she  attempted  to  alight  rendered  more 
caution  not  less  necessary  on  her  part.  To  step 
off  of  the  train  where  it  was  •  •  •'so  dark 
that  a  person  couldn't  see  where  he  or  she  was 
going,'  under  circnmstances  that  did  not  amount 
to  an  invitation  on  the  part  of  the  defendant 
to  do  BO,  or  an  assurance  that  it  was  safe  to  do 
so,  and  where  no  necessity  existed  for  doing  it, 
was  of  itself  a  contributory  act  of  carelessness 
on  the  part  of  the  plaintiff." 

And  in  tbe  case  of  Bast  Tennessee,  etc., 
B.  Co.  ▼.  Holmes,  97  Ala.  832,  837, 12  Soafb. 
286,  288,  tbe  court  said: 

"He  made  the  leap,  of  his  own  accord,  at 
great  peril  to  his  life  and  limb,  because,  as  it 
would  seem,  he  did  not  desire  to  be  carried  be- 


yond his  destination.  He  thus  took  the  risk 
of  his  own  reckless  venture,  and  the  defendant 
ought  not  to  be  made  to  pay  for  it.  There  was 
not  even  the  exciue  of  necessity  for  his  having 
done  so.  *  *  *  No  one  has  the  right  to 
leap  from  a  moving  train,  because  be  is  being 
carried  beyond  his  destination,  with  the  expec- 
tation of  claiming  from  the  railroad  company 
damages  for  any  injury  he  may  sustain.  His 
duty  is  to  remain  aboard,  and  demand  redress 
for  the  injury  that  may  have  been  done  to  him." 

See,  also,  Toledo,  etc.,  R.  Co.  v.  Wlngate, 
143  Ind.  125,  37  N.  B.  274,  42  N.  B.  477. 

[4]  THie  next  assignment  of  error  is  that 
the  court  erred  In  overruling  the  motion  in 
arrest  of  judgment;  the  contention  of  appel- 
lant being  tbat  both  paragraphs  of  tbe  com- 
plaint show  that  appellee  was  gollty  of  con- 
tributory negligence  wbich  was  tbe  proxi- 
mate cause  of  bis  injury.  It  is  a  sufflclent 
answer  to  this  objection  to  ,say  tbat  tbe  ap- 
pellant did  not  present  this  question  by  the 
demurrer  addressed  to  the  first  paragraph 
of  complaint,  and,  not  having  done  so,  the 
right  to  raise  the  question  by  a  motion  in 
arrest  of  judgment  is  denied  by  section  344, 
Bums  1914.  There  was  no  error  in  overrul- 
ing the  motion  in  arrest  of  judgment. 

Appellant  also  contends  tbat  the  court 
erred  In  giving  certain  instructions  to  the 
jury.  Instruction  No.  3  given  at  tbe  request 
of  appellee  is  as  follows: 

"I  instmct  yon  that  there  is  no  legal  obli- 
gation upon  a  passenger  upon  a  regular  railroad 
passenger  train  to  notify  the  conductor  of  such 
train  of  his  point  of  destination.  The  railroad 
company  by  the  sale  of  a  ticket  to  such  a  pas- 
senger already  knows  his  destination,  and  the 
conductor  of  its  train  is  but  the  servant  of  such 
company,  and  is  bound  by  its  knowledge.  So 
in  this  case,  if  you  believe  from  the  evidence 
that  the  plaintiff  bought  a  ticket  for  the  town 
of  Upland,  Ind.,  of  the  defendant's  agent  at  Gas 
City,  and  with  said  ticket  went  upon  a  passen- 
ger train  of  the  defendant  for  transportation  to 
said  town,  I  then  instruct  you  it  was  the  duty 
of  the  conductor  of  said  train  and  of  the  other 
of  defendant's  employes  and  servants  upon  said 
train  to  know  the  destination  of  said  plaintiff 
and  to  stop  said  train  at  said  town  of  Upland  a 
reasonable  length  of  time  to  allow  the  plaintiff 
to  alight  therefrom." 

Appellant  insists  that  this  Instmction  is 
erroneous  because  it  is  not  appIicaUe  to  tbe 
evidence  or  relevant  to  the  Issues,  is  mis- 
leading, and  invades  the  province  of  tbe 
jury.  The  contention  of  appellant  is  tbat  it 
is  the  duty  of  a  person  going  upon  a  train 
to  make  known  to  the  conductor  or  i>erson  in 
charge  of  tbe  train  his  destination,  especial- 
ly if  his  destination  is  a  flag  station  where 
tbe  train  does  not  stop  regularly. 

In  Chattanooga,  eta,  R.  Co.  ▼.  Ityon,  88 
Oa.  16,  15  S.  E.  24,  16  Ia.  R.  A.  867,  82  Am. 
St  Rep.  72,  it  was  beld  that,  when  a  rail- 
road company  sells  a  ticket  to  a  flag  statloa 
at  wbicb  its,  trains  do  not  stop  unless'  slg- 


Digitized  by 


Google 


486 


123  NORTHEASTERN  REPORTER 


(iDd. 


naled  to  do  so  for  the  purpose  of  receiving 
passengers  or  when  there  are  on  board  pas- 
sengers tor  sudi  station,  It  Is  ordinarily  the 
duty  of  the  conductor  to  ascertain  from  the 
passenger  before  reaching  such  station  that 
such  is  the  passenger's  destination  and  to 
stop  the  train  there  for  the  purpose  of  allow- 
ing the 'passenger  to  leave  the  train.  This 
rule,  under  special  circumstances,  is  subject 
to  exceptions.  The  Supreme  Court  of  Geor- 
gia In  the  case  last  dted  said : 

"The  holder  of  a  ticket  has,  ordinarily  the 
right  to  assume,  when  he  bnys  it,  that  the  com- 
pany will  safely  land  him  at  bis  destination. 
Accordingly  he  has  the  right  to  presame  that 
the  conductor  will  call  for  his  ticket  before 
reaching  the  station  specified,  and  thus  obtain 
notice  *  •  *  that  he  desires  to  stop  at  such 
station.  •  •  •  There  may  be  drcumstanc- 
68  under  which  a  passenger  for  a  flag  station  is 
carried  beyond  his  destination  whrai  it  would 
not  be  fair  or  jiist  to  attribute  the  fact  to  the 
company's  negligence.  In  a  recent  Texas  case, 
Gulf,  etc.,  Co.  V.  Ryan  [Tex.  App.]  18  S.  W. 
866,  it  appeared  that  the  defendant  in  error 
bought  a  ticket  to  a  flag  station,  knowing  it 
was  such,  and  that  trains  did  not  stop  there 
'unless  some  request  was  made  upon  the  con- 
ductor to  do  so.'  It  would  seem  that  he  bought 
the  ticket  with  the  knowledge  that  he  must  no-' 
tify  the  conductor  of  his  destination,  and,  fail- 
ing to  do  so,  it  was  held  that  he  was  not  en- 
titled to  recover.  Aside  from  instances  like 
this,  there  may  be  other  occasions,  •  •  • 
when  the  conductor  will  be  prevented,  without 
fault  on  his  part,  from  ascertaining  in  time 
the  desire  of  the  passenger  to  stop  at  a  flag 
station,  or  when,  under  the  circumstances,  it  is 
manifestly  the  duty  of  the  passenger  to  see  to 
it  that  the  conductor  has  the  necessary  infor- 
mation.  In  cases  of  doubt  as  to  who  should 
take  the  initiative,  the  question  may  very  prop- 
erly be  left  to  the  jury." 

[S,  8]  The  general  rule  la  that,  in  the  ab- 
sence of  a  rule  of  the  carrier,  known  to  the 
passenger,  requiring  the  passenger  for  a  flag 
station  to  notify  the  conductor  of  the  train 
of  their  ticket-stipulated  destlnatiwi  before 
arrival  thereat,  there  is  no  primary  obliga- 
tion on  such  ticket  passenger  to  notify  the 
conductor  of  such  passenger's  destina- 
tion. In  the  absence  of  audi  a  rule,  so 
known  or  promulgated  as  to  bind  the  passen- 
ger, the  ticket  sold  by  the  carrier  to  the  pas- 
senger la  conclusive  notice  to  the  carrier  of 
the  fact  of  such  passenger's  destination. 
Loulsvlilev  etc,  R.  Co.  t.  Fuqua,  187  Ala. 


464,  65  South.  396,  62  Ii.  R.  A.  (N.  S.)  668; 
San  Antonio,  etc.,  Co.  v.  Dykes  (Tex.  Civ. 
App.)  45  S.  W.  758;  Missouri,  etc.,  Co.  T. 
Glass,  46  Tex.  Civ.  App.  126,  102  S.  W.  447 ; 
Chattanooga,  etc,  R.  Co.  v.  Lo^on,  supra; 
LouisvUle,  etc.,  R.  Co.  v.  Seale,  172  Ala.  480, 
55  South.  237;  Ft.  Smith,  etc.,  R.  Oo.  ▼. 
Ford,  34  Okl.  576,  126  Pac  746,  41  L.  R.  A. 
(N.  S.)  745. 

W6  are  aware  of  the  fact  that  there  are 
cases  where  a  different  'rule  has  been  an- 
nounced, but,  as  a  rule,  there  were  facta  suf- 
ficient in  each  instance  to  distinguish  such 
cases  from  the  one  now  under  consideration, 
such  as  a  rule  requiring  the  passenger  to 
notify  the  conductor,  knowledge  on  the  part 
of  the  passenger  that  the  train  would  not 
stop  unless  the  conductor  wEls  notified,  etc. 
Rock  Island,  etc,  R.  Co.  v.  Stevens,  84  Ark. 
436,  106  S.  W.  1032,  108  8.  W.  617,  16  L.  R. 
A.  (N.  S.)  1132.  We  find  no  error  in  the 
giving  of  the  Instructioits. 

The  judgment  must  be  reversed,  however, 
on  account  of  the  error  In  overruling  the  de- 
murrer to  tlie  second  paragraph  of  com- 
plaint. 

Judgment  reversed,  with  instructions  to 
sustain  demurrer  to  the  second  paragraph  of 
the  complaint  and  for  further  proceedings 
not  inconsistent  with  this  (pinion. 


(TO  Ind.  App.  713) 

BOARD  OF  COM-RS  OP  MADISON  OOUN- 
TT  V.  ROLAND  et  al.    (No.  9908.) 

(Appellate,  Court  of  Indiana.     June  6,  1919.) 

Appeal  from  Superior  Court,  Delaware  Coun- 
ty;   Rot>ert  Bf.  Van  Atta,  Judge. 

Action  between  the  Board  of  Commissioners 
of  Madison  County  and  Daniel  Ia  Boland  and 
others.  Judgment  in  favor  of  the  latter,  and  the 
former  appeals.    Appeal  dismissed. 

Walter  Vermillion,  of  Anderson,  for  appellant 
Leffler,-  Ball    ft    Needham,   of   Munde,   and 
Bagot  &  Free,  ot  Anderson,  for  appellees. 

PER  CURIAM.  Appellant's  brief  in  this  case 
is  in  sutwtantially  the  same  condition  as  was  the 
brief  in  the  cause  of  Palmer  v.  Beall,  60  Ind. 
App.  208,  110  N.  E.  218,  and  the  brief  in  the 
cause  of  Curry  v.  City  of  Evanaville,  56  Ind. 
App.  143,  104  N.  B.  078. 

C>n  authority  of  those  cases,  this  appeal  ia  dis- 
missed. 
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OBTHET  ▼.  BOWDEN, 

(Court  of  Appeals  of  N«w  Tork. 
1919.) 

1.  MoKTOAGEa  €=>264  —  Rights  or  Mobt- 
OAOXE  Against  Bemote  AsaiaiiEBS. 

A  mortgagee,  induced  by  fraad  to  assign 
the  mortgage,  has  no  remedy  against  a  subse- 
quent bona  fide  assignee  thereof  for  value. 

2.  Apfeai.  and  Ebbob  «=s>1094(3)— Findings 
— Conclusiveness. 

Findings  by  the  Special  Term,  unanimously 
affirmed  by  the  Appellate  Division,  are  binding 
upon  the  Court  of  Appeals. 

3.  MoBTOAGEs  ^=>264— Foeeclosi7bi>— Bona 
iiiDB  HoLDEB  —  Fbaitd  or  Holding  Tbtis- 
tees. 

Where  trustees  of  an  estate  had  obtained  a 
mortgage  from  the  mortgagee  through  the 
fraud  of  one  of  such  trustees,  they  were  not 
bona  fide  holders  of  the  mortgage  for  value,  and 
could  not  have  foreclosed  the  mortgage  as 
against  the  defrauded  mortgagee. 

4.  MOBTOAGEB.  <S=>264— OBTAINING  MOBIGAGB 
BT  FBAUD — PUBCHASB  BY  ESTATB— DKFECJTS. 

Where  plaintiff,  as  substitute  trustee  of  a 
decedent's  estate,  took  over  a  mortgage  secured 
from  the  mortgagee  by  the  fraud  of  his  prede- 
cessoTS,  plaintiff  held  the  mortgage  subject  to 
all  its  defects  and  imperfections  and  all  equi- 
ties existing  in  behalf  of  the  defrauded  mort- 
gagee as  against  the  assignment  to  the  estate, 
which  paid  out  no  money  therefor,  and  parted 
with  nothing  save  possibly  its  right  to  make 
trustees  account  further. 

'5.  Mobtgaoes  iS=3264^Absignkent— Consid- 

BBATIOte. 

The  release  of  two  trustees  of'an  estate  by 
judicial  settlement  of  their  accounts  did  not 
act  as  a  valid  consideration,  as  the  acceptance 
of  the  mortgage  for  moneys  due  the  estate 
from  its  trustees,  who  procured  the  mortgage 
from  mortgagee  through  the  fraud  of  one  of 
them,  where  none  of  the  estate's  money  went 
into  the  mortgage. 

6.  Vendob  and  Pubchaseb  «=>237— Consio- 

EBAHOK  —  ITEKOEDENT  DSBT  —  PbIOB  EQUI- 
TIES. 

The  mere  existence  of  a  precedent  debt  is 
not  sufficient  consideration  to  support  a  con- 
veyance as  against  prior  equities,  even  when  it 
is  accepted  in  absolute  payment  and  satisfac- 
tion of  the  antecedent  debt. 

7.  Afpbai,  and  Ebiiob  ®=9l085  —  TTnaniuous 
AraTBUANCK  —  Evidence  or  Finding  — 
Tbial — Exceptions. 

While  a  unanimous  affirmance  of  the  find- 
ings of  the  Special  Term  by  the  Appellate 
Term  fore<doses  the  Court  of  Appeals  from 
examining  the  record  to  see  whether  there  is 
evidence  to  sustain  a  finding,  yet  exceptions 
during  the  trial  may  be  passed  upon. 

8.  ExECOTOBS  AND  Adihnistbatobs  «=»618 
(1)— Accounting  and  Subbooatd's  Dkcbes 
AS  Evidence.  '' 

In  an  action  to  foreclose  a  mortgage  de- 
fended on  the  ground  that  it  was  obtained  from 
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the  mortgagee  by  the  fraud  of  the  plaintiff  es- 
tate's trustee,  the  accounting  and  surrogate's 
decree  showing  its  assignment  to  the  estate 
by  such  former  trustee  for  trustee's  debt,  was 
no  evidence  that  estate  money  had  been  in- 
vested by  such  trustee  in  the  mortgage. 

9.  HOBTGAGES      &=>2G4:  —  FOBEOLOBUBE — COR- 

aiDEKATioN— Indebtedness. 
Where  the  trustee  of  an  estate  personally 
obtained  mortgage  from  mortgagee  by  fraud, 
his  transfer  of  the  mortgage  to  the  estate  in 
payment  of  his  personal  indebtedness  would  not 
constitute  a  consideration  from  the  estate. 

10.  Mobtgaoes    $=^64— Fobeclosube— Bub- 
DKH  or  Pboof— Bona  Fide  Pubchaseb. 

In  an  action  by  a  substituted  trustee  of 
an  estate  to  foreclose  a  mortgage  fraudulently 
secured  from  mortgagee  by  his  predecessor, 
where  it  appeared  that  mortgagee  rpoeived 
nothing  from  the  assignment,  the  burden  was 
upon  the  estate  as  holder  to  show  by  (Sompe- 
tent  evidence  that  the  mortgage  had  been  tak- 
en without  notice  and  for  value. 

11.  Evidence  «=>318(1)— Heabsat— Tbustees' 
Account. 

In  action  by  substituted  trustee  of  an  es- 
tate to  foreclose  a  mortgage  obtained  by  his 
predecessors  from  the  mortgagee  through  fraud, 
the  statement  in  the  account  rendered  by  such 
former  trustees  that  they  had  invested  some 
of  the  money  of  the  estate  in  the  bond  and 
mortgage  was  a  self-serving  declaration,  not 
binding  upon  mortgagee,  who  was  not  a  party 
to  the  accounting  proceedings,  and  as  to  mort^ 
gagee  was  mere  hearsay. 

Hiscock,  C.  J.,  and  Hogan,  X,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Herman  W.  Orthey,  as  substi- 
tuted trustee  under  the  last  will  and  testa- 
ment of  Frederick  Westptaal,  deceased, 
agaiiiBt  Appolonia  Bowden,  defendant  From 
a  Judgment  of  the  Appellate  Division,  Second 
Department  a77  App.  Dlv.  928,  163  N.  Y. 
Supp.  1125),  affirming  a  Jndgraent  of  the 
Special  Term  in  favor  of  the  plaintiff,  the 
defendant  appeals.  Judgment  reversed,  and 
new  trial  granted. 

The  action  is  to  foreclose  a  mortgage,  the 
defense  of  the  defendant,  Appolonia  Bowden, 
the  mortgagee,  being  that  an  assignment 
from  ber  of  the  mortgage  was  obtained  by 
fraud,  and  that  the  plaintiff  is  not  a  bolder 
for  value. 

James  O.  Pnrdy,  of  Brooklyn,  for  appel- 
lant 

L.  E.  Rogers  and  John  M.  Zum,  both  of 
Brooklyn,  for  respondent 

CRANE,  J.  [1,2]  Appolonia  Bowden  war 
Induced  by  ber  son-in-law,  Julius  Scharmann, 
through  fraud  to  make  an  assignment  of  tbe 
mortgage  In  question  to  him.  She  has  no 
remedy  against  a  bona  flde  holder  thereof 
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for  yaluft  The  question  presented  by  this 
appeal  Is  whether  upon  the  findings  of  the 
trial  court  which  have  been  unanimously  af- 
firmed the  plaintiff  appears  to  be  a  holder 
for  value. 

Prior  to  August  1,  1905,  Appolonla  Bow- 
den  was  the  owner  of  premises  at  the  north- 
west J  corner  of  Bogart  and  Cook  streets, 
Brooldyh,  N.  T.  She  conveyed  the  same  to 
Abraham  Bogan  and  Isaac  Nishman,  taking 
back  a  purchase-money  mortgage  dated  on 
that  day  for  $10,000.  Without  her  knowl- 
edge or  consent  her  son-ln-Iaw,  Julius  Schar- 
mann,  who  conducted  the  transactions,  had 
the  mortgage  made  to  himself  as  a  Joint 
mortgagee  with  her. 

Through  false  and  fraudulent  representa- 
tions Julius  Scharmann  on  the  2d  day  of 
April,  1906,  obtained  from  Appolonla  Bow- 
den  an  assignment  of  this  mortgage  to  him- 
self, Julius  Scharmann,  and  Justus  Bleidner, 
as  sole  acting  trustees  under  the  last  will 
and  testament  of  Frederick  Westphal,  de- 
ceased. The  assignor  received  no  considera- 
tion whatever  for  this  assignment,  although 
Scharmann  thereafter,  as  part  of  his  decep- 
tion, continued  to  pay  ^er  the  Interest  on  the 
mortgage.  The  circumstances  of  the  fraud 
are  Immaterial;  the  findings  in  this  particu- 
lar being  conclusive. 

[3]  By  decree  of  the  Surrogate's  Court, 
dated  June  12,  1909,  Justus  Bleidner  and 
Julius  Scharmann,  as  trustees,  were  per- 
mitted to  resign,  and  on  November  11,  1909, 
an  order  of  the  Supreme  Court  was  made, 
appointing  the  plaintUf  herein  as  a  trustee 
in  their  place  and  stead. 

Thereupon,  and  on  the  18th  day  of  Novem- 
ber, 1909,  for  a  recited  consideration  of  $1, 
said  Scharmann  and  Bleidner  assigned  Mrs. 
Bowden's  mortgage,  which  they  had  held  up 
to  that  time,  to  Herman  W.  Orthey  as  sub- 
stituted trustee.  There  was  some  question 
at  the  time  of  the  resignation  and  account- 
ing of  the  two  trustees  as  to  the  sufficiency 
of  the  security  of  the  Bowden  mortgage 
which  appeared  as  an  asset  of  the  estate,  and 
Scharmann,  in  order  to  allay  any  doubts, 
gave  bis  personal  bond  guaranteeing  the 
payment 

It  has  been  found  by  the  trial  Judge  that 
in  their  accounting  the  trustees  Included  the 
mortgage  of  $10,000  as  an  asset.  The  six- 
teenth finding  In  this  particular  Is  as  fol- 
lows: 

"  •  •  •  The  said  trustees  duly  presented 
an  account  of  proceedings,  supplementbig  an 
account  tEeretofore  filed  by  them,  which  ac- 
counts of  proceedings  were  exaasined  by  the 
plaintiff  herein  and  by  beoeficiariee  of  the 
trusts  contained  in  the  will  of  Frederick  West- 
phal, deceased,  and  which  accounts  of  proceed- 
ings showed  and  set  forth  that  the  acting  trus- 
tees, Julius  Scharmann  and  Justus  Bleidner, 
had  00  April  2,  1906,  invested  in  the  bond  and 
mortgage  made  by  the  defendants,  Bogan  and 
Nishman,  to  Appolonia  Bowden  and  the  said 
Julius  Scharmann,  dated  August  1,  1905,  and 


subsequently  on  April  2,  1906,  assigned  by  the 
said  Appolonla  Bowden  and  Julius  Scharmana 
to  the  said  sole  acting  trnstees  of  the  estate 
of  Frederick  Westphal,  deceased,  the  sum  of 
$10,000,  moneys  of  the  estate  of  Frederick 
Westphal,  deceased.    •    •    • " 

There  Is  no  finding  that  any  money  of  the 
trust  estate  was'  Invested  by  these  trustees 
In  this  mortgage.  The  finding  merely  is 
that  these  trustees  represented  that  such 
was  the  case.  On  the  contrary,  the  trial 
Judge  found  by  farther  findings  of  fact  num- 
bered 13  and  14  as  follows: 

"(13)  That  the  signature  of  the  said  defend- 
ant Bowden  to  the  said  instrument  was  obtain- 
ed by  the  said  Julius  Scharmami  with  the  in- 
tent to  defraud  and  deprive  the  said  defendant 
Bowden  of  the  said  bond  and  mortgage. 

"(14)  That  no  consideration  was  received  by 
the  defendant  Bowden  for  the  said  instrument 
or  for  the  bond  and  mortgage  referred  to  there- 
in." 

One  thing  Is  certain.  Up  to  November  18, 
1909,  the  two  trustees,  Scharmann  and  Bleid- 
ner, could  not  have  foreclosed  the  mortgage 
as  against  the  defendant  Bowden.  They 
were  not  bona  fide  holders  for  value.  No 
money  of  the  estate  had  been  Invested  in  the 
mortgage.  The  finding  is  specific  that  Mrs. 
Bowden  did  not  receive  a  dollar  as  consid- 
eration for  the  assignment.  One  of  them 
was  also  guilty  of  fraud  in  obtaining  the 
mortgage.  Scharmann  and  Bleidner  were 
not  acting  as  individuals,  but  took  the  as- 
signment of  the  mortgage  to  themselves  as 
acting  trustees  for  the  Westiphal'  estate. 
What  has  happened  since  November  18, 1909, 
to  create  a  consideration?  Nothing  has 
happened  except  the  discharge  of  these 
trustees  apon  an  accounting  In  which  they 
turned  over  the  mortgage  as  an  asset 

[4,  S]  The  estate  at  that  time  paid  them 
no  money;  It  parted  '^Ith  nothing  except 
possibly  its  right  to  make  them  account  fur- 
ther. The  plaintiff  as  substituted  trustee 
took  over  the  property  of  the  estate-  held  by 
bis  predecessors  subject  to  all  Its  defects  and 
imperfections  and  all  the  equities  existing  In 
behalf  of  Mrs.  Bowden  as  against  the  as- 
signment of  this  mortgage.  If  Mrs.  Bowden 
received  no  consideration  for  the  mortgage, 
when  was  the  $10,000  of  the  estate  moneys 
invested  in  it?  There  Is  no  finding  upon  the 
matter.  The  release  of  the  two  trustees  by 
the  Judicial  settlement  of  their  accounts 
could  not  act  as  a  valid  consideration,  as  the 
acceptance  of  the  mortgage  for  moneys  whldi 
might  be  due  to  the  estate  from  S(diarmann 
and  Bleidner  would  not  constitute  a  valuable 
consideration  such  as  bars  out  prior  equities. 
It  is  said  that  Scharmaun  may  have  been 
indebted  to  the  trust  estate  for  moneys 
withdrawn  by  himself  from  the  trust  funds, 
and  that  there  would  be  a  consideration  in 
whatever  manner  or  at  whatever  time  the 
$10,000  were  paid  out  of  the  estate  funds. 
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But  if,  as  is  quite  apparent  from  these  find- 
Inga,  the  $10,000  or  no  part  of  it  went  into 
the  mortgage  or  to  Mrs.  Bowden,  but  was 
used  by  the  trustees  for  some  other  purpose, 
the  acceptance  in  1911  by  this  plaintiff  as 
substituted  trustee  of  the  mortgage  as  pay- 
ment for  tltis  indebtedness  would  not  be  a 
consideration  for  the  purposes  here  intended. 

[$]  It  is  generally  admitted  that  the  mere 
existence  of  a  precedent  debt  Is  not'  a  suffi- 
cient consideration  to  support  a  conveyance 
as  against  prior  equities,  not  even  when  it 
Is  accepted  in  absolute  payment  and  satis- 
faction of  an  antecedent  debt.  Weaver  v. 
Barden,  49  N.  Y.  286,  293;  Duncomb  v.  N. 
Y.,  H,  ft  N.  R.  K.  Co.,  84  N.  Y.  190;  Ten 
Eyck  V.  Witbeck,  135  N.  Y.  40,  81  N.  B.  994, 
31  Am.  St  Rep.  809;  Ho  wells  v.  Hettrick,  160 
N.  Y.  308,  54  N.  B.  677. 

The  mere  statement  of  a  consideration 
without  giving  the  facts  may,  for  a  case 
like  this,  be  merely  a  conclusion  of  law. 
The  findings,  however,  do  not  rest  with  any 
such  contusion,  for  they  fairly  state  what 
this  consideration  was  supposed  to  be,  viz., 
the  acceptance  by  the  substituted  trustee  of 
the  $10,000  mortgage  as  a  valid  asset  of  the 
estate  and  the  discharge  of  the  accounting 
trustees  from  liability  for  this  amount 

As  above  stated,  such  a  payment  and  dis- 
charge for  money  due  from  the  trustees  do 
not  constitute  such  a  valuable  consideration 
as  to  bar  out  Mrs.  Bowden's  equities. 

[7-10]  Even  if  we  do  not  read  these  find- 
ings as  I  have  here  stated  and  adopt  the  view 
that  there  is  a  suflJclent  finding  of  fact  that 
the  estate  of  Westphal  Invested  $10,000  in 
the  Bowden  mortgage  in  1906,  yet  the  -con- 
clusion to  which  we  come  must  be  the  same. 
As  above  stated,  Mrs.  Bowden,  the  assignor, 
received  nothing.  The  only  evidence  to  sus- 
tain a  finding  that  the  trustees  paid  $10,000 
for  the  assignment  Of  this  mortgage  is  the 
accounting  proceeding  which  was  offered  in 
evidence.  While  we  are  foreclosed  by  the 
nnnnlmous  affirmance  from  examining  the 
record  to  see  whether  there  is  evidence  to 
sustain  a  finding,  yet  we  may  pass  upon  the 
exceptions  taken  during  the  trial.  The  ac- 
count of  proceedingrs  of  Julius  Scharmann 
and  Justus  Bleldner,  as  sole  qualified  trus- 
tees, filed  October  15,  1908,  in  the  Surrogate's 
Court,  was  offered  In  evidence,  and  recelv'ed 
over  objection  and  exception.  The  objeo 
tion  was  to  its  materiality  and  relevancy, 
and  that  It  was  not  In  any  way  binding  upon 
the  defendant  Bowden. 

While  the  accounting  and  the  surrogate's 
decree  following  might  have  been  received 
for  the  purpose  of  showing  that  the  assign- 
ment of  this  mortgage  was  held  as  an  asset 
of  the  estate,  and  that  Scharmann  and  Bleld- 
ner had  been  aUowed  for  It  In  the  final  settle- 


ment, it  was  no  evidence  that  the  estate 
money  had  been  Invested  by  them  in  the 
mortgage,  and  that  at  the  time  of  the  Bow- 
den assignment  to  them  as  trustees  they  had 
taken  the  estate  money  for  such  a  purpose. 
Mrs.  Bowden  got  no  money  at  the  time  of  the 
assignment  in  1906,  and  there  is  no  evidence 
that  the  estate  paid  out  $10,000  to  any  one 
at  that  time,  or  at  any  time  until  the  allow- 
ance of  tills  amount  to  Hcharmann  and  Bleld- 
ner on  the  accounting  in  1909.  Scharinann, 
who  had  defrauded  Mrs.  Bowden,  might  Just 
as  well  have  defrauded  the  estate  and  have 
taken  this  mortgage  and  given  it  to  the  es- 
tate to  cover  up  his  misdoings.  As  above 
stated,  «uCh  a  payment  of  his  personal  in- 
debtedness would  not  constitute  considera- 
tion. Whether  this  be  so  or  not  we  do  not 
know,  but  when  it  at>peared  that  Mrs.  Bow- 
den received  nothing  for  the  assignment  the 
burden'  was  upon  the  holder  to  show  that 
the  mortgage  had  been  taken  without  notice 
and  for  value.  This  was  not  done  except  by 
Incompetent  evidence. 

[11]  The  account  as  made  up  by  the  trus- 
tees contained  this  recital : 

"On  April  2,  1906,  we  invested  the  sum  of 
ten  thousand  dollars  on  bond  and  mortgage 
covering  the  improved  real  property  situated 
on  the  northwesterly  corner  of  Cook  and  Bo- 
gart  streets,  Brooklyn,  New  York  City,  which 
said  mortgage  was  made  by  Abraham  Bogan 
and  Isaac  Nishman  to  Appolonia  Bowden  and 
Julius  Scharmann,  •  *  *  and  which  was  as- 
signed to  ps  by  said  Appolonia  Bowden  and 
Julius  Scharmann,  by  assignment  dated  April 
2,  1906." 

This  was  a-  self-serving  declaration,  not 
binding  upon  Mrs.  Bowden,  who  was  not  a 
party  to  the  accounting  proceedings;  as  to 
her  it  was  mere  hearsay.  At  the  time  of  the 
trial  Scharmann  was  dead,  and  Bleldner 
knew  nothing  about  the  transaction.  Such 
a  written  statement,  unsupported  by  othet 
testimony,  was  no  evidence  of  the  fact  as 
against  strangers  to  the  accounting. 

The  exception  taken  was  good ;  It  touched 
a  vital  point  and  likewise  requires  a  re- 
versal of  the  judgment 

It  appearing,  therefore,  that  the  plaintiff 
In  this  case  is  in  no  better  position  as  to  this 
mortgage  than  his  predecessors  in  title  and 
that  they  could  not  foreclose  the  mortgage, 
not  being  holders  in  good  faith  and  for  value, 
this  judgment  must  be  reversed,  and  a  new 
trial  granted,  coists  to  abide  the  event 

CHASE,  COLLIN,  and  CUDDEBACK,  JX, 
concur. 

McLATTOHLIN,  J.,  concurs  on  ground  last 
stAted  In  opinion. 

HISCOCK,  C  J.,  and  HOOAN,  J^  dissent 

Judgment  reversed,  etc. 
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(m  N.  T.  SU) 
FIBST  NAT.   BANK   of   ANN    ABBOB, 
MICH.,  V.  FARSON  et  aL* 

(Court  of  Appeal*  of  New  York.    April  22, 
191».) 

1.  Pabtnebship  iS=3l27— "Commebciai,  Pabt- 

NKBSHDP"    —    "TBADIKa      PABIREBBHIP"    — 

What  Abe. 
A  partoersUp  engaged  in  carrying  on  the 
bnainess  of  buying  and  selling  bonds  and  other 
securities  is  a  trading  or  commercial  partner- 
ship, and  each  partner-  possesses  the  powers 
the  law  attributes  to  a  member  of  such  a  firm. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Commercial  Part- 
nership; First  and  Second  Series,  Trading 
Partnership  ] 

2.  Pabtnebship   @=>128— Thading  Pabtneb- 

SBIF — POWEBS   OF    PABTNEB. 

Under  Partnership  Law,  §  5,  each  member 
of  a  trading  partnership  is  impliedly  empower- 
ed to  conduct  the  business  in  the  way  usual  to 
that  class  of  business  or  to  his  partnership; 
each  partner  being  a  principal,  and  as  to  each 
other  partner  a  general  agent. 

3.  Pabtnebship  <3=>129— Tbadihg   Pabtneb- 
ship—Powebs  OF  Pabtneb. 

A  member  of  a  trading  or  commercial  part- 
nership has,  through  implication,  the  power 
to  buy  and  sell  the  artides  dealt  in,  to  bor- 
row money  for  the  business,  and  to  giye  notes 
and  checks  of  the  partnership ;  such  acts  being 
within  the  general  usages  and  methods  of  such 
partnerships. 

4.  Pabtnebship  <8=>147  —  Tbadino  Pabtneb- 
ship—Powebs  OF  Pabtneb— GuABANTT  ob 

StTBETTSHIP. 

A  member  of  a  commercial  partnership  has 
no  implied  authority  to  bind  his  partners  or 
the  firm  by  contracts  of  guaranty  or  surety- 
ship either  for  himself  individually  or  for  third 
persons. 

6.  Evidence  «=>21  —  Pabtnebship  «=»147  — 
Judicial  Notiob— Authoeity  of  Pabtneb 
— CusToii  AND  Usage— GuABANTT. 
The  power  of  a  member  of  a  commercial 
partnership  engaged  in  buying  and  selling  se- 
curities to  guarantee  the  payment  of  securi- 
ties  sold  can  only  be  implied  from  such  a  cus- 
tom or  usage  in  the  business,  and  the  courts 
cannot  take  judicial  notice  of  such  power. 

6.  Pbincipal  and   Agent  i3=»U0(1)— <5uab- 
antt  ob  subettship. 

The  power  of  an  agent  to  bind  the  principal 
in  contracts  of  guaranty  or  suretyship  can  only 
be  charged  against  the  principal  by  necessary 
implication,  where  the  duties  to  be  performed 
cannot  be  discharged  without  the  exercise  of 
such  power,  or  where  such  power  is  the  cus- 
tomary and  necessary  incident  to  the  authority 
delegated. 

7.  Pabtnebship   <s=>217(1)  —  Authobitt   or 
Pabtneb— Bttbden  of  Pboof. 

When  a  party  takes  a  guaranty  to  which 
a  firm  name  is  signed,  the  burden  of  proof  is 
on  him  to  show  partner  who  signed  such  firm 


name  had  authority  from  one  of  the  legitimate 
sources  to  do  so. 

Appeal  from  Supreme  CoQrt,  Appellate 
DivifdcHi,  First  Department 

Action'  by  the  First  National  Bank  of  Ann 
Arbor,  Mich.,  against  John  Farson  and  Wil- 
liam Farson,  indlTidually  and  as  copartners 
doing  business  under  the  firm  name  and 
style  of  Farson,  Son  &  Co.  From  a  Judg- 
ment of  the  Appellate  Division  affirming  a 
Judgment  for  plaintiff  after  trial  without 
jury  (178  App.  Div.  186,  165  N.  T.  Snpp.  U9), 
defendants  appeal,  Beversed,  and  new  trial 
granted. 

Simon  Fleischmann,  of  Buffalo,  and  Wal- 
ter H.  Pollak,  of  New  York  City,  for  appel- 
lants. 

Arnold  Ii.  Davis,  of  New  York  City,  for 
respondent ' 

COIililN,  J.  The  plaintiff  recovered  a 
Jndgment  In  the  amount  of  the  face  value  of 
five  bonds  of  the  Eden  Irrigation  &  Land 
Company,  in  virtue  of  a  guaran^  executed 
in  the  name  "Farson,  Son  &  Co."  The  claim 
of  the  defendants  is  that  the  member  of 
"Farson,  Son  &  Co."  who  executed  the  guar- 
anty, in  executing  It,  exceeded  his  autliority. 
The  findings  of  fact  of  the  Trial  Term  were 
unanimously  affirmed  by  the  Appellate  Divl- 
sion. 

The  cardinal  fax;ts  are:  At  the  times 
Involved,  John  Farson,  Sr.,  and  the  defend- 
ant John  Farson  were  the  members  of  a 
general 'partnership  In  the  name  of  Farson, 
Son  &  Co.  They,  as  the  partnership,  car- 
ried on  the  business  of  buying  and  selUng 
bonds  and  other  securities.  On  or  about 
April  10,  1908,  a  salesman  of  the  firm  sold 
to  the  plaintiff  the  five  bonds  we  have  men- 
tioned. Each  bond  was  of  $1,000,  was  dat- 
ed January  1,  1907,  was  payable  January  1, 
1916,  with  Interest  payable  semiannually, 
and  was  owned  by  the  partnership.  The 
salesman,  in  negotiating  the  sale,  offered, 
on  behalf  of  the  partnership,  under  the  au- 
thorization of  Jolm  Farson,  Sr.,  to  guaran- 
tee the  principal  and  interest  of  the  bonds. 
In  closing  the  sale  the  cashier  of  the  part- 
nership, one  Parrott,  authorised  thereunto 
by  John  Farson,  Sr.,  delivered  to  the  plaln> 
tiff  through  the  mall  a  written  instrument 
with  the  signature  "John  Farson,  Son  & 
Go."  made  by  John  Farson,  Sr..  whidtt  con- 
tained, among  other  things,  the  stipulation: 

"For  value  received,  we  hereby  guarantee 
payment  of  principal  and  interest  promptly  at 
maturity  of  the  following  bonds,  namely:  [EVil- 
lowed  by  a  designation  of  the  five  bonds.]" 

The  acts  of  John  Farson,  Sr.,  were  per- 
formed by  him  purporting  to  act  as  a  m'em- 
ber  of  the  firm.  The  obligor  in  the  bonds 
did  not  pay  the  principal  sum  of  them  at 


4B9For  other  caiaa  see  same  topic  and  KSY-NUUBKR  in  all  Key-Nambered  Dlswts  and  Indexes 
*Reargiiment  denied  US  N.  B.  861, 
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matxsrity  or  at  any  time,  or  tbe  Interest  dne 
upon  tbem  from  July  1,  1915.  In  case  the 
defendant  Sobn  Faraon,  who  Is  tlie  surviv- 
ing member  of  the  partnership,  Is  liable  to 
the  plalntur  by  reason  of  the  guaranty,  Wil- 
liam Farson  is  also  liable,  by  reason  of  an 
agreement  between  him  and  John  Farson. 
The  finding  of  the  trial  court,  as  a  conclu- 
sion of  law,  "there  Is  now  due  and  owing 
from  the  defendants  and  each  of  them  to 
the  plaintiff  the  principal  sum  of  the  face 
value  of  the  bonds  and  the  unpaid  Interest," 
was  duly  excepted  to.  We  are  to  deter- 
mine whether  or  not  the  findings  of  fact  sus- 
tain the, conclusion  of  law  and  the  conse- 
quent Judgment 

[1 , 2]  The  partnership  was  a  trading  or 
commercial  partnership.  E3mbro  v.  Bullitt, 
22  How.  256,  268,  16  L.  Ed.  313;  Pease  v. 
Cole,  53  Conn.  03,  22  Atl.  681.  55  Am.  Rep. 
53 ;  Marsh  v.  Wheeler,  77  Conn.  449,  59  Atl. 
410,  107  Am.  St.  Rep.  40;  1  Bates  on  Part- 
nership, 327.  Each  partner  possessed  the 
powers  the  law  attributes  to  a  member  of  a 
partnership  of  that  nature.  Each  constitut- 
ed the  other  his  agent  for  the  purpose  of 
entering  Into  all  contracts  for  him,  and  for 
the  partnership,  within  the  scope  of  the  part- 
nership business.  The  law  of  agency  main- 
ly, although  not  exclusively,  governs  the  re- 
lations of  partners  to  each  other,  and  to  the 
persons  who  deal  with  the  jiartnership. 
Each  partner  acts,  as  to  himself,  as  a  princi- 
pal, having  a  Joint  Interes^  In  the  partner- 
ship property,  and,  as  to  each  other  partner, 
as  a  general  agent.  The  Implied  iKtwers  of 
a  partner  rest  In  the  usages  and  business 
methods  of  those  conducting  commerce  and 
trade,  and  grew  out  of  the  necessities  of 
comiherdal  business.  They  do  not  extend 
broadly  to  partners  in  ncmtrading  partner- 
ships. As  to  third  persons,  the  authority  to 
a  partner  most  be  found  in  the  actual 
agreement  of  the  partners,  or  through  im- 
plication, in  the  nature  of  the  business  ac- 
cording to  the  usual  and  ordinary  course  in 
wlilcb  it  Is  carried  on  by  those  engaged  In 
it  in  the  locality  which  is  its  seat,  or  as 
reasonably  necessay  or  fit  for  its  successful 
prosecution.  If  it  cannot  be  found  in  those, 
it  may  stUl  be  Inferred  fnHn  the  actual, 
though  exceptional,  course  and  conduct  of 
the  business  of  the  particular  partnership 
itself,  as  personally  carried  on  with  the 
knowledge,  tactual  or  presumed,  of  the' part- 
ner sought  to,  be  charged.  The  power  or 
authority  of  a  partner  In  a  commercial  part- 
nership is  to  be  tested  and  measured,  when 
the  actual  agreements  between  the  partners 
are  unknown,  by  the  ordinary  usages  of  and 
the  methods  customarily  used  in  partner- 
ships conducting  a  business  like  unto,  or 
by  the  usages  and  methods  of,  his  own  part- 
nership. Each  partner  is  impliedly  empow- 
ered to  conduct  the  business  in  the  way  usu- 
al to  thai  class  of  business,  or  to  his  part- 
nership.   Partnership  Law  (ConsoL  Laws,  c 


39),  i  5:  Winshlp  v.  Bank  of  the  United 
States,  6  Pet  629,  563,  8  L.Ed.  216;  Irwin 
V.  WUliar,  110  U.  S.  499,  605,  4  Sup.  Ot  160, 
28  Ia  Ed.  225;  Nemeth  v.  Tracy,  217  N.  X. 
711  112  N.  B.  1061 ;  King  v.  Sarrla,  69  N.  Y. 
24,  26  Am.  Rep.  12a 

[3]  The  instant  case  does  not  involve, 
through  the  findings  or  evidence  or  the  briefs 
or  argument  of  counsel,  a  method  or  course 
of  dealing  peculiar  to  Farson,'  Son  &  Co., 
or  a  ratification  of  or  acquiescence  in  the 
guaranty  by  John  Faroon,  or  an  express 
or  actual  authorization  to  John  Farson,  Sr., 
to  execute  it  The  findings  present  us  with 
the  facts:  The  existence  of  the  partnership; 
the  nature  of  its  business ;  the-  sale  and  the 
attendant  circumstances ;  the  execution  of 
the  guaranty;  and  the  consequent  liability. 
Those  findings  do  not  directly  or  by  Just  and 
reasonable  inference  tteget  the  conclusion 
that  persons  engaged  in  the  business  of  buy- 
ing and  selling  bonds  and  other  securities  In 
the  cities, of  New  York  and  Chicago,  custom- 
arily and  as  an  ordinary  usage  in  selling 
bonds  owned  by  them,  guaranteed  the  pay- 
ment of  the  principal-  and  interest  of  the 
bonds.  The  law  has  known  and  recognized 
certain  transactions  and  contracts  of  one 
partner  as  binding  upon  the  other  partners 
and  the  partnership,  because  they  were  man- 
ifestly within  the  scope  or  objects  of  the 
partnership;  they  were  directly  and'  rea- 
sonably, if  not  necessarily,  incident  to  or 
connected  with  the  business  of  the  partner- 
ship. Thus  a  member  of  a  trading  or  com- 
mercial partnership  has,  through  implica- 
tion, the  power  to  buy  and  sell  the  articles 
dealt  in,  to  borrow  money  for  the  business, 
and  to  give  notes  and  checks  of  the  partner- 
ship, to  transfer  and  indorse  by  the  partner- 
ship the  notes  and  checks  given  the  partner- 
ship, or  enforce  their  payment  by  actions  at 
law,  or  hire  and  discharge  employes.  Those 
acts  and  others  are  within  the  general  nsag- 
es  and  methods  of  those  partnerships. 

[4-6]  The  (mly  base  upholding  the  implied 
anthorlty  of  John  Farson,  Sr.,  to  execute 
the  guaranty  must,  under  the  findings  of 
fact  arise  from  the  general  usages  and 
methods  of  partnerships  of  Its  class.  The 
guaranty  executed  by  John  Farson,  Sr.,  to 
the  plaintiff  has  two  elements:  The  one,  it 
guaranteed  the  payment  of  the  debts  of  a 
third  party,  namely,  the  Eden  Irrigation  & 
Land  Company ;  the  other,  the  debts  or 
bonds  were  the  property  of  the  partnership 
and  the  guaranty  was  made  as  a  part  of  and 
presumably  to  effect  a  sale  of  them.  The 
first  element  need  not  detain  us,  because  it 
is  a  thoroughly  established  rule  of  law  that 
a  partner  has  not  implied  authority  to  bind 
his  partner  or  the  partnership  by  contracts 
of  guaranty  or  suretyship,  either  for  himself 
Individually  or  for  third  persons.  Laverty 
V.  Burr,  1  Wend.  529;  Foot  v.  Sabln,  19 
Johns.  154,  10  Am.  Dec.  206;  Bank  of  Ft 
Madison  v.   Alden,  129  U.   B.  372,  381,  9 
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Sup.  Ot  832,  82  It.  Ed.  725;  Butterfield  T. 
Hemsley,  78  Mass.  (12  Qray)  226;  BoUins  y. 
Stevens,  31  Me.  454.  The  second  element 
requires  more  consideration.  The  law  does 
not  know,  and  the  courts  cannot  know  or 
take  notice,  that  a  general  agent  or  a  part- 
ner In  making  sales  of  the  property  of  the 
principal  or  partnership  is  Impliedly  author- 
ized by  mere  force  of  the  agency  to  make 
any  guaranty  or  warranty  In  relation  to 
the  article.  -Generally  speaking,  his  im- 
plied authority,  if  lie  has  it,  springs  from 
the  usage  of  the  business  in  which  the  prin- 
cipal or  partnership  is  engaged.  If  in  that 
business  it  is  usual  to  give  the  guaranty  in 
making  the  sale,  the  authority  to  sell  car- 
ries with  It  the  power  to  guarantee.  Smith 
V.  Tracy,  36  N.  X.  79;  Walt  v.  Borne,  123 
N.  Y.  592,  604,  25  N.  E.  1053;  Blerman  v. 
City  Mills  Co.,  151  N.  Y.  482,  489,  45  N.  B. 
856,  37  L.  R.  A.  790,  56  Am.  St.  Rep.  635; 
Upton  T.  Suffolk  County  Mills,  11  Cush. 
(Mass.)  686,  69  Am.  Dec.  163;  Waupaca 
Electric  Light  &  Ry.  Co.  y.  Milwaukee  Elec- 
tric Ry.  &  L.  Co.,  112  Wis.  469,  88  N.'W. 
308;  First  National  Bank  of  Dubuque  y. 
Carpenter,  41  Iowa,  518 ;  Sweetser  v.  French, 
2  Cush.  (Mass.)  309,  48  Am.  Dec.  666;  Mat- 
ter of  Farmers'  &  Merchants'  Bank,  194 
Mich.  200,  160  N.  W.  601 ;  HolUster  Bros.  y. 
Bluthenthal  &  Bickart,  9  Ga.  App.  176,  70  S. 
E.  970;  Cockroft  v.  Claflin,  64  Barb.  464; 
Crist  y.  Turner,  176  App.  Dly.  664,  161  N.  Y. 
Supp.  856;  Clarke  y.  Wallace,  1  N.  D.  407, 
18  N.  W.  339,  26  Am.  St  Rep.  636 ;  Brady  y. 
todd,  9  C.  B.  N.  S.  591.  For  a  decision  of 
contrary  Import,  see  McNeal  y.  Gossard,  6 
Okl.  363,  50  Pac.  159.  It  is  a  general  rule 
that  the  power  of  an  agent  to  bind  the  prin- 
cipal in  contracts  of  guaranty  or  suretyship 
can  only  be  charged  against  the  principal  by 
necessary  Implication,  where  the  duties  to 
be  performed  cannot  be  discharged  without 
the  exercise  of  'such  a  power,  or  where  the 
power  is  a  manifestly  necessary  and  custom- 
ary incident  of  the  authority  bestowed  upon 
the  agent,  and  where  the  power  Is  practicai- 
ly  indispensable  to  accomplish  the  object  in 
view.  Bickford  v.  Menler,  107  N.  Y.  490,  14 
N.  E.  438;  WllUams  v.  Dugan,  217  Mass. 
526,  105  N.  E.  615,  L.  R.  A.  1916C,  110; 
Mechem  on  Agency,  §§  389,  392;  Merchants' 
National  Bank  v.  Nichols  &  Co.,  223  111.  41, 
79  N.  E.  38,  7  I*  R.  A.  (N.  S.)  752. 

There  is  not  a  finding  that  in  the  business 
in  which  Farson,  Son  &  Co.  were  engaged 
the  usage  of  guaranteeing  the  payment  ot 
the  bonds  or  securities  sold  existed.  The 
conclusion  of  law  was  111  founded  and  in- 
valid without  it 

[7]  Undoubtedly  emergencies  or  extraordi- 
nary conditions  may  arise  In  virtue  of  which 
the  ordinary  extent  of  the  authority  of  the 
agent  will  be  enlarged.  As  I  am  recom- 
mending the  granting  of  a  new  trial,  I  re- 
fer to  the  rule :  When  a  party  takes  a  guar- 


anty, to  which  the  part^iershlp  name  Is  sign- 
ed, the  burden  of  proof  la  on  him  to  show 
that  the  partner  who  signed  such  name  bad 
authority,  from  one  of  the  legitimate  sourc- 
es, so  to  do.  Bolllus  V.  Stevens,  31  Me.  454 ; 
Herring  y.  Skaggs,  62  Ala.  186,  34  Am.  Rep. 
4;  Sibley  t.  American  Exchange  Bank,  97 
Ga.  126,  25  S.  E.  470;  Standard  Wagon  Co. 
of  Georgia  y.  D.  P.  Few  Co.,  119  Ga.  293, 
46  S.  E.  109;  and  cases  above  cited. 

I  recommend  that  the  Judgment  be  revers- 
ed, and  a  new  trial  granted,  with  costs  to 
abide  the  event 

HISCOCK,  O.  J.,  and  CUDDEBACK,  CAB- 
DOZO,  POUND,  CRANE,  and  ANDREWS, 
33.,  concur. 

Judgment  reversed.  et& 


C226  N.  T.  246) 

In  re  NUNEZ. 

(Court  of  Appeals  of  New  York.    April  22; 
1919.) 

1.  EinNENT    DOIIAIN    €=9249  —  ENrOBCEUENT 

OF  AwABn — Set-Off  of  Benefits. 
Where  an  award,  in  acquiring  title  to  street 
was  made,  and  benefit  assessments  made  upon 
the  property,  the  city  had  an  implied  right  to 
set  off  the  assessment  against  the  award  under 
Greater  New  York  Charter,  $|  070,  1007,  as 
amended  by  liaws  1906,  c  658,  the  amendment 
(Laws  1916,  c.  006,  f  3),  not  applying  to  prior 
proceedings  instituted  under  prior  statutes,  and 
one  selling  the  parcels  subject  to  the  assessment 
and  retaining  the  award  cannot,  while  assess- 
ments are  unpaid,  collect  the  same  from  the 
city. 

2.  EuiNBNT  DoiiAiN  9=9249— Set-Oft  or  As- 
BEssuxNT  Against  Awabd  —  Iuflication 
fbou  Statute. 

In  determining  the  legislative  intention  from 
a  city  charter,  as  to  the  right  of  the  city  to 
set  off  an  assessment  against  an  award  which 
must  be  founded  upon  statutory  provisions, 
while  the  manifest  equity  in  the  cancellation 
of  mutual  credits  will  be  considered,  the  court 
will  not  strain  to  hold  that  the  manifest  equity 
has  l)een  ignored,  where  the  statutory  scheme 
suggests  by  reasonable  implication  that  it  has 
been  heeded  and  obeyed. 

3.  Eminent  Douain  iS=>249  —  Awabds  and 
Absessmentb  —  Skt-Off  —  AbsIonment  of 
Awabd. 

The  right  of  the  city  to  set  off  an  assessment 
against  an  award  on  parcels  was  not  extinguish- 
ed by  the  assignment  of  the  award,  since  it  arose 
by  implication  upder  a  >q;iecial  statute  with  an 
independent  scheme  of  remedies  and  was  not  a 
question  of  counterclaim  under  the  Code,  par- 
ticularly since  the  set-off  did  not  grow  out  of  the 
owner's  personal  liability,  the  owner  not  being 
named  in  the  assessment  (Charter,  §  894),  and 
there  being  no  evidence  that  payment  was  ever 
demanded  (Charter,  S  1004); 
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4.  ElicraiiHT  D'oiiAiif  4=9249— Awabd  —  Sxt- 
Orr    or    Assessmkmt  —  AsaioNiatNT    ov 

AWABO. 

The  owner  of  parcels  of  land,  accepting  an 
award  upon  the  cit7'B  acquiring;  title  to  a  street, 
accepts  it  subject  to  the  burden  of  the  assess- 
ment, and  he  does  not  relieve  it  from  that  bur- 
den when  he  assigns  it,  but  the  assignee  takes  it 
subject  to  the  city's  right  to  set  off  the  assess- 
ment against  it. 

Appeal  from  Supreme  Court,  Appellate  Di- 
ylslon,  Second  Department 

In  tbe  matter  of  the  application  of  William 
H.  Nunez  for  payment  of  an  award.  From 
an  order  of  tbe  Appellate  DlTlsion  of  the 
Supreme  Court  for  the  Second  Department 
(183  App.  Dlv.  9S9,  169  N.  T.  Supp.  1106), 
^hldi  reversed  an  order  of  the  Special  Term 
<99  Hisc.  Rep.  645,  164  N.  Y.  Supp.  ^1),  and 
denied  the  petitioner's  application  for  pay- 
ment of  an  award,  the  applicant  appealsi  Af- 
firmed. 

Thomas  0.  Blake,  of  New  York  City,  for 
appellant 

Joseph  A.  Solovei,  of  Bnxdclyn,  for  re- 
spondent 

OARDOZO,  J.  In  October,  1906,  tbe  Su- 
preme Court  confirmed  the  report  of  com- 
missioners of  estimate  and  assessment  In 
proceedings  to  acquire  title  to  West  Thir- 
teenth street,'  in  the  through  of  Brooklyn, 
dty  of  New  York.  The  report  made  an 
award  of  |875  to  the  unknown  owners  of 
damage  parcels  Nos.  1  and  2.  It  Imposed 
-on  the  abutting  premises  a  benefit  assessment 
of  $1,918.57.  The  owner  of  the  abutting 
premises  was  stated  in  the  r^>ort  to  be  Anna 
E.  Dcnyse.  In  reality,  tbe  owner  was  one 
Andrew  O.  Cropsey,  who  held  an  unrecorded 
deed.  In  1914  the  widow  and  heirs  of  Mr. 
Cropsey  conveyed  the  land,  subject  to  this 
assessment,  to  the  petitioner,  William  H. 
Nunez,  and  the  administrator  of  the  estate 
of  Mr,  Cropsey  assigned  to  Mr.  Nunez  the 
award.  Both  land  and  award  thus  remained 
In  the  same  owneo'ship.  Tnereafter  Mr. 
Nunez  conveyed  the  land  to  one  Mabel  Jones 
"subject  to  all  valid  liens  for  taxes  and  as- 
sessments," but  retained  the  award  for  him- 
self. In  1916  he  made  ai^licatlon  to  the 
court  for  the  payment  by  the  dty  of  New 
York  of  the  amount  of  the  award  with  in- 
terest. In  opposition,  the  city  asserted  tbe 
right  to  offset  the  assessment  The  right 
was  denied  at  the  Special  Term,  ^nd  upheld 
at  the  Appellate  Division.  An  appeal  to  this 
court  followed. 

[1,2]  We  think  the  set-off  of  assessment 
against  award  was  properly  sustained.  The 
rights  of  the  parties  must  be  sought  in  the 
statute  as  It  stood  in  1906  (Greater  N.  Y. 
Charter  [Laws  1901,  c.  466]  c.  17,  tit  3).  The 
amendments  of  1915  (liaws  1915,  c.  606)  do 
not  .npi'I.v  to  proceedings  already  instituted 
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under  earlier  statutes  (Laws  1915,  a  606»  1 3). 
But  we  think  that  under  those  statutes  as 
under  the  later  one,  the  right  of  set-off  is 
implied  in  the  statutory  scheme.  Compensa- 
tion is  to  be  made  to  those  persons  to  whom 
"the  loss  and  damage"  caused  by  the  improve- 
ment "shall  be  deemed  to  exceed"  the  benefit 
and  advantage,  "for  the  excess  of  the  dam- 
age over  and  above  the  value  of  the  benefit." 
Laws  1901,  c.  466,  $  970.  Interest  is  not  to  be 
demanded  by  the  dty  except  upon  the  excess . 
of  the  amount  to  be  paid  over  and  above  the 
amount  to  be  received.  laws  1901,  c.  466,  $ 
1007,  as  amended  by  laws  1906,  c.  65& 
These  sections  do  not,  like  the  present  statute 
(Laws  1915,  c.  606,  i  988),  confer  the  right  of 
set-off  in  so  many  words.  We  think  they  do 
confer  it,  however,  by  reasonable  implication. 
That  has  been  the  prevailing  view  In  the 
Supreme  C!ourt  Matter  Of  Bankers'  Invest* 
lug  Co.,  141  App.  Dlv.  591,  1£6  N.  Y.  Supp. 
241;  Matter  of  Fischer,  149  App.  Dlv.  618, 
133  N.  Y.  Supp.  1043 ;  Matter  of  aty  of  N. 
Y.,  151  App.  Dlv.  925,  136  N.  Y.  Supp.  1134; 
206  N.  Y.  687,  99  N.  B.  1107 ;  Matter  of  Jones, 
178  App.  Dlv.  654,  166  N.  Y.  Supp.  806.  A 
like  view  has  been  expressed,  though  only  by 
way  of  dictum,  in  this  court.  Matter  of  City 
of  N.  Y.  (Jerome  Ave;),  192  N.  Y.  459,  466,  467, 
85  N.  E.  755.  There  Is  a  manifest  equity  in 
the  cancellation  of  mutual  creditsL  Lanes- 
borough  V.  Jones,  1  P.  Wms.  325,  326 ;  Greoi 
V.  Farmer,  4  Burr.  2214,  2220;  Lindsay  v. 
Jackson,  2  Paige,  581.  That  is  something  to 
be  con^dered  in  determining  the  Intennon 
of  the  Legislature.  Upon  the  facts  before  us; 
the  right  of  set-off  must  find  Its  foundation. 
If  it  has  any,  in  the  provisions  of  the  statute 
(Genet  v.  City  of  Brooklyn,  99  N.  Y.  296,  304, 
1  N.  D.  777) ;  but  the  courts  will  not  strain  to 
hold  that  manifest  equity  has  been  ignored, 
when  the  scheme  of  the  statute  suggests  by 
reasonable  implication  that  it  has  been  heed- 
ed and  obeyed. 

[3,4]  The  question  remains,  however, 
whether  the  right  of  set-off  was  extlngAlsbed 
by  tbe  assignment  of  the  award.  We  think 
our  holding  ehould  be  that  tbe  right  Is  un- 
impaired. This  is  not  a  question  of  counter- 
claim under  the  C^de.  It  Is  one  of  set-off 
under  a  special  statute,  with  an  Independent 
scheme  of  remedies.  The  award  in  the  hands 
of  its  first  owner  was  subject  to  set-off  to  the 
extent  of  any  benefit  assessments  upon  the 
lands  of  the  same  owner.  The  set-off  did  not 
grow  out  of  any  theory  that  the  owner  had 
become  personally  liable  for  the  payment  of 
the  assessments.  It  may  be  that  he  was  not 
personally  liable.  He  was  not  named  as  own- 
er In  the  assessment  (Charter,  {  894),  and 
there  Is  no  evidence  that  payment  had  ever 
been  demanded  (Charter,  laws  1901,  c.  466, 
S  1(X)4).  The  significance  of  these  drcnm- 
stances  we  need  not  now  determine.  Hla 
duty  to  submit  to  set-off  had  no  relation  to 
his  personal  liability.    It  existed  because  the 
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statute  Bald  It  shonld  exist  It  conUnned 
though  personal  liability  mi^t  be  postponed 
or  eren  destroyed.  It  grew  out  of  his  posi- 
tion as  owner  at  the  confirmation  of  the  re- 
port Not  common  ownership  thereafter,  but 
common  ownership  then,  is  the  tie  that  links 
together  assessment  and  award.  The  ofwnet, 
accepting  the  award,  accepts  It  subject  to  the 
burden.  Bnt  If  that  is  true,  he  does  not  re- 
lieve It  of  the  burden  when  he  assigns  It  to 
some  one  else.  The  assignee  of  a  chose  In 
action  Is  subject  to  all  the>  equities  which 
attach  to  the  thing  assigned  as  against  the 
assignor.  Smith  y.  Parfces,  16  Beav.  115; 
Rozburghe  ▼.  Cos,  17  Gh.  Dly.  520,  526; 
Central  Trust  Co.  of  N.  X.  v.  West  India  Im- 
provement Co.,  169  N.  Y.  314,  62  N.  B.  387. 
That  is  the  general  principle,  of  which  the 
rule  of  subjection  to  existing  set-olTs  is  mere- 
ly a  phase  or  illustration.  Smith  v.  Parkes, 
flupra ;  Boxburghe  v.  Cox,  supra ;  BecRwlth 
V.  Union  Bank,  4  Sandf.  604,  610,  affirmed  9 
N.  T.  211.  This  award  was  subject  to  an 
equity  while  In  the  hands  of  its  first  owner. 
It  remained  subject  to  the  same  equity  there- 
after. The  statute  views  the  benefit  and  the 
burden  as  parts  of  the  same  transaction, 
much  as  In  cases  of  recoupment  Selbert  v. 
Dtmn,  216  N.  Y.  237,  110  N.  B.  447.  No  as- 
signment can  divorce  them.  Selbert  v.  Dunn, 
supra ;  Am.  Bridge  Co.  v.  City  of  Boston,  202 
Bfass.  374,  88  N.  B.  1089;  Taylor  v.  Mayor, 
etc.,  of  N.  Y.,  82  N.  Y.  10,  17,  18,  20.  The 
burden  follows  the  benefit,  no  matter  into 
whose  hands  the  benefit  may  pass. 
The  order  should  be  affirmed  with  costs. 

mSCOOK,  0.  J.,  and  OHASB,  HOQAN, 
POUND.  McLAUOHUN,  and  ANDBBWS, 
JJ.,  concnr. 

Order  affirmed. 


(IM  I}.  T.  270) 

QUAST  V.  FIDELITY  MTJT.  LIPB  INS.  C50. 

(Conrt  of  Appeals  of  New  Ywk.     April  29, 
1919.) 

1.  Appeai.  ano  Ebbob  9=3173(14)— New  De- 

VBNBK  IK  APPKIXATK  CoTTBT— ACTION  TO  RK- 

oovGB  Gash  Vai.itb  of  liiFS  Poucr. 
In  action  to  recover  cash  value  of  life  poli- 
cy, with  profits,  insurer  claiming  that  when 
plaintiff  snrrendered  his  old  policy  for  the  one 
in  aait  be  signed  a  certificate  of  loan,  which 
plaintifC  denied,  certain  matters  constituting 
discrimination  in  favor  of  plaintiff,  if  there  was 
no  certificate  of  loan,  and  consequent  illegality, 
should  have  been  pleaded,  and  the  defense  can- 
not be  raised  on  appeal  under  the  issues  as 
framed. 

2.  CoNTBAOTB  9=»339— Action— Oenekai.  Db- 
NiAi/— Special  Plbadino  op  Iixeoalitt  op 

OONTBACT. 

The  general  denial  in  an  action  on  a  con- 
tract simply  puts  in  issue  all  matters  which 


idaintiff  Is  bound  to  prove  to  make  ont  his  canae 
of  action ;  to  avail  himself  of  facts  not  appear- 
ing on  the  face  of  the  contract  to  establish  its 
invalidity  or  illegality,  defendant  must  plead 

them. 

3.  Inbdbahob   4t=>12S(2>— Lute   Insckaitcb— 
New  Yobk  Contbact. 

Where  application  for  a  life  policy  was 
written  and  delivered  to  the  insurer's  agent  in 
Buffalo,  and  mailed  by  the  agent  to  the  in- 
surer at  Philadelphia,  and  the  first  premium 
was  paid  at  the  insurer's  office  in  Buffalo,  and 
the  p<^cy  sent  by  mail  to  insured  in  Buffalo,  the 
contract  of  insurance  may  be  considered  a  New- 
York  contract 

4.  INSTTBANOB    9=3 138(2)— LiPK    Inbubancx— 
DiBTINOTIOK   OB  DiSCBIimrATION— STATUTE. 

Twenty-payment  life  policy  issued  to  plain- 
tiff, fully  stating  the  considerBtion,  in  that  it 
was  issued  on  surrender  of  an  old  policy  and 
for  ten  yearly'  payments  of  $72.68,  held  not 
violative  of  the  Pennsylvania  statute  prohibit- 
ing life  insurers  from  making  or  permitting  any 
distinction  or  discrimination  in  favor  of  in- 
dividnals  between  insurants  of  the  same  dass, 
etc. 

5.  iNSTTBAIfCB     9S»141(1)— liIPE     INBITBANCX>— 

Action  on  Pouct— Defense  or  IixsaAi.- 

ITT. 

Despite  Laws  1892,  c.  690,  {  89,  prohibiting 
life  insurers  from  making  any  discrimination  in 
favor  of  individuals  of  the  same  class,  and  the 
like  Pennsylvania  statute,  whichever  was  ap- 
plicable, a  life  insurer  could  not  plead  as  a  de- 
fense, when  sued  for  the  gnaranteed  cash  valne 
of  a  20-payment  policy,  that  its  issuance  of 
such  policy,  in  return  for  insured's  surrender 
of  his  old  policy,  and  his  agreement  to  pay  pre- 
miums for  10  years,  was  a  discrimination  ren- 
dering the  policy  illegal  and  void,  since  its  dis- 
criminatory character  did  not  appear  at  the 
time,  while  no  one  can  profit  by  his  own  frauds 
as  by  retaining  premiums  paid  under  the  old  and 
new  policy  while  disclaiming  liability. 

Appeal  from  Supreme  GOort,  Appellate  Di- 
vision, Fourth  Department 

Action  by  William  A.  Qnast  ag^nst  the  Fi- 
delity Mutual  Life  Insurance  Company. 
From  Judgment  of  the  Appellate  Dlvldon 
(178  App.  Div.  908,  164  N.  Y.  Supp.  1110), 
affirming  Judgment  of  the  trial  term  for 
plaintiff,  defendant  appeals.    Affirmed. 

Wilbur  B.  Hoapt  of  Buffalo,  for  appelant 
Charles  M.  Harrington,  of  Buffalo,  for  re- 
spondent 

CRANB,  J.  This  is  an  action  upon  an  In- 
surance policy  to  recover  the  gnaranteed 
cash  value,  together  with  the  profits  appcw- 
tloned  thereto. 

William  A.  Quast  a  resident  of  Buffalo, 
N.  Y.,  In  December  of  1893  was  Insured  for 
12,000  by  the  Fidelity  Mutual  Life  Associa- 
tion of  Philadelphia.  The  annual  premium 
was  $32.16,  which  was  paid  by  the  Insured 
for  12  successive  years,  the  last  payment  be- 
ing made  December  25,  1904. 
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The  company,  In  1006,  had  changed  from  a 
mntnal  life  association  to  a  regolar  stock 
company,  taking  the  name  of  the  Fidelity  Mu- 
tnal  Life  Insurance  Company,  and  thereafter 
instead  of  writing  Insurance  on  the  assess- 
ment plan  proceeded  to  write  all  new  poUdea 
on  the  legal  reserve  basis.  Being  desirous  of 
exchanging  the  old  poUcles  outstanding  for 
those  of  the  new  form  of  Insurance  which  It 
was  Issuing,  the  defendant  sent  out  an  agent, 
one  Masten  Newton,  to  call  upon  the  policy 
holders  and  effect  a  substitution  where  possi- 
ble. The  advantage  or  reasons  for  the 
change  need  not  here  be  considered. 

Newton  called  upon  the  plalntltF  at  his 
then  place  of  business  In  Buffalo,  and  re- 
-quested  him  to  surrender  his  old  policy  and 
take  out  a  new  policy  on  the  20-payment  life 
plan.  The  application  which  the  Insured 
signed  at  Newton's  request  read  as  follows  i 

"Application. 

"I,  Wmiam  A.  Qnast,  do  hereby  apply  to 
the  Kdelity  Mutual  Life  Insurance  Company, 
of  Philadelphia,  Pa.,  for  an  insurance  on  my 
life  for  $2,000  on  the  20  Pay  Q.  A.  plan,  the 
pieminm,  as  stated  in  the  policy,  to  be  payable 
annually.  I  was  bom  on  the  8  day  of  De- 
cember, 1866,  and  desire  policy  to  be  issued  as 
of  fife  29.  Premiums  to  be  fully  paid  in  10 
years  from  this  date.  Make  policy  payable  to 
Delia  A.  Qaast,  related  to  ma  as  wife.  I  se- 
lect the  10  year  accumnlation  period,  and  I 
hereby  agree  on  behalf  of  myself,  and  of  any 
person  who  shall  have  or  claim  any  interest  in 
the  policy  issued  under  this  application,  that  in 
tile  matter  of  distribution  of  surplus  or  profits, 
or  the  apportionment  of  dividends  the  principles 
«nd  methods  which  may  be  adopted  by  the  com- 
pany for  such  distribution  or  apportionment, 
and  its  determination  of  the  amount  equitably 
belonging  to  any  policy  which  may  be  issued 
under  this  application,  shall  be  and  hereby  are 
ratified  and  accepted. 

"In  consideration  of  the  issuance  of  the  pol- 
icy herein  applied  for,  I  hereby  surrender  to 
said  company  all  right,  title  and  interest  in  and 
to  policy  or  certificate  No.  45635,  issued  to  me 
under  the  title  of  the  Fidelity  Mutual  Life  Asso- 
-dation. 

"Dated  at  Buffalo,  N.  Y.,  May  27,  1905. 
"William  A.  Quast,  Applicant, 
"Address :   66  Watson  Sb,  Buffalo,  N.  X. 

"Witness:    M.  Newton." 

The  premium  for  the  new  policy  was  |72.- 
68,  payable  annually  for  10  years,  the  policy 
Jbecomlng  a  fully  paid  up  policy  on  May  27, 
1915. 

The  agreement,  as  understood  by  the  plain- 
tiff and  as  called  for  by  the  application  and 
the  policy,  was.  In  substance,  that  the  plain- 
tiff should  surrender  his  old  policy  upon 
which  be  had  paid  for  12  years  and  that  the 
defendant  would  give  him  a  20-payment  life 
poUey  to  become  a  fully  paid  up  policy  by 
the  annual  payment  of  $72.68  for  10  years. 
The  first  10  -years  of  the  20^ayment  life  pol- 
icy were  to  1>e  paid  for  by  the  surrender  of 
the  old  policy. 


The  new  policy,  when  Issued,  recdted  the 
contract  In  these  partlcularti  as  follows: 

"This  insurance  is  granted  as  of  date  May 
27,  1896,  in  consideration  of  the  application 
herefor,  which  is  made  a  part  hexeof,  and  of 
the  surrender  and  cancellation  of  policy  No. 
45635,  issued  by  the  Fidelity  Mutual  Life  As- 
sociation, now  the  Fidelity  Mutual  Life  Insur- 
ance Company,  and  of  the  payment  in  advance 
of  seventy-two  and  68/100  dollars,  and  of  the 
payment  of  a  like  amount  on  or  before  the  27th 
day  of  May  in  every  year  thereafter,  until  pre- 
miums for  twenty  years  have  been  duly  paid, 
or  until  the  prior  death  of  the  insured. 

"The  premium  paying  period  on  this  policy 
ends  on  the  twenty-seventh  day  of  May,  1915." 

The  Insured  paid  the  premiums  as  called 
for  until  the  maturity  of  the  policy  on  the 
27th  day  of  May,  1915,  when  he  elected  to 
take,  in  accordance  with  its  provisions,  the 
paid-up  cash  value,  together  with  the  profits. 
The  defendant  then  for  the  first  time  Inform- 
ed talm  that  he  had  signed  a  certificate  of 
loan  wherein  he  had  agreed  to  pay  $536,  and 
6  -per  cent  thereon  for  the  first  10  years  of 
the  20-payment  life  policy,  and  that  he  was 
only  entitled  to  the  balance  of  the  cash  sur- 
render value  and  the  profits  after  the  deduc- 
tion of  this  amount.  The  balance  of  $622.93 
the  defendant  offered  to  pay. 

Claiming  that  he  never  signed  any  loan 
certificate  or  made  any  such  contract,  the 
plaintiff  brought  this  action  upon  his  policy. 

By  its  answer  the  defendant,  after  certain 
denials  and  admissions,  set  forth  as  a  defense 
the  facts  In  substance  as  already  stated,  and 
further  alleged  that  the  plaintiff  had  bor- 
rowed from  It,  by  a  certificate  of  loan  signed 
by  him,  the  sum  of  $586,  to  pay  for  the  first 
10  years  of  the  new  policy,  which  was  to  be 
deducted  from  any  sum  due  upon  the  policy, 
and  the  defendant  alleged  it  was  ready  to 
pay  the  plaintiff  this  balance  if  he  wonld  ac- 
cept the  same. 

Under  these  pleadings  the  trial  proceeded 
upon  the  sole  Issue  of  whether  or  not  the 
plaintiff  had  signed  the  certificate  of  loan. 
The  plaintiff  denied  that  his  name  appearing 
upon  the  paper  had  been  signed  by  him, 
while  the  witness  Masten  Newton  testified 
that  the  plaintiff  signed  It  In  his  presence. 
Both  sides  called  experts  In  handwriting, 
those  for  the  plaintiff  claiming  the  signature 
to  be  a  forgery,  and  those  tor  the  defendant 
stating  it  to  be  genuine.  The  Judge  charged 
the  Jury  as  follows : 

"If  yoa  shall  find  that  the  plaintiff  did  not 
sign  this  certificate  it  will  be  yonr  duty  to  re- 
tarn  a  verdict  for  the  plaintiff  for  the  full 
amount  of  $1,480.53,  with  interest  from  May 
27,  1915.  If  you  shall  find  that  he  did  sign 
the  certificate  it  will  be  yonr  duty  to  bring  in 
a  verdict  for  $622.98,  vrithout  interest" 

The  Joiy  foond  for  the  plaintifl. 
After  a  onanimona  affirmance  by  the  Ap- 
pellate Division  a78  App.  Diy.  008,  161  N.  X^ 
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Siqip.  1110),  only  one  question  of  law  Is  rais- 
ed on  appeal  to  tills  court,  which  arises  from 
the  refusal  of  requests  to  charge.  They  are 
these: 

"I  ask  the  court  to  charge  that  plaintiff's 
contention  to  the  effect  that  the  defendant 
agreed  to  Issne  a  policy,  or  the  policy  in  suit, 
on  the  surrender  of  the  old  assessment  policy, 
and  thereupon  and  on  the  payment  of  10  annual 
premiums  of  $72.68  by  plaintiff  the  defendant 
did  issue  the  policy  in  suit  under  sudti  consid- 
eration only;  that  the  defendant  then  violated 
the  law  controlling  the  case  and  did  discrim- 
inate in  favor  of  individuals,  between  insur- 
ants of  the  same  class  in  the  amount  of  premi- 
ums paid  or  rates  charged  for  policies  in  the 
same  class." 

"I  ask  the  court  to  charge  the  jury  that  if 
the  defendant  did  discriminate  in  favor  of  in- 
dividuals between  insurants  of  the  same  class 
in  the  amount  of  premiums  paid  or  rates  charge 
ed  for  policies  of  the  same  class  that  then  the 
policy  in  suit  is  illegal  and  the  plaintiff  can- 
not  recover  in  this  action," 

Th^  point  regarding  these  requests  Is  this: 
It  appeared  from  the  testimony  of  one  of 
the  defendant's  witnesses  that  about  3,000  of 
the  old  life  policy  holders  had  surrendered 
thdr  policies  for  new  policies  and  In  each 
Instance  had  either  paid  cash  for  the  insur- 
ance which  was  dated  bade  or  else  had  sign- 
ed a  loan  certificate  authorizing  a  deduction 
for  such  insurance  to  be  made  from  the 
amount  paid  upon  the  policy.  If  the  plain- 
tiff did  neither  of  these  things,  but  simply 
surrendered  his  old  policy  for  a  new  one 
which  became  fully  paid  In  10  years,  he  re- 
ceived a  benefit  or  favor  not  accorded  to 
others  in  bis  class.  They  not  only  surrender- 
ed their  policies,  but  paid  for  the  first  years 
of  the  20-payment  life,  while  he  surrendered 
bis  policy  and  paid  nothing  for  these  first 
10  years  except  what  be  had  already  paid 
upon  the  old  policy.  This,  It  Is  claimed  by 
the  defendant,  is  a  violation  of  the  Pennsyl- 
vania or  New  Tmrk  statute  against  discrim- 
ination hereafter  referred  to  and  rendered 
the  policy  or  Insurance  contract  void. 

[1]  At  the  very  outset  it  will  be  noted  that 
the  defoidant  has  failed  to  plead  the  new 
matter  constituting  the  Illegality.  It  knew 
before  the  action  was  commenced  that  the 
plaintiff  denied  the  certificate  of  loan.  By 
its  answer  It  merely  alleged  that  be  bad  sign- 
ed the  certificate  of  loan  and  went  to  trial 
upon  this  Issue.  The  alleged  illegality  did 
not  appear  upon  the  face  of  the  complaint, 
nor  In  the  application  or  insurance  policy. 
It  rested  entirely  upon  facts  within  the  de- 
fendant's knowledge,  1.  e.,  the  surrender  of 
old  policies  by  3,000  other  applicants  and  the 
payment  by  tbem  of  cash  or  the  giving  of 
loan  certificates  for  back  dated  Insurance. 
These  matters  constituting  discrimination 
and  illegality  should  have  been  pleaded,  and 
such  defense  cannot  now  be  raised  under  the 
Issues  as  framed. 


[2]  The  general  denial  In  the  answer  In  an 
action  on  a  contract  puts  In  Issue  simply  all 
matters  which  the  plaintiff  was  bound  to 
prove  to  make  out  bis  cause  of  action;  in 
order  to  avaU  himself  of  facts  not  appearing 
upon  the  face  of  the  contract  to  establish 
Its  invalidity  or  Ul^allty.  the  defendant 
must  plead  tbem.  Milbank  y.  Jones,  127  X. 
X.  370,  28  N.  E.  81,  24  Am.  St  Bep.  454; 
Godd  V.  Bathbone,  19  N.  Y.  37;  Morford  ▼. 
Davis,  28  N.  X.  481;  Kansas  City  School 
District  v.  Sheldley,  138  Mo.  672,  40  S.  W. 
656,  37  li.  K.  A.  406,  60  Am.  St  Bep.  576. 

[3]  But  passing  from  the  question  of  plead- 
ing to  the  merits,  we  have  a  contract  which 
the  parties  have  asstuned  to  be  a  Pennsyl- 
vania contract  The  application  for  the  pol- 
icy in  question  was  written  and  delivered  to 
the  agent  In  Buffalo  and  mailed  by  the  agent 
to  the  company  at  Philadelphia.  The  first 
premium  was  paid  at  tbe  company's  office  in 
Buffalo  and  tbe  policy  sent  by  mall.  Under 
such  circumstances  it  may  be  that  the  con- 
tract of  Insurance  was  a  New  York  contract 
Equitable  Life  Assurance  Society  y.  Clem- 
ents, 140  U.  S.  226,  11  Supk  Ct.  822,  35  Ia  Ed. 
497. 

The  law  of  New  York  in  1906  regarding 
discriminations,  being  section  89  of  chapter 
690  of  the  Laws  of  1892,  read  as  follows: 

"No  life  insorance  corporation  doing  bnaineas 
in  this  state  shall  make  any  discrimination  ia 
favor  of  individuals  of  the  same  class  or  of  the 
same  expectation  of  life  either  in  the  amount 
of  premium  charged  or  in  any  return  of  pre> 
mium,  dividends  or  other  advantages.  No  agent 
of  any  such  corporation  shall  make  any  con- 
tract for  insurance  or  agreement  as  to  such 
contract  other  than  that  which  is  plainly  ex- 
pressed in  the  policy  issued." 

The  penalty  for  violation  was  fonnd  in  the 
Penal  Code,  tbe  present  sections  being  sec- 
tions 1191  and  1200  of  the  Penal  Law  (Con- 
soL  Laws,  c.  40). 

The  parties,  however,  have  treated  this 
as  a  Pennsylvania  contract  and  as  the  re- 
sult is  the  same  in  either  case  I  vrlll  pass  at 
once  to  the  consideration  of  the  Pennsylvania 
statute  which  was  offered  in  evidence.  It 
reads; 

"107.  No  life  insurance  company  doing  busi- 
ness in  Pennsylvania  shall  make  or  permit  any 
distinction  or  discrimination  in  favor  of  in- 
dividuals between  insurants  of  the  same  class 
and  equal  expectations  of  life,  in  the  amount 
or  payment  of  premiums  or  rates  charged  for 
policies  of  life  or  endowment  insurance,  or  in 
the  dividends  or  other  benefits  payable  thereon, 
or  in  any  other  of  the  terms  and  conditions  of 
the  contracts  it  makes,  nor  shall  any  such  com- 
pany or  agent  thereof  make  any  contract  of 
insurance  or  agreement  as  to  such  contract 
other  than  as  plainly  expressed  in  the  policy  is- 
sued thereon,  nor  shall  any  such  company  or 
agent  pay  or  allow  or  offer  to  pay  or  allow  nor 
shall  any  insurants  receive  directly  or  indi- 
rectly, as  inducements  to  insurance,  any  re- 
bate of  premium  payable  on  the  p<dicy  or  any 
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■pedal  fayor  or  advantase  In  fhe  dlvidencUi  or 
other  benefit  to  accrue  thereon,  or  any  valuable 
consideration  or  inducement  whatever  not  apeci- 
fied  in  the  policy  contract  of  insurance."  Par- 
don's Dig.  OSth  BdJ  p.  1965. 

In  the  flrat  place  It  may  be  noted  that  this 
statute  provides  that  the  Insurants  shall  not 
receive  any  special  favor  or  advantage  "not 
specified  in  the  policy  contract  of  Insurance." 

[4]  As  above  qnoted,  the  policy  of  Insur- 
ance in  this  case  fully  stated  the  considera- 
tion for  the  20-payment  life  policy  Issued  to 
the  plaintur  and  that  it  was  to  be  fully  paid 
in  10  years  upon  the  surrender  of  the  old 
policy  and  the  10  yearly  payments  of  $72.68. 
Under  the  terms  of  this  statute,  therefore, 
there  was  no  violation.  Such  has  been  the 
Interpretation  of  this  law  by  State  of  Maine 
V.  Schwarzschild,  83  Me.  261,  22  Atl.  164, 
where  the  Maine  statute  was  almost  exactly 
the  same  as  this  Pennsylvania  law. 

[S]  But  even  if  this  be  not  a  sufiScient  an- 
swer to  the  appellant's  objections,  let  us  pass 
to  the  vital  point  and  determine  whether  the 
defendant  could  plead  as  a  defense  to  Us 
contract  its  own  violation  of  the  law. 

Succinctly  stated  the  facts  are  these:  For 
12  years  the  plaintiff  paid  $32.16  to  the  de- 
fendant on  a  policy  of  insurance.  In  1905  he 
surrendered  the  old  policy  of  insurance  un- 
der an  agreement  that  for  the.  surrender  of 
this  policy  the  defendant  .would  give  him  a 
20-year  life  policy  payable  in  10  years  if  he 
made  10  annual  premium  payments  of  $72.- 
68.  The  insured  has  kept  his  agreement  and 
paid  all  the  amounts  to  the  company,  which 
has  never  offered  to  return  any  part  thereof. 
It  refuses  to  carry  out  its  contract  while  still 
holding  on  to  the  premiums,  pleading  its 
own  illegal  act  as  a  defense.  The  illegality 
Is  said  to  consist  In  giving  the  plaintiff  a  fa- 
vor which  it  did  not  give  others  in  his  class, 
and  that  In  so  doing  it  violated  the  law.  It 
seeks  to  profit  by  Illegitimate  business.  No 
claim  Is  made  that  the  plaintiff  knew  that  he 
was  receiving  any  discrimination  or  favor 
not  given  to  others,  and  there  is  no  evidence 
in  the  case  even  warranting  the  inference 
that  the  plaintiff  could  have  known  or  dis- 
covered such  a  fact  The  advantage  or  dis- 
crimination, if  given,  was  the  voluntary  act 
of  the  defendant  and  hidden  within  its  books 
until  revealed  upon  this  trial.  Certainly  the 
courts  will  not  listen  to  such  a  pleading,  or 
permit  the  defendant  to  profit  by  its  own 
wrong  as  against  one  not  in  pari  delicto. 

The  Pennsylvania  act  did  not  Intend  to 
make  these  contracts  void  for  any  such  dis- 
crimination as  is  here  shown;  it  aimed  at 
the  insurance  company  and. agents,  only  ap- 
plying to  the  Insured  If  at  all  when,  the  favor 
or  discrimination  was  known  to  him.  While 
we  may  be  bound  to  consider  only  such  por- 
tion of  the  Pennsylvania  statute  as  has  been 
offered  in  evidence,  yet  the  fact  Is  that  the 
penalties  annexed  to  the  statute  consist  of 
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fines  for  repeated  violations  and  a  disquali- 
fication from  acting  as  a  life  insurance  agent. 
3  Pepper  &  Lewis'  Digest  of  Pmm.  Laws, 
1895  to  1897,  p.  350.  This  indicates  that  the 
punishment  was  not  to  fall  upon  the  inno- 
cent policy  holder,  and  that  an  executed  con- 
tract was  not  to  be  made  void.  It  is  the  in- 
tention which  governs  in  these  matters. 

As  insurance  companies  have  rarely  raised 
such  a  plea  the  cases  upon  this  point  are 
scarce,  but  such  as  we  find  express  the  law 
as  here  stated.  In  Laun  t.  Pacific  Mutual 
Life  Insurabce  Co.  of  California,  131  Wis. 
555,  HI  N.  W.  660,  9  L.  B.  A.  (N.  S.)  1204, 
the  Insured  sought  to  recover  premiums  paid 
on  the  ground  that  a  discrimination  had  been 
made  in  his  favor.  The  statute  of  Wiscon- 
sin was  the  same  as  that  of  Pennsylvania, 
and  after  a  review  of  the  authorities  the 
court  said: 

"A  life  insurance  company  may  have  con- 
tracts with  thousands  of  persons  for  million* 
of  dollars,  and  be  found  to  have  through  its 
agents,  with  or  without  the  knowledge  ot  the 
ofScers  of  the  company,  granted  rebates  out  of 
the  agent's  commission  or  out  of  the  expense 
fund  to  many  of  its  patrons.  The  act  Is  malum 
prohibitum  only.  The  Legislature  neither  de- 
clared the  insurance  contract  void  nor  made  the 
act  a  misdemeanor,  nor  undertook  to  punish  both 
parties  to  the  transaction,  nor  undertook  to 
add  any  sanction  to  the  law  against  discrimi- 
nation other  than  the  forfeiture  of  license  ot 
the  insurance  company,  or  of  the  agent,  to  do 
business  in  this  state.  Can  it  be  presumed  un- 
der the  authoritiea  cited  in  this  opinion  that 
there  was  a  legislative  intention  that  the  in- 
surance company  shonld  retain  all  premiums  and 
enrich  itself  by  illegaUty  through  absolution 
from  all  liability  on  such  policies?  Can  it  be 
presumed  that  it  was  intended  that  all  premi- 
ums that  the  insured  might  pay  at  any  time 
within  the  period  limited  by  law  for  the  com- 
mencement of  actions  could  be  recovered  back 
to  the  disadvantage  of  those  insurers  who  con- 
formed to  law  and  paid  the  legal  rates,  by  di- 
minishing the  annual  surplus  which  should  go 
to  lessen  their  premiums, -or  by  impairing  the 
fund  to  which  such  law-abiding  insurers  must 
look  for  security?  Would  not  this  put  a  pre- 
mium upon  violations  of  this  statute  and  en- 
rich those  concerned  in  such  violations  at  the 
expense  of  the  Just  man  who  kept  the  law? 
Were  there  nothing  but  these  consequences  ap- 
parent from  the  peculiar  subject-matter  of  the 
legiriation  in  question,  we  might  be  warranted 
in  inferring  that  the  Legislature  intended  no 
such  consequences." 

In  Meridian  Life  Insurance  Ca  v.  Dean,  182 
Ala.  127,  62  South.  .90,  the  action  was  on  a 
life  insurance  policy  for  $2,500;  the  def^ise 
being  the  violation  of  a  statute  like  the  Penn- 
sylvania act  In  the  opinion  It  Is  stated  as 
follows: 

"Insurance  statutes  ate  passed  to  protect  the 

citizens,  not  to  trap  them.  •  *  *  We  must 
in  each  case  look  for  the  intent  of  the  law  that 
prohibits  the  act  which  so  entered  into  or  in- 
duced the  contract    •    *    *    The  statute  may 
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In  terms  declare  audi  contract  void,  voidable. 
Illegal,  or  valid;  but,  if  not,  it  la  the  subject 
of  judicial  construction  to  ascertain  ttie  intent 
*  *  *  The  qneation  ia  entirely  one  of  leg- 
islatiy*  intent.  *  *  •  If  the  defendant's 
pleas  are  good  in  this  case,  then  an;  insurance 
company  can  defeat  any  recovery  on  any  policy 
by  violating  the  statute  and  then  setting  np  its 
own  wrong  as  a  defense  to  the  action  on  the 
policy.  It  can  collect  the  premiums  on  policies 
for  years,  less  whatever  rebate  it  sees  fit  to  al- 
low, being  careful  not  to  allow  the  same  rebate 
to  all,  keep  the  premiums  paid,  and  escape  all 
liability  for  losses  by  setting  up  that  it  has 
violated  the  law.  Such  a  construction  of  the 
statute  out^t  not  to  be  adopted  if  it  can  be 
avoided." 

So,  also.  In  Roblnam  t.  Security  Life  & 
Annuity  Co.,  163  N.  O.  416,  79  S.  E.  681,  we 
find  it  stated  regarding  a  similar  statute: 

"The  statute  does  not  invalidate  the  con- 
tract of  insurance  or  the  agreement  of  the 
parties,  and  it  purports  to  operate  upon  the  in- 
surance companies  alone." 

See,  also,  Smathers  v.  Bankers  Life  Insur- 
ance Co.,  161  N.  0.  98,  66  S.  B.  746,  IS  Ann. 
Oas.  766. 

The  Supreme  Court  of  Pennsylvania  (Swan 
V.  Watertown  Fire  Ins.  Co.,  96  Pa.  87),  has 
decided  that  foreign  insurance  companies  do- 
ing business  In  that  state  without  having 
complied  with  the  provisions  of  the  statute 
relating  to  such  companies  cannot  set  np 
their  turpitude  to  defeat  actions  on  their 
contracts  brought  by  Innocent  persons.  The 
statute  does  not  impose  upon  the  insured  the 
duty  of  se^ng  that  the  Insurer  and  his 
agents  have  complied  with  the  statutory  re- 
quirements. 

"That  a  company,"  said  the  court,  "solicit- 
ing and  receiving  the  consideration  for  In- 
surance, may  avoid  its  obligation  on  the 
ground  that  either  itself  or  its  agent  has  vio- 
lated the  law,  is  a  proposition  repugnant  to 
familiar  elements  "of  the  law." 

To  the  same  effect  Is  Watertown  Fire  In- 
surance Co.  V.  Rust,  141  111.  86,  30  N.  E.  772, 
In  which  the  court  said: 

"The  insurance  company  knows  whether  it 
has  complied  with  the  law,  but  the  public  do 
not,  and  they  have  the  right,  in  the  absence  ot 
bad  faith  and  of  actual  knowledge  to  i  the  con- 
trary, to  presume  that  a  foreign  insurance  com- 


pany assuming  to  act  in  this  state  Is  acting 
lawfully,  and  the  company,  when  sued  upon  a 
policy  issued  nndcr  such  circumstances,  is  es- 
topped to  allege  that  it  had  no  lawful  authority 
to  issue  the  policy." 

The  Sfime  principle  was  applied  in  Frltts  t. 
Palmer,  132  U.  S.  282,  10  Sup.  Ct  93,  S3X. 
Ed.  317. 

That  statntes  similar  to  this  ace  oiacted 
for  the  protection  of  .the  insured  and  for  the 
control  and  punishment  only  of  the  insurer 
in  the  absence  of  words  to  the  contrary  is 
stated  by  Earl,  O.  J.,  in  Pe<vle  v.  Formosa, 
131  N.  Y.  478,  482,  30  N.  E.  402,  493  (27  Am. 
St.  Rep.  612),  r^ardlng  rebates  by  agents. 
He  said: 

"The  nature  of  insurance  contracts  is  such 
tliat  each  person  effecting  insurance  cannot 
thoroughly  protect  himself.  He  is  not  compe- 
tent to  investigate  the  condition  and  solvency 
of  the  company  in  which  he  insures,  and  bis 
contracts  may  run  through  many  years  and 
mature  only,  as  a  rule,  at  his  death.  Under 
such  circumstances,  it  is  competent  for  the  Leg-' 
islatnre,  in  the  interest  of  the  people  and  to 
promote  the  general  welfare,  to  regulate  insur- 
ance companies  and  the  management  of  tlieir 
affairs,  and  {o  provide  by  law  for  that  protec- 
tion to  policy  holders  which  thsy.oould  not  se- 
cure for  themselves." 

The  policy  of  our  law  that  no  one  will  be 
permitted  to  profit  by  his  own  fraud  or  to 
take  advantage  of  his  pwn  wrong  or  to  found 
any  claim  upon  his  own  iniquity  or  to  ac- 
quire any  property  by  his  own  crime  was 
clearly  expressed  In  Riggs  t.  Palmer,  115  N. 
y.  606,  22  N.  E.  188,  6  L.  R.  A.  340,  12  Am. 
St  Rep.  819. 

We  therefore  conclude  that,  even  U  the  in- 
surance company  were  in  a  position  under 
Its  pleading  to  raise  the  question,  the  policy 
In  this  case  is  not  void  for  discrimination, 
and  that  neither  the  Pennsylvania  nor  the 
New  York  statute  has  such  effect  on  the 
facts  and  under  circumstances  here  stated. 

The  Judgment  appealed  from  should  there- 
fore be  affirmed  with  costs. 

HISCOCE.  O.  J.,  and  OHASB,  COLLIN, 
CUDDEBACK,  HOQAN,  and  McLACOHLIN, 
JJ.,  concur. 

Judgment  affizmed. 
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WIIiLIAHS  et  aL  T.  AUF  «t  aL 

(Ooart  «t  Appeals  of  New  Tork.    ▲prfl  29, 
1919.) 

1.  Wnxs  «=3623— CoRaiBuonoR— Oi^ASSES. 

A  will  deviainc  land  to  a  aon  and  his  wife 
"daring  their  Joint  Utcs,"  to  go  to  their  lawfnl 
iaane  on  death  of  the  surriTor,  indicated  a  gift 
to  son's  wife  living  at  time  of  ezecntion  of  will, 
and  not  to  one  whom  he  might  aabseqaently 
marry. 

2.  LiFB  Estates  9=s>26— Lbabbs  — Tebxina- 
Tioir. 

Where  a'Ute  tenant  dies,  a  lease  made  by 
him  of  the  property  to  a  third  person  ia  termi- 
nated, and  Buch  third  person  becomes  a  tres- 
passer under  Code  Oiv.  Proc.  |  1664.  . 

3.  Landlobd  and  Tenant  e=»29€(2)  —  Stru- 

KABT  FBOCEEDINOS  FOB  POSSESSION— RKLA- 
TION  OF  LtANDIX>BD  AIID  TUTAHT— "INTBITD- 
EB"— "SQUAXTIB." 

Where  a  life  tenant  onder  a  will  leases  the 
property  and  the  lease  is  terminated  by  his 
death,  making  the  lessee  a  trespasser  under  Code 
Git.  Proc.  f  1664,  such  trespasser  is 'not  a 
"squatter''  nor  "intruder"  within  the  meaning 
of  section  2232  (4),  and  the  relation  of  landlord 
and  tenant  does  not  exist  between  him  and  the 
remaindermen,  and  he  cannot  be  ejected  in  sum- 
mary proceedings,  a  squatter  being  one  who 
settles  on  the  lands  of  another  without  legal 
authority,  and  an  intruder  being  one  who  enters 
upon  property  where  he  has  no  right,  or  one 
who,  after  the  death  of  an  ancestor,  enters  upon 
land  unlawfully  before  the  heir  can  enter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Intmder; 
Squatter.] 

'     Appeal  from  Suprane  Conrt,  Appellate  Dl- 
rlsioii.  First  Department 

Action  by  Harry  C.  Williams,  Individually 
and  as  administrator  with  the  will  annexed 
of  Thomas  Mook,  deceased,  and  others, 
against  WUliam  A.  F.  Alt  and  othera  From 
an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  De- 
partment (186  App.  Div.  236,  174  N.  X.  Supp. 
460),  afflmiing  an  order  of  the  Appellate  Term 
of  the  Supreme  Court,  which  in  turn  af- 
firmed a  final  and  Intermediate  order  of  the 
Municipal  Court  in  a  summary'  proceeding 
to  recover  the  possession  of  real  property, 
plaintiff  appeals.     Affirmed. 

See,  also,  174  N.  i.  Supp.  926. 

WlUlam  B.  Hill,  of  New  York  City,  for 
appellants. 

Max  Schleimer,  of  New  Tork  CUj,  tat 
respondent& 

CHASE,  J.  Thomas  Mook  died  in  1885, 
leaving  a  will  whidi  was  duly  admitted  to 
probate.    Hfe  provided  therein  as  follows: 

"Fifth.  I  give  and  devise  to  my  son  Henry  R. 
Mook  and  his  wife  during  their  joint  Uvea  my 
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house  and  lot  Number  299  Third  avenue  in  the 
city  of  New  Xork  being  about  18  feet  6  inches 
wide  by  97  feet  deep,  upon  the  same  terms  and 
conditions  and  with  the  same  powers  to  the  ex- 
ecutors as  are  mentioned  in  the  second  clause 
of  this  will  in  reference  to  said  house  and  lot 
No.  806  Third  avenue.    •    •    •  " 


The  second  dause  of  the  will  gives  and 
devises  to  another  son  "and  his  wife  during 
their  joint  Uves"  a  bouse  and  lot  No.  806 
Third  avenue^  and  in  said  clause  it  is  farther 
provided: 

"On  the  death  of  the  survivor  of  them  I  give 
and  devise  ti>e  same  to  their  lawful  issue  if  th^ 
have  any ;  if  there  be  no  lawful  issue  then  living 
then  I  desire  my  executors  hereinafter  named  or 
the  survivor  or  'Survivors  of  them  or  such  of 
them  as  may  qualify  to  sell  said  premises  or 
any  part  thereof  either  at  public  or  private  sale 
as  they  may  deem  most  expedient  and  divide  the 
proceeds  of  such  sale  among  my  then  surviving 
children  and  the  lawful  issue  of  sudi  of  them 
as  may  then  be  dead,  the  issue  of  each  deceased 
child  taking  tiie  share  his  or  their  parent  would 
have  taken  if  living." 

At  the  death  of  Thomas  Mook  his  scm 
Henry  R.  Mook  was  a  married  man  living 
with  bis  wife,  Hel^n  Poole  Mook.  Helen 
Poole  Mook  died  Mardi  3,  1910.  Henry  B. 
married  tbe  second  time,  November  23,  1914, 
and  died  February  24,  1917,  without  leaving 
issue.  Tbe  name  of  his  second  wife  was 
Jennie  D.  Mook,  and  sbe  is  now  living.  Hen- 
ry R.  Mook,  on  tbe  9th  day  of  July,  1914, 
rented  the  real  property  described  in  the 
fifth  paragraph  of  the  will  to  the  respondent 
William  A.  F.  Alt  for  a  period  of  ten  years 
to  begin  May  1, 1916.  Jennie  D.  Mook  claims 
that  as  she  was  the  wife  of  Henry  R.  Mook 
at  the  time  of  his  death  she  Is  entitled  to  the 
possession  of  said  real  prc^erty  during  her 
life.  She  has  expressly  consented  that  Wil- 
liam A.  F.  Alt  remain  in  the  possession  of 
said  real  property  on  the  terms  of  tbe  lease 
of  July  9,  1914.  The  appellants  are  the 
administrators  with  the  will  annexed  of  tbe 
goods,  etc.,  of  Thomas  Mook,  deceased,  and 
the  owners  under  said  will  of  the  fee  of  said 
real  property  subject  to  the  possession  there- 
of for  life  as  therein  stated.  They  brought 
this  proceeding  to  remove  the  respondents 
from  said  real  prc^rty.  Two  questions  are 
before  us  for  consideration: 

(1)  Has  Jennie  D.  Mook  any  Interest  in 
said  real  property  under  the  will  of  Thomas 
Mook? 

(2)  Even  if  Jennie  D.  Mook  has  no  inter- 
est In  said  real  property,  can  the  appellants 
maintain  summary  proceedings  for  the  re- 
moval of  WUllam  A.  F.  Alt  and  his  subten- 
ants tlierefrom. 

[1]  We  do  not  think  that  the  gift  in  this 
case  to  the  son's  wife  was  in  any  sense  to  a 
class.  Tbe  rule  that  a  gift  to  a  class  to  take 
effect  in  the  future  vests  In  the  person  or  per- 
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Bona  who  answer  tbe  descrititlon  on  the  date 
of  distribution  Is  not  applicable.  Salter  v. 
Drowne,  205  N.  X.  204,  98  N.  E.  401.  The 
gift  was  to  Henry  R.,  the  testator's  son,  and 
to  hla  wife.  The  testator  spoke  of  an  ex- 
isting fact  The  gift  was  to  persons  desig- 
nated "during  their  joint  lives."  The  •wife 
then  llylng  or  living  at  tbe  date  from  which 
tbe  will  Is  deemed  to  speak  was  designated 
as  the  person  intended  by  the  testator  as 
surely  as  tf  she  had  been  mentioned  by  nama 

It  has  been  held  that  unless  there  be  some- 
thing In  a  will  indicating  the  contrary  a 
gift  to  the  wife  of  a  deslgnated^marrled  man 
is  a  gift  to  tbe  wife  living  at  the  time  of  the 
making  of  the  will  and  not  to  one  whom  be 
may  subsequently  marry.  Meeker  t.  Draf- 
t&a,  201  N.  X.  205,  94  N.  E.  626,  33  L.  R.  A. 
{N.  S.)  816,  Ann.  Cas.  1912A,  930;  Van  Brunt 
V.  Van  Brunt,  111  N.  X.  178,  19  N.  E.  60; 
Van  Syckel  v.  Van  Syckel,  61  N.  J.  Eq.  194, 
26  AtL  156.  If  the  testator  had  Intended  to 
make  the  gift  to  his  son  and  his  son's  wife 
living  at  the  death  of  the  son,  he  would  have 
diosen  words  fairly  ezpresdng  that  inten- 
tion. 

The  cases  In  this  state  relied  upon  by  the 
resx)ondents  are  clearly  distinguishable  from 
the  case  now  before  us.  In  Matter  of  Har^ 
rls,  152  App.  Dlv.  52,  136  N.  X.  Supp.  711, 
affirmed  206  N.  X.  690,  99  N.  E.  1108,  a  tes- 
:tator  gave  certain  property  in  trust  for  the 
benefit  of  his  son  for  life,  and  upon  tbe 
death  of  the  son  the  principal  "shall  belong 
to  his  wife  and  children  then  living."  The 
court  held  that  tbe  wife  living  at  the  death 
of  tbe  son,  and  not  a  former  wife  living  at 
the  date  of  the  will  and  the  death  of  the' 
testator,  was  Intended  by  the  testator. 

In  Meeker  v.  DrafFen,  supra,  the  will  un- 
der consideration  devised  and  bequeathed 
certain  property  to  the  testator's  son,  and 
further  provided  that  upon  the  death  of  the 
son  the  property  so  devised  should  be  equal- 
ly divided  "between  my  said  wife  and  my 
son's  widow  and  child  or  children."  It  was 
held  that  it  was  the  Intention  of  the  testator 
to  give  an  interest  In  the  residue  to  the  per- 
son who  was  the  wife  of  his  son  at  the  time 
of  his  (the  son's)  death. 

In  the  case  now  before  us  there  is  nothing 
to  Indicate  an  Intention  on  tbe  part  of  the 
testator  to  make  a  gift  other  than  to  the 
wife  of  bis  son  living  at  tbe  making  of  the 
wUl  or  at  the  time  of  his  (l^omas  Mook's) 
death. 

Jennie  D.  has  no  interest  in  the  real  prop- 
erty under  consideration.  It  has  already 
been  so  held  by  the  Surrogate's  Court,  and 
also  by  tbe  Appellate  Division  on  an  appeal 
from  tbe  order  of  the  Surrogate's  Court  In  a 
proceeding  In  which  Jennie  D.  Mook  was 
the  petitioner.  An  administrator  with  the 
wUl  annexed  of  the  goods,  etc.,  of  Thomas 
Mook,  deceased,  was  appointed.  The  ap- 
ipointment  was  made  without  notice  to  Jen* 


nie  D.  Mook.  She  subsequently  made  appli- 
cation to  the  Surrogate's  Court' to  have  tba 
letters  of  administration  with  the  will  an- 
nexed revoked.  That  application  was  d»- 
nled.  Matter  of  Mook's  Estate^  167  N.  T. 
Supp.  170.  An  Appeal  was  taken  from  that 
order  to  the  Appellate  -Division,  where  the 
order  of  the  Surrogate's  Court  was  unani- 
mously affirmed.  181  App.  Div.  934,  167  N. 
X.  Supp.  1114. 

[2]  When  Henry  Mook  died  tbe  lease  made 
by  him,  as  owner  of  a  life  estate  In  the  real 
proper^,  to  the  respondent  Alt,  terminated. 
Barson  v.  MulUgan,  191  N.  X.  306.  84  N.  B. 
75,  16  li.  R.  A.  (N.  S.)  161. 

It  is  provided  by  section  1664  of  the  Coda 
of  Civil  Procedure  as  follows: 

"A  person  in  possession  of  real  property,  aa 
guardian  or  trustee  for  an  infant,  or  having  an 
estate  determinable  upon  one  or  more  lives,  who 
holds  over  and  continueg  in  possession,  after  the 
determination  of  his  trust  or  particular  estate, 
withont  the  express  consent  of  the  person  then 
immediately  entitled,  is  a  trespasser." 

Alt,  therefore^  from  tbe  death  of  Henry 
R  Mook  was  a  trespasser  as  were  his  sutv 
tenauts,  and  the  reversioners,  owners  of  the 
fee,  were  entitled  to  tbe  poesessi(m  of  said 
real  property. 

The  question  remains  whether  on  the  re- 
fusal of  Alt  and  his  subtenants  to  deliver 
possession  of  the  real  property  to  the  appel- 
lants they  were  entitled  to  maintain  sum- 
mary proceedings  to  obtain  possession. 

[3]  Summary  proceedings,  except  in  pun- 
ishment for  contempt  and  in  a  few  other 
cases  dependent  upon  special  reasons,  were 
not  allowed  at  common  law.  Summary  pro- 
ceedings, as  implied  in  the  name,  are  short 
and  simple  In  comparison  with  those  that 
are  usual,  regular,  and  formal.  They  are 
authorized  by  statute  in  prescribed  in- 
stances. In  this  state  they  are  allowed  to 
recover  tbe  possession  of  real  property  by 
title  2  of  chapter  17  of  the  Code  of  Civil 
Procedure.  See  sections  2231  to  2233,  indu- 
sive.  They  are  generally,  but  not  exclusive- 
ly, confined  to  cases  where  the  conventional 
relation  of  landlord  and  tenant  exists.  Oth- 
er relations  are  Included  by  the  provisions  of 
sections  2232  and  2233.  Section  2232  pro- 
vides generally  that  a  person  who  holds  over 
as  therein  provided  may  be  removed  as  pro- 
vided in  tbe  title  relating  to  summary  dis- 
possession in  four  specified  instances.  The 
first  three  subdivisions  of  the  section  relate 
in  turn  to  property  sold  by  virtue  of  an  exe- 
cution— property  sold  upon  foreclosure — and 
property  held  under  an  agreement  to  occu- 
py and  cultivate  upon  shares.  The  fourth 
subdivision  of  the  section  provides: 

"4.  Where  he,  or  the  person  to  Whom  he  has 
succeeded,  has  intruded  into,  or  squatted  upon, 
any  real  property,  without  the  permission  of  the 
person  entitled  to  the  possession  thereof,  and 
the  occupancy,  thus  commenced,  has  continued 
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witiioat  permission  from  the  latter ;  or,  after  a 
permission  (iven  by  him  has  been  revoked,  and 
notice  of  the  revocation  given  to  the  person  or 
persons  to  be  removed." 


It  is  urged  by  the  appellants  that  Alt  be- 
ing a  trespasser  within  the  provisions  o*  sec- 
tion lb64  quoted  comes  within  subdivision  4 
of  said  section  2232.  We  think  not  He  is 
not  a  squatter  thereon  within  the  meaning 
«f  the  statute,  and  his  possess.lon  did  not 
commence  by  intrusion  therein  but  by  right. 
The  relation  of  landlord  and  tenant  does  not 
exist  as  between  the  appellants  and  Alt,  and 
as  be  (Alt)  does  not  come  within  the  terms 
of  the  sections  quoted  which  extends  the  au- 
thority of  the  court  in  summary  proceed- 
ings, the  remedy  of  the  appeUan'ts  is  by  an 
action  to  recover  possession  of  the  real  prop- 
erty. 

The  fourth  subdivision  of  said  section,  so 
far  as  it  affects  the  question  now  before  us, 
is  sufficiently  clear,  so  that  we  cannot  find 
that  It  was  the  Intention  of  the  Legislature 
to  include  therein  any  case  not  within  such 
clear  meaning. 

A  squatter  is  one  who  settles  on  the  lands 
■of  another  without  any  legal  authority,  and 
an  intruder  Is  one  who  enters  upon  property 
where  he  has  no  right,  or,  as  it  has  been  de- 
fined, one  who,  after  the  death  of  an  ances- 
tor, enters  upon  land  unlawfully,  before  the 
heir  can  eater.  The  respondent  Alt  entered 
upon  the  lands  in  question  by  right  under 
the  life  tenant,  then  living.  The  occupancy 
"thus  commenced"  has  not  been  changed  by 
any  new  arrangement  with  the  respondents. 
The  use  by  the  Legislature  of  the  words 
"squatter"  and  "Intruder"  in  statutes,  affect- 
ing i)ossesaion  of  real  property  and  leading 
up  to  the  present  statutes  mentioned  does 
not  seem  to  have  been  intended  to  include 
persons  other  than  those  within  the  ordinary 
meaning  of  the  words.  Chapter  396,  Laws 
•  of  1857,  relating  to  the  punishment  of  nui- 
sances and  malicious  trespasses  on  land  and 
the  subsequent  criminal  statutes,  including 
sections  467  and  640,  subdivision  9,  of  the 
Penal  Code,  and  2036  and  1425,  8Ubdivisl<m 
9,  of  the  Penal  Law  (Consol.  Laws,  c.  40); 
also  Revised  Statutes,  pt  3,  c.  8,  tit  10,  {  28, 
and  the  amendments  thereto  from  which  the 
present  section  2232  of  the  Code  of  Civil  Pro- 
cedure originated. 

It  is  said  tliat  the  reason  why  summary 
proceedings  should  be  sustained  in  the  case 
now  before  us  is  as  impelling  as  if  Alt  and 
his  subtenants  were  technically  intruders  or 
squatters  upon  the  land,  l^e  court  has  no 
power  or  authority  to  sustain  a  proceeding 
not  within  the  statutory  provisions.  It  is  a 
case  where  the  Legislature  might  with  good 
reason  add  another  subdivision  to  said  sec- 
tion 2282  to  include  a  case  where  persons 
iOte  the  respondents  who  come  rightfully  In- 
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to  the  possession  of  real  property  remain 
therein  without  right  after  the  death  of  a 
life  tenant  and  the  terminatlmi  of  their 
rightful  possession  thereof. 

The  statement  of  this  court  tn  Barson  v. 
Mulligan,  198  N.  X.  23,  25,  00  N.  E.  1127, 
about  the  removal  of  a  person  in  possession 
of  real  property  by  summary  proceedings, 
was  not  necessary  to  the  decision  of  that 
case,  and  does  not  require  that  we  should 
hold  that  the  proceedings  in  this  case  should 
be  sustained. 

The  order  should  be  affirmed,  with  costs. 


HISOOCK,   0.  J.,  and  HOGAN,  OAKDO- 

zo,    POUND,    Mclaughlin,    and    an- 
DRB}WS,  JJ,  c«mcnr. 

Order  affirmed.  ' 


C288  lU.  359) 

DUNNB  T.  ROCK  ISLAND  COUNTT  et  aL 
(No.  12708.) 

(Supreme  Court  of  Illinois.    Jnne  6,  1919.) 

1.  Injunction   4t=>194  —  Rxliet  —  Remov- 

AL  07  BinXDINO. 

Where-  a  county,  pending  a  proceeding  to 
enjoin  the  erection  of  a  jail  building  on  a 
certain  square,  partially  erected  the  building, 
the  complainant,  upon  obtaining  perpetual  in- 
junction, had  a  right  to  have  any  part  of  tlie 
building  constructed  while  the  suit  was  pending 
removed. 

2.  iNjUHcnow   «=»132,  194r-TBi£P0BABT  In- 
junction—PtTEPOBB. 

The  only  office  of  a  temporary  injunction 
la  to  preserve  the  status  until  a  final  hearing, 
and  upon  such  a  hearing,  if  a  perpetual  in- 
junction is  ordered,  the  defendant  may  be  re- 
quired to  restore  the  status. 

Appeal  from  Circuit  Court  Bock  Island 
Oun^;  W.  T.  Church,  Judge. 

Bill  by  Edmund  M.  Dunne,  Catholic  Bish- 
op, against  the  County  of  Rock  Island  and 
others.  From  a  decree  for  plaintiff,  the  de- 
fendants appeal.    Modified  and  affirmed. 

See,  also,  283  111.  628,  119  N.  B.  591. 

C.  J.  Searle,  of  Rock  Island,  for  appel- 
lants. 

James  F.  Murphy  and  Kenworth,  Dietz, 
Shaliberg,  Harper  &  Sinnett,  all  of  Rock  Is- 
land, for  appellee. 

CARTWRIOHT,  J.  On  June  21,  1915.  the 
appellant,  Edmund  M.  Dunne,  Catholic  Bish- 
op, filed  in  the  circuit  court  of  Rock  Island 
county  his  bill,  alleging  that  the  public 
square  in  the  city  of  Rock  Island  had  been 
dedicated  to  public  use,  to  be  open  and  free 
from  encroachments  of  any  kind,  and  pray- 
ing for  an  injunction  restraining  the  county 
of  Rock  Island  from  erecting  a  jail  there- 
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on,  to  the  lrrei>arable  Injury  of  bis  property 
fronting  and  abutting  on  the  sqnare.  Upon 
a  hearing  of  a  motion  for  a  temporary  in- 
jnnction  the  motion  was  contested  by  afiElda- 
Tits,  withont  any  plea  or  answer  to  the  bill, 
and  the  motion  was  denied,  and  the  bUl  dis- 
missed. An  appeal  was  prosecuted  to  this 
court,  and  the  -decree  was  reversed,  on  the 
gronnds  that  the  bill  on  Its  face  stated  a 
good  cause  of  action  and  affidavits  could  not 
be  heard  on  the  motion.  The  court  stated 
the  law  to  be  that  the  words-  "Public 
Square,"  written  on  the  map,  clearly  indicat- 
ed that  the  square  was  dedicated  as  a  public 
square,  to  be  used  by  tlie  public  for  some 
public  purpose;  but  the  words  did  not  indi- 
cate any  certain  or  definite  use  of  the  square, 
and  the  purpose  might  be  shown  by  proof  of 
custom  or  long  usage.  The  cause  was  re- 
manded, with  directions  that  the  parties  be 
required  to  make  up  Issues  in  the  case  by 
proper  pleadings  for  a  final  bearing. 

After  the  filing  of  the-bUl  the  General  As- 
sembly passed  an  act  approved  June  24,  1915 
(Laws  1916,  p.  491),  providing  that  it  should 
be  unlawful  to  build  a  jail  within  200  feet  of 
any  buUdlng  used  exclusively  for  school  pur- 
poses, and  the  complainant  contended  that 
he  was  entitled  to  insist  uixin  the  provisions 
of  that  statute;  but  his  claim  was  not  sus- 
tained for  want  of  allegations  in  the  bill  that 
his  school  building  was  used  exclusively  for 
school  purposes  and  that  the  Jail  would  be 
within  200  feet  of  the  school  building. 
Dunne  t.  Ck>unty  of  Rock  Island,  273  IlL  B3, 
112  M.  B.  342.  After  the  case  was  rrin- 
stated  in  the  circuit  court  the  bUl  was 
amended  by  adding  averments  ttiat  the 
sdkool  building  was  .used  exc|uslreiy,  for 
sdiool  purposes,  and  that  the  contemplated 
Jail  building,  when  erected,  would  be  within 
96  feet  of  the  complainant's  building.  The 
prayer  for  an  injunction  was  amended,  so 
as  to  bring  it  within  the  purview  of  the  act, 
and  prayed  for  an  injunction  against  con- 
structing the  Jail  building  on  any  part  of  the 
public  square,  and  particularly  within  200 
feet  of  the  school  building.  The  answer  de- 
nied tb&t  the  dedication  was  for  use  as  a 
public  sqnare  free  from  buildings  or  en- 
croachments of  any  kind,  or  tliat  complain- 
ant's building  was  used  exclusively  for 
school  purposes,  and  alleged  the  invalidity  of 
the  act  as  violating  provisions  of  the  Consti- 
tution. The  }ssuee  were  referred  to  the  mas- 
ter in  chancery  to  take  the  evidence  and  re- 
port the  same  with  his  conclusions.  The 
cause  was  heard  on  exceptions  to  his  report, 
and  the  amended  bill  was  dismissed  for 
want  of  equity,  and  a  second  appeal  was 
prosecuted  from  that  decree. 

The  complainant  had  based  his  right  to  an 
injunction  upon  two  different  and  distinct 
grounds,  and  by  the  amendment  had  only 
sought  to  restrain  the  erection,  of  a  Jail  with- 
in 200  feet  of  his  building.  If  that  reUef 
should  be  granted,  the  prayer  of  bla  bill 


would  I>e.  satisfied,  and  the  farther  claim  nec- 
essarily aband(med.  This  court  said  that  if 
the  issue  of  fact  as  to  the  use  of  the  building 
was  found  in  favor  of  the  c<HnpIainant,  and 
the  act  prohibiting  the  erection  of  a  Jail 
withl^  200  feet  of  a  building  used  exdnslTe- 
ly  for  school  purposes  was  not  unoonstita- 
tional,  the  other  questions  raised  concerning 
rights  claimed  under  the  ^original  bill  were 
eliminated.  The  court  considered  the  evi- 
dence, and  found  those  issues  in  favor  of 
the  complainant,  and  the  decree  was  revers- 
ed, and  the  cause  remanded  to  the  drcnlt 
court,  with  directions  to  grant  the  relief 
prayed  for  in  the  bUl.  Dunne  y.  County  of 
Bock  Island,  283  lU.  628,  119  N.  B.  691. 
There  was.  not  only  no  decision  concerning 
the  power  or  right  of  the  county  to  erect  a 
jail  on  the  public  square  more  than  200  feet 
from  the  complainant's  building,  but  it  was 
stated  that  no  such  question  was  considered. 
The  only  questions  were  whether  the  com- 
plainant's building  was  used  for  school  pur- 
poses and  whether  the  act  was  a  vaUd  and 
lawful  exercise  of  the  police  power,  and, 
these  questicms  having  been  resolved  in  favor 
of  the  complainant,  the  circuit  court  was  di- 
rected to  grant  the  relief  which  the  ooort 
bad  said  the  complainant  was  entitled  to  un- 
der the  facta  and  law.  The  cause  was  again 
reinstated  in  the  circuit  court,  and  a  decree 
was  entered  enjoining  and  restraining  the 
county  "from  locating,  building,  and  con- 
structing and  diereafter  maintaining  said 
Jail  buUdlng  on  any  part  of  the  said  public 
square,  and  particularly  within  200  feet  of 
said  building  of  the  complainant  so  used  ez< 
clnslvely  for  school  purposes." 
.  A  reading  of  the  opinion  of  this  court, 
stating  what  relief  the  complainant  was  ea- 
titled  to  under  the  facts  and  law  in  connec- 
tion with  the  mandate,  would  show  that  an 
injunction  against  erecting  a  JaU  at  any 
place  on  the  public  square  not  within  200 
feet  of  the  complainant's  building  was  not 
within  'the  meaning  or  intent  of  the  direction 
given,  becalise  no  questlcm  of  that  kind  was 
considered  or  decided. 

[1 , 2]  The  decree  also  found  that  since  the 
institution  of  the  suit,  and  wtiile  it  was  pend- 
ing, the  county  had  partially  erected  a  jail 
building  on  the  public  square  within  200 
feet  of  the  school  building,  and  it  was  or- 
dered to  remove  all  such  parts  or  portions 
of  the  Jail  building  so  erected  during  the 
pendency  of  the  suit.  The  only  office  of  a 
temporary  injunction  is  to  preserve  the. stat- 
us until  a  final  hearing,  and  upon  such  a 
hearing,  if  a  perpetual  injunction  Is  ordered, 
the  defendant  may  be  required  to  restore  the 
status.  Lambert  v.  Alcorn,  144  ni.  313,  83 
N.  B.  53,  21  L.  B.  A.  611;  Tumey  v.  Shriver, 
269  111.  164,  109  N.  E.  708;  Gull<*  v.  HamU- 
ton,  287  in.  367,  122  N.  B.  637.  An  Uiixmi- 
tion  against  the  erection  of  a  Jail  building 
within  200  feet  of  the  complainant's  build- 
ing having  bean  awarded,  the  complainant 
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bad  a  right  to  have  any  part  of  the  building 
constructed  while  the  suit  was  pending  re- 
moTed  by  the  county. 

The  decree  Is  modified,  by  striking  out  the 
words  "any  part  of"  and  the  words  "and 
partlcniarly,"  and,  as  so  modified,  the  decree 
la  affirmed. 

Decree  modified  and  affirmed. 

THOMPSON,  J.,  having  been  state's  a^ 
tomey  for  the  county  of  Rock  Island 
throughout  this  litigation,  took  no  part  in 
this  dedaion 


(as  Han.  ISU 

OAMBRA.  ▼.  SANTOS  et  aL 

SOUZA  V.  SAMB. 

(Supreme  Judicial  Conrt  of  MasaacIiaBetta. 
Barnstable.    May  24,  1919.) 

1.  Masteb  ard  Sebtant  4=al60(2)— Injubibs 
TO  Sbbvant— NsouaENcx. 

The  captain  or  owner  of  a  fishing  schooner 
equipped  with  an  auxiliary  gasoline  engine  was 
negligent  in  setting  two  members  of  the  crew  at 
work  transferring  gasoline  in  cans  from  a  sup- 
ply yessel  to  the  storage  tank  on  the  schooner 
without  warning  in  a  place  which  could  be 
found  peculiarly  dangerous  under  the  circnm- 
stances. 

2.  Masteb  ano  Sebtant  «=>284(2)— Employ- 
ment BY  Captain  ob  Aii  Ownebs  oy  Fish- 
ing Schooner— Question  roB  Jury. 

In  an  action  for  injuries  to  two  of  the  crew 
of  a  fishing  schooner  from  the  explosion  of  gaso- 
line vapor,  whether  responsibility  for  negligence 
was  confined  to  the  captain  of  the  schooner 
alone  as  employer  or  as  owner  pro  hac  vice, 
or  was  that  of  all  the  owners  in  the  enterprise, 
having  a  common  ownership,  controlling  the 
vessel  through  their  agents,  and  sharing  prof- 
its and  losses,  held  for  the  jury. 

3.  Mastteb  and  Sebvant  «s988(]>— Pabtnkb- 
BHip  9=99(1)  —  Relation  Bbtwekn  Obbw 
AND  Owners  or  Vessel. 

Members  of  the  crew  of  a  fishing  schooner 
who  received  a  lay  or  share  of  the  profits  of 
each  trip  could  be  found  to  be  employes  of  the 
master  and  owner*  under  evidence  that  their 
lay  or  share  was  in  the  nature  of  wages  and  did 
not  create  a  partnership. 

4.  Master  and  Sebvant  «=3288(1),  289(1)— 
Injubies  to  Sebvantv-Duk  Case  and  As- 
sumption OF  Risk— Question  fob  Jury. 

In  an  action  for  injuries  in  a  gasoline  ex- 
idosion  on  board  a  fishing  schooner,  issues  of 
due  care  of  the  Injured  members  of  the  crew, 
plaintiffs,  and  assumption  of  risk  by  them,  held 
for  the  jury. 

6.  Masteb  and  Sebvant  4=9265(13,  14)— In- 

juby  to   SebvantsMjOntbibutoby  Nboli- 

OENCB  and  Assumption  of  Risk— Bubden 

OF  Pboof. 

Employers  sued  for  injuries  to  servants  had 

the  burden  of  proof  on  the  servants'  lack  of  due 

care  and  assumption  of  risk. 


6.  Mastxb  and  Sebvant  •s>185(1S)— Ihjti- 
bibs  to  Sebvant— Fbixow-Sbbvant  Doo- 
TBnre. 

Where  the  master  of  a  fishing  schooner  em- 
ployed members  of  the  crew  either  as  owner 
pro  hac  vice  or  as  agent  of  the  owners,  the 
follow-servant  doctrine  did  not  preclude  from 
recovery  two  members  of  the  crew  injured  by  a 
gasoline  explosion  caused  by  the  master's  neg- 
ligence to  whom  responsibility  for  the  defec- 
tive and  dangerons  condition  of  the  essential 
appliances  of  the  vessel  could  not  be  ddegated 
by  the  owners. 

Report  from  Superior  Court,  Barnstable 
County;   Louis  S.  0>z,  Judge. 

Actions  V>f  tort  for  personal  injuries  by 
Joseph  Cambra  and  Frank  Souza  against 
Manuel  C.  Santos  and  others.  On  report  to 
the  Supreme  Judicial  Court  Case  ordered 
to  stand  for  trial. 

John  D.  W.  Bodflsh,  of  Hyannis,  for  plain- 
tiffs. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Bos- 
ton (Edward  C.  Stone,  of  Boston,  of  coun- 
sel), for  defendants. 

DE  COUBOT,  J.  These  two  common-law 
actions  of  tort  were  brought  to  recover  dam- 
ages for  i)er8onal  injuries  received  by  the 
plaintiffs,  resulting  from  a  gasoline  explo- 
sion which  occurred  on  board  the  fishing 
schooner  Mary  0.  Santos,  whUe  slie  lay  In 
Boston  Harbor. 

The  defendants  were  the  owners  of  the 
schooner;  Manuel  C-  Santos,  the  captain  in 
charge,  owning  twenty  of  the  thirty-two 
equal  shares,  and  Joseph  A.  Manta,  the  agent, 
owning  five  shares.  When  the  vessel  was 
built  In  1904  she  was  equipped  with  sail 
power  only.  In  the  cabin  were  two  kero- 
sene lamps  for  lighting,  and  a  coal  stove  for 
heating  purixises.  In  1914  an  auxiliary  gaso< 
line  engine  was  added;  the  only  change  in 
the  constriictlon  of  the  schooner  being  what 
was  incidental  to  the  installation  of  the  en- 
gine and  equipment.  The  engine  was  placed 
forward  of  the  original  cabin,  "the  cabin  and 
the  engine  room  were  all  one,"  and  no  change 
was  made  in  the  above  method  of  lighting  or 
heating.  The  gasoUne  storage  tank  was 
placed  on  the  deck  directly  above  the  en- 
gine. It  was  made  of  metal,  and  was  inclos- 
ed in  a  wooden  casing,  with  an  intervening 
space  of  four  or  five  Inchea  The  only  open- 
ings provided  were  two  in  the  top  of  the 
tank,  and  corresponding  ones  in  the  box  over 
It,  through  which  gasoline  was  poured  into 
the  tank.  The  gasoline  was  supplied  to  the 
engine  throu{^  a  pipe  which  extended  from 
the  bottom  of  the  tank  through  an  opening  in 
the  deck.  It  passed  through  the  cabin  and 
engine  room,  about  three  and  five  feet  from 
the  two  kerosene  lamps  respectively.  The 
coal  stove  was  abont  eight  feet  from  the 
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gasoline  engine;  and  tfie  pipe,  engine,  lamps 
and  stove  were  all  In  the  same  room. 

The  plaintiffs  were  Mred  by  the  captain, 
the  defendant  Santos,  and  the  schooner  was 
operated  on  what  was  called  the  Province- 
town  lay.  When  the  captain  landed  his  load 
of  fish  and  sold  It,  he  first  deducted  certain 
charges,  called  "great  generals,"  which  in- 
cluded bait,  trawls,  gasoline  and  all  other 
supplies  bought  by  Mm  for  the  boat,  except 
the  food ;  then  he  took  out  27  per  cent,  for 
the  owners  of  the  schooner,  and  sent  it  to 
the  defendant  Joseph  A.  Manta,  as  their 
agent ;  the  remaining  73  per  cent,  after  pay- 
ment of  the  food  bills  or  "small  generals," 
was  divided  in  equal  shares  amon^  the  crew, 
including  the  captain.  The  plaintiffs  had  no 
control  over  the  schooner  or  the  disposal  of 
the  fish  caught ;  the  captain  was  In  full  com- 
mand and  ceuld  discharge  the  members  of 
the  crew  at  any  -time ;  they  had  a  right  to 
quit,  if  they  so  desired,  whenever  the  boat 
came  in  and  the  cargo  was  discharged ;  and 
they  received  as  compensation  for  their  serv- 
ices the  lay  or  share  of  the  proceeds  of  the 
trip. 

In  the  afternoon  of  February  24,  1916,  aft- 
er the  fish  had  been  unloaded,  and  some  re- 
pairs made  on  the  engine,  the  Mary  C.  San- 
tos was  towed  out  to  a  gasoline  supply  boat, 
the  Smith  Tuttle,  which  was  stationed  In 
Boston  Harbor.  The  captain  ordered  the 
plaintiffs,  with  other  members  of  the  crew, 
to  assist  in  taking  in  a  supply  of  gasoline. 
The  men  formed  a  line  between  the  storage 
tank  on  the  fishing  schooner  and  the  supply 
faucet  on  the  gasoline  boat;  and  the  gaso- 
line was  passed  along  in  five-gallon  cans,  and 
emptied  Into  the  tank.  About  one  hundred 
gallons  had  been  so  transferred,  when  the 
explosion  which  injured  the  plaintiffs  occur- 
red in  the  cabin  and  engine  room  below.  It 
was  then  about  4  o'clock.  It  could  be  found 
that  the  explosion  must  have  been  caused  by 
gasoline  vapor,  mixed  with  air  In  such  pro- 
portions that  It  \rould  explode,  coming  in 
contact  with  some  flame  in  the  cabin  and  en- 
gine room;  and  there  was  evidence  that 
about  3  o'clock  two  kerosene  lamps  were 
seen  lighted  there,  and  there  was  a  coal  fire 
in  the  stove,  the  door  of  which  was  open. 
The  gasoline  vapor  could  have  arisen  from 
the  movement  of  the  open  cans  wlille  being 
I)assed  along,  and  under  the  weather  condi- 
tions it  could  have  found  its  way  to  the  part- 
ly opened  companionway  and  down  into  the 
eabin.  Or  it  could  be  found  that  by  reason 
of  the  absence  of  a  vent  pipe,  the  residual 
vapor  in  the  tank  was  forced  out  as  gaso- 
line was  poured  in,  and  passed  down  the 
space  between  the  metal  tank  and  the  wood- 
en casing,  through  an  opening  In  the  deck 
at  the  pipe  or  elsewhere,  Into  the  cabin  and 
tsiglne  room  below.    According  to  the  testi- 


mony of  the  exi^ert  witness,  Wedger,  there 
should  be  no  fire  or  light  except  an  electric 
light,  in  the  vicinity  of  any  place  where  gas- 
oline is  handled,  stored  or  used;  storage 
tanks  should  be  provided  with  vent  pipes 
ending  in  a  gooseneck;  and  gasoline  should 
not  be  transferred  from  one  place  to  anoth- 
er in  open  containers. 

[1, 2]  Confining  ourselves  to  the  alleged 
structural  defect  in  the  tank  and  appliances, 
there  was  evidence  here  of  negligence  in  set- 
ting the  plaintiffs  at  work  without  warning 
In  a  place  which  could  be  found  peculiarly 
dangerous  in  the  circumstances.  Maddox  v. 
Mallard,  218  Mass.  55,  105  N.  B.  632.  It  was 
for  the  jury  to  say  whether  responsibility  for 
this  negligence  was  confined  to  Santos  alone 
as  employe;"  or  as  owner  pro  hac  vice,  or 
was  that  of  all  the  defendants  as  partners  in 
the  enterprise,  having  a  common  ownership, 
controlling  the  vessel  through  their  agents, 
and  sharing  the  profits  and  losses  at  the  end 
of  each  trip.  Harding  v.  Souther,  12  Cnsh. 
307;  Adams  v.  Augustine,  195  Mass.  289, 
81  N.  H.  192 ;  Orlmmins  v.  Booth,  202  Mass. 
17,  88  N.  B.  449,  132  Am.  St.  Eep.  468;  Mc- 
Murtrle  v.  Guiler,  183  Mass.  451,  67  N.  B. 
358. 

[3-6]  Plainly  there  was  evidence  that  the 
plaintiffs  were  employes;  that  the  lay  or 
share  given  to  them  was  In  the  nature  of 
wages  and  did  not  create  a  partnership. 
Baxter  v.  Rodman,  3  Pick.  435;  Grozier  v. 
Atwood,  4  Pick.  234.  The  Issues  of  their  due 
care,  and  assumption  of  risk,  were  for  the 
Jury,  with  the  burden  of  proof  on  the  defend- 
ants. Souden  v.  Fore  River  Ship  Building 
Co.,  223  Mass.  509,  112  N.  B.  82;  St  1914, 
c.  553.  It  could  not  be  ruled  that  the  fel- 
low-servant doctrine  precluded  the  plaintiffs 
from  recovery;  the  defendant  Santos  was 
the  employer  ot  the  plaintiffs,  either  as  own- 
er pro  hac  vice  or  as  agent  of  all  the  own- 
ers, and  responsibility  for  the  defective  and 
dangerous  condition  of  the  permanent  and 
essential  appliances  to  which  the  employes 
were  exposed  in  performing  their  required 
work  cannot  be  delegated  by  the  employer. 
Perry  v.'  Webster  Co.,  216  Mass.  147,  103  N. 
E.  879. 

It  may  be  added  that  no  question  Is  raised 
as  to  the  jurisdiction  of  our  courts  to  en- 
force the  common-law  rights  of  the  plaintiffs. 
See  Calvin  v.  Huntley,  178  Mass.  29,  59  N.  B. 
435;  Judicial  Code  of  the  XTnlted  States, 
March  3,  1911,  c.  231,  §  256,  36  Stat  1160  (U. 
S.  Comp.  St.  {  1233).  And  see  Duart  v.  Sim- 
mons, 231  Mass.  313,  121  N.  B.  10,  as  to 
Workmen's  Compensation  Act 

In  our  opinion  the  plaintiffs  were  entitled 
to  go  to  the  jury  on  the  evidence;  and  in 
accordance  with  the  report  the  cases  are  to 
stand  for  trial. 

So  ordered. 
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OOOmtAN  T.  BARTON. 

SAME  T.  OaEENLAW  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
SuSollc.    June  17,  1919.) 

X.  MUniOIPAL    COBPOBATIONB     <S=>808(5)— ICB 

OR  SiDEWAi^  —  LiABn^TY  or  Abuitino 

OWITEB— DiBCHABOK  Or  WATEB  ON  WaT. 

Landowner  who  collects  surface  water  Into 
an  artificial  channel,  such  as  a  spout,  and  dis- 
charges it  upon  a  public  way,  where  it  freezes 
and  makes  use  of  the  way  dangerous,  efficiently 
creates  a  pn^lic  nuisance,  and  is  liable  for  re- 
sulting damage  to  a  traveler  using  due  care. 

2.  Municipal  CoKPoaAXiONS  <S=9821(17)— Ira 

OR    SlDKWAUC    —    LlABILITT    OF    ABTJTTINO 
OWNEB— QxrEBTIOR  FOB  JT7BT. 

In  an  action  against  the  owner  and  the  les- 
see of  premises  for  injuries  to  plaintiff  when 
she  slipped  and  fell  on  ice  on  the  sidewalk, 
whether  the  ice  was  formed  by  water  collected 
by  the  conductor  on  defendants'  premises  held 
for  the  jury,  though  the  water  was  not  pour- 
ed from  the  spout  directly  on  the  sidewalk,  but 
on  a  sloping  bank  some  feet  back  from  the 
atreet. 

Report  from 'Superior  Oonrt,  Suffolk  Ootm- 
ty;  Robert  F.  Raymond,  Judge. 

Actions  of  tort  by  Nellie  F.  Codiran 
against  Bnmham  D.  Barton  and  Emma  V. 
Greenlaw  and  trustee,  resulting  In  directed 
verdicts  for  defendants.  On  report  to  the 
Supreme  Judicial  Court.  Judgments  order- 
ed to  be  entered  for  plalntlfF  In  a  certain 
snm  against  both  defendants,  plaintlfT  be- 
ing entitled  to  but  one  satisfaction  of  Judg- 
ment in.  the  two  cases. 

Fowler,  Bauer  ft  Kenney  and  George  H. 
McDermott,  all  of  Boston,  for  plaintiff. 

Charles  H.  Mclntyre  and  George  W.  Abele, 
both  of  Boston,  for  defendants. 

DE  COURCT,  J.  The  plaintiff  slipped  and 
fell  upon  the  ioe  while  walking  on  the  east- 
erly sidewalk  of  Wenham  street,  Boston,  in 
front  of  premises  of  which  the  defendant 
Greenlaw  was  owner  and  the  defendant  Bai^ 
ton  was  lessee.  The  plaintiffs  due  care  ap- 
parently is  not  in  dispute;  no  question  was 
raised  as  to  the  sufficiency  of  the  statutory 
notice ;  and  it  is  stipulated  in  the  report  that 
the  plaintiff  is  to  have  judgment  if  the  evi- 
dence entitled  her  to  go  to  the  Jury  as 
against  either  or  both  of  the  defendanta 

[1]  The  principle  of  law  on  which  the  plain- 
tiff bases  her  claim  is  the  familiar  one,  that 
a  land  owner  who  collects  surfboe  water  in- 
to an  artificial  channel,  such  as  a  spout,  and 
discharges  it  upon  a  public  way,  where  it 
freezes  and  makes  the  use  of  the  way  dan- 
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gerons,  is  the  efficient  cause  in  creating  a 
public  nuisance,  and  Is  liable  for  damage 
resulting  therefrom  to  a  traveller  using  due 
care.  Hynes  v.  Brewer,  191  Mass.  435,  80  N. 
B.  603,  9  L.  R.  A.  (N.  S.)  598 ;  l^eld  v.  Gow- 
dy,  199  Mass.  568,  85  N.  E.  884,  19  L.  R.  A. 
(N.  S.)  236 ;  Drake  v.  Taylor,  203  Mass.  528, 
89  N.  E.  1035 ;  Marston  v.  Phipps,  209  Mass. 
662,  96  N.  E.  954. 

[2]  In  support  of  the  plaintifrs  contention 
there  was  evidence  from  which  the  Jury 
could  find  the  following  facts:  The  land  of 
the  defendants  has  a  frontage  of  forty-five 
feet  on  Wenham  street,  and  there  is  a  drop 
of  three  feet  in  the  grade  from  the  south- 
erly end,  at  Sunset  avenue,  to  the  northerly 
end  of  the  lot.  The  house  is  on  an  em- 
bankment about  four  feet  above  the  grade 
of  the  sidewalk.  At  the  southwesterly  cor- 
ner of  the  piazza  roof  is  a  conductor,  and 
from  its  base  a  V  shaped  wooden  trough 
extends  parallel  with  and  to  a  point  about 
twelve  feet  distant  from  the  sidewalk  of 
Wenham  street,  measuring  on  the  slope  of 
the  embankment  There  was  no  ice  on  the 
sidewalk  at  noon,  but  In  the  evening  there 
was  a  strip  or  ridge  of  rough  ice  about  fif- 
teen feet  in  length,  and  from  six  inches  to 
two  feet  wide.  It  began  at  the  foot  of  the 
bank,  and  widened  as  it  went  down  hill. 
There  was  also  ice  on  the  bank  extending 
from  this  ridge  on  the  sidewalk  all  the  way 
up  to  the  "drain  pipe." 

In  our  opinion  the  evidence  entitled  the 
plaintiff  to  go  to  the  Jnry  on  her  contention 
that  the  ridge  of  ice  on  the  sidewalk  was 
formed  by  water  whidi  was  collected  in  the 
conductor.  The  fact  that  it  was  poured  from 
the  spout,  not  directly>  upon  the  sidewalk 
but  upon  the  sloping  bank  some  feet  bade 
from  the  street  is  not  conclusive  against  the 
plaintiff.  In  Field  ▼.  Oowdy,  supra,  one  of 
the  spouts  'Was  about  eleven  feet  from  the 
street  lln&  It  is  true  that  there  the  water 
reached  the  way  over  a  concrefe  walk,  while 
here  it  followed  the  natural  grade  of  the 
embankment.  But  it  is  equally  a  question 
of  fact  for  the  Jury'  whether  the  plaintiff 
connected  the  Ice  on  the  sidewalk  with  the 
water  poured  from  the  conductor.  In  view 
of  this  conclusion  we  do  not  find  it  neces- 
sary to  consider  the  admissibUlty  and  ef- 
fect of  Revised  Ordinances,  c.  40^  f  17,  deal- 
ing with  the  discharge  'of  waste  water. 

It  follows  that,  in  accordance  with  the 
terms  of  the  report,  "judgments  are  to  be 
entered  for  the  plaintiff  in  the  sum  of  four 
hundred  (400)  dollars  against  both  defend- 
ants; the  plaintlfl  being  entitled  to  but 
one  satlsftiction  of  Jadsment  In  the  two 
cases." 

Ordered  accordingly. 
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PIANTADORI  v.  NALLY  et  al. 


(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    June  17,  1919.) 

ATTACHlfXRT  «=9€8  —  AtTAOHKENT  OT  tiAKD 

Not  Owned  by  Debtob. 
Despite  Rev.  Laws,  c.  127,  {  4,  where  the 
holder  of  record  or  legal  title  conveyed  to  de- 
fendant in  an  action,  plaintiff  in  such  action 
having  actual  notice  of  the  deed,  though  it  was 
not  recorded,  and  at  the  same  time  defendant 
executed  deed  conveying  the  premises  to  a  third 
person,  without  fraud,  and  for  full  value,  plain- 
tiff, though  he  did  not  know  of  the  unrecorded 
conveyance  to  the  third  person,  could  not  attach, 
levy  upon,  and  sell  the  land  as  that  of  defend- 
ant under  the  authority  of  the  first  part  of  chap- 
ter 178,  §  1,  since  neither  on  the  face  of  the 
record  nor  in  fact  did  defendant  have  anything 
to  attach. 

Appeal  from  Land  Court,  liiddlesex  Coun- 
ty; C.  T.  Davis,  Judge. 

Writ  of  entry  by  Lalgl  Piantadori  against 
Mary  A.  Nally  and  others.  Judgment  for  de- 
mandant, and  the  tenants  appeal.  Appeal 
sustained,  and  Judgment  entered  for  the  ten- 
ants. 

Bernard  F.  Murpby,  of  Waltham,  and  Wil- 
fred B.  Keenan,  of  Boston,  for  appellants. 

DB  COUBCY,  J.  Piantadori  sued  Mary 
A.  Nally  In  an  action  of  contract,  and  on 
May  29, 1917,  a  special  precept  issued  for  an 
attachment  of  the  "estate  of  the  said  Mary  A. 
Nally  standing  In  tbe  name  of  SSdwin  !«. 
Stone."  Attachment  was  tbereupon  made  of 
all  right,  title  and  Interest  the  said  Mary  A. 
Nally  bad  on  that  date  in  and  to  any  and  all 
real  estate  In  tbe  county  of  Middlesex,  and 
also  of  "tbe  following  described  real  estate, 
tbe  record  or  legal  title  to  which  now  stands 
In  the  name  of  Edwin  L.  Stone,  to  wit,"  the 
demanded  premises,  particularly  described. 
Tbe  plaintiff  obtained  Judgment  In  that  ac- 
tion, execution  was  levied  on  all  the  right, 
title  and  interest  which  Mary  A.  Nally  bad 
in  said  real  estate  at  the  time  of  the  attach- 
ment; and  Piantadori  was  the  purchaser  at 
the  execution  sale  on  April  27,  1918.  Later 
he  brought  this  writ  of  entry  against  EUwin 
U  Stone.  Mary  A  Nally  and  Annie  E.  Nally. 
Tbe  tenant  Stone  filed  a  disclaimer.  In  the 
land  court  Judgment  was  entered  for  the  de- 
mandant ;  and  tbe  case  is  here  on  tbe  appeal 
of  the  other  tenants. 

At  the  time  of  the  attadiment  from  wblch 
tbe  demandant  derives  his  rights,  tbe  record 
title  to  the  property  in  question  was  in  said 
Stone,  and  bad  been  since  September,  1915. 
Counsel  for  Piantadori  ascertained  from 
Stone  that  he  bad  conveyed  tbe  locus  to  Mary 
A.  Nally.  Tbe  date  of  this  deed  does  not  ap- 
pear; but  a  deed  was  executed  at  the  same 
time  conveying  tbe  premises  from  said  Mary 


A.  to  said  Annie  E.  Nally.  These  deeds  wore 
not  recorded  until  Mardj  30, 1918. 

It  would  seem  that  tbe  special  attachment 
in  question  was  made  in  accordance  with  the 
provisions  of  R.  L.  c.  167,  }  63,  on  the  assump- 
tion that  tbe  title  was  retained  in  Stone  wltb 
the  intent  and  for  the  purpose  of  fraudulently 
securing  tbe  property  from  attachment  by  a 
creditor  of  Mary  A.  Nally.  That  contention 
Is. now  disposed  of  by  the  decision  of  the 
Judge  of  tbe  land  court:  "I  do  not  find  tbat 
the  title  to  the  demanded  premises  was  re- 
tained in  said  Stone  either  for  tbe  purpose  of 
fraudulently  securing  tbe  land 'from  attadi- 
ment,  or  for  the  purpose  of  delaying,  defeat- 
ing or  defrauding  creditors." 

According  to  the  Interpretation  of  the  land 
court,  the  attachment,  levy  and  sale  as  au- 
thorized and  actually  made  were  all  made 
directly  on  the  land  of  tbe  debtor  under  fihe 
authority  of  the  first  part  of  B.  Ll  c.  178,  | 
1.  See  Cunningham  v.  Bright,  228  Mass.  385, 
117  N.  E.  909.  Assuming  this  Interpretation 
of  the  "special"  attachment  to  be  correct,  the 
difficulty  with  the  judge's  conclusion  is-  tbat 
the  locus  was  not  "the  land  of  [the]  debtor," 
Mary  A.  Nally.  Neither  on  the  face  of  the 
records  nor  In  fact  did  she  have  anything  to 
attadi.  Cowley  v.  McLaughlin,  141  Mass. 
181,  4  N.  E.  821.  The  proi)erty  was  actually 
owned  by  Annie  B.  Nally.  It  Is  true  that  by 
virtue  of  B.  L.  c.  127,  $  4,  a  creditor  of  Stone, 
without  actual  notice  of  tbe  unrecorded 
deeds,  could  have  attached  tbe  land  •  as 
Stone's  property.  Woodward  v.  Sartwell, 
129  Mass.  210.  See  Coffin  v.  Ray,  1  Mete. 
212.  And  tbe  demandant's  actual  notice  of 
tbe  unrecorded  deed  to  Mary  A.  Nally  would 
have  precluded  him  from  acquiring;  title  by 
attachment  on  a  claim  against  Stone,  tbe  rec- 
ord owner.  His  Ignorance  of  the  unre- 
corded deed  to  Annie  E.  Nally  does  not  en- 
title him  by  virtue  of  this  statute  to  take  her 
property  In  payment  of  his  claim  against 
Mary  A.  Nally,  who  then  had  no  title  to  or 
attachable  Interest  in  tbe  property,  on  tbe 
face  of  tbe  records  or  otherwise.  She  had 
been  a  mere  conduit  to  pass  the  title;  and 
whatever  Interest  she  acquired  by  the  deed 
from  Stone  she  bad  parted  with  by  ber  deed 
to  Annie  B.  NaUy,  who  purchased  the  proper- 
ty without  fraud  and  for  full  value  prior  to- 
the  attachment  in  question.  The  purpose  of  R. 
L.  c.  127,  I  4,  was  to  give  the  sanction  of  en- 
actment to  tbe  rule  already  adopted  by  Ju- 
dicial decisions.  Dole  t.  Tburlow,  12  Mete. 
157,  164.  And  as  was  said  in  Lawrence  v. 
Stratton,  6  Cush.  163,  167,  where  the  history 
of  this  statute  is  traced,  "  ♦  •  ♦  the  sole  or 
at  least  tbe  main  object  of  tbe  registration  of 
deeds  was  to  give  constructive  notice  of  sucb 
conveyances  to  purchasers  and  creditors,  hav- 
ing a  purpose  to  acquire  title  to  an  estate  by 
conveyance  or  attachment;  and,  therefore.  If 
a  purchaser  m  creditor  should  attempt  t» 
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acquire  dtle  to  Qke  estate  by  pnrdiase  or  at- 

taclunent,  having  actual  notice  of  the  prior 
deed,  unrecorded,  It  would  be  a  fraud  upon 
Che  holder  of  such  prior  deed,  to  attempt  to 
defeat  It,  by  setting  up  his  junior  recorded 
deed;  which  the  law  would  not  allow,  and 
ao  Buch  notice  was  held  to  be  an  exception  to 
the  statute." 

The  present  case  cannot  be  distinguished 
from  Haynes  t.  Jones,  6  Mete.  292.  As  the 
ruling  of  the  land  court  In  favor,  of  the  de- 
mandant was  wrong,  the  appeal  must  be  sus- 
tatued,  and  Judgment  entered  for  the  tenants. 

So  ordered. 


<233  Mass.  213) 

PROCTOH  V.  LOMBARD  «t  aL 

(Supreme  Judicial  Court  of  Masaachusetts. 
Suffolk.     June  20,  1919.) 

1.  Husband  and  Wifb  <S=>281— SsPAKATioir 

AOBK^llENT — STTTFTCIENCT    Or    EVIDENOX. 

Eiridence  held  to  warrant  findings  that  there 
had  been  no  repudiation  or  abandonment  of  a 
separation  indenture  by  plaintiff  wife,  or  any 
modification  thereof,  and  that  it  continued  in 
force. 

2.  EusBARD  AND  Wife  «=>279(^  —  Skfa&a- 
'  TiON  AoBKEHENiv- FosnuTnax  or  Riqhts— 

Petition  fob  Sepabate  Supfobt. 
After  husband's  failure  to  make  monthly 
payments  under  their  separation  indenture, 
plaintiff  wife  did  not  forfeit  her  rights  under  the 
indenture  by  bringing  petition  against  the  hus- 
band in  the  probate  court  for  separate  support, 
there  never  being  any  hearing  on  such  petition, 
which  later  was  dismissed  without  proludice  by 
agreement  of  the  parties. 

8.  Husband  and  Wife  «=>281— Sefaeation 
Indentxtbe— Suit  in  Nahs  or  Trustee. 
Where  the  separation  indSbture  between 
Imsband  and  wife  provided  that  the  trustee  or 
Us  successor  might  take  and  begin  any  legal 
proceedings  necessary  and  proper  to  enforce 
the  rights  and  obligations  of  either  party  on 
application  by  the  other,  etc.,  the  wife,  suing 
to  enforce  the  agreement,  should  have  done  so 
in  the  trustee's  name,  and  she  will  be  permitted 
to  amend  her  bill  by  substituting  the  trustee's 
name  as  plaintiff. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty ;  Frederick  H.  Chase,  Judg& 

Suit  by  Genevieve  Proctor  against  Wll- 
lard  P. 'Lombard  and  others.  From  the  de- 
cree, respondents  appeal.  PlaintlfF  glvoi 
leave  to  amend  her  bill,  and  it  Is  ordered  that 
the  decree  be  affirmed  thereupon. 

Certain  evidence  In  the  case  was  as  fol- 
lows: 
Testimony  of  Genevieve  Proctof : 

Q.  (by  Mr.  Gottlieb):  What  is  your  name?  A. 
"Genevieve  Proctor. 

Q.  Your  residence?  A.  62  Clarendon  street, 
Boston. 
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Q.  Yon  are  the  wife  of  Oie  respondent  in  this 
case,  George  M.  Proctor?   A.  Tea. 

Q.  When  were  you  married?  A.  February 
11,  1909. 

Q.  Where  did  you  live  then?  A.  We  went  to 
room  at  496  Columbus  avenue. 

Q.  How  long  did  yon  live  there?  A.  Several 
months. 

Q.  What  was  your  husband's  occupation  when 
you  were  married?    A.  Taxi  driver. 

Q.  How  long  did  he  continue  in  that  occupa- 
tion?   A.  I  should  say  about  six  months. 

Q.  Yon  were  working  at  that  time,  when  yon 
were  married?   A.  Yes,  sir. 

Q.  Did  yon  continue  to  work?   A.  Yes,  sir. 

Q.  What  was  yonr  occupation?  A.  Stenog- 
rapher. 

Q.  Where  did  you  Uve  after  yon  moved  from 
ihat  address?   A.  66  Clarendon  street 

Q.  How  long  did  yon  live  there?  A.  Abont 
seven  months. 

Q.  What  were  your  eamhigs  at  that  time?  A. 
$14. 

Q.  What  were  yonr  husband's  earnings?  A. 
I  should  say  abont  $20. 

Q.  What  did  yon  do  with  yonr  earnings  at 
that  time  that  yon  were  married?  A.  I  used 
them  for  expenses  of  the  house  and  my  self- 
support. 

Q.  Did  yomr  husband  later  engage  In  business? 
A.  Yes,  rir. 

Q.  In  what  bnslness?  A.  Automobile  renting 
business. 

Q.  Where  was  he  located  in  this  business?  A. 
His  first  location  on  Springfield  street.  City. 

Q.  Has  he  continued  in  that  business?  A. 
Yes,  sir. 

Q.  Was  he  engaged  in  any  other  business?  A. 
He  changed  the  locality,  but  he  continued  the 
renting  business. 

Q.  Are  you  now  living  with  yonr  husband? 
A.  No,  sir. 

'  Q.  When  did  you  cease  to  live  with  yonr  hus- 
band?   A.  October  26,  1914. 

Q.  What  were  the  cause*  that  led  np  to  that 
separation? 

Mr.  Lombard :  Wait  a  minute. 

The  Court:  You  have  the  instrument. 
Wouldn't  it  be  just  as  well  to  come  right  to  the 
question  of  this  agreement? 

Q.  After  yon  separated,  your  husband  wasn't 
providing  support  for  you?  A.  Not  proper  sup- 
port. 

Q.  What  did  you  do  then>  A.  I  took  proceed- 
ings to  get  proper  support 

Q.  What  did  you  do? 

The  Court:  She  made  this  instrument.  Is 
there  any  question  about  this? 

Mr.  Lombard:   None  at  all. 

Q.  After  the  making  of  this  agreement  did 
yon  receive  payments  as  provided  in  the  agree- 
ment? A.  I  did  up  to  about  six  or  seven 
liionths. 

Q.  How  did  yon  receive  those  payments?  A. 
Through  Mr.  Lombard,  calling  personally  for 
them. 

The  Court:  Let  me  ask  a  question.  Are  you 
agreed  that  the  payments  did  stop,  or  is  there 
a  contest  about  that? 

Mr.  Lombard:  I  think  I  can  agree  that  tiie 
payments  stopped  just  abont  the  time  alleged  in 
the  bill. 

The  Court:   Let's  see.    Yon  claim  they  stop- 
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ped.  Do  yon  daim  tliere  la  due  under  the  agree- 
ment, if  It  Is  to  be  observed  and  performed,  the 
•om  of  $1,080? 

Mr.  Gottlieb:  Plug  three  months.  Ther*  is 
$1,080  to  the  date  of  the  bilL 

The  Court:    How  much  is  it  nowT 

Mr.  Gottlieb:    Plus  $165. 

The  Court:  Ton  daim  $1^245.  Do  70a  dis- 
pute that? 

Mr.  Lombard:  No.  I  might  say  there  was 
some  question  as  to  modification  of  the  amount 
under  the  contract,  but  up  to  a  certain  time 
she  was  to  receive  $55,  and  then  by  mutual 
agreement  that  got  down  to  $30. 

The  Court:  Tou  may  leave  that  for  rebuttal; 
if  that  daim  is  made,  yon  need  not  bother  with 
it  just  now. 

Q.  At  the  time  you  were  receiving  $55,  how 
did  that  reach  yon  ?  A.  Through  Mr.  Lombard, 
calling  personally  for  it. 

Q.  At  the  time  that  your  husband  reduced 
the  payments  to  $30  per  month,  what  led  up  to 
that?  Did  you  have  any  consultation  with  the 
attorney  at  that  time?    A.  I  called— 

The  Court:  lour  prima  fade  case  Is  estab- 
lished. 

Mr.  Gottlieb:  Mr.  Lombard  daims  there  is 
some  question  about  redudng  payments;  I 
want  to  show  by  testimony  of  the  witness  that 
there  isn't  any. 

The  Court: ,  It  isn't  certain  that  that  defense 
wOl  be  made,  except  he  may  want  to  make  it  if 
the  agreement  stands,  $1,245,  which  has  npt  been 
paid.  Why  don't  you  wait  until  that  defense  is 
put  in? 

Q.  Since  the  payments  stopped  under  this 
agreement,  Mrs.  Proctor,  have  you  received  any 
payments  from  your  husband  of  any  kind,  con- 
tributions toward  your  support?  A.  I  don't 
understand. 

Q.  Since  the  payments  under  this  agreement 
stopped,  since  you  failed  to  receive-  any  pay- 
ments, have  you  received  anything  from  your 
husband?    A.  My  payment  was  reduced  to  $30. 

Q.  Since  those  stopped,  have  you  received  any- 
thing?   A.  No,  sir. 

Q.  Did  Mr.  Lombard  ever  bring  legal  proceed- 
ings to  enforce  your  rights  under  this  agree- 
ment?   A.  No,  sir. 

Q.  Have  yon  ever  surrendered  any  of  your 
rights,  or  agreed  to  give  up  any  of  your  rights, 
under  this  agreement,  or  to  take  less  payment? 
A.  No. 

Q.  Have  you  complied  with  your  covenants 
that  you  made  in  this  agreement  in  every  way? 
A.  So  far  as  I  could,  I  have. 

Cross-examination: 

Q.  (by  Mr.  Lombard):  Yon  weren't  living 
with  your  husband,  of  course,  at  the  time  this 
agreement  was  drawn?    A.  No,  dr. 

Q.  You  were  living  alone  in  Boston,  as  you 
bad  before  you  were  married?    A.  Yea,  sir. 

Q.  And  working?    A.  Yes,  sir. 

Q.  Of  course,  you  fdt  he  was  to  blame  for  the 
trouble  you  had  had?    A.  Yes,  sir. 

Q.  And  you  told  people  so,  didn't  you?  A. 
Not  altogether. 

Q.  Wdl,  you  told  some  people,  of  course,  you 
felt  he  was  to  blame  for  your  separation?  A. 
Yes. 

Q.  And  yon  still  feel  that  way?    A.  Yes,  sir. 

Q.  And  you  still  occasionally  tell  people  he 


was  to  blame  for  it?  A.  No;  I  haven't  talked 
about  it  for  some  time. 

Q.  When  was  the  last  time  yon  talked  about 
his  misconduct?  A.  A  year  and  a  half  ago,  at 
any  rate. 

Q.  A  year  and  a  half  ago?   A.  Yes. 

Q.  You  are  sure  it  is  no  longer  than  a  year 
and  a  half  ago  you  talked  about  the  separation 
and  said  he  was  to  blame  for  it?    A.  Yes,  sir. 

Q.  And  when  yon  discussed  your  ^paration, 
did  you  go  into  details  at  all?  A.  I  didn't  dis- 
cuss it ;  no  sir. 

Q.  Yon  just  testified  a  year  and  a  half  ago 
you  told  somebody  he  was  to  blame?  A.  You 
didn't  mention — 

Q.  I  want  to  be  fair  with  you;  I  want  to  be 
fair.  I  understand  the  last  year  and  a  half  you- 
said  nothing  about  the  separation?    A.  Yes. 

Q.  About  a  year  and  a  half  ago  yon  were  talk- 
ing about  it  occasionally,  but  not  promiscuous- 
ly; is  that  right?  A.  I  haven't  been  discussing- 
it  at  all. 

Q.  You  don't  want  to  change  the  statement 
you  just  made,  you  said  something  about  it? 
A.  T7p  to  a  year  and  a  half  ago;  since  that  I 
have  not. 

Q.  And  I  snppose  your  story  is  it  was  mis- 
conduct on  his  part  that  caused  a  separation;^ 
is  that  right,  Mrs.  Proctor;  is  that  right?  A. 
Yes. 

Q.  You  never  asked  me  to  commence  any  pro- 
ceedings against  Mr.  Proctor,  did  you,  because 
of  his  failure  to  continue  making  payments? 
A.  No ;  it  was  a  mutual  agreement  we  came  to. 

Q.  It  was  a  mutual  agreement.  In  fact,  you 
were  collecting  $30  from  him  directly  for  some 
time;   is  that  true?    A.  It  was  sent  to  me. 

Q.  Yes;  he  sent  it  directly  txr  yon,  and  not 
through  me  as  trustee?   A.  Yes. 

Q.  But  you  also  received  your  $55  a  month 
through  me  as  trustee?   A.  Yes,  sir. 

Q.  And  was  it  by  a  mutual  agreement  that  he 
discontinued  making  payments  of  $307  A. 
Through  no  agreement  whatever,  as  I  under- 
stand it;   he  simply  dropped  off. 

Q.  Just  simply  dropped  off.  I  bdieve  yon 
reached  a  mutual  agreement  on  the  $30,  did  yon 
not?    A.  I  didn't  understand  it  that  way. 

Q.  Perhaps  I  can  help  you.  out.  (Passing  let- 
ter to  witness.)  Is  that  a  letter  that  you  wrote 
to  me  as  trustee?    A.  Yes. 

Q.  And  that  is  dated  May  25,  191&  (Letter 
read.)    A.  Yes. 

Q.  Yon  had  been  down  to  my  office,  and  we 
had  had  some  conversation  about  Mr.  Proctor's 
change  in  circumstances;  is  that  right?  A.  Yes, 
sir. 

Q.  And  I  told  yon  he  had  been  in  to  see  me^ 
and  had  stated  he  would  be  unable  to  pay  $86 
a  month ;  is  that  right?    A.  Yea,  sir. 

Q.  And  that  his  mother  and  father  were  both 
dependent  upon  him;    is  that  right?    A,  Yes. 

Q.  That  his  father  was  suffering  from  a  stroke 
of  paralysis ;   is  that  right?    A.  Yes,  sir. 

Q.  And  you  didn't  know  whether  or  not  yon 
would  accept  the  $30  at  first,  you  told  me?  A. 
Yes. 

Q.  Finally  yon  left  the  office,  saying  you  would 
let  me  know?   A.  Yes. 

Q.  But  you  would  want  me  to  see  Mr.  Proctor 
again,  and  see  if  I  couldn't  get  him  to  raise  the 
amount?    A.  Yes. 

Q.  After  you  got  home  you  changed  yonr 
mind,  and  you  didn't  want  me  to  see  Mr.  Proo> 
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tor  again ;   didn't  70u7   Ton  wrote  tiuit  in  this  '  tlie  records.    I  don't  suppose  there  is  any  ques- 
letter,  "Tou  may  cancel   the  interview  I   was    don. 
going  to  arrange  with  yon"?   A.  If  it  is  in  the 
letter,  it  must  be;   I  don't  recall  just  now. 

Q.  The  letter  says,  "Yon  may  cancel  the  same 
so  far  as  I  personally  am  concerned,"  meaning 
th^  interview  with  me;  that  is  right?  Tou  told 
me  not  to. Bee  Mr.  Proctor,  and  not  to  try  and 
get  more  than  $30  a  month  from  him?  A.  I 
don't  think  I  said  not  try  to  get  more  than  |30 ; 
I  asked  you  if  there  was  any  possible  chance  of 
getting  more  than  $30,  and  you  said,  if  his 
circumstances  didn't  permit  it,  we  couldn't  get 
it. '  I  also  asked  you  if  it  was  up  to  me  to  find 
out  when  the  circumstances  would  permit  it, 
and  you  said.  No,  yon  would  look  after  that. 

The  Court:  Of  course,  you  can't  argue  as  at- 
torney and  witness  at  the  same  time.  Are  you 
appearing  for  yourself  or  for  the  other  respond- 
ent? 

Mr.  Lombard;  I  am  appearing  for  the  other 
respondent. 

The  Court:  Have  you  entered  any  appearance 
for  the  other  respondent?  You  are  trustee  un- 
der this  instrument.  Now,  so  far  as  you  are 
concerned,  the  only  allegation  here  is  that  you 
haven't  brought  the  bill  yonrself  as  plaintiff. 
So  far  as  I  conceive,  that  is  the  only  allegation 
which  is  made  against  you.  Now,  have  you 
entered  any  appearance  in  behalf  of  the  real 
respondent,  the  other  party  to  the  instrument? 

Mr.  Lombard:  Yes;  our  firm,  Stover  &  Sweet- 
ser;  they  are  both  in  military  service  now. 

Q.  Then  we  will  leave  that  matter  there  that 
you  finally  decided  that  you  would  accept  $30 
as  you  stated  in  your  letter?  A.  With  the  un- 
derstanding that  yon  were  to  try  and  get  more 
a  week. 

Q.  I  told  you,  if  later  his  circumstances  war- 
ranted it,  you  would  get  more?    A.  Yes. 

Q.  Now,, you  have  already  identified  this  let- 
ter here,  have  you  not?   A.  Yes. 

Q.  (reading  letter):  "In  view  of  the  drcnm- 
stances  pertaining  to  the  case,  I  feel  that  I 
no  longer  require  your  services  and  release  you 
of  your  duties  as  trustee,  and  request  that  my 
monthly  allowance  of  $30  be  sent  to  me  at  my 
home  address,  3  Clarendon  street.  City.  In 
accordance  to  the  above  would  ask  that  you  re- 
turn all  papers  which  you  have  in  your  posses- 
sion in  connection  with  the  case  to  me.  Thank- 
ing yon  for  your  services  and  attention,  I  beg 
to  remain,  truly  yours,  Mrs.  G.  M.  Proctor." 
You  were  sometime  dissatisfied  with  the  ar- 
rangement that  had  been  made  between  yonrself 
and  husband?  A.  Not  necessarily  between  he 
and  I,  but  hetween  you  and  I. 

The  Court:   Between  whom? 

The  Witness:   Mr.  Lombard  and  I. 

Q.  That  is,  you  were  dissatisfied  with  me  as 
trustee?  A.  I  thought  yon  became  disinterest- 
ed, and  you  didn't  show  much  spirit  In  the  case, 
didn't  try,  as  I  looked  at  it. 

Q.  And  for  that  reason  yon  discharged  me  as 
trustee?    A.  Yes. 

Q.  You  intended  to  discharge  me  as  trustee; 
is  that  what  you  intended  to  do?    A.  Yes. 

Q.  And  you  abandoned  this  arrangement  en- 
tirely ;  is  that  so?    A.  Yes. 

Q.  And  later  on  yon  brought  a  petition  in 
the  probate  conrt  for  separate  maintenance? 

The  Court:  It  will  have  to  be  the  petition; 
that  is  the  best  evidence,  isn't  it? 

Mr.  Lombard:   Of  course,  I  ought  to  prodnca 
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Q.  Did  you  see  an  attorney  relative  to  bring- 
ing proceedings  in  the.  probate  court?  A.  No, 
sir;  only  Mr.  Moran. 

Q.  You  saw  Mr.  Moran?    A.  Yes,  sir. 

Mr.  Lombard:  It  can  be  agreed,  I  suppose, 
that  on  April  2,  1918,  you  did  bring  a  petition 
in  the  probate  court  for  separate  maintenance. 

Mr.  Gottlieb:  It  is  agreed  this  petition  was 
filed,  but  never  any  hearing.  It  was  afterwards 
discharged  without  prejudice  by  agreement  of 
counsel  in  your  office  before  any  hearing  on  the 
petition,  discharged  and  dismissed  without  prej- 
udice. 

Mr.  Ijombard:  After  pending  two  or  three 
months. 

The  Conrt:  The  date  was  what? 

Mr.  Lombard:  April  2,  1916.  Yon  agree  you 
also  made  a  motion  for  counsel  fees  in  the  pro- 
bate court,  but  never  pressed  it. 

Mr.  Gottlieb:    I  donk  recollect. 

The  Court:.  Let  me  see  that  petition,  please. 
la  this  the  original,  the  entry  of  disposition,  I 
mean? 

Mr.  Lombard:    I  have  a  copy  here,  I  think. 

The  Court:  This  petition  was  filed  on  tiie 
27th  of  February ;  it  is  dated  the  27th  of  Feb- 
ruary, and  filed  March  7th. 

Mr.  Lombard:  Thf  petition  for  separate  main- 
tenance, Suffolk  county  probate  court.  It  is 
admitted  that  you  made  a  petition  for  allowance 
of  coimsel'  fees  in  the  separate  support  petition 
in  the  probate  court,  but  never  pressed  the  same. 

Mr.  Gottlieb:  I  don't  believe  you  could  say 
that,  because  the  petition  was  never  filed  in  the 
court;   I  merely  wrote  a  letter. 

Mr.  Lombard:    It  never  was  filed. 

Mr.  Gottlieb:   It  never  was  filed  in  court. 

Copy  of  record  of  probate  court  In  the 
separate  maintenance  petition  was  introduc- 
ed In  evidence  by  agreement  of  counsel. 

Copy  of  petition  for  separate  snpport: 

To  the   Honorable  the  Judge  of   the   Probate 
Court  in  and  for  the  County  of  Suffolk: 

Bespectfully  represents  Genevieve  Proctor,  of. 
Boston,  in  the  county  of  Suffolk,  that  she  is  the 
lawful  wife  of  George  M.  Proctor,  of  said 
Boston;  that  her  said  husband  fails,  without 
just  cause,  to  furnish  suitable  support  for  her, 
and  has  deserted  her;  and  that  she  is  living 
apart  from  her  said  husband  for  justifiable  cause 
and  she  herein  sets  forth  the  following  specifi- 
cations:     ;    that  there  has  been  bom  to 

them  no  children. 

Wherefore  your  petitioner  prays  that  said 
conrt  vnll  make  snch  order  as  it  deems  expedient 
concerning  her  support. 

Dated  this  27th  day  of  February,  A.  D.  1018. 
Genevieve  Proctor. 

Commonwealth  of  Massachusetts,  Suffolk — ss.: 
Probate  Court.  On  the  petition  of  Genevieve 
Proctor,  of  Boston,  in  said  county,  the  wife  of 
€reorge  M.  Proctor,  of  said  Boston,  representing 
that  her  said  husband  fails  without  just  cause 
to  furnish  suitable  support  for  her  and  praying 
that  said  court  wUl  make  snch  order  as  it  deems 
expedient  concerning  her  support,  and  the  care, 
custody  and  maintenance  of  the  minor  children 
of  herself  and  her  said  husband. 

It  is  ordered  that  the  petitioner  irfve  notioe 
to  the  said  George  U.  Proctor  to  appear  at  a 
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probate  cooit  to  be  held  at  Boston,  in  said  coun- 
ty ot  Snffolk,  on  the  28th  day  of  March,  A.  D. 
1918,  at  ten  o'clock  in  the  forenoon,  by  deliver- 
ing to  him  a  copy  of  this  order  fmrteen  days 
at  least  before  said  court  if  be  may  be  found 
within  this  commonwealth,  that  he  may  then 
and  there  show  cause,  if  any  he  has,  why  the 
prayer  of  said  petition  should  not  be  granted ; 
or,  if  he  shall  not  be  so  found,  by  delivering^  to 
him  such  copy  wherever '  found,  or  by  leaving 
such  copy  at  his  usual  place  of  abode,  or  mail- 
ing the  same  to  him  at  his  last  known  post 
ofBce  address  fourteen  days  at  least  before  said 
court;  and  also,  unless  it  shall  be  made  to 
appear  to  tlie  court  by  affidavit  that  he  has  had 
actual  notice  of  the  proceedings,  by  publishing 
the  same  once  in  each  week  for  three  successive 
weeks  in  the  Boston  Traveler,  a  newspaper  pub- 
lished in  Boston,  the  last  publication  to  be  one 
day  at  least  before  said  court. 
Witness,  Robert  Grant,  Esquire,  judge  of  said 

court,  this day  of ,  in  the  year  one 

thousand  nine  hundred  and  . 

,  Register. 

.  I  have  served  the  foregoing  citation  as  there- 
in ordered  by  delivering  to  George  M.  Proctor 
a  copy  of  above  order  on  March  12,  1918. 

Michael  V.  Fahey. 

Suffolk— as.:  March  22,  A.  D.  19ia   ' 

Personally   appeared   Michael   F.   Fahey  and 

made  oath  to  the  truth  of  the  above  return  by 

him  subscribed. 
Before  me, 

3.  H.  Moran,  Justice  of  the  Peace. 

On  b&dk: 

No.  1813S2. 

Genevieve  t.  George  M.  Proctor. 

Separate  Support.   - 
Petition— Citation— Decrea 
Filed  March  7, 19ia 
Returnable  March  28,  1918. 
AUowed  19 

Recorded  Vol.         Page 

April  10, 1918. 
By  agreement  of  parties,  the  within  petition  !• 
hereby  dismissed  without  prejudice. 

Robert  Grant,  Judge  of  P.  0. 
For  Petitioner: 

John  H.  Moran.  101  Milk  St,  BoMon,  Maas. 

For  Respondent: 
Redirect  examlnatloii: 

Q.  (by  BIr.  Gottlieb):  Did  you  ever  have  any 
dealings  or  any  other  consultation  with  any 
other  attorney  than  Mr.  Lombard?  A.  At  one 
time,  when  I  went  to  call  for  my  payment,  there 
was  a  young  fellow  in  the  office  whom  I  had 
never  seen  before,  acting  for  Mr.  Lombard. 

Q.  In  the  negotiations  leading  up  to  your 
agreement  Mr.  Lombard  advised  you  entirely? 
A.  Yes,  sir. 

Q.  Did  you  receive  this  letter  from  Mr.  Lom- 
bard?   (Passing  letter  to  witness.)    A.  Yes,  sir. 

Q.  This  letter  was  written  March  25  by  Mr. 
Lombard  to  Mrs.  G.  M.  Proctor  (reading  let- 
ter): 'T)ear  Madam:  Tour  husband  has  called 
at  thia  office  and  paid  $30  which  he  claims  is  all 
he  will  be  able  to  give  you  in  the  future  owing 
to  his  circumstances  being  much  poorer  than 
they  ever  were  before.  You  will  probably  want 
to  talk  with  me  further  concerning  this  matter, 
and  may  do  so  most  any  noontime  excepting 


Monday,  Bfarch  27.     Very  truly  youia,  W.  P. 
Lombard."    You  also  received  this  letter  from 
Mr.  Lombard,  dated  June  5?    A.  Yes,  sir. 
^    Q.  That  was  in  answer  to  the  letter  yon  sent 
him  discharging  him?    A.  Yes,  sir. 

(Letter  read  by  Mr.  Gottlieb.    See  SSzhibit  A.) 

Q.  What  were  the  circumstances  In  your  mind 
that  you  referred  to  in  this  letter?  A.  Tb«  fact 
he  had  become  disinterested. 

Q.  How  did  he  show  he  was  disinterested? 
A.  He  seemed  to  me  to  feel— when  I  spoke  to 
him  about  getting  more,  he  said,  if  he  hasn't  got 
it,  we  can't  get  it 

Q.  Did  he  ever  advise  you  he  thought  it  would 
be  a  good  thing  to  take  proceedings  and  try  to 
enforce  your  rights?    A.  No,  sir. 

Q.  Did  yon  ever  talk  to  him  about  it?  A.  I 
asked  him  if  there  was  any  way  I  could  get  it, 
and  he  made  the  remark,  if  he  hasnt  got  it,  w« 
can't  get  it. 

Q.  When  you  sent  this  letter  to  Mr.  Lombard, 
did  you  intend  to  discharge  him  aa  trustee  un- 
der the  agreement? 

(Objected  to;  discussion.) 

Q.  In  any  event,  Mrs.  Proctor,  did  yon  ever 
intend  to  give  up  any  of  your  rights  under  this 
agreement,  or  abandon  the  agreement  in  any 
way?    A.  No,  sir. 

Q.  Even  after  writing  this  letter,  you  con- 
tinned  for  some  time  to  receive  payments?  A. 
Yes,  sir. 

Q.  They  came  direct  to  you?    A.  Yes,  sir. 

Q.  When  the  payments  stopped,  did  yon  con- 
sult Mr.  Lombard?  A.  No,  I  haven't  seen  him 
or  consulted  Mr.  Lombard  since  that  letter  was 
written. 

Mr.  Gottlieb:  That  is  an. 

.  RecroBs-examlnation: 

Q.  (by  Mr.  Lombard):  Aa  I  get  your  testi- 
mony now,  you  didn't  intend  to  break  that  agree- 
menti  but  you  did  intent  to  discharge  me  as 
trustee;   is  that  the  idea?    A.  Yes,  sir. 

Q.  You  wanted  the  agreement  to  remain  oper- 
ative, but  you  wanted  to  remove  me  as  trustee? 
A.  Yes,  sir. 

Q.  And  you  never  had  a  new  trustee  appointed 
or  a  new  agreement  drawn?    A.  No,  sir. 

Mr.  Lombard:    That  is  aU. 

Testimony  of  George  M.  Proctor: 

(Testimony  of  Mr.  Proctor  received  under  de- 
fendant's exception.) 

Q.  (by  Mr.  Gottlieb):  What  is  your  name?  A. 
George  M.  Proctor. 

Q.  Are  you  one  of  the  respondents?   A.  Yes. 

Q.  Husband  of  the  petitioner?   A.  Yes. 

Q.  How  much  of  the  capital  stock  ot  the 
Hudford  T^ck  Company  do  you  own?  A. 
About  748  shares. 

Q.  How  many  shares  of  stock  are  there  in  all? 
A.  750. 

Q.  And  what  is  the  authorised  capital  of  the 
corporation?    A.  $10,000. 

Q.  What  is  the  par  value  ot  the  stock?  A. 
There  isn't  any  par  value. 

Q.  What  is  the  present  market  value  ot  the 
stock?    A.  There  isn't  any  market  valuer 

Q.  What  are  the  present  assets  of  the  corpora- 
tion? 

The  Court:  That,  of  course,  doesn't  make  any 
difference.  AU  you  are  entitled  to  laadi  la  his 
share  in  the  corporation. 
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Q.  Are  you  the  owner  of  a  turn  np  in  the 
■tate  of  Vermont?   A.  Yea,  sir. 

Q.  What  ia  the  value  of  the  farm?  A.  When 
I  booxht  it  I  paid  $600. 

Q.  Ia  there  any  mortgage  on  ItT   A.  Xes,  sIt. 

Mr.  Gottlieb:  That  is  aU. 

Stover  ft  Sweetser,  of  Boston,  for  appe- 
lant George  M.  Proctor. 

John  H.  Moran  and  Samnel  Gottlieb,  both 
of  Boston,  for  appellee. 


DO   OOURCT,   J.     [1,  f]  In   July,    191S. 

a  separation  agreeineit  was  entered  into 
between  the  plalntUI  and  her  husband,  said 
George  M.  Proctor,  through  the  intervention 
of  the  defendant  Lombard  as  trustee.  This 
suit  was  brought  to  enforce  the  agreement, 
and  to  reach  and  apply  certain  property  of 
the  husband.  At  the  trial  in  the  superior 
court  he  contended,  among  other  defenses, 
that  the  agreement  had  been  modified  and 
abandoned  by  the  plaintiff,  and  also  that  she 
had  broken  the  agreement  on  her  part  13ie 
judge,  however,  found: 

"There  has  been  no  repudiation  or  abandon- 
ment of  the  indenture  by  the  petitioner,  or 
modification  thereof  and  ^e  same  continues  in 
force." 


We  cannot  say  that  the  findings  were  not 
warranted  by  the  evidence.  It  could  be 
found  that  the  payments  for  a  time  of  $30  a 
month  were  accepted  as  part  payments  of 
the  amount  stipulated  in  the  agreem^t.  The 
plaintltF's  letter  to  the  defendant  Lombard 
might  well  discharge  him  as  her  attorney 
without  termlnatiog  her  rights  under  the 
separation  agreement;  and  la  fact  she  con- 
tinued to  receive  monthly  payments  after 
writing  the  letter.  Nor  can  we  say  as  mat- 
ter of  law  that  the  petitioner  forfeited  her 
rights  by  bringing  a  petition  for  separate 
support  in  the  Probate  Court  after  her  hus- 
band's failure  to  make  monthly  payments. 
That  petition  was  filed  March  7,  1918,  there 
never  was  a  hearing  thereon,  and  on  April 
10,  1018,  it  was  dismissed  without  prejudice 
by  agreement  of  parties. 

[3]  It  is  expressly  provided  in  the  separa- 
tion agreement: 

"Tenth.  The  trustee  above  named,  or  his  suc- 
cessor, may  take  and  begin  an;  legal  proceed- 
ings which  shall  be  necessary  and  proper  to 
maintain  and  enforce  the  rights  and  obligationB 
of  the  husband  or  the  wife  under  this  indenture 
upon  application  by  the  other  for  that  purpose, 
being  indemnified  from  any  cost  or  expense  by 
the  party  making  such  application  and  in  case 
the  trustee  shall  for  any  cause  refuse  or  neglect 
t&  take  or  begin  snch  proceedings,  said  husband 
and  wife,  and  each  of  them,  shall  hare  the 
right  to  take  and  begin  such  proceedings  in  the 
name  of  the  said  trustee  or  his  successor  for  the 
benefit  and  at  the  expense  of  the  moving  party." 


The  trial  judge  found: 

"The  respondent  Lombard  has  failed  and  neg- 
lected to  institute  proceedings  to  enforce  the 
obligations  of  the  respondent  George  M.  Proctor 
as  to  payments  for  the  separate  support  of  said 
petitioner,  and  has  resisted,  in  behalf  of  said 
George  M.  Proctor,  acting  as  his  attorney,  the 
petitioner's  attempts  to  maintain  her  rights  in 
fliat  respect" 

Accordingly,  without  considering  the  right 
of  the  plaintiff  to  enforce  the  agreement  in 
her  own  name  in  the  absence  of  the  alMve 
provision,  she  is  given  leave  to  amend  the 
present  bill  by  substitnting  the  name  of  the 
trustee  as  plaintiff,  and  thereupon  the  decree 
is  to  be  affirmed.    St  1918,  c.  716,  i  8. 

So  ordered. 


(239  Mass.  168) 

BROOKS  V.  VOLUNTEER  HARBOR  NO.  4, 

AMERICAN  ASS'N  OF  MASTERS, 

BIATBS,  AND  PILOTS. 

(Supreme  Judicial  Court;  of  Massacfausetta. 
SufEolk.    June  18,  1919.) 

Attobnkt  and  Client  «=>130— Recovebt  fob 
Sebvices  bt  Attobnet  or  Otheb  Statk. 
An  attorney,  a  member  of  the  bar  of  the 
state  of  Maine,  but  not  admitted  to  practice  in 
Massachusetts,  who,  at  defendant's  request  per- 
formed legal  services  for  defendant  in  Massachu- 
setts, employing  local  counsel  to  appear  in  the 
courts  of  the  state,  could  recover  reasonable 
compensation  for  services  so  rendered,  despite 
Rev.  Laws,  c.  165,  J  46,  as  amended  by  St 
1914,  e.  482,  having  informed  defendant  he  was 
not  admitted  in  the  courts  of  Massachusetts, 
and  tliat  it  would  be  necessary  to  have  local 
counsel. 

Exceptions  from  Superior  Court  Suffolk 
County;   John  D.  McLaughlin,  Judge. 

Action  by  Oetry  L.  Brooks  against  Volun- 
teer Harbor,  No.  4,  American  Association  of 
Masters,  Mates,  and  Pilots.  Verdict  for 
plaintiff,  and  defendant  esccepts.  Exceptions 
overruled. 

Blodgett,  Jones,  Bumham  &  Bingham  and 
Charles  L.  Favinger,  all  of  Boston,  for  plain- 
tiff. 

Clarence  W.  Rowley,  of  Boston,  for  de- 
fendant 

CARROLL,  J.  The  plaintiff,  a  member  of 
the  bar  of  the  state  of  Maine  but  not  ad- 
mitted to  practice  in  the  courts  of  this  com- 
monwealth, sued  to  recover  for  legal  serv- 
ices rendered  to  the  defendant  There  was 
evidence  that  he  had  acted,  to  a  limited 
extent  as  attorney  of  the  National  Associa- 
tion of  Masters,  Mates,  and  Pilots,  and  while 
so  acting  had  business  relations  with  the  de- 
fendant, a  local  harbor  or  chapter  of  the  Na- 
tional Association. 
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The  plaintiff  testified  that,  at  the  request 
of  the  defendant* 8  se<a'etary,  he  came  to  Bos- 
ton and  met  some  of  its  officers,  who  sought 
his  advice  respecting  a  suit  brought  against 
the  defendant  and  some  of  Its  members,  pend- 
ing In  the  superior  court  for  the  county  of 
Soflolk;  that  be  informed  the  defendant  he 
was  not  admitted  to  practice  In  the  courts 
of  this  state  and  It  would  be  necessary  to 
employ  local  counsel;  and  that  on  being 
authorized  to  do  so,  be  secured  the  services 
of  a  Massachusetts  firm  of  attorneys,  who 
appeared  of  record  in  the  case  and  conduct- 
ed the  defense.  The  defendant's  answer  al- 
leges that  the  plaintiff  was  not  admitted  to 
practice  law  In  this  commonwealth.  There 
was  evidence  that  the  plaintiff  was  regularly 
employed  by  the  defendant  and  performed 
services.    The  Jury  found  for  the  plaintiff. 

The  only  question  open  now  on  this  record 
is  whiitfaer  the  plaintiff  is  prevented  from  re- 
covering because  not  admitted  to  practice 
law  In  the  courts  of  this  commonwealth.  B. 
L.  c.  165,  i  45,  as  amended  by  St  1914,  c. 
432,  provides: 

"Whoever;  not  having  been  admitted  to  prac- 
tice as  an  attorney  at  law  in  accordance  with 
the  provisions  of  this  chapter,  represents  him- 
self to  be  an  attorney  or  counselor  at  law,  or 
to  be  lawfully  qualified  to  practice  in  the  courts 
of  this  commonwealth,  by  means  of  a  sign,  bnsi- 
ness  card,  letter  head  or  otherwise,"  shall  be 
pnnlahed  as  provided  in  this  section. 

There  was  evidence  that  the  plaintUt  In 
no  way  held  himself  out  as  lawfully  quali- 
fied to  practice  In  the  courts  of  MassachiH 
setts,   tbat  he  informed  the  defendant  be 


"was  not  admitted  In  the  state  court,*  and 
it  would  be  necessary  for  it  to  iiave  lo- 
cal counsel.  The  Jury  were  carefully  In- 
structed on  this  point;  they  were  told  It 
was  for  them  to  decide  upon  the  evidence 
whether  the  plaintiff  pretended  that  he  bad  a 
right  to  appear  for  the  defendant  in  the  su- 
perior court;  by  their  finding  the  Jury  de- 
cided that  the  plaintiff  did  not  violate  this 
statute.  The  cases  of  Browne  ▼.  Phelps,  211 
.  Mass.  376,  97  N.  E.  762,  and  Ames  v.  Gllman, 
10  Mete.  239,  are  not  applicable.  In  the  first 
case  the  plaintiffs 'were  partners;  one  mem- 
ber of  the  firm,  who  was  not  admitted  to 
practice  law  in  this  commonwealth,  repre- 
sented that  he  was  an  attorney  and  counselor 
at  law  lawfully  qualified  to  practice.  In 
Ames  ▼.  Gllman  the  plaintiff  held  himself 
out  as  an  attorney  at  law,  although  not  au- 
thorized to  practice  In  this  commonwealth. 
In  the  case  at  bar,  the  plaintiff  performed 
legal  services  for  the  defendant  at  its  re- 
quest, although  a  member  of  the  bar  of  an- 
other state ;  we  see  nothing  in  the  evidence 
to  prevent  him  from  recovering  a  reasonable 
compensation  for  the  services  so  rendered. 

There  was  no  error  in  the  Charge  of  the 
presiding  Judge.  The  Jury  were  told  the 
plaintiff  could  not  recover  U  he  pretended 
to  be  an  attorney  or  attempted  to  practice 
law  while  falsely  representing  he  was  au- 
thorized to  practice,  but  that  it  was  not  a 
violation  of  law  for  a  member  of  the  bar  of 
another  stfite  to  consult  with  clients  in  Masa- 
achnsetts  or  to  perform  legal  services  for 
them.  The  defendant's  requests  woe  proper- 
ly refused. 

Elzceptlona  overruled. 
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PEOPLE  ex  rel.  CHICAGO  BAB  ASS'N  y. 
DONOVAN.     (No.  U429.) 

(Snpreme  Court  of  HUnois.     June  18,  1919.) 

1.  Attorwet  awd  Cukkt  »=»53(2>— Disbab- 

HENT  —  CONSPIBACT     TO     DKFBAUD  —  SXim- 
CIENCT    or   BVXDSNCB. 

In  proceedings  to  disbar  an  attorney,  evi- 
dence iKld  to  justify  the  commissioner's  fielding 
that  the  attorney  conspired  vitb  an  employ^  of 
a  workmen's  compensation  insurer  to  collect 
claim  of  a  fraudulent  amount  from  the.  insurer, 
of  which  the  attorney  and  employ*  would  re- 
ceive the  lion's  share. 

2.  Attobnky  and  Gubnt  «=>38— Dibbabicei7t 
— PSBVIOUS  OOOD  Ghabacteb. 

While  previous  good  character  is  a  matter 
to  be  considered  in  disbarment  proceedings,  yet, 
where  the  facts  show  a  gross  breach  of  the  law 
and  the  ethics  of  the  profession,  good  char- 
acter should  not  be  allowed  to  control  the  deci- 
sion of  the  Supreme  Court  in  relation  to  wheth- 
er the  attorney  should  be  disbarred  or  merely 
suspended  until  he  has  repaid  money  improper- 
ly received. 

Disbarment  proceedings  by  the  People,  on 
the  relation  of  the  Chicago  Bar  Association, 
against  C.  V.  Donovan.  Rule  made  absolute, 
and  respondent's  name  stricken  from  the  roll 
of  attorneys. 

John  L.  Fogle,  of  Chicago,  for  relator. 
Charles  E.  Selledc,  of  Chicago,  for  respond- 
ent 

STONE,  J.  The  people,  on  relation  of  the 
Chicago  Bar  Association,  leave  of  court  hav- 
ing been  obtained,  filed  an  Information  to 
disbar  the  respondent  ^e  Information  con- 
sists of  one  count  and  charges  that  the  re- 
spondent entered  Into  an  unlawful  and  fraud- 
ulent conspiracy  with  one  Hoffman,  who  Is 
a  trusted  employ^  of  a  certain  casualty  in- 
surance company,  to  secure  settlement  with 
said  insurance  company  of  the  claim  of  Nick 
Soter,  who  was  injured  while  In  the /employ 
«f  O.  W.  Rosenthal  &  Co.,  a  corporation  of 
Chicago,  while  in  the  i)erformance  of  hts 
duties  as  a  laborer  for  said  company.  The 
Information  further  charges  that,  the  re- 
spondent having  secured  a  settlement  of  the 
claim  for  compensation  for  Soter  for  |1,103.- 
80,  of  which,  under  his  contract  with  Soter, 
he  was  to  pay  Soter  $450,  he  nevertheless 
paid  nothing  to  Soter,  but  lost  the  money 
through  becoming  Intoxicated.  It  is  further 
charged  on  Information  and  belief  that  the 
conspiracy  between  the  respondent  and  Hoff- 
man was  to  the  effect  that  all  money  received 
on  the  claim  of  Soter  over  ^d.  above  the 
claim  of  $450  was  to  be  divided  between  the 
respondent  and  Hoffman.  It  is  further  charg- 
ed that  no  part  of  the  money  procured  by  the 
respondent  had  been  paid  to  Soter,  though 
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the  Information  was  filed  more  than  three 
months  after  the  money  i^as  procured.  Re- 
spondent filed  his  answer,  in  which  he  denies 
any  conspiracy,  but  claims  the  loss  of  his 
client's  money  was  due  to  his  intoxication 
and  without  any  intention  on  his  part  to  fail 
or  avoid  making  proper  payment  thereof  to 
his  client.  He  also  avers  in  his  answer  that 
his  contract  with  Soter  was  to  the  effect  that 
he  should  receive  one-half  of  all  money  over 
$450  collected  on  the  claim. 

The  matter  was  referred  to  John  W.  EUis, 
master  in  diancery  of  the  circuit  court,  who 
took  the  evidence  and  reported  the  same  to 
this  con);t  with  bis  conclusions  of  law  and 
fact  thereon.  It  appears  from  the  evld«ice 
in  the  case  that  the  respondent  was  by  this 
court  admitted  and  licensed  to  practice  as 
an  attorney  in  this  state  on  June  10,  1896, 
and  that  since  that  date  be  has  been  engaged 
in  the  practice  of  law  in  the  city  of  Chica- 
go. The  evidence  also  shows,  and  the  com- 
missioner reported,  that  on  the  14tb  day  of 
June,  1916,  "Nick  Soter,  who,  appears,  is  a 
Serbian,  unable  to  speak  or  write  the  Eng- 
lish language,  was  Injured  wliile  in  the  em- 
ploy of  O.  W.  Rosenthal  &  Co. ;  that  he  there- 
after made  claim  upon  his  employer,  which 
claim  was  referred  to  the  Union  Casualty 
Company,  an  insurance  company  selling  cas- 
ualty policies;  that  through  the  assistance 
of  W.  Rubenstein,  a  friend  of  Soter,  pay- 
ments were  made  from  time  to  time  pursuant 
to  the  Workmen's  Compensation  Law;  that 
an  agreement  was  made  between  the  Insur- 
ance company  and  Soter  for  a  lump  sum  set- 
tlement of  his  claim  for  compensation  in  the 
sum  of  $450;  that  the  lump  sum  settlement 
was  not  paid,  and  Soter,  with  his  friend, 
Ruboisteln,  from  time  to  time  called  on 
the  representative  of  the  insurance  company 
and  urged  payment  of  his  claim ;  that  on  or 
about  Sept^nber  1,  1916,  tie  and  Ids  friend 
again  called  upon  the  insurance  company, 
and  there  talked  with  J.  H.  W.  Hoffman, 
who,  though  employed  by  another  attorney, 
was  devoting  his  attention  especially  to  the 
work  of  said  insurance  company.  It  appears 
from  the  evidence  of  the  relator  that  Hoff- 
man suggested  that  be  would  obtain  fol- 
Soter  a  lawyer  who  would  be  able  to  secure 
the  money  claimed  by  him ;  that  as  a  result 
of  said  suggestion  Soter  and  Rubenstein 
called  upon  the  respondent  and  retained  him 
as  attorney  to  make  the  collection.  It  Is 
denied  by  the  respondoit  but  the  commis- 
sioner finds,  that  Hoffman  accompanied 
Rubenstein  and  Soter  to  respondent's  office 
and  there  suggested  that  they  employ  re- 
spondent as  attorney.  It  further  appears 
that  respondent  prepared  in  his  own  hand- 
writing a  proposition  to  himself  as  an  at- 
torney at  law,  which  was  signed  by  Soter, 
authorising   respondent   to   act   as    his   at" 
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torney;  ttiat  Oie  proposition  contained  the 
words,  "and  you  are  hereby  authorized  to  re- 
tain from  any  money  received  or  secured  for 
me  In  said  matter  all  moneys  over  and  above 
the  sum  of  $4S0  for  your  share  of  compensa- 
tion for  service  rendered  or  to  be  rendered  In 
my  behalf."  The  Instrument,  when  offered 
In  evidence  on  the  bearing  herein,  appeared 
to  have  been  altered  In  the  handwriting  of  the 
respondent  by  the  insertion  of  "%  of,"  pre- 
ceding the  words  "all  moneys  over  and 
above."  Respondent  Insists  that  the  altera- 
tion was  made  before  the  proposition  was 
Signed,  and  the  commissioner  reports  that  he 
is  unable  to  determine  from  the  evidence 
when  such  alteration  was  made.  It  further 
appears  from  the  evidence  that  on  the  day 
after  the, respondent  was  so  retained  as  at- 
torney by  Soter  respondent,  Hoffman,'  Soter, 
and  his  friend,  Rubenstein,  appeared  before 
the  Industrial  Board  and  secured  an  order  of 
settlement  by  said  board  In  the  sum  of 
$1,103.30;  that  said  sura  was  advanced  by 
Rosenthal  &  Co.,  with  the  understanding  and 
agreement  that  it  be  later  reimbursed  by 
the  insurance  company ;  that  on  the  next  day 
a  check  for  |1,I03.30  was  made  by  Rosenthal 
.  &  Ca  payable  to  the  order  of  respondent,  as 
attorney  for  Soter,  and  delivered  to  respond- 
ent The  evidence  further  shows  that  on 
December  23,  1916,  on  the  complaint  of  John 
T.  Bryne  that  the  sum  of  $603.30  of  the  set- 
tlement so  made  had  been  divided  between 
respondent  and  others,  a  further  hearing 
was  bad  before  the  board,  as  a  result  of 
which  the  matter  was  referred  to  the  griev- 
ance committee  of  the  Chicago  Bar  Associa- 
tion. It  further  appears  from  the  evidence 
that  after  receiving  the  check  for  $1,103.30 
the  respondent  cashed  the  satne  at  the  Boston 
Store,  In  the  dty  of  Chicago,  and  received 
thereon  the  amount  In  currency,  and  that 
without  making  any  payment  whatever  to 
Soter  the  respondent  began  to  drink  intoxi- 
cating liquors  and  became  Intoxicated,  and 
in  some  manner  lost  the  money,  and  that  no 
payment  thereof  was  made  to  Soter  until 
long  after  disbarment  proceedings  were  in- 
stituted; that  on  November  2,  1917,  nearly 
11  months  after  the  money  was  procured  by 
respondent,  a  new  settlement  was  approved 
by  the  Indnstrial  Board,  by  the;  terms  of 
which  respondent  paid  Soter  $250  in  cash  and 
gave  him  his  note  for  a  like  amount,  with 
his  wife  as  comaker,  and  deposited  with  the 
note,  as  collateral  thereto,  certain  stock 
certificates.  It  appears  that  the  old  settle- 
ment was  set  aside  and  a  new  settlement  was 
authorized  for  $500,  payable  in  this  manner. 
It  also  appears  that  up  to  the  time  the  com- 
missioner's report  was  filed  no  further  pay- 
ments had  been  made  on  said  money,  and 
that  none  of  the  balance  of  $1,103-30  has 
been  returned  to  Rosenthal  &  Co.  or  the  in- 
surance company. 
Numerous  witnesses  testified  on  behalf  of 


the  respondent  as  to  his  previous  good  duu> 
acter. 

[1]  The  respondent  makes  no  denial  of 
the  proof  of  relator  herein  concerning  what 
transpired  except  to  that  relating  to  the 
charges  of  conspiracy.  Upon  examination, 
of  the  record  pertaining  to  that  matter,  we 
are  of  the  opinion  that  the  finding  of  the 
commissioner  that  such  a  conspiracy  was 
entered  into  for  the  purpose  of  absorbing  the 
larger  portion  of  the  payment  made  in  set- 
tlement of  Soter's  claim  is  Justified  by  the 
evidence.  Respondent  was  not  acquainted 
with  Soter  or  his  friend,  Rubenstein.  The 
appearance  of  Soter  and  Rubenstein  at  the 
office  of  the  respondent  In  company  with  Hoff- 
man, and  the  early  settlement  of  the  Soter 
claim  before  the  Industrial  Board  for  a  stun 
amounting  to  nearly  three  times  the  amount 
agreed  upon  In  the  settlement  between 
Soter  and  the  attorney  for  the  Insurance  com- 
pany, -which  order  of  settlement  by  the  In- 
dustrial Board  was  made  with  the  under- 
standing and  agreement  of  Hoffman,  repre- 
senting the  Insurance  company,  all  tend  to 
establish  the  existence  of  a  conspiracy  to 
collect  a  claim  of  a  fraudulent  amount  from 
the  Insurance  company,  of  which  respondent 
and  Hoffman  were  to  receive  the  lion's  share. 

[2]  The  commissioner  recommends  that, 
owing  to  the  previous  good  character  of  the 
respondent,  he  be  not  disbarred  absolutely, 
but  that  be  be  suspended  until  all  of  the 
money  received  by  him  should  be  repaid  to 
those  having  the  right  to  receive  It  The  re- 
lator, however,  excepts  to  this  recommenda- 
tion of  the  commissioner  and  urges  that  the 
rule  be  made  absolute.  While  previous  good 
character  is  a  matter  to  be  taken  into  con- 
sideration in  a  case  of  this  kind,  yet  facts  are 
here  established  showing  a  gross  breach  of 
the  law  and  ethics  of  the  profession,  and  pre- 
vious good  character  should  not  be  allowed 
to  control  the  decision  of  this  court  concern- 
ing the  matter.  The  duty  rests  upon  this 
court  and  upon  every  member  of  the  bar  to 
see  to  It  that  pubUc  confidence  la  the  in- 
tegrity of  those  engaged  In  the  profession 
shall  not  be  forfeited.  The  relation  of  at- 
torney and  client  is  a  fiduciary  one.  The 
public  have  a  right  to  the  maintenance  on  the 
part  of  the  profession  of  a  high  standard  of 
integrity  among  Its  members,  and  the  duty 
rests  upon  this  court  to  assist  in  the  main- 
tenance of  that  standard.  The  respondent 
here  has  been  proven  guilty  not  only  of  a 
serious  breech  of  professional  ethics,  but  like- 
wise a  breach  of  the  laws  of  the  state.  The 
evidence  of  his  conspiracy  in  this  case  pre- 
sents its  gravest  features,  and  shows  respond- 
ent to  be  lacking  In  that  integrity  whicb  the 
people  have  the  right  to  demand  of  one  en- 
gaged in  the  practice  of  the  law. 

The  exceptions  of  the  respondent  to  the  re- 
port of  the  commissioner  will  be  overruled. 
The  exceptions  of  the  relator  to  the  recom- 
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mendatlon  of  the  commissioner  will  be  sns- 
tained. 

Xhe  mle  will  be  made  absolute,  and  the 
name  of  the  respondent  stricken  from  tbe 
roll  of  attorneys. 

Bnle  made  absolute. 


(288  IlL  48t) 

PEOPLE  V.  BROWN  et  al. 
<Sapreme  Court  of  IIUnoiB. 


(No.  12608.) 
Jane  18,  1&19.) 


1.  HoMiciDs  «=>89(4)— AssAT7i/r  to  Mubheb. 

To  aastain  a  charge  of  assanlt  to  commit 
murder,  facts  most  be  proven  soch  that,  if 
death  had  resulted  from  the  assault,  it  would 
have  been  murder. 

2.  HOiaOIDK  «=»11,   13— MiTBDEB  — Mauck  — 
"lUPUXD  Mauce." 

Malice  aforethought,  express  or  implied,  la 
an  essential  element  to  constitute  murder,  be- 
ing implied  where  no  considerable  provocation 
appears,  and  all  the  circumstances  show  an 
abandoned  and  malignant  heart. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Implied 
Malice.] 

3.  Homicide  ®=396(1)— Assaui/z  to  MubdeBt— 
Shootinq  at  OmcEB. 

Defendants'  act  in  shooting  at  a  police  of- 
ficer, who  was  attempting  to  arrest  them  with- 
out reason  or  cause,  not  holding  any  warrant, 
did  not  constitute  an  assault  to  commit  mur- 
der; defendants  not  having  seen  and  recognized 
that  the  officer  had  on  his  uniform. 

4.  HOiaCIDZ  <e=»267(l)— AflSATTLT  TO  Mubdkb 

— SnrnoiKNOT  or  Btidenck. 
Evidence  Aeld  insufficient  to  sustain  convic- 
tion of  defendants  for  the  crime  of  assault  to 
commit  murder  on  a  police  officer,  attempting 
to  arrest  them  without  reasonable  suspicion  of 
their  having  committed  felony  and  without  war- 
rant. 

Thompson,  J.,  dissenting. 

Error  to  Olty  Court  of  Granite  City;  M. 
R.  Sullivan,  Judge. 

Charley  Brown,  Ed  Morrlaon,  and  another 
were  convicted  of  assault  with  Intent  to  mur- 
der, and  the  named  defendants,  tbe  other 
having  died,  bring  error.  Reversed  and  re- 
manded. 

Burroughs  &  Ryder,  of  BdwardsvUle^  for 
plaintiffs  in  error. 

Edward  J.  Brundage,  Atty.  Gen.,  Joseph 
P.  Streuber,  State's  Atty.,  of  Edwardsvllle, 
and  James  B.  Searcy,  of  Carlinville,  for  tbe 
People. 

FARMER,  3.  Charley  Brown,  Ed'  Morri- 
son, and  Charles  Payne  were  indicted  by  the 
grand  Jury  of  the  city  court  of  Granite  City, 
Madison  county.  111.,  for  an  assault  with  In- 


tent to  murder  Jeremiah  Odem,  who  was  a 
police  officer  of  Granite  City.  The  assault 
is  alleged  to  have  been  committed  on  June42, 
1917.  They  were  tried  and  convicted  in  De- 
cember, 1918,  and  sentenced  to  confinement 
in  the  penitentiary  at  Chester.  Since  tbe 
trial  Payne  has  died,  and  defendants  Mor- 
rison and  Brown  have  sued  out  this  writ  of 
error. 

The  defendant^  did  not  testify  on  the  trial. 
The  record  discloses  that  on  June  12,  1917, 
and  previously,  a  considerable  number  of 
men  were  at  work  In  the  southwesterly  part 
of  Granite  City  constructing  a  sewer,  and  a 
number  of  teams  were  used  in  hauling.  De- 
fendants are  colored  men,  who  were  work- 
ing at  driving  teams  for  the  contractor  hav- 
ing In  charge  the  work.  On  the  12th  of  June 
police  officers  Odem  and  Dick,  who  were 
members  of  tbe  police  force  of  Granite  City, 
were  notifled  there  was  trouble  in  the  vicini- 
ty of  the  sewer  ditch  being  constructed,  and 
they  say  they  understood  a  man  had  be«a 
shot  niey  received  this  notice  about  2:1S 
in  the  afternoon,  and  went  on  foot  to  where 
a  large  number  of  railroad  tracks  cross  Pa- 
cific avenue,  in  the  southwesterly  part  of 
Granite  City.  They  had  about  a  mUe  to 
travel  to  reach  that  point.  The  railroad 
tracks  run  north  and  south  across  Pacific 
avenue,  which  runs  east  and  west  The  sew- 
er ditch  is  in  the  neighborhood  of  one-half 
mile  south  of  Pacific  avenue  and  runs  east 
and  west.  At  the  west  end  of  the  sewer 
ditch  is  a  levee  along  the  Mississippi  river, 
running  in.  a  general  north  and  south  dtreo 
tion.  The  territory  within  this  square  ap- 
pears to  be  mostly  vacant,  and  is  variously 
spoken  of  as  "commons,"  "field,"  and  "dump." 
When  the  officers  reached  the  place  where 
the  railroad  tracks  cross  Pacific  avenue,  de> 
fendants  were  pointed  out  to  them  as  the 
persons  who  had  done  the  shooting.  It  does 
not  ai^ear  that  the  officers  went  together  to 
the  place  of  the  alleged  trouble,  or  that  they 
were  together  at  the  time  defendants  were 
pointed  -out  to  them  as  the  parties  who  had 
been  guilty  of  shooting  some  on& 

Officer  Dick  testified  Odem  was  nearer  the 
men  than  he  was;  that  they  were  about 
200  or  300  feet  from  Odem.  Odem  testified 
that  when  be  saw  them  they  were  walking 
away  from  him;  that  he  started  to  arrest 
them,  and  hallooed  to  them  to  stop.  They 
motioned  to  him,  but  he  could  not  tell  wheth- 
er they  motioned  to  him  to  stop  or  to  come 
on.  They  contl^iued  to  go  away  from  htm, 
and  he  pulled  his  gun  and  fired  a  shot  into 
the  air.  Defendants  returned  the  shot  and 
ran;  the  two  officers  pursuing  them.  A 
good  many  shots  were  fired  by  thg  defend- 
ants at  Odem,  who  appears  to  have  been 
nearest  to  defendants.  Odem  testified  he 
emptied  his  gun,  and  thought  the  defendants 
emptied  theirs  alsa    One  shot  hit  the  ground 
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close  enough  to  Odem  to  throw  dirt  on  him, 
and  another  cut  a  weed  within  a  foot  of  his 
ki\,ee.  Several  shots  struck  the  ground  in 
front  of  him.  Defendants  ran  south  to  the 
sewer  ditch,  and  crossed  over  on  the  south 
side  of  it,  then  turned  west  to  the  levee, 
crossed  over  the  levee,  then  came  back  on  or 
east  of  the  levee^  and  continued  south  until 
they  were  arrested  by  the  police  of  the  vil- 
lage of  Madison,  at  or  near  Newport  Odem 
testified  that,  when  he  saw  he  would  be  un- 
able to  overtake  and  arrest  defendants,  be 
went  to  a  house  where  there  was  a  telephone, 
near  by,  and  notified  the  Madison  police  to  be 
on  the  lookout,  and  they  arrested  defend- 
ant& 

No  complaint  or  cliarge  had  been  filed 
against  defendants,  and  no  warrant  had  been 
issued  for  their  arrest  While  the  police  of- 
ficers testified  they  were  Informed  some  one 
had  been  shot,  and  when  they  went  to  the 
place  where  they  were  told  the  trouble  had 
occurred  defendants  were  pointed  out  to 
them  as  the  guilty  parties,  they  were  not 
then  doing  any  unlawful  act  and  there  was 
no  proof  whatever  on  the  trial  that  they 
had  shot  any  one,  or  fired  a  gun,  or  had  been 
guilty  of  any  criminal  or  nnlawful  conduct 
of  any  kind  or  nature.  When  the  officers 
went  to  the  neighborhood  where  they  were 
informed  trouble  had  occurred,  and  where 
defendants  wer^  iMinted  out  to  them,  de- 
fendants were  from  100  to  200  yards  from 
them,  walking  away  from  the  place  where 
the  officers  were.  Odem  called  to  them  to 
stop,  and  started  toward  them  to  arrest  them. 
They  did  not  stop,  but  continued  going  away 
from  the  officers.  He  fired  a  shot  in  the  air, 
whereupon  defendants  began  shooting  and 
running.  Odem  pursued  them,  firing  at  them 
untU  he  emptied  his  gun,  and  as  defendants 
ran  they  would  turn  and  fire  at  Odem.  It 
seems  there  were  several  men  at  or  near  the 
place  when  the  chase  began,  and  when  Odem 
started  toward  defendants  to'  arrest  them 
and  called  to  them  to  stop,  some  of  the  crowd 
started  with  the  officers,  and  after  the  shoot- 
ing began  the  crowd  following  defendants 
grew  larger. 

[1-3]  It  is  contended  the  evidence  did  not 
warrant  the  verdict  of  guilty  of  assault  to 
commit  murder.  To  sustain  the  charge  of  as- 
sanlt  to  commit  murder,  such  facts  must  be 
proven  that,  if  death  had  resulted  from  the 
assatilt,  it  would  have  been  murder.  It  is  in- 
sisted that  no  proof  was  made  on  the  trial 
that  any  criminal  ofFense  had  been  commit- 
ted, that  the  officer  had  no  warrant  for  the 


arrest  of  defendants,  and  that  if  they  had 
killed  the  officer  the  crime  "could  not  have- 
been  anything  more  than  manslaughter. 
Malice  aforethought  express  or  implied,  !»- 
an  essential  element  to  constitute  murder.  It 
Is  Implied  where  no  considerable  provocation 
appears,  or  all  the  circumstances  show  an 
abandoned  and  malignant  heart  It  was  not 
shown  by  testimony  on  the  trial  that  there 
was  any  reason  or  cause  for  the  arrest  of  de- 
fendants by  Odem,  which  act  he  was  attempt- 
ing to  do  without  a  warrant  In  Rafterty  v. 
People,  69  111.  Ill,  18  Am.  Rep.  601,  and 
the  same  case  in  72  111.  37,  this  court  held 
that  if  a  public  officer  Is  killed  by  a  person 
whom  he  is  attempting  to  Illegally  arrest 
without  authority  of  law,  the  killing  will  be 
manslaughter,  only,  unless  the  evidence 
shows  previous  or  express  malice. 

It  is  claimed  by  the  people  that  peace  offi- 
cers may  at  common  law  arrest  persons  In 
their  county  without  a  warrant  on  reasona- 
ble suspicion  of  their  having  committed  a 
felony,  and  it  is  argued  that,  as  Odem  had 
on  his  policeman's  uniform,  defendants  knew 
his  official  character.  No  proof  was  made 
on  the  trial  of  any  acts  or  conduct  of  defend- 
ants which  Justified  suspecting  them  of  hay- 
ing committed  a  felony.  The  arrest  attempt- 
ed in  the  RafTerty  Case  was  by  a  policeman 
in  uniform.  In  this  case  It  Is  not  very  clear 
that  defendants  saw  and  recognized  that 
Odem  had  on  a  policeman's  uniform.  In 
People  V.  Bissett  246  III.  516,  92  N.  E.  949, 
the  court  said,  before  the  state  could  take 
advantage  of  the  official  character  of  an  offi- 
cer (who  was  in  plain  clothes  in  that  case), 
for  the  purpose  of  characterizing  as  murder 
the  act  of  killing  him  by  a  man  he  was  at- 
tempting Illegally  to  arrest,  it  was  essential 
that  it  be  shown,  heyond  reasonable  doubt, 
that  the  slayer  had  knowledge  of  his  official 
character  and  of  his  authority — citing  the 
Rafferty  Case  and  Starr  v.  United  States,  153 
U.  S.  614,  14  Sup.  Ot  919,  88  U  Ed.  841. 

[4]  We  do  not  think  the  evidence  In  this 
record  sufficient  to  sustain  a  conviction  for 
the  crime  of  assault  to  commit  murder.  No- 
Instruction  was  given  that  the  Jury  might, 
if  the  evidence  warranted  it,  find  the  defend- 
ants guilty  of  a  lesser  crime  under  the  in- 
dictment   Beckwlth  v.  People,  26  111.  500. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

THOMPSON.  Jh  dissents 
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PEOPLE  ex  reL  "VANCE,  County  GoUeetor,  t. 
BUSHU  et  al.    (No.  12392.) 

(Snpreme  Court  of  Illinois.    June  18, 1910.) 

1.  HioHWATB   «=»107(2)  —  Elkotions  —  Bal- 
lots. 

Under  the  Boad  and  Bridge  Law  as  reylsed 
in  1913  the  ballot  to  be  ased  at  elections  ia  made 
to  conform  to  the  Australian  ballot,  so  the  re- 
quirements of  the  Ballot  Law  are  applicable  to 
ballots  used  in  elections  under  the  Boad  and 
Bridge  Law. 

2.  HiohwaVs  «=s>107(2)  —  Ballots— iLtBOAL 
Ballots. 

Under  Ballot  Law,  |  14,  declaring  that  on 
the  back  or  outside  of  the  ballot,  so  as  to  ap- 
pear when  folded,  shall  be  printed  the  words, 
"Official  Ballot,"  followed  by  the  designation  of 
the  polling  place,  etc.,  and  a  fac  simile  of  the 
signature  of  the  clerk  or  town  officer  who  has 
caused  the  ballot  to  be  printed,  and  in  view  of 
section  26,  ballots  not  containing  such  fac 
simile  of  signature  of  the  town  clerk  who  caused 
them  to  be  printed  are  not  legal  ballots  for  an; 
purpose;  so  such  ballots  cannot  be  considered 
in  an  election  under  the  Boad  and  Bridge  Law 
which  made  the  Ballot  Law  applicable. 

Appeal  from  Edgar  Coonl^  Court;  Dan  V. 
Dayton,  Judge. 

Proceedings  by  the  People,  on  the  relation 
of  Ar(ihie  N.  Van<»,  County  Collector, 
against  James  Bushu  and  otbers,  to  collect  a 
tax.  From  a  Judgment  of  the  county  court 
sustaining  objections  to  the  tax,  relator  ap- 
peals.   AfBrmed. 

WUber  H.  Hickman,  State's  Atty.,  ef  Paris, 
for  appellant. 
James  K.  Lauher,  of  Paris,  for  appellees. 

STONE,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Edgar  county 
sustaining  objections  filed  by  appellees  to  a 
certain  tax  levied  by  the  highway  commis- 
sioners of  the  town  of  Buck,  in  said  county, 
for  the  purpose  of  -constructing,  maintaining, 
and  repairing  gravel,  rock,  macadain,  or  other 
hard  roads,  pursuant  to  a  vote  of  the  legal 
voters  of  said  tovtm  at  a  special  election  held 
February  13,  1917. 

Numerous  objections  were  presented  in  the 
county  court,  all  of  which  were  sustained. 
One  of  the  objections  to  the  sustaining  of 
which  error  Is  assigned  is  that  said  tax  levy 
Is  void  and  of  no  effect  for  the  reason  that 
there  was  no  legal  election  on  the  matter  of 
authorizing  the  issuance  of  the  bonds  and  the 
levy  of  a  tax  therefor. 

It  appears  that  on  the  20th  day  of  January, 
1917,  a  petition,  signed  by  the  requisite  num- 
ber of  landowners  and  legal  voters  in  the 
town  of  Buck,  county  of  Edgar,  was  filed 
with  the  town  clerk  thereof,  asking  that  a 
special  election  be  called  for  the  purpose  of 
voting  upon  the  proposition  for  or  against  an 


annual  tax  of  |1  on  each  $100  assessed  valua- 
tion on  the  taxable  property  In  said  town,  for 
the  purpose  of  constructing  and  maintaining 
gravel,  rock,  macadam,  or  other  hard  roads. 
Said  election  was  called,  and  was  held  on  the 
13tli  day  of  February,  1917.  The  election  was 
held  under  the  Boad  and  Bridge  Law  as  re- 
vised In  1913.  Kurd's  Bev.  St  1917,  c  121. 
At  the  special  election  the  votes  showed  a 
majority  In  favor  of  said  proposition. 

[1,  2]  Among  the  objections  urged  to  the 
tax  levy  or  authority  of  said  special  election. 
It  is  contended  that  the  ballots  used  by  the 
voters  at  said  special  election  were  wholly 
Illegal;  that  they  failed  to  conform  to  the 
requirements  of  the  statute,  In  that  said  bal- 
lots did  not  have  on  the  back  or  outside  of 
the  same  the  fac  simile  of  the  signature  of 
the  town  clerk.  Under  the  revision  of  the 
Boad  and  Bridge  Law  enacted  in  1913  the 
ballot  to  be  used  at  such  election  is  made  to 
conform  to  the  Australian  Ballot  Law,  and 
the  requirements  of  that  Ballot  Law  are  ap- 
plicable to  ballots  used  in  elections  under  the 
Boad  and  Bridge  Law.  People  v.  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Ballway  Co., 
286  111.  96,  107  N.  a  251.  Section  14  of  the 
Ballot  Law,  approved  June  22,  1891  (Laws 
1891,  p.  107),  concerning  the  requisites  of  bal- 
lots to  be  used,  provides  in  part  as  follows: 

"On  the  back  or  outside  of  the  ballot  so  as  to 
appear  when  folded,  shall  be  printed  the  words, 
'Official  baUot,'  followed  by  the  designation  of 
the  polling  place  for  which  the  ballot  is  prepar- 
ed, the  date  of  the  election  and  a  fac  simile  of 
the  signature  of  the  derk  or  other  officer  who 
has  caused  the  ballots  to  be  printed." 

Section  26  of  the  Ballot  Law,  concerning 
the  ballots  to  be  used  at  elections,  provides  In 
part  as  follows:  • 

"No  ballot  without  the  official  Indorsement 
shall  be  allowed  to  be  deposited  in  the  ballot 
box,  and  none  but  ballots  provided  in  accordance 
with  the  provisions  of  this  act  shall  be  counted." 

It  Is  admitted  that  the  ballots  used  at  the 
election  in  question  did  not  contain  the  Cac 
simile  of  the  signatiire  of  the  town  (>lerk  oa 
the' back  thereof.  This  provision  of  section 
14  Is  mandatory.  Such  fac  simile  of  the 
signature  of  the  town  clerk  or  ofQcer  pr^ar- 
ing  the  ballots  is  essential  to  the  validity  of 
the  ballots.  People  t.  Snedeker,  282  111.  425, 
118  N.  E.  782.  Section  26  of  the  BaUot  Law 
provides  that  if  ballots  do  not  conform  to  the 
requirements  of  that  law  they  shall  not  be 
received  or  counted.  As  was  said  in  Parker 
V.  Orr.  158  111.  609,  41  N.  B.  1002,  SO  L.  B.  A. 
227: 

"It  was  evidently  the  Intention  of  the  Legis- 
lature to  declare  what  should  absolutely  destroy 
a  ballot  or  prevent  its  being  counted,  by  sec- 
tion 26,  supra:  'If  the  voter  marks  more  names 
than  there  are  persons  to  be  elected  to  an  office, 
or  if,  for  any  reason,  it  is  Impossible  to  deter- 
mine the  voter's  choice  for  any  office  to  be  filled. 
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Ur  ballot  shall  not  be  counted  for  such  office. 
No  ballot  trithont  the  official  indorsement  shall 
be  allowed  to  be  deposited  in  the  ballot  box,  and 
none  but  ballots  provided  in  accordance  with 
the  provisions  of  tills  act  shall  be  counted.' " 

While  It  has  been  held  by  this  court  con- 
cerning many  of  the  mandatory  provisloqs  of 
the  statute  relating  to  elections  that  a  sub- 
stantial compliance  therewith  Is  sufficient, 
yet  in  this  case  there  has  been  no  attempt  to 
comply  therewith,  and  the  rule  regarding  sub- 
stantial compliance  has  no  application. 
While  it  has  frequently  been  held  that  mia- 
talces  or  omissions  of  the  officers  in  charge  of 
the  machinery  of  an  election  should  not  de- 
feat the  plainly  expressed  will  of  the  people 
at  such  election,  yet  such  has  not  been  held 
tf>  be  the  rule  where  such  officers  have  failed 
to  perform  those  duties  of  precaution  which 
safeguard  the  votes  of  the  people.  It  Is  far 
better  that  the  people  of  a  town  shall  lose 
their  vote  in  a  single  Instance  than  that  there 
shall  be  written  Into  the  law  roles  which  per- 
mit election  officers  to  disregard  the  plain 
mandates  of  those  provisions  of  the  law  In- 
tended to  protect  and  safeguard  the  ballot. 
A  provision  requiring  the  fac  simile  of  the 
signature  of  the  town  clerk  or  other  officer 
who  prepares  the  ballots  is  to  prevent  the 
fraudulent  casting  of  spurious  or  Illegal  bal- 
lots. That  provision  Is  mandatory,  and  bal- 
lots which  do  not  contain  such  fac  simile  are 
illegal  ballots. 

It  follows  that  at  the  election  In.  question 
there  were  no  legal  ballots  cast.  Sudi  elec- 
tion was  therefore  Illegal,  and  the  tax  levy 
In  question  herein  was  unauthorized  and 
void.  This  being  true,  the  consideration  of 
other  assignments  of  error  becomes  unneces- 
sary, as  the  judgment  of  the  county  court 
must  for  this  reason  be  affirmed. 

Judgment  affirmed. 


(ZSS  111.  4U) 

KANE  et  al.  ▼.  WEIS  et  aL    (No.  12652.) 

(Supreme  Court  of  Illinois.    June  18,  1919.) 

Schools  and  School  Distbicts  ^=>42(2)— 
HiQH  School  Distmci^Passaqe  of  Cub- 
ATiTE  Act  aiteb  Decision  Adverse  to  Dis- 

TSICT. 

Where,  after  decision  of  the  Supreme  Court 
declaring  unconstitutional  the  High  School  Act 
of  1911,  the  Legislature  passed  the  so-called 
Curative  Act  of  June  14,  1917  (Laws  1917,  p. 
744),  such  act  does  not  make  a  validly  organ- 
ized district  of  the  same  district  which  was  in- 
volved in  the  prior  decision  holding  the  high 
school  act  unconstitutionaL 

At^>eal    from    Circuit    Court,    Llvingstcm 
Connty;   George  W..  Patton,  Judge. 


Bill  by  John  M.  Kane  and  others  against 
Oscar  L.  Wels  and  others.  From  decree  for 
complainants,  defendants  appeal.    Affirmed. 

C.  M.  Clay  Buntain,  of  Kankakee,  and  H. 
E,  Torrance,  of  Pontiac,  for  appellants. 

Adsit  &  Thompson,  of  Pontiac,  for  appel- 
lees. 

CARTER,  J.  This  was  a  bUl  tn  equity 
aied  In  the  circuit  court  of  Livingston  county 
by  certain  taxpayers  of  an  alleged  high 
school  district  situated  in  the  counties  of 
Livingston,  Kankakee,  and  Grundy,  to  re- 
strain, on  behalf  of  complainants  and  other 
taxpayers  in  said  district,  the  collection  of 
certain  high  school  taxes  levied  for  the  year 
1917.  After  the  plalntifFs  in  error  answered, 
the  cause  was  heard  by  the  trial  court  on  bill 
and  answer,  and  a  decree  entered  restraining 
the  collection  of  said  taxes.  From  that  de- 
cree this  appeal  was  prayed. 

In  May  and  June,  1915,  the  alleged  district 
was  attempted  to  be  organized  under  the 
High  School  Act  of  1911  (Laws  1911,  p.  605). 
A  quo  warranto  proceeding  was  brought  in 
the  circuit  court  of  Livingston  county  as  to 
the  legal  organization  of  the  district,  and  a 
decree  entered  holding  the  organization  In- 
valid and  dissolving  It.  The  Judgment  of  the 
circuit  court  was  affirmed  on  appeal  to  this 
court.  People  v.  Weis,  275  IlL  581,  U4  N.  E. 
331.  There  was  no  attempt  made,  so  far  as 
appears  from  the  record,  to  reorganize  such 
district  after  the  decision  by  this  court  in 
that  case.  The  same  persons  who  originally 
acted  as  the  board  of  education  attempted  to 
levy  taxes  in  1916,  and  the  validity  of  that 
levy  was  passed  on  by  this  court  In  People  t. 
New  York  Central  RaUroad  Co.,  283  lU.  834, 
119  N.  E.  299,  the  tax  for  that  year  being 
held  invalid  because  there  was  no  de  Jure  or 
de' facto  school  district  No  steps  were  taken 
by  the  school  authorities  of  said  district 
thereafter  to  reorganize  said  district,  and  it 
is  conceded  the  only  material  difference  in 
the  situation  with  regard  to  the  tax  levy  so 
held  invalid  in  the  last-named  case  and  the 
levy  here  In  question  Is  that  the  taxes  so 
held  invalid  were  levied  before  the  passage 
of  the  so-called  Curative  Act  of  June  14,  1917 
(Laws  1917,  p.  744),  while  the  taxes  here  in 
question  were  levied  after  said  act  became 
effective.  It  is  now  argued  that  the  district 
became  at  least  a  de  facto  organization,  hav- 
ing been  made  a  valid  district  by  the  cura- 
tive act,  and  that  therefore  the  tax  levy  for 
1917  should  be  held  valid. 

This  is  the  Identical  district  concerning 
which  the  High  School  Act  of  1911  was  de- 
clared unconstitutional.  After  the  decision 
of  this  court  In  that  case  no  attempt  was 
made  to  keep  the  legal  proceedings  alive  in 
any  court,  and  under  the  reasoning  of  this 
court  in  People  v.  New  York  Central  Rail- 
road Co.,  supra,  and  the  recent  decision  in 
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Teaple  r.  Owen,  286  m.  638,  122  N.  E.  132, 
it  must  be  beld  that  the  Legislature  had  no 
power  to  set  aside  the  final  Judgment  of  the 
courts  and  validate  the  organization  of  thia 
district  after  such  final  Judgment  bad  been 
entered.  Nothing  has  been  said  in  any  way 
conflicting  with  this  conclusion  of  this  court 
in  any  of  the  decisions  holding  the  present 
cuiatiTe  act  valid,  including  People  v.  Madi- 
son, 280  HI.  96, 117  N.  E.  403,  People  t.  Gunn, 
281  111.  244,  117  N.  E.  1039,  People  v.  Math- 
ews, 282  lU.  85,  118  N.  E.  491,  and  People  v. 
Stltt,  280  111.  553,  117  N.  E.  784.  Counsel  for 
defendants  in  error  concede  this  except  as  to 
People  V.  Stltt,  supra,  and  It  is  insisted  that 
the  facts  in  that  case  are  so  very  similar  to 
those  raised  here  that  under  the  reasoning 
of  that  decision  this  tax  should  be  held  valid 
and  the  district  a  de  facto  organization.  It 
Is  clear  from  the  reasoning  of  this  court  in 
the  last-named  case  that  the  original  court 
proceedings  were  still  pending  and  undecided 
at  the  time  the  opinion  was  written  in  Peo- 
ple V.  Stltt,  supra,  and  on  that  record  that 
case  Is  clearly  distinguishable  from  this  one, 
as  here  no  court  proceedings  were  pending 
at  the  time  the  curative  act  was  enacted. 
The  final  decision  of  this  court  in  People  v. 
Wels,  supra,  had  been  theretofore  made  and 
the  court  proceedings  ended  long  before  the 
enactment  of  the  curative  legislation  or  the 
levy  of  this  tax.  If  anything  was  said  in 
People  V,  Stltt,  supra,  contrary  to  the  con- 
clusion here  reached,  that  reasoning  was,  In 
effect,  overruled  In  People  v.  New  York  Cen- 
tral Railroad  Co.,  supra,  and  People  v.  Owen, 
supra,  and  If  there  is  anything  said  In  the 
opinion  In  the  Stltt  Case  seemingly  contrary 
to  this  conclusion  it  is  hereby  in  terms  over- 
ruled. In  no  possible  way  can  this  case  be 
distinguished,  on  principle,  from  the  decision 
of  this  court  In  People  ▼.  New  York  Central 
Railroad  Co.,  supra,  or  People  ▼.  Owen,^  su- 
pra. 

The  decree  of  the  circuit  court  will  there- 
fore be  aflSrmed. 

Decree  affirmed. 


(as  III.  ta) 

NOVAK  T.  KRUSB.     (No.  12360.) 

(Supreme  Court  of  Illinois.     June  18,  1919.) 

1.  MoBioAGia    «=s>38(l)  — EvinBNC*— Quii- 
CI.AJ1(  Dkkd. 

Evidence  held  to  «how  that  a  quitclaim  deed 
was  not  a  mortgage,  but  was  given  to  lender 
with  authority  to  record  it  and  take  title  upon 
default  of  payments  by  the  grantor  borrower. 

2.  MoBTGAaxB  «s>36,  38(2)  —  Evidercs  — 

QUITOLAIX    DXED. 

The  burden  of  proving  a  deed  absolute  on 
its  face  was  in  fact  a  mortgage  is  upon  the 
one  making  such  averment,  and  his  proof  must 
be  clear  and  convincing. 


3.  MoBTOAOES  4=»304— Patment— QTnToi.AiK 
Deed  of  Mobtqaqed  Pbbmisbs. 

Where  mortgaged  premises  were  quitclaim- 
ed by  the  mortgagor  and  taken  by  the  mort- 
gagee in  payment  of  the  bond  ahd  trust  deed, 
the  transfer  of  the  title  operated  as  a  satisfac- 
tion and  extinguishment  of  the  bond  and  trust 
deed. 

4.  MoBTOAOEB  iS=s>309(l)— Release. 

Upon  satisfaction  of  the  mortgage  debt,  the 
mortgagee  is  bound  to  execute  a  release  of  the 
mortgage. 

6.  BVBBOOATION  «S9l4(l)— RjOHT  TO  SUBBO- 
OAIION. 
Purchaser  ot  land  from  mortgagee,  to  whom 
mortgagor  had  quitclaimed  it '  in  payment  of 
the  mortgage,  such  purchaser  knowing  nothing 
of  the  mortgage  at  time  of  purchase,  and  un- 
derstanding he  was  getting  the  land  free  of  in- 
cumbrances, could  not,  in  order  to  acquire  a  lien 
prior  to  a  judgment  against-  the  mortgagor  ae- 
cnred  before  recording  of  the  quitclaim  deed, 
and  to  secure  priority  also  to  a  mechanic's  lien 
judgment  against  the  mortgagor,  claim  to  be 
subrogated  to  the  mortgage,  not  having  either 
paid  or  assumed  the  payment  of  the  mortgage 
as  a  part  of  the  consideration  of  bis  deed,  and 
not  having' advanced  the  payment  of  the  mort- 
gage debt  pursuant  to  an  agreement  that  the 
mortgage  be  held  as  security  for  the  money  so 
advanced. 

Error  to  First  Brandi  Appellate  Court, 
First  District,  on  Error  to  Superior  ,Court, 
Cook  County;   Denis  E.  Sullivan,  Judge. 

Suit  by  Jolm  Novak  against  Johanna 
Kruae  and  others.  Decree  for  complainant 
was  affirmed  by  the  Appellate  Court  (211  111. 
App.  274),  and  the  named  defendant  brings 
certiorari  Reversed  and  remanded,  with 
directions. 

Poulton,  Green  &  Merrick,  of  Chicago,  for 
plaintiff  in  error. 

Edward  J.  Novak  and  Frank  H.  Novak, 
both  of  Chicago,  for  defendant  In  error. 

STONE,  J.  The  Appelhite  Court  for  the 
First  District  affirmed  a  decree  of  the  su- 
perior court  of  Cook  county  entered  in  a  suit 
in  chancery  brought  by  the  defendant  in  er- 
ror against  plaintiff  in  error  and  others  to 
re\ive  and  foreclose  a  released  mortgage  and 
remove  alleged  clouds  from  the  title  to  cer- 
tain land.  The  cause  Is  brought  to  this  court 
from  the  Appellate  Ck)urt  by  petition  for 
certiorarL 

The  bill  of  complaint  made  John  V.  Ayers, 
Johanna  Kruse,  and  others  defendants-  Aft- 
er Issues  joined,  the  cause  was  referred  to  a 
special  commissioner,  who  recommended  that . 
a  decree  be  entered  in  accordance  with  the 
prayer  of  the  bill  of  complaint,  pursuant  to 
which  the  chancellor  entered  the  decree  In 
question,  embodying  the  findings  of  fact  of 
the  special  commissioner. 


»For  other  caM*  lee  lame  topic  and  KBT-NVHBER  In  all  Key-Numbered  Digests  and  Indna 
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The  essential  focts  necessary  to  the  issues 
involved,  as  they,  appear  from  the  greater 
weight  of  the  testimony,  are  that  on  January 
16,  1900,  John  V.  Ayers,  being  at  that  time 
the  owner  of  the  land  in  question,  with  other 
real  estate  not  involved  in  this  case,  execut- 
ed a  trust  deed  to  John  O.  Panocb,  as  trus- 
tee for  the  Bohemian-American  Building  & 
Loan  Association,  to  secure  the  payment  of 
his  bond  of  that  date  in  the  principal  sum 
of  $4,000,  payable  to  the  order  of  the  associa- 
tion. Edward  J.  Novak  was  named  In  the 
tmst  deed  as  successor  in  trust.  This  trust 
deed  was  acknowledged  on  said  date  and 
duly  recorded  in  the  trust  deed  records  of 
said  county  on  January  17,  1900.  A  quit- 
claim deed  was  also  executed  on  the  same 
date  as  the  trust  deed  by  Ayers  to  the  as- 
sociation conveying  the  land  in  question  to 
the  association.  Ayers  defaulted  in  his  pay- 
ments on  the  bond  and  the  association  re- 
corded the  quitclaim  deed  on  May  8,  1900. 
Immediately  upon  recording  the  deed  the  as- 
sociation took  possession  of  the  land  in  ques- 
tion and  completed  the  building  of  certain 
structures  then  being  constructed  upon  the 
land  and  expended  in  the  aggregate  about 
$1,800  in  completing  the  buildings.  After  the 
completion  of  the  buildings  the  association 
leased  the  property  and  collected  the  rent. 
Insured  the  buildings,  and  exercised  the 
usual  powers  of  ownership  until  July  22, 
1902.  '  The  association,  being  in  flnanpial 
stress,  on  that  date  sold  and  conveyed  the 
property  to  James  Novak  for  John  Novak, 
defendant  in  error,  for  the  consideration  of 
$4,200,  of  which  $1,000  was  paid  In  cash 
and  the  remainder  by  receipts  for  money 
paid  In  by  John  Novak  on  stock  subscription 
in  the  association.  By  its  deed  the  associa- 
tion covenanted  that  the  property  was  clear 
and  free  from  all  incumbrance.  On  July  26, 
1902,  the  association  executed  a  release  of 
the  trust  deed  in  question.  The  bond  and 
trust  deed  were  not  assigned.  On  January 
30, 1900,  Alva  Johnson  and  Charles  N.  White- 
head recovered  a  judgment  for  $91.84  against 
Ayers,  upon  which  an  execution  was  duly 
issued.  On  November  6,  1900,  Theodore  N. 
Bell  secured  a  money  judgment  for  $432.50 
and  costs  against  Ayers  by  virtue  of  section 
13  of  the  Mechanic's  Lien  Act  of  Illinois, 
which  provided  that,  in  the  event  the  court 
found  no  right  to  a  Hen  existed,  recovery 
against  the  owner  of  the  property  could  be 
had  as  at  law.  Said  lien  was  filed  against 
other  property  of  Ayers,  and  not  against  the 
property  in  question.  Execution  was  duly 
issued  upon  the  Johnson  and  Whitehead 
Judgment,  and  the  premises  were  sold  by  the 
sheriff  September  30,  1902,  for  $130.38,  and 
the  sherift  issued  his  certificate  of  sale  on 
that  date,  which  was  filed  for  record  on  Oc- 
tober 2,  1902.  The  holder  of  the  Bell  decree 
redeemed  from  the  sale  on  the  Johnson  and 
Whitehead  Judgment    The  sheriff  issued  bis 


certificate  of  redemption,  and  on  the  same 
day  levied  an  execution  on  the  Bell  decree 
and  Judgment,  and  Issued  a  certificate  there- 
for on  January  26,  1904,  from  which,  there 
being  no  redemption,  the  sheriff  Issued  his 
deed  to  Joseph  P.  Vesley  on  January  26, 
1904,  who  later  conveyed  the  lot  In  question 
to  the  plaintiff  in  error,  Johanna  Kruse.  In 
Jxily,  1902,  the  association  was  Insolvent,  and 
shortly  after  it  went  Into  llqxildatlon  and  its 
affairs  were  wound  up. 

Defendant  in  error  testified  that  he  knew 
nothing  concerning  said  bond  or  trust  deed, 
and  at  the  time  of  the  alleged  purchase  un- 
derstood that  he  was  getting  the  lot  free  of 
Incumbrance.  The  release  of  the  trust  deed 
was  executed  by  the  president  of  the  associa- 
tion, in  which  release  it  was  recited  that 
John  G.  Panoch,  trustee,  refused  to  release 
the  trust  deed,  and  that  the  release  so  exe- 
cuted by  the  president  of  the  association  was 
at  the  request  of  the  board  of  directors  of 
the  association,  pursuant  to  the  statute  In 
such  cases  provided.  It  is  cbntended  by  the 
defendant  in  error,  and  found  by  the  chancel- 
lor, that  said  release  was  inadvertently  made, 
and  that  it  should  not  have  been  executed; 
the  diancellor  holding  that  the  giving  of  the 
quitclaim  deed  and  the  recording  thereof  did 
not  pass  the  title  to  the  premises,  nor  oper- 
ate to  extinguish  the  trust  deed,  and  that 
therefore,  when  defendant  in  error  took 
through  his  brother,  James  Novak,  a  warran- 
ty deed  from  the  association,  he  took  only 
the  rights  of  the  association  under  the  trust 
deed  and  became  subrogated  thereto,  and 
that  the  debt  under  the  bond  and  trust  deed 
had  never  been  paid. 

[1, 2]  On  a  review  of  the  evidence  we  are 
convinced  that  the  quitclaim  deed  was  given 
by  Ayera  to  the  association,  with  authority 
to  record  the  same  and  take  title  to  the 
proi>erty  on  default  of  payments  under  the 
bond,  and  that  when  the  quitclaim  deed  was 
recorded  the  title  passed  to  the  association. 
It  appears  from  the  testimony  of  at  least  two 
witnesses,  who  were  shown  to  have  been  at 
that  time  connected  with  the  association, 
that  such  was  the  intention  of  the  parties 
to  the  quitclaim  deed.  In  addition,  Ayers, 
who  after  the  quitclaim  deed  was  recorded 
abandoned  the  premises,  in  his  answer  to  the 
bill  herein,  alleges  that  such  was  the  under- 
standing. This  is  further  borne  out  by  the 
fact  that  the  association  for  two  years  rented 
the  premises,  insured  the  buildings  thereon, 
and  paid  the  taxes,  all  in  its  own  name,  and 
it  recited  in  its  warranty  deed  to  James  No- 
vak and  in  the  resolution  of  its  board  of  di- 
rectors that  It  owned  the  premises.  This  be- 
ing the  clear  understanding  of  the  parties  to 
the  deed,  such  must  be  the  effect  of  the  in- 
strument. The  burden  of  proving  that  a  deed 
absolute  on  its  face  was  In  fact  a  mortgage 
is  upon  the  one  making  such  averment  Such 
proof  must  be  clear  and  convincing.    Dead- 
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man  t.  Yantls,  2S0  m.  243,  82  N.  E.  592,  120 
Am.  St.  Rep.  29i;  Rasch  t.  Rasch,  278  lU. 
261,  116  N.  E.  871. 

[8,4]  It  is  evident  that  the  property  was 
deeded  by  Ayers  and  taken  by  the  association 
In  payment  of  the  bond  and  tmst  deed  for 
money  loaned.  That  being  tme,  the  transfer 
of  the  title  to  the  property  operated  as  a 
satisfaction  and  extinguishment  of  the  bond 
and  trust  deed,  and  when  the  association  re- 
leased the  trust  deed  it  not  only  acted  in  ac- 
cordance with  the  understanding  of  both  par- 
ties to  the  bond  and  trust  deed,  but  did  what. 
It  was  In  duty  bound  to  do.  It  follows  that, 
when  the  warranty  deed  was  executed  to 
James  Novak  for  defendant  in  error,  the  bond 
and  trust  deed  had  been  .satisfied  and  extin- 
guished, and  no  longer  existed  as  a  lien 
against  the  premises. 

[6]  By  his  bill  the  defendant  In  error  seeks 
to  be  subrogated  to  the  rights  of  the  associ- 
ation under  and  by  vlrtne  of  the  bond  and 
trnst  deed.  But  the  bond  and  trust  deed 
having  been  satisfied  and  extinguished,  there 
were  no  rights  remaining  in  the  association 
to  which  he  could  be  held  to  be  subrogated, 
and  the  release  of  the  trust  deed,  though 
made  after  the  deed  to  James  Novak,  did  not 
prejudice  the  rights  of  defendant  In  error, 
for  the  reason  that  he  could  acquire  no 
rights  under  them.  It  is  not  even  contended 
that  he  paid  or  assumed  to  pay  any  obliga- 
tion of  the  bond  of  Ayers  or  any  part  thereof. 
The  full  value  of  the  property  was  quoted  to 
hlra  at  $4,200,  This  amount  he  paid  by  re- 
ceiving full  credit  for  $3,200  paid  in  by  him 
on  stock  subscription  and  adding  thereto  the 
sum  of  $1,000.  The  bond  and  trust  deed 
were  not  mentioned;  he  testifying  that  he 
bad  not  at  that  time  heard  there  ever  had 
been  such  a  transaction.  Indeed,  it  is  nrged 
with  some  force  by  plaintiff  In  error  that  de- 
fendant in  error  in  bis  purchase  of  the  prem- 
ises overreached  other  stockholders  of  the 
association,  in  that  he  was  by  the  conveyance 
to  him  of  lot  27  allowed  to  withdraw  the  full 
value  of  the  money  paid  in  by  blm  oh  stock 
in  an  Insolvent  association,  while  others  in 
the  association  desired  to  withdraw  and 
could  not. 

In  Home  Savings  Bank  v.  Bierstadt,  168 
111.  618,  on  page  623,  48  N.  ES.  161  (61  Am.  St- 
Rep.  146),  this  court  clearly  defines  the  prin- 
ciple of  subrogation  in  the  following  lan- 
guage: 

"Subrogation,  as  a  principle  of  equity  juris- 
prudence, is  generally  confined  to.  the  relation  of 
principal  and  surety  and  guarantors,  or  to  a 
case  where  a  person  is  compelled  to  remove 
a  superior  title  to  that  held  by  him  in  order 
to  protect  his  own,  and  also  to  cases  of  insur- 
ers. The  general  principle  of  subrogation  is 
confined  and  limited  to  these  classes  of  cases. 
Bishop  V.  O'Gonner,  69  111.  431;  Borders  v. 
Hodges,  154  111.  408,  39  N.  E.  597.  While  these 
general  beads  include  the  doctrine  and  princi- 
ples of  subrogation,   that  doctrine  has  been 


steadily  expanding  and  growing  in  importanoe 
and  extent  in  Its  application  to  various  subjects 
and  classes  of  persons.  This  equitable  principle 
is  enforced  solely  for  the  accomplishment  of 
substantial  justice,  where  one  has  an  equity  to 
invoke  which  cannot  injure  an  innocent  person. 
The  right  of  subrogation,  which  springs  from 
the  mere  fact  of  the  payment  of  a  debt,  and 
which  is  included  under  the  heads,  first  above 
stated,  is  what  is  termed  'legal  subrogation,' 
and  exists  only  where  Indnded  within  those 
classes.  But  in  addition  to  this  principle  of 
legal  subrogation  there  exists  another  principle, 
which  is  termed  'conventional  sabrogation,' 
which  results  from  an  equitable  right  springing 
from  an  express  agreement  with  the  debtor,  by 
which  one  advances  money  to  pay  a  claim  for 
the  security  of  which  there  exists  a  lien,  by 
which  agreement  he  is  to  have  an  equal  lien  to 
that  paid  off,  whereupon  he  is  entitled  to  the 
benefit  of  the  security  which  he  has  satisfied 
with  the  expectation  of  receiving  an  equal  lien. 
Goe  V.  Maryland  Railway  Co.,  81  N.  J.  Eq.  105; 
Tyrrell  v.  Ward,  102  lU.  29;  Tradesmen's  Aas'n 
V.  Thompson,  32  N.  J.  Eq.  138." 

Before  the  complainant  could  have  been 
held  to  be  subrogated  to  the  benefit  of  the 
trust  deed  of  Ayers,  he  most  have  paid  or 
assumed  the  payment  of  the  bond  of  Ayera 
secured  by  the  tmst  deed  as  a  part  of  the 
consideration  of  the  deed  of  the  association 
to  him  or  advanced  the  payment  of  the  bond 
pursuant  to  an  agreement  that  the  trust  deed 
should  be  held  as  security  for  the  money  so 
advanced.  White  v.  Gannon.  125  lU.  412,  17 
N.  B.  753;  Tyrrell  v.  Ward,  supra;  Young 
V.  Morgan,  89  111.  199.  Even  though  the  bond 
and  trust  deed  had  not  been  satisfied,  still,  the 
complainant,  not  having  paid  or  assumed  the 
payn^ent  of  the  bond  of  Ayers  as  a  part  of 
the  consideration  of  his  deed  from  the  asso- 
ciation to  him,  and  not  having  advanced  the 
payment  of  said  bond  pursuit  to  an  agree- 
ment that  the  trust  deed  should  be  held  as 
security  for  the  money  so  advanced,  would 
not  be  subrogated  to  any  interest  represented 
by  the  bond  and  tmst  deed.  Defendant  in 
error,  not  having  brought  himself  within  the 
rule  entitling  him  to  subrogation,  was  in  no- 
wise prejudiced  by  the  release  of  the  tmst 
deed  In  question. 

Complainant  in  his  bill,  in  supx)ort  of  his 
claim  to  subrogation  to  the  rights  of  the  as- 
sociation under  the  bond  and  trust  deed, 
avers  that  the  same  are  still  in  full  force  and 
eftect,  and  that  under  that  subrogation  he 
is  entitled  to  have  paid  to  him  the  $4,000 
represented  by  the  bond  and  trust  deed.  In 
other  words,  he  makes  the  interesting  claim 
that  having  paid'  out  no  more  than  the  unin- 
cumbered fee  to  the  property  is  worth,  he  is 
now  entitled  to  receive  back  the  sum  of 
$4,000  and  interest  from  January  15,  1900, 
though  he  appears  to  have  assumed  no  obli- 
gation under  the  bond  and  trust  deed,  and 
although  Ayers  from  whom  he  claims  this 
amount,  turned  over  the  entire  property  to 
satisfy  the  indebtedness  thereunder.    In  or- 
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der  to  support  this  claim  the  bill  pleads  the 
legal  conclnsion  that  the  warranty  deed  op- 
erated merely  as  an  assignment  of  the  bond, 
trust  deed,  and  Quitclaim  deed  and  not  to 
pass  title.  No  facta  are  averred  to  sustain 
such  a  position  and  none  appear  in  evidence. 
The  complainant  In  his  testimony  admitted 
that  he  did  not  even  linow  of  the  existence 
of  such  trust  deed  or  bond  or  quitclaim  deed 
at  the  time  his  deed  was  made,  and  that  he 
considered  he  was  buying  the  lot  free  from 
all  Incumbrance,  yet  such  is  his  claim  made 
In  his  bill  and  the  theory  upon  which  the 
decree  of  the  chancellor  appears  to  be  found- 
ed. Nowhere  In  his  bill,  however,  does  he 
claim  to  have  acquired  by  his  purchase  any- 
thing other  than  the  lien  created  by  the  bond 
and  trust  deed,  which  he  asserts  is  a  prior 
Uen.  Despite  his  statement  In  his  testimony, 
his  bill  nowhere  avers  that  he  ever  acquired 
the  title  to  said  property.  Indeed,  If  he 
admits  title  In  him  and  avers  that  he  is  the 
beneficial  owner  of  the  bond  and  trust  deed, 
he  must  show  that  which  this  record  does 
not  contain  to  avoid  the  merging  of  the  two 
estates.  This,  apparently,  he  does  not  de- 
sire. His  bill  Is  based  wholly  upon  the 
theory  that  he  stands  subrogated  to  the 
rights  of  a  holder  of  a  trust  deed  who  has 
a  light  to  have  the  same  foreclosed  and  to 
have  a  sale  thereon.  The  bill  prayed  such 
a  sale  and  the  decree  ordered  It.  The  bill 
also  prayed  that  the  judgments  herein  refer- 
red to  and  deeds  thereunder  be  set  aside  as 
clouds  upon  complainant's  title.  Since  com- 
plainant is  seeking  subrogation  to  the  bond 
and  trust  deed-  and  foreclosure  of  them,  and 
since  the  decree  of  the  chancellor  finding 
sodi  subrogation  and  awarding  such  sale 
must  be  reversed,  it  is  unnecessary  to  discuss 
the  validity  of  said  Judgments.  Cnder  the 
theory  upon  which  the  defendant- in  error's 
bill  is  drawn  It  would  be  Immaterial  whether 
such  Judgments  were  valid,  as  under  such 
theory  his  lien  would  have  been  a  prior  lien. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  are  reversed, 
and  the  cause  remanded  to  the  superior  court, 
with  directions  to  dismiss  the  bill  for  want 
of  equity. 

Reversed  and  remanded,  with  directions. 


(188  ni.  461) 

KBLLNER  et  al.  ▼.  FINKL  et  al.    (No.  11644.) 

(Supreme  Court  of  lllinoisr    June  18,  1019.) 

Pabtition  «=»27— Abatement— Statute. 

Under  Abatement  Act,  {  21,  prohibiting  plea 
of  abatement  in  partition,  a  plea  in  abatement 
in  a  partition  suit,  on  the  ground  tliat  another 
suit  for  the  same  relief  between  the  same  par- 
ties was  pending  in  the  same  court,  must  be 
stricken,  but  the  court  can  give  relief  by  con- 


solidating the  Bults,  and  at  tl)e  trial  dismissing 
the  second,  if  it  appears  to  have  been  filed  with- 
out good  reason. 

Thompson,  J.,  dissenting. 

Error  to  Second  Branch  Appellate  Court; 
First  District,  on  Appeal  from  'Superior 
Court,  Cook  County ;  Charles  M.  Foell,  Judge. 

Suit  for  partition  by  Talitha  H.  Kellner 
and  others  against  Emma  Finkl  and  others. 
Decree  dismissing  the  bill  was  athrmed  by 
the  Appellate  Court  (207  111.  App.  90),  and 
certain  plaintiffs  bring  certiorari  Reversed 
and  remanded,  with  directions. 

Vincent  D.  Wyman  and  Harry  O.  Klnne, 
both  of  Chicago,  and  Charles  E.  Carpenter, 
of  Urbana,  for  plaintiffs  in  error. 

H.  W.  Masters,  of  Springfield,  and  Edgar 
L.  Masters,  of  Cihlcago,  for  defendant  in 
error  Herbert 

O'DonneU  &  (yDonnell,  of  Cliicago,  for  de- 
fendants in  error  Schmidt 

DUNN,  O.  J.  Under  the  will  of  Kaspar  G. 
Schmidt  the  title  to  certain  real  estate  in 
Cook  county  vested  in  his  15  grandchildren 
who  were  living  on  May  15,  1915,  and  early 
In  the  morning  of  that  day  a  bill  was  filed 
in  the  superior  court  by  the  son  of  one- of 
his  daughters  for  the  partition  of  the  real 
estate,  and'an  hour  or  two  later  another  bill 
for  the  same  purpose  was  filed  in  the  same 
court  by  the  plaintiffs  In  error,  who  are  the 
four  children  of  another  daughter.  A  writ 
of  certiorari  was  allowed  to  bring  before  us 
the  record  of  the  Appellate  Court  which 
affirmed  a  decree  dismissing  the  second  bUi. 

All  the  grandchildren  were  parties  to  both 
bills.  Summons  was  served  on  some  of  the 
defendants  in  each  case  on  May  15,  and 
in  the  first  case,  which  was  No.  315,815,  all 
were  served  in  time  for  the  June  term.  In 
the  second  case  (No.  315,816)  -all  were  served 
by  May  17,  but  George  L.  Herbert,  who  was 
the  complainant  In  the  first  bUl  and  a  de- 
fendant, in  the  second,  was  a  resident  of 
Michigan  and  was  served  there  with  a  copy 
of  the  bill,  so  that  the  service  was  to  the 
July  term,  since  the  June  term  began  in  less 
tlxan  30  days  after  May  17.  -All  of  the  de- 
fendants In  No.  316,816  filed  pleas,  which,  in 
substance,  averred  the  filing  of  the  bill  In 
No.  316,815,  praying  the  same  relief  In  regard 
to  the  same  subject-matter  to  which  the  par- 
ties were  the  same  as  In  No.  316,816.  The 
pleas  further  averred  that  the  said  bill  was 
still  pending  and  undetermined,  and  de- 
manded the  judgment  of  the  court  whether 
the  defendants  ought  to  be  compelled  to  make 
any  answer  to  the  bill  in  No.  315,816.  The 
plaintiffs  in  error  moved  to  strike  the  pleas 
from  the  flies,  and  the  motion  was  overruled. 
They  moved  to  set  down  the  pleas,  except 
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that  of  George  I<.  Herbert,  for  hearing  as  a 
matter  of  fact.  Xhe  motion  was  denied  and 
the  court  ordered  the'  pleas  set  down  for 
argument,  and  upon  such  argument  ordered 
the  pleas  allowed  and  dismissed  the  bill. 

Section- 21  of  the  Abatement  Act  (Hurd's 
HcT.  St.  1917,  c.  1)  provides  that  no  plea  In 
abatement  shall  be  received  In  any  suit  for 
partition,  nor  shall  such  suit  abate  by  the 
death  of  any  tenant  It  was  said  in  Hopkins 
V.  Medley,  97  111.  402,  with  reference  to  this 
section,  that  It  Is  almost  a  literal  copy  of 
section  3  of  chapter  31  of  8  and  9  William 
III,  that  in  construing  this  section  of  the 
English  statute  it  is  uniformly  held  that  no 
plea  in  abatement  Is  admissible  in  partition 
proceedings,  and  that  in  adopting  it  the 
Legislature  must  be  presumed  to  have  intend- 
ed to  adopt  it  with  the  construction  already 
given  it  by  the  English  courts.  It  was  fur- 
ther said  that  the  language  of  the  section  is 
clear  and  unequivocal,  and  it  is  difficult  to 
see  how  any  other  construction  could  have 
been  placed  upon  it,  and  a  plea  In  abate- 
ment in  a  partition  suit  for  want  of  parties 
was  held  properly  stricken  from  the  flies. 
A  prior  suit  in  equity  pending  may,  in  gen- 
eral, be  pleaded  to  the  prosecution  of  a  sub- 
sequent suit  between  the  same  parties  upon 
the  same  equity ;  but,  since  the  statute  pro- 
hibits pleas  in  abatement  in  a  partition  suit, 
the  motion  of  the  plalntltTs  in  error  to  strike 
the  pleas  should  have  been  sustained. 

Any  tenant  in  common  may  maintain  a 
suit  for  partition  in  any  court  of  competent 
Jurisdiction.  If  two  or  more  suits  are  begun 
by  different  tenants  in  common  in  the  same 
court  one  cannot  be  pleaded  in  abatement  of 
the  others.  Two  decrees  in  partition  will  not 
be  entered  but  the  court  may  control  the 
salts  by  consolidating  them  and  staying  pro- 
ceedings in  one  or  more  of  the  causes,  and 
thereby  grant  the  relief  sought  promptly, 
without  delaying  any  party  in  the  prosecution 
of  his  rights.  On  the  final  hearing  the  costs, 
including  the  solicitor's  fee,  may  be  appor- 
tioned among  the  parties  in  interest,  so  that 
each  shall  pay  only  his  or  her  equitable  por- 
tion thereof  in  accordance  with  the  statute. 
The  party  or  parties  filing  the  first  bill  will 
be  entitled  to  have  the  solicitor's  fee  taxed 
to  i>ay  his  or  their  solicitor,  provided  his  or 
their  suit  be  properly  prosecuted  and  no 
proper  defense  be  made  to  the  same;.  On 
such  final  hearing  any  subsequent  bill  <w 
bills  may  be  dismissed  at  the  costs  of  the 
parties  filing  the  same,  if  no  good  reason  for 
the  filing  of  the  same  shall  appear.  In  this 
case  the  two  suits  were  pending  in  the  same 
court,  and  an  order  should  have  been  made 
for  their  consolidation  and  disposition  as 
here  suggested. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 


the  latter  court,  with  directions  to  strike 
the  pleas  from  the  files. 
Reversed  and  remanded,  with  directloob. 

THOMPSON,  J.,  dtssenta. 


PEOPLE  V.  SPERLING. 


(fU  111.  674) 
(No.  12269.) 


(Supreme  Ckiurt  of  Illinois.    June  18, 1919.) 

CsnaNAL  Law  «=9l090(8)— Absencs  or  Bnx 
o»  ExcKPTioNS— Extent  of  Review. 
Bill  of  exceptions  having  been  stricken, 
there  is  nothing  before  the  court  on  appeal 
upon  which  to  base  decision  as  to  assignments 
alleging  error  in  denying  change  of  veiuie  and 
in  admission  of  evidence,  and,  there  beiuK  no  er- 
ror urged  that  rests  solely  upon  common-lair 
record,  judgment  will  be  affirmed. 

Error  to  Circuit  Court,  McDonough  Coun- 
ty; Harry  M.  Waggoner,  Judge. 

Walter  Sperling  was  convicted  of  forgery, 
and  he  brings  error.    Atiirmed. 

Hardin  W.  Masters,  of  Springfield,  for 
plaintiff  in  error. 

Edward  J.  Brundage,  Atty.  Gen.,  Andrew 
Ll  Hainline,  State's  Atty.,  of  Macomb,  and 
Albert  D.  Rodenberg  and  James  W.  Gullett, 
both  of  Springfield,  for  the  People. 

CARTER,  J.  Plalntifr  in  error  was  in- 
dicted in  January,  1918,  in  the  circuit  court 
of  McDonough  county  for  forgery,  and  after 
trial  before  a  Jury  was  convicted  and  sen- 
tenced. This  writ  of  error  has  been  sued 
out  to  review  the  proceedings  of  the  trial 
court 

Plaintiff  in  error  makes  ten  assignments, 
alleging  errors  for  which  the  Judgment  should 
be  reversed.  These  errors  all  rest  upon  evi- 
dence contained  In  the  bill  of  exceptions  filed 
in  the  cause.  This  court  at  the  April  term, 
IdlO,  allowed  a  motion  oif  defendant  In  error 
to  strike  the  purported  bill  of  exceptions 
from  the  files.  Counsel. for  plaintltF  in  error 
reUes  particularly  upon  assignments  1  and 
3.  The  first  assignment  of  error  is  that  the 
court  erred  in  overruling  plaintiff  In  error's 
motion  for  change  of  venue,  and  the  third  is 
that  evidence  was  erroneously  admitted  with 
reference  to  the  charter  of  a  certain  bank. 
As  the  bill  of  exceptions  has  been  stricken 
from  the  files,  there  is  nothing  before  us  upon 
which  to  base  a  decision  as  to  these  two 
assignments  of  error.  People  v.  Weston. 
236  lU.  104,  86  N.  E.  188;  Macierz  Polska 
V.  Czameckl,  272  111.  34,  111  N.  H.  816;  People 
V.  Tielke,  259  111.  88,  102  N.  B.  229.  There 
is  no  error  urged  that  rests  solely  upon  the 
common-law    record.     It   follows  that  the 
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record  presents  no  question  for  oar  consid- 
eration. 

Tbe  judgment  of  the  circuit  court  will  be 
afBrmed. 

Judgment  affirmed. 


(188  m.  «4) 
HXJTSON  T.  HUDEIiSON. 


(No.  12717.) 


(Supreme  Court  of  Illinois.    Jane  18,  1919.) 

1.  JUBTICKS  or  THK  PXACB  ^=>80(4)— PBOCESS 

— VKNtnt. 
A  justice  of  the  peace  summons,  not  refer- 
ring to  any  county  in  the  state,  but  requiring 
defendant  to  appear  at  the  justice's  office  in 
Benton,  "in  said  county,"  held  insufficient  to 
confer  jurisdiction. 

.  2.  Judgment  <8=»948(1)  —  Fobiceb  Adjudica- 
tion—PiJiiDiNG. 
When  a  former  adjudication  of  a  contro- 
yersy  is  relied  upon  as  a  defense  in  equity,  it 
must  be  pleaded,  when  an  opportunity  has  been 
afforded  to  the  defendant  to'plead  it. 

3.  QuiErmo  Titlb  «=»29— Lachbs— Failube 

OF    URDISTUBBED    POSSESSOB    or    ItAND    TO 

LmoATB  Tmx. 
Laches  cannot  be  charged  against  the  own- 
er of  property  in  the  undisturbed  possession  of 
it,  from  his  failure  to  engage  in  litigation  to 
remove  unfounded  claims  as  clouds  upon  bis 
title. 

4.  Judgment   <8=9447(1)— (BJquitabu!    Relief 
—Setting  Aside— Valid  Defense. 

A  court  of  equity  will  not  set  aside  a  judg- 
ment for  want  of  service  of  process,  unless  it 
is  shown  that  complainant  has  a  valid  defense 
to  the  action  in  which  the  judgment  was  ren- 
dered. 

5.  QuiETiNO  Tmx  «=»7(4)— Void  Shebitf's 
Deed. 

A  court  of  equity  will  entertain  a  bUl  to  re- 
move a  void  sheriff's  deed  as  a  cloud  upon  the 
title  of  the  owner  of  real  estate. 

6.  Quieting  Tttlk  ^=>14— Conditions  Pbb- 
OEOENT— Reims  ubsement. 

One  seeking  to  have  removed  a  cloud  upon 
his  title,  caused  by  existence  of  void  sheriff's 
deed,  will  be  required  to  do  equity  and  to  re- 
pay to  a  purchaser  in  good  faith  at  the  void  ex- 
ecution sale,  who  is  in  possession  and  has  paid 
an  existing  incumbrance  on  the  land,  the 
amount  which  the  purchaser  has  paid  to  remove 
the  incumbrance,  before  complainant  can  re- 
cover possession. 

Appeal  from  Circuit  Court,  Franklin  (boun- 
ty ;  Julius  C.  Kern,  Judge. 

Salt  by  B.  G.  Hutson  against  C.  B.  Hudel- 
son.  From  a  decree  dismissing  tbe  bill,  com- 
plainant appeals.  Reversed  and  remanded, 
with  directions. 


D.  Q.  Thompson,  of  Mt.  Vernon,  and  W.  P. 
Seeber,  of  Benton,  for  appelant 

W.  F.  Dillon  and  Thomas  J.  Layman,  botb 
of  Benton,  for  appellee. 

DUNN,  C.  J.  E.  O.  Hutson  filed  a  bill  In 
the  circuit  court  of  Franklin  county  against 
C.  B.  Hudelson,  which  the  court  upon  a 
hearing  dismissed  for  want  of  equity,  and  the 
complainant  has  appealed. 

Tbe  bill  alleged  that  the  appellant  was  in 
tbe  possession  of  20  acres  of  land,  and  that 
on  June  4,  1909,  the  land  was  sold  under  a 
decree  of  foreclosure;  that  on  February  17, 
1910,  tbe  First  National  Bank  of  Benton,  as 
the  assignee  of  a  mortgage  subsequent  to  the 
one  foreclosed,  redeemed  from  the  sale  and 
afterward  procured  a  decree  of  foreclQSure 
of  the  junior  mortgage,  in  which  it  was  de- 
creed that  the  complainant  should  be  re- 
imbursed for  the  redemption  money  oat  of 
tbe  proceeds  of  the  sale  of  the  land;  the  total 
amount  of  the  second  decree  of  foreclosure 
being  $1,605.69.  The  land  was  sold  by  the 
master  to  the  bank  under  the  second  decree  of 
foreclosure.  The  bill  avers  that  on  Novem- 
ber 14, 1908,  W.  F.  Dillon  and  others  obtained 
a  pretended  judgment  against  the  appellant 
for  $97.17  and  costs  before  C.  C.  Payne,  a 
justice  of  the  peace  of  Franklin  county. 
Without  any  affidavit  being  made,  as  required 
by  statute,  an  execution  was  issued  on  No- 
vember 18, 1908,  which  was  not  served  on  the 
appellant,  but  was  returned  on  the  next  day 
"Not  satisfied,"  and  on  November  21,  1908, 
a  transcript  of  the  judgment  was  filed  In  the 
ofiBce  of  tbe  circuit  clerk  and  an  execution 
was  Issued  thereon  on  August  8,  1911 ;  that 
the  sum  of  $1,777.64  was  paid  to  the  master 
in  chancery  to  redeem  from  tbe  sale  under 
the  decree  of  foreclosure,  and  the  sheriff 
levied  the  execution  upon  the  land,  which 
was  sold  by  the  sheriff  under  the  execution 
to  the  appellee.  It  Is  further  averred  that 
the  appellee  was  about  to  prosecute  an  action 
of  forcible  detainer  against  the  appellant  for 
tbe  possession  of  the  land. 

The  bill  was  afterward  ammded,  and  It 
was  averred  that  the  transcript  of  the  judg- 
ment of  the  justice  of  the  peace  was  void, 
for  the  reason  that  the  summons  did  not 
show  any  venue  and  conferred  no  jurisdic- 
tion on  the  justice  of  the  peace.  The  amend- 
ed bill  prayed  for  an  Injunction  to  restrain 
the  defendant  from  prosecuting  the  forcible 
detainer  suit;  that  the  sheriff's  sale  imder 
the  execution  Issued  on  the  transcript  of  the 
judgment  of  tbe  justice  of  the  peace,  and  the 
deed  made  pursuant  to  such  sale,  be  set  aside 
as  clouds  on  the  appellant's  title;  that  the 
title  to  the  land  be  quieted  In  the  appellant, 
and.  that  In  any  event  the  appellant  might 
have  the  right  to  redeem  from  the  sale  under 
the  execution.  The  answer  of  the  defendant 
relied  on  the  proceedings  set  up  in  the  blli. 
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"wbich  It  denied  were  Irregular  and  void,  but 
aTerred  were  legal,  and  that  by  virtue  of 
them  the  defendant  was  vested  with  the  fee 
simple  of  the  premises  In  controversy.  In 
regard  to  the  proceedings  under  the  Judg- 
ment of  the  justice  of  the  peace,  the  answer 
denied  that  they  w^re  void,  and  averred: 
"That  the  Appellate  Court  for  the  Fourth  Dis- 
trict of  niinolB  has  adjudicated  and  held  the 
said  proceedings  to  be  valid,  and  that  said  ad- 
judication of  the  said  Appellate  Court  has  never 
been  annulled,  reversed,  or  set  aside,  and  is 
still  in  full  force  and  effect." 

Objections  were  stated  in  the  bill,  and  are 
relied  on  in  the  argument  of  the  appellant,  to 
the  redemption  from  the  sale  under  the  de- 
cree of  foreclosure  of  the  first  mortgage,  and 
questions  are  also  raised  in  regard  to  the 
right  of  homestead  and  the  different  de- 
scriptions of  the  property  in  the  various  in- 
struments, but  these  objections  and  questions 
are  all  Immaterial.  The  erroneous  proceed- 
ings, if  there  were  any,  occurred  prior  to  the 
decree  of  foreclosure  of  the  second  mortgage, 
and  the  complainant  cannot  in  this  suit  go 
back  of  that  decree  to  correct  errors  which 
the  court  may  have  committed, in  rendering 
it  The  second  mortgage  released  the  right 
of  homestead.  The  court  had  jurisdiction  of 
the  subject-matter  and  the  parties,  and  any 
-error  in  the  decree,  whether  In  the  amount 
or  in  any  other  respect,  can  be  corrected  only 
by  a  direct  proceeding  to  reverse  It 

[1]  The  appellant  contends  that  the  tran- 
script of  the  judgment  before  the  justice  of 
the  peace  did  not  authorize  the  Issue  of  an 
execution  by  the  clerk  of  the  circuit  court, 
and  that  therefore  the  redemption  and  sale 
under  the  execution  and  the  sheriff's  deed 
are  void.  The  transcript  shows  the  follow- 
ing summons: 

"State  of  Illinois, County— ss. : 

"The  People  of  the  State  of  Illinois,  to  any 
Constable  of  Said  County — Greeting: 

"Xou  are  hereby  commanded  to  summon  E.  G. 
Hutson  to  appear  before  me,  at  my  office  in  Ben- 
ton, in  said  county,  on  the  14th  day  of  Novem- 
ber, A.  D.  1908,  at  9  o'clock  a.  m^  to  answer 
the  complaint  of  W.  F.  Dillon,  W.  B.  Martin, 
W.  W.  McCreery,  P.  H.  Stamper,  A.  L.  Copple, 
and  W.  H.  Moore  for  a  failure  to  pay  them  a 
certain  demand  not  exceeding  two  hundred  dol- 
lars, and  hereof  make  due  return  aa  the  law  di- 
rects. 

"Given  under  my  hand  and  seal  this  9th  day 
of  November,  A.  D.  1908. 

"C.   C.    Payne,    [Seal] 
"Justice  of  the  Peace." 

Upon  the  summons '  appears  the  following 
return: 

"Personally  served  the  within  writ  by  read- 
ing the  same  to  the  within  named  defendant, 
£.  G.  Hutson,  this  lltb  day  of  November,  A. 
D.  1908.  W.  K.  Stewart,  Constable." 

A  judgment  was  rendered  by  default. 
In   Orendorff  v.   Stanberry,  20  111.   89,  ^ 
summons  bearing  the  venue  of  Tazewell  coun- 


ty was  Issued  to  the  sheriff  of  Logan  county, 
commanding  him  to  summon  the  defendants 
to  appear  before  the  circuit  court  of  said 
county  on  the  first  day  of  the  next  term 
thereof,  to  be  holden  at  the  courthouse  in  the 
dty  of  Pekln  'on  the  second  Monday  of  the 
month  of  October  next.  The  sheriff  of  Logan 
county  returned  the  writ  executed  by  reading 
to  the  defendants,  and  a  judgment  by  default 
was  rendered  against  them.  The  judgment 
was  reversed — the  court  holding  that  the 
service  on  the  defendants  In  Logan  county 
was  void;  that  the  defendants  had  a  right 
to  know  certainly  when  and  where  they  were 
required  to  appear  when  summoned;  and 
that  the  language  of  the  writ  left  It  doubtful 
which  county  was  intended.  A  like  decision 
was  rendered  in  a  similar  case  In  6111  v. 
Hoblit,  23  IlL  473,  and  the  vaUdlty  of  the 
rule  was  recognized  In  Hall  v.  Davis,  44  HI. 
494,  though  the  writ  in  that  case  was  differ- 
ent and  the  validity  of  the  summons  and 
service  was  upheld.  So  in  Moore  v.  Nell,  39 
ni.  256,  89  Am.  Dec.  303,  a  notice  by  publi- 
cation In  a  newspaper  published  In  Shelby 
county  that  an  administrator  would  present  a 
petition  to  sell  land  to  pay  the  debts  of  his 
Intestate  at  the  next  term  of  the  Shelby  cir- 
cuit court,  to  be  holden  at  the  courthouse  In 
Shelbyvllle  on  the  fourth  Monday  in  the 
month  of  May 'next,  was  held  to  be  a  suffi- 
cient designation  of  the  county.  In  the  latter 
case  there  was  no  confusion  as  to  the  county, 
no  mention  of  two  counties,  and  the  designa- 
tion of  the  Shelby  circuit  court  to  be  holden 
at  the  courthouse  in  Shelbyvllle  Indicated 
the  court,  and  the  place  of  holding  It,  In 
terms  which  could  apply  to  no  other  court. 
Th6  present  case  is  governed  by  the  rule 
laid  down  in  Orendorff  v.  Stanberry,  and 
Gill  V.  Hoblit,  supra.  There  Is  no  reference 
in  the  summons  to  Any  county  in  the  state, 
and  It  required  the  defendant  to  appear  at 
the  office  of  the  justice  of  the  peace  in  Ben- 
ton, in  said  county.  It  is  true  that  the  court 
sitting  in  Franklin  county  will  take  judicial 
notice  that  the  dty  of  Benton  Is  the  county 
seat  of  Franklin  county,  and  It  will  also  take 
judicial  notice  of  the  official  character  of 
the  officers  of  that  county ;  but  this  rule  does 
not  go  to  the  extent  of  holding  that  every  In- 
dividual who  happens  to  be  within  the  limits 
of  the  county  has  the  same  knowledge.  It 
does  not  appear  that  the  summons  was  served 
upon  the  defendant  In  Franklin  county;  It  is 
not  directed  to  the  sheriff  or  any  constable 
of  Franklin  county;  it  does  not  notify  him 
to  appear  at  any  place  In  Franklin  county; 
it  does  not  even  notify  him  to  appear  at 
the  dty  of  Benton.  It  requires  him  to  ap- 
pear at  the  office  of  C.  C.  Payne,  in  Benton, 
and  Benton  may  be  a  township  In  any  one  of 
the  counties  of  the  state.  The  defendant  has 
a  right  to  know  definitely  and  with  certainty, 
from  the  summons  Itself,  where  he  Is  re- 
quired to  appear  when  served,  without  fjirther 
Inquiry.    This  summons  did  not  give  such  no- 
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tlce,  and  the  Justice  of  the  peace,  therefore, 
acquired  no  Jurisdiction  of  the  iperson  of  the 
defendant,  and  the  Judgment  rendered  by 
him  wblB  of  no  effect. 

[2]  The  appellee  contends  that  the  question 
of  the  validity  of  the  Judgment  of  the  Justice 
of  the  peace  and  of  the  transcript^  the  ex- 
ecution, sale,  and  sheriff's  deed  has  been  ad 
Jndlcated  between  the  appellant  and  the  ap- 
pellee. When  a  former  adjudication  of  a 
controversy  Is  relied  upon  as  a  defense  In 
equity.  It  must  be  pleaded  when  an  oppor- 
tunity has  been  afforded  to  the  defendant  to 
plead  it.  Williams  v.  Williams,  265  IIL  64, 
106  N.  E.  476.  The  bill  as  amended  averred 
that  the  transcript  of  the  Judgment  was  void 
for  the  reason,  among  others,  that  the  sum- 
mons did  not  show  any  venue,  and  conferred 
no  Jurisdiction  on  the  Justice  of  the  peace, 
and  the  answer  averred  that  the  Appellate 
Court  for  the  Fourth  District  of  Illinois  had 
adjudicated  and  held  the  proceedings  to  be 
valid.  The  evidence  introduced  to  sustain 
the  answer  in  this  respect  was  an  opinion  of 
the  Appellate  Court  In  the  forcible  entry  and 
detainer  suit  against  the  apxteUant,  In  which 
the  appellee  had  been  defeated  in  the  cir- 
cuit eourt  No  record  o;r  Judgment  of  the 
Appellate  Court  was  introduced  in  evidence, 
though  the  opinion  indicates  that  the  Judg- 
ment of  the  circuit  court  was  reversed  and 
the  cause  was  remanded  for  a  new  trial. 
The  questions  considered  in  the  opinion  and 
determined  adversely  to  appellant  here  were 
an  objection  to  the  sufficiency  of  the  tran- 
script for  the  reason  that  execution  was  is- 
sued by  the  Justice  of  the  peace  on  the  fourth 
day  after  the  judgment  was  rendered,  whUe 
the  transcript  failed  to  show  that  the-  oath 
required  by  the  statute  to  authorize  the 
Issue  of  an  execution  before  the  expiration  of 
20  days  from  the  date  ^f  the  Judgment  had 
been  made  and  that  the  sheriff's  deed  was 
executed  prior  to  the  expiration  of  15  months 
from  the  date  of  the  master's  sale.  If  the 
opinion  may  be' regarded  as  any  evidence  of 
the  Judgment  of  the  Appellate  Court,  it  in- 
dicates merely  that  the  Appellate  Court  ad- 
Judged  that  t±iere  was  error  in  the  proceed- 
ings of  the  circuit  court  in  the  trial  of  the 
forcible  entry  and  detainer  suit,  and  that  the 
cause  should  be  remanded  to  the  latter  court 
for  a  new  trial.  There  was,  therefore,  no 
Judgment  as  to  the  rights  of  the  parties. 
O^ese  were  dependent  upon  the  result  of  a 
new  trial.  A  transcript  of  the  record  of  the 
circuit  court  appears  in  the  record,  which 
shows  that  the  appeal  In  the  forcible  entry 
and  detainer  suit  was  afterward  dismissed  In 
the  circuit  court .  and  a  procedendo  was 
awarded;  but  neitlier  the  Judgmoit  of  the 
circuit  court  nor  that  of  the  Justice  of  the 
peace  is  alleged  in  the  answer,  and  this  evi- 
dence has  no  bearing  on  the  Issue  made  by 
the  pleadings. 

[3]  The  appellee  insists  that  the  appel- 
lant's delay  in  filing  his  bill  constituted  such 


laches  as  to  be  a  waiver  of  the  Irregularities 
complained  of  and  barred  him  of  the  right 
to  any  relief.  The  sale  under  the  transcript 
was  made  on  September  2,  and  the  sheriff's 
deed  on  November  3, 1911.  The  bill  was  filed 
November  15,  1912.  In  the  meantime  the 
appellant  had  been  in  the  undisturbed  pos- 
session of  the  property,  as  he  had  been  for 
many  years  before,  and  he  was  under  no 
obligation  to  talce  any  steps  to  remove  the 
cloud  from  his  title  so  long  as  his  possession 
was  undisturbed.  Laches  cannot  be  charged 
against  the  owner  of  property  In  the  undis- 
turbed possession  of  it,  from  his  failure  to 
engage  In  litigation  to  remove  unfounded 
claims  as  clouds  upon  bis  title.  Shaw  v. 
Allen,  184  111.  77,  58  N.  B.  403 ;  Boyd  v.  Boyd, 
163  nL  611,  46  N,  E.  118;  Newell  v.  Mont- 
gomery, 129  IIL  68,  21  N.  E.  508;  Orthwein 
V.  Thomas,  127  lU.  654,  21  N.  B.  430,  4  U 
R.  A.  434,  11  Am.  St.  Rep.  159. 

[4-6]  The  appellee  relies  upon  the  rule  that 
a  court  of  equity  will  not  set  aside  a  Judg- 
ment for  want  of  service  of  process,  unless  it 
Is  shown  that  the  complainant  has  a  valid 
defense  to  the  action  in  which  the  Judgment 
was  rendered.  This  principle  Is  well  recog- 
nized, and  the  reason  of  it  is  that  a  court  of 
equity  wUl  not  talte  away  from  a  party  a 
legal  advantage  which  he  has  acquired  with- 
out fraud,  as  a  means  of  securing  a  Just  debt, 
in  favor  of  a  party 'who  does  not  deny  that 
he  owes  the  debt,  but  claims  only  the  right 
to  defend  against  a  claim  to  which  be  has  no 
defense.  Wright  v.  Simpson,  200  111.  56,  65 
N.  E.  62&  It  is  equally  clear  that  a  court  of 
equity  will  entertain  a  bill  to  remove  a  void 
sheriff's  deed  as  a  cloud  upon  the  title  of  the 
owner  of  real  estate.  Shaw  v.  Allen,  supra. 
While  the  complainant  has  no  right  In  equity 
to  have  the  Judgment  set  aside  without  show- 
ing a  defense  to  the  cause  of  action,  he  has  a 
right  in  equity  to  have  the  cloud  upon  hU 
title  to  real  estate,  caused  by  the  existence 
of  the  void  sheriffs  deed,  set  aside.  He  will, 
however,  be  required  to  do  equity,  and  to  re- 
pay to  a  purchaser  In  good  faith  at  the, void 
execution  sale,  who  is  in  possession  of  the 
real  estate  and  has  paid  an  existing  incum- 
brance on  the  land,  the  amount  which  the 
purchaser  has  paid  to  remove  the  incum- 
brance before  he  can  recover  the  possession. 
Hutson  V.  Wood,  263  IIL  376,  105  N.  B.  343, 
Ann.  Cas.  1915C,  587.  The  sale  under  fore- 
closure was  an  Incumbrance  upon  the  appel- 
lant's title,  which  was  about  to  ripen  Into  a 
title  and  entirely  deprive  him  of  the  owner- 
ship of  the  land.  By  reason  of  the  redemp- 
tion that  Incumbrance  has  been  removed 
through  the  sale  to  the  appellee,  though  the 
purchaser  has  acquired  no  title.  The  a^el- 
lant,  coming  into  a  court  of  equity  for  relief, 
will  be  required  to  do  equity,  and  before  he 
can  have  the  title  of  the  appellee,  who  pur- 
chased In  good  faith,  decreed  to  be  void,  he 
will  be  required  to  reimburse  the  appellee  for 
the  amount  of  the  purchase  money  which 
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went  to  the  payment  of  the  prior  Incum- 
brance on  the  land.  The  appellant  will 
therefore  be  permitted  to  redeem  from  the 
sale  to  the  appellee  by  the  payment  of  the 
amount  which  was  paid  to  the  sheriff  for  the 
redemption  from. the  pr^Tlous  sale,  with  In- 
terest from  the  date  of  the  payment  to  the 
sheriff  to  the  date  of  the  payment  by  the  ap- 
pellee. 

The  decree  will  be  reversed,  and  the  canse 
remanded  to  the  drcnit  court,  with  direc- 
tions to  refer  the  cause  to  the  master  to 
state  an  accoimt,  charging  the  appellant  with 
91,770.64,  the  amount  paid  for  the  redemp- 
tion from  the  foreclosure  sale,  with  interest 
from  August  8,  1911,  together  with  all  taxes 
and  special  assessments,  tf  any,  on  the  prem- 
ises paid  by  the  appellee,  with  Interest  from 
the  date  of  such  payments,  and  the  additional 
value,  if  any,  added  to  the  premises  by  rea- 
son of  any  permanent  Improvements  which 
the  appdiee.may  have  made  thereon.  The 
appellee  will  be  diarged  with  all  rents  and 
profits  received  by  him  from  the  premises. 
TJpon  the  coming  in  of  the  master's  report 
the  court  will  ascertain  the  balance  with 
which  the  appellant  is  chargeable  la  accord- 
ance with  the  foregoing  directions,  and  will 
enter  a  decree  that,  unless  such  balance,  with 
Interest  thereon,  be  paid  by  the  appellant  to 
the  appellee  within  90  days  from  the  entry  of 
such  decree,  the  appellee  will  be  entitled  to  a 
decree  dismissing  the  bill  for  want  of  equity, 
and  if  BDCh  payment  is  not  made  within  90 
d*ys  the  court  will  enter  such  decree.  If 
such  payment  shall  be  made  within  90  days, 
the  court  wlU  enter  a  decree  granting  the  re- 
lief prayed  In  the  original  bill-  Xn  any  event 
the  decree  will  be  at  the  costs  of  the  aroel- 
lant 

Beversed  and  remanded,  with  directions. 


Km  III.  isn 

PBOPLB  ex  reL  STUCKART,  County  CoUec- 

tor,  T.  INSURANCE  EXCH.  BLDG. 

(No.  12435.) 

(Sapreme  Court  of  Illinois.     June  18,  1919.) 

1.  Taxation  <8=a304— Ittbms  or  Ijevt— Skpa- 

RATION. 

An  item  in  an  annual' county  appropriation 
bill,  "Juror's  fund,  for  expense  of  dieting  ju- 
rors and  fees  of  jurors  and  witnesses,"  is  in- 
snffideDt  as  not  separating  the  items  of  levy, 
as  required  by  Revenue  Act,  t  121. 

2.  Appeal  and  Ebbob  ®=»747(1)  —  Oboss-Ab- 
siONiiENT  or  Ebbobs— Questions  Revhw- 

.    ABIX. 

On  an  appeal  from  a  judgment  sustaining 
objection  to  taxes,  appellee  cannot  raise  on 
cross-errors  the  question  as  to  correctness  of 
the  trial  court's  rulings  and  items  of  tax  not 
included  in  or  affected  by  the  judgment  con- 
cerning the  items  appealed  from. 


3.  Taxation  €=3597— PBOcEBDiRoa  roB  (3oi> 
ucnoN— Review — Habicless  Eb:bob. 
On  objections  to  a  tax  levy  and  an  order 
for  sale  of  real  estate  for  delioQuent  taxes,  tes- 
timony concerning  certain  computation  tables, 
which  were  thereafter  admitted  io  evidence 
over  objection,  held  harmless  error. 

Appeal  from  Cook  County  Court;  S.  N, 
Hoover,  Judge. 

Proceedings  by  the  People,  on  the  relation 
of  Henry  Stuckart,  County  Collector,  against 
the  Insurance  Exchange  Building  to  confirm 
taxes.  Judgment  for  defendant,  and  plain- 
tiff appeals.    A£Brmed, 

Maclay  Hoyne,  Btate's  Atty.,  of  Chicago 
(Charles  Center  Case,  Jr.,  and  Joseph  P. 
Ryan,  both  of  Chicago,  of  counsel),  for  ap- 
pellant. 

Landon  &  Holt,  Ellis  ft  Lewis,  William 
Lawton,  and  Elmer  M.  Leesman,  all  of  Chi- 
cago (Robert  N.  Holt,  of  Chicago,  of  counsel), 
for  appellee. 

^TONE,  J.  This  is  an  appeal  by  the  state's 
attorney  on  behalf  of  the  pieople,  on  the  rela- 
tion of  the  county  collector  of  Cook  county, 
from  a  Judgment  of  the  county  court  sustain- 
ing objections  to  certain  general  taxes  levied 
and  extended  for  county  purposes  for  the 
year  1917.  Cross-errors  are  assigned  on  the 
Judgment  overruling  certain  objections  and 
ordering  sale  of  real  estate  owned  by  appel- 
lee for  delinquent  taxes. 

The  questions  presented  to  this  court  are 
limited  by  counsel  to  objections  filed- in  the 
trial  court  to  county  taxes  only,  and  are  con- 
fined to  four  items  of  the  annual  appropria- 
tion bill  of  Cook  county  adopted  February 
6,  1917,  for  the  then  fiscal  year.  Objections 
were  filed  and  sustained  by  the  trial  court  to 
the  appropriation  and  levy  for  "Juror's  fund, 
for  expenses  of  dieting  Jurors  and  fees  of 
jurors  and  witnesses,  $408,332."  Objections 
were  filed,  overruled,  and  Judgment  and  order 
of  sale  entered  In  the  matter  of  the  following 
items  in  the  annual  appropriation  bill  of  said 
county:  "Courthouse  building  fund,  flOO,- 
000;"  "Bonds  and  interest  fund,  old  surplus, 
$19,409.13;"  "Amount  county  clerk  added' for 
loss  and  cost  to  levy  for  county  bonds  fund." 
It  is  also  assigned  as  error  that  the  trial 
court  permitted,  the  examination  of  a  certain 
witness  by  the  name  of  O'Brien  from  a  table 
not  in  evidence,  and  thereafter  admitting 
such  table  in  evidence  over  objections.  The 
foregoing  items  will  be  treated  in  this  court 
In  the  order  above  given,  with  the  respective 
contentions  of  the  parties  Interested. 

[1]  Appellant,  In  support  of  his  contention 
that  the  item  of  levy,  "Juror's  fond,  for  ex- 
penses of  dieting  Jurors  and  fees  of  Jurors 
and  witnesses,"  is  a  valid  levy,  strongly  urges 
that,  notwithstanding  the  case  of  People  v. 
Klee,  282  IlL  440,  U8  N.  E.  764,  where  tbU 
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Idoitlcal  Item  was  held  Invalid  as  In  viola- 
tion of  section  121  of  the  Revenue  Act 
(Hurd'B  Rev.  St.  1917,  c  120),  requiring  that 
the  Items  of  levy  shall  be  separate,  that  un- 
der the  cases  of  People  v.  Cairo,  Vlncennes  & 
Chicago  Railway  Co.,  237  111.  812,  86  N.  B. 
721,  and  People  v.  Illinois  Central  Railroad 
Co.,  237  ni.  324,  86  N.  E.  724,  such  levy  Is 
valid  as  a  substantial  compliance  with  sec- 
tion 121.  Counsel  for  appellant  very  earnest- 
ly contend  that  the  doctrine  of  stare  4e(4sls 
should  be  applied  to  this  case,  for  the  rea- 
son that  the  cases  of  People  v.  Cairo,  Vincen- 
neB  &  Chicago  Railway  Co.,  supra,  and  Peo- 
ple ▼.  IlllnolB  Central  Railroad  Co.,  supra, 
have  long  been  the  law -in  this  state,  and 
have  been  cited  in  numerous  recent  decisions, 
whereas  the  case  of  People  v.  Klee  is  but  one 
'case  in  which  a  different  rule  is  adopted.  An 
examination  of  these  cases  and  the  Klee  Case 
discloses  that  the  court,  in  determining 
whether  or  not  certain  items  of  levy  were  suf- 
ficiently definite  or  sufficiently  separated,  has 
construed  the  language  used  In  the  levies  In 
former  cases.  There  appears,  however,  to 
have  been  no  departure  In  the  Eleel  Case 
from  the  general  rules  of  law  and  construc- 
tion laid  down  in  the  earlier  cases.  The  Klee 
Case  appears  to  be  the  only  case  In  which 
the  Identical  language  here  used  was  con- 
strued. The  construction  put  upon  that  lan- 
guage In  that  case  controls  here,  and  the 
county  court  did  not  err  In  sustaining  the 
objection  to  said  tax. 

[2]  Appellee  has  assigned  certain  cross-er- 
rors to  the  order  of  the  county  court  overrul- 
ing Its  objections  to  certain  items  of  tax. 
This  court.  In  the  case  of  People  v.  Vogt,  262 
ni.  170, 104  N.  E.  226,  laid  down  the  rule  that 
a  Judgment  as  to  the  different  items  of  tax  is. 
In  effect,  a  distinct  Judgment  as  to  each  Item, 
for  reasons  analogous  to  the  rule  laid  down 
In  Walker  v.  Pritchard,  121  111.  221,  12  N.  E. 
336,  that  where  one  party  appmls  from  only 
a  portion  of  a  decree,  the  other  matters  not 
appealed  from  are  not  before  the  reviewing 
court  tf  such  other  matters  are  wholly  Inde- 
pendent of  the  part  of  the  decree  appealed 
from,  so  that  one  part  has  no  influence  or 
bearing  upon  a  decision  as  to  the  other  part; 
that  case  holding  that  as  to  the  other  part 
not  appealed  from  the  decree  constitutes  a 
separate  decree.  We  held  in  the  Vogt  Case, 
supra,  that  appellee  cannot  raise  on  cross- 
errors  the  question  as  to  the  correctness  of 
the  trial  court's  ruling  on  items  of  tax  not  in- 
cluded in  or  affected  by  the  Judgment  con- 
cerning the  items  appealed  from;  it  being 
there  held  that  he  should  have  appealed  from 
that  decision.  That  case  is  controlling  here. 
The  court  cannot,  therefore,  review  the  ques- 
tions raised  on  cross-errors. 

[S]  It  is  also  assigned  as  error  that  the 
trial  court  permitted  the  examination  of  a 
certain  witness  by  the  name  of  O'Brien  con- 


cerning certain  computation  tables  which 
were  thereafter  admitted  in  evidence  over 
the  objection  of  appellant  We  are  of  the 
opinion  that  such  testimony  could  not  in  any 
way  affect  the  holding  of  the  trial  court-  or 
this  court,  for  the  reason  that,  as  we  have 
herein  stated,  the  errors  urged  are  settled  by 
the  case  of  People  v.  Klee,  supra. 

As  the  county  court  did  not  err  In  sustain- 
ing the  objections  of  appellee  upon  which 
appellant  has  herein  assigned  error,  the  Judg- 
ment of  that  court  wUl  be  sustained. 

The  Judgment  of  the  county  court  Is  af- 
firmed. 

Judgment  affirmed. 


(28S  111.  SZ7) 

GETS  fet  al.  V.  ULLRICH  et  aL     (No.  12490.) 
(Supreme  Court  of  Illinois.     Jnne  18,  1919.) 

1.  Courts  «=s»219(12)— Coubts  of  Apfeixatb 
JimiBDicnoif  —  Freehold  —  Rboovbbt  or 
Pttrchase  Price  of  Land. 

A  suit  to  rescisd  a  contract  for  the  sale  of 
land  and  to  recover  the  money  paid,  becanse 
of  breach  of  contract  by  the  vendor  in  fail- 
ing to  procure  gas  and  water  to  be  furnished, 
and  to  establish  a  partnership  between  defend- 
ants, does  not  involve  a  freehold,  so  as  to  con- 
fer jurisdiction  upon  the  Supreme  Court. 

2.  CotntTS  ^s»219(18)— CoiTRTS  of  Apfeixatb 
JiTRiBDiCTioN— Freehold — Siriis  fob  Spb- 
ciFio  Perforicancb. 

A  suit  for  specific  performance  to  compel 
the  execution  of  a  conveyance  of  a  freehold 
estate  involves  a  freehold. 

8.  GouBTs  «=>219(40)— Courts  of  Apfeixatb 
JUBIBDICTION— Freehold— Title. 
Where  the  title  to  the  freehold  is  not  put 
in  issue  in  any  manner  by  the  pleadings, 
and  there  are  no  assignments  of  error  touching 
the  freehold,  a  freehold  is  not  involved. 

4  Courts  «=»219(2l)— Coubts  of  Affbllatb 
Jurisdiction  —  Freehold  —  Rbuoval  or 
Cloud. 
A  freehold  is  involved,  when  it  is  sought  to 
cancel  a  deed  purporting  to  convey  the  free- 
hold as  a  cloud  on  complainant's  title. 


Error  to  Circuit  Court,  Cook  County; 
W.  Pinckney,  Judge. 


M. 


Suit  by  Alphons  H.  Olts  and  others  against 
Henry  TJllrlch  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Trans- 
ferred to  Appellate  Court. 

Haase,  Hanley  &  Howard,  of  Chicago,  for 
plaintiffs  in  error. 

Morton  T.  Culver,  of  Chicago,  for  defend- 
ant In  etror  Ullrich. 

Hoyne,  O'Connor  &  Irwin,  of  C!hicago,  for 
defendant  In  error  McElroy. 
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STONE,  J.  ,  The  drcirit  court  of  Cook 
county  sustained  a  demurrer  to  the  amended 
and  supplemental  bill  of  the  complainants, 
seeking  to  establlsli  a  partnership  between 
the  defendants  in  error  tn  a  real  estate  trans- 
action, to  rescind  a  contract  made  witb  one 
of  them,  and  to  recover  the  money  paid  for 
the  lands  by  the  plaintiffs  in  error,  upon  the 
tender  Into  court  of  a  special  warranty  deed 
of  the  premises  in  question  covering  the  time 
the  record  title  has  been  in  the  complainants. 

The  contract  in  question  is  in  the  form  of 
a  letter  dated  Chicago,  IIL,  July  21,  1917, 
addressed  to  defendant  in  error  Henry  Ull- 
rich, alleged  In  the  complainants'  bill  to  have 
been  prepared  by  or  under  the  direction  of 
Ullrich.  After  the  description  of  the  land 
In  question  the  letter  provides  for  a  total 
consideration  of  $8,850,  of  which  $500  was 
earnest  money  and  $4,500  was  to  be  paid  on 
demand  when  a  good  and  sufficient  warranty 
deed  and  guaranty  policy  issued  by  the  Chi- 
cago Title  &  Trust  Company  was  delivered, 
showing  the  title  to  be  free  and  clear  of  all 
Incumbrances.  The  remaining  $3,850  was  to 
be  paid  in  monthly  installments  of  $600  each. 
The  letter  further  provides  that  the  com- 
idainants  were  purchasing  the  premises  in 
question  on  the  following  conditions: 

(D  Tbat  the  legal  surrey  of  sewer  datum 
wUl  be  procured,  to  the  end  tbat  complain- 
ants must  t>e  assured  good  and  ample  drain- 
age at  a  depth  of  6  feet  below  the  surface, 
with  an  ouOet  at  Fifty-Sixth  avenue;  (2) 
that  an  agreement  or  letter  from  the  Peo- 
ple's Gaslight  &  Coke  Company,  to  the  ef- 
fect tbat  gas  will  be  furnished  on  or  before 
May  1,  1918,  was  to  be  secured;  (3)  that 
an  agreement  or  letter  from  the  water  ex- 
tension department  of  the  dty  of  Chicago 
be  procured,  to  the  effect  that  water  be  fur- 
nished from  the  main  at  Archer  avenue;  (4) 
that  the  defendants  would  negotiate  with  the 
Indiana  Harbor  Belt  Ballroad  Company  for 
the  extension  of  a  lead  or  side  track  to  the 
premises  in  question. 

The  complainants  deposited  the  sum  of 
$500  as  earnest  money  and  agreed  to  com- 
plete the  contract  of  purchase  within  30  days 
after  date  of  the  letter.  The  complainants 
further  agreed  in  said  letter  to  furnish  from 
a  ycensed  architect  of  the  city  of  Chicago 
full  plans,  blueprints,  and  specifications  of 
their  proposed  manufacturing  plant,  and  ap- 
ply to  the  defendants  for  a  loan  of  $30,000, 
if  that  amount  were  needed  and  to  be  fur- 
nished a  larger  amount.  If  necessary,  and 
agreed  to  pay  the  loan  at  the  rate  of  $2,500 
each  six  months  until  paid.  The  building 
was  to  be  completed  not  later  than  May  1, 
1918.  It  is  further  stated  in  said  letter  that. 
In  case  good  and  perfect  title  to  the  premises 
therein  described  is  not  procured,  the  $500 
paid  down  as  earnest  money  is  to  be  returned 
to  complainants.  The  letter  is  signed  by 
Alphons  H.  Olts,  Rem!  Gits,  and  Oits  Bros. 
Manufacturing  Company. 
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At  the  time  set  out  in  this  letter  the  rec- 
ord title  to  tbe  premises  was  in  Emmet  F. 
McElroy.  The  bill  alleges  that  this  fact  was 
unknown  to  the  complainants  at  the  time  the 
letter  was  written  and  until  the  delivery  of 
a  deed  for  the  property  executed  by  McElroy 
and  his  wife.  The  complainants  paid  Ullrich 
$500  at  the  time  this  letter  was  written  and 
$4,500  at  the  time  of  the  delivery  of  the  deed 
to  the  premises,  at  which  time  notes  amount- 
ing to  $3,850  were  given,  thereby  paying  the 
purchase  price  In  full. 

It  is  alleged  in  the  bill  of  complaint  that 
gas,  water,  or  switch  track  connections  have 
never  been  supplied,  and  that  such  were  nec- 
essary to  the  proper  prosecution  of  complain- 
ants' business,  without  which  the  land  in 
question  would  never  have  been  purchased; 
that  when  complainants  accepted  the  deed^ 
to  the  premises  Ullrich  told  them-  that  he 
was  not  ready  to  furnish  the  contract  or 
agreement  from  the  gas  company  or  the  rail- 
road company,  for  the  reason  that  these 
things  took  time,  petitions  had  to  be  signed, 
and  other  formalities  performed;  that  he 
bad  an  established  business  in  Chicago,  aAd 
had  had  for  many  years,  and  that  his  oral 
promise  for  these  things  was  good;  that,  if 
complainants  did  accept  the  deed  and  pay  the 
consideration,  he  would  procure  contracts  for 
gas,  water,  and  switch  track  as  soon  as  pos- 
sible— certainly  before  the  first  note  fell  due ; 
that  complainants  relied  on  these  represen- 
tations, paid  the  consideration,  and  accepted' 
the  deed  for  the  premises;  that  Ullrich  im- 
mediately discounted  or  otherwise  disposed 
of  the  notes;  that  none  of  the  conditions 
have  been  performed,  except  to  furnish  a  sur- 
vey and  title  guaranty  policy;  that  Ullrich 
never  intended  to  procure  these  contracts, 
but,  fraudulently  contriving  by  these  prom- 
ises, at  the  time  induced  the  complainants  to 
pay  cash  and  give  their  notes  and  accept  the 
deed. 

It  is  further  alleged  in  the  bill  that  the 
complainants  were  engaged  4n  making  oil 
cups;  that  they  had  many  war  contracts 
with  limits  and  severe  penalty  clauses ;  that 
they  occupied  leased  quarters ;  that  the  lease 
would  expire  April  30,  1918;  that  the  de- 
fendants knew,  or  should  have  known,  that 
the  complainants  would  have  to  have  gas 
and  water — at  least  these  facts  were  all 
made  known  to  Ullrich  before  the  making  of 
said  offer.  The  bUl  further  alleges  that  on 
September  21,  1917,  the  complainants  noti- 
fied McElroy  and  Ullrich  of  their  repudia- 
tion and  rescission  of  the  contract  and  made 
demand  for  the  return  of  their  money.  At- 
tached to  the  bill  and  made  a  part  thereof 
are  copies  of  agreements  between  defend- 
ants in  error  relating  to  said  property  and 
other  property,  which  plaintiffs  in  error  con- 
tend establish  a  partnership  between  defend- 
ants in  error. 

[1]  The  first  question  presented  on  ttris 
record  is  whether  or  not  this  court  has  Ju- 
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rladlctlon  to  review  the  case.  The  only 
ground  on  which  a  review  here  may  he  had 
on  this  writ  of  error  Is  that  a  freehold  Is 
InrolVed.  If  a  freehold  Is  not  -  Involved,  the 
cause  should  be  transferred  to  the  Appellate 
Court  for  the  First  District.  Cpon  an  ex- 
amination of  the  record,  and  the  Issues  rais- 
ed therein,  we  are  of  the  opinion  that  a  free- 
hold Is  not  Involved  In  this  case.  Plaintiffs 
In  error  are  seeking  to  establish  a  partner- 
ship, and  to  have  returned  to  them  the  mon- 
ey they  paid  as  the  purchase  price  of  land, 
because  of  the  failure  of  Ullrich  to  perform 
certain  acts  which  plaintiffs  in  error  say 
were  Inducements  to  them  to  buy  the  prop- 
erty. In  order  to  do  equity  they  tender  back 
the  property  purchased. 

[2-4]  In  a  suit  for  specific  performance  to 
compd  the  execution  of  a  conveyance  of  a 
freehold  estate,  a  freehold  Is  Involved;  but 
plaintiffs  in  error  have  not  sought  such 
relief  in  this  case.  Where  the  title  to  the 
freehold  is  not  put  in  issue  in  any  man- 
ner by  the  pleadings,  and  there  are  no  as- 
^gnments  of  error  touching  the  freehold, 
a  freehold  is  not  involved.  Kesner  v. 
Mlesch.  204  111.  320,  68  N.  E.  406.  A  free- 
hold is  Involved  when  it  is  sought  to  cancel 
a  deed  purporting  to  convey  the  freehold  as 
a  doud  on  complainant's  title;  but  no  such 
Issue  is  raised  here.  The  Issues  raised  by 
the  bill  in  this  case  are,  as  we  have  seen, 
whether  or  not  there  was  a  partnership  ex- 
isting between  defendants  in  error,  and 
whether  or  not  defendants  in  error  were 
gnllty  of  a  breach  of  a  contract  made  by  one 
of  them  and  relating,  not  to  the  freehold, 
but  to  certain  acts  to  be  performed  for  the 
benefit  of  plaintiffs  in  error,  which,  they  say. 
Induced  them  to  purchase  the  property. 
Such  issues  do  not  Involve  a  freehold. 

The  cause  will  therefore  be  transferred  to 
the  Appellate  Court  for  the  First  District 

Cause  transferred. 


(238  TO.  «70) 

RUSSO  FD  AQATINO  v.  GINOCOmo  «t  aL 
(Na  12418.) 

(Supreme  Court  of  Illinois.    June  18,  191B.) 

1.  Afpkai,  ard  Ebbob  «=>10S3(6),  1095— In- 
TEBUBDiATX  CoTJKT— Rbview— QrrwsrxoN  OF 
Law— Bffsot  or  Finding. 

FuetB  toudiing  the  making  of  a  contract 
hetd  not  in  dispute,  bo  that  a  question  of  law 
was  presented  as  to  whether  minds  of  parties 
met,  and  Supreme  Court,  on  writ  of  error  to 
Appellate  Court,  .though  that  court  made  a  find- 
ing of  fact,  could  determine  question,  for  itself. 

2.  SAI.U  «=962(6)— MEETiNa  or  Minds— Evi- 

DSNCB. 

Evidence  held  to  show  meeting  of  minds  of 
parties  as  to  contract  for  purchase  and  sale  of 
almonds. 


3.  Bboekbs  «»106— NonoB  to  Bbokxb. 

After  completion  of  contract  of  sale  nego- 
tiated through  seller's  broker,  a  letter  written 
to  broker  by  buyer  could  not  operate  as  a  repu- 
diation, where  it  was  not  communicated  to  the 
seller. 

Error  to  First  Branch  Appellate  Court, 
First  District,  on  Appeal  from  Municipal 
Court  of  Chicago;   Hosea  W.  Wells,  Judge. 

Action  on  three  contracts  In  municipal 
court  by  Lulgl  Russo  fu  Agatlno  against  U 
Glnocchlo  and  others.  Judgment  for  plain- 
tiff was  affirmed  as  to  two  contracts,  and 
reversed  as  to  other,  by  Appellate  Court  (211 
lU.  App.  416),  and  plaintiff  brings  certiorari. 
Judgment  of  Appellate  Court  reversed,  and 
judgment  of  municipal  court  affirmed. 

Newman,  Poppenhusen,  Stem  &  Johnston, 
of  Chicago  (Edward  R.  Jolmston,  of  Oiicago, 
of  counsel),  for  plaintiff  in  error. 

Culver,  Andrews,  King  &  Stitt,  of  Cblcago, 
for  defendants  in  error. 

STONE,  J.  Plaintiff  In  error  filed  his 
claim  In  the  municipal  court  of  Chicago 
against  defendants  In  error  on  three  ctw- 
'tracts  for  the  sale  of  almonds.  Judgment 
was  secured  for  the  claim  in  the  municipal 
court  in  the  sum  of  12,251.76.  On  review 
the  Appellate  Ciourt  affirmed  the  Judgment 
of  the  municipal  court  as  to  two  of  said 
contracts,  and  entered  Judgment  on  the  same 
for  (803.65,  and  reversed  the  Judgment  of 
the  municipal  court  as  to  the  remaining  con- 
tract, with  a  finding  of  facts  to  the  effect 
that  no  contract  existed  between  the  par-' 
ties.  The  cause  comes  here  on  certiorari  to 
the  Appellate  Court  to  review  the  Judgment 
of  that  court  concerning  the  third  alleged 
contract.  As  that  contract  is  the  only  one 
In  issue  In  this  court,  only  such  portion  of 
the  statement  of  plaintiff's  claim  and  facts 
relating  to  said  contract  need  be  considered. 

The  alleged  contract  was  for  the  purchase 
and  sale  of  160  bales  of  P.  &  O.  almonds  at 
120  shillings  per  100  pounds.  Plaintiff  in 
error  was  represented  in  Chicago  by  Harold 
B.  Plnder  for  the  purpose  of  soliciting  or- 
ders from  Chicago  importers.  Offers  re- 
ceived by  Plnder  were  by  him  cabled  to  his 
principal  in  Sicily,  and,  In  case  the  terms  of 
sale  were  agreed  upon  by  the  purchaser  and 
his  principal,  Plnder  confirmed  the  deal  by 
a  written  memorandum  of  the  terms  of  sale, 
one  copy  of  which  was  sent  to  the  purchas- 
er, one  to  his  principal,  and  one  was  kept 
on  file  in  Finder's  office.  In  January,  1914, 
Plnder  called  on  Costa,  a  member  of  the 
firm  of  Glnocchlo,  Costa  St  Co.,  defendants 
in  error,  for  the  purpose  of  securing  an 
order  for  Sicilian  almonds  to  be  shipped 
during  the  following  September  or  October. 
Costa  asked  for  quotations  on  P.  &  O.  ai- 
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monds  to  be  shipped  during  the  first  baU  of 
September,  1914.  On  January  81, 1914,  Fin- 
der wired  his  principal: 

"Lowest  160  bales  Palma  new  crop,  first  half 
of  September,  direct  steamer." 

On  the  same  day  Plnder  received  a  cable 
from  his  principal,  "126  S^tember,"  which 
was  immediately  reported  to  Costa,  who  obr 
Jected  to  the  price,  stating,  -  In  substance,- 
tbat  he  already  had  an  offer  from  a  seller 
In  Hamburg,  Germany,  quottag  the  same  at 
120.  Thereupon  Plnder  cabled  his  principal 
on  the  Slst  as  follows: 

"Hamburg  sold  120;  basiness  possible  same 
price;  telegram." 

On  the  2d  or  8d  of  February  Plnder  re- 
ceived a  cable  from  his  principal  as  follows: 
"I  accept  120  September."  Shortly  after  the 
receipt  of  this  cable  Plnder  called  at  Costa's 
office  and  acquainted  him  with  the  contents 
of  the  cable,  upon  the  receipt  of  which 
knowledge  Oc«ta  stated  that  he  would  take 
150  bales.  Thereupon  Plnder  sent  his  prin- 
cipal a  cable  as  follows: 

"Sold  Costa  150  Polma  new  crop,  September, 
120,  direct  steamer." 

Following  this  last  message  Plnder  made 
oat  in  triplicate  a  written  confirmation  of 
the  sale,  -sending  a  copy  to  bis  principal  and 
the  original  to  the  defendants  In  error,  who 
produced  said  original  on  the  hearing  in  the 
trial  court,  which  Is  as  follows: 

"Sold  to  Ginocchio,  Goeta  &  Co.,  Chicago,  HI., 
for  account  of  Luigi  Ruaso  fu  Agatino,  Catania, 
SicUy,  150x220  lb.  bales  sweet  shelled  P.  &  G. 
almonds,  Cat  brand,  1914  crop,  at  120/-  per 
cwt.,  gross  for  net  C.  &  F.  per  direct  steamer 
to  New  York.  Terms:  Payment  at  90  days 
against  L/  credit  on  London  bank,  shipment 
September." 

Some  time  in  the  month  of  March,  after 
the  delivery  of  this  statement,  Plnder  called 
upon  Costa  and  suggested  that,  as  the  mar- 
ket on'  almonds  was  becoming  bad,  defend- 
ants In  error  should  resell  the  almonds  there- 
tofore sold  to  them  for  September  delivery 
and  save  loss,  whereupon  Costa  replied  -that 
his  order  was  for  the  first  half  of  Septem- 
ber. Plnder  called  his  attention  to  the  or- 
der, whereupon  Costa  stated  that,  If  the 
order  went  In  for  September  delivery,  it 
was  wrong,  as  be  had  not  purchased  upon 
that  basis;  that  his  contract  was  for  the 
first  half  of  September.  Thereupon  Plnder 
cabled  plaintiff  in  error  that  defendants  in 
error  understood  shipment  not  later  than 
September  16,  Instead  of  September  delivery, 
and  asked  confirmation.  The  plaintiff  In  er- 
ror confirmed  the  amendment  of  these  terms 
by  cable,  and  later  wrote  Plnder  indicating 
that  he  (Plnder)  would  have  to  stand  the 
lose  of  au<3i  Change  In  tbe  contract  as  such 
brOkar. 


(1,  2]  It  Is  contended  by  plaintiff  In  error 
that  the  facts  are  undisputed  In  this  case, 
and  that  whether  or  not  such  facts  establlsb' 
a  contract  described  In  the  amended  state- 
ment of  dalm  for  the  sale  of  the  goods  In 
question  Is  a  question  of  law.  It  Is  con- 
tended by  defendants  In  error  that  the  facts 
In  question  are  disputed,  and  therefore  the 
parties  hereto  are  concluded  by  the  judg- 
ment of  the  Appellate  Court ;  that  the  minds 
of  the  parties  did  not  meet  on  the  Item  de- 
scribed in  the  original  claim,  or  in  the  claim 
as  amended ;  that  the  defendants  In  error 
bad  been  led  to  believe  that  the  contract  had 
been  withdrawn  by  the  plaintiff  In  error, 
and  therefore  they  were  Justified  In  refusing 
to  carry  out  the  same. 

Upon  reading  the  testimony  In  the  rec- 
ord we  find  no  dispute  concerning  the  es- 
sential facts  In  this  case.  Tbe  question, 
therefore,  whether  or  not  they  show  the  ex- 
istence of  a  contract  between  the  parties.  Is 
a  question  of  law.  This  court  has  Jurisdic- 
tion to  review  questions  of  law  on  writ  of 
error  to  the  Appellate  Court,  even  though 
that  court  makes  a  finding  of  facts,  where 
such  facts  are  not  disputed.  The  question, 
under  such  circumstances.  Is  one  of  correct 
application  of  the  law  to  the  undisputed 
facts.  Zelgler  r.  Illinois  Trust  &  Savings 
Bank,  246  111.  ISO,  91  N.  B.  1041,  28  L.  B. 

A.  (N.  S.)  1112,  19  Ann.  Gas.  127 ;  Brush  v. 
City  of  Carbondale,  229  111.  144,  82  N.  jn. 
252,  11   Ann.   Cas.  121. 

Tbe  only  question  In  this  case  is  whether 
the  minds  of  the  parties  hereto  met  in  an 
agreement  on  the  terms  and  conditions  of  a 
contract  for  the  purchase  and  sale  of  150 
bales  of  almonds.  This  Is  essential  to  the 
existence  of  any  contract  Weeks  v.  Chica- 
go &  Northwestern  Railway  Co.,  198  111. 
551,  64  N.  E.  1039;  Mozeiko  v.  Lehigh  Val- 
ley Transportation  Co.,  235  lU.  324,  85  N. 

B.  618;  Stanton  v.  Chicago  City  Railway 
Co.,  283  lU.  256,  119  N.  E.  291.  We  are  of 
tbe  opinion  that  tbe  minds  of  tbe  parties 
did  meet  and  that  a  contract  was  made  be- 
tween them.  It  appears  from  the  evidence 
that  at  the  time  of  the  original  offer  of 
150  bales  of  almonds  at  "120"  the  vendor  un- 
derstood the  contract  to  be  for  "September 
delivery,"  which,  as  explained  In  the  evi- 
dence, means  in  that  business  a  delivery  at 
any  time  in  the  month  of  September,  while  . 
the  vendee  claimed  that  such  delivery  was 
to  be  made  during  the  first  half  of  Septem- 
ber. It  is  evident  that  at  the  time  the  si^ea 
memorandum  was  delivered  to  defendants  in 
error  the  minds  of  the  parties  had  not  met 
on  the  matter  of  delivery,  which  appears 
to  have  been  one  of  the  conditions  of  the 
contract  So  tbe  matter  stood  until  the  lat- 
ter part  of  March  of  the  same  year,  when 
the  broker,  Plnder,  called  upon  defendant  in 
error  Costa  to  suggest  to  blm  that,  the  mar- 
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ket  for  almondi)  baring  weakened,  they 
ought  to  resell  their  contract  with  plain- 
tlfl  in  error  and  avoid  loss.  It  at  this  time 
became  known  to  the  broker  that  Costa 
understood  that  the  shipment  of  the  almonds 
was  to  be  made  during  the  first  half  of  the 
month  of  September.  Plnder,  a  day  or  two 
■thereafter,  cabled  the  plaintiff  In  error,  ad- 
vising a  modification  of  the  contract  to  con- 
form to  the  wishes  of  Costa,  to  which  plain- 
tUC  In  error  replied  by  cable,  "I  confirm." 
Plnder,  upon  receipt  of  this  cablegram,  went 
to  defendants  in  error,  and  there  showed 
Odsta  the  cablegram,  and  told  him  what  be 
had  cabled  the  plaintiff  in  error,  and  that 
the  cablegram  was  In  reply  and  agreement 
thereto,  to  which  Costa  replied,  "All  right," 
.or  words  to  that  effect 

It  is  evident  that  at  that  time  there  was 
a  meeting  of  the  minds  of  the  parties  on  the 
only  difference  between  them,  that  of  de- 
livery, and  that  the  contract  was  then  and 
there  completed.  It  appears  that  nothing 
further  was  said  about  the  matter  until  Au- 
gust 13tb  following,  when  plaintiff  in  er- 
ror wrote  to  defendants  in  error,  asking  for 
the  name  of  the  London  firm  with  which 
defendants  In  error  would  open  letters  of 
credit  for  the  150  bales  of  almonds.  On  Sep- 
tember 2d  defendants  In  error  notified  plain- 
tiff In  »ror  that  "disturbed  banking  condi- 
tions" prevented  them  opening  letters  of 
credit,  and  eight  days  later,  in  a  letter  in- 
ferring the  same  reason,  canceled  "the  en- 
tire business."  There  was  nothing  in  either 
of  these  communications  Indicating  that  the 
terms  had  not  been  agreed  upon.  The  rea- 
son assigned  was  entirely  outside  the  con- 
tract These  facts  also  tend  to  show  that 
a  valid  contract  existed  between  the  parties. 

[3]  It  is  conteniied  that  as  the  plaintiff  in 
error  thereafter  wrote  to  Plnder  expressing 
dissatisfaction  with  the  sitipment  terms  of 
the  contract.  It  showed  that  he  did  not  agree 
concerning  such  shipment,  and  that  the 
minds  of  the  parties  did  not  meet  concern- 
ing that  matlfer.  The  clear  language  of  his 
cablegram  In  the  latter  part  of  March,  In 
reply  to  that  of  Plnder  advising  modifica- 
tion of  ibe  contract  In  that  particular,  and 
the  later  assent  of  Costa  thereto,  shows  that 
the  contract  was  completed.  His  letter  writ- 
ten later  was  therefore,  at  most,  but  an  at- 
tempt to  break  the  contract,  if' It  could  be 
even  so  construed,  and  since  It  was  not  com- 
municated to  defendants  in  error  it  could 
not  amount  to  a  rescission  of  the  contract 
Boebling's  Sons'  Co.  v.  Lock  Stitch  B'ence 
Co.,  130  ni.  660,  22  N.  B.  518;  Kadlsh  v. 
Young,  108  lU.  170,  43  Am.  Rep.  648. 

The  Judgment  of  the  Appellate  Court  will 
be  reversed,  and  the  Judgment  of  the  munic- 
ipal court  affirmed. 

Judgment  of  Appellate  Court  reversed. 

Judgment  of  municipal  court  affirmed. 


(288  ni.  3»4) 
PBX)PLB  ei  reL  THRASHER  v.  BI  SEN- 
BERG.    (No.  12632.) 

(Supreme  Court  of  lUinoia.    June  18, 1919.) 

1.  CouETS    €=»219(2)  —  Cebtificatb  of  Im- 

FOBTANCE    —    JUBISDICTIOW       OF       SnPREMB 
COtJBT. 

■  As  the  Supreme  Court  is  without  jurisdic- 
tion to  review  by  certiorari  a  determination  of 
the  Appellate  C!ourt  dissolving  a  temporary  in- 
junction, the  Supreme  Court  cannot  consider 
the  legality  of  a  mandate  of  the  Appellate  Court 
dissolving  a  temporary  injunction  on  appeal  up- 
on certiQcate  of  importance  from  the  affirmance 
of  a  judgment  of  the  circuit  court  assessing 
damages,  after  dissolution  of  such  Injunction,  in 
favor  of  defendant,  before  proceeding  with  the 
case  on  the  merits. 

2.  Injunction    «=»188— Tempobabt  Injunc- 
tion—Dissoldtion—Attobnet'b  Fee. 

Under  Injunction  Act,  {  12,  a  defendant 
against  whom  a  temporary  Injunction  restrain- 
ing use  of  premises  for  lewdness,  etc.,  was  is- 
sued may,  where  It  was  vacated  by  the  Appel- 
late Court,  have  an  assessment  of  his  damages 
for  attorney's  fees  for  services  in  securing  the 
dissolution  of  the  temporary  injunction  before 
further  bearing  on  the  merits. 

Thompson,  J.,  dissenting. 

Appeal  from  Second  Branch  Appellate 
Court,  First  District;  on  Appeal  from  Cir- 
cuit Court,  (Took  Couhty;  Jesse  A.  Baldwin, 
Judge. 

Petition  and  bill  by  the  People,  on  the  rela- 
tion of  Samuel  P.  Thrasher,  against  Jacob  M. 
Elsenberg.  An  Interlocutory  injunction  was 
reversed  by  the  Appellate  Coxirt,  and  the 
cause  remanded  for  further  hearing,  and 
thereafter  defendant  filed  his  suggestion  of 
damages  sustained  for  solicitor's  fees,  etc. 
A  judgment  of  the  circuit  court  for  defendant 
for  solicitor's  fees,  eta,  rendered  in  advance 
of  any  consideration  of  the  merits,  was  af- 
firmed by  the  Appellate  Court  (212  IlL  App. 
337),  and  relator  appeals  upon  certificate  of 
Importance  issued  by  the  Appellate  Court 
Affirmed. 

Sims,  Welch  &  Godman,  of  Chicago,  for 
appellant 

Brady,  Rutledge  &  Devaney,  of  Chicago 
(Jaraes  A.  Brady,  of  (Tblcago,  of  counsel),  for 

appellee. 

STONE,  J.  The  appellant  on  August  19, 
1916,  filed  a  petition  and  bill  In  equity  In  the 
circuit  court  of  <3ook  county  to  secure  an  In- 
junction against  appellee  restraining  him 
from  permitting  certain  property  owned  by 
him  and  located  In  the  city  of  CJhlcago  to  be 
used  for  purposes  of  lewdness,  assignation, 
and  prostitution,  In  violation  of  the  statute 
on  nuisances.  Kurd's  Stat  1917,  p.  2022. 
Prior  to  the  filing  of  the  bill  and  petition  the 
relator  by  mail  notified  the  defendant,  Klsen- 
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berg,  that  tbe  premises  were  being  used  In 
violation  of  said  act.  On  August  3,  1916,  a 
written  notice  was  personally  served  on 
Eisenberg,  notifying  blm  that  on  June  21st 
and  July  28th,  and  on  divers  days  between 
said  dates  and  prior  thereto,  the  premises  in 
■question  had  been  used  contrary  to  and  in 
violation  of  said  act  This  notice  called 
particular  attention  to  section  2  of  said  act, 
which  proyides  that  no  proceedings  shall  be 
instituted  to  abate  the  nuisance  nntll  five 
days  after  service  of  said  notice.  It  also 
Informed  Eisenberg  that  if  he  did  not  abate 
the  nuisance  wittiln  a  reasonable  time  after 
the  expiration  of  five  days,  proceedings  would 
be  taken  in  a  court  of  equity  to  abate  the 
nuisance.  After  the  expiration  of  the  Ave 
days  set  out  in  said  notice  the  petition  and 
bill  in  question  were  filed  in  the  circuit  court 
of  Cook  county  and  a  temporary  injunction 
was  issued  without  the  previous  notice  pro- 
vided for  in  section  3  of  the  Injunction  Act 
Hurd's  Stat.  1917,  p.  1659.  The  bill  and  the 
potion  each  set  forth  the  facts  aforesaid 
and  pray  for  the  issuing  of  an  Injunction 
writ,  and  were  each  verified  by  the  aflSdavlt 
-of  the  relator.  Thereupon,  and  without  any 
appearance  or  proceedings  of  any  kind  it  the 
circuit  court,  an  appeal  was  perfected  from 
the  Interlocutory  order  to  the  Appellate  Court 
for  the  First  District.  Upon  hearing  in  said 
-court  it  was  held  that  the  allegations  of  the 
bill  were  not  sufficient  to  authorize  the  court 
to  issue  the  temporary  injunction  without  no- 
tice. It  was  held  by  said  conrt  that  because 
of  tbe  failure  to  give  notice  of  the  time  and 
place  of  the  application  for  tbe  Injunction, 
as  required  by  section  3  of  tbe  Injunction 
Act,  the  Interlocutory  order  was  wrongfully 
issued.  The  Appellate  Court  reversed  the 
judgment,  and  remanded^the  cause  for  a  fur- 
,  ther  hearing  upon  the  Issues  set'  out  In  the 
bill.  202  111.  App.  63.  The  remanding  order 
■of  the  Appellate  Court  was  duly  entered  by 
the  circuit  court,  after  which  the  preliminary 
injunction  was  dissolved  in  accordance  with 
the  rulings  of  the  Appellate  Court.  Thereup- 
on the  defendant  Eisenberg,  filed  his  sugges- 
tion of  damages  sustained  for  solicitor's  fees 
in  securing  tbe  dissolution  of  the  temporary 
injunction.  After  a  hearing  the  circuit  court 
entered  a  decree  and  judgment  against  the 
relator  for  the  sum  of  $500,  found  by  it  to  be 
the  fair  and  reasonable  value  of  the  services 
of  the  defendant's  attorney  in  securing  such 
dissolution.  This  judgment  was  awarded  by 
the  circuit  court  in  advance  of  any  con- 
sideration of  the  merits  of  the  cause  as  set 
forth  in  the  petition  and  bill.  From  this 
judgment  an  appeal'  was  perfected  to  the 
Appellate  Court,  and  was  by  said  court  affirm- 
ed. 212  lU.  App.  337.  The  cause  comes  to 
this  court  upon  a  certificate  of  Importance 
issued  by  tbe  Appellate  Court. 

It  is  contended  by  the  appellant  that 
a  Judgment  for  damages  in  securing  the  dis- 
solution of  a  temporal?  injunction  wiihont 
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passing  upon  the  issues  set  forth  in  the  bill 
Is  without  authority  of  law;  that  the  pre- 
liminary injunction  was  wrongfully  dissolved 
for  the  reason  that  the  notice  required  by  sec- 
tion 3  of  the  Injunction  Act  does  not  apply  to 
proceedings  under  the  Nuisance  Act;  that 
the  petition  and  bill  of  complaint  of  appellant 
made  out  a  case  In  equity  sufficient  for  an  or- 
der granting  a  temporary  injunction  without 
notice,  and  therefore  the  assessment  of  dam- 
ages was  illegal;  that  the  failure  to  give 
notice  under  the  Injunction  Act,  which  would, 
at  most,  constitute  a  mere  irregularity,  did 
not  justify  an  assessment  of  damages  for  at- 
torney's fees  only,  without  evidence  of  other 
damages  sufTered;  that  upon  the  filing  of  a 
verified  petition,  if  the  court  is  satisfied  that 
the  nuisance  complained  of  exists,  tbe  court 
shall  allow  a  temporary  writ  of  injunction 
with  bond  (unless  the  petition  is  filed  by  the 
state's  attorney)  In  such  amount  as  the  court 
may  determine,  provided  no  such  injunction 
is  Issued  except  on  behalf  of  an  owner  or 
agent,  unless  the  court  is  satisfied  that  such 
owner  or  agent  had  been  personally  served 
with  a  notice  signed  by  the  petitioner  five 
days  prior  to  the  filing  of  said  petition ;  and 
that  this  provision  of  the  statute  on  nuisanc- 
es makes  the  notice  provided  for  by  section  8 
of  the  Injunction  Act  useless  and  inoperative. 

It  is  contended  on  the  part  of  appellee  that 
the  judgment  of  the  Appellate  Court  on  the 
former  appeal  of  this  case,  reversing  and  set- 
ting aside  the  order  of  the  circuit  court 
granting  the  injunction  herein  and  holding 
that  the  injunction  bad  been  wrongfully  is- 
sued on  the  ground  that  no  notice  was  given 
as  required  by  section  3  of  the  Injunction  Act, 
was  not  reviewable,  and  that  appellant  is 
therefore  precluded  from  further  review  of 
such  decision,  and  that  it  must  be  assumed 
that  the  injunction  was  wrongfully  issued. 

A  petition  for  certiorari  was  filed  in  this 
conrt  from  the  decision  of  the  Appellate 
Court,  and  was  dismissed  on  the  ground  of 
want  of  jurisdiction  of  this  court  to  review 
a  decision  of  the  Appellate  Court  touching 
the  disposition  of  an  interlocutory  injunction. 
The  Judgment  herein  is  for  damages  assessed 
by  the  circuit  court  of  Cook  county  upon  the 
dissolutipn  of  the  .temporary  injunction  in 
accordance  with  the  mandate  of  the  Appellate 
Court 

[1]  The  Appellate  Conrt  has  affirmed  the 
Judgment  of  the  circuit  court  and  granted  a 
certificate  of  importance  in  this  case,  and  tbe 
first  question  presented  here  Is  whether  or 
not  this  court  can  take  Jurisdiction  to  deter- 
I  mine  the  legality  of  the  mandate  of  tbe  Ap- 
pellate Court  dissolving  the  temporary  In- 
junction, on  which  mandate  tbe  damages  are 
based,  when  this  court  is  without  Jurisdiction 
to  review  such  order  of  dissolution  by  writ 
of  certiorari.  To  hold  that  this  court  has 
such  Jurisdiction  would  be  to  indirectly  con- 
fer a  Jurisdiction  which  cannot  be  assumea 
directly.     The  result  arising  from  such  a 
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holding  would,  in  effect,  confer  upon  this 
court  JurlBdiction  to  reylew  the  decision  of 
the  Appellate  Court  in  all  cases  of  the  dis- 
solution of  interlocutory  injunctions  where 
damages  bad  been  assessed.  We  are  of  the 
'  opinion,  therefore,  that  this  court  is  preclud- 
ed from  reviewing  the  question  whether  or 
not  the  injunction  was  properly  dissolved, 

[2]  The  remaining  question  in  the  record  is 
whether  or  not  the  assessment  of  damages 
for  attorney's  fees  for  services  in  securing 
the  dissolution  of  the  temporary  injunction 
should  be  allowed  before  the  merits  of  the 
bill  are  passed  upon ;  it  being  contended  by 
the  appellant  such  assessment  of  damages  is 
premature.  Section  12  of  the  Injunction  Act 
provides  as  follows: 

"In  all  cases  where  an  injunction  is  dissolved 
by  any  court  of  chancery  in  this  state,  the  court, 
after  dissolving  such  injunction,  and  before 
finally  disposing  of  the  suit,  upon  the  party 
claiming  damages  by  reason  of  such  injunction 
suggesting,  in  writing,  the  nature  and  amount 
thereof,  shall  hear  evidence  and  assess  such 
damages  as  the  nature  of  the  case  may  require, 
and  to  equity  appertain,  to  the  party  damnified 
by  such  injunction,  and  may  award  execution 
to  collect  the  same;  Provided,  a  failure  so  to 
assess  damages  shall  not  operate  as  a  bar  to  an 
action  upon  the  injunction  bond." 

While  there  appears  to  have  been  a  conflict 
In  the  earlier  decisions  of  this  court  on  this 
question,  an  examination  shows  such  to  have 
been  due  to  the  different  statutes  In  force  at 
the  time  of  such  decisions.  The  rule  in  this 
state  has  always  been  that  where  a  tempora- 
ry injunction  la  ancillary  to  the  cause  of  ac-- 
tion,  damages  may  he  assessed  upon  the  dis- 
solution of  a  temporary  injunction  without 
disposing  of  the  merits  of  the  bill.  It  was, 
however,  held  in  Terry  v.  Hamilton  Primary 
School,  72  111.  476,  that  where  the  only  prayer 
of  the  bill  was  for  an  injunction,  it  was 
premature  and  improi>er  to  assess  damages 
until  a  final  disposition  of  the  case.  This  was 
the  rule  in  this  state  subsequent  to  an  amend- 
ment to  the  ItiW  of  1861.  Section  1  of  the 
Injunction  Act  of  1861  was  the  same  as  sec- 
tion 12  of  the  Injunction  Act  of  1874,  with 
the  exception  that  the  proviso  in  section  12 
was  added.  In  the  case  of  Shackleford  v. 
Bennett,  237  lU.  523,  86  N.  E.  1073,  IQ  Ann. 
Cas.  719,  the  statutes  and  decisions  on  this 
matter  were  considered.  In  that  case  the 
only  relief  sought  by  the  bill  was  a  perpetual 
injunction.  A  temporary  injunction  was  is- 
sued and  later  dissolved  without  passing  on 
the  merits  of  the  bill.  The  question  there 
arose  ^whether  or  not  action  might  be  main- 
tained on  an  injunction  bond  after  the  dis- 
solution of  the  temporary  injunction  and  be- 
fore the  disposition  of  the  injunction  bUl.  It 
was  there  held  that  since  the  addition  of  the 
proviso  now  in  section  12  of  the  Injunction 
Act  the  rule  is  that  upon  dissolution  of  an 
injunction  there  is  immediate  cause  of  action 


upon  the  bond  accruing  to  tbe  party  against 
whom  the  injunction  is  directed.  Such  being 
now  the  rule  In  this  state,  the  circuit  court 
has  authority  under  said  section  12  to  assess 
damages  where  suggestions  for  the  same  are 
filed.  The  Appellate  Court,  therefore,  did  not 
err  in  sustaining  the  Judgment  of  the  circuit 
court  asseeising  said  damages. 

The  Judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 

OSOMPSON,  J.,  dissenting. 


(28S  ni.  S71) 

PEOPLE  T.  FOSTER  et  ai    (No.  12718.) 
(Supreme  Court  of  niinois.     June  18,  1919.) 

1.  Cbiminai.  Law  «=>417(16)— SELF-SKBYiRa 
Etidknck. 

In  a  burglary  trial,  when  the  manager  o^a 
restaurant  in  another  town  from  that  in  which 
the  burglary  was  committed  testified  he  sold  ac- 
cused a  lunch  at  4:30  in  the  morning  of  the 
day  of  the  burglary,  it  was  proper  to  exclude, 
when  offered  for  accused,  a  written  report  or 
sheet  of  sales  which  the  manager  testified  he 
bad  kept  on  the  night  in  anestion,  not  showing 
to  whom  sales  were  made,  but  only  the  date  and 
amount,  since,  if  admissible  for  any  purpose, 
it  was  for  the  purpose  of  corroborating  the 
manager's  testimony,  and  was  self-serving. 

2.  GBiKiirAL  Law  «=»417(14)— Seut-Sebtino 
Etidinck. 

Statements  or  declarations  as  to  tiie  act  of 
a  party  or  witness  in  corroboration  of  his  theory 
of  the  case  or  any  fact  favorable  to  him,  wheth- 
er oral  or  in  writing,  are  generally  inadmissible 
in  evidence  on  bis  own  behalf,  except  where  they 
are  a  part  of  the  res  gestm  or  made  in  the 
presence  ^f  the  other  party. 

3.  CiinaNAL  Law  «=»404(4)— Idbntiitoatioit 
OF  Abtioubs  Offebbd  xr  Evidenck. 

In  burglary  trial  the  admissibility  of  goods 
alleged  to  have  been  taken  from  the  burglaris- 
ed store  and  found  upon  the  public  highways 
was  not  open  to  the  objection  that  they  were 
InsufiBciently  identified,  and  not  found  on  the  di- 
rect road  between  the  place  of  the  bnrglary 
and  the  place  where  defendants'  truck  was 
found;  there  being  testimony  that  a  portion 
of  the  direct  road  was  in  bad  repair  at  the 
time,  and  that  the  goods  were  found  scattered 
along  the  highway  running  to  the  road  on  which 
the  truck  was  found. 

4.  OBiMinAi,  Law  «=»864(2)— Sbpabation  of 

JVBi;— DiSCBETIOR. 

The  trial  court  may  exercise  its  discretion 
in  allowing  the  jury  to  separate  during  the 
progress  of  a  trial  in  a  criminal  case  less  than 
capital  unless  sufficient  cause  is  shown  at  the 
trial  why  the  jury  should  be  kept  together;  the 
trial  court  properly  instructing  them  concern- 
ing their  duties  while  separated. 
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'5.  Cbuunai,  Law  «5>786(2)— Inbi^uctioitb— 

Cbkdibujtt  or  Accubkd. 

An  instruction  for  the  people  tliat  "the  jury 
are  not  bound  to  accept  the  defendant's  state- 
ments upon  the  witness  stand  as  to  the  truth" 
l^eU  not  objectionable. 

6.  Cmmihai,    Law    *s»786(2)— Ikstbtjctioks 
— Gbbdibiutt  or  Aoouskd. 

In  an  instruction  as  to  accused's  credibility, 
the  use  of  the  word  "permitted"  or  "permission" 
In  a  clause  which  stated  that  "defendant  is  per- 
mitted  to  testify  in  his  own  behalf,  but  by  such 
permission,  under  the  statute,"  etc^  Md  not 
misleading  or  erroneous. 

7.  Cbiminai,   Law    «=»829(1)— Inbtbtjotions 
COVKBED  BT  Instbuotions  Gmit. 

Requested  instructions  corered  by  other  in- 
structions given  are  properly  refused.  v 

a  Cbiuinal    Law    «=3821(16>— Failubb    to 

REttTTKSr    IRSTBUCTIONB— VKBDIOT. 

Defendants  cannot  complain  that  the  in- 
structions as  to  form  of  the  verdict  were  in. 
such  form  that  the  jury  would  understand  they 
could  not  find  some  of  the  defendants  guilty 
and  others  not  guilty,  where  no  request  was 
made  by  defendants  to  give  any  instruction 
clearly  stating  that  one  could  be  convicted  and 
the  others  not. 

9.  Cbiminal  Law  «=>117S(2)— Habioess  Eb- 
BOB— Failure  to  Instruct. 

Failure  to  instruct  that  one  defendant 
could  be  convicted  and  the  others  not  was  not 
prejudicial  to  defendants,  where,  under  the  un- 
disputed facts,  if  one  was  gnilty,  all  were  guil- 
ty, and,  if  one  was  not  guilty,  the  others  were 
not. 

10.  CBnnnAi,  Law  «=9ll30<6)  —  Appbai,  — 

BBIKFS — AUTBOBITIES. 

It  is  insufficient  for  counsel  to  state  mere- 
ly, aa  to  a  practice  followed  by  the  trial  court 
which  they  urge  as  error,  that  such  practice 
has  often  been  condemned  by  the  Supreme 
Court,  without  citing  authority  in  support  of 
the  statement,  since  it  is  no  part  of  the  duty 
of  the  Supreme  Court  to  search  for  errors  or 
enter  upon  an  independent  investigation  of  the 
court's  own  motion  in  order  to  find  material 
upon  which  to  base  a  judgment  of  reversal. 

11.  Cbihinai.  Law  €=»834(1)— IwsTBtJcnoNS 
— MoDincATion. 

Under  Practice  Act,  {  74,  indicating  that 
written  instrucdona  may  be  given  as  modified, 
it  is  not  error  for  an  instruction  to  be  handed 
to  the  jury  as  modified  by  inserting  or  striking 
out  and  without  being  rewritten. 

12.  CsnnNAL  Law  <tEs>1172(l)  —  Habiii.x8S 

BBBOB— iHBTBUCnOWS— MODmOATION. 

That  in  an  instruction  modified  by  erasure 
the  erased  portion  could  still  be  read  and  un- 
derstood by  the  jury  was  not  reversible  error, 
where  the  erased  portion  was  but  a  repetition  of 
the  same  thought  stated  in  the  portion  nn- 
«rased. 

13.  Cbdiinal  Law  <S=»661(1)— Psoor  Betond 
Reasonabxx  Doubt  —  Effect  of  Indict- 

VENT. 

An  indictment  is  merely  an  accusation  or 
charge    against    the    accused    brought    by    the 


PEOPLE  y.  FOSTER  636 

(12S  N.E.) 

grand  jury,  and  is  not  in  Itself  evidence  that 
the  accused  is  gnilty  of  the  crime  charged,'  but 
the  state  must  still  show  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt  that  ac- 
cused is  guilty  as  charged. 

14.   CBziaNAi.  Law  «=3822(1)— Instbuctionb. 
Instructions  should  be  read  as  a  series. 


15.  Criuinal  Law  ®=»1155K2)— Reversal— 
Evidence. 
The  Supreme  Court  will  not  hesitate  to  re- 
verse a  judgment  of  conviction  where  the  evi- 
dence on  which  it  is  based  is  of  an  unsatisfac- 
tory character  or  where  the  conviction  was 
probably  dae  to  prejudicial  or  incompetent  ev- 
idence. 

10.    BUBOLABT  e=>45— QtfESTION  FOB  JUBT. 

In  trial  for  burglary  and  larceny,  defend- 
ants' guilt  held  for  the  jury. 

17.  Cbihinal  Law'  «=»1159(3)  —  Vebdict  — 
CoHFLicTiNO  Evidence— Conclusiveness. 
In  cases  where  the  evidence  is  conflicting, 
depending  upon  the  credibility  of  opposing  wit- 
nesses, the  finding  of  the  jury  can  be  regarded 
as  conclusive  unless  it  is  reasonably  clear  that 
an  error  has  been  committed. 

1&  Criminal  Law  iSs>1109(2)  —  Betixw  — 
•  Verdict  of  Jury. 

It  is  only  where  the  court  Is  able  to  say, 
from  a  careful  consideration  of  the  whole  of 
the  testimony,  that  there  is  clearly  a  reasonable 
and  well-founded  doubt  of  the  guilt  of  the  ac- 
cused, that  it  will  interfere  on  the  ground  tliat 
the  evidence  does  not  support  the  verdict. 

Error  to  Circuit  Court,  Logan  County ;  T. 
M.  Harris,  Judge. 

R.  R.  Foster,  James  Clinton,  and  Albert 
Wehr  were  convicted  of  burglary  and  lar- 
ceny, and  bring  error.     Affirmed. 

Edmund  Burke,  of  Sprlngfleld,  and  B.  F. 
Trapp,   of   Lincoln,  for  plalntifls  In  error. 

Edward  J.  Brundage,  Atty.  Gen.,  C. 
Everett  Smith,  State's  Atty.,  of  Lincoln,  and 
■Floyd  E.  Brltton,  of  Springfield  (McCor^ 
mick  &  Murphy,  of  Lincoln,  of  counsel),  for 
the  People. 

CARTER,  J.  R.  B.  Foster,  James  Clin- 
ton, and  Albert  Wehr  wer^  Indicted  by  the 
grand  jury  of  Logan  county  upon  the  charge 
of 'burglary  and  larceny.  After  a  trial  the 
jury  returned  a  verdict  finding  them  guilty 
as  charged  in  the  Indictment,  and  they  were 
sentenced  to  the  Southern  Illinois  State 
Penitentiary  for  not  loss  than  one  year  nor 
more  than  20  years  until  discharged  accord- 
ing to  law.  .  From  that  judgment  this  writ 
of  error  has  been  sued  out. 

L.  Burcbett  &  Son,  a  partnership,  were 
general  merchants  In  the  town  of  New  Hol- 
land, In  the  western  part  of  Logan  county. 
They  handled  groceries,  clothing,  and  fur- 
nishings for  men  and  women,  dry  goods, 
boots  and  shoes,  trunks,  silverware,  etc. 
On  the  evening  of  December  10,  1918,  they 
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closed  and  locked  tbeir  store  at  about  9 
o'clotk.  Stuart  BoblnsoB,  a  clerk,  arrived  to 
open  the  store  the  next  morning  at  6  o'clock, 
and  discovered  that  the  building  had  been 
burglarized  and  a  large  quantity  of  mer- 
chandise taken.  He  found  on  the  sidewalk 
near  the  side  door  of  the  store  three  iron 
bars  which  had  been  taken  from  a  railroad 
car  standing  on  the  side  track  of  the  Illinois 
Central  Railroad  Company  about  a  block 
away,  and  thfe  doors  showed  evidence  of 
having  been  forced  open,  by  the  use  of  these 
bars.  Among  the  things  taken  from  the 
building  were  a  flat-top  trunk,  a  basket  con- 
taining three  or  four  dozen  eggs,'  and  sever- 
al bars  of  butter  wrapped  in  white  paper. 
The  Burchett  store  faces  south  on  Lincoln 
street,  and  Mason  street  runs  along  its  w^st 
side.  Two  blocks  east  of  Mason  street 
another  street  runs  parallel  thereto,  having 
a  closed  or  blind  end  at  the  railroad  tracks 
about  a  block  south.  Not  far  north  of  the 
closed  end  is  located  an  establishment  con- 
ducted by  John  Mangold  where  cement 
blocks  were  manufactured,  and  against  the 
side  of  the  building  was  a  pile  of  the  cem«it 
blocks.  The  tracks  of  an  automobile  could 
be  recognized  in  Mason  street,  where  the 
car  had  apparently  been  run  up  at  right 
angles  to  the  sidewalk  on  the  west  side  of 
the  store  near  the  side  door,  which  had  been 
broken  open.  Mangold  also  found  on  the 
morning  of  December  11th  tracks  of  an  au- 
tomobile in  bis  cement  yard,  and  on  the  face 
of  the  pile  of  cement  blocks,  up  to  which 
the  tracks  led,  was  a  mark  about  40  inches 
from  the  ground,  and  there  were  marks  on 
the  blocks  at  two  places  lower  down.  The 
derk,  Robinson,  also  found  in  this  cement 
yard  early  that  morning  some  dry  goods 
and  ladles'  hand  bags  which  contained  the 
marks  and  tags  of  the  firm.  About  6  o'clock 
on  the  morning  of  December  11th  plaintiffs 
in  error  Foster  and  Wehr  came  to  the  home 
of  George  Hobkirk,  a  farmer  residing  a  few 
mUes  northeast  of  WUllamsvUle,  in  Sanga- 
mon county,  and  asked  to  telephone,  saying 
thdlr  truck  had  broken  down  up  the  road  and 
they  wanted  to  get  some  help.  Foster  talk- 
ed to  one  Dawson  in  Springfield,  and  asked 
him  to  send  an  auto  to  pull  them  in.  The 
broken  car  was  then  at  or  near  a  road  in- 
tersection about  a  quarter  of  a  mile  east 
of  Hobkirk's  house.  It  had  a  top  and  the 
curtains  were  down.  Foster  told  Hobkirk 
and  his  son  his  name  and  mentioned  people 
whom  he  knew,  apparently  making  correct 
statements  as  to  these  matters.  Hobkirk's 
home  is  about  20  mUes  northeast  of  Spring- 
field and  about  the  same  distance  southwest 
of  Lincoln.  Springfield  is  about  40  miles 
southerly  from  New  Holland.  One  of  the 
witnesses  for  the  state,  Fred  Knollenberg, 
driving  on  the  east  and  west  road  connecting 
New  Holland  and  Ldncoln  about  7  o'clock  in 
the  morning  of  December  11th  found  some 


ladles'  silk  hose  in  the  road.  One  Sample, 
a  farmer,  residing  east  of  New  Holland, 
found  on  the  same  morning,  about  3%  miles 
south  and  east  of  New  Holland,  a  piece  of 
crepe  de  chine.  Another  witness,  McCarthy, 
on  the  same  morning,  about  6:40  o'clock, 
found  in  the  road  several  miles  east  of  New 
Holland  two  pairs  of  gloves.  Some  of  these 
articles  had  on  them  marks  and  tags  of  L. 
Burchett  &  Son.  The  point  at  which  Knoll- 
enberg found  the  silk  hose  was  some  6  or 
7  miles  east  of  New  Holland  and  almost  due 
north  of  the  place  where  plaintiffs  in  error 
were  found  on  the  morning  of  December 
11th,  attout  6  o'clock,  in  the  road  near  the 
home  of  Hobkirk.  Wehr  was  employed  by 
Jacob  Kauth,  of  Springfield,  as  a  delivery- 
man  for  his  grocery  store,  located  in  the 
extreme  north  end  of  Springfield.  Wehr  liv- 
ed in  the  dty  and  k^t  his  employer's  car 
at  the  place  where  he  lived.  Kauth  had 
owned  the  car,  an  Overland  fitted  with  a 
truck  l>ody,  for  some  six  months,  and  had 
tried  to  run  it  in  his  delivery  work,  but  was 
unsuccessful  and  bad  several  accidents  and 
therefore  hired  Wehr,  who  apparently  was 
an  experienced  chauffeur,  to  run  it  for  him. 
Foster  was  the  only  one  of  the  three  plain- 
tiffs in  error  who  testified,-  and,  with  the 
exception  of  one  ^  other  witness,  was  the 
only  witness  who.  testified  as  to  the  where- 
abouts of  any  of  them  on  the  night  of  De- 
cember 10th.  Foster  stated  that  on  tbe 
evening  of  December  10th  he  made  arrange- 
ments with  Wehr  to  meet  him  at  4:30  the 
next'  morning  and  go  hunting  rabbits  when 
those  animals  got  out  into  the  road  In  tbe 
early  morning;  that  he  went  to  bed  in  his 
room  about  1  o'clock  and  got  up  about  4 
o'clock,  went  to  the  Ballard-Johnson  Com- 
pany's restaurant  in  Springfield,  where  he 
had  previously  made  arrangements  with 
Famback,  the  man  in  charge,  to  have  a 
lunch  ready  for  himself  and  party  at  4:30; 
that  about  that  hour  he  called  for  the  lunch, 
which  was  prepared,  and  took  it  with  htm 
in  a  basket  and  put  It  Into  the  car  when 
he  met  Wehr.  The  evidence  is  not  clear  as 
to  where  Clinton  Joined  them,  but  evidently 
it  was  in  Springfield.  Famback  testified 
that  Foster  called  for  this  lunch  about  4:30 
on  the  morning  of  December  11th.  Foster 
stated  that  after  the  three  people  were  in 
the  car  they  drove  north  to  Williams vlUo 
and  went  about  a  mile  north  of  the  place 
where  their  car  later  broke  down,  near  Hob- 
kirk's farm,  and  then,  because  Wehr  wanted 
to  get  back  to  Springfield  in  time  to  go  to 
work  that  day,  they  decided  not  to  go  any 
farther,  and  turned  around  and  started 
south.  He  testified  they  were  no  nearer 
New  Holland  at  any  time  on  the  night  in 
question  than  a  short  distance  from  where 
the  car  was  broken;  that  they  had  no  mer- 
chandise of  any  kind  in  the  car,  and  no 
basket  except  tbe  one  containing  the  eggs 
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and  sandwiches  for  fheir  lunch-;  that  there 
was  nothing  In  the  rear  of  the  car  at  the 
time  It  was  broken  except  a  common  box  and 
a  lap  robe,  upon  which  Clinton  was  sitting. 
Foster  further  testified  they  had  ahot  but 
one  rabbit  before  the  car  broke  down. 

.  When  Foster  went  to  Hobklrk's  house  and 
telephoned  Dawson  to  send  a  truck  out  to 
haul  them  Into  town,  Dawson  promised  to 
do  80.  Dawson  had  formerly  been  In  the 
saloon  business  In  Springfield,  and  was  then 
running  a  soft  drink  place,  and  apparently 
had  nothing  to  do  directly  with  the  auto 
business.  He,  however,  called  up  C^iarles 
L.  Adams,  manager  of  a  transfer  company 
In  Springfield,  and  asked  him  to  send  a 
truck  out  to  the  Hobklrk  place  and  get  the 
axle  of  a  broken  car.  Adams  directed  one 
of  his  employes,  Louis  Newman,  to  go  to  the 
Hobklrk  farm  and  bring  In  the  brokoi  axle. 
Newman,  In  a  Ford  car,  went  from  Spring- 
field about  7  o'clock  In  the  morning  of  De- 
cember 11th,  pursuant  to  the  directions  given 
by  Adams,  through  Sherman  and  Wllllams- 
vllle,  to  the  home  of  Hobklrk,  and  was  there 
directed  to  the  truck  in  question.  He  found 
It  In  the  middle  of  the  north  and  south  road, 
headed  south,  near  a  road  intersection. 
Wehr  was  walking  up  and  down  the  road, 
and  Foster  got  out  of  the  car,  telling  New- 
man that  the  car  was  bix>ken.  There  was 
another  man  lying  down  in  the  trUck,  Imme- 
diately back  of  the  seat,  on  something  with 
a  flat  top,  extoidlng  across  the  truck  ap- 
parently next  to  the  seat  and  about  three 
Inches  above  It.  The  truck  had  side  cur- 
tains extending  from  the  windshield  to  the 
rear,  and  had  a  rear  curtain;  all  of  which 
were  down.  It  had  one  seat  and  the  tool 
box  was  under  the  seat.  Newman  had  occa- 
6lon  to  use  a  wrench  from  the  tool  box,  and 
held  the  curtain  up,  and  also  held  the  seat 
while  one  of  the  plaintifFs  in  error  pro- 
cured the  wrench.  He  testified  that  while 
doing  this  he  saw  a  market  basket  in  front 
of  the  seat  upon  the  floor  of  the  car  which 
contained  three  or  four  doisen  ^ga,  and  that 
the  same  basket  contained  three  or  four 
bricks  of  butter  wrapped  In  white  pai>er. 
Be  also  testified  that  the  box  or  trunk  the 
man  was  lying  on  in  the  car  was  covered 
with  a  lap  robe  or  black  cloth,  which  also 
covered  the  contents  of  the  car  back  of  where 
the  man  was  lying,  and  that  the  top  of  the 
thing  that  the  man  was  lying  on  was  two  or 
three  feet  above  the  sides  of  the  car;  that 
the  top  of  the  contents  of  the  car  badf  of  that 
extended'  about  a  foot  above  the  sides  of  the 
car ;  that  he  could  not  see  what  the  contents 
Of  the  car  were  under  the  black  covering. 
Newman  further  testified  that,  when  he  went 
out  to  where  the  car  was,  he  understood  from 
the  instructions  given  htm  that  he  was  to 
bring  in  a  broken  axle,  and  not  to  bring  In 
the  car,  and  that,  when  be  was  informed 
that  he  was  to  haul  the  car  In,  he  stated 
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that  he  could  not  do  It  wltti  the  Ford  truck, 
as  it  was  not  big  or  strong  enough,  and  that 
therefore  he  soon  started  back  to  Spring- 
field. Foster  rode  with  Newman  as  far  as 
WUUamsviUe,  where  he  left  the  car,  and 
Newman  proceeded  to  Springfield.  New- 
man testified  that  he  saw  Foster,  as  he  got 
out  of  the  car,  put  a  revolver  In  his  pocket. 
Foster  boarded  a  Chicago  &  Alton  train 
that  puUed  Into  the  station  at  WllllamsvUle 
soon  after  he  got  out  of  Newman's  car  and 
went  on  to  Sprtngfieid  and  to  the  garage  of 
Harry  Kutscher,  where  he  made  arrange- 
ments with  Kutscher  to  haul  in  the  crippled 
car.  In  accordance  with  this  arrangement 
Kutscher  drove  a  truck  out  to  the  car,  ar- 
riving shortly  before  12  o'clock,  Foster  ac- 
companying him,  and  he  hauled  the  car  to 
Springfield,  arriving  there  about  1  o'clock. 
On  the  return  to  Springfield  Foster  rode 
with  Kutscher,  and  Wehr  and  Clinton  rode 
In  the  disabled  car.  Foster  directed  Kut- 
scher to  leave  the  car  In  the  alley  between 
Washington  and  Jefferson  streets  and  Eighth 
and  Ninth  streets  in  Springfield,  which  was 
very  near  the  place  then  run  by  Dawson. 
When  Kutscher  got  out  to  the  Hobklrk  farm 
the  curtains  of  the  disabled  car  were  all 
down  and  Clinton  was  in  the  car.  At  10:30 
on  the  evening  of  December  ilth,  upon  the 
order  of  Wehr,  Kutscher's  firm  removed  the 
truck  from  the  alley  to  their  garage,  and  it 
was  there  repaired.  On  December  13th  on 
the  order  of  a  member  of  the  Springfield 
police  force,  the  car  was  taken  to  a  garage 
next  door  to  the  police  station  In  Spring- 
field, where  It  was  later  examined  by  Oscar 
Burchett,  one  of  the  Bnrchett  firm,  and 
John  Mangold,  manager  of  the  cement  yard. 
They  found  that  the  car  at  the  rear  end 
showed  ecars,  scratches,  and  abrasions,  with 
particles  of  cement  at  points  corresponding 
in  a  general  way.  In  distance  from  the 
ground,  to  the  marks  on  the  cement  blocks 
In  Mangold's  cement  yard  at  New  Holland. 
The  testimony  tends  to  show  that  Foster, 
although  according  to  his  testimony  he  had 
no  Interest  In  the  car  other  than  that  he 
had  been  riding  in  it,  gave  all  directions  and 
Instructions  concerning  bringing  in  the  car 
from  the  place  where  it  was  disabled  and  as 
to  where  it  should  be  left  In  the  alley  across 
from  Dawson's  place  of  business,  and  that 
Wehr,  although  according  to  Foster's  testi- 
mony he  was  In  charge  of  the  car,  gave 
practically  no  directions  or  instructions  what- 
ever concerning  the  hauling  In  of  the  car  or 
its  disposition  after  they  reached  Springfield; 
that  the  first  order  he  gave  was  at  10:30  on 
the  evening  of  December  11th,  when  he 
ordered  the  car  taken  to  Kutscher's  garage 
for  repairs.  The  testimony  also  tends  to 
show  by  practically  every  witness  who  saw 
the  car  in  Its  disabled  condition  while  near 
Hobklrk's  farm  that  the  curtains  were  drawn 
down  all  around  It  all  the  time,  and  that 
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Clinton,  whenever  lie  was  seen,  was  in  Uie 
car.  We  find  no  direct  evidence  In  the 
record  as  to  the  whereabouts  of  Wehr  and 
Clinton  on  the  night  of  December  10th  prior 
to  4:30  the  next  morning,  when  Foster  testi- 
fied he  went  with  them  in  the  car  from 
Springfield  to  Hobklrk's  farm. 

[1,2]  When  the  maqfiger  of  the  Spring- 
field restaurant,  Famback,  testified  that  he 
sold  plaintiff  In  error  Foster  a  Itmch  and  de- 
livered it  to  him  on  the  morning  of  Decem- 
ber lltb,  connsel  for  plaintiffs  in  error  at- 
tempted to  introduce  a  written  report  or 
sheet  of  sales  which  Famback  testified  he 
had  kept  on  the  night  in  question.  This 
report  did  not  show  to  whom  the  sales  were 
made,  but  only  the  date  and  amount.  The 
court  refused  to  admit  it  in  evidence.  The 
report  did  not  show  or  tend  to  show  in  any- 
way whether  Foster  was  in  the  restaurant 
on  the  morning  in  question.  It  does  tend 
to  show  that  Famback  was  there,  but  that 
is  not  disputed.  If  this  report  was  admissible 
for  any  purpose,  it  was  for  the  purpose  of 
corroborating  Farnback's  testimony.  State- 
ments or  declarations  as  to  the  act  of  a 
party  or  witness  In  corroboration  of  his 
theory  of  the  case  or  any  fact  favorable  to 
him,  whether  oral  or  in  writing,  are,  as  a 
general  rule,  inadmissible  in  evidnice  on  his 
own  behalf  except  where  they  are  a  part  of 
the  res  gestte  or  made  in  the  presence  of  the 
other  party.  1  Ency.  of  Evidence,  883 ;  Jones 
on  Evidence  (2d  Ed.)  (S  235,  236.  This  re- 
port was,  In  its  nature,  self-serving,  and.  we 
cannot  see  what  bearing  it  would  have  on 
any  of  the  material  Issues  of  the  case.  It 
was  rightly  excluded. 

[3]  Connsel  for  plaintiffs  in  error  also 
argue  that'  certain  goods  alleged  to  have 
been  taken  from  the  Burcfaett  store  and 
fonnd  thereafter  on  the  public  highways 
'  were  Improperly  admitted  in  evidence,  as 
they  were  not  sutfidently  identified  and 
were  not  found  on  the  direct  road  between 
New  Holland  and  Springfield.  There  was 
testimony  in  the  record  to  the  effect  that  a 
portion  of  the  direct  road  immediately  south 
of  New  Holland  to  Springfield  was  in  a  bad 
state  of  repair  on  the  night  in  question,  and 
these  goods  were  found  scattered  along  the 
highway  running  east  from  New  Holland  to 
the  north  and  south  road  upon  which  the 
disabled  auto  was  found  in  the  possession 
of  plaintiffs  in  error.  We  think  the  articles 
were  suifidently  Identified  to  be  admitted  in 
evidence  for  what  they  were  worth.  All 
the  evidence  was  before  the  Jury,  and  they 
could  Judge  whether  or  not  the  articles  were 
any  of  the  stolen  goods,  and  also  to  show 
the  ronte  the  burglars  had  taken  with  the 
stolen  goods.  We  see  no  error  in  their  in- 
troduction. 

It  is  urged  also  in,  this  connection  1^  coun- 
sel for  plaintiffs  in  error  that  it  was  error 
to  admit  the  testimony  aa  to  the  measure- 


ments and  condition  of  the  car  at  the  police 
station  in  Springfield  without  In  s<»ne  way 
requiring  evidence  to  connect,  that  car  with 
plaintiffs  in  error,  and  without,  as  we  un- 
derstand the  argument,  more  d^nite  evi- 
dence as  to  the  markings  upon  the  rear  of 
the  car  In  connection  with  the  scratches  or 
markings  upon  the  cement  blocks  in  Man- 
gold's cement  yard..  The  testimony  as  to 
the  car  that  was  examined  by  Mangold, 
the  manager  of  the  cement  yard,  suflBciently 
identified  it  as  the  car  used  by  plaintiffs  in 
error,  the  markings  on  the  car,  and  the  ce- 
ment blocks. 

[4]  Counsel  for  plaintiffs  In  error  also 
urge  that  the  trial  court  cMnmltted  error 
in  permitting  the  Jury  to  separate  during 
the  recesses  of  the  court  while  the  trial 
was  going  on.  No  question  of  tlils  nature 
was  raised  before  the  verdict  of  the  Jury 
was  received.  Furthermore,  the  law  is  set- 
,tled  in  tMs  state  that  the  trial  court  may 
exercise  its  discretion  in  allowing  the  Jury 
to  separate  during  the  progress  of  a  trial 
in  a  criminal  case  less  than  capital  unless 
sufficient  cause  is  shown  at  the  trial  why 
the  Jury  should  be  kept  together;  the  trial 
court  properly  Instructing  them  concerning 
their  duties  while  separated.  People  v. 
Stowers,  264  III.  588,  98  N.  a  966;  Sutton 
V.  People,  145  III.  279,  84  N.  E.  420.  The 
record  shows  that  the  Jury  were  properly 
instructed  ly  the  trial  court  before  they 
were  allowed  to  separate.  On  this  record 
the  court  did  not  commit  error  in  so  allow- 
ing them  to  separate. 

[J,  J]  Counsel  for  plaintiffs  In  error  earn- 
estly argue  that  the  trial  court  erred  in 
giving  the  second  instruction  for  the  peo- 
ple. This  instruction  deals  with  the  credibil- 
ity of  a  defendant  in  a  criminal  case,  ints 
objection  of  counsel  tor  plaintiffs  in  error 
is  to  the  wording  of  one  of  the  sentences,  to 
the  effect  that  "the  Jury  are  not  bound  to 
accept  of  the  defendant's  statements  upon 
the  witness  stand  as  to  the  truth.".  We  do 
not  see  that  there  is  any  substantial  differ- 
ence between  telUhg  the  Jury  that  they  are 
not  bound  to  beUev^  the  testimony  of  the 
defendant  and  telling  them  that  they  are 
not  bound  to  accept  his  statements  as  to  tbe^ 
truth.  It  is  also  strenuously  Insisted  by  coun- 
sel that  the  first  sentence  of  the  instruction 
is  wrong  because  it  contains  the  word  "per- 
mitted" or  "permission"  in  a  clause  which 
stated  that  "defendant  is  permitted  to  tes- 
tify in  Ills  own  behalf,  but  by  such  permis- 
sion, under  the  statute,"  etc.  The  word 
"permitted"  or  "permission"  was  used  in 
similar  instructions  which  were  held  rightly 
given  in  Hirschman  v.  People,  101  lU.  568, 
Rider  v.  People,  110  III.  10,  and  Padfield  v. 
People,  146  III.  660,  35  N.  E.  469.  The  Iden- 
tical instruction  so  complained  of  was  given 
on  behalf  of  the  state  in  People  v.  Turner, 
266  111.  694,  107  N.  E.  162,  Ann.  Cas.  1916A, 
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1062,  as  the  record  In  that  case  shows,  al- 
though It  Is  not  shown  In  the  opinion.  While 
all  of  the  crltldsnis  made  In  the  briefs  in 
this  case  were  not  there  passed  upon  by  the 
coart,  the  Instmctlon  in  that  case  was  held 
not  misleading  or  erroneous.  While  it 
might  be  held  that  the  wording  of  the  in- 
struction in  question  might  be  Improved  up- 
on, we  do  not  think  it  misled  the  jury  in 
any  of  the  particulars  claimed  by  counsel 
for  plaintlfTs  in  error.  The  reasoning  of 
this  court  In  People  t.  Turner,  supra;  Pad- 
field  T.  People,  supra,  and  People  t.  Duzan, 
272  111.  478,  112  N.  B.  815,  fully  answers 
the  criticism  of  counsel  as  to  the  misleading 
character  of  this  instruction. 

[7]  Counsel  for  plaintlfFs  in  error  further 
argue  that  the  court  erred  in  refusing  In- 
structlans  O,  H,  and  I  asked  on  behalf  of 
plaintiffs  in  error.  So  far  aa  these  refused 
instructions  stated  correct  principles  of  law, 
they  were  covered  by  other  instructions  giv- 
en on  behalf  of  plaintiffs  in  error. 

[t,  f ]  Counsel  further  argue  that  the  court 
erred  in  giving  the  Instructions  as  to  the 
form  of  the  verdict,  in  that  such  instructions 
were  in  such  form  that  the  Jury  would  un- 
derstand they  could  not  find  some  of  the 
.  plaintiffs  in  error  guilty  and  others  not 
guilty.  So  far  as  we  can  ascertain  from 
the  record,  no  request  was  made  by  plaintiffs 
In  error  to  give  any  instmctlon  clearly  stat- 
ing that  one  could  be  convicted  and  th& 
others  not.  rnrthermore,  we  cannot  see  how 
the  Jury  were  misled  or  any  of  the  plain- 
tiffs in  error  were  injured  because  of  the 
failure  to  give  such  an  instruction.  Under 
the  undisputed  facts  in  this  record,  if  one 
of  the  plaintiffs  in  error  was  guilty  all  were 
guilty,  and  if  one  was  not  gull^  the  other 
two  were  not. 

Tbe  trial  court  was  asked  on  the  part  of 
plaintiffs  in  error  to  give  instructicm  7, 
which  reads: 

"The  coart  Instructs  you  that  the  Indictment 
in  this  case  Is  no  evidence  of  guilt  apd  should 
not  be  so  considered  by  the  Jury,  And  no  ju- 
ror should  permit  hknaelf  to  be  influenced 
against  the  defendants  because  of  the  fact  that 
an  indictment  had  been  returned  against  th'em 
nor  because  of  the  nature  of  the  charge  made 
in  the  indictment." 


[10-12]  As  given  to  the  Jury  this  Instruc- 
tion had  the  last  sentence  entirely  stricken 
out  by  pen  lines  drawn  horizontally  through 
each  line  of  said  sentence,  but  the  lines  were 
80  erased  that  the  sentence  could  still  be 
read  and  understood  by  the  Jury.  The  first 
sentence  was  given  without  any  erasure.  It 
is  argued  by  counsel  for  plaintiffs  in  error 
that  this  last  sentence  was  so  stricken  out 
with  a  pen  by  the  court,  and  this  seems  to 
be  conceded  by  counsel  for  the  state,  al- 
though there  is  nothing  In  the  record  to  in- 
dicate whether  the  court  or  counsel  erased 
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the  last  sentence  in  said  instruction.  It  Is 
most  strenuously  insisted  that  the  giving 
of  this  instruction  so  modified  with  this 
erasure  would  mislead  the  jury  by  causing 
them  to  believe  that  while  the  indictment 
Is  not  evidence,  still  there  would  be  nothing 
Improper  in  permitting  themselves  to  be  in- 
fluenced by  the  fact  that  plaintiffs  in  error 
had  been  Indicted  and  were  charged  with  be- 
ing burglars.  Counsel  for  plaintiffs  in  er- 
ror state  that  the  practice  of  striking  out 
words  in  instructions  and  permitting  them 
to  go  to  the  jury  in  such  condition  that  the 
words  stricken  out  may  be  read  has  often 
been  condemned  by  this  court  However, 
they  dte  no  authority  In  support  of  this 
statement  We  have  frequently  held  that 
It  Is  no  part  of  our  duty  to  search  for  er- 
rors or  enter  upon  an  Independent  investi- 
gation of  the  court's  own  motion  in  order 
to  find  material  upon  which  to  base  a  judg- 
ment of  reversal.  Wickes  v.  Walden,  228  111. 
58,  81  N.  B.  798,  and  cases  there  cited. 
While  counsel  have  not  pointed  out  and  cit- 
ed authorities  in  support  of  this  position, 
we  have  investigated  the  point  in  question. 
Section  74  of  the  Practice  Act  (Hurd's  Stat 
1917,  p.  2244),  in  its  wording  seems  plainly 
to  imply  that  written  instructions  may  be 
given  as  modified.  Indeed,  the  only  practical 
way,  under  this  statute,  to  avoid  this,  would 
be  for  the  trial  judge  to  rewrite  every  in- 
Btroction  that  he  wished  to  modify  in  any 
wHy,  and  with  the  numerous  Instructions 
that  are  frequently  asked  by  counsel  in- 
criminal  as  well  as  civil  cases,  the  practice 
of  rewriting  all  modified  instructions  by 
the  trial  judge  would  be  found  very  difficult 
if  not  impossible.  Somewhat  similar  ques- 
tions have  been  raised  In  other  cases  In 
this  court  and,  so  far  as  we  are  advised,  a 
case  has  never  been  reversed  solely  because 
the  instruction  had  been  handed  to  the  jury 
aa  modified  by  inserting  or  striking  out  and 
without  being  rewritten.  See  Manrose  v. 
Parker,  90  IlL  581;  Union  Bailway  &  Trans- 
it Co.  V.  KaUaher,  114  111.  825,  2  N.  E.  77; 
Cobb  Chocolate  Co.  v.  Knndson,  207  111.  452, 
69  N.  E.  816;  Lelghton  v.  Obicago  Traction 
Co.,  235  111.  283,  85  N.  B.  309.  While  we  do 
not  approve  of  the  practice  of  modi^Ing  in- 
structions so  that  the  portions  attempted  to 
be  erased  still  remain  legible,  manifestly  any 
modification  of  this  kind  not  necessarily  mis- 
leading ought  not  to  reverse  the  case.  So 
long,  however,  as  the  laws  of  this  state  re- 
quire all  InstructionB  to  be  in  writing  when 
given  to  the  jury,  we  cannot  see  how  the 
practice  of  modifying  Instructions  by  the 
court  by  erasing  a  portion  and  perhaps  in- 
serting something  in  the  place  of  the  erased 
portion  and  leaving  the  erased  portion  in 
the  Instruction,  in  some  cases  possibly  legi- 
ble, can  be  prevented  in  all  cases.  The  eras- 
ed sentence  was  a  repetition  of  the  same 
thought  that  was  stated  in  the  first  sentence 
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that  was  left  In  the  instruction  unerased  and 
given  to  the  Jury. 

[IS,  14]  The  doctrine  attempted  to  be  set 
out  in  this  instruction,,  as  originally  pre- 
sented, was,  in  substance,  very  similar  to 
the  rule  frequently  stated  as  to  the  legal 
presumption  of  innocence  as  to  the  accused 
party  until  his  guilt  is  established  beyond  a 
reasonable  doubt  by  competent  evidence, 
and  the  Instruction  as  modified  still  was  in- 
tended to  convey  something  of  the  same  idea. 
There  can  be  no  question  that  an  indictment 
is  merely  an  accusation  or  charge  against 
the  accused  as  brought  by  the  grand  Jury, 
and  is  not.  In  itself,  evidence  that  the  ac- 
cosed  is  guilty  of  the  crime  charged,  but  that 
the  state  must  still  show  to  the  satisfaction 
of  the  Jury  beyond  a  reasonable  doubt  that 
the  accused  is  guilty  as  charged.  Padfield 
V.  People,  supra;  10  R.  C.  I*  871,  and  cases 
cited  in  notes  10  to  14,  inclusive;  Jones  on 
Elvidence  (2d  Ed.)  i  12.  This  rule  that  the 
accused  must  be  given  the  benefit  of  this  pre- 
sumption of  Innocence  until  the  jury  finally 
agree  upon  the  verdict  was  covered  by  sev- 
eral instructions  given  on  behalf  of  plaintiffs 
In  error.  The  instruction  given  for  them  Imr 
mediately  preceding'  the  modified  instruction 
complained  of  set  forth: 

That  it  was  the  duty  of  the  jury  "to  pre- 
sume the  defendants  [naming  them]  not  grUlty 
in  this  case;  that  it  la  your  duty  to  give  the 
defendants  the  benefit  of  this  presumption 
throughout  the  trial  of  the  case  and  when  you 
shall  have  retired  to  consider  of  your  verdict. 
The  presumption  of  Innocence  attends  the  ac- 
cused at  every,  stage  of  the  proceedings  until 
the  Jnry  agree  npon  a  verdict.  And,  farther,  it 
is  the  duty  of  the  jury  to  explain  the  evidence 
against  the  defendants  upon  the  hypothesis  or 
theory  that  the  defendants  were  not  present 
in  New  Holland  at  the  time  of  the  commission 
of  the  crime  charged  in  the  indictment  and  did 
not  commit  such  crime,  if  you  can  reasonably 
and  consistently  do  so  hi  the  light  of  the  whole 
evidence." 

Again,  instruction  11  given  on  their  behalf 
instructed  the  Jury  that  the  defendants  were 
not  required  to  prove  their  Innocence,  but 
that  the  prosecution  must  prove' their  guilt 
of  th6  identical  crime  charged,  in  manner 
and  form  as  charged  in  the  indictment,  be- 
yond all  reasonable  doubt,  or  else  they  should 
be  found  not  guilty.  'Other  instructions  giv- 
en on  behalf  of  plaintiffs  in  error  covered,  di- 
rectly or  indirectly,  the  doctrine  of  the 
presumption  of  innocence  and  that  the  ac- 
cused must  be  proven  guilty  beyond  all  rea- 
sonable doubt  in  order  to  convict  them.  It 
has  been  repeatedly  stated  by  this  court  that 
instructions  should  be  read  as  a  series.  As- 
suming for  the  purposes  of  this  case  that 
instruction  7  as  originally  proposed,  without 
any  modification,  stated  correct  principles 
of  law,  and  assuming  also  that  the  Jury  un- 
derstood that  the  court  had  modified  the  in- 
struction by  striking  out  with  a  pen  the 


last  sentence,  stiU  we  do  not  see,  in  view 
of  all  the  evidence  in  the  case,  read  in  the 
light  of  the  instructions  given  along  with 
tUs  modified  instruction,  how  the  Jury  could 
have  been  misled  In  any  way  to  the  injury 
of  the  plaintiffs  In  error,  or  any  one  of  them, 
by  the  modification  so  made.  Taking  all 
the  instructions  together,  along  with  this 
modified  instruction,  we  think  the  Jnry  would 
necessarily  understand  that  the  Indictment 
was  not  evidence,  and  that  the  accused  must 
be  presumed  to  be  innocent  until  they  were 
proven  guilty  by  the  evidence  in  the  record 
beyond  all  reasonable  doubt 

[16,  H]  Counsel  for  plaintiffs  in  error  ar- 
gue at  length  that  on  this  record  there  1» 
clearly  a  reasonable  doubt  as  to  the  guilt 
of  their  clients;  that  tills  court  has  fre- 
quently held  that  it  will  not  hesitate  to  re^ 
verse  a  Judgment  of  conviction  in  a  criminal 
case  where  the  evidence  on  which  it  is  based 
is  of  an  unsatisfactory  character  (Keller  t. 
People,  204  Dl.  604,  68  N.  E.  512;  Newman 
V.  People,  223  111.  324,  79  N.  E.  80;  People  v. 
Martellaro,  281  lU.  300,  117  N.  E.  1052^  or 
where  the  conviction  was  probably  due  to 
prejudicial  qr  incompetent  evidence  (Mooney 
V.  People,  111  lU.  388;  Campbell  v.  People, 
159  IlL  9,  42  N.  E.  123,  50  Am.  St  Rep.  134 ; 
Waters  v.  People,  172  HI.  367,  50  N.  E.  148). 
We  adhere  to  the  reasoning  laid  down  in 
the  decisions  Just  cited,  but  we  do  not  think 
that  the  reasoning  applies  on  the  record  in 
this  case.  This  case,  while  largely  depend- 
ing upon  circumstantial  evidence,  was  one 
in  which  it  was  peculiarly  within  the  prov- 
ince of  the  jury  to  say  whether  or  not  the 
circumstances  so  proven  showed  that  the 
plaintiffs  In  error  were  guilty  beyond  a  rea- 
sonable doubt.  Instruction  9  given  for  plain- 
tiffs In  error  told  the  jury  that,  if  it  was 
possible  to  account  for  the  facts  and  circum- 
stances proven  by  the  prosecution  upon  any 
reasonable  theory  other  than  the  guilt  of  the 
defendants,  consistent  with  the  evidence  In 
the  case,  then  it  was  the  duty  of  the  jurors 
to  so  account  for  it  and  find. the  defendants 
not  guilty.  The  theory  of  counsel  for  plain- 
tiffs in  error  on  the  trial  of  the  case  before 
the  Jury  and  here  is  that  plaintiffs  in  error 
went  out  on  the  morning  of  December  11th, 
at  4:30  o'clock,  to  hunt  rabbits  as  they  Jump- 
ed in  and  out  of  the  road,  while  counsel  for 
defendant  in  error  ridicule  'the  idea  that 
any  one  should  from  an  auto  hunt  rabbits 
as  they  were  Jumping  in  and  out  of  the 
road  In  the  early  morning,  and  urge  that  the 
Jury  evidently  did  not  believe  the  story  of 
Foster  in  this  regard.  There  is  no  question 
about  the  store  being  burglarized  on  the 
night  in  question  and  certain  goods  taken, 
and  that  the  burglars  were  not  familiar  with 
New  Holland  streets  and  its  surroundings  or 
they  would  not  have  driven  the  car  into 
the  blind  street,  which  necessitated  their 
going  into  Mangold's  cement  yard  and  turn- 
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tag  around,  rnithermiore,  there  can  be  no 
qnestion  that  the  burglars,  whoever  they 
•were,  traveled  east  on  the  road  from  New 
Holland  towards  Lincoln  as  far  as  the  north 
and  south  road  upon  which  the  broken  car 
of  plaintiffs  In  error  was  seen  in  the  early 
morning  of  December  11th,  adjoining  Hob- 
kirk's  farm.  ChaafTeur  Newman,  who  was 
sent  out  in  a  Ford  car  to  give  them  assist- 
ance, testified  positively  that  he  saw  In  a 
market  basket  in  the  car  which  was  in  the 
possession  of  plaintiffs  in  error  several  dozen 
eggs  and  some  butter  brlckS;  Eggs  and  but- 
ter bricks  had  been  taken  from  the  burglar- 
ized store. 

Counsel  for  the  plaintiffs  in  error  seem 
to  concede  that  Newman's  testimony,  if 
true,  tends  strongly  to  show  the  guilt  of 
plaintiffs  In  error,  but  they  argue  that  he 
had  very  little  opportunity  to  see  into  the 
car,  and  may  have  been  mistaken  both  as  to 
the  eggs  and  as  to  the  contents  of  the  car 
back  of  the  seat  and  the  box  or  thing  upon 
which  Clinton  was  lying,  and  that  the  testi- 
mony of  Foster  as  to  the  lunch,  as  corrobo- 
rated by  the  testimony  of  Famback,  account- 
ed for  this  basket.  It  may  be  said  in  this 
connection  that  there  was  no  testimony  by 
Famback  that  In  any  way  described  the 
basket  in  which  the  lunch  was  taken  away 
or  identified  It  vrlth  the  market  basket  In 
the  car  in  question. 

Counsel  for  the  state  also  argue  that  the 
story  of  Foster  that  they  turned  around  in 
the  road  about  a  mile  north  of  where  the 
broken  car  was  found,  next  to  Hobkirk's 
farm,  because  Wfehr  was  desirous  of  getting 
back  to  Springfield  to  work  by  8  o'clock,  is 
most  unreasonable  In  view  of  the  actions 
of  plaintiffs  in  error  at  the  time  and  after 
the  car  was  broken;  that,  if  Wehr  was  so 
desirous  of  getting  back  to  Springfield  to 
work  at  8  o'clock,  he  would  not  have  waited 
around  the  car  and  allowed  Foster  to  do 
all  the  arranging  about  getting  the  broken 
car  in,  but  would  have  endeavored  to  get 
back  to  Springfield  at  once  on  the  inter- 
urba!n  or  the  Alton  Railroad  from  Williams- 
▼ille;  that.  If  they  were  on  an  Innocent  er- 
rand, such  as  hunting  rabbits,  the  broken 
car  would  have  been  taken  at  once  to  the 
garage  where  it  was  ordinarily  kept.  In- 
stead of  leaving  It  In  the  alley  across  the 
street  from  Dawson's  to  whom  Foster  had 
first  telephoned  fOr  a  relief  car;  that  there 
was  no  reason,  If  they  were  on  an  innocent 
mission,  why  they  should  not  have  attempt- 
ed to  get  relief  from  a  garage  in  "Wllliams- 
vllle.  Foster  testified  he  did  attempt  to  get 
relief  from  a  garage  owner  in  WiUiamsviUe, 
and  was  told  by  the  garage  owner  that  be 
did  not  have  any  auto  fitted  for  that  work. 
There  Is  testimony  tending  to  show  that 
there  was  only  one  garage  at  the  time  In 
WiUiamsviUe,  and  the  owner  testified  that 


no  one  had  applied  to  him  for  any  reUef 
such  as  Foster  testified. 

[1 7, 1 8]  The  Jury  heard  and  saw  the  wit- 
nesses. In  cases  where  the  evidence  Is  con- 
flicting, depending  upon  the  credibility  ot 
opposing  witnesses,  the  finding  of  the  jury 
can  be  regarded  as  conclusive  unless  It  Is 
reasonably  clear  that  an  error  has  been 
committed.  It  is  only  where  the  court  Is 
able  to  say,  from  a  careful  consideration  of 
the  whole  of  the  testimony,  that  there  is 
clearly  a  reasonable  and  well-founded  doubt 
of  the  guilt  of  the  accused  that  It  vriU  In- 
terfere on  the  ground  that  the  evidence  does 
not  support  the  verdict  People  v.  Grosen- 
helder,  266  111.  324,  107  N.  R  607,  and  cases 
cited.  The  witnesses  testified  on  aU  the  con- 
flicting matters  before  the  jury,  and  the 
question  as  to  whether  or  not  F<»ter,  or  any 
of  the  other  witnesses,  told  the  truth  was 
prlmarUy  one  for  the  jury  to  pass  upon.  We 
Cannot  say  that  the  evidence  does  not  sup- 
port the  verdict. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  circuit  court  will  be 
affirmed. 
,  Judgment  affirmed. 


(288  111.  632) 
PAUL  V.  INDUSTRIAL  COMMISSION  et  al. 
(No.  12866.) 

(Snpreme  Court  of  Illinois.    June  18,  1919.) 

1.  Mabtxb  and  Servaitt  «=9417(7)  —  Woek- 
uen's  Comfensatiow  A<jt-^ubisdiotion  of 
CoiunssioN— Review. 

Though  the  sufficiency  of  evidence  before  the 
Industrial  Commission  is  not  subject  to  review 
where  there  is  any  evidence  to  establish  its  find- 
ings, queBtioDB  of  the  commission's  jurisdiction 
are  an  exception,  and  the  evidence  certified  In 
the  record  may  be  reviewed  and  weighed  to 
determine  whether  or  not  the  commission  has 
jurisdiction  to  apply  the  Compensation  Act  in 
any  given  case. 

2.  Master  and  Skbvant  «=»417(7)  —  Wobk- 
uen's  Gomfenbation  A(7r  —  Blkotion  — 
QuAsnoR  or  Fact. 

Whether  or  not  an  employer  has  elected  to 
operate  under  the  Compensation  Act  is  a  ques- 
tion of  fact 

3.  Master  and  Servant  «=>368— Wobkicbn's 
Compensation  Act— Eukh-ion  to  Cokb  Un- 
der. 

Where  an  employer,  on  receipt  of  demand 
from  the  Indastrial  (Commission  that  he  comply 
with  Workmen's  Compensation  Act,  S  26,  satis- 
fied the  commission  of  such  compliance,  and 
received  its  certificate  to  such  effect,  which  ac- 
tion on  his  part  he  explains  as  having  been  the 
result  of  his  determination  to  operate  under  the 
act,  he  cannot  be  heard  to  say  that  he  has  not 
elected  to  come  under  the  act  merely  because 
he  has  not  filed  formal  notice  of  election  with 
the  commission. 
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4.  JIasteb  and.  Servant  <S=>4ie— Wokkmen's 

Compensation    Act  —  Determination    of 

Persons  Entitled. 

Though  there  ia  no  contest  between  the  te- 

epective  dependent  relatives  of  the  deceased  em- 

ployg  as  to  the  dependents  entitled  to  payment 

of  award,  where  there  is  no  voluntary  payment 

on  the  part  of  the  employer  and  the  Industrial 

Commission  must  determine  the  compensation,  it 

.is  the  duty  of  the  commission  to  determine  the 

person  or  persons  entitled  to  the  compensation. 

Error  to  Circuit  Court,  Christian  County; 
J.  C.  McBride,  Judge. 

Proceedings  for  compensation  tinder  the 
Workmen's  Compensation  Act,  by  Charles  A. 
Simpson,  administrator,  for  the  death  of 
Carl  A.  Simpson,  the  employ^,  opposed  by  G. 
A.  Paul,  the  employer.  Compensation  was 
awarded  by  the  Industrial  Commission,  the 
^ward  was  afQrmed  by  the  circuit  court  on 
certiorari,  and  the  employer  brings  error. 
Reversed  and  remanded,  with  directions. 

John  J.  Priestley,  of  Chicago,  for  plalntifl 
In  error. 

J.  E.  Hogan  and  Arthur  Boe,  of  Vandalla, 
for  defendant  in  error. 

STONE,  J.  The  circuit  court  of  Christian 
county  affirmed  the  award  of  the  Industrial 
Commission  of  Illinois  in  favor  of  the  de- 
fendant In  error,  Charles  A.  Simpson,  ad- 
ministrator of  the  estate  of  Carl  A.  Simp- 
son, deceased,  for  injuries  received .  by  the 
deceased  while  in  the  employment  of  plain- 
tiff in  error.  The  administrator  flied  his 
application  for  adjustment  of  claim  with 
the  Industrial  Commission  on  behalf  of  the 
estate,  claiming  dependency  of  liimself  as 
father  of  the  deceased,  and  partial  dependen- 
cy of  Alice  M.  Simpson,  mother,  and  James 
D.  Simpson  and  Ruth  Simpson,  brother  and 
sister  of  the  deceased.  Upon  hearing  before 
the  arbitrator  duly  appointed  by  the  com- 
mission an  award  was  entered  In  favor  of 
the  applicant.  Upon  hearing  on  review  l>e- 
fore  the  commission  this  award  was  con- 
firmed. The  cause  was  brought  b^ore  said 
circuit  court  on  certiorari,  as  required  by 
the  statute,  and  upon  hearing  the  finding 
of  the  commission  was  affirmed.  The  circuit 
court  liaving  entered  a  certificate  that  the 
issues  herein  were  proper  to  be  reviewed  by 
this  court,  the  cause  Is  brought  here  by  writ 
of  error. 

It  Is  contended  by  the  plaintiff  In  error 
that  his  business  does  not  automatically 
come  under  the  Workmen's  Compensation 
Act  (Hurd's  Rev.  St.  1917,  c.  48,  §!  126-1521), 
and  that  he  did  not  elect  to  provide  com- 
pensation according  to  the  provisions  of  the 
act  by  filing  notice  of  such  election,  as  re- 
quired by  the  statute;  that  the  deceased  did 
not  leave  any  parent,  grandparent,  or  grand- 


child who  at  the  time  of  the  accident  In 
question  was  dependent  upon  his  earnings, 
as  provided  in  paragraph  (c)  of  section  7 
of  the  act;  that  the  Industrial  Commissicn 
erred  in  not  making  a  finding  as  to  the  de- 
pendents entitled  to  receive  compensation 
and  the  relative  dependency  of  such  de- 
pendents. 

Plaintiff  In  error  is  engaged  In  the  hard- 
ware, sheet  metal  work,  and  plumbing  busi- 
ness, and  said  business  is  conducted  in  one 
building  and  from  one  office.  The  employes 
work  wherever  they  are  assigned,  and  theie 
duties  are  not  restricted  to  any  one  part 
of  said  business.  The  deceased  was  employ- 
ed generally  in  the  different  departments  of 
said  business.  On  July  24,  1917,  he  was  kill- 
ed by  a  machine  which  fell  upon  Iilm  while 
he  was  assisting  at  loading  It  onto  a  wagon. 
This  machine  is  known  as  a  cornice  break 
and  weighed  about  one  ton. 

[1-3]  Plaintiff  in  error's  testimony  before 
the  arbitrator  on  the  hearing  in  this  cause 
was  to  the  effect  that  he  had  received  no- 
tice from  the  Industrial  Commission  to  make 
provision  for  accidents  or  Injuries  occurring 
In  connection  with  the  operation  of  his  busi- 
ness under  said  act;  that  he  had  complied 
with  said  notice  by  taking  out  indemnity 
insurance  under  the  aft,  and  had  a  certifi- 
cate from  the  commission  that  he  had  fully 
compUed  with  all  the  requirements  of  said 
act  This  certificate  of  the  Industrial  Com- 
mission was  offered  in  evidence,  and  Is  in 
the  following  language: 

"Ton  are  hereby  notified  that  the  Industrial 
Commission  has  approved  your  compliance  with 
section  26  of  the  Workmen's  Compensation  Act 
upon  proof  of  same  in  accordance  with  the  pro- 
visions of  said  act,  upon  the  16th  day  of  July, 
lfll7." 

The  plaintiff  In  error  also  stated  to  the 
arbitrator  on  the  hearing,  In  answer  to  the 
question,  "In  other  words,  you  concluded  to 
work  under  the  -  Workmen's  Compensation 
Act?"  "Yes,  and  I  received  a  certificate 
from  them."  This  is  presumptive  evidence 
of  the  filing  of  the  notice  of  election  as  re- 
quired by  law. 

Section  26  of  said  act  provides  that  an  em- 
ployer who  comes  under  section  3  of  the  act, 
or  who  elects  to  provide  and  pay  compen- 
sation provided  for  In  the  act,  "shall,  within 
ten  days  of  receipt  by  the  employer  of  a 
written  demand  by  the  Industrial  Board,  (1) 
file  with  the  board  a  sworn  statement  show- 
ing his  financial  ability  to  pay  the  compen- 
sation provided  for  in  this  act,  normally  re- 
quired to  be  paid;  or  (25  furnish  security, 
indemnity,  or  a  bond  guaranteeing  the  pay- 
ment of  the  employer  of  the  compensation 
provided  for  in  this  act  normally  required 
to  be  paid ;  or  (3)  insure  to  a  reasonable 
amount  his  normal  liability  to  pay  such  com- 
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pensatlon  In  some  corporation,  aaaodatlon  or 
organtsation  aatliorlzed,  Uceased  or  permit- 
ted to  do  Bucb  insurance  businees  In  this 
states 

While,  under  the  general  rule,  the  suiii- 
dency  of  evidence  before  the  Industrial  Com- 
mission is  not  subject  to  review"  where  there 
is  any  evidence  tending  to  estabUah  the  find- 
ings of  the  commission,  yet  questions  of  the 
commission's  Jurisdiction  are  an  exception  to 
this  rule.  The  evidence  certified  in  the  rec- 
ord may  be  reviewed  and  weighed  to  de- 
termine whether  or  not  the  commission  has 
Jurisdiction  to  apply  the  act  in  any  given 
case.  Thede  Bros.  v.  Industrial  Com.,  285 
111.  483,  121  N.  B.  1T2;  Hahnemann  Hospi- 
tal T.  Industrial  Board,  282  lU.  816,  118  N. 
E.  767.  Paragraph  (a)  of  section  1  of  the 
act  provides  the  method  by  which  the  em- 
ployer shall  give  notice  of  such  an  election, 
as  follows: 

"ESection  by  any  employer  to  provide  and  pay' 
compensation  according  to  the  proTigions  of  this 
act  shall  be  made  by  the  employer  filing  notice 
of  such  election  with  the  Industrial  Board." 

However,  whether  or  not  an  employer 
elects  to  operate  under  the  act  is  a  question 
of  fact  Paragraph  (a)  requires  that  notice 
of  such  election  shall  be  filed  with  the  com- 
mission but  does  not  prescribe  a  particular 
form  of  notice  to  be  used,  and  where  the  em- 
ployer, as  in  this  case,  upon  the  receipt  of 
a  demand  that  he,  comply  with  section  26, 
satisfies  the  commission  of  such  compliance 
and  receives  its  certificate  to  that  effect, 
which  action  on  his  part  he  explains  as  hav- 
ing been  the  result  of  his  determination  to 
operate  under  the  act,  he  cannot  be  heard 
to  say  that  he  had  not  elected  to  come  un- 
der the  act  merely  because  he  bad  not  .filed 
formal  notice  of  such  election  with  the  com- 
mission. The  Industrial  Commission  had 
Jurisdiction  In  this  case. 

The  plaintiff  in  error  having  elected  to 
come  under  the  Workmen's  Compensation 
Act,  it  Is  not  material  to  discuss  whether 
or  not  his  business  brought  blm  automatical- 
ly under  said  act. 

The  arbitrator  found  from  the  evidence 
that  the  deceased  left  him  surviving  his  fa- 
ther, mother,  brother,  and  sister;  that  the 
father  was  not  able  to  earn  sufficient  com- 
pensation to  support  himself  and  family; 
that  the  sister  was  a  minor  and  the  brother 
was  in  ill  health;  that  the  entire  earnings 
of  the  deceased  was  paid  to  the  mother,  to 
be  applied  to  the  necessary  support  and  liv- 
ing expenses  of  the  entire  family;  that  the 
other  brother  worked  a  portion  of  the  time, 
and  likewise  turned  over  bis  earnings  to 
the  mother  for  the  same  purpose;  that  the 
mother  had  no  money  In  the  bank ;  that  all, 
or  substantially  all,  of  the  earnings  of  the 
deceased  was  expended  In  the  support  of  the 
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family,  along,  with  other  moneys  given  to  the 
mother  by  the  father  and  the  other  brother; 
that  the  deceased  was  16  years  old  ^t  the 
time  of  the  Injury  resulting  in  death;  that 
the  injury  arose  out  of  and  in  the  course 
of  his  employment  with  the  plaintiff  In  er- 
ror. The  arbitrator  gave  the  minimum 
awar^  payable  In  276  weeks  at  $6  per  week, 
provided  In  paragraph  (c)  of  section  7  of 
the  act.  On  a  hearing  on  review  the  award 
of  the  arbitrator  was  confirmed  and  declar- 
ed to  be  the  decision  of  the  commission. 
There  was  competent  evidence  In  the  record 
upon  which  to  base  such  finding. 

[4]  The  award  was  allowed  to  the  admin- 
istrator. The  Industrial  Commission  in  al- 
lowing the  award  did  not  determine  which 
of  the  foregoing  relatives  were  dependent 
upon  the  deceased  employ^.  While  there  Is 
no  contest  between  the  respective  relatives 
as  to  the  dependents  entitled  to  the  payment 
of  the  award,  nevertheless  where  there  is  no 
volimtary  payment  on  the  part  of  the  an- 
ployer  and  the  Industrial  Commission  must 
determine  the  compensation.  It  Is  the  duty 
of  the  commission  to  determine  the  person 
or  persons  entitled  to  the  compensation. 
Smith-Lohr  Coal  Co.  v.  Industrial  Com.,  28« 
lU.  84,  121  N.  B.  23L 

The  Judgment  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  to  that 
court,  with  directions  to  remand  the  same 
to  the  Industrial  Commission  for  further 
proceedings  consistent  with  the  views  here- 
in set  forth. 

Reversed  and  remanded,  with  directions. 


(288  111.  442) 
PEOPLE  V.  JOHNSON.     (No.  12556.) 

(Supreme  Court  of  Hlinois.     June  18,   1919.) 

1.  OBnoRAL  Law  4d98S4— Tbui.  WiTHoinr 
JcBT  -'  Sdbiussion  ow  Pbopositions  of 
Law. 

Court,  trying  criminal  case  without  a  jury, 
properly  refused  to  pass  upon  propositicns  of 
law  submitted  to  it;  the  submission  of  propo- 
sitions of  law  being  inapplicable  to  such  case. 

2.  CoNsmctiTioHAi.  Law  «=>81  —  Poucb 
Power. 

The  police  power  of  a  state  is  an  attribute 
of  sovereignty,  and  exists  without  any  reserva- 
tion in  the  Constitution,  being  founded  on  the 
duty  of  the  state  to  protect  its  citizens  and  pro- 
vide for  the  safety  and  ^ood  order  of  society. 

3.  CONBTITUTIOHAI,  LAW  «=983(l)  —  PoLICB 
POWKB— BKSTBAINT    of   LIBERTY. 

The  mere  fact  that  a  law  restrains  the  lib- 
erty of  citizens  of  a  state  does  not  render  it 
unconstitutional. 

4.  GsBfiRAi.  Law  «=»21,  38— Offense  Mal- 
vu  PBOHiBmni— Scixnteb. 

The  Constitntion  does  not  require  that 
scienter  is  a  necessary  element  of  any  law  where 
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ah  offense  in  malum  prohibitum,  and  one  may  vi- 
olate the  law  without  any  Intent  to  do  bo. 

6.  OONfeXITDTIONAl  LAW  l3=S>81  —  POUCK 
POWEB— MOTOB  VbHICLES— DB8TBU0TI0N  OB 
CONCBAI.MKNT   OF  MANtTFACTUBEB'S  IdENTI- 

noATiON  Mask. 
Motor  Vehicle  Act,  J  15b,  making  it  a  crime 
to  have  possession  of  motor  vehicle  from  whidi 
manufacturer's  serial  number  or  any  other  man- 
ufacturer's identification  mark  has  been  remov- 
ed, defaced,  covered,  or  destroyed  for  purpose 
of  concealing  or  destroying  its  identity,  is  con- 
stitutional, being  a  valid  (exercise  of  police 
power. 

6.   CoNBTiTTinoNAL  LAW  ®=»258— DuE  Pro- 
cess—MoTOE      Vehicles— Manufactubeb's 
Identification  Mabk. 
Motor  Vehicle  Act,  {  15b,  making  it  a  crime 
to  have  possession  of  motor  vehicle  from  which 
manufacturer's  serial  number  or  any  other  man- 
ufacturer's identification  mark  has  been  remov- 
ed, defaced,  covered,  or  destroyed,  for  purpose 
of  concealing  or  destroying  its  identity,  does  not 
deprive   defendant,    convicted    thereof,    of    lib- 
erty or  property  without  due  process  of  law,  in 
violation  of  Const,  art.  2,  §  2,  and  Const.  IT.  S. 
Amend.  14. 

Error  to  Municipal  Court  of  Chicago; 
Jobn  Ridiardson,  Judge. 

_  Harry  Johnson  was  convicted  of  violating 
.  the  Motor  Vehicle  Law,  and  he  brings  error. 
Affirmed. 

See,  also,  285  111.  IM.  120  N.  E.  453. 

Fyfle,  Byner  &  Dale,  of  Chicago,  for  plain* 
tiff  in  error. 

Edward  J,  Brundage,  Atty.  €l«n.,  and  Mac- 
lay  Hoyne,  State's  Atty.,  and  Edward  C. 
Fitch,  both  of  Chicago  (Edward  E.  Wilson, 
of  Chicago,  of  Gotmsel),  for  the  People. 

THOMPSON,  J.  The  plaintiff  in  error, 
Harry  Johnson,  was  convicted  In  the  munic- 
ipal court  of  Chicago  of  a  violation  of  sec- 
tion 15b  ot  the  Motor  Vehicle  Law  (Burd's 
Stat  1917,  p.  2576),  and  was  sentenced  to 
pay  a  fine  of  $200  and  costs.  He  prosecutes 
this  writ  of  error  to  reverse  the  Judgment 
and  sentence  of  the  court 

The  facts  are  not  In  dispute.  The  plaintiff 
In'  error  was  the  general  manager  ef  the 
Commercial  Car  Unit  Company,  whose  place 
of  business  Is  located  In  Chicago.  The  com- 
pany was  engaged  in  the  business  of  attach- 
ing truck  units  to  pleasure  car  units  and 
making  of  them  commercial  trucks.  On  Jan- 
uary 5,  1918,  the  Ford  Motor  Company  de- 
livered sljc  new  Ford  cars  to  the  premises 
of  the  Commercial  Car  Unit  Company.  The 
plaintiff  In  error  thereupon  ordered  one  of 
his  workmen  to  Change  the  motor  numbers 
on  these  cars.  There  were  seven  figures  in 
each  of  the  numbers,  which  had  been  stamp- 
ed on  the  left-hand  side  of  each  of  these  mo- 
tors with  a  steel  die  by  the  Ford  Motor  Com- 
pany.    Following  directions  of  plaintiff  In 


error,  the  workmen  changed  the  motor  num- 
bers of  these  new  Ford  cars  by  hammering 
out  the  third  and  fourth  figures  and  stamp- 
ing different  figures  over  the  same  spots. 
The  first  two  and  last  three  figures  In  the 
number  were  not  touched.  No  explanation  la 
made  for  changing  the  numbers. 

The  only  question  before  us  Is  the  consti- 
tutionality of  said  section  15b  of  the  Motor 
Vehicle  Law,  which  provides: 

"Any  person  having  in  his  or  her  possession 
any  motor  bicycle  or  motor  vehicle  from  which 
the  manufacturer's  serial  number,  or  any  oth- 
er manufacturer's  trade  or  distinguishing  num- 
ber or  identification  mark,  has  been  removed, 
defaced,  covered,  or  destroyed  for  the  purpose 
of  concealing  or  destroying  the  identity  of  aaeh 
motor  bicycle  or  motor  vehicle  shall  be  liable  to 
a  fine  of  not  more  than  two  hundred  dollars 
($200)  or  imprisonment  in  the  county  jail  for 
a  period ,not  to  exceed  tdx  (6)  months,  or  both." 

It  Is  urged  that  this  section  of  the  statute 
violates  section  2  of  article  2  of  the  Constitu- 
tion of  this  state  as  well  as  section  1  of  the 
Fourteenth  Amendment  of  the  federal  Con- 
stitution, In  that  It  deprives  the  defendant 
of  his  Uberty  and  property  without  due  pro- 
cess of  law  and  denies  to  him  the  equal  pro- 
tection of  the  laws.  It  Is  contended  that  the 
statute  Is  an  arbitrary  and  unreasonable  ex- 
ercise of  the  police  power  of  the  state. 

[1]  At  the  close  of  all  the  evidence  plain- 
tiff in  error  submitted  eight  propositions  of 
law,  which  he  asked  the  court  to  hold  to  be 
the  law  as  applicable  to  the  case.  The  court 
marked  each  of  the  propositions  "Refused." 
It  will  be  unnecessary  to  discuss  this  action 
of  the  court  for  the  reason  that  we  have 
held  that  the  submission  of  propositions  of 
law  to  the  court  Is  Inapplicable  to  a  crimi- 
nal case,  where  the  same  Is  tried  by  the 
court  without  a  Jury.  People  v.  Taylor,  279 
lU.  481, 117  N.  E.  62;  Jacobs  v.  People,  218 
lU.  600,  75  N.  E.  1034 ;  Chicago,  Wilmington 
&  Vermilion  Coal  Co.  v.  People,  214  111.  421, 
73  N.  E.  770. 

Motions  for  a  hew  trial  and  In  arrest  of 
Judgment  were  made  and  overruled. 

[2, 3]  The  police  power  of  a  state  Is  an  at- 
tribute of  sovereignty,  and  exists  without 
any  reservation  In  the  Constitution,  being 
founded  on  the  duty  of  the  state  to  protect 
Its  citizens  and  provide  for  the  safety  and 
good  order  of  society.  The  mere  fact  that  a 
law  restrains  the  liberty  of  citizens  of  a 
state  does  not  render  It  unconstitutional.  In 
Hawthorn  v.  People,  109  111.  302,  50  Am. 
Bep.  610,  we  discussed  at  length  the  powers 
of  the  Legislature,  and  an  elaborate  repeti- 
tion of  that  discussion  would  serve  no  good 
purpose  here.  We  have  held  in  a  long  line  of 
decisions,  where  the  authorities  have  been 
collected  and  discussed,  that  It  Is  for  the 
Legislature  to  determine  when  the  condi- 
tions exist  calling  for  the  exercise  of  police 
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iwwer  to  meet  existing  evils,  and  when  the 
Leglslatare  has  acted  the  presumption'ls  that 
the  act  Is  a  valid  exercise  of  such  power. 
People  T.  Stokes,  281  111.  159,  118  N.  B.  87 ; 
People  T.  Hennlng  Co.,  260  111.  654, 103  N.  E. 
530,  49  L.  B.  A.  (N.  S.)  1206;  People  v.  El- 
lerding,  254  IlL  679,  98  N.  E.  982,  40  L.  R.  A. 
(N.  S.)  893. 

[4]  It  is  contended  by  plaintiff  in  error 
that  one  might  be  goilty  under  this  act  by 
baving  a  car  in  his  possession  from  which 
the  numbers  bad  been  removed  without  his 
knowledge.  The  Constitution  does  not  re- 
quire that  scienter  Is  a  necessary  element 
of  any  law  where  an  offense  is  malum  pro- 
hibitum. One  may  violate  the  law  without 
any  intent  on  his  part  to  do  so.  People  v. 
Nylin,  236  111.  19,  86  N.  E.  156;  People  v. 
Spoor,  236  HI.  230,  85  N.  B.  207,  126  Am. 
St  Rep.  197, 14  Ann.  Cas.  63&  Various  stat- 
utes of  this  state,  punishing  the  doing  of  acts 
without  requiring  allegation  or  proof  of  crim- 
inal intent  upon  the  part  of  the  doer,  have 
been  upheld  on  the  ground  that  they  were  a 
valid  exercise  of  the  police  power.  Magulre 
V.  People,  219  IlL  16,  76  N.  E.  67;  American 
Car  Co.  V.  Armentrant,  214  HI.  509,  73  N. 
E.  766;  Farmer  V.  People,  77  111.  322 ;  Mapes 
T.  People,  69  ni.  523 ;  Bells  v.  People,  4  Scam. 
498.  In  other  jurisdictions  laws  enacted  by 
the  Legislatures  punishing  the  doing  of  acts 
without  Intent  or  guilty  Icnowledge  on  the 
part  of  the  doer  have  been  held  to  be  valid 
enactments.  People  v.  Hatlnger,  174  Mich. 
833, 140  N.  W.  648 ;  Commonwealtti  v.  Mlzer> 
207  Mass.  141,  03  K  E.  249,  81  L.  B.  A.  (N. 
S.)  467,  20  Ann.  Cas.  1152. 

[8]  Laws  cannot  be  held  Invalid  merely  be- 
cause some  Innocent  person  may  possibly 
suffer.  The  principle  of  police  regulation  Is 
"the  greatest  good  to  the  greatest  number." 
The  essence  of  the  offense  contemplated  by 
section  15b  of  the  Motor  Vehicle  Law  con- 
sists in  the  "purpose  of  concealing  or  de- 
stroying the  Identity"  of  the  vehicle.  If  it 
could  be  shown  that  the  possession  of  an  au- 
tomobile with  mutilated  numbers  was  not 
for  the  "purpose  of  conceaUng  or  destroying 
the  identity"  of  such  automobile,  we  appre- 
hend that  a  prosecution,  not  to  say  a  con- 
viction, would  be  unlikely.  We  feel  that 
there  is  no  merit  in  the  contention  that  the 
enactment  of  this  statute  was  not  a  valid 
exercise  of  the  police  power  of  the  state. 
People  V.  Femow,  286  HL  627,  122  N.  E.  155. 

[6]  As  to  the  objection  to  the  validity  of 
the  statute,  to  the  effect  that  it  deprives  the 
defendant  of  his  liberty  and  property  with- 
out due  process  of  law  and  denies  him  the 
equal  protection  of  the  laws.  It  Is  sufficient 
to  say  that  we  have  bad  occasion  to  discuss 
these  constitutional  limitations  at  length  on 
prior  occasions,  and  a  reference  to  tbose  de- 
cisions, without  discussing  them,  will  show 
that  there  is  no  merit  in  this  contention. 


Burdlck  V.  People,  149  lU.  600,  38  N.  B.  948, 
24  L.  R.  A.  152,  41  Am.  St  Rep.  329 ;  Munn 
V.  People,  69  111.  80.  We  are  unable  to  see 
how  plaintiff-  in  error  was  deprived  of  any 
"liberty  or  property  without  due  process  of 
law."  The  act  does  not  deprive  him  of  the 
use  of  the  cars.  He  is  merely  prohibited 
from  changing  the  numbers  for  the  purpose 
of  destroying  the  means  of  identlflcation. 
What  loss  this  will  cause  him  Is  not  revealed. 
The  value  of  the  act  for  the  protection  of 
the  property  rights  of  the  citizens  in  general 
is  too  patent  to  need  discussion. 

We  think  that  the  act  is  a  valid  exercise 
of  legislative  power,  and  therefore  affirm  the 
judgment  of  the  municipal  court 

Judgment  affirmed. 


088  m.  447) 

PEOPLE  ex  rel.  COLEMAN,  Comity  Collec- 
tor, V.  LEAVEaJS  et  aL    (No.  12508.) 

(Supreme  Court  of  Illinois.    June  18,  1919.) 

1.  Dbairb   9s>14(4)— Pboceedinqs  fob  Fob- 

IIATION  OF  DiSTBIOT— L&OK  OT  JUBISDICXXOIT 
— COLLATEBAL  ATTACK. 

Where  the  court  in  an  original  drainage  dis- 
trict proceeding  was  without  jurisdiction  of  the 
subject-matter,  a  judgment  against  land  in  such 
proceeding  is  void,  and  may  be  attacked  in  a 
collateral  proceeding  without  resorting  to  ap- 
peal or  writ  of  error. 

2.  COTJBTS     «=»17   —   "JUBISniOTION    OF   SuB- 

jbct-Matteb." 
Jurisdiction  of  the  subject-matter  is  authori- 
ty to  hear  and  decide  a  cause,  and  does  not  de- 
pend on  the  correctness  of  the  decision  entered. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion of  the  Subject-Matter.] 

8.  Dbainst  «=s>14(4)— Fobication  of  Distbict 
—Objection  to  Jubibdiotion-— Review  of 
JunoMENT  m  CoiXi^tebai,  Pboceedino. 
Where,  on  petition  for  the  organization  of  a 
drainage  district  under  the  Levee  Act  of  1879, 
objectors  appeared  and  filed  objection  that  the 
county  court  was  without  any  jurisdiction  be- 
cause the  petition,  etc.,  granted  certain  discre- 
tionary powers  to  the  district  engineer,  and  such 
objection  was  overruled,  the  remedy  of  objectors 
was  to  seek  review  of  the  judgment  by  appeal 
or  writ  of  error,  and,  having  failed,  they  are 
precluded  from  having  such  review  in  collateral 
proceedings  against  their  lands  for  delinquent 
drainage  assessment 

Error  to  Carroll  County  Court;  R.  J.  Car- 
nahan.  Judge. 

Proceedings  to  collect  a  delinquent  drain- 
age assessment  by  the  People,  on  the  rela- 
tion of  John  A.  Coleman,  County  Collector, 
against  Norman  E.  Leavens  and  others.  To 
review  judgment  against ^thelr  lands,  defend- 
ants bring  error.    Affirmed. 
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Charles  C.  McMabon,  of  Fulton,  Jobn  D. 
Tarnbaugb,  of  Mt.  Carroll,  and  Jobn  L. 
Brearton,  of  Savannah,  for  plaintiffs  in  er- 
ror. 

F.  J.  Stransky,  of  Savannah,  for  defendant 
In  error. 

STONE,  J.  This  cause  comes  on  a  writ 
of  error  to  the  county  court  of  Carroll  coun- 
ty to  review  the  judgment  o£  said  court 
against  the  lands  of  the  plalhtiffs  in  error 
for  a  deUnqnent  annual  drainage  assessment 
levied  by  the  Savanna-Xork  drainage  dis- 
trict, located  in  said  county.  This  district 
was  organized  in  1906.  It  appears  that  the 
drainage  commissioners  of  the  district  on 
November  13,  1916,  filed  their  petition  In 
•aid  court  under  section  37  of  the  Levee  Act 
of  1879  (Laws  1879,  p.  181),  In  which  peti- 
tion changes  and  new  construction  were  ask- 
ed; also  authority  to  raise  by  assessmmt 
the  necessary  money  to  defray  the  expense 
thereof.  Objections  were  filed  to  that  pro- 
ceeding by  the  plaintifFs  in  error,  and  It  is 
admitted  that  all  the  plaintiffs  in  error  here 
appeared  In  the  county  court  on  the  hearing 
of  the  i)etltlon.  It  is  also  admitted  here 
that  they  filed  and  urged  against  granting 
the  petition  and  against  the  confirmation  of 
the  assessment  roll  the  same  objections  here 
urged ;  that  is,  that  the  county  court  is  with- 
out Jurisdiction  to  enter  any  order  on  the 
petition  or  to  authorize  the  commissioners 
to  make  such  extensions  and  repairs  or  to 
confirm  the  assessment  roll,  for  the  reason 
that  the  petition,  and  the  plans,  profiles,  and 
specifications  filed  therewith  and  made  a 
part  thereof,  granted  certain  discretionary 
powers  to  the  district  engineer;  that,  since 
the  Judgment  on  the  petition  was  void,  it 
could  not  become  the  basis  of  a  Judgment 
for  a  delinquent  annual  assessment;  that 
the  county  court  was  without  Jurisdiction 
of  the  subject-matter  of  the  petition. 

[1,2]  It  is  a  well-settled  rule  of  law  that, 
where  the  court  in  the  original  proceeding 
is  without  Jurisdiction  of  the  subject-matter, 
a  Judgment  against  land  in  such  proceeding 
Is  void,  and  may  be  attacked  in  a  collateral 
proceeding  without  resorting  to  an  appeal 
or  writ  of  error.  People  t.  Sangamon  and 
Drummer  Drainage  District,  253  111.  332,  97 
N.  B.  667;  Donner  v.  Highway  Com'rs,  278 
IlL  189,  115  N.  B.  831.  It  Is  admitted  that 
the  petition  was  filed  under  section  37  of  the 
Levee  Act  of  1879,  and  that  the  petition  con- 
tained the  necessary  statement  of  the  com- 
missioners as  provided  by  said  section  and 
contained  plats  and  profiles  as  provided 
thereby;  It  being  contended^  however,  that 
the  specifications  gave  the  engineer  discre- 
tion to  determine  numerous  questions  con- 
cerning said  improv«nent  Jurisdiction  of 
the  subject-matter  is  authority  to  hear  and 
decide  a  cause,  and  does  not  depend  on  the 
correctness  of  the  decision  entered.    People 


v.  Leonard,  270  HI.  169,  116  N.  IB.  623;  Peo- 
ple V.  Zimmer,  252  IlL  9,  96  N.  B.  629;  MlUer 
T.  Bowan,  251  la  344,  96  N.  B.  285;  People 
v.  Harper,  244  111.  121,  91  N.  BL  90;  Cleve- 
land, Cincinnati,  Chicago  9c  St  Louis  Bail- 
way  Co.  V.  Polecat  Drainage  District.  213 
IlL  83,  72  N.  B.  684;  People  ▼.  Talmadge, 
194  111.  67,  61  N.  B.  1049. 

In  the  case  of  People  t.  Leonard,  supra, 
a  petition  was  filed  under  section  69  of  the 
Levee  Act,  and  the  objection  was  urged  that 
the  court  was  without  Jurisdiction  to  hear 
the  same.  It  was  said  in  that  case  that, 
while  the  petition  was  filed  under  the  wrong 
section  of  the  statute,  and  the  levy  of  the 
assessment  was  void — 

"it  does  not  follow  that  the  court  was  without 
jurisdiction  to  make  any  order.  The  petition 
purported  to  Be  filed  under  section  37.  The 
court  had  jurisdiction  of  the  general  subject  of 
assessments  upon  lands  of  the  district  for  ad- 
ditional work  or  the  completion  of  any  work 
already  commenced  within  any  drainage  dis- 
trict to  insure  the  protection  or  drainage  of  the 
lands  in  the  district  The  petition  for  such  an 
assessment  gave  it  jurisdiction  over  the  particu- 
lar case.  The  petition  asked  for  an  order  which 
it  was  erroneous  for  the  court  to  make,  but 
the  general  subject  was  within  the  jurisdiction 
of  the  court  Its  order,  therefore,  however  er- 
roneous, was  not  subject  to  collateral  attack. 
The  remedy  of  the  appellees  was  a  writ  of  er- 
ror. They  cannot  avail  of  the  error  on  an  ap- 
plication for  judgment  against  their  lands  for 
the  installments  of  the  special  assessments." 

In  Miller  y.  Bowan,  supra,  the  distinc- 
tion betwe^i  the  jurisdiction  of  the  subject- 
matter  and  an  erroneous  exercise  of  Juris- 
diction is  laid  down,  as  follows: 

"A  judgment  or  decree  is  not  binding  upon 
any  one  unless  the  court  rendering  the  same  had 
jurisdiction  of  the  parties  and  the  subject-mat- 
ter of  the  cause.  The  court  did  have  jurisdic- 
tion of  the  parties,  and  the  appellant  who  is 
disputing  the  binding  effect  of  the  decree,  was 
one  of  the  complainants.  Jurisdiction  of  the 
subject-matter  is  the  power  to  adjudge  concern- 
ing the  general  question  involved,  and  if  a  bill 
states  a  case  belonging  to  a  general  class  over 
which  the  authority  of  the  court  extends,  the 
jurisdiction  attaches,  and  no  error  committed 
by  the  court  can  render  the  judgment  void.  If 
the  court  has  jurisdiction,  it  is  altogether  im- 
material, when  the  judgment  is  collaterally  call- 
ed in  question,  how  grossly  irregular  or  mani- 
festly erroneous  its  proceedings  may  have  been. 
The  judgment  cannot  be  regarded  as  a  nullity, 
and  cannot  therefore,  be  collaterally  impeached. 
Such  a  judgment  is  binding  on  the  parties  and 
on  every  other  court  unless  reversed  or  annulled 
in  a  direct  proceeding,  and  is  not  open  to  col- 
lateral attack.  If  there  is  a  total  want  of  ju- 
risdiction in  a  conrt  its  proceedings  are  an 
absolute  nullity  and  confer  no  right  and  af- 
ford no  protection,  but  will  be  pronounced  void 
when  collaterally  drawn  in  question.  Buck- 
master  V.  Carlin,  3  Scam.  104;  Swiggart  v. 
Harber,  4  Scam.  364  [39  Am.  Dec.  418] ;  Peo- 
ple V.  Sedye,  146  HI.  189  [32  N.  E.  458}; 
Clark  V.  People.  146  IlL  348  [35  N.  B.  60]: 
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CBrien  t.  People,  216  lU.  354  [75  N.  B.  108, 
108  Am.  St.  Rep.  219,  3  Ann.  Cas.  966] ;  Peo- 
ple V.  Talmadge,  194  111.  67  [61  N.  B.  1049]." 

[3]  Under  the  statnte  tbe  county  court  is 
vested  with  authority  to  hear  and  deter- 
mine petitions  for  the  organizing,  Improv- 
ing, extending  and  protection  of  drainage 
districts  and  lands  therein  by  virtue  of  the 
liBvee  Act  of  1879.  The  county  court'  had 
'jurisdiction  of  the  subject-matter  in  this 
case,  and  had  authority  to  hear  and  deter- 
mine the  matter  set  out  In  the  petition  filed 
In  November,  1916.  That  its  Judgment  on 
said  petition  may  have  been  erroneous  Is  a 
matter  not  open  for  discussion  on  collateral 
attack.  As  admitted  In  this  record,  all  of 
the  objectors  here  appeared  and  filed  this 
same  dbjection  In  the  proceedings  on  the  pe- 
tition and  have  had  their  day  In  court. 
Their  remedy  was  to  have  sought  a  review 
of  the  Judgment  on  the  petition  by  appeal 
or  a  writ  of  error.  They  are  precluded  from 
having  such  review  In  this  collateral  pro- 
ceeding. 

The  Judgment  of  the  county  court  will 
be  affirmed. 

Judgment  affirmed. 


<288  in.  (M) 

STATE  PUBLIC  UTILITIES  COMMISSION 
ex  rel.  BOARD  OF  TRADE  OF  CHICAGO 
V.  CLEVELAND,  C,  O.  &  ST.  I*  RI.  CO.  et 
•L    (No.  12181.) 

(Supreme  Court  of  niinois.    June  18, 1919.) 

1.  Cakbiebs  (3=>12(6%)  —  Fbeioht  Rates  — 
contbolling  considkbatiohs. 

The  convenience  and  necessity  of  the  public 
are  the  controlling  considerations  in  a  railroad 
Aright  rate  hearing  before  the  Public  Utilities 
Commission,  and  the  public  to  be  considered  is 
the  prodacer  of  the  grain,  rates  for  which  are 
sought  to  be  fixed,  and  its  oonsumei. 

2.  Cabbixbs  «=>12(6^)  — IteiOHT  — Fixino 
Rates  bt  ComnssiON— Absenok  of  Jubis- 
DicnoKAL  Requisites. 

Where  there  is  no  evidence  to  support  the 
jurisdictional  fact  that  public  convenience  and 
necessity  demanded  the  establishment  of  throogh 
routes  and  jmnt  rates  for  grain  fixed  by  the 
Public  Utilities  Commission  on  petition  of  a 
board  of  trade,  and  no  finding  by  the  commis- 
sion in  its  order  that  public  convenience  and 
necessity  demanded  such  rates,  the  circuit  court 
erred  in  confirming  tiie  commission's  order  fixing 
rates. 

Carter,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sangamon 
County;  B.  S.  Smith,  Judge. 

Proceedings  by  the  State  Public  Utilities 
Commission,  on  relation  of  the  Board  of 
Trade  of  Chicago,  against  the  (Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 


pany and  others.  From  Judgment  confirm- 
ing an  order  of  the  Commission,  the  Railway 
Company  and  others  appeaL  Reversed  and 
remanded,  with  directions. 

George  B.  Gillespie,  of  Springfield  (L.  J. 
Hackney,  F.  L.  Littleton,  and  C.  P.  Stewart, 
all  of  Cincinnati,  Ohio,  of  counsel),  for  appel- 
lants. 

Jeffery,  Campbell  &  Clark,  of  Chicago 
(James  Clarke  Jeffery,  of  Chicago,  of  coun- 
sel),, for  appellee. 

Edward  J.  Brundage,  Atty.  Gen.,  George 
T,  Buckingham,  of  Chicago,  William  E. 
Trautmann,  of  East  St  Louis,  Albert  D. 
Rodenberg,  of  Springfield,  and  Matthew 
Hills,  of  Chicago,  for  State  PubUc  UUUties 
Commission. 

THOMPSON,  J.  This  is  an  appeal  from 
the  circuit  court  of  Sangamon  county,  pros- 
ecuted to  review  the  Judgment  of  that  court 
confirming  an  order  of  the  Public  Utilities 
Commission. 

On  June  22, 1916,  the  board  of  trade  of  the 
dty  of  Chicago  filed  a  complaint  with  the 
Public  Utilities  Commission  In  which  it 
charged  that  the  rates  of  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany (hereinafter  called  the  Big  Four)  for 
the  transportation  of  grain  tn  carload  lots  to 
Chicago'  from  stations  located  on  its  several 
lines  in  Illinois  were  unjust,  unrea8(»iable, 
and  excessive,  and  that  excepting  from  a 
limited  number  of  stations  on  its  Chicago 
division,  said  railroad  company  had  bo  intra- 
state through  routes  between  said  points  and 
Chicago,  and  had  no  Joint  rates  on  grain 
and  grain  products  from  said  Illinois  points 
to  Chicago.  At  the  hearing  before  the  com- 
mission this  case  was  consolidated,  by  stlip- 
ulatlon,  with  the  case  of  Hurst  Bros.  & 
McNutt  and  Newlln  Bros,  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company,  which  complaint  raised  sub- 
stantially the  same  issues.  The  commission 
heard  evidence  and  entered  an  order  that 
the  Cleveland,  Cincinnati,  Chicago  &  St  Lou- 
Is  Railway  Company,  in  connection  with  the 
Atchison,  Topeka  &  Santa  FC  Railroad  Om- 
pany,  the  Chicago  &  Alton  Railroad  Compa- 
ny, the  Chicago  &  Eastern  lUlnols  Railroad 
Company,  the  C!hlcago,  Burlington  &  Quincy 
Railroad  (Jompany,  the  (Jhicago,  Rock  Island 
&  Pacific  Railway  Company,  the  Illinois  Cen- 
tral Railroad  Company,  and  the  Wabash 
Railroad  Company,  establish  and  put  into 
effect  Joint  rates  for  all  grain  moving  In  car- 
load lots  from  certain  x>olnts  mentioned  on 
the  several  divisions  of  the  Big  Four  to  the 
city  of  Chicago.  As  the  basis  of  the  order 
on  which  these  rates  were  established  the 
commission  fotmd  "that  the  rates  complained 
of  are  unjust  and  unreasonably  high." 

The  Big  Four  has  one  division  wholly  and 
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three  others  partly  In  the  state  of  IlUnola. 
Its  Chicago  division,  Including  a  branch 
known  as  the  Kankakee  &  Seneca  Railroad 
and  a  contract  arrangement  by  which  it 
reacihes  Chicago  over  the  Illinois  Central  Rail- 
road from  Kankakee,  extends  from  Seneca 
and  Chicago  through  Kankakee  and  Sheldon, 
111.,  to  IndlanaiMlis,  Clnctiinati,  and  Louis- 
ville. Its  Peoria  &  Eastern  division  stretches 
from  Peoria  111.,  across  the  state  through 
Danville,  111.,  and  then  east  to  Indiana  and 
Ohio  points.  Its  St.  Louis  division  runs 
from  East  St  Louis  through  Vermilion,  111., 
to  Indiana,  Ohio,  and  Michigan  x>olnts.  Its 
Cairo  division  extends  from  Cairo,  111.,  to 
DanvUle,  111.  Most  of  the  time  prior  to  1909 
the  Big  Four  maintained  Intrastate  through 
routes  and  joint  rates  on  carload  shipments 
of  strain  to  Chicago  from  stations  on  its  Illi- 
nois lines.  The  joint  rate  for  each  100 
pounds  to  Chicago  from  stations  on  the  Chi- 
cago division,  Greenwich  to  Seneca,  was  five 
cents,  on  the  Peoria  &  Eastern  division, 
Beckwlth  to  Peoria,  seven  cents,  and  on  the 
St  Louis  division,  Vermilion  to  East  St 
Louis,  eight  cents.  From  time  to  time  these 
intrastate  through  routes  and  joint  rates 
were  discontinued  by  the  Big  Four,  so  that 
none  remained  after  1909.  At  the  time  this 
complaint  was  filed  the  Big  Four  had  in  ef- 
fect a  rate  of  seven  cents  on  grain  In  car- 
load lots  to  Chicago  from  stations  on  the 
Kankakee  &  Seneca  Railroad — a  part  of  its 
Chicago  division.  There  were  no  other  in- 
trastate through  routes  between  points  on 
the  Big  Four  and  Chicago.  Frwn  points  on 
the  Peoria  &  Eastern  division  there  w.as  a 
joint  rate  of  ten  cents,  from  points  on  the  St 
Louis  division  there  was  a  joint  rate  of 
eleven  cents,  and  from  points  on  the  Cairo 
division  there  was  a  joint  rate  of  from  ten  to 
fourteen  cents,  aU  via  Danville  and  the  New 
York  Central  Railroad  to  Chicago-— an  inter- 
state route.  The  Intrastate  joint  rates  pro- 
posed by  the  complainant  and  which  were 
ordered  by  the  commission  are  Ave  cents 
from  stations  Greenwich  to  Seneca,  on  the 
Chicago  division,  and  seven  cents  from  sta- 
tions Beckwlth  to  Leslie,  on  the  Peoria  & 
Eastern  division,  and  seven  cents  from  sta- 
tions Vermilion  to  Mattoon,  and  eight  cents 
from  stations  Gays  to  East  Alton,  on  the  St. 
Louis  division*  and  rates  ranging  from. seven 
cents  to  eleven  and  eight-tenths  cents  from 
different  stations  on  the  Cairo  division  to 
Chicago.  The  Intrastate  through  routes  es- 
tablished by  the  order  of  the  commission  are 
all  two-road  hauls. 


It  is  contended  by  the  appellants  that  tba 
commission  was  without  jurisdiction  to  make 
the  order  establishing  through  routes  and 
joint  rates,  because  there  is  no  evidence  in 
the  record  showing  that  the  public  conven- 
ience and  necessity  demand  the  establishing 
of  such  through  routes  and  joint  rates,  and 
more  especially  because  there  is  no  finding 
by  the  commission  in  its  order  that  public 
convenience  and  necessity  demand  the  es' 
tablishing  of  through  routes  and  joint  rates. 
Appellee  Insists  that  the  finding  of  the  com- 
mission in  its  order  that  the  rates  complain- 
ed of  are  unjust  and  unreasonably  high  is 
sufficient  to  support  the  jurisdiction  of  the 
commission  in  entering  said  order,  and  that 
it  is  unnecessary  to  show  that  the  public  con^ 
venience  and  necessity  require  the  establish- 
ment of  said  through  routes  and  joint  rates. 

[1]  In  State  Public  UtUiUes  Com.  v.  Tole- 
do, St.  Louis  &.  Western  Railroad  Co.,  286 
111.  582,  122  N.  E.  158,  we  reviewed  the  au- 
thorlties  extensively,  and  there  held  that 
the  proof  should  show,  and  that  the  commis- 
sion should  find,  that  the  public  convenience 
and  necessity  demanded,  before  the  conmiis- 
sion  is  authorized  to  establish,  a  through 
route  and  joint  rate,  either  because  the  rate 
charged  is  unjust,  unreasonable,  or  exces- 
sive, or  because  there  is  no  satisfactory 
through  route  or  joint  rate  in  existence.  The 
convenience  and  necessity  of  the  public  are 
the  controlling  considerations  in  a  bearing 
of  this  character,  and  the  public  to  be  consid- 
ered is  the  producer  of  the  grain  and  the 
consumer  of  It  A  careful  reading  of  the 
case  just  cited,  where  the  reasons  for  our 
conclusion,  are  set  forth,  will  show  clearly 
that  this  order  cannot  stfnd. 

[2]  In  this  record  there  is  no  evidence  to 
support  the  jurisdictional  fact  that  public 
convenience  and  necessity  demand  the  estab- 
lishment of  through  routes  and  joint  rates, 
and  there  is  no  finding  by  the  commission  la 
its  order  that  the  public  convenience  and  ne- 
cessity demanded  a  through  route  and  joint 
rate,  and  therefore  the  circuit  court  erred 
in  confirming  the  order  of  the  commission. 

The  judgment  of  the  circuit  court  is  r». 
versed,  and  the  cause  is  remanded,  with  di- 
rections to  set  aside  the  order  without  preju- 
dice to  the  power  of  the  commission  to  enter- ' 
tain  a  new  proceeding,  either  on  complaint  or 
on  its  own  motion. 

Reversed  and  remanded,  with  directions. 

GARTER,  J.,  dlssentlnc- 
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SHELDON  et  «1.  ▼.  ROCKFORD  &  L  ET.  00. 
(No.  12391.) 

(Sapreme  Court  of  lUinoia.     June  18,  1919.) 

1.  MUNIOIPAI,    OOBPORATIONS    «=s>667(2)— VA- 
CATION OF  Plat— Statotb. 

Under  Hnrd's  Rev.  St.  1917,  c.  109,  }{  6, 
7,  a  railway  which  owned  the  territory  within 
the  part  of  a  plat  sought  to  be  vacated  had 
authority  to  execute  a  deed  of  vacation  if  it  did 
not  violate  the  rights  of  other  proprietors  in 
the  plat  and  the  vacation  did  not  close  or  ob- 
struct any  public  highway  laid  oat  according 
to  law. 

2.  MUNICIPAI,       COKPOBATIONB      4=9667(2)    -. 

Stbeetb  —  Vacation  of  Platted  SnBDivi- 

fllON-^NONVIOLATlON  OF  LeOAL  RIGHTS. 

Legal  rights  of  complainants,  proprietors  of 
lots  in  a  platted  subdivision,  heli  not  violated 
by  vacation  of  part  of  the  plat  by  defendant 
railway  which  owned  it,  so  as  to  prohibit  the 
vacation  under  Hurd's  Rev.  St  1917,  c.  109,  g§ 
6,  7,  complainants  not  being  deprived*  of  access 
to  their  lots  by  the  vacation  of  certain  stub  ends 
of  streets,  while  their  access  to  a  river  was 
only  affected  by  requiring  them,  instead  of 
passing  through  the  vacated  premises,  to  travel 
a  little  farther  and  reach  the  river  north  and 
south  of  the  vacated  territory. 

3.  Dedication  ®=»29— Vacation  of  Plat  bk- 
FOBE  Acceptance. 

An  owner  of  land  could  not  compel  the  mu- 
nicipality to  accept  streets  as  platted,  and  as 
there  must  be  an  acceptance,  by  improvement  or 
otherwise,  before  the  fee  will  pass  to  the  city, 
until  that  is  done  the  plat  may  be  vacated  by 
the  owner. 

Appeal  from  Circuit  Conrtv  Winnebago 
County;   Oscar  B.  Heard,  Jndge. 

Suit  by  W.  D.  Sbeldon  and  others  against 
the  RocUord  So  IHtemrban  Railway  Com- 
pany, li'rom  decree  dismissing  tbe  Mil,  com- 
plainants appeal.    AflBLrmed. 

David  D.  Madden,  of  Rockford,  for  appd- 
lants. 

Fisher,  North,  Welsh  A  I^lnscott,  of  Rock- 
ford,  for  appellee. 

FARMBR,  J.  This  Is  an  appeal  from  a 
decree  of  the  drcnlt  court  of  Winnebago 
county  sustaining  a  demurrer  to  and  dismiss- 
ing a  bill  In  chancery  filed  by  appellants, 
praying  that  appellee  be  required  to  remove 
fences  and  other  obstructions  from  certain 
streets  and  alleys  in  Harlem  Park  subdlvl- 
elon  to  the  city  of  Rockford. 

The  litigation  involves  tbe  validity  of  a 
deed  of  vacation  to  part  of  tbe  plat  of  Har- 
lem Park  subdivision.  Tbe  land,  before  It 
was  platted  Into  lots,  blocks,  streets,  and 
alleys,  was  purchased  by  W.  H.  McCutcban, 
who  gave  a  mortgage  on  the  tract  to  secure 
part  of  the  purchase  money.    The  mortgage 
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provided  that  In  case  the  tract  of  land  was 
platted  Into  lots  and  blocks  and  the  mort- 
gagor should  sell  some  of  tbe  lots,  the  mort- 
gagee would  release  the  lots  so  sold  from  the 
lien  of  th«  mortgage.  In  August,  1890,  Mc- 
Cutcban and  wife  platted  the  tract  of  land 
Into  blocks,  lots,  streets,  and  alleys,  which 
plat  was  duly  acknowledged  and  recorded. 
The  tract  of  land  abutted  tbe  west  bank  of 
Rock  river  at  a  place  where,  as  shown  by  the 
plat  In  the  record,  there  is  a  considerable 
bend  In  the  river  to  the  east,  and  blocks  1, 14, 
and  16  lay  farthest  east  in  the  bend  and  next 
to  tbe  river.  Strips  are  shown  on  tbe  plat' 
of  th^  subdivision  running  east  and  west 
between  blocks,  as  Avenues  A,  B,  C,  and  D 
and  Brown  avenue.  Tbe  plat  shows  these 
streets,  as  well  as  streets  both  north  and 
south  of  them,  extend  east  to  the  river  or  to 
Harlem  boulevard,  which  Is  next  to  the  river 
bank  and  runs  in  a  general  north  and  south 
direction  parallel  with  the  river.  Blocks  1, 
14,  and  15  abut  west  on  Belmont  sti'eet,  as 
shown  by  tbe  plat  Avenue  C  runs  east  and 
west  between  blocks  14  and  IS,  and  Avenue 
D  east  and  west  between  blocks  1  and  14. 
Avenue  B  runs  east  and  west  along  the  south 
end  of  block  15,  and  Brown  avenue  along  the 
north  end  of  block  1,  and  all  the  avenues 
terminate  on  the  east  at  the  river  or  Harlem 
boulevard  above  mentioned.  The  mortgage 
given  on  the  tract  before  Its  subdivision  by. 
McCutcban  and  wife  was  foreclosed,  except 
as  to  lots  which  had  been  previously  sold. 
They  were  not  affected  by  the  foreclosure  de- 
cree. No  lots  In  blocks  1, 14,  and  15  had  been 
sold  prior  to  the  foreclosure,  and  at  the  sale 
under  the  foreclosure  decree  the  defendant, 
the  Rockford  &  Interurban  Railway  Com- 
pany, purchased  all  three  of  said  blocks,  and 
subsequently  acquired  a  deed  for  them.  May 
9,  1910,  defendant  filed  a  vacation  deed,  va- 
cating all  that  part  of  the  subdivision  desig- 
nated on  the.  plat  lying  east  of  the  east  line 
of  Belmont  street,  including  the  portions  of 
Avenues  B,  C,  D,  and  Brown  avenue  and 
alleyways  east  of  Belmont  street  Com- 
plainants each  own  one  or  more  lots  lying 
west  of  Belmont  street,  which  street  is  not 
aftected  by  tbe  vacation.  Seven  of  the  lots 
front  on  the  west  side  of  that  street  Three 
of  them  lie  a  block  further  west,  and  one  of 
them  is  four  blocks  west  of  Belmont  street. 
The  deed  vacates  the  ends  of  all  streets  and 
alleys  east  of  Belmont  street  from  Brown 
avenue  on  the  north  to  Avenue  B  on  the 
south,  which  would  prevent  complainants' 
access  to  the  river  by  means  of  these  avenues. 
The  territory  vacated  is  only  one  block  wide 
and  three  blocks  long  from  north  to  south, 
and,  as  before  stated,  It  lies  next  to  the  river, 
which  would  still  be  accessible  to  complain- 
ants either  north  or  south  of  the  vacated 
territory,  but  most  of  them  would  be  re-, 
quired  to  travel  a  little  farther  for  that  pur- 
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poae.  Defendant  was  tbe  sole  owner  of  all 
the  lots  and  blocks  sought  to  be  vacated. 

[1]  Section  6  of  chapter  109  of  Hurd's 
Statutes  prescribes  when,  by  whom,  and  how 
an  entire  plat  may  be  vacated.  Section  7  au- 
thorizes the  vacation  of  part  of  a  plat  by  the 
owner  in  manner  prescribed  in  section  6,  pro- 
vided the  vacation  does  not  abridge  or  de- 
stroy the  rights  or  privileges  of  other  pro- 
prietors tn  su<A  plat,  and  it  Is  further  pro- 
vided that  nothing  In  said  section  shall  au- 
thorize closing  or  obstructing  any  public 
highway  laid  out  according  to  law.  Defend- 
ant, being  the  owner  of  the  territory  within 
the  part  of  the  plat  sought  to  be  vacated, 
had  authority  to  execute  the  deed  of  vaca- 
tion if  it  did  not  violate  the  rights  of  other 
proprietors  in  the  plat,  and  the  vacation  did 
not  dose  or  obstruct  any  public  highway 
laid  out  according  to  law.  The  statute  gov- 
erning tliis  subject  has  been  considered  by 
this  court  a  number  of  times.  Littler  v.  City 
of  Lincoln,  106  lU.  353 ;  Heppes  Co.  v.  City 
of  Chicago,  260  lU.  S06,  108  N.  B.  455;  Chi- 
cago Anderson  Pressed  Brick  Co.  v.  City  of 
Chicago,  138  111.  628,  28  N.  B.  756 ;  Consum- 
ers' Co.  V.  City  of  Chicago,  268  lU.  113,  108 
N.  E.  1017;  IlUnois  Western  Electric  Co;  v. 
Town  of  Cicero,  282  lU.  468,  118  N.  R  735. 
These  decisions  render  unnecessary  and  in- 
appropriate further  discussiim  of  the  con- 
struction and  meEining  of  the  statute. 

[2]  Complainants  contend  their  right  as 
proprietors  of  lots  in  tbe  subdivision  are  vio- 
lated by  vacation  of  part  of  the  plat;  also 
that  the  vacation  deed  purports  to  vacate 
streets  and  alleys,  and  was  Illegal  for  the  rea- 
son the  streets  and  alleys  belonging  to  the 
municipality  and  no  action  had  been  taken 
by  the  public  authorities  to  vacate  them. 
Complainants  are  not  deprived  of  ingress  to 
and  egress  from  their  lots  by  the  vacation  of 
the  stub  ends  of  the  streets  east  of  Belmont 
street  Their  access  to  the  river  is  only  af- 
fected to  the  extent  that  Instead  of  passing 
east  through  the  vacated  premises  they  are 
required  to  travel  a  little  farther  and  reach 
the  river  north  or  south  of  the  vacated  terri- 
tory. It  is  not  claimed  there  is  any  bridge 
across  the  river  reached  by  any  of  tbe  va- 
cated streets  or  that  the  land  on  the  other 
side  of  the  river  has  ever  been  platted.  "The 
rights  or  privileges  of  other  proprietors  in 
tbe  plat  which  tbe  statute  protects  are  neces- 
sarily legal  rights  and  privileges,  and  such 
parties  cannot,  therefore,  be  affected  by  the 
closing  of  streets  not  adjacent  to  their  prop- 
erty nor  directly  affording  access  thereto  and 
egress  therefrom."  Littler  v.  City  of  Lincoln, 
supra. 

[3]  It  is  not  alleged  in  the  bill  or  claimed 
in  argument  that  the  streets  and  alleys  va- 
cated were  ever  Improved  by  the  public  au- 
thorities or  that  'they  had  done  anything  to 
indicate  acceptance  of  them  as  streets  and 


alleys.  The  owner  could  not  compel  the 
municipality  to  accept  the  streets  and  as- 
sume the  burden  of  maintaining  them,  but, 
as  a  matter  of  law,  there  must  be  an  accept- 
ance before  the  fee  will  pass  to  the  city. 
Heppes  Co.  v.  City  of  Chicago,  supra.  The 
streets  and  alleys  vacated  by  the  deed  were 
not  public  highways  laid  out  according  to 
law.  Chicago  Anderson  Pressed  Brick  Co.  v. 
City  of  Chicago,  supra.  A  fair  and  reason- 
able construction  of  the  deed  Includes  not 
only  the  streets  and  alleys,  but  all  the  prop- 
erty belonging  to  defendant  in  that  part  of 
the  plat  vacated. 

Tbe  decree  of  tbe  circuit  court  is  affirmed. 

Decree  affirmed. ' 


(W  ni.  «M) 
FARMER  et  aL  v.  FOWLEB  et  aL 
(No.  12692-93.) 

(Supreme  Court  of  Illinois.     June  18,   1919.) 

1.  Equity    ®=9263   —   Answer    Not   Filed 
Within  Time — Striking  fbom  Files. 

Wliere  defendants  did  not  file  their  answer 
nntil  the  day  after  the  10  days  allowed  them 
under  Practice  Act,  f  44,  to  plead,  tbe  ansiser 
was  properly  stricken,  thongli  filed  before  de- 
fault was  taken,  and  tlie  court,  in  denying  mo- 
tion to  set  aside  order  striking  answer,  did  not 
abuse  its  discretion,  where  defendants  made 
no  showing  as  to  why  they  were  late  in  filing 
answer,  or  that  they  were  acting  in  good  faith 
in  asking  to  have  the  order  set  aside. 

2.  Appeal  and  Ebbob  «=s>714(4)  —  Statb- 
VENTB  Not  in  Recobd. 

The  Supreme  Court  is  bound  to  try  the 
case  on  the  record  and  not  on  statements  made 
outside  of  the  record  by  counsel  for  dtber 
side. 

8.  EtMJiTT  «=>263— Pleadino  Not  Filed  in 
Tnoi— STBIB3NO  ON  Motion. 
The  general  rule  seems  to  be  that  where 
the  time  for  pleading  has  expired  and  the  party 
has  filed  a  pleading  without  leave  of  the  court 
and  without  consent  of  the  adverse  party,  the 
filing  is  an  irregularity  which,  if  not  waived, 
renders  the  pleading  liable  at  the  discretion  of 
the  court  to  be  stricken  on  motion,  or  to  be  dis- 
regarded, or  treated  as  a  nullity. 

A.  EcfuiTy  €=>321— Tnis  roB  Filing  Plbau- 

ING — DiSCBETION. 

If  the  time  is  not  fixed  by  statute  or  rule, 
the  pleading  must  be  filed  within  a  reasonable 
time,  and  what  is  a  reasonable  time  is  a  ques- 
tion addressed  to  the  discretion  of  the  court; 
any  such  a  statute  or  rule  is  merely  directory, 
and  time  may  be  extended  by  court  in  its  dis- 
cretion. 

5.  CouBTS  «=>78— Rules  fob  Pleadin&-^3b- 

JECT. 

Rules  of  pleading  and  practice  should  fa- 
cilitate getting  at  the  real  facts  in  an  orderly 
manner,  and  should  promote  and  not  impede 
the  administration  of  justice. 
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9,  Equttt  «=>iai— Plkadino  Ajtkb  Bxpi- 
BATiON  OE  Time. 
After  the  expiration  of  role  to  plead,  defend- 
ant has  no  right  to  plead  without  leave  of  the 
court;  and,  while  the  court  may  daring  the 
term,  on  good  cause  shown,  rule  liberally  in  al- 
lowing pleadings  to  be  filed,  the  persons  who 
ask  for  such  extension  are  asking  a  favor,  and 
should  ordinarily  show  some  good  reason  for 
their  request 

7.  Appeal  aivd  Ebbob  «s>g56(l),  967(1>— 
Mattbbs  of  Discbbtion— Rbview. 

Discretion  of  court  in  setting  aside  a  de- 
fault judgment  or  giving  time  to  plead  is  not 
reviewable  on  appeal,  except  for  abuse. 

8.  Appeai.  and  Ebbob  9=»1042(1)— Failubx 
TO  GiVB  Notice  to  Advebse  Pabtt— Habm- 
LESs  Ebbob. 

Whether  trial  court  violated  its  own  rules 
in  not  requiring  notice  to  be  given  defendants 
6efore  striking  answer  is  immaterial;  defend- 
ants having  had  a  hearing  upon  the  merits  of 
the  question  on  their  motion  and  request  to  set 
aside  order  striking  answer  and  for  leave  to 
refile  their  answer. 

9.  Evidence  «=»543(2)— Opinion— Competen- 
cy of  WiTNEBs— Amount  of  Soucitob'b 
Pees. 

One  who  had  been  master  in  chancery  of 
the  court  was  competent  to  judge  from  the 
knowledge  so  obtained  what  would  be  the  usual 
and  customary  solicitor's  fees  in  that  county 
for  the  work  indicated  by  the  files. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  take 
County;  0.  C.  Edwards  and  B.  K.  Welsh, 
Judges. 

Two  bills  between  Giles,  S.  Farmer,  trustee, 
and  others  and  Mary  E.  Fowler  and  others. 
From  each  of  the  decrees  rendered  for  com- 
plainants, an  appeal  was  taken  to  the  Appel- 
late Court,  where  both  decrees  were  affirmed, 
and  defendants  appeal,  the  causes  being  con- 
solidated and  beard  as  one  on  appeaL  Af- 
firmed. 

S.  H.  Blodc,  of  Waukegan,  for  appellants. 
Cooke,  Pope  &  Pope,  of  Wankegan,  for  ap- 
pellees. 

CABTEB,  3.  This  was  a  bill  filed  In  the 
circuit  court  of  Lake  county  to  foreclose  a 
trust  deed  given  by  appellants  to  Giles  S. 
Farmer,  trustee,  to  secure  a  note  for  $3,500. 
Another  bill  was  filed  In  the  same  court  to 
foreclose  another  trust  deed  for  $3,700,  se- 
cured on  other  real  estate  In  said  county,  the 
parties  to  both  proceedings  being  the  same. 
After  the  pleadings  were  settled  in  both 
these  cases  they  were  referred  to  a  master  in 
chancery  to  take  proof,  and  the  master  re- 
ported, recommending  the  foreclosure  of  both 
trust  deeds.  From  each  of  these  decrees  an 
appeal  was  taken  to  the  Appellate  Court  for 
the  Second  District,  and  both  decrees  were 


affirmed.  The  Appellate  Court  granted  a  cer- 
tificate of  Importance,  and  both  cases  have 
l)een  brought  to  this  court  on  appeaL 

The  same  material  facts  and  legal  ques- 
tions being  involved  in  both  cases,  the  two 
causes  have  been  consolidated  here  on  mo- 
tion and  beard  as  one  cause.  For  convenience 
we  shall  consider  the  consolidated  cases  as 
if  they  were  only  one  foreclosure  proceeding. 

Appellee  the  Security  Savings  Bank  was 
the  owner  of  the  notes,  and  its  president, 
Giles  S.  Farmer,  was  named  as  trustee  in 
the  trust  deeds.  The  biUs  were  filed  at  the 
March  term  of  the  Lake  county  drcnit  court. 
Appellants  appeared  by  counsel  on  the  first 
day  of  the  term,  and  obtained  'leave  to  plead 
within  10  days.  The  day  after  said  10 
days  had  elapsed  appellants  filed  answers, 
denying  that  they  made  the  notes  and  trust 
deeds.  This  denial  was  in  short  form,  with 
no  attempt  to  explain  the  situation.  Two 
days  thereafter,  March  16th,  the  appellees' 
solicitor  appeared  before  the  court  withont 
any  previous  notice  to  appellants  or  their 
solicitor,  and  without  the  presence  of  either 
in  court,  and  moved  the  court  to  strike  the 
answers  from  the  files  on  the  ground  that 
they  were  not  filed  within  the  10  days.  The 
motion  was  allowed  and  the  answers  strick- 
en from  the  files,  and  an  order  was  thereup- 
on entered,  defaulting  appellants  and  refer- 
ring the  cause  to  a  master  in  chancery.  On ' 
March  19,  1918,  app^ants  by  tbelr  solicitor 
api>eared  before  the  court,  having  thereto- 
fore served  notice  upon  opposing  counsel  and 
moved  to  set  aside  and  vacate  the  order  of 
March  16th,  which  strdck  the  answers  from 
the  files  and  ordered  default  and  reference. 
This  motion,  after  hearing  and  argument, 
was  denied,  and  the  cause  then  proceeded  to 
be  heard  before  the  master  in  chancery,  testi- 
mony being  taken  and  a  report  being  there- 
after made  by  the  master,  recommending  a 
decree  of  foreclosure  and  the  allowance  ol 
solicitors'  fees  for  appellees.  Objections  were 
filed  to  the  master's  report,  which  were  over- 
ruled, and  appellants  thereafter  appeared 
before  the  chancellor  in  the  circuit  court  and 
filed  exceptions,  which  were  also  overruled 
and  decree  entered  in  accordance  with  the 
master's  report,  including  the  amount  due 
as  solicitors'  fees  to  be  taxed  as  costs. 

[1]  Appellants  made  no  attempt  to  show 
the  trial  court  any  reason  why  the  answer 
was  not  filed  in  time,  or  that  they  had  a 
meritorious  defense,  but  contended  there,  as 
they  do  here,  that,  having  filed  their  answer 
before  the  default  was  taken,  It  was  legally 
filed,  though  a  day  after  the  time  granted  in 
which  to  file  it  The  controlling  question,  it 
is  conceded  by  both  .parties,  is  therefore 
whether  under  proper  practice  an  answer  can, 
as  a  matter  of  right  and  of  course,  be  filed 
after  the  expiration  of  the  time  given  in 
which  to  file  said  answer. 
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[2]  We  find  in  the  briefs  considerable  dls- 
casslon  as  to  whether  or  not  any  statements 
were  made  on  the  hearing  of  the  motion  to 
set  aside  the  order  in  the  circuit  court  as  to 
why  the  answer  had  not  been  filed  In  time, 
and  whether  the  trial  court.  In  ruling  that  It 
would  not  set  aside  the  order  striking  the  an- 
swer, stated  that  it  would  not  allow  it  to  be 
reflled  without  the  filing  of  an  afiSdavit  by 
appellants,  showing  that  the  defense  in  said 
answer  was  made  in  good  faith.  Counsel  for 
appellees  contend  that  such  statements  were 
made  by  the  trial  Judge,'  whUe  counsel  for  ap- 
pellants insist  that  no  such  statements  were 
made.  Counsel  for  appellants  is  correct  In 
saying  that  the  record  shows  nothing  as  to 
any  st&tements  being  made  by  counsel  or  the 
court  as  to  the  merits  of  the  defense  on  the 
hearing  as  to  setting  aside  the  order  striking 
the  answer.  It  needs  no  citation  of  author- 
ity to  show  that  this  conrt  is  bound  to  try 
this  case  on  the  record  and  not  on  statements 
made  outside  of  the  record  by  counsel  for 
either  side.  It  is  Improper  for  counsel  to  at- 
tempt to  base  their  argument  in  any  case 
upon  matters  not  found  in  the  record,  and  we 
shall  not  consider  any  such  statements  In  the 
consideration  of  this  cause. 

[3]  The  general  rule .  seems  to  be  that 
where  the  time  for  pleading  has  expired  and 
the  parl7  has  filed  a  pleading  without  leave 
of  court  and  without  the  consent  of  the  ad- 
verse party  the  filing  thereof  is  an  Irregular- 
>lty,  which.  If  not  waived,  renders  the  plead- 
ing liable,  at  the  discretion  of  the  court,  to  be 
struck  out  on  motion  or  to  be  disregarded  or 
treated  as  a  nulUty.'  21  Ency.  of  n.  &  Pr. 
708,  and  authorities  there  cited. 

[4]  The  time  when  pleadings  must  be  filed 
is  a  matter  which  is .  usually  regulated  in 
each  Jurisdiction  by  statute  or  rule  of  court 
If  the  time  Is  not  fixed  by  statute  or  rule,  the 
pleading  must  be  filed  within  a  reasonable 
time,  and  what  is  reasonable  is  a  question 
addressed  to  the  discretion  of  the  court 
Such  a  statute  or  rule  is  clearly  directory, 
and  the  time  limited  may  be  extended  by  the 
conrt  within  its  discretion,  good  cause  being 
shown;  but  unless  done  with  the  court's 
consent,  a  pleading  is  filed  too  late  if  filed 
after  the  expiration  of  the  time  prescribed 
by  statute  or  rule,  and  it  may  be  stricken  out 
or  set  aside.  31  Cyc.  697,  and  cited  cases. 
In  Dunn  v.  Keegln,  8  Scam.  292,  this  court 
said,  in  substance,  that  the  general  and  cor- 
rect practice  is  to  consider  that  a  pleading 
was  filed  in  time  if  filed  before  the  motion  for 
default  was  entered,  rather  than  to  consider 
that  It  must  be  filed  within  the  time  limited 
by  the  order.  For  expressions  somewhat 
similar  in  efTect,  see  Castle  v.  Judson,  17  IlL 
381,  and  Cook  v.  Forest,  18  IlL  581.  In  Robb 
v.  Boatwlck,  4  Scam.  115, 116,  the  court  said: 

"The  plea  of  the  defendant  interposed  -no 
obstacle  to  the  exercise  of  this  authority.  It 
was  filed  by  the  defendant,  without  having  pre- 


viously obtained  leave  of  the  oonrt  for  that 
purpose,  and  should  have  been  stricken  from  the 
files  of  the  court;  after  which  there  could  have 
been  no  objection  to  rendering  a  judgment  at 
that  term." 

In  'Flanders 'v.  Whlttaker,  18  111.  707,  the 
court  held  that  the  defendant  had  no  right 
to  plead  after  the  expiration  of  the  rule, 
without  special  leave  of  court,  and  that  a 
plea  so  filed  might  be  disregarded.  The 
seeming  conflict  between  Robb  v.  Bostwick, 
supra,  Castle  v.  Judson,  supra,  Flanders  v. 
Whlttaker,  supra,  and  Cook  v.  Forest,  supra, 
does  not  appear  to  have  been  referred  to  in 
any  way  by  these  later  decisions.  In  the 
quite  recent  case  of  Walter  Cabinet  Co.  v. 
Russell,  250  lU.  416,  419,  95  N.  B.  462,  463. 
the  court  said: 

"After  the  expiration  of  the  rule  the  defend- 
ant bad  no  right  to  plead  without  special  leave 
of  the  court,  and  neither  the  court  nor  the 
plaintiff  was  required  to  recognize  in  any  way 
the  statement  of  claim  thus  placed  among  the 
papers  in  the  cause  without  authority  of  law" — 
citing  in  support  of  this  conclusion  Robb  v. 
Bostwick,  supra,  Flanders  v.  Whittaker,  supra, 
and  Davis  v.  Lang,  153  lU.  175,  88  N.  B.  635, 

Here,  again,  the  court  in  no  way'  referred 
to  the  former  decision  of  Castle  t.  Judson, 
supra,  or  Cook  v.  Forest,  supra.  Section  44 
of  the  present  Practice  Act  (Hurd's  Rev.  St 
1917,  c.  110)  provides  that— 

"On  the  appearance  of  the  defendant  or  de- 
fendants, the  court  may  allow  such  time  to 
plead  as  may  l>e  deemed  reasonable  and  neces- 
sary." 

Section  27  of  the  Practice  Act  of  1872  con- 
tains a  similar  provision,  as  did  section  14  of 
the  Practice  Act  of  1845  (Laws  of  1845,  p. 
415),  as  also  section  11  of  the  Practice  Act 
of  1833  (Law  of  1833,  p.  489),  and  section  11 
of  the  Practice  Act  of  1827  (Laws  of  1827,  p. 
313). 

It  is  most  earnestly  argued  that  the  de- 
cision In  the  case  of  Walter  Cabinet  Co.  v. 
Russell,  supra,  cannot  be  held  as  necessarily 
overruling  the  holdings  of  this  court  in  Cas- 
tle y.  Judson,  supra,  and  Cook  t.  Forest 
supra,  as  the  last  decision  was  rendered 
In  construing  the  special  provisions  of  the 
Municipal  Court  Act  of  the  city  of  Chicago, 
and  the  practice  under  that  act  differs  In 
many  respects  from  ordinary  practice  in 
the  common-law  courts  of  the  state,  and 
that  therefore  It  was  not  necessary  to  refer 
In  any  way  to  the  rule  laid  down  In  Cas- 
tle T.  Judson,  supra,  or  Cook  v.  Forest, 
supra.  The  same  argument  might  be  made 
with  like  force  with  reference  to  the  seem- 
ing contradiction  between  the  earlier  de- 
cisions of  this  court  In  Dunn  v.  Keegln, 
supra,  Robb  v.  Bostwick,  supra,  Flanders  v. 
Whittaker,  supra.  Castle  v.  Judson,  supra, 
and  Cook  v.  Forest,  supra,  as  some  of  these 
earlier  decisions  were  plaUily  rendered  with 
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reference  to  orders  entered  in  racatlon  under 
the  special  statutes  tben  in  force.  The  time 
wben  a  reply  must  be  filed  is,  as  has  been 
said,  usually  fixed  by  statute  or  rule  of  court, 
but  these  statutes  and  rales  should  be  given 
a  liberal  construction  in  the  Interest  of  Jus- 
tice, and  such  a  practice  should  doubtless  be 
encouraged  by  the  court  so  far  as  is  consist- 
ent with  the  prompt  and  efiScient  dispatch  of 
the  business  of  the  courts.  Dunn  ▼.  Eeegln, 
supra. 

[6,  t]  Rules  of  pleading  and  practice 
should  facilitate  getting  at  the  real  facts  in  a 
legal  proceeding  in  an  orderly  manner,  and 
should  promote  and  not  impede  the  adminis- 
tration of  justice.  In  our  Judgment  the  cor- 
rect rule  was  laid  down  by  this  court  in 
Walter  Cabinet  Co.  v.  Russell,  supra,  both 
as  to  our  General  Practice  Act  and  the  Mu- 
nicipal Court  Practice  Act,  that  after  the  ex- 
piration of  the  rule  to  plead  the  defendant 
has  no  right  to  plead  without  leave  of  court, 
and  while  the  court  could,  during  the  term, 
on  good  cause  shown,  rule  liberally  in  favor 
of  allowing  pleadings  to  be  filed  In  order  to 
bear  and  decide  the  case  on  the  merits,  the 
persons  who  aak.  for  such  extension  of  time 
are  asl^lng  it  as  a  favor,  and  should  ordi- 
narlly  be  expected  to  show  some  good  rea- 
son for  flucb  request.  Courts  very  generally 
exercise  their  discretion  tn  sncli  matters  by 
requiring,  in  support  of  such  motion,  an 
affidavit  setting  out  such  reasons.  31  Cyc. 
374.  See,  also,  City  Of  Carlyle  v.  Carlyle 
Water,  Light  &  Power  Co.,  140  111.  445,  29 
N.  E.  556 ;  Anderson  Transfer  Co.  v.  Fuller, 
174  HI.  221,  51  N.  E.  251. 

[7]  The  setting  aside  of  a  default  Judg- 
ment, or  giving  time  to  plead,  is  within  the 
sound  discretion  of  the  court,  and  not  review- 
able on  appeal  except  for  abuse  of  discre- 
tion. Culver  V.  Hide  &  Leather  Bank,  78 
111.  625;  Anderson  Transfer  Ca  v.  Fuller, 
supra;  21  Ency.  of  PI.  &  Pr.  708,  and  au- 
thorities cited  in  notes. 

In  our  Judgment  the  answer  of  appellants 
was  rightly  stricken  as  being  filed  after  the 
rule  had  expired,  and  in  moving  to  set  aside 
such  order  appellants  were  asking  a  favor 
and  not  demanding  a  right,  and  therefore 
they  were  only  entitled  to  its  allowance  in 
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the  sound  discretion  of  the  trial  court.  As 
they  made  no  showing  why  they  were  late 
in  filing  such  answer  or  that  they  were  acting 
In  good  faith  in  asking  to  have  the  order  set 
aside  striking  the  answer  from  the  files, 
there  is  nothing  in  this  record  to  show  that 
it  would  promote  the  ends  of  Justice  for  this 
court  to  Interfere  with  the  discretion  of  the 
trial  court  in  refusing  to  set  aside  such  order. 
Surely,  if  appellants  were  acting  in  good 
faith  it  would  have  been  a  very  simple  mat- 
ter to  make  a  showing  to  that  ^ect  Not 
having  done  so,  we  cannot  say  that  the  tMal 
court  abused  its  discretion  in  refusing  to  set 
aside  said  order. 

[8]  Counsel  argue  at  considerable  length 
that  the  trial  court  disregarded  one  of  its 
rules  as  to  notices  of  motions  when  the  an- 
swer was  stricken  from  the  files.  The  pur- 
pose of  such  a  rule  is  to  ^ve  both  parties  a 
bearing  before  the  court  enters  an  order. 
They  had  such  a  hearing  upon  the  merits  of 
the  question,  so  far  as  presented  In  the  rec- 
ord, on  their  motion  and  request  to  set  aside 
the  order  and  for  leave  to  reflle  their  an- 
swer. We  agree  with  the  conclusion  of  the 
Appellate  Court  on  this  point  that  whether 
the  trial  court  violated  its  own  rules  in  not 
requiring  notice  before  strildng  the  answer 
from  the  files  is  therefore  immaterial. 

[9]  Counsel  for  appellants  also  argues  that 
the  trial  court  erred  in  allowing  solicitors' 
fees  of  $350  and  $400,  respectively,  in  these 
cases.  The  objections  and  exceptions  relied 
upon  before  the  master  and  court  were  limit-  - 
ed  to  the  fact  that  the  witness  who  testified 
as  to  the  solicitors'  fees  had  no  information 
as  to  the  work  actually  done  by  complain- 
ants' solicitors,  except  what  he  could  Judge 
from  an  examination  of  the  files.  There  can 
be  no  question  as  to  the  competency  of  the 
witness.  He  had  been  a  master  in  chancery 
of  that  court,  and  we  assume  was  comi)etent 
to  Judge  from  the  knowTedge  so  obtained, 
what  would  be  the  usual  and  customary  fee 
in  that  county  for  the  wotk  so  indicated.  We 
see  no  reason  why  the  decree  of  the  court 
should  be  reversed  on  this  ground.' 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed  in  each  of  these  cases. 

Judgments  affirmed. 
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MEmS  et  aL  t.  IIBINS  et  al.     (No.  12720.) 
(Supreme  Court  of  IlUnois.    June  18,  1919.) 

1.  WiiXB  €=>597(3)—CoN8TKucTioN— Estates 

,  CONTXTKD. 

TTnder  Conveyuice  Act,  {  IS,  a  devise, 
though  without  words  of  inheritance,  conveys  a 
fee  simple,  if  a  less  estate  be  not  limited  by 
express  words,  and  it  is  the  disposition  of  the 
courts  to  construe  a  will  so  as  to  give  an  es- 
tate of  inheritance  to  the  first  devisee'. 

2.  WiixB    «=9601(1)— Construction— Estate 
or  Inheritance. 

When  the  fee  is  devised  by  one  clause  of  the 
will,  other  portions  will  not  be  given  the  effect 
of  limiting  or  qualifying  the  estate,  unless  they 
show  that  to  be  the  clear  intention  of  the  testa- 
tor. 

&  Wills  «=»597(2)  —  Constbuction  —  Ee- 
STBiOTioN  of  Estate. 
Where  other  clauses  of  the  will  show  a 
clear  Intention  to  limit  a  clause  devising  the 
fee,  those  clauses  will  prevail,  regardless  of 
the  part  of  the  will  in  which  they  are  mani- 
fested. 

4.  WiLU  ^s9439— Construction— Intent  of 
Testaiob. 
In  construing  a  will,  the  intention  of  the 
testator,  if  noit  inconsistent  with  the  establish- 
ed rules  of  law  or  public  policy,  must  govern. 

6.  Wills  <S=>470— Conbteuction— <3onbtbuo- 
TiON  AS  A  Whole. 
The  intention  of  testator  must  be  gathered 
from  the  whole  will,  and  all  its  parts  taken  to- 
gether. 

6.  Wills  «=5>450— Conbttruction— Operativb 
ErrKCT  OF  All  Parts. 

Every  clause  and  provision  of  a  will,  if  pos- 
sible, should  have  effect  given  to  it  according. to 
the  intention  of  testator. 

7.  Wills    €=>472  —  Construction  —  R«pua- 

NANT  CLAUSE&  . 

A  later  clause  of  a  will,  when  repugnant  to 
a  former  provision,  is  considered  as  intended 
to  modify  or  abrogate  the  former. 

8.  Wills    iS=»634(16)  —  Constbuction— Vest- 
iNQ  of  Estate— Payment  of  Lboact. 

Where  testator  directed  that  within  three 
years  after  the  death  of  his  wife  his  daughter 
should  receive  a  sum  of  money  from  his  estate, 
and  after  that  the  remainder  was  devised  to  his 
son,  the  payment  of  the  legacy  to  the  daughter 
was  not  a  condition  precedent  to  the  vesting 
of  the  remainder  in  the  son,  but  was  a  charge 
upon  the  estate  vested  in  the  son. 

9.  Wills  €=>614(5)—Constbuotion— Estates 
OoNVETED— Life  Estate. 

Where  testator  devised  all  his  property  to 
his  '^ife,  but  by  subsequent  clauses  directed 
that  within  three  years  after  his  wife's  death 
a  legacy  be  paid  to  his  daughter,  and  devised 
the  remainder  of  the  estate  to  his  son,  the 
wife  took  only  a  life  estate,  though  the  devise 
to  her  would  be  in  fee  if  it  were  not  qualified 
by  the  latter  clause  of  the  will. 


Appeal  from  Circnit  Court,  Whiteside 
CJounty;    Bmery  0.  Graves,  Judge. 

Suit  by  Edna  L.  Meins  and  others  against 
Lizzie  Meins  and  others  for  the  construction 
of  a  wllL  From  a  decree  construing  the  will 
in  favor  of  the  latter,  the  former  appeaL 
Reversed  and  remanded,  with  directions. 

R.  W.  E.  Mitchell  and  Henry  G.  Ward, 
both  of  Sterling,  for  appellants. 
Carl  E.  Sheldon,  of  Sterling,  for  appellees. 

STONE,  J.  The  only  question  Involved  In 
this  case  Is  the  construction  of  the  second, 
third,  and  fourth  clauses  of  the  will  of 
Meino  Meins,  deceased.  The  testator  left 
an  estate  of  240  acres  of  land  in  Whiteside 
county,  of  the  value  of  approximately  fJJO,- 
000,  and  $800  In  cash.  The  first  clause  of 
the  will  provides  for  the  payment  of  debts. 
The  other  clauses  are  as  follows: 

"Second — ^After  the  payment  of  such  funeral 
expenses  and  debts,  I  give,  devise  and  bequeath 
to  my  wife,  Lizzie  Meins,  aU  of  my  property, 
both  real  and  personal,  which  I  may  die  pos- 
sessed of. 

"Third— It  is  my  wish,  and  I  hereby  direct, 
that  three  years  after  tiie  death  of  my  wife, 
Lizzie  Meins,  $10,000  of  my  said  estate  shall 
be  given  to  my  daughter,  Annie-  Oltmans. 

"Fourth— After  my  daughter,  Annie  Oltmans, 
has  received  her  share  of  $10,000,  the  remain- 
der of  my  estate  I  give,  devise  and  bequeath 
to  my  son.  Albert  Meins. 

"Lastly — I  nominate  and  appoint  my  wife, 
Lizzie  Meins,  to  be  executrix  of  this  my  last 
will  and  testament." 

The  chancellor  construed  the  will  as  vest- 
ing an  estate  In  fee  in  the  widow,  lizzie 
Meins,  by  the  second  clause  of  the  will,  and 
decreed  accordingly.  Albert  Meins  died,  and 
his  widow,  Edna  L.  Meins,  personally  and  as 
administratrix  of  his  estate,  together  with 
her  daughters,  Mildred  A.  and  Grace  BL,  are 
appellants  herein. 

It  is  the  contention  of  appellants  that  the 
second,  third,  and  fourth  clauses  of  the  will 
should  be  construed  as  one  clause,  creat- 
ing a  life  estate  In  the  widow,  with  re- 
mainder In  fee  to  Albert  Meins,  now  vested 
In  Mildred  A.  and  Grace  E.  Meins,  his  daugff- 
ters,  subject  to  the  dower  interest  of  Edna' 
L.  Meins,  their  mother,  and  charged  with  the 
payment  of  110,000  to  Annie  Oltmans  not 
later  than  three  years  after  the  death  of 
Lizzie  Meins,  widow  of  the  testator.  On  the 
other  hand,  the  appellees  contend  that  the 
widow,  Lizzie  Meins,  took  a  fee  simple  es- 
tate by  the  second  clause  of  the  will,  un- 
limited by  the  third  and  fourth  clauses 
thereof;  that,  by  reason  of  the  passing  of 
the  fee-simple  title  under  the  second  clause, 
the  third  and  fourth  clauses  of  the  will  are 
mere  precatory  words,  and  are  therefore 
▼old. 


AssPor  other  cases  see  Mime  topic  and  KET-NUUBGR  in  all  Ker-Numbered  Digesu  and  IndsXM 
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[1-3]  The  rule  Is  that  a  simple  devise  of 
land  without  any  words  of  Inheritance  Is 
sufficient,  under  section  IS  of  the  Coavey- 
ances  Act  (Hurd's  Rev.  St.  1917,  c.  30),  to 
convey  an  absolute  estate  In  fee,  unless  a 
contrary  Intent  Is  shown  In  other  parts  of 
the  will.  It  Is  the  disposition  of  courts  to 
adopt  such  a  construction  as  will  ^ve  an 
estate  of  inheritance  to  the  first  devisee. 
Therefore,  when  the  fee  is  devised  by  one 
dause  of  the  will,  and  other  portions  or 
clauses  of  the  will  are  reUed  upon  as  lim- 
iting or  qualifying  the  estate  thus  given, 
they  should  be  such  as  show  a  clear  inten- 
tion on  the  part  of  the  testator  to  thus  qual- 
ify the  estate  granted.  Giles  t.  Anslow,  128 
IlL  187,  21  N.  B.  225;  Jones  v.  Jones,  124 
111.  254,  15  N.  BJ.  751 ;  Walker  v.  Pritchard, 
121  III.  221,  12  N.  B.  336.  Where  a  testator 
by  his  will  employed  language  sufficient  to 
pass  the  fee-simple  title  to  land,  in  the  ab- 
sence of  the  expression  of  a  clear  Intention 
to  cut  down  the  fee  to  a  life  estate,  an  es- 
tate in  fee' simple  will  pass.  Bowen  v.  John, 
201  m.  292,  66  N,  E.  357.  If  it  is  clearly 
shown  by  other  clauses  or  parts  of  the  wlU 
that  the  testator  intended  to  limit  the  fee 
thus  granted,  such  Intention  will  prevail, 
and  it  is  wholly  immaterial  in  what  part 
of  the  will  such  intention  Is  manifested. 
Rose  V.  Hale,  185  lU.  378,  56  N.  E.  1073,  76 
Am.  St  Rep.  40;  Giles  v.  Anslow,  supra; 
Huffman  v.  Young,  170  111.  290,  49  N.  B. 
670;  Whitcomb  v.  Rodman,  156  HI.  116,  40 
N.  B.  553,  28  li.  B.  A.  149,  47  Am.  St.  Rep. 
181;  2  Jarman  on  WUls  (5th  Am.  Bd.)  63. 

[4-7j  The  principal  rules  of  construction 
are:  The  Intention  of  the  testator,  if  not 
Inconsistent  with  the  established  rules  of 
law  or  public  policy,  must  govern.  This 
Intention  must  be  gathered  from  the  whole 
wlU,  and  all  its  parts  taken  together.  Every 
clause  and  provision.  If  possible,  should  have 
effect  given  to  it  according  to  the  Intention 
of  the  maker.  Flfer  v.  Allen,  228  111.  507, 
81  N.  B.  1105;  Lander  v.  Lander,  217  HL 
289,  75  N.  E.  487;  Hamlin  v.  United  States 
Express  Co.,  107  111.  443;  Henderson  v. 
Blackburn,  104  111.  227,  44  Am.  Rep.  780; 
Bland  v.  Bland,  103  IlL  11;  City  of  Peoria 
v.  Darst,  101  111.  609;  Giles  v.  Anslow,  su- 
pra; Boyd  V.  Strahan,  36  111.  355.  A  later 
clause  of  a  will,  when  repugnant  to  a  for- 
n^er  provision,  is  to  be  considered  as  intend- 
ing to  modify  or  abrogate  the  former.  Har- 
ris V.  Ferguy,  207  111.  534,  69  N.  E.  844; 
Hamlin  v.  United  States  Express  Co.,  supra. 

In  the  case  of  Hamlin  v.  United  States 
Xlspress  Co.,  supra,  the  devise  was  to  the  wife 
for  her  own  use,  with  full  power  to  dispose 
of  any  of  the  estate,  real  or  personal,  and 
to  convey  the  real  estate  by  conveyance  in 
fee  simple.  Elsewhere  in  the  wUl  it  was 
provided  that  such  of  the  testator's  real  es- 
tate as  bis  wife  had  not  sold  during  her  life- 
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time  should  be  sold  after  the  death  of  the 
wife  and  divided  in  the  manner  therein 
specUed.    Tbia  court  in  that  case   said: 


"The  wife  is  given  everything,  with  full  pow- 
er to  use,  enjoy,  and  dispose  of  the  same,  and 
convey  the  real  estate  by  absolot'e  conveyance 
in  fee  simple.  This,  if  unqualified,  would,  of 
course,  vest  a  fee  simple  in  the  real  estate; 
but,  being  qualified,  in  order  to  give  the  lan- 
guage of  the  qualification  any  effect,  this  lan- 
guage must  be  restricted  to  the  life  of  the  wife 
of  the  testator.  •  •  •  The  latter  part  of  the 
will  is  to  be  considered,  no  less  than  the  for- 
mer part,  and  to  the  extent  there  is  repugnance 
the  language  of  the  former  part  is  to  be  read 
as  modified  by  that  of  the  latter  part." 

In  Boyd  V.  Strahan,  supra,  where  the  tes- 
tator left  property  to  his  wife  with  the 
power  of  disposition,  but  by  later  phrase- 
ology limited  her  estate^  it  was  held  that,  as 
a  general  rule,  where  a  will  bequeaths  per- 
sonal property  to  be  at  the  absolute  disposi- 
tion of  the- legatee,  such  legatee,  in  the  ab- 
sence of  all  clauses  showing  a  contrary  in- 
tent on  the  part  of  the  testator,  becomes  the 
absolute  owner;  that  the  rule  which  con- 
trols In  the  interpretation  of  a  will  Is  that 
the  intention  of  the  testator  to  be  gathered 
from  the  entire  will  must  govern.  It  was 
there  said: 

'^here  is  no  other  dasa  of  written  instru- 
ments known  to  the  law  in  which  so  little  im- 
portance is  to  be  attached  to  the  technical 
sense  of  language  in  comparison  with  that 
sense  in  which  the  apparent  object  of  the  writ- 
er indicates  his  words  to  Iiave  been  used.  So 
far  is  this  principle  carried,  that  the  court  say 
in  3  Wills.  141:  'Cases  on  wUls  may  guide  as  to 
general  rules  of  construction;  but  unless  a 
case  cited  be,  in  every  respect,  directly  in 
pplnt,  and  agree  in  every  circumstance,  it  will 
have  little  or  no  weight  with  the  courtrs,  who 
always  look  upon  the  intention  of  the  testator 
as  th$  polar  star  to  direct  them  in  the  con- 
struction of  wills.'" 

To  the  same  effect  is  Lander  v.  Lander, 
supra.   • 
This  court  sold  in  Fifer  v.  Allen,  supra: 

"The  purpose  of  courts  in  construing  a  will 
is  to  ascertain  the  intention  of  the  testator,  so 
that  such  intention  may  be  given  effect,  if  not 
prohibited  by  law.  The  object  to  be  attained 
is  to  give  the  will  the  interpretation  and  mean- 
ing which  the  testator  intended,  and  his  in- 
tention will  be  carried  out  whenever  it  can  be 
done  without  violating  some  established  rule 
of  law  or  public  policy.  Grerar  v.  Williams, 
146  m.  625  [34  N.  E.  467,  21  L.  R.  A.  454]; 
Bradsby  v.  WaUace,  202  111.  239  [66  N.  B. 
1088];  Perry  v.  Bowman,  151  HI.  25  [37  N. 
E.  680].  To  ascertain  the  intention  of  the  tes- 
tator the  entire  will  is  to  be  considered  and 
^he  different  parts  compared,  in  view  of  the 
circumstances  existing  when  it  was  made,  ano 
the  question  is:  What  did  the  testator  intend? 
Young  V.  Harkleroad,  166  HI.  818  [46  N.  E. 
1113];  Johnson  v.  Askey,  190  HI.  58  [60  N.  E. 
76]." 
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[8]  It  l8  contended  by  appellees  that  the 
payment  of  $10,000  to  Annie  Oltmana  is  a 
condition  precedent  to  the  vesting  of  any  es- 
tate in  Albert  Meins,  and  that,  a^s  the  law 
favors  vesting  of  estates,  this  entire  estate 
must  be  held  to  be  vested  in  Lizzie  Meins, 
the  widow.  In  support  of  this  contention 
appeUees  dte  Jacobs  v.  Ditz,  260  111.  98,  102 
N.  EI  1077.  In  that  case  the  will  speclflcally 
provided  "that  before  he  shall  receive  the 
farm"  the  son  was  to  pay  the  testator's 
daughter  a  certain  sum  of  money  and  a  cer- 
tain sum  to  the  testator's  stepson,  and  file 
receipts  therefor  with  the  county  clerk. 
That  was  held  to  be  a  condition  precedent 
to  the  vesting  of  the  estate.  The  rule,  how- 
ever, as  stated  in  that  case  is: 

"In  doubtful  cases  the  courts  are  inclined 
to  construe  an  estate  as  vested  in  accordance 
with  an  accepted  public  policy,  and  in  such 
cases  will  construe  a  legacy  as  a  charge  upon 
the  land  devised  rather  than  a  condition  preced- 
ent to  the  vesting  of  the  estate." 

In  Hempstead  v.  Hempstead,  285  HI.  448, 
120  N.  B.  782,  the  rule  Is  laid  down  that 
where  there  is  a  large  charge  Imposed  by 
the  will  upon  a  devisee,  or  where  a  devise 
In  a  will  Is  made  subject  to  the  payment  of 
specific  sums  to  the  other  beneficiaries,  such 
fact,  while  not .  conclusive.  Is  necessarily 
strong  evidence  of  an  intent  of  the  testator 
to  pass  by  his  will  a  fee  to  such  devisee, 
as  the  devise  might  otherwise  not  prove  a 
beneficial  interest  Page  on  Wills,  g  561; 
Johnson  v.  Johnson,  98  111.  564.  In  Bergan 
V.  Cahill,  65  III.  160,  the  testator  devised  a 
life  estate  to  bis  wife  and  the  remainder  to 
his  son,  provided  the  son  pay  to  the  daughter 
$100  or  an  equivalent,  and  there  were  qq 
words  Implying  a  precedent  condition,  and  if 
was  held  that  upon  the  testator's  death  the 
son  took  the  fee,  subject  to  the  legacy.  In 
Daly  V.  WUkle,  111  111.  382,  the  devise  was 
subject  to  the  condition  that  the  devisee 
should,  within  a  term  of  seven  years  after 
the  death  of  the  testator,  pay  to  the  testa- 
tor's daughter  the  sum  of  $500.  The  pay- 
ment was  postponed  for  seven  years  after 
the  death  of  the  testator,  and  it  was  held 
that  the  son  took  the  fee  charged  with  the 
payment  of  the  legacy.  In  Parsons  v.  Millar, 
189  lU.  107,  59  N.  E.  606,  the  devise  was 
subject  to  the  provision  that  the  son  should 
pay  certain  simis  to  the  testator's  daughters 
within  two  or  three  years  after  his  death. 
The  payments  were  postponed  and  held  to  be 
charges  on  the  property.  To  the  same  ef- 
fect is  the  case  of  Spangler  v.  Newman,  239 
111.  616,  88  N.  B.  202.  The  rule  Is  that  the 
postponement  of  the  time  of  payment  in- 
dicates that  the  payment  was  not  a  condition 
precedent  to  the  vesting  of  the  estate.  Ja- 
cobs V.  Ditz,  supra. 

[I]  CMinsel  for  appellees  dte  the  case  of 


Reed  v.  Welborn,  253  HI  338,  97  N.  B.  669, 
in  support  of  their  contention  that  the  widow 
In  this  case  took  the  fee.  An  examination 
of  that  case  discloses  that  it  la  to  be  dis- 
tinguished from  the  case  at  bar.  The  will 
devised  the  property  In  question  to  the  wid- 
ow and  upon  her  death  to  the  daughter,  with 
the  further  provision  that  if  the  ^vldow  out- 
lived the  daughter  and  the  daughter  should 
die  leaving  no  child  or  children,  then  at  the 
death  of  the  widow  the  property  was  to  go 
to  the  nearest  kin  of  the  testator.  The  ques- 
tion there  was  whether  or  not  the  fee  In  re- 
mainder vested  In  the  daughter  upon  the 
death  of  her  father,  the  testator.  It  was 
there  held,  under  the  rule  that  the  court 
will.  If  possible,  construe  a  will  so  as  to 
give  an  estate  of  Inheritance  to  the  Urst 
donee,  that  the  fee  vested  In  the  daughter. 
That  case,  however,  does  not  contravene  the 
rule,  well  established  In  this  state,  that 
where  other  provisions  of  the  will  clearly 
show  an  intention  on  the  part  of  the  tes- 
tator to  limit  a  fee  the  will  must  be  so  con- 
strued.   That  rule  Is  applicable  here. 

■  Reading  the  entire  will,  the  second,  third, 
and  fourth  clauses  of  which  all  treat  of  the 
same  subject-matter,  and  applying  the  rules 
herein  discussed,  we  are  convinced  that  it 
was  the  Intention  of  the  testator  that  the 
widow,  Lizzie  Meins,  should  have  a  life  es- 
tate In  the  property  conveyed  by  the  will 
and  that  the  remainder  should  vest  In  fee 
in  the  son,  Albert  Meins,  charged  with  the 
payment  of  the  sum  of  $10,000  to  Annie  Olt- 
mans.  The  subsequent  provisions  of  the 
will,  whether  they  be  read  as  one  clause  or 
separately,  clearly  and  unequivocally  show 
the  Intention  of  the  testator  to  limit  the  es- 
tate given  to  the  widow  by  the  second  clause 
to  a  life  estate.  The  third  Clause  directs 
that  $10,000  shall  be  given  to  the  daughter, 
Annie  Oltmans,  which  the  testator  In  the 
fourth  clause  designates  as  her  share  of  the 
estata  The  fourth  dause  gives,  devises, 
and  bequeaths  the  remainder  of  the  testa- 
tor's estate  to  his  son,  Albert  Meins.  These 
are  not  precatory  words,  but  positive  direc- 
tions. In  addition  it  may  be  said  that  the 
second  dause  of  the  will  contains  no  words 
of  inheritance,  and  under  the  well-establish- 
ed rule  such  a  devise  passed  but  a  life  es- 
tate. Albert  Meins  bdng  now  deceased,  the 
remainder  In  the  property  In  question  vests 
In  fee  in  his  daughters,  Mildred  A.  and  Orace 
E3.  Meins,  subject  to  the  dower  interest  of 
their  mother,  Edna  L.  Meins,  and  charged 
with  the  payment  of  $10,000  to  Annie  Olt- 
mans not  more  than  three  years  after  the 
death  of  the  testator's  widow,  Lizzie  Meins. 

The  decree  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  In  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded  vrlth  directions. 
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McCARTNKT  et  al.  y.  JACOBS  et  aL 
(No.  12801.) 

(Supreme  Court 'of  Illiiiois.     June  18,  1919.) 

1.  PESPETXIITIXa     $=>8(4)— BBQUEaT  FOB   CABE 

or  BuBiAi,  Lot  —  Unincobpobated  Ceux- 

XEBT  Association. 
A  bequest  to  an  unincorporated  cemetery  as- 
sociation in  trust  to  place  at  interest  perpetual- 
ly, and  use  the  interest  for  caring  for  a  burial 
lot,  is  void,  as  violating  rule  against  perpetui- 
ties ;  Hurd's  St  1917,  c.  21,  {  31a,  empowering 
an  incorporated  cemetery  association  to  receive 
a  gift  in  trust  in  perpetuity  for  care  of  a  burial 
lot,  not  aiding  it. 

2.  Wills    <S=>558(1)  —  nNCBXTAinrx  —  Bb- 

QITESTS   FOB  GBATX  MABKEBS. 

Bequests  for  markers  for  graves  of  testa- 
trix and  her  brother,  to  cost  not  less  than  $75 
each,  is  not  objectionable  as  uncertain  and  in- 
definite, and  giving  executor  uncontrolled  pow- 
er; the  county  court  having  jurisdiction  and 
power  to  control  the  amount  expended. 

8.  Wills   ^=3678  —  Constbuotior  —  Cbba.- 
'  TioN  OF  Tnvart.  ' 

A  clause  of  a  will  held  to  show  intention 
to  create,  and  to  create,  a  valid  trust,  of  the 
rents  and  profits  of  the  Interest  of  testatrix,  in 
lands  owned  by  her  In  common  with  an  insane 
brother,  for  puri>ose  of  caring  for  him  during 
his  Ufe. 

4.  TBTIBTB    «S9l60(2)  —  TBtTBTBK  —  APPOIKT- 
UXRT  BT  COUBT. 

A  will  creating  a  trust  for  care  for  testa- 
trix's insane  brother  during  his  life,  without 
naming  a  trustee,  the  court  properly  appoints 
one. 

6.  Insane   Pebsons   «=a71  —  Election  to 
Take    Land   Db vised   in   Lasu   of  Pbo- 

OEEDS. 

Even  if  under  a  will  directing  sale  of  land 
and  distribution  of  proceeds  among  testatrix's 
heirs,  they  had  right  to  elect  to  take  the  land, 
one  of  them  being  insane,  election  on  his  part 
would  have  to  be  by  the  court,  to  authorize 
which  it  must  clearly  appear  to  be  for  his  best 
interests. 


Appeal  from  Glrcoit  Cionrt,  Marshall  Coon- 
ty;    Clyde  E.  Stone,  Judge. 

Suit  by  Andrew  J.  McCartney  and  oth- 
ers against  Henry  E.  Jacobs,  executor,  and 
others.  From  decree  granting  only  part  of 
relief  ast^ed,  complainants  aiq>eal,  defend- 
ants asstgnlng  cross-errors.     Affirmed. 

Mmer  J.  Slough,  of  Peoria,  for  appellants. 
Clarence  W.  Heyl,  of  Peoria,  for  appellees. 


FARBdEB,  J.    Appellants,  heirs  at  law  of 
Isabelle  McCartney,  filed  their  bill  in  the 
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circuit  court  of  Marshall  county  to  construe 
her  will. 

Isabelle  McCartney,  who  was  never  mai^ 
rled,  died  testate  February  8, ,  1917.  She 
was  68  years  old  at  the  time  of  her  death, 
and  left  surviving  as  her  only  heirs  five 
brothers,  one  of  whom,  George  W.  McCart- 
ney, Was  insane  and  had  been  for  several 
years.  He  had  been  in  the  hospital  for  In- 
sane at  BartonvUle  some  time,  but  his  sis- 
ter, the  testatrix,  caused  him  to  be  removed 
from  that  place  to  the  Lake  Geneva  Sani- 
tarium, in  Wisconsin.  In  addition  to  the 
property  Individually  owned  by  the  testa- 
trix, she  and  her  insane  brother  each  owned 
the  undivided  one-half  of  240  acres  of  farm 
land  as  tenants  in  common.  At  the  time  of 
her  death  she  was  conservator  for  her  In- 
sane brother.  The  will  Is  paragraphed  in- 
to nine  Items.  Item  1  simply  directs  the 
payment  of  the  testatrix's  debts  and  funeral 
expenses.  The  clauses  of  the  will  sought  to 
be  construed  are  items  2,  3,  and  4.  Item 
2  directs  the  payment  by  the  executor  of 
$200  to  the  United  Presbyterian  Cemetery 
Association,  or  the  proper  authority  having 
charge  and  management  of  the  United  Pres- 
byterian Cemetery  In  the  town  of  La  Prai- 
rie, Marshall  county,  111.,  to  be  held  In  trust 
and  placed  at  Interest  perpetually,  the  In- 
terest only  to  be  used  each  year  for  taking 
care  of  the  John  D.  McCartney  burial  lot 
in  said  cemetery.  Said  item  2  further  di- 
rects the  executor 'to  procure  markers  for 
the  burial  lots  of  testatrix  and  her  brother 
George  at  a  cost  of  not  less  than  $75  for 
each  marker.  Item  8  directed  that  "the  real 
estate  held  In  common  by  myself  and  my 
said  brother,  George  W.  McCartney"  (de- 
scribing the  240  acres),  be  rented  from  year 
to  year  and  the  rents  received  therefrom 
applied  to  the  expense  of  keeping  George  in 
the  Lake  Geneva  Sanitarium  the  remainder 
of  his  life.  Said  item  farther  directed  that 
testatrix's  said  brother  should  be  kept  at  said 
sanitarium  and  should  not  be  sent  to  or  plac- 
ed  in  any  other  institution;  that  after  pay- 
ing out  of  the  rents  of  the  240  acres  the 
maintenance  of  George,  tf  there  was  any  re- 
mainder it  should  be  applied  to  the  payment 
of  taxes  and  the  general  upkeep  and  im- 
provement of  the  land.  In  case  the  rents  were 
insufficient  to  pay  the  expense  of  keeping 
and  maintaining  the  Insane  brother,  then 
the  win  directed  that  additional  funds  neces- 
sary be  procured  by  loan  "upon  any  of  the 
real  estate  aforesaid,"  and  if  any  conserv- 
ator was  appointed  to  succeed  testatrix,  she 
expressed  the  wish  that  said  conservator  be 
authorized  by  the  court  to  procure  a  loan 
on  the  interest  of  George  to  make  up  any 
deficiency.  If  that  could  not  be  done,  then 
the  will  directed  that  the  trustee  thereafter 
named  should  borrow  what  was  necessary 
on  the  Interest  of  the  testatrix  in  the  24V 
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acres  of  land,  and  Henry  E.  Jacobs  was  In 
the  same  clause  named  as  trustee  for  the 
purpose  of  looking  after  and  caring  for 
George,  and  to  "conserve  the  rentals  afore- 
said so  far  as  my  Interest  or  control  there- 
in may  appertain,  and  to  ai^ly  the  rents 
for  the  maintenance  of  my  brother  George 
W.  McCartney,  pay  the  taxes  and  Improve- 
ments, If  need  be,  secure  the  amount  for 
any  deficiency  of  fund  necessary  to  meet 
those  Items  by  loan  against  my  Interest  in 
the  real  estate  In  this  Item  of  this  my  will 
above  described."  Item  4  directed  the  ex- 
ecutor to  sell,  within  one  year  after  testa- 
trix's death,  a  40-acre  tract  of  land  describ- 
ed, which  was  her  sole  property.  Prefer- 
ence was  given  testatrix's  brother  Andrew 
to  buy  said  land  within  six  months,  If  he 
desired,  for  the  price  of  |200  per  acre.  In 
case  he  should  not  buy  it  within  that  period 
the  executor  was  directed  to  sell  It  at  private 
sale  for  the  best  price  obtainable.  The  mon- 
ey derived  from  the  sale,  after  the  debts 
and  funeral  exx>enses  and  bequests  were 
paid,  was  directed  to  be  distributed  equally 
among  the  heirs  of  testatrix.  The  executor 
was  given  full  power  and  authority  to  exe- 
cute necessary  deed  to  convey  to  the  pur- 
chaser title  In  fee  simple.  Andrew  J.  Mc- 
Cartney did  not  exercise  his  option  to  buy 
the  land,  and  the  executor  sold  It  for  $210 
per  acre. 

The  bin  charges  that.the  $200  bequest  In 
Item  2  to  the  cemetery  association,  which 
was  unincorporated,  in  trust,  the  Interest  to 
be  used  In  taking  care  of  the  burial  lot  of 
John  D.  McCartney,  who  was  the  father  of 
testatrix,  was  In  violation  of  the  rule  against 
perpetuities;  that  the  provision  In  said 
item  for  markers  for  the  graves  of  testatrix 
and  her  brother  George,  at  a  cost  of  not 
less  than  $75  each,  is  imcertain  and  Indefi- 
nite, and  leaves  It  to  the  discretion  or  whim 
of  the  executor  to  unnecessarily  spend  and 
dissipate  the  money  of  the  estate ;  also  it  is 
alleged  said  provision  Is  void  because  it  Is 
uncertain,  now  or  In  the  future,  about  where 
George  will  be  buried,  as  be  owns  no  lot 
in  the  cemetery  mentioned,  and  the  testatrix 
did  not  have  legal  power  or  authority  to 
designate  where  he  shall  be  burled.  Ttie  ob- 
jections alleged  in  the  bill  to  Item  3  are  that 
It  Is  Indefinite  and  uncertain.  In  that  It  can- 
not be  known  whether  Geurge,  In  order  to 
receive  the  maintenance  provided,  shall  be 
required  to  stay  at  the  Lake  Geneva  Sanita- 
rium the  remainder  of  his  life,  or  whether, 
if  removed  to  some  other  Institution,  the 
maintenance  will  be  forfeited,  and  wheth- 
er. If  a  loan  Is  made,  It  shall  be  upon  the 
whole  of  said  lands  or  upon  the  undivided 
Interest  of  George.  The  bill  makes  inquiry 
whether  item  3  creates  a  valid  trust  In  the 
property,  and  whether,  If  It  does,  it  is  a  trust 
In  the  life  estate  only  of  George  and  the  In- 


terest of  the  testatrtx  in  fee  If  necessary  for 
the  maintenance  of  George,  and  whether  said 
Item  is  null  and  void  because  of  uncertain- 
ties and  insufficiencies.  The  biU  alleges  un- 
der item  4  it  is  uncertain  whether  the  com- 
plainants, as  heirs  or  devisees  of  the  testa- 
trix, liave  the  right,  if  all  concur,  to  take, 
subject  to  debts  and  charges,  the  40  acres  of 
land  directed  to  be  sold  and  the  proceeds 
divided,  or  whether  the  land  must  be  sold, 
and  whether  the  executor,  without  a  Bp«A&e 
devise  to  him  of  the  title,  has  power  to  con- 
vey the  land  in  fee  simple  or  whether  the 
power  of  sale  is  void  and  the  title  descended 
to  the  helr»  under  the  laws  of  descent 

Harry  E.  Jacobs,  In  his  capacity  both  as 
trustee  and  executor,  the  United  Presbyteri- 
an Cemetery  Association  of  the  town  of  La 
Prairie,  and  the  individual  members  of  said 
association,  were  made  defendants  to  the  bill. 
After  answer  and  replication  were  filed  the 
cause  was  referred  to  the  master  in  chancery 
to  take  the  proofs  and  report  his  conclusion. 
Before  the  master  had  completed  taking  tes- 
timony, and  made  his  report  defoidants  file! 
an  amended  answer,  and  Henry  E.  Jacobs, 
as  executor  and  testamentary  trustee,  filed 
a  cross-bill,  praying  that  he  be  appc^ted 
trustee  as  provided  tu  and  by  the  wUl  of 
Isabelle  McCartney.  Defendants  to  the  cross- 
bill and  the  guardian  ad  litem  for  George  W. 
McCartney,  Insane  defendant,  answered,  and 
the  cause  was  re-r^erred  to  the  master. 
The  master  reported,  recommending  a  decree 
denying  the  relief  prayBd  hy  complainants  in 
their  original  bill  except  as  to  the  $200  be- 
queathed to  the  cemetery  association  and  the 
provision  for  markers  for  the  graves  of  tes- 
tatrix and  her  brother  George  Id  item  2, 
which  he  recommended  be  decreed  to  be  null 
and  void.  The  court  entered  a  decree  In  ac- 
cordance with  the  report  and  recommenda- 
tion of  the  master,  except  the  court  decreed 
the  provision  for  markers  for  the  graves  of 
testatrix  and  her  brother  George  was  valid, 
that  the  county  court  had  Jurisdiction  and 
authority  to  control  the  amount  expended  for 
the  markers,  and  that  said  provision  was  not 
snbject  to  the  objection  alleged  In  the  bill. 
The  only  relief  granted  complainants  by  the 
decree  was  the  holding  that  the  bequest  of 
$200  to  the  cemetery  association  was  void. 
The  court  decreed  that  by  Item  8  it  was  in- 
tended to  create  a  trust  of  the  rents  and 
profits  from  the  interest  of  testatrtx  In  the 
land  described  for  the  purpose  of  caring  for 
her  insane  brother,  and  that  a  trustee  should 
be  appointed  to  carry  out  that  provision  of 
the  will,  and  Henry  E.  Jacobs  was  appoint- 
ed such  trustee  and  required  to  give  bond 
hi  the  sum  of  $5,000. 

[1]  Defendants  have  assigned  cross-errors 
on  the  part  of  the  decree  holding  the  bequest 
to  the  cemetery  association  void.  Bequests 
to  similar  assodatlous  for  the  periwtual  care 
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of  burial  lots  were  beld  to  violate  the  rule 
against  iwrpetultles,  and  to  be  therefore 
void.  In  Mason  v.  Bloomlngton  Ldbrarj-  Ass'n, 
237  lU.  442,  86  N.  B.  1044,  15  Ann.  Oas.  603 ; 
and  Burke  v.  Burke,  259  lU.  262,  102  N.  E. 
298.  The  association  was  never  Incorporated, 
and  therefore  was  incapable  of  taking  under 
the  act  of  UU.  Hurd's  Stat.  1017,  c.  21, 
i  Sla. 

[2]  nte  objections  to  the  bequest  for  mark- 
ers for  the  graves  of  testatrix  and  her  broth- 
er George,  to  cost  not  less  than  $75  each,  are 
that  It  is  uncertain  and  Indefinite,  and  it 
Is  left  to  the  uncontrolled  power  of  the  ex- 
ecutor to  dissipate  the  money  and  funds  of 
the  estate  in  providing  the  markers.  The 
circuit  court  correctly  held  that  the  coimty 
court  had  Jurisdiction  and  power  to  control 
the  amount  of  money  expoided  for  the  mark- 
ers. '    ' 

[S,  4]  As  to  Item  3  the  court  properly  de- 
creed that  it  was  the  intention  of  the  testa- 
trix to,  and  said  Item  did,  create  a  vaUd 
trust  of  the  rents  and  profits  of  the  interest 
of  the  testatrix  In  the  240  acres  of  land 
for  the  purpose  of  caring  for  the  Insane 
brother  during  his  life,  and  a  trustee  was 
properly  ai^olnted  to  carry  out  said  provi- 
sion. 

[S]  As  to  the  fourth  item,  whldi  directs 
the  sale  by  the  executor  of  a  40-acre  tract  of 
land  and  the  distribution  of  the  proceeds 
among  the  heirs,  the  objection  is  that  it  is 
uncertain  whether.  If  all  the  heirs  and  devi- 
sees concurred,  they  could  elect  to  take  the 
land  subject  to  the  charges  and  indebtedness. 
Whether  they  could  have  elected  to  take  the 
land  or  not,  they  never  attempted  to  make 
any  such  election.  By  their  bill  they  did  not 
offer  to  elect,  but  merely  asked  Oxe  court 
whether  they  had  such  right.  If  the  court 
bad  decreed  they  had  such  right,  It  would 
have  beeu  optional  with  them  whether  or 
not  they  would  exercise  it  Furthermore, 
the  insane  heir  and  devisee  was  not  capable 
of  electing.  Any  election  on  his  behalf  would 
have  been  required  to  have  been  made  by 
the  court  No  prayer  of  that  kind  was  con- 
tained in  the  bill,  and  If  there  had  been  it 
seems  quite  dear  the  court  would  not  have 
been  warranted  in  electing  for  the  Insane 
heir  to  take  the  land.  To  authorize  such 
election  It  must  clearly  appear  to  be  for  the 
best  interests  of  the  insane  heir.  Gorman  v. 
MuUins,  172  111.  349,  80  N.  E.  222. 

The  wishes  and  Intentions  of  the  testatrix 
are  expressed  in  her  will  In  language  easily 
understood,  and,  except  the  bequest  to  the 
cemetery  association,  none  of  its  provisions 
are  contrary  to  any  rule  of  law  or  against 
public  policy. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

STONE,  J.,  took  no  part  In  this  case. 
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ROBERTS  T.  GOODIN.     (No.  12358.) 
(Supreme  Court  of  Illhiois.     Jane  18,   1919.) 

1.  MoBTOAOEB  ®s»526(l)— FosECLOstrnE  Sai,b 
— Setting  Aside  Master's  Sale— Pabties 
Entitled — Wife  of  Debtor. 

Wife,  having  inchoate  right  of  dower  and  a 
homestead  interest  in  a  particular  tract  of  the 
land  sold  under  mortgage  foreclosure,  has  such 
an  interest  aa  entitles  her  to  file  objections  be- 
fore confirmation  of  sale  on  ground  of  fraud  on 
her  dower  rights,  and  that  sale  having  been 
made  en  masse  deprived  her  of  homestead  in- 
terest, and  this  though  she  withdrew  her  an- 
swer in  mortgage  foreclosure  proceedings. 

2.  DoWEB  ®=335 — Remedy  fob  Fbotection  of 
Wife's  Interest. 

In  view  of  Dower  Act  i  8,  while  during 
lifetime  of  hosband  wife's  right  of  dower  is  in- 
dioate,  and  cannot  be  asserted  against  husband, 
it  is  such  an  interest  as  can  be  made  the  basis 
of  a  suit  to  set  aside  a  deed  executed  in  fraud  of 
wife's  marital  rights. 

3.  Mobtoaoeb  «=>026(2)— Fobeclosttbe  Sale 
—Setting  Aside  Masteb'b  Sale— Gbounds 
— Fbaud  on  Mabital  Rights— Sale  En 
Masse. 

C!ourt,  on  appUcatloB  before  confirmation, 
properly  set  aside  sale  en  masse  of  property 
susceptible  of  division,  under  mortgage  fore- 
closure, where  decree  authorized  sale  of  so  much 
of  the  land  as  is  necessary  to  discharge  debt; 
the  sale  en  masse  bringing  twice  amount  of  the 
debt  and  wife  of  debtor  being  injured  in  her 
dower  and  homestead  rights. 

4.  Mobtoaoes  ^=>626<1) — Fobeclosubb  Sale 
—Setting  Aside  Masteb'b  Sale— Discee- 
TioN  of  Coubt. 

Chancellor  has  a  broad  discretion  in  matter 
of  approving  or  disapproving  a  master's  sale, 
made  subject  to  the  court's  approval  by  the 
terms  of  the  decree. 

5.  Mobtoaoes  9=9526(1)— Fobxcloscbs  Sale 
— SmriNG  Aside— Estoppel. 

That -a  wife,  injured  in  her  homestead  and 
dower  rights  by  unauthorised  sale  en  masse 
under  mortgage  foreclosure,  bid  on  the  sale  en 
mjisse,  would  not  estop  her  to  apply  to  the 
court  to  set  aside  the  master's  sale  as  defraud- 
ing her  marital  rights. 

Appeal  from  Circuit  Court  Pike  County; 
Harry  Hlgbee,  Judge. 

Petition  by  Elizabeth  A.  Roberts  to  reopen 
sale  under  mortgage  foreclosure.  George  R 
Goodln,  purchaser,  on  leave,  entered  appear- 
ance as  party  defendant  and  from  a  Judg- 
ment opening  the  sale,  he  appeals.    Affirmed: 

William  Mumford  and  Barry  Mumford, 
both  of  Plttsfield,  for  appellant 

W.  E.  WilUams  and  A.  Clay  Williams,  both 
of  Plttsfield,  for  appellee. 

STONE,  J.  This  Is  an  appeal  by  George 
E.  Goodln,  purchaser  at  a  master's  sale  under 
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a  decree  of  foreclosure,  from  an  order  and 
decree  of  the  circuit  court  of  Flke  county 
vacating  and  setting  aside  said  sale  and  or- 
dering a  resale  of  the  lands  described  in  the 
mortgage  in  separate  tracts. 

On  July  20,  1910,  Palmedus  D.  Roberts- 
US  wife,  Lucy  Roberta,  joining  him — execut- 
ed a  certain  mortgage  on  the  farm  on  which 
they  then  resided,  consisting  of  about  100 
acres,  valued  at  about  $7,000,  to  Strauss  & 
Bro.  to  secure  their  certain  note  for  the  prin- 
cipal sum  of  $4,250,  due  in  three  years  after 
date.  Lucy  Roberts,  wife  of  the  mortgagor, 
died  soon  thereafter,  and  In  September,  19l5, 
the  mortgagor,  Palmedus  D.  Roberts,  married 
the  appellee,  Elizabeth  A.  Roberts.  Pay- 
ments on  the  note  were  made  from  time  to 
time.  Attbetlmeof  the  decree  of  foreclosure 
the  accrued  interest  and  principal  amount- 
ed to  $2,169.21.  The  mortgagor  at  the  time 
of  his  marriage  with  appellee  was  72  years 
of  age  and  the  appellee  38  years  of  age.  This 
marriage  was  opposed  by  the  wife  of  the  ap- 
pellant, only  daughter  of  the  mortgagor.  The 
evidence  tends  to  prove  that  the  appellant 
solicited  Strauss  &  Bro.  to  file  their  Ull  for 
foreclosure. 

The  appellee  filed  her  answer  to  the  bill  for 
foreclosure,  averring  that  the  property  con- 
stituted the  homestead  of  her  husband,  Pal- 
medus D.  Roberts,  and  herself;  that  she  had 
a  right  of  homestead  in  said  premises,  and  a 
right  to  redeem  from  any  sale  of  the  same; 
and  that  she  had  an  inchoate  right  of  dower 
in  the  land  subject  to  the  mortgage — and 
prayed  that  her  rights  in  the  premises  be  safe- 
guarded and  protected  by  any  decree  that 
might  be  rendered  in  said  court,  and  that 
her  right  of  redemption  be  saved  to  her  from 
any  sale  made  under  order  of  said  court 
Her  husband  made  default  The  cause  was 
referred  to  the  master  in  the  usual  way. 
The  appellee  concluded  that  she  was  not 
financially  able  to  redeem  the  premises  and 
obtained  leave  of  court  to  withdraw  her 
answer. 

A  decree  was  entered  on  the  master's  find- 
ings, ordering  the  sale  of  so  much  of  said 
land  as  was  necessary  to  discharge  the  debt 
and  costs,  and  which  could  be  sold  separately 
without  material  Injury  to  the  parties  In- 
terested. On  the  sale  the  property  was  of- 
fered for  sale  en  masse.  The  appellee  bid  the 
amount  of  the  debt  and  costs,  and  continued 
to  bid  against  the  appellant  until  the  amount 
bid  more  than  equaled  her  ability  to  pay. 
The  property  was  not  offered  in  separate 
tracts,  as  provided  in  the  decree  for  sale.  On 
the  offer  as  a  whole  the  appellant  was  the 
highest  bidder,  and  the  property  was  de- 
clared sold  to  him  for  $5,025.  The  master 
thereupon  issued  his  certificate  of  purchase 
to  the  appellant,  paid  the  judgment  and  costs 
including  solicitor's  fees,  and  the  residue, 
amounting  to  $2,563.21,  to  the  mortgagor, 
Palmedus  D.  Roberts,  husband  of  appellee. 


over  the  protest  of  counsel  for  appellee,  who 
served  notice  that  objections  would.be  filed 
on  the  convening  of  court  the  following  Mon- 
day to  the  approval  of  the  report  of  sale,  and 
that  a  motion  to  vacate  the  sale  would  be 
made. 

On  the  convening  of  court  the  appellee  filed 
her  verified  written  objections  to  the  sale  and 
to  the  master's  report  thereof,  and>  petitioned 
the  court  to  vacate  the  sale  and  to  order  the 
land '  resold.  In  which  she  averred  that  the 
land  was  worth  more  than  it  sold  for;  that 
her  husband  was  financially  able  to  and 
could  have  paid  the  mortgage  debt  and  pre- 
vented a  foreclosure;  that  her  husband  had 
children  by  a  former  marriage,  who  opposed 
this  second  marriage,  and  who  had  never  be- 
come reconciled  to  the  marriage;  that  these 
children  advised  and  persuaded  her  husband 
to  "default  in  payment  of  his  interest  charges 
and  to  bring  about  a  foreclosure  of  the  mort- 
gage, so  that  appellee  would  be  defrauded, 
cheated,  and  deprived  of  her  homestead  and 
inchoate  right  of  dower  in  the  premises;  that 
she  and  her  husband  reside  -on  the  40  acred 
of  the  land  as  a  homestead ;  that,  In  further- 
ance of  a  common  design  and  plan  to  defraud 
appellee  with  respect  to  her  rights  and  inter- 
est in  the  premises  as  the  wife  of  the  mort- 
gagor, Qeorge  Ooodin,  the  son-in-law  of  the 
mortgagor,  became  the  purchaser  at  this 
sale;  that  it  is  the  purpose  and  aim  of  ap- 
pellant, with  the  C(mnivance  and  consent  of 
her  husband,  to  obtain  a  deed  to  the  premises 
at  the  expiration  of  the  period  of  redemp- 
tion; that  the  appellee  attended  such  sale, 
ready,  willing,  and  able  to  purchase  and  in- 
tending to  bid  the  amount  of  the  judgment 
and  costs  for  all  the  land  except  the  home- 
stead 40,  but  was  prevented  from  doing  so 
by  the  master,  who  offered  the  land  as  a 
whole,  and  not  In  separate  tracts;  that  the 
property  is  capable  of  division,  and  would 
have  sold  in  separate  tracts  for  a  sufficient 
sum  of  money  to  have  complied  with  the  de- 
cree for  sale,  without  selling  her  homestead, 
and  should  have  been  offered  in  separate 
tracts,  and  not  as  a  whole;  that  her  highest 
bid  was  $5,000;  that  she  was  compelled  t.> 
desist  from  further  bidding  because  of  her 
limited  resources  and  means;  that  she  has 
secured  a  loan  on  the  balance  of  the  land 
outside  of  the  homestead  sufficient  to  pay 
the  debts  and  costs ;  that  If  the  court  vacates 
the  sale,  and  orders  the  property  sold  in 
separate  tracts,  and  the  same  is  struck  off  to 
her,  she  will  join  with  her  husband  in  a 
mortgage  on  part  or  all  of  the  land  to  secure 
the  loan ;  that  the  excess  of  the  selling  price 
above  the  debt  and  costs  has  been,  or  is 
about  to  be,  turned  over  to  her  husband;  that 
if  the  master's  report  of  sale  is  approved  the 
appellee  will  be  deprived  and  defrauded  of 
her  inchoate  right  of  dower  In  the  homestead 
by  reason  of  her  Inability  to  redeem;  that 
she  made  demand  of  the  master  to  vacate 
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the  sale  and  order  a  resale,  at  which  time  the 
part  of  the  premises  not  Included  in  the 
homestead  might  be  offered  first,  bat  that 
this  request  was  Ignored. 

The  purchaser,  George  E.  Goodln,  appel- 
lant, leave  first  being  granted  by  the  court, 
entered  his  appearance  as  party  defendant 
and  moved  the  court  to  strike  from  the  files 
the  objections  and  exceptions  of  appellee, 
whldi  motion  was  by  the  court  denied. 
Thereupon  appellant  filed  his  written  answer, 
under  oath,  to  the  objections,  exceptions,  and 
petition  of  appellee,  In  which  he  admits  the 
less  material  averments  of  the  objections, 
denies  the  value  of  the  land  as  fixed  by  ap- 
pellee at  $125  per  acre,  avers  its  true  value  to 
be  $60  per  acre,  denies  that  it  was  possible 
for  appellee  to  avoid  the  foreclosure,  and  de- 
nies all  and  each  of  the  dtber  allegations  in 
the  petition  of  appellee. 

After  the  taking  of  testimony  on  these  is- 
sues so  made  up,  the  court  sustained  the  ob- 
jection and  pedtlon  of  appellee,  refused  to 
approve  the  master's  report  of  sale,  vacated 
and  set  aside  the  sale,  and  all  certificates 
and  documents  follovrlng  and  appertaining 
to  the  sale,  and  ordered  a  resale  In  separate 
tracts.  Appellant  excepted  to  this  ruling  and 
order,  and  prayed  and  perfected  an  appeal 
to  this  court.  The  mortgagor  and  mortgagee 
abide  the  decree. 

[1]  It  is  contended  hs  the  appellant  that 
the  appellee  has  no  standing  in  court  to  make 
and  prosecute  the  proceedings;  that  the  mo- 
tion to  strike  the  objections  should  have  been 
sustained;  that  appellee  has  waived  her 
rights,  and  Is  now  estopped  to  make  her  ob- 
jections to  the  sale. 

The  circuit  court,  in  setting  aside  the  sale, 
found  that  the  property  sold  Is  susceptible  of 
division  and  sale  in  separate  tracts,  that  the 
property  is  of  a  value  largely  In  excess  of  the 
judgment  and  costs  against  It,  and  that  there 
was  no  necessity  for  the  sale  of  the  whole 
of  the  premises  to  s&tlsfy  the  mortgage  in- 
debtedness. Upon  examination  of  the  testi- 
mony we  are  of  the  opinion  that  the  chan- 
cellor was  Justified  in  the  finding  of  these 
facts.  The  property  was  sold  for  more  than 
twice  the  amount  due  against  it  There  also 
appears  to  have  been  no  good  reason  for  the 
master's  selling  the  land  en  masse,  when  the 
decree  provided  otherwise.  The  decree  of 
sale  provided  that  so  much  of  the  land  should 
be  sold  as  was  necessary  to  discharge  the 
amount  due  against  it  This  was  a  dear  di- 
rection to  sell  In  parcels.  The  court  is  war- 
ranted in  setting  aside  a  sale,  where  prop- 
erty sold  en  masse  is  susceptible  of  division 
and  sold  in  separate  tracts,  and  where  the  de- 
cree provides  for  the  sale  of  only  so  much 
as  is  necessary,  and  where  the  sale  of  the 
entire  property  is  not  necessary.- 

The  appellee  is  the  wife  of  Palmedus  D. 
Roberts,  and  lives  with  him  on  the  north- 
east quarter  of  the  southwest  quarter  of  the 
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land  described  in  the  decree  as  a  homestead. 
Upon  the  hej^rlng  the  chancellor  found  that 
the  remainder  of  the  property,  aside  from 
that  upon  which  the  homestead  is  situated,  is 
of  sufficient  value  to  satisfy  the  lien  of  th6 
mortgage,  and  should  be  first  offered  for  sale 
separately  from  the  homestead  tract  We 
are  of  the  opinion  that  this  finding  Is  also 
sustained  by  the  evidence. 

[2]  But  it  is  objected  that  the  appellee  is 
but  a  volunteer,  and  that  when  slie  with- 
drew her  answer  she  was  no  longer  a  party 
in  Interest  We  cannot  agree  with  this  con- 
tention. Under  section  3  of  the  Dower  Act 
(Kurd's  Kev.  St  1917,  c.  41)  appellee  was  en- 
titled to  dower  out  of  the  land  in  question 
as  against  every  person  except  the  mort- 
gagee and  those  claiming  under  him.  While 
this  right  of  dower  is  inchoate,  and  cannot  be 
asserted  in  the  lifetime  of  the  husband,  it  is, 
however,  such  an  interest  as  can  be  made  the 
basis  of  a  suit  to  set  aside  a  deed  executed 
In  fraud  of  the  marital  rights  of  the  wife. 
Hlgglns  V.  Hlgglns,  219  111.  146,  76  N.  E^86, 
109  Am.  St.  Rep.  316;  Blgoness  v.  HIbbnrd, 
267  111.  301,  108  N.  E.  294.  In  addition  it 
will  be  noted  that  the  appellee  has  a  home- 
stead Interest  in  the  property  subject  to  the 
mortgage.  It  follows  that  the  appellee  Is  not 
a  volunteer,  in  the  sense  of  being  one  who 
has  no  interest  In  the  property  In  question. 

In  the  case  of  Lurton  v.  Rodgers,  139  HI. 
554,  29  N.  B.  866,  32  Am.  St  Rep.  214,  it 
was  held  that,  where  property  susceptible  of 
division  is  sold  en  masse  for  an  Inadequate 
price  without  first  offering  the  same  in  sepa- 
rate parcels,  the  sale  will  be  set  aside  within 
a  reasonable  time.  It  Is  the  contemplation  of 
the  statute  relating  to  sales  under  foreclosure 
decrees,  as  well  as  under  executions,  tliat 
only  so  much  of  the  property  affected  by  the 
lien  shall  be  sold  as  is  necessary  to  discharge 
the  lien,  where  the  property  is  susceptible  of 
division.  We  are  of  the  opinion  that  the 
clianceUor.  was  justified,  under  the  facts  of 
this  case,  in  holding  that  the  56  acres  not  a 
part  of  the  homestead  should  have  been  sold 
first 

[3, 4]  The  setting  aside  of  the  sale  and  or- 
dering the  property  resold  was  a  matter 
which  rested  largely  within  the  discretion  of 
the  chancellor,  whose  duty  it  was  to  see  tliat 
the  Hen  be  enforced  with  the  least  damage 
IMssible  to  the  property  rights  of  the  mort- 
gagor. Counsel  cite  numerous  cases  touch- 
ing their  contention  that  the  chancellor  erred 
in  setting  aside  this  sale.  The  cases  cited, 
however,  arose  after  the  sale  had  once  been 
confirmed,  and  not  where,  as  here,  the  ob- 
jection to  the  confirmation  of  the  sale  was 
filed  Immediately  after  the  sale,  and  before 
any  confirmation  had  taken  placa  The  chan- 
cellor has  a  broad  discretion  in  the  matter 
of  approving  or  disapproving  a  master's  sale 
made  subject  to  the  court's  approval  by  the 
terms  of  the  decree.     Jennings  v.  Dunphy, 
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174  111.  86,  BO  N.  B3.  1045.  Where  it  appears, 
as  It  does  here,  that  the  property  may  be 
sold  in  parcels,  and  where  it  appears  that  a 
portion  of  the  property  may  be  sold  for  a 
sufficient  amount  to  cover  the  judgment  and 
costs  against  the  entire  property,  thereby 
leaving  a  homestead  untouched,  it  is  not  an 
abuse  of  discretion  on  the  part  of  the  chan- 
cellor to  set  aside  the  sale  and  to  order  a 
resale  of  the  pr<^>erty  in  separate  tracts. 
The  chancellor  has  the  power  to  set  the  sale 
aside  on  his  own  motion  in  a  case  where  such 
sale  is  made  subject  to  the  approval  of  the 
court.  It  is  apparent  from  the  evidence  that 
the  foreclosure  and  sale  were  brought  about 
as  a  fraud  upon  the  marital  rights  of  the 
appellee.  She  has  such  an  interest  in  the 
property  as  entitles  her  to  the  protection  of 
the  court  against  any  sale  which  would  re- 
sult in  fraud  of  her  marital  rights. 

[S]  It  is  also  contended  that  by  attending 
the  sale  and  bidding  on  the  property  en 
masse  appellee  waived  her  right  to  complain 
that  it  was  not  sold  in  separate  tracts.  We 
do  not  think  so.  The  decree  of  sale  directed 
the  master  to  sell  in  separate  tracts.  Appel 
lee'  cannot,  therefore,  by  bidding  at  the  sale, 
be  held  to  have  waived  her  right  to  have  the 
master  in  chancery  do  that  which  the  decree 
ordered. 

The  chancellor  did  not  err  in  setting  aside 
said  sale  and  ordering  a  resale  of  the  prop- 
erty in  separate  tracts.  The  decree  of  the 
circuit  court  will  be  affirmed. 

Decree  affirmed. 


<2S8  111.  M7) 

MOLL  v.  INDUSTRIAL  COMMISSION  et  aL 
(No.  12674.) 

(Supreme  Court  of  Illinois.     June  18,   1919.) 

Master  and  Sebvant  «=336&— Wobkiosn's 
coupensation  act— illeoai.  euplotment. 
Under  Workmen's  Compensation  Act,  {  3, 
declaring  the  business  of  mining  to  be  extrahaz- 
ardous, and  Act  to  Regulate  the  Employment 
of  Children,  {  6,  making  it  illegal  to  employ  in 
any  extrahazardous  employment  a  child  under 
16  years,  a  boy  under  16  employed  by  a  day- 
mining  company  was  illegally  employed,  and 
tho  Compensation  Act  did  not  apply  to  him. 

Error  to  Circuit  Court,  La  Salle  County; 
Samuel  C.  Stough,  Judge. 

Proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  by  Frank  Moll, 
the  employs,  opposed  by  the  Illinois  Clay 
Products  Company.  Compensation  was  de- 
nied by  the  arbitrator  and  Industrial  Com- 
mission, and  the  decision  affirmed  on  certlo^ 
rari  by  the  circuit  court,  which  certified  the 
case  to  the  Supreme  Court  for  review.  Judg- 
ment of  the  circuit  court  affirmed. 


J.  E.  Malone,  Jr.,  of  La  Salle,  for  plaintiff 
in  error. 

Sonnenschein,  Berkson,  Lautmann  &  Lev- 
inson,  of  (Chicago,  for  defendant  in  error. 

FARMER,  J.  Frank  Moll  was  employed 
June  19,  1916,  by  Arthur  Corbin,  a  farmer, 
to  work  on  the  farm  at  a  wage  of  $22  per 
month,  with  board  and  lodging.  He  did  the 
ordinary  farm  work  on  Corbin's  farm  until 
August  16,  1916,  when  Corbin  made  a  con- 
tract with  the  Illinois  Clay  Products  Compa- 
ny to  strip  or  remove  the  top  surface  of 
earth  from  a  stratum  of  day  the  Clay  Prod- 
ucts Company  was  mining  and  shipping  to 
market.  Moll  was  paid  by  Corbin  the  $22 
per  month  wages  while  be  worked  on  the  job 
at  the  Clay  Products  Company's  mine  and 
Corbin  was  paid  by  the  company.  The  re- 
moval of  the  top  surface  from  the  clay  was 
done  under  and  In  accordance  with  the  di- 
rections of  the  Clay  Products  Company,  with 
plows  and  scrapers  furnished  by  the  com- 
pany. Moll  began  work  at  the  company's 
mine  August  16,  1916,  and  continued  to  work 
there  until  September  19th.  Most  of  the 
time  he  was  engaged  in  stripping  earth  from 
the  day,  but  occasionally,  when  directed  by 
officers  of  the  company  to  do  so,  did  some 
other  kind  of  work  about  the  mine.  While 
engaged  in  the  work  at  the  company's  mine 
Moil  lodged  and  boarded  at  Corbin's  and  per- 
formed chores  there  mornings  and  evenings. 
On  the  19th  of  September,  while  driving  a 
team  hitched  to  a  plow  which  Jones,  presi- 
dent of  the  company,  was  riding  to  make  it 
sink  deeper  in  the  ground,  a  chain  attached 
to  the  wblffletree  broke,  and  the  whiffletree 
flew  back,  striking  Moll's  right  leg,  break- 
ing both  bones  above  the  ankle.  A  physidan 
was  called  by  the  president  of  the  company, 
and  MoU  was  removed  to  a  hospital,  where 
the  fracture  was  set  and  where  he  could  re- 
ceive proper  attention.  He  remained  in  the 
hospital  until  Nov^nber  24tb,  and  dalms  he 
was  totally  disabled  until  the  10th  of  May 
following,  and  that  there  is  a  permanent  par- 
tial disability.  He  made  application  for  an 
award  under  the  Workmen's  Compensation 
Act  (Kurd's  Rev.  St  1917,  c.  48,  S§  126-1521) 
against  the  Clay  Products  Ck)mpany.  Moll 
was  not  16  years  old  at  the  time  of  his  in- 
jury. He  was  born  October  26, 1900,  and  was 
16  years  cM  the  26th  of  October  following 
his  injury  on  the  19th  of  September.  The 
arbitrator  who  heard  the  application  denied 
it,  and  on  review  by  the  Industrial  C!ommls- 
sion  that  body  affirmed  the  decision  of  the 
arbitrator.  The  cause  was  removed  to  the 
Circuit  court  for  review  by  certiorarL  That 
court  affirmed  the  decision  of  the  Industrial 
Commission  and  certified  the  case  was  one 
proper  to  be  reviewed  by  this  court. 

At  the  hearing  before  the  arbitrator  it  was 
admitted  defendant  in  error  and  its  employes 
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were  under  and  snbject  to  the  Workmai's 
Oompensatlon  Act,  but  It  was  and  Is  denied 
that  plaintiff  In  error  was  an  employ^  of  de- 
fendant In  error;  the  claim  being  that  he 
was  the  employe  of  an  Independent  contrac- 
tor. Liability  to  pay  compensation  was  also 
denied  on  the  further  grounds  that  the  em- 
ployment of  the  plaintiff  in  erro'r  at  the  time 
of  his  injury  was  casual,  and  also  because 
he  was  under  16  years  of  age  and  was  en- 
gaged in  work  be  could  not  legally  be  em- 
ployed to  do. 

Plaintiff  in  error  contends:  (1)  That  he 
was  an  employ^  of  defendant  ifl  error  at  the 
time  of  his  injury;  ^)  that.  If  be  was  not, 
then,  under  8ecti<m  31  of  the  Workmen's 
Ck>mpeDsation  Act,  defendant  in  error  is  lia- 
ble because  of  Its  failure  to  require  Corbin 
to  Insure  hla  liability  to  pay  compensation; 

(3)  that  the  employment   was  not   casual; 

(4)  that  the  statute  in  force  at  the  time  of 
the  injury  did  not  prohibit  plaintiff  in  er^ 
Tor's  employment  in  the  work  he  was  doing. 

Plaintiff  In  error  contends  that  the  stat- 
ute concerning  the  employment  of  child  labor 
in  force  when  the  injury  occurred  did  not 
make  the  employment  of  minors  nnder  16 
years  of  age  illegal  ta  such  industries  as  that 
of  defendant  in  error ;  that  prior  to  1917  the 
statute  enumerated  a  large  number  of  em- 
ployments in  which  children  under  16  were 
forltidden  to  be  employed,  and  mills  were 
not  mentioned  among  the  prohibited  employ- 
ments. By  amendment  in  1S17  mills  were 
s];>eciflcally  mentioned  among  the  forbidden 
employments,  and  counsel  says  the  word 
"mUl"  embraces  defendant  in  error's  plant 
and  occupation,  employment  in  which  of  mi- 
nors under  16  years  of  age  was  not  illegal 
before  1917.  Plaintiff  in  error  insists  that 
prior  to  1917  there  was  a  group  of  em- 
ployments declared  extrahazardous  by  the 
Workmen's  Compensation  Act  not  Included 
in  the  occupations  prohibited  by  the  Child 
Labor  Act  (Hurd's  Rev,  St.  1917,  c.  48,  U  20- 
20o),  and  that  this  group  embraced  employ- 
meat  in  the  plant  of  defendant  in  error. 

The  act  of  1897  to  regulate  the  employment 
of  chUdren  in  Illinois  (Laws  of  1897,  §  6,  p. 
91 ;  Hurd's  Stat.  1917,  |  6,  p.  1422)  reads: 

"No  child  under  the  age  of  sixteen  years 
■ball  be  employed,  or  permitted  or  suffered  to 
work  by  any  person,  firm  or  corporation  in  this 
state  at  such  extrabazardoua  employment  wtiere- 
by  its  life  or  limb  is  in  danger,  or  its  health  is 
likely  to  be  injured,  or  its  morals  may  be  de- 
praved." 

Defendant  in  error  is  not  nnder  and  sub- 
ject to  the  Workmen's  Compensation  Act  by 
Tlrtoe  of  its  election  to  provide  comi)ensation 
to  Its  ^nployte  under  the  act,  but  because  it 
is  engaged  in  an  occupation  declared  to  be 
extrahazardous  by  section  S  of  the  statute. 
Paragraph  2  of  section  &  of  the  Workmen's 
Compensation  Act  provides  that  "minora  who 
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are  legally  permitted  to  work  under  the  laws 
of  the  state"  shall  be  considered  the  same 
and  have  the  same  rights  as  adults.  It  is 
immaterial  to  a  decision  of  this  case  wheth- 
er plaintiff  in  error  is  right  or  wrong  in  his 
contention  that  prior  to  1917  the  prohibition 
of  sections  20c  and  20J  of  the  Child  Labor 
Act  did  not  apply  to  the  ocupation  and  busi- 
ness of  defendant  in  error.  It  was  declared 
by  legislative  enactment  to  be  an  extrahaz* 
ardous  business.  Workmen's  Compensation 
Act,  f  8.  By  section  6  of  the  Child  Labor 
Act,  above  quoted,  it  is  made  illegal  to  em- 
ploy a  child  under  16  years  of  age  in.  any 
such  employment  If  plaintiff  in  error  was 
an  employe  of  defendant  in  error,  his  em- 
ployment was  illegal,  and  the  Workmen's 
Comi)aisation  Act  does  not  apply  to  minors 
who  are  illegally  employed.  Boszek  v.  Bau- 
erle  &  Stark  Co.,  282  111.  557,  118  X.  B.  991, 
li.  B.  A.  1918F,  207 ;  Messmer  v.  Industrial 
Board,  282  111.  562, 118  N.  £.993.  As  in  our 
view  this  is  a  complete  bar  to  an  award  un- 
der the  Workmen's  Compensation  Act  in  fa- 
vor of  plaintiff  in  error,  it  is  unnecessary  to 
decide  the  other  questions  raised  and  dis- 
cussed in  the  briefs. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

Judgment  affirmed. 


(288  IlL  888> 

WILSON  T.  HABBOLD  et  al.     (No.  12626.) 
(Supreme  Conrt  of  Illinois.    June  18,  1919.) 

1.  Trusts  ®=99— Trubtze  as  Bknkitoiabt— 
IirvAuniTT. 

A  deed  to  the  grantee  "in  trust  during  Ms 
natural  life  and  at  his  death  to  his  lawful  heirs, 
it  being  expressly  understood  that  but  a  life 
estate  is  hereby  deeded  *  •  •  "  and  that  the 
grantee  is  "to  hold  •  *  •  absolutely  in  trust 
for  his  lawful  heirs,"  with  reservation  of  the 
control  of  the  land,  etc.,  to  the  grantor  for  hi* 
life,  did  not  create  a  valid  trust  in  the  grantee. 

2.  Tbubtb     «=>140(1)— Bum    in     Shbli.»t'8 
Cask— Appucation  to  Tbttbt  Estates. 

The  rule  in  Shelley's  Case  applies  to  trust 
estates. 

S.  Deeds  ®=>128— Lme  Estate  —  Bnue  nr 
Shei.i.et's  Case. 
Deed  to  grantee  in  trust  during  his  life,  at 
his  death  to  his  lawful  heirs,  reciting  only  a 
life  estate  was  deeded,  and  that  grantee  could 
not  make  good  title,  bnt  was  to  have  use  of  land 
only  and  to  hold  it  in  tmst  "for  his  lawful  heirs 
of  De  Witt  county  and  state  of  Illinois,"'  with 
reservation  of  control  of  land  to  grantor  for  Ufa, 
etc,  granted  legal  life  estate  to  grantee,  with 
remainder  to  his  heirs,  so  that  under  the  rule 
in  Shelley's  Case  a  fee  simple  vested  in  grantee 
despite  use  of  word  "lawful"  qualifying  "heirs" 
and  their  apparent  designation  as  "of  De  Witt 
county  and  state  of  Illinms,"  which  was  sur- 
plusage. . 


«S9For  other  eas«  u*  mme  tople  and  KBY-NUUBSR  In  all  K«r-Numbar«a  msesU  and  Indaxw 


Digitized  by 


Google 


564 


128  NO&THBA.STEBN  BEPORTBB 


OIL 


4.  Dexdb  $=99S— Conixioi  Between  Fbint 
AND  Wbitino. 

If  there  is  any  conflict  in  a  deed  between  the 
printed  part  and  the  part  written  in,  the  writ- 
ten part,  in  construing  it,  will  control. 

5.  Deeds  ®=3l20— Gonbtbuction— Dibbeoabd 

OF   SUBPLUS   MAITEB. 

When  the  cantor  in  a  deed  haa  intermingled 
unnecessary  and  meaningless  words  with  words 
of  conveyance,  and  adds  other  lan^age  after 
the  words  of  conreyance,  serving  only  to  con- 
fose,  cat  down,  or  destroy  the  Icnown  legal  es- 
tates conveyed  by  proper  words,  in  construing 
the  deed  all  superfluous  and  surplusage  matter 
may  be  disregarded. 

Appeal  from  Circuit  Court,  £>e  Witt  Coun- 
ty; George  A.  Sentel,  Judga 

Suit  by  Ira  D.  Wilson  against  William 
Harrold  and  others.  From  decree  orerrul- 
Ing  exceptions  to  the  master's  report,  and 
finding  for  plaintiff,  respondents  appeal. 
Decree  affirmed. 

George  J.  Smith,  of  G}lnton,  tor  appel- 
lants. 

Herrlck  &  HerrldE,  of  Farmer  City,  for 
appellee. 

CARTEB,  J.  This  was  a  Mil  ffled  by  ap- 
pellee In  the  circuit  court  of  De  Witt  coun- 
ty to  quiet  the  title  to  20  acres  of  land  and 
for  the  construction  of  a  certain  deed.  Aft- 
«r  the  pleadings  were  settled  the  cause  was 
referred  to  a  master,  who  found  that  Charley 
Harrold  took  a  fee-simple  title  to  said  prem- 
ises through  a  deed  from  Presley  Williams 
and  wife;  that  the  trust  estate  created  by 
said  deed  failed,  and  that  therefore  the  rule 
In  Shelley's  Case  applied  in  the  construc- 
tion of  the  deed,  and  that  appellants  here 
had  no  right,  title,  or  Interest  In  and  to  said 
land.  A  decree  was  entered  overruling  the 
exceptions  to  the  master's  report,  and  a  find- 
ing was  entered  in  accordance  with  said 
report  From  that  decree  this  appeal  has 
been  perfected. 

Presley  Williams  was  the  owner  of  said 
20  acres,  and  on  January  7,  1895,  executed, 
with  his  wife,  the  deed  In  question.  After 
the  usual  opening,  naming  the  grantors  and 
their  residence,  the  deed  continues: 

"For  and  in  consideration  of  love  and  affection 
and  five  ($5)  dollars  in  hand  paid,  Convey  and 
warrant  to  Charley  Harrold  in  tmst  during  his 
natural  life  and  at  his  death  to  his  lawful  heirs, 
it  being  expressly  understood  that  but  a  life 
estate  is  hereby  deeded  to  said  Charley  Harrold, 
and  that  he  cannot  make  a  good  title  by  deed 
or  other  conveyance  but  is  to  have  the  use  of 
the  land  to  be  conveyed,  only,  and  is  to  hold  it 
absolutely  in  trust  for  his  lawful  heirs  of  De 
Witt  county  and  state  of  Illinois,  the  following 
described  real  estate,  to  wit:  [describing  it.] 
Hereby  reserving  the  control  of  said  land  and 
the  right  to  collect,  have,  hold  and  use  the  rents 


and  profits  of  said  land  to  said  Presley  Williams 
for,  and  during  his  natural  life;  and  it  is  here- 
by agreed  and  expressly  imderstood  by  and  be- 
tween all  the  parties  to  this  instrument  that 
the  title  to  and  in  the  above-described  land  does 
not  pass  from  said  grantors,  Presley  Williams 
and  Jemimah  Williams,  to  the  said  Charley  Har- 
rold in  trust  as  above  until  the  death  of  the  said 
Presley  Williams,  but  at  his  death  the  title  in 
said  lands  in  trust  is  to  pass  to  the  said  Charley 
Harrold,  but  only  in  trust,  it  being  the  inten- 
tion of  the  said  grantor  to  reserve  and  hold  a 
life  estate  in  the  above-described  land  to  and  for 
the  said  Presley  Williams." 

The  record  shows  that  Presley  Williams 
departed  this  life  testate  August  13,  1898; 
and  hlg  estate  was  duly  probated;  that 
Charley  Harrold  had  born  to  him  In  lawful 
marriage  three  children,  who  are  the  appel- 
lants herein;  that  on  May  4,  1912,  Harrold 
and  his  wife  conveyed  and  warranted  to  Ira 
D.  Wilson,  am>ellee  herein,  for  a  consldera- 
tlon  of  $1,500,  the  fee-simple  title  In.  said 
20  acres  of  land  by  deed,  which  was  duly 
filed  for  record. 

Counsel  tor  the  appellants  argues  that 
Charley  Harrold  took  a  life  estate  only  In 
the  deed  from  Mr.  and  Mrs.  Williams,  and 
that  his  three  children  took  the  fee  under 
the  designation  of  "his  lawful  heirs,"  con- 
tained In  said  deed;  that  whether  this  is 
true  or  not,  the  deed  should  be  so  construed 
as  to  exclude  the  rule  In  Shelley's  Case 
from  applying  thereto;  that  It  was  plainly 
the  intention  of  the  grantors  that  Harrold 
should  only  take  a  life  estate.  Counsel  tor 
appellee  argue  that  Charley  Harrold  took 
a  fee-simple  title  under  said  deed;  that  as 
there  was  no  legal  separation  of  the  legal 
and  equitable  estates  In  the  conveyance  to 
Harrold,  there  was  a  merger  of  the  es- 
tates In  him  as  sole  trustee  and  beneficiary 
of  the  life  estate,  and  therefore  the  rule  In 
Shelley's  Case  applies  to  the  remainder  con- 
veyed to  the  "lawful  heirs,"  and  Harrold 
took  title  to  the  entire  fee. 

[1]  The  first  question  to  be  considered  la 
whether  the  attempt  of  Presley  WlUiams 
and  wife  to  create  by  their  deed  a  trust  in 
Charley  Harrold  failed.  It  has  frequently 
been  stated  by  the  authorities  that  a  person 
cannot  both  be  a  trustee  and  a  benefic^ry; 
that  "this  doctrine  results  from  that  of 
merger  of  estates  rather  than  from  any  In- 
compatibility of  interest  between  the  trustee 
and  cestui  que  trust.  It  Is  undoubtedly  true 
that  the  same  person  cannot  be  at  the  same 
time  sole  tnistee  and  sole  beneficiary  of  the 
same  Identical  Interest;  but  a  cestui  que 
trust  is  not  absolutely  prohibited  from  oc- 
cupying the  relation  of  trustee  for  his  own 
benefit,  and  espedally  Is  this  so  when  he  la 
bnt  one  of  several  trustees,  or  where  he  is 
a  trustee  for  himself  and  others."  39  Cyc 
248,  and  authorities  there  dted.    See,  also^ 
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28  Am.  ft  Bug.  Ency.  of  Law  (2d  Bd.)  955 ; 
1  Perry  on  Trusts  (6Ui  Ed.)  (  347,  note  (a), 
In  which  are  dted,  among  other  authorities, 
the  decisions  of  this  court  in  Burbach  v. 
Burbach,  217  HI.  547,  76  N.  B.  519,  and 
Spengler  v.  Kuhn,  212  111.  186,  72  N.  B.  214. 
In  1  Ferry  on  Trusts  (Sd  Bd.)  |  13,  that 
author  states: 

"No  person  can  be  both  trustee  and  cestni  que 
trust  at  the  same  time,  for  no  person  can  sue  a 
subpoena  against  himself.  Therefore,  if  an  equi- 
table estate  and  a  legal  estate  meet  in  the  same 
person  the  trust  or  confidence  ia  extinguished, 
for  the  equitable  estate  merges  in  the  legal  es- 
tate." 

This  court  has  held  that  the  trusteeship 
cannot  be  predicated  of  one  who  holds  for 
life  only,  and  for  his  or  her  sole  use  and 
benefit  Dick  v.  Bicker,  222  HI.  413,  78  N. 
B.  823,  113  Am.  St.  Rep.  426.  In  Thompson 
V.  Adams,  205  111.  552,  556,  69  N.  B.  1,  2, 
this  court,  In  construing  a  will,  said: 

"No  tmst  is  created  by  tliifl  will.  The  widow 
ia  to  have  the  sole  nse  and  benefit  of  the  real 
and  personal  property  so  long  as  she  lives  and 
remains  unmarried,  and  upon  her  death  or  re- 
marriage possession  and  the  title  in  fee  simple 
will  unite  at  once  in  the  same  persons.  The 
provision  of  the  will  creating  her  a  trustee  is 
'tiierefore  inoperative.  'A  trusteeship  cannot  t>e 
predicated  of  one  who  holds  for  life  only,  and 
for  his  or  her  own  sole  use  and  benefit,  and  the 
instrument  which  gives  the  life  estate  also  gives 
the  remainder  to  others  in  their  own  right,  and 
no  duty  other  than  those  that  grow  out  of  their 
legal  relation  is  imposed  upon  the  life  tenant' 
Sehaefer  v.  Sehaefer,  141  IlL  337  [31  N.  B. 
186].  The  rights,  duties,  and  obligations  of  the 
widow  under  this  will,  so  long  as  she  remains 
unmarried,  are  those  of  a  life  tenant  only.  The 
words  used  for  the  purpose  of  creating  a  trust 
may  be  rejected  as  surplusage." 

These  three  decisions  by  this  court  can 
In  no  way  be  distinguished,  on  the  facts  or 
the  law,  from  the  case  before  us,  and  there- 
fore the  rule  laid  down  in  those  cases  must 
control  here.  It  may  be  true  that  recent 
authorities  are  holding  more  liberally,  and 
the  courts  are  becoming  more  and  more  in- 
clined towards  carrying  out  the  intention  of 
the  grantor  or  testator  in  regard  to  trusts, 
rather  than  attempting  to  defeat  the  inten- 
tion by  the  application  of  strict  rules  as  to 
merger  or  otherwise,  as  was  said  In  Irving 
V.  Irving,  21  Misc.  Eep.  743,  47  N.  T.  Supp. 
1052,  in  accordance  with  the  reasoning  In 
Lewln  on  Trusts  (lltb  Bd.)  914,  but  the 
rules  laid  down  by  this  court  must  govern  In 
matters  of  this  kind  rather  than  the  reason- 
ing In  other  Jurisdictions. 

Counsel  for  appellants  relies  on  the  rea- 
soning of  this  court  in  Hagan  ▼.  Vamey,  147 
IlL  281,  35  N.  B.  219,  as  tending  to  uphold 
his  argtmient  that  a  trust  was  here  created. 
The  wording  of  the  instrument  there  con- 
strued is  entirely  different  from  that  In  this 
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case,  and  Is  different  from  the  wording  of 
the  instruments  construed  In  the  three  cases 
in  this  court  heretofore  cited.  If  there  is 
anything  in  that  decision  contrary  to  the  con- 
clusion here  reached  that  no  trust  was  cre- 
ated, It  must  be  held  that  such  reasoning 
was  overruled  In  effect  by  the  opinions  of 
this  court  in  Sehaefer  v!  Sehaefer,  supra, 
Thompson  y.  Adams,  supra,  and  Dick  v. 
Rlcker,  supra.  The  case  of  Fowler  v.  Black, 
136  HI.  363,  26  N.  B.  596>  11  L.  R.  A.  670, 
tends  also  to  support  the  same  conclusion. 
[2]  Counsel  for  appellants  further  argues 
that  even  though  the  trust  has  failed  the 
rule  in  SheUey's  Case  will  not  apply  and 
merge  the  fee  in  Harrold,  for  the  reason, 
as  we  understand  the  argument  that  this 
rule  does  not  apply  to  trust  estates.  We 
find  no  authorities  supporting  this  argument. 
In  1  Perry  on  Trusts  (6th  Ed.)  §  358,  this 
question  is  discussed,  and  the  author  says, 
among  other  things: 

"As  trusts  are  wholly  independent  of  tenure 
they  ought  not  to  be  affected  by  the  rule,  and  a 
few  cases  have  seemed  to  indicate  that  they 
were  withdrawn  from  the  operation  of  it;  but 
it  is  now  established  that  the  same  rule  shall 
apply  to  the  same  limitation,  whether  it  is  of  an 
equitable  or  a  legal  estate" 

^-citing  niunerous  authorities,  all  ai^arentiy 
U];^olding  the  doctrine  of  the  text,  and  this 
seems  to  be  the  general  conclusion  reached 
by  the  authorities.  It  is,  however,  stated  by 
some  writers  that  the  rule  does  not  apply  to 
executory  trusts,  using  the  word  "executory" 
In  a  limited  sense;  that  all  trusts  which  are 
not  dry  or  passive  are  executory  in  some 
sense,  but  that  a  trust  to  be  subject  to  the 
rule,  must  tte  such  a  one  that  its  limitations 
are  left  to  the  court  to  frame,  the  writing 
only  giving  general  directions  to  guide  the 
court  in  finding  what  estate  is  created.  For 
a  full  discussion  of  this  doctrine  see  Lewln 
on  Trusts  (11th  Ed.)  pp.  120-130,  Inc.;  1  Per- 
ry on  Trusts  (6th  Ed.)  {  359;  medeman  on 
Real  Property  (3d  Bd.)  §  322,  note  16.  So 
far  as  we  are  advised,  this  court  has  always 
assumed  that  the  rule  in  Shelley's  Case  ap- 
plied to  tmst  estates.  See  Bennett  v.  Ben-  • 
nett,  217  lU.  434,  75  N.  B.  339,  4  L.  R.  A. 
(N.  S.)  470 ;  Lord  v.  Comstock,  240  HI.  492, 
88  N.  E.  1012;  McFaU  v.  Klrkpatrick,  236 
lU.  281,  86  N.  B.  139;  Harvey  v.  Bollard, 
262  111.  67.  96  N.  E.  658 ;  Carpenter  v.  Hub- 
bard, 263  111.  671,  106  N.  B.  688;  Nowlan  v. 
Nowlan,  272  IlL  626,  112  N.  B.  259. 

[}-61  There  being  no  trust  estate  created, 
the  instrument  granted  a  legal  life  estate  to 
Charley  Harrold  vrlth  remainder  to  his  heirs. 
"If  an  estate  for  life  Is  granted  by  any 
Instrument  and  the  remainder  is  limited  by 
the  same  instrument,  either  mediately  or  Im- 
mediately, to  the  heirs  of  the  life  tenant,  the 
life  tenant  takes  the  remainder  as  well  as 
the  life  estate."    BaUs  v.  Davis,  241  IlL  586, 
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89  N.  E.  706,  20  L.  R.  A.  (N.  8.)  937.  This 
lostrunient,  therefore,  In  granting  the  legal 
life  estate  to  Harrold  and  the  remainder  to 
his  heirs,  brings  the  wording  squarely  with- 
in the  rule  In  Shelley's  Case,  and  therefore  a 
fee  simple  was  vested  In  Harrold.  Winter 
V.  Dibble,  251  lU.  200,  OB  N.  E.  1093,  Deemer 
V.  Kesslnger,  206  lU.  57,  69  N.  El.  28,  iEtna 
Life  Ins.  Co.  y.  Hopplu,  249  111.  406,  94  N. 
E.  669,  and  Fowler  t.  Black,  supra,  all  tend 
to  support  this  conclusion.  This  rule  must 
control  even  though  the  Intention  of  the 
grantor  is  shown  clearly  by  the  Instrument 
to  have  been  otherwise. 

Counsel  for  appellants  argues  that  the 
above  nde  should  not  apply  because  the  in- 
stnmient.  Instead  of  leaving  the  remainder 
simply  to  the  heirs  of  Harrold,  left  It  to  his 
"lawful  heirs."  The  Qualifying  adjective 
"lawful"  before  the  word  "heirs"  does  not 
in  any  way  change  the  meaning  of  the  word 
"heirs"  to  one  of  purchase  rather  than  a 
word  of  limitation.  Deemer  v.  Kesslnger, 
supra ;  Webbe  v.  Webbe,  234  IlL  442,  84  N. 
B.  1064,  17  U  R.  A.  (N.  S.)  1079;  SUsser  v. 
Stlsser,  285  111.  207,  85  N.  B.  240.  See,  also, 
Pease  v.  Davis,  226  111.  408,  80  N.  B.  249. 

It  is  further  argued  by  counsel  for  appel- 
lants that  the  rule  should  not  apply  be- 
cause the  Instrument  not  only  provides  that 
the  land  shall  go  to  the  lawful  heirs  of 
Harrold,  but  still  further  particularizes  by 
saying  that  It  should  go  to  "his  lawful  heirs 
of  De  Witt  county  and  state  of  Illinois," 
and  that  these  words  as  used  can  still  be 
said  to  make  a  particular  description  of  the 
heirs  the  same  as  If  the  instrument  had  used 
the  word  "children";  that  If  the  word 
"heirs"  is  used  as  meaning  "issue"  or  "chil- 
dren," then  the  rule  in  Shelley's  Case  would 
not  apply.  BnUer  v.  Huestls,  68  lU.  594, 
18  Am.  R«p.  589;  Dick  v.  Bicker,  supra; 
Stlsser  V.  Stlsser,  supra.  Apparently  the  orig- 
inal deed  from  Presley  Williams  and  wife 
to  Charley  Harrold  was  drawn  upon  a  print- 
ed form,  and  the  proper  erasures  were  not 
made  in  preparing  the  deed  so  as  to  erase 
the  words  "De  Witt  county  and  state  of  111- 
Inois,"  and  these  words  referred  to  the  place 
of  the  residence  of  the  grantee,  and  have 
no  relation  to  the  word  "hetrs."  They  form 
no  part  of  the  words  of  the  conveyance  and 
are  really  surplusage.  Counsel  for  appel- 
lants does  not  deny  that  these  words  were 
a  part  of  the  printed  form,  and  that  this  ex- 
planation might  be  a  reasonable  one  as  to 
how  they  came  to  be  In  this  Instrument. 
Counsel  for  appellee  argue  that  no  sane  man 
would  limit  an  estate  to  his  heirs  of  De 
Witt  county  only;  that  in  the  course  of  na- 
ture, affection,  and  love  for  his  donees  he 
would  follow  rules  of  consanguinity  and  not 
geographical  maps  or  mimldpal  boundaries. 
If  there  Is  any  conflict  in  a  deed  between 


a  printed  part  and  the  part  written  in,  the 
written  part  will  control  in  construing  It 
MiUer  V.  Mowers,  227  lU.  392,  81  N.  E.  420, 
and  cases  there  dted.  When  the  grantor  in 
the  Instrument  has  Intermingled  unnecessary 
and  meaningless  words  with  words  of  con- 
veyance, and  adds  other  language  after  the 
words  of  conveyance  which  only  serve  to 
confuse,  cut  down,  or  destroy  the  known 
legal  estates  conveyed  by  proper  words  used, 
then  all  superfluous  and  surplusage  matter 
may  be  cut  out  and  disregarded.  13  Cyc. 
619 ;  8  R.,  O.  L.  1038,  1044.  The  words  "of 
De  Witt  coxmty  and  state  of  Illinois"  are 
no  part  of  the  grantor's  description  of  the 
estate  granted.  This  being  so,  the  rule  In 
Shelley's  Case  applies,  and  the  decree  right- 
ly held  that  the  fee-simple  title  was  convey- 
ed by  this  deed  and  vested  in  Charley  Har- 
rold. ^ 

The  decree  of  the  circuit  court  will  there- 
fore be  affirmed. 

Decree  affirmed. 


MITOHELL  V.  LOWDEN,  Oovemor,  et  al. 
(No.  12686.) 

(Supreme  Court  of  lUinois.     Jime  18,   1919.) 

1.  Statutes  «=s>35^  —  Submission  to  Pofu- 
lab  yotb— pobuoatiok. 

Provisions  for  publication  in  Laws  1917,  p. 
686,  providing  for  tbe  construction  of  a  state- 
wide system  of  durable,  hard-surfaced  roads 
and  for  a  bond  issue  of  $60,000,000  which,  un- 
der Const,  art.  4,  S  18,  bad  to  be  published  and 
ratified  by  a  vote  of  the  people  before  becoming 
effective  are  sufficient,  and  no  separate  law 
for  publication  is  necessary. 

2.  Constitutional  Law  «=>12  —  Constitu- 
tional PbOVISIONS— CONSTBUCTION. 

Constitutional  provisions  must  be  construed 
like  a  statute  with  reference  to  the  object  to 
be  accomplished,  and  when  the  real  purpose  is 
apparent,  the  language  must  be  construed  so  as 
to  carry  the  purpose  into  effect;  -mere  words 
yielding  to  the  intent 

3.  Constitutional  Law  «=9l2  —  Statutes 

«=>212— CoNSTBUOnON. 

It  is  not  to  be  presumed  that  a  provision 
was  inserted  in  a  Constitution  or  statute  with- 
out reason,  or  that  a  result  was  intended  incon- 
sistent with  the  judgment  of  men  of  common 
sense  guided  by  reason. 

4.  Statutes  «=s>181(2)— CoHSTBUonow. 

When  the  words  of  a  statute,  followed  lit- 
erally, lead  to  an  absurd  consequence,  there  is 
a  sufficient  reason  to  depart  from  the  language. 

5.  Statutes  ®=>35%— Befebendum— Numbkb 
OF  Votes. 

Under  Const  art  4,  {  18,  providing  that 
the  Legislature  shall  create  no  debt  unless  the 
law  authorizing  the  same  shall  have  been  sub- 
mitted to  the  people  and  received  a  majority  of 
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the  yotes  cast  fbr  membera  of  the  General 
Asaembly  at  such  election,  I«w8  1817,  p.  696, 
providing  for  a  atate-wide  aystem  of  hard- 
surfaced  roads  and  for  a  $60,000,000  bond  is- 
sue, in  favor  of  which  were  cast  over  600,000 
yotes,  mast  be  deemed  ratified,  for  nearly 
three-fourths  of  the  voters  expressed  them- 
selves in  favor  of  the  act,  and  this  is  so  though 
the  total  number  of  votes  cast  for  members  of 
the  General  Assembly  exceeded  2',000,000,  each 
voter  being  entitled  to  3  votes;  for  any  other 
construction  would  require  for  ratification  a 
greater  vote  than  all  the  electors  were  entitled 
to  cast 

6.  SaUTUTES  <Ss>S5'%— Indkbtsdnxbs— Obxa- 
TioN— Refebendxjk. 

Under  Const  art.  4,  S  18,  requiring  that,^ 
where  a  law  authorizing  the.  contracting  of  a 
debt  shall  be  subtnitted  to  the  people,  provi- 
sion shall  be  made  at  the  time  for  the  payment 
of  interest  annually  as  it  shall  accrue,  two  sep- 
arate acts  are  not  required,  one  authorizing 
the  debt  and  the  other  levying  the  tax,  so  Laws 
1917,  p.  696,  providing  for  a  $60,000,000  bond 
issne  for  hard-surfaced  roads,  and  for  payment 
of  interest  in  the  single  act,  is  valid. 

7.  STATtTTES  «s»10  — PASa&Olfr— TXA  AND  NAT 

Vote. 
Const,  art  4,  {  12,  requiring  a  yea  and  nay 
vote  upon  each  bill  separately  upon  the  fin^ 
passage,  does  not  require  a  separate  vote  upon 
each  section  or  provision  of  a  bill;  therefore 
Laws  1917,  p.  696,  providing  for  a  $60,000,000 
bond  issne  for  bard-surfaced  roads  and  for  the 
payment  of  interest  on  the  bonds,  etc.,  is  not 
invalid  because  there  were  no  separate  yea  and 
nay  votes  on  its  various  provisions. 

8.  Statutm   (&=9 123(4)  —  TnxB— SxwFioiBKOT 

— HlQHWATS. 

Laws  1917,  p.  696,  entitled  "An  act  in  re- 
lation to  the  construction  by  the  state  of  Illi- 
nois of  a  state-wide  system  of  hard-surfaced 
roads  upon  public  highways  of  the  state  and 
the  provision  of  means  for  the  payment  of  the 
coat  thereof  by  an  issue  of  bonds,"  which  au- 
thorized a  $60,000,000  bond  issue  and  provided 
for  the  levy  of  an  annual  tax  sufficient  to  pay 
the  interest,  provided  that  no  tax  should  be 
levied  in  any  year  in  which  a  sufficient  amount 
had  been  appropriated  from  other  sources  of 
revenue  to  pay  the  interest  and  principal  of 
the  bonds  falling  due  that  year,  held  not  in- 
valid on  ground  that  it  included  provisions  not 
expressed  in  its  title,  such  as  appropriations 
from  the  road  fund  created  by  the  Motor  Ve- 
hicle Law,  etc.,  for  the  act  makes  no  such  ap- 
propriation, though  the  Motor  Vehicle  Law 
'  provides  that  the  moneys  in  the  road  fund 
created  shall  first  be  appropriated  to  payment 
of  bonded  indebtedness  for  construction  of  per- 
manent highways. 

9.  CoNSTiTonoNAL  LAW  «=»205(2),  291  — 
Bonds  fob  Hiqhwat  iMPRovEaJENTS— Pay- 
ment Imposed  on  Motor  Vehicle  Owners 
—Immunities— Dub  Pbocesb. 

Though  the  Motor  Vehicle  Law  provides 
that  the  road  fund  so  created  shall  be  first  ap- 
plied to  payment  of  bonded  indebtedness  for 
construction  of  permanent  highways,  held,  that 
Laws  1917,  p.  696,  providing  for  a  state-wide 


system  of  hard-surfaced  roads  and  for  a  bond 
issue  of  $60,000,000.  is  not  invalid  under  Const 
art.  2,  S  2,  as  imposing  upon  owners  of  motor 
vehicles  burdens  not  imposed  upon  the  owners 
of  other  kinds  of  property,  or  granting  immu- 
nity to  owners  of  other  kinds  of  property  in 
violation  of  article  2,  {  14. 

10.  HiGHWATS  <S=»99%,  New,  vol.  14  Key-No. 
Series  —  Revenue  —  Constiiutionai.  Ee- 
quirements, 

Though  the  Motor  Vehicle  Law  provides 
that  the  road  fund  so  created  shall  be  applied 
first  to  payment  of  bonded  indebtedness  for 
construction  of  permanent  highways,  held,  that 
Laws  1917,  p.  696,  providing  for  a  state-wide 
system  of  hard-surfaced  roads  and  for  a  bond 
issue  of  $60,000,000  is  not  invalid  as  imposing 
upon  owners  of  motor  vehicles  the  entire  cost 
of  constructing  such  roads  in  violation  of 
Const  art.  9,  {  1,  requiring  the  General  Assem- 
bly to  provide  needful  revenue  by  levying  a 
tax  by  valuations. 

11.  States  €=>119  —  Absttminq  Debts  of 
Counties  —  Release  to  Counties  fob 
Shabe  of  Taxes. 

Laws  1917,  p.  696,  providing  for  a  state- 
wide system  of  hard-surfaced  roads  and  author- 
izing a  $60,000,000  bond  issue  which  provides 
in  section  10  that  the  department  of  public 
works  and  buildings  to  which  the  work  is  con- 
fided may  make  nse  of  any  paved  road  which 
may  have  been  constructed  by  any  county,  and 
in  such  case -shall  allot  to  the  county  a  sum  of 
money  equal  to  the  actual  cost  of  such  paved 
road,  is  not  invalid  as  violating  Const  art.  4, 
S  20,  prohibiting  the  assumption  of  debts  of  a 
county,  or  article  9,  !  6,  dedaring  that  the 
General  Assembly  shall  have  po  power  to  re- 
lease any  county  from  its  proportionate  share 
of  taxes  to  be  levied  for  state  purposes. 

12.  States  €=>13l— appbopbiation  Statutes 
— Validitt— Bond  Issue. 

Laws  1917,  p.  696,  providing  for  a  state- 
wide system  of  hard-surfaced  roads,  and  au- 
thorizing a  $60,000,000  bond  issue,  is  not  inval- 
id under  Const  art  6,  {  16,  requiring  appro- 
priation bills  to  specify  the  amounts  and  pur- 
poses in  distinct  items  and  sections,  for  the 
act  authorized  the  department  of  public  works 
and  buildings  to  carry  out  the  road  building, 
and  the  Legislatare  could  not  specify  in  mi- 
nute detail  each  expenditure,  and  in  the  very 
nature  of  things  each  contract  for  the  pur- 
chase of  material  or  tools  cannot  be  considered 
an'  item  for  specific«^tion. 

13.  HlOHWATS    <S=»165— LjCaiSLATUBE— POWEB 

of. 

Snbject  to  constitutional  limitation,  the 
power  of  the  Legislature  over  public  highways 
is  absolute,  and  it  may  give  jurisdiction  over 
them  to  such  authorities  as  it  may  see  fit  and 
change  the  control  of  them  at  pleasure. 

14.  Statutes  ®=»97(2)— Local  Lkoislation— 
Highways. 

Laws  1917,  p.  696,  providing  for  a  state- 
wide system  of  hard-surfaced  roads  on  public 
highways,  which  placed  highways  under  the  con- 
trol of  the  Department  of  Public  Works  and 
Buildings,  is  not  invalid  as  local  legislation  in 
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violation  of  Const,  art.  4,  {  22;  for,  while  the 
act  does  not  include  all  highways  in  the  state, 
it  includes  a  comprehensive  system. 

15.  CoNSTiTunoNAi,  Law  <8=»60,  67— "Lkgib- 
I.ATIVE  Poweb"— "Judicial  Poweb." 

"Legislative  power"  is  the  power  to  enact 
laws  or  to  declare  what  the  law  shall  be;  while 
"judicial  power"  is  the  power  which  adjudicates 
upon  the  rights  of  citizens,  and  to  that  end  con- 
strues and  applies  the  law. 

[Ed.  Note.— For  other  definitions,  see  "Words 
and  Phrases,  First  and  Second  Series,  Judicial 
Power';  Legislative  Power.] 

16.  cohstitutiokal  law  «=»c2,  80(2)  — 
Delegation  of  Legislative  and  Judicial 
authobitt. 

Laws  1917,  p.  696,  providing  for  a  state- 
wide system  of  public  roads  which  named  the 
termini,  etc.,  of  the  principal  highway  systems 
and  in  a  general  way  directed  the  course  they 
were  to  follow.  Itela  not  invalid  as  delegating, 
in  violation  of  Const  art.  3,  legislative  and  ju- 
dicial power  to  the  department  of  public  worlis 
and  buildings,  which  was  given  authority  to 
carry  the  act  into  effect. 

Ai>peal  from  Circuit  Conrt,  Sangamon 
County ;  Elbert  S.  Smith,  Judge. 

BlU  by  Jobn  H.  Mitchell  against  Frank  O. 
Lowden,  Governor,  and  others.  From  a  de- 
'  cree  dismissing  the  bill,  complainant  appeals. 
Affirmed. 

Green  &  Blsley,  of  Mt  Carmel,  for  appel- 
lant. 

Edward  J.  B^undage,  Atty.  Gen.,  Albert  D. 
Bodffliberg,  of  Springfield,  Edward  C.  Fitch 
and  Noah  C  Bainum,  both  of  Chicago,  and 
Arthur  R.  Hall,  of  Danville,  for  appellees. 

DUNN,  O.  J.  The  FifUeth  General  As- 
sembly passed  an  act  entitled  "An  act  in  re- 
lation to  the  construction  by  the  state  of  Ill- 
inois of  a  state-wide  system  of  durable  hard- 
surfaced  roads  upon  public  highways  of  the 
state  and  the  provision  of  means  for  the  pay- 
ment of  the  cost  thereof  by  an  issue  of  bonds 
of  the  state  of  Ulluols."  Laws  of  1917,  p. 
696.  By  this  statute  it  was  enacted  that  a 
state-wide  system  of  durably  hard-surfaced 
roads  be  constructed  by  the  state  upon  Its 
public  highways,  and  that,  for  the  purpose 
of  providing  means  for  the  payment  of  the 
cost  of  such  construction,  the  state,  through 
its  officers,  be  authorized  to  issue,  sell,  and 
provide  for  the  retirement  of  bonds  to  the 
amount  of  $60,000,000.  The  sum  of  $60,000- 
000  to  be  derived  from  the  sale  of  bonds  was 
appropriated  to  the  department  of  public 
works  and  buildings,  and  the  act  provided 
for  the  levy  of  an  annual  tax  of  an  amount 
sufficient  to  pay  the  interest  as  It  should  ac- 
crue and  the  principal  of  the  bonds  at  ma- 
turity, provided  that  no  tax  should  be  levied 
In  any  year  In  which  a  sufficient  amount  had 
been  appropriated  from  other  sources  of  rev- 


enue to  pay  the  interest  and  principal  of  the 
bonds  falling  due  that  year.  The  construc- 
tion of  the  state-wide  system  of  roads  was 
placed  under  the  general  supervision  and 
control  of  the  department  of  public  works 
and  buildings,  which  was  authorized  to  cause 
the  roads  to  be  constructed  at  the  earliest 
possible  time  consistent  with  good  business 
management  It  was  declared  that  the  gen- 
eral location  of  the  routes  upon  which  the 
proposed  roads  were  to  be  constructed  should 
be  substantially  as  described  In  section  9,  so 
as  to  connect  with  each  other  the  different 
communities  and  principal  cities  of  the  state, 
provided  that  the  department  of  public  works 
and  buildings  should  have  the  right  to  make 
such  minor  ichanges  in  the  location  of  the 
routes  as  might  become  necessary  In  order 
to  carry  out  the  provisions  of  the  act  Sec- 
tion 9  described  the  general  location  of  46 
routes  by  naming  the  termini  of  each,  giv- 
ing the  general  direction  of  the  road  from 
one  terminus  to  the  other,  and  stating  that 
such  route  afforded  certain  named  places  and 
the  intervening  communities  reasonable  con- 
nections with  each  other,  covering  the  state 
with  a  network  of  roads  reaching  every  coun- 
ty In  the  state.  On  February  19,  1919,  John 
M.  Mitchell,  a  dtlzen  and  taxpayer  residing 
In  Wabash  county,  filed  a  bill  In  the  circuit 
court  of  Sangamon  county  against  the  Gov- 
ernor, secretary  of  state,  auditor  of  public 
accounts,  state  treasurer,  director  of  public 
.works  and  buildings,  and  other  officers  of 
that  department,  the  purpose  of  which  was 
to  have  the  act  declared  unconstitutional  and 
the  defendants  enjoined  from  enforcing  It 
Objections  were  alleged  to  the  manner  of  Its 
adoption,  to  Its  title,  and  to  Its  contents. 
The  defendants  answered,  a  replication  was 
filed,  the  cause  was  beard  upon  the  plead- 
ings and  evidence,  and  the  court  found  the  Is- 
sues for  the  defendants  and  entered  a  decree 
dismissing  the  bill  for  want  of  equity,  from 
which  the  complainant  has  appealed. 

The  cause  was  submitted  at  the  April  term, 
and,  an  early  decision  being  desired  on  ac- 
count of  the  public  interest  Involved,  a  judg- 
ment was  rendered  at  that  term  affirming 
the  decree  of  the  circuit  court  for  the  rea- 
sons now  to  be  stated. 

The  objections  made  to  the  adoption  of  the 
act  were  that  it  was  not  constitutionally  sub- 
mitted to  the  people  as  required  by  section 
18  of  article  4  of  the  Constitution,  and  did 
not  receive  the  majority  of  votes  as  required 
by  that  section. 

Before  the  debt  of  $60,000,000  created  by 
this  act  could  be  contracted,  section  18  of  ar- 
ticle 4  of  the  Constitution  required  that  the 
law  authorizing  it  should  have  been  submit- 
ted to  the  i)eople  at  a  general  election  and 
have  received  a  majority  of  the  votes  cast 
for  members  of  the  General  Assembly  at 
such  election;    that  the  General  Assembly 
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sbould  provide  for  tbe  publication  of  the  law 
for  tbree  mo&tbs,  at  least,  before  the  vote 
of  the  people  should  be  taken  upon  the 
same;  that  provision  should  be  made  at  the 
time  for  the  payment  of  the  interest  annn- 
ally  as  it  should  accrue,  by  a  tax  levied  for 
the  purpose  or  from  other  sources  of  reve- 
nue; and  that  the  law  levying  the  tax  should 
be  submitted  to  the  people  with  the  law  au- 
thorizing the  debt  to  be  contracted.  The  act 
itself  provided  that  before  it  should  go  into 
fuU  force  and  effect  it  should,  at  the  general 
election  in  November,  1918,  be  submitted  to 
the  people  and  receive  a  majority  of  the  votes 
cast  for  members  of  the  General  Assembly 
at  that  election,  and  it  directed  that  the  sec- 
retary of  state  should  cause  publication  of 
the  act  to  be  made  once  each  week  for  three 
months,  at  least,  before  the  vote  of  the  peo- 
ple should  be  taken  upon  the  act,  in  at  least 
two  daily  newspapers,  one  published  In 
Springfield  and  one  in  Chicago.  The  act  was 
published  in  all  respects  in  accordance  with 
tills  direction,  and  the  law  was  submitted  to 
the  people  and  voted  on  at  the  election  In 
accordance  with  the  terms  of  the  act.  The 
canvass  of  the  vote  by  the  state  canvassing 
board  showed  the  whole  number  of  votes  cast 
at  the  election  was  975,645,  the  whole  num- 
ber of  votes  cast  for  members  of  the  Gen- 
eral Assembly  was  898,821,  the  whole  num- 
ber of  votes  cast  for  the  act  was  661,815,  and 
the  whole  number  against  the  act  was  154,- 
296,  and  tliat  the  majority  in  favor  of  the 
act  was  212,404.  The  appellant  insists  that 
the  finding  by  the  state  canvassing  board  of 
this  majority  in  favor  of  the  act  is  errone- 
ous, for  the  reason  that  the  canvassing  board 
bad  regard  to  the  number  of  voters  (898,- 
821)  who  voted  for  members  of  the  Gtoeral 
Assembly  instead  of  the  numtier  of  votes  cast 
by  such  voters  for  members  of  the  General 
Assembly,  which  number  of  votes  was  three 
times  the  number  of  voters,  and  that  by  a 
proper  construction  of  the  law  the  majority 
of  the  votes  cast  at  the  election  for  members 
of  the  General  Assembly  was  not  cast  for 
the  act. 

[1]  The  objection  to  the  submission  of  the 
act  is  based  upon  the  requirement  of  the 
Constitution  that  "the  General  Assembly 
shall  provide  for  the  publication  of  said  law 
for  three  months  at  least  before  the  vote  of 
the  people  shall  be  taken  upon  the  same,"  and 
the  argument  is  that  only  by  the  enactment 
of  a  statute  can  the  General  Assembly  cause 
publication  of  the  law  to  be  made.  There  is 
no  basis  for  tliis  argument  The  General 
Assembly  may  provide  In  the  act  itself,  by 
separate  resolution  or  by  an  independent  law, 
for  the  publication.  The  object  of  the  pub- 
lication is  to  give  notice  to  the  people  that 
they  may  have  an  opportunity  to  express 
their  wiU  by  their  votes.  While  the  publica- 
tion, if  not  authorized  by  the  General  As- 
sembly, IB  ot  ao  validity,  a  statute  Is  not 
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necessary  to  confer  authority.  A  vote  direct- 
ing it  is  sufficient.  The  statute  which  was 
enacted  by  the  Legislature  was  really  a  law 
submitting  to  the  people  a  proposition  to  be 
voted  upon  at  the  general  election  for  a  law 
on  the  subject  of  state  roads,  to  become  ef- 
fective upon  an  affirmative  vote  by  the  peo- 
ple. The  law  submitting  the  proposition  be- 
came effective  on  July  1st,  and  bound  every 
one  to  comply  with  its  provision  to  submit 
the  proposal  to  a  vote,  and  the  secretary  of 
state  was  bound  to  publish  the  law. 

[2-6]  It  is  seriously  contended,  however, 
that  the  votes  cast  for  members  of  the  Gen- 
eral Assembly  were  three  times  the  number 
.taken  by  the  state  canvassing  board  as  the 
basis  of  its  finding— that  is,  2,696,463  instead 
of  898,821.  The  latter  is  the  number  of  vot- 
ers who  cast  votes  for  members  of  the  Gen- 
eral Assembly,  and  while  the  votes  cast  in 
favor  of  the  law  numbered  nearly  three- 
fourths  of  aU  the  voters,  it  is  argued  that 
the  language  of  the  Constitution,  and  the 
law  itself,  is  not  obscure  or  uncertain,  but 
la  definite  and  unambiguous  aai  leaves  no 
room  for  construction;  that  the  total  num- 
ber of  votes  cast  for  members  of  the  General 
Assembly  was  2,696,463;  that  nothing  less 
than  1,348,232  is  a  majority  of  that  number ; 
and  that  less  than  half  that  number  of  votes 
were  cast  in  favor  of  the  law.  This  is  liter- 
ally true,  but  it  is  perfectly  cl6ar  that  it  Is 
not  the  meaning  of  the  Constitution  that  the 
law  did  not,  therefore,  receive  a  constitution- 
al majority;  for  such  meaning  involves  the 
absurdity  of  holding  that  the  f  ramers  of  that 
instrument,  and  the  people  in  adopting  it. 
Intended  to  prohibit  the  creation  of  a  debt, 
'with  the  exception  spedfled  in  section  18,  un- 
less the  proposition  for  its  creation  sbould 
receive  at  an  election  a  greater  vote  than  all 
the  electors  were  entitled  to  cast.  It  is  con- 
ceivable that  they  might  have  desired  to  pro- 
hibit the  creation  of  a  debt,  but  not  that  they 
would  take  this  indirect  method  of  proliib- 
iting  whUe  appearing  to  permit  A  constitu- 
tional provision  must  be  construed  like  a 
statute  with  reference  to  the  object  to  be 
accomplished,  and  when  the  real  purpose  Is 
apparent  the  language  must  be  construed  so 
as  to  carry  the  purpose  Into  effect.  It  is  not 
to  be  presumed  that  a  provision  was  inserted 
In  a  Constitution  or  statute  without  reason 
or  that  a  result  was  intended  inconsistent 
with  the  judgment  of  men  of  common  sense 
guided  by  reason.  Not  the  letter  of  the  law 
only.  Its  mere  words,  but  its  spirit  and  object, 
must  be  taken  into  consideration,  and  when 
a  particular  intent  to  effect  a  specific  purpose 
is  manifest,  respect  must  be  paid  to  that 
intent  When  the  words  of  a  statute,  foHow- 
ed  literally,  lead  to  an  absurd  consequence, 
there  is  sufficient  reason  to  depart  from  the 
language.  Perry  County  v.  Jefferson  County, 
94  111.  214.  The  intention  of  section  18  ol 
article  4  of  the  Constitution  was  to  restrict 
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tbe  General  Assembly  In  Imposing  an  In- 
debtedness npon  tbe  state  to  cases  where  a 
majority  of  the  voters  at  an  election  for 
members  of  .the  General  Assembly  should 
vote  in  faTor  of  the  act  incurring  the  liabil- 
ity, and  that  is  the  construction  which  we 
give  to  its  language. 

[6]  Section  18  of  article  4  requires  that, 
where  a  law  authorizing  the  contracting  of 
a  debt  shall  be  submitted  to  the  people,  pro- 
vision shall  be  made  at  the  time  for  the  pay- 
ment of  the  Interest  annually  as  it  shall  ac- 
crue, by  a  tax  levied  for  the  purpose  or  from 
other  sources  of  revenue,  and  that  the  law 
levying  the  tax  shall  be  submitted  to  the  peo- 
ple with  the  law  authorizing  the  debt  to  be 
contracted.  It  is  argued  that  this  requires 
two  separate  acts — one  authorizing  the  debt; 
the  other  levying  the  tax.  There  is  no  basis 
for  this  ar^ment.  Since  pnovlsion  for  the 
payment  of  interest  must  be  made  at  the  same 
time  as  provision  for  incurring  the  debt, 
the  natural  way  would  be  to  include  both 
in  one  act;  but,  whether  contained  in  one 
act  or  not,  the  Constitution  requires  all  to 
be  submitted  to  the  people  at  the  same  time. 

[7]  In  connection  with  this  last  objection, 
and  based  upon  the  proposition  that  section 
18  requires  two  acts — one  for  incurring  the 
debt,  the  other  for  levying  the  tax  to  pay 
the  Interest — ^the  argument  Is  made  that  the 
statute  violates  section  12  of  article  4  of  the 
Constitution,  which  requires  a  yea  and  nay 
vote  upon  eacl^  btll  sepadately  upon  the 
final  passage.  This  section  does  not  require 
a  separate  vote  upon  each  section  or  provi- 
sion of  the  bill.  Tbe  bUl  may  contain  many 
provlsionB  creating  new  rights  and  duties, 
and  so  establishing  new  laws  applicable  to 
the  conditions  which  are  tbe  subject  of  tbe 
enactment,  but  it  is  not  necessary  that  each 
of  these  provisions  be  voted  upon  separate- 
ly. For  Instance,  section  4  of  tbe  Local  Op- 
tion Law  (Hurd's  Rev.  St  1917,  a  43,  8  28) 
creates  the  crimes  of  forgery  and  perjury 
which  may  be  committed  in  connection  with 
tbe  filing  and  verification  of  the  petition  for 
a  vote,  but  tbe  fact  that  a  law  for  tbe  crea- 
tion of  anti-saloon  territory  and  a  law  cre- 
ating a  new  criminal  offense  of  forgery  or 
perjury  were  included  In  the  single  enact- 
ment did  not  invalidate  tbe  act.  People  v. 
McBride,  234  111.  146,  84  N.  E.  865,  123  Am. 
St  Rep.  82,  14  Ann.  Gas.  994. 

[8]  The  appellant  contends  that,  even  If 
the  -act  was  constitutionally,  submitted  and 
approved,  its  terms  violate  several  pro- 
visions of  the  Constitution.  One  of  them 
is  section  13  of  article  4,  in  r^ard  to  the  ti- 
tle which  is  set  out  in  tbe  beginning  of  this 
opinion.  It  la  insisted  pb^t  the  act  con- 
tracts a  debt  on  behalf  of  the  state, '  levies  a 
tax  for  the  payment  of  bonds,  appropriates 
money  from  the  state  treasury,  from  the 
road  fund  created  by  tbe  Motor  Vehicle 
Law  (Hird's  Rev.  St  1917,  c.  121,  H  268a- 


269v),  and  from  other  sources  o(  revenue, 
and  provides  for  making  compensation  to 
certain  counties  of  tbe  state,  and  that  none 
of  these  subjects  are  expressed  In  the  title. 
The  title  of  an  act  is  not  Intended  to  be  an 
index  of  its  contents.  The  object  of  the  con- 
stitutional restriction  is  to  prevent  the  in- 
clusion in  an  act  of  provisions  foreign  to  tbe 
subject  of  legislation  which  have  no  legiti- 
mate tendency  to  accompUsb  tbe  purpose  of 
the  act  as  expressed  in  the  title.  Provi- 
sions, however  diverse,  which  tend  to  make 
effectual  the  purpose  so  expressed,  may  be 
Included  in  the  act,  though  not  expressed  in 
tbe  title.    People  v.  McBride,  supra.' 

The  main  purpose  of  the  act  in  question 
Is  tbe  construction  of  a  state-wide  system  of 
durable,  bard-surfaced  roads.  Incidental  to 
that  purpose,  and  necessarily  connected  with 
its  accomplishment,  is  the  means  of  pay- 
ment, whidi  the  act  provides,  in  accordance 
with  Its  title,  shaU  be  by  an  &sue  of  bonds 
by  tbe  state.  Tbe  money  arising  from  tbe 
sale  of  bonds  must  be  paid  into  tbe  state 
treasury,  and,  under  section  17  of  article 
4  of  tbe  Constitution,  can  only  be  drawn 
from  the  treasury  in  pursuance  of  an  appro- 
priation made  by  law.  Before  bonds  can  be 
sold  it  is  necessary  to  make  provision  for 
their  payment,  and  this  can  be  dcme  only  by 
the  levy  of  a  tax  for  that  purpose  or  from 
some  other  source  of  revenue.  Therefore, 
In  order  to  accomplish  the  purpose  of  the 
act  and  tbe  construction  of  tbe  roads  to 
which  it  refers,  it  was  proper,  if  not  neces- 
sary, to  Include  in  it  the  appropriation  of 
money,  tbe  issue  of  bonds,  and  the  levy  of  a 
tax  for  their  payment  The  act  makes  no 
appropriation  of  the  road  fund  created  by 
the  Motor  Vehicle  Law.  Section  IS  of  that 
law  directs  that  tbe  fund  shall,  if  and  when 
tbe  state  shall  incur  any  bonded  indebted- 
ness for  tbe  construction  of  permanent  high- 
ways, be  set  aside  and  used  for  tbe  purpose 
of  paying  and  discharging  annually  the  prin- 
cipal and  interest  on  such  bonded  indebted- 
ness then  due  and  payable,  and  for  no  other 
purpose.  Tbe  act  under  consideration,  in 
providing  for  tbe  payment  of  tbe  principal 
and  Interest  of  tbe  bonds  by  a  tax  levied 
for  tbe  purpose  or  from  otber^  sources  of  rev- 
enue, as  required  by  tbe  Constitution,  has 
provided  tliat  the  moneys  in  the  road  fund 
created  by  section  19  of  the  Motor  Vehicle 
Law  shall  first  be  appropriated  to  the  pay- 
ment of  tbe  principal  and  interest  of  the 
bonds,  and  only  in  case  of  a  deficiency  of 
that  fund  to  pay  the  Interest  and  bonds 
shall  any  tax  be  levied  for  that  purpose  in 
8jiy  year.  The  only  means  provided  in  the 
act  for  tbe  payment  of  tbe  cost  of  the  roads 
Is  that  mentioned  in  the  title — an  issue  of 
bonds — to  which  is  incidental  the  levy  of  a 
tax  for  the  payment  of  them  in  case  the 
funds  already  provided  for  that  purpose 
prove  Insufiicient 
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[1, 10]  The  claim  Qiat  the  act  Tlolates  sec-  r  proprlatlon  of  $60,000,000  to  be  derived  from 


tlon  2  of  article  2  of  tbe  Constitution  by 
imposing  upon  tbe  owners  of  motor  yehlcles 
and  their  property  burdens  not  imposed  up- 
on the  owners  of  other  kinds  of  property, 
and  in  so  doing  also  grants  an  Immunity  to 
owners  of  all  other  kinds  of  property.  In 
violation  of  section  14  of  article  2,  falls,  for 
the  reason  that  the  act  neither  imposes  such 
burden  nor  grants  any  Immunity.  For  the 
same  reason  the  argument  also  fails  that 
the  act  Imposes  upon  the  owners  of  motor 
vehicles  the  entire  cost  of  tbe  roads,  and  so 
violates  section  1  of  article  9  of  the  Con- 
stitution, which  requires  the  General  As- 
sembly to  provide  such  revenue  as  may  be 
needful  by  levying  a  tax  by~  valuations,  so 
that  every  person  and  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her, 
or  Its  property.  The  Motor  Vehicle  Law  pro- 
vides for  the  registration  of  motor  vehicles 
and  requires  every  owner  of  a  motor  vehicle 
to  pay  a  fee  to  the  state  annually,  but  the 
amount,  time,  and  manner  of  such  payment 
are  in  no  way  affected  by  the  act  now  under 
consideration. 

[11]  Section  10  of  the  act  provides  that 
Che  department  of  public  works  and  build- 
ings may  make  use,  in  die  construction  of 
the  roads,  of  any  paved  road  of  a  proper, 
durable,  hard-surfaced  tyi)e  which  may  have 
been  constructed  by  any  county  and  the 
state,  or  by  the  county  alone  and  accepted 
by  the  state,  and  In  such  case  an  amount  of 
money  equal  to  the  share  of  the  actual  cost 
of  such  paved  road  paid  by  the  county  shall 
be  allotted  to  the  county,  to  be  used,  at  the 
option  of  the  county)  either  in  the  payment 
of  any  bonds  Issued  by  the  county  and  used 
to  Improve  its  state-aid  roads,  or  in  the  im- 
provement of  its  state-aid  roads  by^  the  con- 
struction thereon  of  a  durable,  hard-surfac- 
ed road  under  the  direction  and  to  the  satis- 
faction of  the  department  of  public  works 
and  buildings.  The  objection  is  made  that 
this  section  is  an  assumption  of  the  debts 
of  the  counties  whose  roads  are  so  used 
and  discharges  their  inhabitants  from  their 
proportionate  share  of  the  state  taxes,  and 
80  violates  section  20  of  article  4  and  sec- 
tion 6  of  artlde  9  of  the  Constitution.  Sec- 
tion 10  merely  provides  for  the  payment  by 
the  state  of  the  cost  of  a  road  of  whldi  it 
takes  ccmtrol  as  a  part  of  the  state-wide  sys- 
tem. The  state  assumes  no  debt,  but  pays 
in  cash  for  what  it  purchases,  and  the  coun- 
ty may  use  the  money  to  construct  or  Im- 
piwve  Its  other  roads,  or,  at  its  option,  In 
the  payment  of  its  bonds  issued  to  improve 
Its  state-aid  roads.  The  taxes  of  the  inhabi- 
tants of  the  county  for  the  construction  of 
a  state-wide  system  of  roads  will  not  be 
affected  In  any  way.  The  county  will  mere- 
ly be  paid  for  the  cost  it  has  paid  for  the 
road  taken. 

[12]  The  appellant  contends  that  the  ap. 


the  sale  of  the  bonds  violates  section  16  of 
article  5  of  the  Constitution,  because  It  fails 
to  specify  the  objects  and  purposes  for  which 
the  appropriation  is  made,  appropriating  to 
such  objects  and  purposes,  respectively,  their 
several  amounts  In  distinct  items  and  sec- 
tions. The  appellant  does  not  Indicate  the 
several  objects  and  purposes  for  which  the 
several  amounts  should  be  appropriated  In 
distinct  Items  and  sections.  The  act  requires 
all  contracts  for  construction  to  be  let  to  the 
lowest  responsible  bidder.  It  authorizes  the 
department  of  public  works  and  buildings  to 
purchase  and  supply  any  labor,  tools,  ma- 
chinery, supplies,  and  material  needed  for  tbe 
work,  to  make  all  final  dedsions  affecting 
the  work  and  all  reg^ilatlons  It  may  deem  nec- 
essary for  the  proper  management  and  con- 
duct of  the  work  and  for  carrying  out  all 
the  provisions  of  the  act  to  the  best  interest 
and  advantage  of  the  people  of  the  state. 
The  single  purpose  for  which  the  money  ap- 
propriated is  to  be  used  is  the  construction 
of  the  system  of  roads.  There  will,  perhaps, 
be  many  contracts  for  the  construction  of 
parts  of  the  roads,  but  each  contract  is  not 
an  item  which  can  be  separately  stated  and 
for  which  a  definite  amount  can  be  ai^ro- 
prlated.  There  will,  perhaps,  be  many  con- 
tracts for  the  purchase  of  material  and  tools, 
but  each  contract  of  purchase  is  not  an  item 
which  can  be  separately  stated  and  for  which 
a  definite  amount  can  be  appropriated.  Nor 
is  the  purchase  of  all  of  one  kind  of  material 
such  an  item.  All  are  Items  of  the  aggregate, 
but  the  Constitution  does  not  require  an ' 
itemization  in  minute  detail  of  every  expendi- 
ture of  money  in  connection  with  the  gea- 
eral  purpose  for  which  an  appropriation  is 
made  The  Legislature  could  not  know  at 
the  time  of  making  the  appropriation,  ev&i 
approximately,  the  amount  required  for  each 
of  the  various  contracts  or  purchases.  A 
similar  objection  was  made  to  thi;ee  acts  ap- 
propriating sums  of  money  In  gross  for 
"building  and  maintaining  state-aid  roads" 
in  Martens  v.  Brady,  264'  IlL  178,  106  N.  B. 
266,  aiMl  was  held  invalid.  The  original  sec- 
tion 16  of  article  6  made  no  special  refer- 
ence to  appropriattona  So  much  of  tbe  sec- 
tion as  now  refers  to  bills  making  appropria- 
tions of  money  was  adopted  as  an  amendment 
In  1884.  At  the  next  session  after  the 
adoption  of  this  amendment  the  Legislature 
made  an  appropriation  of  $200,000  for  the 
purchase  of  a  site  and  constructing  buildings 
thereon  for  the  soldiers'  and  saUors'  home 
and  for  fitting  the  same  for  occupancy,  with- 
out separating  the  amount  into  items.  Laws 
of  1885,  p.  16.  The  same  Legislature  made 
a  similar  appropriation  of  173,000  for  the 
construction  and  completion  of  the  main 
bnlldlng  of  the  Bastem  Illinois  Hospital  for 
the  Insane  (Laws  of  1886,  p.  13)  and  numer. . 
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oas  other  like  approprlationa  It  has  been 
the  customary.  If  not  the  nnlform,  method 
of  making  appropriations  for  the  constrnctlon 
of  buildings  and  other  public  works,  and'  the 
Supreme  Court  building  was  constructed  and 
the  Centennial  Memorial  building  is  In  pro- 
cess of  construction  by  means  of  appropria- 
tions so  made.  Laws  of  1895,  p.  76 ;  Laws  of 
1907,  p.  24;  Laws  of  1917,  p.  66.  This  legis- 
lative construction  while  not  obligatory  upon 
the  court,  is  entitled  to  consideration,  and 
we  regard  it  as  according  with  the  Constitu- 
tion. 

[13,14]  The  contention  is  made  that  the 
act  violates  the  prohibition  of  section  22  of 
article  4  of  the  Constitution  against  local 
or  special  laws  for  laying  out,  opening,  al- 
tering, and  working  roads  or  highways,  and 
that  it  delegates  legislative  and  judicial  pow- 
ers to  the  department  of  public  works  and 
buildings,  in  violation  of  article  3.  Subject 
to  constitutional  limitation,  the  control  of 
the  Legislature  over  the  public  highways  Is 
absolute,  and  it  may  give  jurisdiction  over 
them  to  such  authorities  as  it  may  see  fit 
and  change  the  control  of  them  at  pleasure. 
Cicero  Lumber  Co.  v.  Town  of  Cicero,  176 
111.  9,  51  N.  B.  758,  42  L.  B.  A.  696,  68  Am. 
St  Rep.  155;  Illinois  Malleable  Iron  Co.  v. 
Lincoln  Park  Com'rs,  263  111.  446,  105  N.  B. 
336,  51  L.  R.  A.  (N.  S.)  1203.  By  general 
laws  it  has  delegated  to  municipal  authori- 
ties of  dtles  and  villages,  to  park  commis- 
sioners, to  the  commissioners  of  highways  of 
towns  and  counties,  as  governmental  agen- 
cies, certain  authority  and  control  over 
highways.  By  the  present  act  It  changes 
this  authority  and  control,  eo.  far  as 
the  highways  coming  within  its  terms  are 
concerned,  and  brings  them  under  the 
authority  and  control  of  another  govern- 
mental agency — the  department  of  pnblic 
works  and  buildings.  The  act  is  not  local; 
for,  while  it  does  not  include  all  the  high- 
ways in  the  state,  it  does  provide  a  system  of 
highways  affording  reasonable  connection 
with  one  another  to  practically  all  parts  of 
the  state.  The  basis  upon  which  the  location 
of  the  routes  established  by  the  act  was 
made  is  declared  to  be  the  connection  with 
eadi  other  of  the  different  communities  and 
the  principal  cities  of  the  stat&  It  is  not 
argued,  and  cannot  well  be  after  a  considera- 
tion of  the  routes  established,  that  this  basis 
has  been  disregarded.  A  substantially  simi- 
lar basis  of  classlflcation  of  roads  was  held 
reasonable  in  Martens  v.  Brady,  supra,  and 
It  was  also  held  that  the  objection  that  the 
statute  was  local  because  only  a  part  of  the 
roads  in  the  state  would  be  brought  under  its 
provisions  was  untenable. 

[15,16]  There  Is  no  delegation  of  either 
legislative  or  judicial  power  to  the  depart- 
ment of  pnblic  works  and  buildings.  It  is 
true  that  many  questions — the  material  to 
be  nsed,  the  width  of  the  roadways,  the  char- 


acter of  the  construction  and  the  plans  and 
specifications  therefor,  the  terms  and  condi- 
tions of  contracts,  the  acceptance  or  rejection 
of  work  done,  and  the  numberless  details 
in  carrying  out  the  provisions  of  the  act — are 
left  to  the  determination  of  the  department 
of  public  works  and  buildings,  which  is  au- 
thorized and  required  to  make  all  final  de- 
cisions. The  decision  of  such  questions  i» 
ministerial.  Legislative  power  is  the  power 
to  enact  laws  or  declare  what  the  law  shall 
be.  People  v.  Roth,  249  IlL  532,  94  N.  B. 
953,  Ann.  Cas.  1912A,  100.  Judicial  power 
la  the  power  which  adjudicates  upon  the 
rights  of  citizens,  and  to  that  end  construes 
and  applies  the  law.  Owners  of  Lands  v. 
People,  113  tu.  296.  Assessors  and  boards 
of  review  in  valuing  property  for  taxation, 
clerks  of  courts  and  sheriffs  in  taking  and 
approving  bonds,  city  councils  in  granting 
or  revoking  licenses  to  keep  dramshops,  su- 
perintendents of  schools  In  granting  or  re- 
voking teachers'  certificates,  boards  of  ex< 
amlners  in  granting  and  revoking  licenses 
to  practice  medicine  or  pharmacy,  fish  com- 
missioners in  granting  permits  to  take  fisih 
for  propagation  at  times  and  by  means  other- 
wise prohibited,  all  exercise  discretion  and 
judgment  in  the  performance  of  their  duties, 
but  they  do  not,  wtdle  executing  the  law  un- 
der which  they  act,  make  or  declare,  construe 
or  apply  any  law,  and  the  acts  which  re- 
spectively confer  upon  them  the  powers 
which  they  exercise  do  not  delegate  either  , 
legislative  or  jQdlclal  power.  People  v.  Roth, 
supra ;  People  v.  Apfelbaum,  251  HI.  18,  95  N. 
B.  995.  The  selection  of  the  public  highways 
to  be  affected  is  not  left  to  the  arbitrary  di»< 
cretion  of  the  department,  as  the  appellant's 
bill  avers.  It  is  true,  as  the  bill  alleges,  that 
the  act  fixes  the  routes  upon  which  the  roads 
are  to  be  constructed  in  a  general  way,  by 
naming  the  termini,  which  are  in  some  cases 
hundred  of  miles  apart,  with  no  direct  public 
highway  leading  from  one  to  the  other,  and 
with  many  public  highways  intervening,  and 
the  power  is  delegated  to  the  department  of 
public  works  and  buildings  to  determine  the 
exact  public  highways  between  the  termini 
upon  which  the  roads  shall  "be  constructed. 
The  determination  is  not,  however,  left  to 
an  arbitrary  discretion.  While  the  termini 
are  the  only  points  fixed  by  the  statute,  the 
roads  are  to  be  constructed  between  the  ter- 
mini substantially  upon  the  routes  described, 
so  as  to  connect  with  each  other  the  different 
communities  and  principal  cities  of  the  state, 
and  so  as  to  afford  the  different  places  nam- 
ed and  the  intervening  communities  reason- 
able coimectlon  with  the  termini  and  with 
each  other. 

We  are  of  the  opinlcm  that  the  act  is  not 
subject  to  the  constitutional  objections  made 
to  it,  and  the  decree  of  the  circuit  court  is 
affirmed. 

Decree  affirmed. 


Digitized  by 


Google 


m.)  MXJPLE  V 

(12S 
(288  111.  no) 
PEOPLE  v.  PAISIiET  et  ti.    (No.  12043.) 

(Supreme  Coart  of  Illinois.     Jane  18,  1919.) 

1.  Pabtnership  e=176  —  Joikdeb  of  Dk- 

FENDANTS— PABTNEBB. 

Where  copartners  are  jointly  g:uilt;  of  the 
same  offense,  it  is  proper  to  indict  them  joint- 
ly as  individuals,  not  to  indict  the  firm  or  co- 
partnership as  an  entity. 

2.  Criminai.  Law  ^=>124  (6)— Joinder  or  De- 
fendants—Acckssobies. 

It  is  always  proper  to  include  all  persons 
in  an  indictment  who  are  jointly  guilty  of  the 
same  offense,  including  those  who  are  acces- 
sories before  the  fact. 

8.  Indictment  and  Information  «=»124(4)— 
Joinder  of  Defendants. 
That  the  statute  prohibiting  receiving  bank 
deposits  after  insolvency  describes  the  persons 
who  may  be  guilty  in  the  singular  number  does 
not  prevent  tJhe  indictment  of  two  or  more  per- 
sons jointly  for  the  commission  of  that  of- 
fense. 

4.  Indictment  and  Information  «=»119— 
Misdemeanor— SxTBFLXTBAQE. 
An  indictment  for  a  misdemeanor  is  not 
vitiated  by  charging  that  an  act  was  unlawfully 
and  feloniously  committed;  the  word  "feloni- 
ously" being  regarded  as  surplusage. 

6.  Obiminai,  Law  «=»444—Bvidenoe— Books 
—Authentication  . 

In  a  prosecution  for  receiving  bank  deposits 
after  insolvency,  books  identified  as  defend- 
ants', the  entries  being  made  by  defendants  or 
at  their  instance,  introduced  as  declarations 
against  interest,  are  properly  admitted,  without 
further  proof  of  their  accuracy  or  correctness. 

8.  Criminai.  Law  «s9393(1)  —  Compeixino 
Accused  to  Give  JBTvidenge— Books. 
Books  procured  from  receiver  in  bankruptcy 
of  an  insolvent  bank  may  be  used  in  a  prose- 
cution for  receiving  deposits  after  Insolvency, 
without  violating  Const,  art.  2,  §  10,  providing 
that  no  person  shall  be  compelled  in  any  crim- 
inal case  to  give  evidence  against  himsell    * 

7.  Obiminai.  Law  9=»393(2)  —  Co3cpeixino 
Accused  to  Give  EvideNcb— Iixeoal  Sei- 
zure. 

Notwithstanding  Const,  art.  2,  J  10,  provid- 
ing that  accused  shall  not  be  compelled  to  give 
evidence  against  himself,  papers  and  documents 
illegally  seized  from  his  possession  are  admissi- 
ble against  him,  if  otherwise  competent 

8.  Criminai,  Law  9=3695(2)  —  General  Ob- 
jections— Secondabt  Evidence. 

It  was  not  error  to  permit,  over  general  ob- 
jection, secondary  evidence  of  book  entries  to 
establish  the  date  of  undisputed  loans,  where 
there  was  no  specific  objection  that  itte  evi- 
dence was  secondary. 

9.  Criminai,  Law  «=9338(1)  —  Evidence— 
Value. 

In  a  prosecution  for  receiving  bank  depos- 
its after  insolvency,  evidence  as  to  the  cost  of 
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constructing  a  building  on  a  leasehold  owned 
by  defendants,  and  the  revenues  which  might 
be  derived  therefrom,  is  not  admissible  to  es- 
tablish the  value  of  the  leasehold ;  defendants 
being  entitled  to  prove  only  the  market  value  of 
the  leasehold. 

10.  (Obiminai,  Law  iS=s>825(1)  —  Request  fob 
Further  Instructions. 

Though  the  instructions  given  in  a  pros- 
ecution for  violating  Or.  Code,  §  25a,  for  which 
defendants  shall  be  fined  and  in  addition  may  be 
imprisoned,  might  have  confused  the  jury  as  to 
their  discretion  to  impose  imprisonment  or  not, 
defendants  cannot  complain,  where  they  tender- 
ed no  correct  instruction  on  the  issue,  as  fur- 
ther instruction  would  have  removed  the  error. 

11.  Banks  and  Banking  «s>85(3)— Receiv- 
ing Deposits  After  Inbolvenct  —  Re- 
quested Instructions— Applicabiutt  to 
Evidence. 

Where  there  was  evidence  that  accused  had 
been  compelled,  by  threats  of  their  creditors 
that  their  bankis  would  be  closed,  to  surrender, 
without  consideration,  bank  stock  of  value,  it 
was  error  to  refuse  their  requested  instruction 
that,  if  they  were  induced  to  surrender  their  in- 
terests in  the  stock  by  such  threats,  the  sur- 
render was  void,  and  in  determining  their  in- 
solvency when  they  received  deposits  the  jury 
should  consider  the  value  of  the  stock  at  the 
time  of  surrender  as  an  asset. 

12.  Criminal  Law  (S=s>369(1)  —  Receiving 
Deposits  When  Insolvent  —  Evidence— 
Otheb  Offenses. 

In  a  prosecution  df  bankers  for  receiving 
deposits  after  insolvency,  it  ^as  error  for  the 
court  to  admit  evidence  in  detail  of  three  embez- 
zlements and  obtaining  money  by  false  pretens- 
es,' which  were  in  no  way  connected  with  the 
offense  charged. 

M.  Cbihinal  Law  <s=a470—EviDXNCB— Opin- 
ion OF  EXPEST— INSOLVKNOT  OF  I^FEND- 
ANT. 

In  a  prosecution  for  receiving  deposits  when 
insolvent,  it  was  improper  to  permit  an  expert 
to  give  his  opinion  that  defendants  were  insol- 
vent, which  was  an  ultimate  issue  for  the  jury. 

14.  Criminal  Law  9=>45(^Receivino  Dk- 
pobits  After  Inbolvenot— Opinion  Evi- 
dence—Loss  OF  Deposits. 

In  a  prosecution  for  receiving 'deposits  aft- 
er insolvency,  it  was  improper  to  permit  de- 
positors to  testify  that  they  had  lost  their  de- 
posits, which  was  one  of  the  ultimate  facts  to  be 
found  by  the  jury. 

15.  Criminal  Law  9=9338(7)— Evidence  to 
Prejudice  Defendant. 

In  a  prosecution  for  receiving  bank  depos- 
its after  Insolvency,  where  the  amount  of  the 
deposits  had  been  established  by  the  bank's 
books,  it  was  error  to  admit  testimony  of  cer- 
tain depositors  as  to  the  nature  of  the  deposits 
and  the  effect  ot  their  loss,  where  such  evi- 
dence was  clearly  offered  to  prejudice  the  jury 
against  defendant. 
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16.  Cbimiwai,  Law  e=a70<V— Misconduct  of 

ATTOBNKT— COEBCION   OF  WITNK88— IMPBOP- 

EB  Reuabkb. 
It  was  misconduct  of  the  prosecutiiig  attor- 
ney to  coerce  a  witness,  in  interviews  before  the 
trial,  to  testify  prejudicially  to  defendant  by 
threats  of  arrest,  and  to  remark  at  the  trial, 
when  the  witness  claimed  his  privilege,  that,  if 
the  witness  wanted  some  incriminating  done, 
they  could  give  it  to  him. 

17.  CsnnNAi.  Law  «=»lie5(l>— PBKnn>rciAi. 

BBBOB— ElTECT  ON   SSNTENOI. 

Errors  which  deprived  defendants  of  a  fair 
and  impartial  trial  cannot  be  held  harmless, 
though  their  guilt  was  clear,  where  the  jury, 
having  discretion  to  imprison  or  not,  in  addi- 
tion to  the  fine,  imposed  the  maximum  impris- 
onment permitted. 

Carter,  J.,  dissenting. 

Brror  to  Appellate  Court,  First  District, 
on  Error  to  Criminal  Court,  Cook  County; 
George  Kersten,  Judge. 

Oliver  P.  Paisley  and  another  were  conrlct- 
ed  of  unlawfully  receiving  a  deposit  at  a 
bank,  knowing  themselves  to  be  Insolvent, 
and  they  bring  error.  Reversed  and  re- 
manded. 

For  opinion  of  Appellate  Court,  see  209  HL 
App.  296. 

Marshall  Solberg  and  Harry  L.  Sharer, 
both  of  Chicago  (Colin  C.  H.  Fytfe,  ot  Chi- 
cago, of  counsel),  for  plaintiffs  La  error. 

Edward  J.  Brundage,  Atty.  Gen.,  and  Mac- 
lay  Hoyne,  State's  Atty.,  and  £ldward  C. 
Fitch,  both  of  Chicago  (Edwin  J.  Baber  and 
Ejdward  E.  WUson,  both  of  Chicago,  of  coun- 
sel), for  the  People. 

DUNCAN,  J.  Plaintiffs  in  error,  OUver  F. 
Paisley  and  James  T.  Paisley,  brothers  (here- 
inafter referred  to  as  defendants),  impleaded 
with  William  H.  Paisley,  their  father,  were 
convicted  in  the  criminal  court  of  Cook 
county  of  unlawfully  receiving  a  deposit  of 
$700  from  Mrs.  Margaret  Basch  at  the  North 
Shore  Savings  Bank,  in  Chicago,  on  Septem- 
ber 16,  1916,  then  knowing  themselves  to  be 
insolvent.  Defendants  were  sentenced  May 
21,  1917,  to  the  penitentiary  for  a  term  of 
three  years  each  and  were  each  fined  in  the 
sum  of  $1,400.  William  H.  Paisley  was  sen- 
tenced to  the  penitentiary  for  one  year,  but 
was  not  fined  in  any  sum,  and  the  Jury  by 
their  verdict  recommended  clemency  in  his 
case.  A  writ  of  error  was  prosecuted  to  the 
Appellate  Court  for  the  First  District,  where 
the  Judgment  was  affirmed  as  to  the  defend- 
ants, but  was  reversed,  and  the  cause  re- 
manded, as  to  William  H.  Paisley.  Defend- 
ants have  sued  out  a  writ  of  error  to  have 
the  record   reviewed  by   this  court 

Defendants  had  been  engaged  in  the  real 
estate  and  banking  business  in  Chicago  since 
1908,  when  they  organized  the  Bdgewater 


Bank.  This  bank  was  dissolved,  and  its  as- 
sets and  liabilities  were  taken  over  by  the 
Edgewater  State  Bank,  organized  by  the 
Paisleys  and  others,  April  11,  1914,  with  a 
capital  stock  of  $200,000  and  $50,000  surplus. 
The  capital  stock  was  divided  into  2,000 
shares,  for  which  defendants  and  their  fath- 
er subscribed  for  1,350  shares.  The  Paisleys 
completely  severed  their  connection  with  this 
state  bank  June  30,  1915.  At  this  time  they 
were  also  conducting,  as  partners,  their  pri- 
vate bank,  known  as  the  Summerdale  Sav- 
ings Bank,  at  6302  North  Clark  street,  organ- 
ized In  1912.  When  convicted,  the  three 
Paisleys  were  operating  this  private  bank 
and  two  other  private  banks — the  Nortb 
Shore  Savings  Bank,  at  5545  Broadway,  and 
the  Grace  Street  Branch,  at  Broadway  and 
Grace  streets — organized  by  them  July  1, 
1916,  and  August  1,  1916,  respectively,  and 
all  three  about  a  mile  apart.  These  banks 
were  not  conducted  as  separate  and  distinct 
banks,  but  as  one  entity.  These  banks  had 
1.123  commercial  and  2,087  savings  depos- 
itors when  they  finally  voluntarily  closed, 
September  19,  1916.  OUver  F.  Paisley  man- 
aged the  North  Shore  Savings  Bank,  James 
T.  Paisley  the  Summerdale  Savings  Bank, 
and  Joseph  B.  Donahoe  the  Grace  Street 
Branch.  On  September  20,  1916,  Oliver  F. 
Paisley  filed  a  bill  In  the  superior  court  of 
Cook  county  against  his  brother  and  father 
to  dissolve  the  copartnership  and  to  liquidate 
and  for  the  appointment  of  a  reoelyer.  A 
day  or  two  later  a  petition  in  involuntary 
bankruptcy  was  filed  in  the  ITnlted  States 
District  Court  for  the  Northern  District  of 
Illinois,  and  the  Chicago  TiUe  &  Trust  Com- 
pany was  appointed  receiver  In  bankruptcy, 
took  charge  of  the  property,  and  was  later 
elected   trustee   In   bankruptcy. 

[1]  The  Indictment  charges  the  defendants 
Jointly  as  Individuals,  and  Is  not  an  Indict- 
ment of  their  firm  or  copartnership  as  an  en- 
tity. There  was  an  averment  that  they  were 
deing  a  banking  business,  as  partners,  under 
three  different  firm  or  bank  names,  but  the 
offense  was  not  charged  against  any  firm  or 
bank  as  an  entity.  That  is  the  usual  and 
proper  way  in  which  to  indict  individuals 
who  are  copartners.  Meadowcroft  v.  People, 
163  lU.  56,  45  N.  E.  999,  35  U  B.  A.  176,. 54 
Am.  St  Bep.  447.' 

[2,  3]  It  is  always  proper  to  Include  all 
persons  in  an  Indictment  who  are  Jointly 
guilty  of  the  same  offense,  including  those 
who  are  accessories  before  the  fact.  The 
fact  that  the  statute  describes  the  persons 
in  the  singular  number  who  may  be  guilty 
and  be  punished  for  this  oftense  furnishes  no 
sufficient  ground  for  the  contention  that  only 
one  and  not  two  or  more  persons  can  be  proi>- 
erly  indicted  for  the  offense.  Such  a  construc- 
tion would  be  a  strained  and  unnatural  one 
of  a  statute  clearly  leveled  against  any  and 
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all  persons  who  may,  singly  or  Jointly,  violate   federal  Constitntlon,  providing  that  no  per- 


It.  The  crime  diescribed  is  not  such  as  only 
one  person  can  commit,  bnt  one  which  t«o  oi* 
more  persons,  as  partners  or  as  indiTidnals 
acting  jointly  may  commit  State  v.  Smith, 
e2.  Minn.  540,  64  N.  W.  1022.  In  the  case  cit- 
ed a  aimUar  statute  was. so  construed. 
•  [4]  Neither  was  the  indictment  vitiated  by 
diarging  that  the  act  was  nnlawfuUy  and 
"felonionsly"  committed.  The  offense  is  only 
a  misdemeanor,  and  by  the  nse  of  the  word 
"feloniously."  fus  made  in  this  indictment,  a 
felony  is  not  chanred.  The  word  "felonious- 
ly" may  be  regarded  as  surplusage.  Whar- 
ton's Orim.  PL  &  Pr.  {  261;  1  Bishop^s  New 
Grim.  Proc.  i  637;  State  v.  Slagle,  82  N.  G. 
653;  Commonwealth  v.  Philpot,  130  Mass. 
69;  State  v.  Sparks,  78  Ind.  166;  Staeger  v. 
Commonwealth,  1(3  Pa.  460 ;  State  v.  Orum- 
mey,  17  Minn.  72  (GIL  50).  Other  courts  of 
high  standing  hold  otherwise,  but  the  more 
numerous  authorities  are  the  other  way  and 
their  reasoning  more  convincing. 

[S]  The  court  properly  permitted  the  books 
of  all  three  of  the  defendants'  banks  to  be 
used  in  evidence,  and  without  further  proof 
of  their  accuracy  or  correctness.  They  were 
Introduced  as  declarations  against  interest, 
and  WM«  properly  identifled  as  defendants' 
books  and  their  entries,  or  entries  made  at 
their  Instance.  Further  proof  of  correctness 
was  not  necessary  for  such  purpose.  Loe- 
wentfaal  v.  McGormick,  101  III.  143. 

[6]  These  books  were  secured  by  the 
state's  attorney's  office  from  the  receiver  in 
bankruptcy,  who  had  gotten  them  from  de- 
fbndants'  receiver,  appointed  on  their  bill. 
Consequently  section  10  of  article  2  of  our 
Constitution,  providing,  "No  person  shall  be 
compelled  In  any  criminal  case  to  give  evi- 
dence against  himself,"  was  not  violated. 
People  V.  Hartenbower,  288  lU.  591,  119  N. 
B.  606.  The  rule  is  the  same  in  this  respect, 
whether  the  bankruptcy  proceedings  are 
voluntary  or  involuntary.  Defendants  were 
uot  compelled  by  the  court  to  produce  books 
or  papers  in  their  possession,  and  the  cases 
of  Lamson  v.  Boyden,  160  111.  613,  43  N.  E. 
781,  and  Manning  v.  Mercantile  Security 
Co.,  242  in.  584,  00  N.  E.  238,  30  L.  B.  A. 
(N.  S.)  725,  are  not  in  point. 

[7]  Even  papers  and  documents  illegally 
seized  from  a  defendant's  possession  are 
admissible  in  evidence  against  him  in  a  crim- 
inal case,  if  otherwise  competent.  Courts 
will  not  take  notice  of  how  they  were  ob- 
tained. Glndrat  v.  people,  138  lU.  108,  27 
N.  B.  1066;  Trask  v.  People,  151  111.  523, 
38  N.  B.  248.  Other  states  having  simUar 
ctMistitutional  provisions  have  made  similar 
holdings  upon  the  qnestimi  now  befbre  us. 
State  V.  Strait,  94  Minn.  384,  102  N.  W.  913; 
Commonwealth  v.  Ensign,  228  Pa.  400,  77 
Atl.  657.  In  affirming  the  Judgment  in  the 
latter  case  the  Supreme  Court  of  the  United 
States  held  that  the  Fifth  Amendment  to  the 


son  "shall  be  compelled  In  any  criminal  case 
to  be  a  witness  against  hhnself,"  was  not 
violated  by  such  admission  of  evidence,  and 
that,  if  they  were,  said  amendment  was  not 
obligatory  upon  the  governments  of  the 
several  states,  and  regulates  the  procedure  of 
the  federal  courts  only.  Ensign  v.  Pennsyl- 
vania, 227  n.  S.  592,  33  Sup.  Ct.  321,  67  L. 
Ed.  658;  Johnson  v.  United  States,  228  U. 
S.  457,  33  Sup.  Ct.  672,  67  U  Bd.  91S,  47  L. 
B.  A.  (N.  S.)  263. 

[8]  The  complaint  that  F.  M.  ZeUer, 
of  F.  M.  Zeiler  &  Co.,  and  W.  M.  Bich- 
ards,  of  the  Chicago  Savings  Bank  & 
Trust  Coit4>any,  were  permitted,  over  the 
objection  of  defendants,  to  introduce  sec- 
ondary evidence  of  the  contents  of  cer- 
tain book  entries  of  their  companies  for 
the  purpose  of  establishing  the  dates  of  cer- 
tain loans  to  defendants,  is  not  meritorious. 
It  was  not  disputed  that  the  loans  were  in 
fact  made,  and  there  was  no  specific  objec- 
tion made  that  the  evidence  offered  was  sec- 
(Hidary  evidence. 

[(]  Defendants  sought  to  show  the  value 
of  a  certain  leasehold,  known  as  the  99-year 
school  lease  at  Broadway  and  Clark  streets, 
upon  the  supposition  that  a  building  to  cost 
not  less  than  $100,000  had  been  completed  on 
the  pr<q;>erty  in  accm^lance  with  certain  plans 
and  a  contract  entered  into  with  the  school  ' 
district  nearly  two  years  before  the  banks 
closed;  the  building  having  never  been  built 
or  begun.  Proof  of  probable  cost,  probable 
rentals,  and  probable  net  income  of  the  prop- 
erty was  offered  in  this  connection,  and 
proof  was  also  offered  that  certain,  of  the 
floors  or  apartments  had  been  contracted  for, 
and  the  rentals  to  be  paid  therefor  agreed 
on.  In  case  the  building  should  be  completed. 
The  court  properly  excluded  this  testimony, 
as  speculative  in  its  nature,  and  as  evidence 
of  the  value  of  the  property  under  condi- 
tions that  did  not  exist,  and  might  never  ex- 
ist while  property  of  the  defendants.  Tes- 
timony of  the  probable  cost  of  improvements 
to  be  placed  on  lands  or  lots,  and  the  prob- 
able net  rentals  or  Income  to  be  derived  from 
such  lands  or  lots  when  such  Improvements 
have  been  constructed,  is  uniformly  held  in- 
admissible to  show  present  value  of  such 
lands  or  lots.  Burt  y.  Wigglesworth,  117 
Mass.  803;  Tallman  v.  Metropolitan  Rail- 
way Co.,  121  N.  Y.  119,  23  N.  B.  1134,  8  L. 
R.  A.  178;  Hamilton  v.  Pittsburg.  Bessemer 
&  Lake  Brie  Railroad  Co.,  190  Pa.  St  51, 
42  Atl.  369,  61  U  R.  A.  819;  13  Bncy.  of  Evi- 
dence, 486.  They  were  only  entitled  to  prove 
the  market  value  of  the  leasehold  for  pur> 
poses  to  which  it  was  adapted,  and  for  which 
it  Would  command  the  best  price. 

[10]  The  lower  court,  In  its  instructions 
to  the  Jury,  gave  three  like  forms  of  verdict 
for  each  defendant,  the  last  being  for  the 
verdict  of  not  guilty.  The  other  two  forms 
were  connected  with  the  word  '\>t";    the 
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first  form  as  to  OllTer  F.  Paisley  being  In 
this  language: 

"We,  the  jury,  find  the  defendant  Oliver  T. 
Pauley  ^ilty  in  manner  and  form  as  charged 
in  the  indictment,  and  we  fix  his  punishment 
at  imprisonment  in  the  penitentiary  for  a  pe- 
riod of  — — —  years  and  a  fine  (rf doUars." 

The  second  form  of  verdict  was  for  a  fine 
only.  Section  25a  of  the  Criminal  Code 
(Kurd's  Bev.  St.  1917,  c.  38)  provides  that 
upon  conviction  the  defendant  shall  be  deem- 
ed guilty  of  embezzlement,  and  shall  be  fined 
in  double  the  amount  of  the  sum  so  embez- 
zled and  fraudulently  taken,  and  in  addition 
thereto  may  be  Imprisoned  In  the  peniten- 
tiary for  not  less  than  one  year  and  not  more 
than  three,  and  the  court  so  instructed  the 
Jury  In  its  first  Instruction  for  the  people. 

We  agree  with  defendants'  counsel  that 
under  the  instructions  as  given  the  jury  were 
not  only  likely  to  be,  but  were,  confused  aa 
to  which  punishment  was  mandatory  and 
which  Was  in  their  discretion.  This  appears 
from  their  verdict  against  William  H.  Pals- 
ley  and  their  recommendations  as  to  him. 
This  may  have  occurred  by  the  court  put- 
ting imprisonment  as  the  first  punishment 
to  be  Inflicted  in  the  first  form  of  verdict 
It  is  equally  clear,  however,  that  defendants' 
counsel,  by  offering  an  instruction  in  their 
'  behalf  making  it  clear  that  whether  or  not 
Imprisonment  should  be  fixed  for  each  de- 
fendant was  a  matter  of  discretion  with  the 
.  Jury,  after  fuUy  and  fairly  considering  all 
the  evidence  in  the  case,  might  have  alto- 
gether removed  all  confusion  and  doubt. 
The  confusion  brought  about,  as  aforesaid, 
must  be  attributed  largely  to  the  action  of 
counsel  for  defendants  In  not  guarding  the 
point  of  danger  by  instructions.  The  court 
Is  not  required  to  "write  instructions,  but  only 
to  give  those  submitted  to  him,  when  proper. 
We  would  have  been  better  satisfied  with  the 
Instructions  as  to  form  of  verdicts,  had  the 
court  named  the  first  punishment  as  a  fine, 
and  the  second  as  both  fine  and  imprison- 
ment, as  the  statute  so  placed  them.  We 
are  not,  however,  prepared  to  hold  that  it 
was  error  not  to  do  so,  as  further  instruc- 
tions would  have  removed  all  erroneous 
impressions  the  Jury  may  have  received. 

[11]  The  Eidgewater  State  Bank  assumed 
all  liability  of  the  Edgewater  Bank  to  depos- 
itors of  the  latter  bank  when  the  former  took 
•  over  the  assets  of  the  latter.  The  Paisleys 
In  turn,  and  in  consideration  thereof,  signed 
a  guaranty  to  the  Edgewater  State  Bank  on 
April  11,  1914,  by  which  they  guaranteed 
unconditionally  and  without  reservation  the. 
full  and  prompt  payment  of  the  principal  and 
interest  to  the  Edgewater  State  Bank  as  the 
same  comes  due,  or  may  become  due  imder 
.  extensions  and  renewals  given,  of  all  loans, 
discounts,  credits,  and  overdrafts  held  by 
the  Edgewater  Bank  as  an  offset  to  Its  de- 
posits and  accepted  by  the  Edgewater  State 


Bank,  including  all  costs,  attorney's  fees, 
and  other  outlays  in  enforcing  the  same  and 
the  guaranty.  The  amount  of  their  guar- 
anty on  their  liability  therein  was  not  to  ex- 
ceed in  amount  $198,398.44.  The  guaranty 
was  to  be  a  continuing  <H>e,  and  remain  in 
full  force  and  apply  to  all  loans,  discounts, 
credits,  and  overdrafts,  and  renewals  and- 
extensions  thereof,  until  they  were  fully  paid. 
The  specific  assets  so  guaranteed  were  not 
specifically  set  out,  otherwise  than  as  above 
set  forth.  The  guaranty  was  sufiBcient  in 
form  and  sutBdently  definite  as  to  the  assets 
guaranteed.  The  assets  so  guaranteed  were 
all  that  was  taken  over  by  the  Eyewater 
State  Bank  from  its  predecessor,  of  the  de- 
scription aforesaid,  and  the  limit  of  liability 
on  all  of  them  was  the  sum  mentioned. 

The  total  assets  thus  taken  over  by  the 
Edgewater  State  Bank,  including  notes  of 
the  Paisleys  to  the  Edgewater  Bank,  loans, 
discounts,  overdrafts,  bonds,  deposit  accounts 
with  other  banks,  and  cash,  were  $346,164.06. 
This  amount  was  further  increased  by  an- 
other item — ^building,  vaults,  and  grounds — 
fixed  at  $50,000,  and  which  it  was  conceded 
is  not  covered  by  said  guaranty.  A  state 
bank  examiner  in  December,  1914,  informed 
the  other  officers  of  the  Edgewater  State 
Bank  that  the  defendants  were  Insolvent, 
and  that  that  bank  ought  not  to  continue 
longer  with  the  Paisleys  as  oflScers  thereof. 
The  result  was  that  the  Paisleys  resigned  as 
ofiBcers  of  the  bank  December  12,  1914,  and 
were  only  nominally  connected  with  the  bank 
from  thence  up  to  June  or  July  following 
when  all  their  connection  with  It  ceased. 
In  May,  June,  and  October,  1914,  the  Pais- 
leys had  taken  up  $20,895.30  of  the  bad  as- 
sets so  guaranteed,  and  on  December  22, 
1914,  they  took  up  $21,303.48  more  of  the 
guaranteed  assets;  as  shown  by  the  testimony 
of  the  cashier  of  the  Edgewater  State  Bank. 
About  April,  1914,  the  Paisleys  borrowed  of 
various  banks  in  Chicago  $120,000  or  mote. 
and  pnt  up  as  collateral  security  therefor 
certificates  of  stock  of  the  Edgewater  State 
Bank  owned  by  them.  This  borrowed  money, 
as  appears  from  the  record,  was  paid  in  to 
the  Edgwater  State  Bank  on  their  subscrip- 
tions for  stodc  These  loans  in  1916  had 
been  reduced  by  the  Paisleys  to  about 
$100,000  by  payments.  On  March  20,  1916^ 
a  state  bank  examiner  required  an  assess- 
ment of  $120,000— $60  per  share  of  stock — 
to  be  levied  and  paid  by  the  stockholders  of 
said  bank  to  make  good  the  bad  assets  stiU 
held  by  it  The  imdisputed  evidence  given 
by  one  of  the  state's  witnesses,  the  former 
cashier  of  the  bank,  is  that  of  said  sum  of 
bad  and  depreciated  assets  $60,000  was  as- 
sets taken  over  by  it  from  the  Broadway 
State  Bank  on  July  28,  1015,  referred  to  as 
one  of  the  Lorlmer  banks.  Another  $15,000 
thereof  was  for  depreciaticm  on  the  item 
carried  by  it  as  building,  grounds,  fixtures. 
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etc.  It  l8  also  nndlspnted  that  the  remain- 
der (about  $55,000)  of  that  assessment  Is  all 
that  is  chargeable  to  defendants  under  their 
guaranty.  The  proof  also  shoivs  that  $!,• 
088.79  of  those  bad  assets  of  defendants  has 
been  collected  by  the  Edgewater  State  Bank 
since  the  assessment  was  made.  So  the  en- 
tire claim  under  the  guaranty  of  the  Edge- 
water  State  Bank  could  not  have  exceeded, 
under  the  proof  in  this  record,  the  sum  of 
$55,000  when  the  banks  of  the  defendants 
finally  closed.  . 

On  April  21,  1916,  representatives  of  the 
Eidgewater  State  Bank,  and  of  the  various 
other  banks  from  whom  the  Paisleys  borrow- 
ed money  on  their  stock,  met  at  the  Conti- 
nental &  Commercial  National  Bank  of  Chi- 
cago and  deliberated  until  after  12  o'clock 
that  night  The  Paisleys  were  called  in  at 
the  conclusion  of  the  conference,  but  were 
not  present  during  much  of  the  deliberation^ 
of  the  same.  The  result  wa^  according  to 
the  testimony  for  the  defendants,  that  the 
Paisleys,  being  unable  to  pay  the  assessment 
on  their  sto<^,  were  forced  by  threats  of 
litigation  and  of  throwing  than  into,  bank- 
ruptcy and  dosing  their  other  banks  to 
transfer  and  deliver  up  between  1,100  and 
1,200  shares  of  their  stock  without  receiving 
therefor  any  consideration — ^not  even  so 
much  as  a  credit  ui)on  any  of  their  indebt- 
edness to  the  members  of  said  conference — 
and  to  make  new  notes  to  said  banks  for  the 
money  they. had  borrowed",  with  agreements 
to  pay  thereon  $500  monthly  thereafter. 
Three  of  said  banks  surrendered  their  cer- 
tificates of  stock  held  as  collateral  (650 
shares)  to  a  syndicate  of  the  Eidgewater 
State  Bank,  refusing  to  pay  the  assessment. 
Four  of  those  banks  retained  their  certifi- 
cates, paid  the  assesments,  an4  now  daim 
to  own  the  stock  absolutely.  The  Bdgewater 
State  Bank  sold  the  stock  so  transferred  to 
their  other  stockholders  or  others  who  wonld 
purchase  the  same,  and  now  daim  that  the 
Paisleys  own  no  inter^t  therein,  or  in  the 
banK,  and  are  entitled  to  no  credit  by  reason 
of  said  stock.  One  of  the  interested  witness- 
es styles  this  deal  as  an  unconditional  sale 
of  the  Paisleys  of  all  right, .  title,  and  Inter- 
est In  the  stock.  There  is  no  daim  that  the 
Paisleys  received  anything  for  such  trans- 
fers. It  was  proved  on  ^he  trial  that  the 
Edgewater  State  Bank  requires  $32,000  to 
get  out  whole  on  the  Broadway  State  Bank 
deal,  and  that  the  book  value  of  the  Edge- 
water  State  Bank  stock  was  on  April  21, 
1916,  more  than  $105  per  share,  and  more 
tlian  $104  per  share  when  defendants'  banks 
dosed.  Defendants  held  also  about  30 
other  shares  of  stock  of  said  bank  when  their 
banks  closed,  upon  wbldi  the  assessment  had 
not  been  paid.  A  great  part  of  the  evidence 
lor  the  state  was  devoted  to  defendants'  con- 
nection with  the  State  Bank,  and  the  greater 
part  of  the  debts  of  defendants  are  shown 
12SNJ1.-47 
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to  have  grown  out  of  fheir  relation  to  said 
bank  and  as  aforesaid. 

Whatever  may  be  said  as  to  the  trans- 
actions of  the  Paisleys,  it  is  apparent  that 
their  stock  surrendered  was  of  very  con- 
siderable value,  and  that  the  demand  on 
them  for  the  surrender  of  this  stock,  with- 
out even  a  credit  given  them  as  a  considera- 
tion, was  a  very  unconscionable  act  upon 
the  part  of  the  banks  who  thus  obtallned  it, 
whether  by  duress  or  otherwise.  Not  a  wit- 
ness in  this  case  ever  offered  to  swear  that 
the  value  of  that  stock  was  ever  less  than 
par.  The  testimony  of  the  state's  witnesses 
even  shows  that  its  actual  value  at  the  time 
of  the  trial  was  equal  to  the  par  value.  It 
was  a  question  for  Che  Jury  to  determine 
what  the  truth  was  as  to  Just  how  and  in 
what  manner  this  alleged  sale  was  made. 

Upon  the  foregoing  evidence  the  delend- 
ants  asked  the  court  to  Instruct  the  Jury, 
In  substance,  that  no  person  has  a  legal  right 
to  compel  another,  by  threats  or  by  duress, 
to  surrender  his  Interests  in  his  property, 
and  that  tf  they  believed  from  the  evidence 
that  the  defendants  were  induced  to  sur- 
render their  interests  in  the  capital  stock 
by  reason  of  threats  made  to  them  that,  un- 
less they  did  so,  the  persons  making  sndi 
threats  would  take  such  action  that  the 
bapks  of  defendants  would  be  closed,  then 
such  surrender  was  without  consideration 
and  void;  and  in  determining  the  question 
in  this  case,  whether  or  not  the  defendants 
were  insolvent,  they  are  entitled  to  have  the 
Jury  take  into  consideration  the  value 
shown  of  their  said  stock  at  the  time  of 
surrender,  and  as  an  asset  or  property  of 
the  defendants.  It  was  therefore  error  in 
the  court  to  refuse  to  give  this  instrnctlon. 
There  is  no  objection  pointed  out  by  the  state 
to  this  instruction.  It  is  practically  con- 
ceded that  defendants  were  entitled  to  credit 
for  said  stock  In  some  sum,  and  counsel 
for  the  state  say: 

"The  defense  offered  no  instrUGtion  control- 
ling this  evidence.  The  jury  had  the  entire  mat- 
ter, and  it  is  presumed  that,  if  defendants  had 
any  interest  in  such  stock,  the  jury  would  have 
taken  it  into  consideration  in  determining 
whether  or  not  they  were  solvent." 

These  statements  must  be  the  result  of 
an  oversight.  Two  Instructions  were  offered 
by  defendants  In  substance  as  above  set 
forth.  Both  were  refused,  and  no  instruc- 
tion of  similar  import  was  given. 

[12]  The  court  also  committed  serious  er- 
ror in  permitting  the  state's  attorney  to 
prove  four  other  distinct  crimes  against 
these  defendants  with  the  same  minutlte  and 
detail  as  if  the  defendants  were  on  trial 
for  those  offenses,  the  commission  of  which 
had  no  tendency  to  prove  the  offense  charged 
In  the  indictment  The  first  three  of  these 
offenses  were  embezzlements;  the  first  one 
being  embezzlement  of  the  proceeds  of  a  «d- 
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lecUott  for  O.  O.  Anderson  of  a  certlflcate  of 
deposit  for  more  than  $2,300  Issued  by  a 
bank  in  Sweden.  Tbe  second  was  the  em- 
beszlement  of  the  proceeds  of  a  note  for 
$800,  secured  by  a  trust  deed  In  favor  of  one 
Rnssell,  and  who  placed  It  in  one  of  the  de- 
fendants' banks  for  collection  for  him.  This 
matter  was  entirely  settled  up  with  Russell 
In  July,  1915,  and  was  not  even  an  indebt- 
edness against  the  defendants  when  the 
banks  closed.  The  third  was  tbe  embezzle- 
ment of  a  certain  note  and  mortgage  for 
$2,400,  the  property  of  the  mother  of  Clar- 
«ace  H.  Wri^t,  placed  In  defendants'  banks 
for  sale  and  paym«)t  to  her  in  the  summer 
of  1915.  Defendants  did  not  sell  the  same, 
but  pledged  the  securities  to  secure  a  loan 
of  O.  F.  Paisley  at  the  Philip  State  Bank. 
The  witnesses  in  this  case  and  in  tbe  first 
case  were  permitted  to  state  that  they  call- 
ed for  the  money  on  their  securities  several 
times,  and  that  false  statements  were  made 
to  them  in  regard  to  the  collection  or  sale  of 
said  securities,  and  that  the  defendants  had 
not  settled  for  the  proceeds  of  the  first  col- 
lection, which  had  long  since  been  collected, 
and  had  not  made  It  known  that  the  other 
securities  were  pledged,  until  after  the  banks 
were  closed.  The  fourth  offense  was  one 
of  obtaining  money  by  false  pretense  from 
the  Western  Union  Telegraph  Company  by 
means  of  a  false  statement  of  the  financial 
condition  of  the  North  Shore  Savings  Bank 
at  the  commencement  of  business  June  10, 
1916,  and  which  statement  said  company 
bad  requested  of  that  bank,  with  a  view  to 
carrying  a  deposit  account  with  it.  Elrery 
detail  of  this  matter  was  gone  Into  by  the 
witnesses,  including  the  further  statement 
that  in  this  account,  obtained  as  aforesaid, 
there  was  $453.28  unpaid  when  the  banks 
closed.  The  only  part  of  this  evidence  that 
could  under  any  circumstances  have  been 
material  or  admissible  was  simply  the  fact 
that  when  tbe  banks  closed  the  defendants 
owed  those  parties,  or  three  of  them,  cer- 
tain amounts  of  money  that  bad  not  been 
tiald,  and  that  said  parties  were  not  indebt- 
ed to  them.  There  was  no  pretense  of  using 
this  evidence  for  that  purpose,  because  they 
had  already  proved  those  matters  by  the 
books,  and  by  the  evidence  in  connection 
with  the  books,  and  did  not  introduce  over 
a  sixtieth  part  of  the  more  than  3,000  de- 
positors that  had  deposits  in  the  banks  when 
they  closed.  Upon  trial  of  parties  charged 
with  embezzlement,  it  is  not  competent  for 
the  prosecution  to  prove  that  defendants 
had  committed  other  and  distinct  acts  of 
embezzlement  or  other  crimes  In  no  way 
connected  with  the  commission  of  the  crime 
charged.    Kribs  v.  People,  82  III.  425. 

[II]  Frank  M.  Spohr,  an  expert  account- 
ant, in  his  examination,  while  expressly  stat- 
ing that  he  did  not  know  the  value  of  cer- 
tain assets  of  defendants,  testified,  over  the 


defendants'  objections,  that  in  his  opinioo 
the  defendants  were  InsolTent  Regardless 
of  tbe  question  whether  or  not  lie  was  thor- 
oughly posted  upon  the  values  of  all  the 
assets  and  other  matters  necessary  to  de- 
termine the  question  of  solvency  of  the  de- 
fendants, it  is  not  permissible  in  such  a 
case  for  a  witness  to  express  his  opinion  on 
the  question  of  solvency,  because  that  was 
one  of  the  ultimate  &ct*  upon  which  tbe 
jury  had  to  make  their  finding.  No  wit- 
ness can  thus  invade  the  province  of  the 
jury,  expert  or  otherwise.  This  court  has 
so  frequently  ruled  upon  this  question  that 
it  hardly  seems  necessary  to  refer  to  the  de- 
cisions. The  opinion  of  a  witness  should 
form  no  part  of  the  verdict  of  a  jury.  Hoe- 
ner  v.  Koch,  84  lU.  408 ;  Fellows'Klmbrougb 
V.  Chicago  City  Railway  Co.,  272  lU.  71, 
111  N.  E.  499.  Other  states  have  made  the 
Wtme  holdings  on  the  same  character  of  of- 
fenses as  the  one  now  before  us.  State  T. 
Stevens,  16  S.  D.  309,  92  N.  W.  420;  State  ▼. 
Myers,  64  Kan.  206,  38  Pac.  296;  Freeman 
T.  State,  108  Miss.  818,  67  South.  460. 

[14]  Twenty-two  witnesses — 12  women,  1 
newspaper  boy  and  9  men — were  called  to 
testi:^  that  they  had  deposits  in  the  de- 
fendants' banks  when  they  closed,  and  that 
they  never  had  been  paid  their  deposits  and 
owed  defendants  nothing.  Some  of  the  wo- 
men were  working  women,  and  some  of  them 
testified  to  their  children  having  small  de- 
posits there  for  (^iristmas  and  for  various 
purposes,  all  detailed.  One  of  them  told 
about  her  boy  saving  his  money  to  buy  an 
American  flag,  and  2  others  testified  about 
two  children  saving  their  money  for  their 
graduation  day,  and  that  none  of  them  got 
their  money  back.  Tliree  of  the  men  were 
janitors  and  4  others  were  men  working  at 
variou;  trainee.  A  number  of  these  witness- 
es testified  to  receiving  letters  from  the  de- 
fendants inclosing  notes  for  their  deposltSr 
with  promises  to  pay  in  the  future.  Some 
of  these  witnesses  testified.  In  answer  to  di- 
rect questions  and  over  tbe  objections  of 
tbe  defendants,  that  they  had  lost  tb^r 
deposits.  Whether  the  deposits  were  lost 
or  not  was  one  of  the  ultimate  facts  to  be 
found  by  the  Jury  as  to  the  deposits  in  ques- 
tion, and  it  was  not  proper  for  any  witness 
to  testify  in  express  terms  that  his  deposit 
was  lost. 

[IS]  All  of  the  foregoing  evidence  should 
have  been  excluded  after  it  became  mani- 
fest that  it  was  used  or  to  be  used  for  no 
legitimate  purpose,  except  to  unnecessarily 
prejudice  the  jury.  Had  the  state  in  good 
faith  desired  to  introduce  aU  tbe  depositors, 
or  any  considerable  number  of  them,  for 
the  purpose  of  showing  the  amount  of  debts 
owed  by  tbe  defendants,  to  do  so  it  would 
have  been  proper  to  prove  only  that  the  de- 
fendants owed  the  depositors  and  that  they 
owed    the    defendants    nothing,    and    the 
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ftmonnt  of  such  debts.  It  is  claimed  by  tbe 
state  that  the  letters  and  notes  of  the  de- 
fendants were  Introduced  In  evidence  for  the 
purpose  of  proving  a  partnership.  The  part- 
nership was  already  proved  by  other  evl- 
■dence,  and  was  not  denied,  and  the  debts 
were  proved  by  the  books  and  the  witnesses 
testifying  concerning  the  same,  and  were 
not  denied.  Objections  were'  not  made  to 
all  of  the  testimony  of  these  witnesses,  but 
only  to  a  few  of  them  towards  the  last, 
when  the  purpose  of  the  examinations  be- 
came manifest,  and  such  objections  were 
therefore  made  in  apt  time.  Not  over  40 
or  50  witnesses  of  the  3,000  or  more  who 
bad  deposits  in  the  defendants*  banks  were 
called  to  testify,  and  it  Is  apparent  that  the 
testimony  of  the  witnesses  now  under  con- 
sideration could  be  of  no  aid  in  determin- 
ing the  whole  amount  of  the  deposits,  or 
In  determining  any  issue  in  the  case. 

[16]  The  defendants  rightly  complain  of 
the  misconduct  of  B.  J.  Raber,  the  attorney 
who  examined  and  cross-examined  witnesses 
for  the  state,  in  the  examination  of  the 
•witness  Oscar  Miller,  an  employ^  of  the 
North  Shore  Savings  Bank  when  defendants' 
banks  closed.  This  witness  testified  positive- 
ly, and  be  is  not  contradicted  by  any  evlr 
dence  In  the  record,  that  he  was  called  for 
consultation  a  number  of  times,  before  this 
trial,  to  the  office  of  Raber,  who  at  those 
times  called  him  a  three  year  old,  a  rum- 
my, and  a  fool,  in  language  too  vile  to  be 
bere  repeated.  Raber  also  told  him  that, 
when  any  witness  did  not  want  to  come  to 
Ws  office,  they  would  simply  send  a  police- 
man after  blm,  and  also  told  him  the  grand 
Jury  had  threatened  to  indict  him  twice, 
and  that  he  saved  him  on  both  occasions. 
He  apparently  had  this  witness  drilled  as 
to  how  he  should  answer  questions  (»  the 
trial.  More  than  20  different  times  in  his 
examination  Miller  was  asked  to  state  from 
what  moneys  the  salaries  of  the  Paisleys 
and  other  employes,  and  various  checks 
drawn  by  the  Paisleys  on  their  banks,  were 
paid,  and  he  invariably  answered,  over  the 
defendants'  objections,  that  they  were  paid 
by  the  depositors'  money,  or  from  moneys 
deposited  by  them.  This  testimony  was  dear 
ly  erroneous  and  unfair  to  defendants,  but 
objections  to  it  were  promptly  overruled  In 
every  Instance.  Those  salaries  and  checks 
were  paid,  as  a  matter  of  fact,  from  >  the 
cash  In  the  banks,  which  came  from  all 
sources,  as  any  and  all  diecks  were  paid. 
This  witness  refused  to  testify  about  the 
incidents  relating  to  the  O.  O.  Anderson 
collection  on  the  bank  In  Sweden,,  on  the 
ground  that  It  would  Incriminate  him.  In 
the  discussion  that  arose  on  this  question 
Raber  said  in  the  presence  of  the  jury 


[171  It  is  as  dear  as  any  proposition  can 
well  be  made  that  tbe  defendants  have  not 
had  a  t&lr  and  impartial  trial  in  this  case, 
and  that  tbe  judgment  should  be  reversed 
and  the  cause  remanded  for  the  errors  In 
the  rulings  of  the  court  and  for  the  miscon- 
duct of  the  state's  attorney.  It  Is  repeated- 
ly urged  in  the  brief  and  argument  of  the 
state  that  the  defendants'  guilt  is  so  clear- 
ly established  that  they  are  not  entitled 
to  a  new  trial,  even  If  it  be  conceded  that 
all'  the  errors  assigned  are  well  founded. 
This  assertion  must  come  from  a  misconcep- 
tion of  tbe  law  of  this  case,  wherein  tbe 
Jury  are  judges,  not  only  of  the  question 
of  guilt  or  innocence,  but  of  the  amount 
and  character  of  punishment  that  should 
be  Imposed.  The  defendants  In  this  case 
have  been  given  the  greatest  penalty  In  the 
way  of  impriscHiment  that  is  fixed  by  the 
statute,  when  it  was  entirely  a  discretionary 
matter  with  the  jury  as  to  whether  or  not 
Imprisonment  should  be  Imposed  as  part  of 
the  penalty.  No  fair-minded  man  can  say. 
It  seems  to  us,  that  the  errors  In  this  rec- 
ord are  not  such  as  to  demand  a  reversal 
of  the  Judgment. 

The  judgments  of  the  Appellate  and  crim- 
inal courts  are  reversed  and  tbe  cause  re- 
manded to  the  criminal  court 

Reversed  and  remanded. 

OABTBR,  J.,  dissents. 


(2S8  III.  fU) 

PEOPLH  T.  OLByBLAND,  O.,  O.  ft  ST.  I* 
RT.  CO.    (No.  12640.) 

(Supreme  Court  of  Illinois.    Jon*  18, 1919.) 

1.  Maoteb  and  ScBVAinr  4=9l2  —  Requibx- 
MKNT  or  Washbooks  tob  Bi(floy1»--Oon- 

SrXTU'riOWAI.ITT. 

Laws  1018,  p.  869,  requiring  owners  and 
operators  of  coal  mines,  steel  mills,  foundries, 
etc.,  to  provide  washrooms  for  tlieir  employes, 
is  constitutional  and  valid  as  a  police  regulation 
applied  to  the  conditions  of  such  places  of  em- 
ployment where  employes  become  so  dirty  and 
sweaty  as  to  necessitate  washing  and  change  of 
dothing  after  work,  for  tbe  protection  of  their 
own  and  the  public  health. 

2.  Mabtkb    and    Sebvart    ^=9l7— Rjcqttibii- 

MXNT  OF  WASHBOOIC  TOB  EMFI,0T£8— SUFFI- 
ClKNCT  OT  EVIDBNCE. 

Evidence  held  insuffident  to  bring  defendant 
railroad's  roundhouse  and  machine  shop  within 
the  terms  of  Laws  1913,  p.  359,  providing  that 
every  owner  or  operator  of  a  coal  mine,  steel 
mill,  foundries,  machine  shop,  etc.,  in  which 
employes  become  covered  with  grease,  smoke, 
dust,  and  perspiration  so  as  to  endanger  their 
or  the  public  health  if  they  do  not  wash  and 


"I  will  say,  further,  that  If  this  witness  wants   cl>ange  thdr  dothing  after  work,  shall  provide 
some  incrimination  done,  as  far  as  that  is  con-   »  washroom  for  employes, 
cemed,  we  can  give  It  to  him."  |     Thompson,  J.,  dissenting. 

«=»For  otber  oaaes  «•  tune  topic  and  KBY-NUUBER  in  all  Kar-Nnmlxrad  DtseaU  and  IndezM 
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Error  to  AppeUate  Court,  Third  District, 
on  writ  of  Error  to  Circuit  Court,  Vermilion 
County;  Walter  Brewer,  Judge. 

The  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Ballway  Company  was  convicted  of  an 
offense,  and  it  brought  error  to  the  Appellate 
'Court,  which  affirmed  (212  lU.  App.  557),  and 
defendant  brings  error.  Judgments  of  the 
Appellate  Ccmrt  and  drcult  court  reversed, 
and  cause  remanded. 

George  B.  Gillespie,  of  Springfield  (Bearick 
&  Meeks,  of  Danville,  and  F.  L.  Littleton,  of 
Cincinnati,  Ohio,  of  counsel),  for  plaintifC  in 
error. 

Edward  J.  Brundage,  Atty.  Gen.,  John  H. 
Lewman,  State's  Atty.,  of  Danville,  and  Sum- 
ner 8.  Anderson,  of  Charleston  (Samuel  Levin 
and  B.  H.  Snyder,  both  of  Danville,  of  coun- 
sel), for  the  People. 

OARTWBIGHT,  J.  A  complaint  was  made 
before  a  Justice  of  the  peace  of  Vermilion 
county  against  the  plaintiff  In  error,  the 
Cleveland,  Cincinnati,  Chicago  &  St  Ixiuis 
Ballway  Company,  charging  a  violation  of 
the  act  entitled  "An  act  to  provide  for  wash- 
rooms in  certain  employments  to  protect  the 
health  of  employes  and  secure  public  com- 
fort." Lews  of  1913,  p.  359.  There  was  a 
conviction  before  the  justice  of  the  peace  and 
an  appeal  to  the  circuit  court,  and  upon  a 
trial  there  the  jury  found  the  defendant 
guilty  and  fixed  the  penalty  at  $50.  Judg- 
ment was  rendered  'on  the  verdict,  and  a 
writ  of  error  was  sued  out  from  the  Appel- 
late Court  for  the  Third  District  The  Ap- 
peUate Court  aillrmed  the  judgment,  and  the 
record  has  been  brought  to  this  court  by  writ 
of  error  to  the  Appellate  Court. 

[1]  Section  1  of  the  act  on  which  Oie  prose- 
cution is  based  is  as  follows: 

"That  every  owner  or  operator  of  a  coal  mine, 
steel  mill,  foundry,  machine  shop,  or  other  like 
business  is  whidi  employes  become  covered  with 
grease,  smoke,  dust,  grime  and  perspiration  to 
such  extent  that  to  remain  in  such  condition 
after  leaving  their  work  without  washing  and 
cleansing  their  bodies  and  changing  their  cloth- 
ing, will  endanger  their  health  or  make  their 
condition  offensive  to  the  public,  shall  provide 
and  maintain  a  suitable  and  sanitary  washroom 
at  a  convenient  place  in  or  adjacent  to  such 
mine,  mill,  foundry,  shop  or  other  place  of  em- 
ployment for  the  use  of  such  employfis." 

The  purpose  of  the  act  as  declared  by  the 
title  is  to  protect  the  health  of  employes  and 
secure  the  public  comfort,  and  it  was  enacted 
under  the  police  power,  with  suitable  provi- 
sions against  liability  to  disease  or  offense  to 
those  with  whom  the  employes  come  in  con- 
tact after  leaving  their  places  of  employment 
The  act  applies  to  all  places  of  employment 
where  the  prescribed  conditions  exist  and  as 
a  police  regulation  and  applied  to  such  con- 
ditions it  is  constitutional  and  valid.  People 
r.  Solomon.  265  111.  28,  108  N.  E.  45a    The 


conditions  so  prescribed  are  that  the  employ- 
ment  is  one  in  which  employes  bectHna 
covered  with  grease,  smoke,  grlrae,  and  po^ 
spiration  to  such  an  extent  that  to  remain  in 
such  condition  after  leaving  their  work  with- 
out washing  and  cleansing  OifAr  bodies  and 
changing  their  clothing  will  endanger  th^r 
health  or  their  condition  be  oflTensive  to  the 
public.  If  the  evidence  show<sd  that  these 
conditions  existed  in  the  plnce  of  employment 
provided  and  maintained  by  tJie  plaintiff  in 
error,  the  Judgment  was  righf: ;  if  it  did  not,, 
the  judgment  was  wrong, 

[2]  The  evidence  proved  these  facts':  The 
plaintiff  in  error  Is  a  railroad  company  and 
maintains  a  semicircular  roundhouse  contain- 
ing 25  stalls,  23  of  which  are  used  for  engines 
and  2  at  one  end  are  separated  from  the- 
others  by  a  wooden  partition  and  used  as  a 
machine  shop.  In  front  of  the  roundhouse 
there  is  a  turntable,  upon  which  engines  are 
swung  around-  to  the  different  stalls  into 
which  they  are  run.  An  engineer  and  fire- 
man are  employed  on  each  engine,  but  they 
have  a  bucket  with  them  on  the  engine  and 
wash  and  change  their  clothes  there  and  do 
not  go  into  the  roundhouse.  There  are  from 
20  to  25  engines,  including  switch  engines,  in 
the  roundhouse  every  24  hours.  About  60 
toen  are  employed  In  the  winter  and  about  50 
in  the  summer.  There  are  two  grease-cup 
men — one  working  in  the  daytime  and  the 
other  at  night — and  two  supply  men  working 
in  a  similar  way.  The  grease-cup  men  carry 
oil  in  a  can  and  grease  in  a  bucket  and  fill 
the  headlights  with  oil  and  clean  the  classifi- 
cation lamps  and  lamps  in  the  engine  cabsL 
They  take  grease  out  of  the  buckets  with  a 
putty  knife  and  put  it  in  the  grease  cups  and 
screw  dovni  the  caps  with  a  monkey  wrench- 
The  supply  men  oil  the  engines  and  fill  the 
lubricators  and  gauge  lamps  inside  the  cabs 
and  take  the  tools  and  other  things  from  the 
engines  to  the  storehouse  and  bring  them 
back  to  the  engines.  These  men  wear  over- 
alls and  gloves  in  their  work.  The  other  men 
are  hostlers,  firtng-np  moi,  boiler  washers, 
macUnists,  and  machinists'  helpers,  who  do 
necessary  work  on  the  engines.  The  men  per- 
spire in  warm  weather  about  the  same  as  men 
do  at  other  work.  There  are  80  steel  lockers, 
and  sometimes  the  men  change  their  clothes 
before  going  out  and  sometimes  do  not 
Sometimes  they  wear  overalls  and  some- 
times do  not  The  men  get  more  or  less  dirt 
and  oil  on  their  clothes  or  overalls  and  more- 
or  less  coal  smoke  on  their  faces.  A  deputy 
factory  inspector  on  August  3,  1916,  found 
some  of  the  men  greasy,  dirty,  and  sweaty. 
Each  man  is  furnished  with  a  two-gallon 
bucket  for  washing,  and  there  are  spigots 
where  they  can  draw  hot  or  cold  water  for 
that  purpose,  but  no  washroom  is  maintained. 
There  is  some  smoke  and  a  little  dust  in  the 
roundhouse,  and  the  grease-cup  men  and 
supply  men  get  some  grease  and  oil  un  tlia 
overalls  and  gloves  which  they  wear. 
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The  act  does  not  apply  to  every  place  of 
employment  in  which  men  become  dirty  or 
perspire  but  only  to  those  where  they  become 
covered  with  grease,  smoke,  dust,  grime  and 
perspiration  to  the  extent  specified  in  the  act. 
In  warm  weather  all  persons  perspire,  wheth- 
er at  work  or  play,  and  there  are  numerous 
kinds  of  employment  in  which  the  employes 
get  grease  on  their  clothing  or  become  dirty 
with  smoke  or  dust,  but  not  to  the  extent 
specified  in  the  act  Neither  their  health  nor 
the  public  comfort  Is  involved.  That  Is  true 
of  the  ordinary  blacksmith  shop,  the  garage 
or  the  supply  house  for  farm  machinery. 
There  was  no  Justifiable  inference  to  he  drawn 
from  the  evidence  that  the  employes  of  the 
plaintiff  in  error  were  in  such  a  ctmdition 
after  leaving  their  work  that  without  wash- 
ing and  cleansing  their  bodies  and  changing 
their  clothing  their  health  would  be  endan- 
gered or  their  condition  be  offensive  to  the 
public.  This  is  not  saying  that  there  must  be 
opinion  or  expert  evidence  of  such  probable 
consequences,  nor  that  a  jury  may  not  deter- 
mine that  question  from  the  facts  proved  in 
the  light  of  common  experience,  but  the  evi- 
dence must  be  sufficient  to  justify  the  infer- 
ence of  fact.  The  evldoice  did  not  bring  the 
roundhouse  and  machine  shop  within  the 
terms  of  the  statute. 

The  judgments  of  the  Ai^ellate  Court  and 
circuit  court  are  reversed,  and  the  cause  la 
remanded  to  the  circuit  court. 

Reversed  and  remanded. 

THOMPSON,  J.,  diasentlns. 


(2S3  111.  28» 

■  AMERICAN  CAN  CO.  v.  EMMBRSON,  Sec- 
retary of  State.    (No.  12684.) 

(Supreme  Court  of  Illinois.    June  18,  1919.) 

1.  COBPORATIORS     9=3637  —  OOHWiTUTlOWAI. 

lAw  4=>130  —  VioLATiow  or  Contbact  — 
Reottlation  or  Fobeion  Cobfobations. 
Where  a  foreign  corporation  was  licensed 
to  do  business  when  Corporation  Act,  {  26,  pro- 
viding that  foreign  corporation  shall  be  subject- 
ed to  all  liabilities,  restrictions,  and  duties  im- 
posed npon  similar  domestic  corporations,  was 
in  effect,  such  act  was  part  of  its  contract,  and, 
if  a  later  act  accorded  such  corporation  different 
treatment  than  tiiat  accorded  similar  domestic 
corporations,  such  act  would  be  void,  as  violat- 
ing the  corporation's  contract 

2.  CoBPOBATioNB    «=»637  —  CoNErrrrtrnoNAi, 
Law  «=9l30,  240(1),  296(1)— Commebck  «=» 

67— FOBEION   COBFOBATIOir. 

As  respects  a  foreign  corporation,  licensed 
in  1901  to  do  business  in  the  state  after  pay- 
ment of  a  fee  based  npon  the  proportion  of  its 
capital  stock  represented  by  Its  property  and 
business  in  the  state,  under  Corporation  Act 
1897,  4s  amended  by  laws  1899,  p.  119,  section 
3  of  which  requires  prompt  report  of  any  in- 
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crease  or  decrease  of  the  proportion  of  its  capi- 
tal stock  represented  in  the  state,  and  which 
corporation  had  later  transferred  a  greater  pro- 
portion of  its  property  and  business  to  the  state. 
Laws  1917,  p.  306,  i  5b,  making  it  the  duty  of 
the  secretary  of  state,  from  time  to  time,  to 
ascertain  by  interrogatories  to  foreign  corpora- 
tiona  the  proportion  of  capital  stock  actnaUy 
represented  by  property  and  business  at  the  time 
of  such  interrogatories,  is  not  invalid,  as  vio- 
lating the  corporation's  contract^  as  requiring 
an  additional  payment  for  a  vested  right,  as  dis- 
criminating  against  foreign  in  favor  of  domestic 
corporations,  as  denying  the  equal  protection  of 
the  laws,  as  taking  property  without  due  pro- 
cess of  law,  nor  as  a  burden  upon  interstate 
commerce. 

3.  CoBPOBATiONB  ®=»637  —  OowBTrrunoNAL 
Law  <g=130— Fobkign  Coepobation— Li- 
cense Pees— iMPAiBMENT  OF  Contbact. 

The  1917  amendment  to  the  Corporation 
Act,  in  basing  the  fees  required  of  a  foreign  cor- 
poration on  an  average  of  the  percentage  of  Illi- 
nois assets  to  total  assets  and  of  its  Illinois 
business  to  total  business,  does  not  make  a  new 
basis  for  computing  fees,  in  violation  of  con- 
tracts with  foreign  corporations  previously  li- 
censed under  the  act  as  it  existed  in  1901,  since 
such  method  might  legally  have  been  used  under 
the  previous  law. 

4.  CoKKEBCx  €=369— Taxing  Fobkion  Cobpo- 

BATI0N8. 

While  the  state  may  not  regulate  interstate 
commerce  or  impose  burdens  npon  it,  it  is  au- 
thorized to.  levy  a  tax  within  its  authority,  meas- 
ured by  the  capital  stock  in  part  used  in  the 
conduct  of  such  commerce,  where  the  circum- 
stances are  such  as  to  indicate  no  purpose  or 
necessary  effect,  in  the  tax  imposed,  to  burden 
commerce  of  that  character. 

5.  COBFOBATIONB  9=9648— FOBnOH   CiOBPOBA- 

TI0N8— "Oapital  Stock." 
Under  Corporation  Act  1887,  as  amended  by 
Laws  1899,  p.  119,  {  3,  and  as  amended  by  Laws 
1917,  p.  306,  requiring  a  statement  of  "Uie  pro- 
portion of  capital  stock"  of  a  foreign  corpora- 
tion represented  in  the  state,  and  requiring  pay- 
ment of  license  tax  thereon,  the  capital  stodc 
to  be  considered  in  arriving  at  the  proportion 
upon  which  the  license  tax  is  to  be  based,  is  the 
capital  stock  authorized  by  the  charter,  whether 
issued  or  not. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Capital 
StodE.] 

Appeal  from  Clrcolt  Conrt,  Sangamon 
County;   E.  S.  Smith,  Judge. 

Suit  by  the  American  Can  Company 
against  Louis  L.  Emmerson,  Secretary  -of 
State.  From  decree  dismissing  the  blll,,oom- 
plainant  appeals.    Affirmed. 

Tenney,  Harding  &  Sherman,  of  Chicago 
(Horace  Kent  Tenney  and  Harry  A.  Parkin, 
both  of  Chicago,  of  counsel),  for  appellant. 

Edward  J.  Brundage,  Atty.  Gen.,  and  Clar- 
ence N.  Boord  and  James  W.  Onllett,  both  of 
Springfield,  for  appellee. 
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STONE,  J.  This  cause  Is  brought  to  this 
court  on  api)eal  from  a  decree  of  the  circuit 
court  of  Sangamon  county  sustaining  the  de- 
murrer of  the  appellee  to  the  bill  of  com- 
plaint of  the  api)ellant  and  dismissing  the  bill 
for  want  of  equity.  By  the  bill  of  complaint 
the  appellant  seeks  to  restrain  the  secretary 
of  state  of  Illinois  from  paying  over  to  the 
state  treasurer  the  license  fee  collected  from 
the  appellant  by  the  secretary  of  state  under 
the  amendment  to  the  Corporation  Act  ap- 
proved June  22,  1917  (Laws  1917,  p.  306). 
Upon  demand  by  the  secretary  of  state  the 
appellant,  under  protest,  paid  the  fees  under 
said  act  as  amended  In  the  amount  demand- 
ed. A  stipulation  was  entered  into  that  the 
money  should  be  retained  by  the  secretary  of 
state  pending  the  determination  of  this  cause, 
and  a  temporary  Injunction  was  ordered  by 
the  court  continued  pending  this  appeal. 

The  appellant  Is  a  foreign  corporation  or- 
ganized under  the  laws  of  New  Jersey.  On 
July  8,  1901,  it  filed  an  application  on  the 
form  provided  by  the  secretary  of  state  for  a 
license  as  a  foreign  corporation  to  do  busi- 
ness in  the  state  of  Illinois,  and  fully  com- 
plied with  the  statute  then  in  force  and  with 
the  requirements  of  the  secretary  of  state.  A 
license  was  Issaed  to  the  appelant  under  the 
provisions  of  the  act  of  May  26,  1897,  as 
amended  by  the  act  of  Amrll  22, 1899,  entitled: 

"An  act  to  amend  an  act  entitled  'An  act  to 
require  every  foreign  corporation  doing  business 
in  this  state  to  have  a  public  office  or  place  in 
this  state  at  which  to  transact  its  business,  sub- 
jecting it  to  a  certain  condition,  and  requiring 
it  to  file  its  articles  or  charter  of  incorporation 
with  the  secretary  of  state,  and  to  pay  certidn 
taxes  and  fees  thereon.' "    Lews  1899,  p.  118. 

Section  8  of.  said  act  reads  In  part  as 
follows: 

"Such  corporation,  by  its  president,  secretary 
or  any  officer  thereof,  shall  make  and  forward 
to  the  secretary  of  state,  with  the  articles  or 
certificate  above  provided  for,  a  statement  duly 
sworn  to  of  the  proportion  of  capital  stock  of 
the  said  corporation  which  is  represented  in  the 
state  of  Illinois  by  its  property  located  and  busi- 
ness transacted  therein  and  such  statement  shall 
further  show  the  name  and  address  of  the  agent 
or  representative  of  said  corporation  in  this 
state;  and  such  corporation  shall  be  required 
to  pay  into  the  office  of  the  secretary  of  this 
state,  upon  the  proportion,  of  its  capital  stock 
represented  by  its  property  and  business  in  Illi- 
nois, fees  equal  to  those  required  of  similar  cor- 
porations formed  within  and  under  the  laws  of 
this  state.  Upon  a  compliance  with  the  above 
provisions  by  said  corporation,  the  secretary  of 
state  shall  give  a  certificate  that  said  corpora- 
tion has  duly  complied  with  the  laws  of  tliis 
state,  and  is  authorized  to  do  business  therein, 
stating  the  amount  of  its  entire  capital  and  of 
the  proportion  thereof  which  is  represented  in 
Illinois;  and  such  certificates  shall  be  taken  by 
all  courts  in  this  state  as  evidence  that  the  said 
corporation  is  entitled  to  all  the  rights  and  bene- 
fits of  this  act,  and  such  corporation  shall  enjoy 


those  rights  and  benefits  for  the  time  set  forth 
in  its  original  charter  or  artidea  of  association, 
unless  this  shall  be  for  a  greater  length  of  time 
than  is  contemplated  by  the  laws  of  this  state, 
in  which  event  the  time  and  duration  shall  be 
the  limit  of  time  set  out  in  the  laws  Of  this 
state.  Such  corporations  having  compiled,  as 
aforesaid,  shall  be  required  to  promptly  report 
to  the  secretary  of  state  any  change  in  the  name 
and  address  of  its  agent  or  representative  in 
this  state,  and  any  increase  or  decrease  in  its 
capital  stock,  and  any  increase  or  decrease  of 
the  proportion  of  its  capital  stock  represented 
in  this  state  by  its  property  and  business  there- 
in, by  filing  in  the  office  of  the  secretary  of 
state  a  statement  properly  sworn  to,  setting 
forth  the  facts." 

The  application  thus  filed  with  the  aecie- 
tary  of  state  set  forth  the  authorized  capital 
stock  at  $88,000,000,  and  the  proportion  of 
the  stock  represented  by  the  property  lo- 
cated- In  and  the  business  transacted  in  1111- 
nois  at  the  time  the  application  was  placed, 
at  $1,000,000.  The  fee  was  based  upon  one 
eighty-eighth  of  Its  authorized  capital  stodc, 
and  was  fljced  at  $1,045,  which  was  paid  by 
the  applicant  and  a  license  Issued  tA  it 
under  the  seal  of  the  state  of  Illinois,  setting 
forth  that  appellant  had  filed  a  copy  of  its 
charter  and  had  In  all  respects  complied  with 
the  law  governing  foreign  corporations,  and 
that— 

"said  American  Can  Company  is  from  the  date 
hereof  duly  authorized  to  do  business  In  tiie 
state  of  Illinois  for  a  term  of  ninety-nine  years 
and  is  entitled  to  all  the  rights  and  privileges 
granted  to  foreign  corporations  under  the  laws  - 
of  this  state ;  that  the  amount  of  capital  stock 
of  said  corporation  is  $88,000,000  and  the 
amount  of  capital  stock  represented  in  the  state 
of  Illinois  is  $1,000,000." 

Thereupon  the  appellant  began  transacting 
business  in  the  state  of  Illinois,  and  has  been 
carrying  on  a  large  volume  of  Intrastate  and 
Interstate  business,  Invested  large  sums  in 
factories,  having  an  appraised  value  of  sev- 
eral million  dollars,  including  real  estate, 
plants,  machinery,  etc.,  and  employed  a  large 
number  of  persons  in  its  business.  In  March, 
1918,  the  secretary  of  state  submitted  to  ai>- 
pellant  Interrogatories  nnder  the  amendment 
of  June  22, 1917,  to  whldi  appellant  filed  an- 
swers, showing  In  detail  the  total  value  of 
a'll  Its  property,  both  real  and  personal,  the 
assessed  and  appraised  value  of  Its  tangible 
property  In  Illinois,  the  total  amount  of  Its 
entire  business  for  the  preceding  year,  both 
In  and  out  of  Illinois,  the  location  of  Its 
principal  places  of  business  In  the  different 
states,  Its  authorized  capital  stock  to  be  $88,- 
000,000,  of  which  $82,466,600  had  been  is- 
sued, the  estimated  annual  business  trans- 
acted by  appellant  at  and  from  places  of  busi- 
ness In  Illinois,  Including  sales  to  residents  of 
IlUnoIs,  to  be  $19,536,930.37,  and  the  amount 
of  sales  made  to  residents  of  Illinois  to  be 
$10,020,000.     On   recdpt  of  these  answers 
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submitted  by  appellant  tbe  secretary  of  state 
wrote  to  appellant  as  foUows: 

"From  the  answer  to  the  interrogatories  It 
would  appear  that  .09746  of  the  tangible  prop- 
erty and  business  of  the  corporation  is  repre- 
sented in  Illinois.  This  will  require  the  corpora- 
tion to  pay  upon  $8,576,000  of  the  capital 
stock,  or  a  fee  of  $8,621.  Allowing  a  credit  of 
$1,045  (the  fee  paid  heretofore),  there  is  a  bal- 
ance of  $7,576  due  the  state,  which  you  will 
please  remit  in  accordance  with  section  6c  of 
the  Foreign  Corporation  Act." 

Tbe  only  cbange  In  the  situation  of  appel- 
lant since  the  license  was  Issued  is  In  the 
amount  of  Its  property  and  business  in  the 
state  of  Illinois,  upon  which  it  has  paid  to 
tbe   state   the   taxes    regularly    assessed. 

It  Is  contended  by  the  appellant  that  the 
license  issued  to  do  business  In  this  state  un- 
der the  Corporation  Act  in  force  at  the  time 
is  a  contract  between  the  state  and  appel- 
lant, which  cannot  be  changed  or  modified  to 
require  appellant  to  make  further  payments, 
unless  by  a  general  law  similar  payments  are 
required  of  domestic  corporations  under  the 
same  circumstances ;  that  the  amendment  of 
1917  Impaired  the  obligations  of  this  contract 
and  imposed  a  tax,  which  amounted  to  an  in- 
terference with  interstate  commerce,  denied 
appellant  tbe  equal  protection  of  the  laws, 
and  took  its  property  without  due  process  of 
law,  and  that  the  act  of  1917  is  void  under 
the  state  and  federal  Constitutions ;  that  the 
tee  should  be  based  upon  tbe  capital  stock 
actually  issued,  and  not  upon  tbe  authorized 
capital  stock;  that  the  amendment  of  1917 
creates  a  different  basis  for  the  license  fee 
than  was  fixed  by  the  stdtute  at  the  time  tbe 
license  was  Issued. 

It  is  contended  by  the  appellee  that  the 
words  "capital  stock"  In  the  Foreign  Corpo- 
ration Act  at  the  time  the  license  was  issued 
to  appellant,  as  well  as  in  the  amendment  of 
1917,  mean  tbe  authorized  capital  stock  fixed 
by  the  charter,  and  not  ■  the  capital  stock 
actually  Issued  at  the  time  the  license  was 
granted;  that  foreign  corporations  are  sub- 
jected to  aU  tbe  liabilities,  restrictioBs,  and 
duties  that  are  or  may  be  imposed  upon  cor- 
porations of  like  character  organized  under 
the  general  laws  of  this  state,  and  that  said 
tax  is  not  a  discrimination ;  that  the  charg- 
ing of  additional  fees  in  case  of  change  in 
the  capital  stock  represented  in  this  state 
wds  permitted  under  the  l.aw  in  force  at  the 
time  the  license  was  issued  to  appellant; 
that  the  amendment  of  1917  is  not  a  new 
basis  upon  which  the  fees  shaU  be  based, 
but  is  a  method  or  rule  whereby  to  compute 
and  determine  the  capital  stock  repres^ted. 

Section  6b,  as  amended  in  1917,  is  the  sec- 
tion of  tbe  act  complained  of.  That  section 
made  It  tbe  duty  of  the  secretary  of  state 
from  time  to  time  to  ascertain  by  interroga- 
tories propounded  to  foreign  oorporatlons 
doing  business  in  this  state — 


"the  proportion  of  capital  stock  actually,  being 
represented  by  property  located  and  business 
transacted  in  .the  state  of  Illinois,  which  pro- 
portion shall  be  determined  by  averaging  the 
percentage  of  the  total  business  of  the  corpora- 
tion transacted  in  Illinois  with  the  percentage 
of  the  total  tangible  property  located  in  this 
state.  If  no  tangible  property,  is  used  in  the 
business  of  the  corporation,  the  proportion  of 
capital  Btock  represented  shall  be  determined 
with  reference  only  to  the  percentage  of  the 
total  business  of  the  corporation  transacted  in 
lUinois."    Laws  1917,  p.  306. 

It  is  admitted  by  appellee  that  the  license 
granted  to  appellant  in  1901  is  a  contract, 
and  that,  if  the  amendment  of  1917  were  to 
be  held  to  violate  said  contract,  such  amend- 
ment would  be  unconstitutional,  as  an  im- 
pairment of  the  obligations  of  a  contract; 
but  it  is  insisted  that  the  act  is  not  open  to 
this  objection.  In  support  of  the  contention 
of  the  appellant  that  this  amendment  violates 
its  contract,  as  evidenced  by  the  license  issued 
in  1901,  it  is  urged  that  the  original  license 
fixed  the  amount  of  the  fee,  on  the  basis  of 
facts  existing  at  that  time,  for  99  years,  and 
recited  that  a  full  compliance  had  been  made 
with  the  statutes;  that  when  this  fee  was 
paid  It  represented  the  entire  fee  required  or 
to  be  required  of  appellant. 

An  examination  of  tbe  laws  in  effect  at  tbe 
time  this  license  was  given  discloses  the  fol- 
lowing: Section*  26  of  tt>e  Corporation  Act 
of  1872  provided  as  foUows: 

"Foreign  corporations,  and  the  officers  and 
agents  thereof,  doing  business  in  this  state,  shall 
be  subjected  to  all  the  liabilities,  restrictions  and 
duties  that  are  or  may  be  imposed  upon  cor- 
porations of  like  character  organized  under  the 
general  laws  of  this  state,  and  shall  have  no 
other  or  greater  powers."  Hurd's  Rev.  St  1917, 
c  32. 

This  section  was  in  force  July  9, 1901,  and 
Is  still  in  force.  The  fees  required  of  all  cor- 
xwrations  organized  under  tbe  laws  of  this 
state  were  fixed  by  the  act  of  1895.  Kurd's 
Stat.  1917.  par.  10a,  p.  1604.  That  act  was 
in  force  July  1,  1901,  and  is  still  in  force. 
Section  26  of  the  act  of  1872,  as  herein  quot- 
ed Is  re-enacted  in  section  1  of  the  act  of  1897, 
as  amended  in  1899,  under  which  appellant's 
license  wa's  issued. 

[1]  It  win  be  seen  that  these  several  acts 
upon  which  the  contract  of  appellant  was 
based  provided  that  foreign  corporations 
shall  be  subjected  to  all  liabilities,  restric- 
tions, and  duties  which  are  or  may  be  im- 
posed upon  corporations  of  like  character  or- 
ganized under  the  general  laws  of  tbls  state. 
This  act  was  a  part  of  the  contract  of  appel- 
lant. The  law  also  provided,  as  we  have  seen, 
that  a  foreign  corporation  which  has  complied 
with  section  2  of  the  act  of  1899,  and  to 
which  a  license  has  been  issued,  shall  be  re- 
quired to  report  to  the  secretary  of  state,  on 
inquiry,  among  other  things,  any  increase  or 
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decrease  in  Its  capital  stock  and  any  Increase 
or  decrease  of  the  proportion  of  Its  capital 
stock  represented  in  this  state  by  its  property 
and  business  therein.  Tbls  provision  was 
also  a  part  of  the  contract  of  appellant  when 
the  license  was  Issued.  It  is  and  has  been  an 
underlying  principle  in  the  policy  of  this 
state  In  its  treatment  of  foreign  corporations 
that  they  shall  be  subjected  to  the  same  rights 
and  liabilities  as  domestic  corporations  of 
like  character.  This  provision  has  be«i  en> 
acted  In  practically'  every  corporation  law 
since  1872,  and  the  inquiry  here  is  whether 
or  not  this  contract,  based  as  It  is  upon  this 
provision  of  the  statutes,  is  being  violated  by 
this  act.  If  treatment  is  thereby  accorded 
appellant  not  accorded  domestic  corpora- 
tions, then  the  act  is  void,  as  by  section  26 
foreign  corporations  are  not  to  be  subjected 
to  greater  liabilities  or  restrictions  than 
domestic  corporations  under  like  circum- 
stances. On  the  other  hand,  if  they  are  ac- 
corded sudi  treatment,  the  act  is  not  invalid 
for  the  reasons  urged.  Stevens  v.  Pratt,  101 
m.  206;  Granite  State  Provident  Ass'n  v. 
Lloyd,  145  111.  620,  34  N.  E.  142. 

[2]  It  is  urged  that  this  payment  at  this 
time  is  an  additional  payment  for  a  vested 
right,  such  as  Is  not  required  of  domestic 
corporations,  and  in  support  of  this  conten- 
tion American  Smelting  &  Beflning  Co.  v. 
Colorado,  204  V.  S.  103,  27  Sup.  Ct.  198,  61 
U  Ed.  398,  9  Ann.  Cas.  978,  is  dted.  In  that 
case  the  American  Smelting  &  Refining  Com- 
pany had  paid  a  fee  based  upon  its  entire 
capital  stock  at  the  time  of  its  admission  to 
the  state.  Thereafter  the  Legislature  passed 
a  law  levying  an  afinual  license  tax  of  2 
cents  on  each  $1,000  of  the  capital  stock  of 
domestic  corporations  and  1  cents  on  each 
$1,000  of  the  capital  stock  of  foreign  corpo- 
rations. Colorado  had  on  its  statute  books 
at  that  time  an  act  in  substance  identical 
with  section  26  of  the  act  of  1872  herein  re- 
ferred to.  The  United  States  Supreme  Court 
In  that  case  held,  in  view  of  the  fact  that'  the 
'  American  Smelting  &  Refining  Company  had 
paid  all  fees  assessed  by  that  state  against 
domestic  corporations,  that  the  new  law  was 
in  violation  of  the  contract  of  that  state  with 
said  company,  based  upon  the  statute  making 
foreign  corporations  subject  only  to  the  same 
restrictions,  liabilities,  and  duties  imposed 
upon  domestic  corporations,  aud  was  there- 
fore void.  That  case  is  to  be  distinguished 
from  the  case  at  bar  in  this:  That  there  the 
foreign  corporation  had  paid  a  fee  based  up- 
on its  entire  capital  stock,  while  here  the 
fee  paid  by  appellant  was  based  upon  one 
eighty-eighth  of  its  entire  capital  stock. 
Therefore,  instead  of  being  discriminated 
against  by  the  payment  of  this  further  fee, 
it  is  apparent  that  appellant  has  not  yet  paid 
the  amount  of  fee  which  a  domestic  corpora- 
tion of  like  character,  with  like  capital  stock, 
must  pay  before  it  is  allowed  to  do  business. 


While  the  license  granted  to  appellant  was 
a  vested  right,  it  was  vested  subject  to  the 
terms  of  the  contract,  and  the  laws  In  exist- 
ence in  this  state  at  the  time  of  the  issuance 
of  the  certificate  of  license  must  be  Incorpo- 
rated therein.  We  have  seen  that  its  con- 
tract, as  represented  by  the  law,  provided 
that  It  should  report  on  interrogatories,  from 
time  to  time,  touching  the  proportion  of  its 
stock  represented  here  by  its  property  and 
business ;  also  that  it  was  to  be  subjected  to 
the  same  liabilities  that  domestic  corpora* 
Uons  are  subjected  to.  The  only  purpose 
which  the  Legislature  could  have  had  in  re- 
quiring further  reports  on  increase  or  de- 
crease of  the  proportion  of  the  capital  stock 
represented  by  the  business  and  assets  of 
foreign  corporations  within  the  state  was 
that  such  reports  might  form  a  basis  for  ac- 
cording to  sudi  foreign  corporations  the 
same  treatment  accorded  to  domestic  corpo- 
rations in  regard  to  fees  'to  be  paid.  It  fol- 
lows, that,  while  the  license  to  do  business  is 
a  vested  right  it  is  not  a  right  for  which 
appellant  paid  in  full  at  the  time  the  license 
was  issued.  It  can  hardly  be  urged  as  con- 
sonant with  the  policy  of  this  state  of  equal 
treatment  of  foreign  and  domestic  corpora- 
tions that  a  foreign  cori>oratlon  with  a  large 
capital  stock,  but  with  little  or  no  business 
or  property  in  this  state,  might  gain  a  license 
to  do  business  here  on  a  minimum  fee,  and 
thereafter  transfer  the  bulk  of  its  property 
and  business  to  the  state,  without  paying  any 
further  fee,  while  a  domestic  corporation  of 
like  character  and  like  capital  stock  is  re- 
quired to  pay  the  fee  on  its  entire  capital 
stock  before  it  is  allowed  to  do  business.  It 
was  the  evident  Intention  of  the  Legislature^ 
by  requiring  these  reports  and  these  addi- 
tional fees,  to  conform  to  the  policy  of  this 
state  of  equal  treatment  of  foreign  corpora- 
tions and  domestic  corporations,  and,  in- 
stead of  being  a  discrimination  against  a 
foreign  corporation,  it  is  but  a  Just  method  of 
equalizing,  as  far  as  It  may  be  equalized,  the 
liabilities  of  the  foreign  corporation  and 
those  of  the  domestic. 

In  the  case  of  Tarr  v.  Western  Loan  &  Sav- 
ings Co.,  15  Idaho,  741,  99  Pac.  1049,  21  L.  R. 
A.  (N.  S.)  707,  this  same  question  was  raised. 
It  was  there  urged  that,  as  the  foreign  corpo- 
ration In  that  case  had  complied  with  the  stat- 
ute- in  force  at  the  time  the  license  to  do  busi- 
ness was  issued,  It  was  not  within  the  power 
of  the  Legislature  to  add  additional  require- 
ments with  which  it  must  comply  in  order  to 
continue  doing  business.  In  that  state  the 
statute  likewise  provided  that  foreign  corpo- 
rations should  have  all  the  rights  and  privi- 
leges of  Uke  domestic  corporations.  It  was 
held  that,  since  the  act  there  in  question  re- 
quired a  foreign  corporation  to  pay  to  the 
secretary  of  state  the  same  fees  as  are  re- 
quired to  be  paid  by  like  domestic  corpora- 
tions, the  exactions  made  of  foreign  corpo- 
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rations  were  not  dUFerent  from  those  made 
of  domestic  corporations,  and  that  there  was 
no  discrimination  and  no  impairment  of  con- 
tract obligations. 

[3]  It  Is  contended  by  appellant,  however, 
that  the  amendment  of  1917  makes  a  new 
basis  for  computing  fees,  for  the  reason  that 
it  based  the  fees  on  an  average  of  the  per- 
centage of  Blinols  assets  to  total  assets  and 
of  its  Illinois  business  to  total  business,  and 
that  an  average  of  two  figures  must  neces- 
sarily be  dUTerent  from  either.  The  general 
law  gives  no  method  for  the  computation  of 
the  proportion  of  capital  stock  represented  in 
the  statfe  What  method  was  adopted  by  the 
secretary  of  state  Is  not  material,  as  snch 
would  not  be  binding  on  the  Legislature. 
Whether  or  not  the  Legislature  by  the 
amendment  of  1917  changed  the  basis  of  com- 
puting the  fees  depends  on  whether  the 
method  therein  prescribed  might  legally  have 
been  used  by  the  secretary  of  state  under  the 
law  as  it  existed  In  1901,  when  the  license 
was  issued  to  the  appellant  We  are  of  the 
opinion  that  the  law  in  effect  at  the  time  the 
license  was  issued  herein  would  have  per- 
mitted the  use  by  the  secretary  of  state  of 
the  method,  in  arriving  at  the  same  matter, 
which  is  prescribed  in  the  amendment  of 
1917.  That  which  is  to  be  sought  as  the  basis 
of  the  fees  In  this  case  is  the  proportion  of 
the  capital  stock  represented  In  this  state 
by  the  property  and  business  of  the  corpo- 
ration within  the  state.  Previous  to  the 
amendment  of  1917  the  statute  was  silent  as 
to  the  method  of  computing  such  proportion. 
The  amendment  provides  that  the  secretary 
of  state  shall,  from  Interrogatories  and  an- 
swers thereto,  ascertain — 

"the  proportion  of  capital  stock  actnally  being 
represented  by  property  located  and  business 
transacted  in  the  state  of  Illinois,  which  pro- 
portion shall  be  determined  by  averaging  the 
percentage  of  the  total  business  of  the  corpora- 
tion transacted  in  Illinois  with  the  percentage 
of  the  total  tangible  property  located  in  this 
state." 

It  is  not  pointed  out  wherein  this  method 
would  work  an  injury  to  appellant  over  any 
method  used  in  the  past  In  fact  a  oompn- 
tation  based  upon  this  method  appears,  on 
demonstration,  to  be  more  favorable  to  ap- 
pellant than  that  based  on  the  method  pre- 
viously used  by  the  secretary  of  state.  How- 
ever, that  is  not  the  test  The  test  is  wheth- 
er the  present  method  could  have  been  nsed 
previous  to  the  amendment  of  1917.  We  are 
of  the  opinion  that  it  could.  In  any  event 
the  object  was  to  ascertain  the  proportion 
of  the  capital  stodc  represented  in  this  state 
by  business  and  property.  It  was  upon  that 
proportion  that  the  fee  was  and  is  based. 

It  is  urged  ttiat  this  Is  a  discrimination 
against  foreign  corporations,  for  the  reason 
that  an  increase  of  Illinois  business  and  a  de- 
crease of  the  business  outside  of  the  state 


CO.  y.  EMMERSON  685 

N.E.) 

each  results  In  an  Increase  of  the  fees.  WhUe 
this  is  true,  it  does  not  argue  that  such  a 
basis  is  therefore  lliegaL  Those  are  circum- 
stances which  affect  the  amount  of  the  fee 
required  to  be  paid,  but  do  not  however, 
affect  the  rule,  which  is,  that  a  fee  shall  be 
paid  in  proportion  to  the  amount  of  stock 
represented  In  the  state.  Any  method  of 
computing  the  proportion  of  representation 
of  stock  In  fhe  state  would  be  open  to  the 
same  argument  Nor  does  this  work  a  dis- 
crimination against  a  foreign  corporation  In 
favor  of  a  domestic  corporation  of  a  like  char- 
acter, for  the  reason  that  in  no  event  could 
the  foreign  coritoratlon  be  required  to  pay 
more  fees  than  the  domestic  corporation 
pays,  even  though  such  foreign  corporation 
transfers  all  its  business  and  all  its  property 
to  this  state,  as  It  would  then  be  paying  no 
more  fees  than  the  domestic  corporatlcm, 
whidi  must  pay  the  same  fees  on  Its  entire 
capital  stock  before  it  commences  business. 

It  is  also  urged  that  the  amendment  of 
1917  is  invalid,  as  contravening  the  federal 
Constitution,  in  that  it  denies  appellant  the 
equal  protection  of  the  laws  and  seeks  to 
take  its  property  without  due  process  of  law. 
As  we  have  seen,  this  act  does  not  result  in 
discrimination  against  foreign  corporations, 
and  therefore  it  follows  that  appellant  is  not 
being  denied  the  equal  protection  of  fbe  laws. 
An  examination  of  the  authoritlefl  dted  by 
counsel  discloses  that  in  each  case  tlie  effect 
of  the  statutes  there  in  question  was  to  put 
upon  foreign  corporations  a  greater  burden 
than  upon  domestic  corporations  of  like 
character. 

It  is  also  urged  by  appellant  that  the  tax 
here  in  question  is  an  unlawful  Interference 
with  interstate  commerce,  on  the  ground  that 
the  tax  assessed  is  measured  by  the  percent- 
age of  its  authorized  capital  stock,  and  that 
the  tax  Imposed  is  a  tax  upon  not  only  its 
capital,  property,  and  business  represented  In 
Illinois,  but  likewise  its  capital,  property, 
and  business  in  other  states.  It  will  be  seen 
that  the  amount  of  this  fee  or  tax  required 
to  be  paid  by  appellant  is  measured,  as  pro- 
vided by  the  act,  by  a  percentage  of  that 
proportion  of  its  entire  capital  stock  which 
is  represented  In  the  state  by  its'  property 
and  business  within  the  state.  Such  fee  is 
not  computed  upon  the  entire  capital  stock, 
but  upon  a  fraction  of  that  stock,  and  that 
fraction  such  as  is  represented  within  this 
state.  It  is  evident  that  the  only  circum- 
stances under  which  the  Legislature  intend- 
ed that  a  foreign  corporation  should  be  taxed 
upon  all  of  its  capital  stock  would  be  where 
it  had  transferred  all  its  business  and  prop- 
erty to  this  state.  If,  from  the  mere  fact 
that  this  license  fee  or  tax  must  be  paid  out 
of  the  earnings  of  the  company,  it  should 
be  held  that  It  was  therefore  a  tax  upon  the 
whole  capital  stock  of  the  corporation,  then 
It  would  be  Impossible  to  levy  any  fee  on  a 
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foreign  corporation  for  privilege  to  do  busi- 
ness in  tills  state,  as  any  such  fee  or  tax,  be- 
cause paid  out  of  the  earnings  of  the  corpo- 
ration,^ would  l>e  a  burden  upon  Interstate 
commerce.  Such  is  not  the  law.  The  right 
of  states  to  levy  such  fee  has  been  universal- 
ly recognized. 

In  support  of  their  contention  that  this 
amendment  places  a  burden  upon  interstate 
commerce,  counsel  for  appellant  cite  numer- 
ous cases,  which  will  be  found,  upon  exam- 
ination, to  differ  from  the  facts  In  this  ease, 
and  none  of  which  hold,  as  we  understand 
them,  that  a  license  fee  required  of  a  foreign 
corporation  to  do  business  in  a  state  la  a  bur- 
den upon  interstate  commerce.  The  most 
recent  case  cited  by  the  appellant  Is  that  of 
Union  Pacific  Railway  Co.  v.  Public  UtiUtles 
Com.  of  Missouri,  248  U.  S.  67,  89  Sup.  Ct. 
24,  63  L.  Ed.  — .  The  state  of  Missouri 
passed  a  law  fixing  a  tax  by  a  percentage^ 
u|>on  the  total  Issue  of  bonds  contemplated  by 
said  railroad  company.  The  railroad  com- 
pany was  a  foreign  corporation  having  over 
3,500  miles  of  railway,  of  which  about  six- 
tenths  oir  one  mile  of  main  track  was  In  the 
state  of  Missouri.  It  had  a  total  property 
in  the  state  of  Missouri  of  a  Uttle  over  $3,000,- 
000,  out  of  a  total  average  of  $281,000,000. 
The  business  done  by  the  road  in  Missouri 
was  wholly  Interstate.    The  court  there  says: 

"On  these  facts  It  is  plain,  on  principles  now 
established,  that  the  charge  which,  in  accord- 
ance with  the  letter  of  the  Missouri  statutes, 
was  fixed  by  a  percentage  on  the  total  issue  con- 
templated, was  an  unlawful  Interference  with ' 
commerce  among  the  states." 

In  the  case  at  bar  there  is  no  attempt  to 
fix  taxes  on  the  entire  capital  stock  of  ap- 
Itellant  All  that  is  sought  is  that  appellant 
Bball  pay,  as  a  license  fee  to  do  business,  the 
same  fee  on  the  proportion  of  Its  stock  rep- 
resented in,  this  state  that  would  be  paid  by  a 
domestic  corporation  of  like  character  on 
the  same  amount  of  stock.  Such  has  been 
held  valid  by  the  Supreme  Court  of  the 
United  States.  In  United  States  Express 
Co.  V.  Minnesota,  223  U.  S.  335,  32  Sup.  Ct. 
211,  56  L.  Ed.  459,  it  was  held  that  whUe  a 
state  does  not  have  the  right  to  burden  inter- 
state commerce  by  taxing  It,  yet  such  inter- 
state commerce  may  be  used  as  a  measure 
of  the  value  of  the  property  of  a  corporation 
engaged  in  interstate  commerce.  The  court 
in  that  case  says: 

"In  Maine  v.  Grand  Trunk  Railway  Co.,  142 
U.  S.  217,  12  Sup.  Ct  121,  163,  36  L.  Ed.  994, 
this  court  sustained  a  tax  which  required  every 
railroad  operated  within  the  state  to  pay  an  an- 
nual tax  for  the  privilege  of  exercising  its  fran- 
chises therein,  determined  upon  a  proportion  of 
gross  transportation  receipts,  which  in  that  case 
were  shown  to  be  those  of  a  railroad  partly 
within  and  partly  without  the  state,  such  gross 
receipts  being  derived  from  its  entire  business, 
state  and  Interstate.  The  resort  to  the  gross 
receipts,  in  the  opinion  of  the  court,  was  merely 


a  means  of  ascertaining  the  business  done  by 
the  corporation,  and  thus  measuring  the  tax, 
which  was  held  to  be  within  the  power  of  the 
state.  In  Wisconsin  &  Michigan  Railway  Co. 
V.  Powers,  191  U.  S.  379,  24  Sup.  Ct  107,  48  U 
Ed.  229,  a  tax  was  sustained  which  made  the 
Income  of  the  railway  company  within  the  state, 
including  interstate  earnings,  the  prima  facie 
measure  of  the  value  of  the  property  within  the 
state  for  the  purpose  of  taxation.  In  the  course 
of  the  opinion  this  court  said  [191  U.  S.  387, 
24  Sup.  Ct  109,  48  L.  Ed.  229]:  'In  form  the 
tax  is  a  tax  on  "the  property  and  business  Ol 
such  railroad  corporation  operated  within  the 
state,"  computed  upon  certain  percentages  of 
gross  Income.  The  prima  facie  measure  of  the 
plaintiff's  gross  income  is  substantially  that 
which  was  approved  in  Maine  v.  Grand  Trunk 
Railway  Co.,  142  U.  S.  217,  12  Sup.  Ct  121, 
163,  35  L.  Ed.  904.'  " 

[4]  The  rule  adopted  by  the  United  States 
Supreme  Court  is  that,  while  the  state  may 
not  regulate  Interstate  commerce  or  impose 
burdens  upon  It,  It  is  authorized  to  levy  a 
tax  within  Its  authority,  measured  by  the  cap- 
ital stock  In  part  used  in  the  conduct  of  such 
commerce,  where  the  circumstances  are  such 
as  to  Indicate  no  puriwse  or  necessary  efi^ect 
In  the  tax  imposed  to  burden  commerce  of 
that  character.  Kansas  City  Railroad  Co.  ▼. 
Stiles,  242  U.  S.  Ill,  37  Sup.  Ct.  58,  61  L.  Ed. 
176;  Northwestern  Mutual  Co.  v.  Wisconsin, 
247  U.  S.  132,  38  Sup.  Ct.  444,  62  L.  Ed.  1025: 
United  States  Glue  Co.  v.  Oak  Creek,  247  U.  S. 
341,  38  Sup.  Ct.  499,  62  L.  Ed.  1135,  Ann.  Cas. 
1918E,  748 ;  Baldwin  Tool  Works  v.  Blue  (D. 
C.)  240  Fed.  202. 

[5]  Appellant  also  urges  that  the  act  is  in- 
valid, in  that  the  fee  there  required  is  based 
upon  the  entire  capital  stock  of  the  company, 
including  the  unissued,  as  well  as  the  Issued, 
capital  stock.  The  statute  refers  to  the  pro- 
portion of  the  capital  stock  of  the  corpora- 
tion. Section  3  of  the  Corporation  Act,  as 
amended  in  1899,  required  a  statement  of 
"the  proportion  of  the  capital  stock"  repre- 
sented in  this  state,  and  required  the  pay- 
ment of  the  license  tax  thereon.  This  same 
provision  appears  In  the  amendment  of  1917. 
As  we  have  seen,  this  license  tax  is  not  a 
burden  upon  interstate  commerce,  and  is  not 
a  tax  on  the  entire  capital  stock  of  the  corpo- 
ration, but  only  upon  that  portion  represent- 
ed within  this  state.  The  whole  of  the  capital 
stock  is  used  merely  as  a  method  of  deter- 
mining what  proportion  of  the  same  is  so 
represented.  Again,  domestic  corporations 
are  required  to  pay  a  tax  or  fee  upon  the 
authorized  capital  stock,  regardless  of  the 
amount  Issued.  Under  the  policy  of  equal 
treatment,  therefore,  It  Is  evident  that  the 
Legislature  Intended  that  the  capital  stock 
to  be  considered  in  arriving  at  the  propor- 
tion upon  which  the  license  tax  Is  to  be 
based  is  the  capital  stock  authorized  by  the 
charter.  The  term  "capital  stock"  has  been 
defined  as  a  term  used  to  indicate  the  amount 
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of  capital  .stock  which  tbe  charter  provides 
for.  State  v.  Fire  Ass'n,  23  N.  J.  Law,  195. 
'While,  for  purposes  of  levying  an  ad  valorem 
tax,  the  term  has  In  some  states  been  de- 
fined to  mean  tbe  amotmt  of  capital  paid  In, 
we  are  of  the  opinion  that  for  the  purposes 
for  which  used  here  the  term  "capital  stock" 
refers  to  the  capital  stock  authorized. 

We  are  therefore  of  the  opinion  that  the 
amendment  of  1917  Is  not  open  to  the  oh- 
lectlons  urged  agahist  It.  The  decree  of  the 
circuit  court,  sustaining  the  demurrer  and 
dismissing  appellant's  bill  for  want  of  equity, 
will  therefore  be  affirmed. 

Decree  a£9rmed. 


(288  III.  40S) 

OOREN  r.  ROCKFORD  STAR  PRINTING 
CO. .  (No.  11944.) 

(Supreme  Court  of  IBlnois.     June  18,  1919.) 

1,  Plkadino      <S=9l93(6)    —    Djekcbbbb    — 
Obourds. 

It  ia  good  cause  for  demurrer  in  actions  at 
law  under  tbe  common-la^w  system  of  pleading 
that  two  or  more  causes  of  action  are  joined  in 
the  same  count  of  the  declaration. 

2,  Plxadino     ^=»52(2)— Dkclaration— Joim- 
.    DEB  or  Causes  of  Action. 

Declarations  for  libel  follow  the  usual  rule 
as  to  joinder  of  two  or  more  causes  in  the  same 
coimt,  and,  while  two  or  more  causes  for  sepa- 
rate libels  or  slanders  may  be  united  in  one  dec- 
laration, they  should  be  stated  in  separate 
counts. 

3.  Appkai,  aitd  Bbbob  «=s>1040(8)— Rbvixw— 

TTA»»rr.«iH  BbbOB. 
Where  any  defenses  which  could  have  been 
raised  by  the  third  replication,  could  be  pre- 
sented under  issues  previously  made,  plaintiff 
cannot  complain  that  a  demurrer  to  the  third 
replication  was  sustained. 

4.  lilBBI.  ARD    Sl.AnDBB    «S»94(1)  —  PUIA    OF 

JUSnilCATION. 

In  a  libel  suit  the  plea  of  justification  must 
be  as  broad  as  the  charge  an3  requires  certainty 
of  averment. 

6.  lilBXI.  AND  Slandeb  ^»55  —  Defknses — 

PABIIAI,  JUSTinCATION. 

If  one  is  guilty  of  publishing  the  whole  of 
alleged  defamatory  matter,  he  cannot  justify  by 
showing  that  some  part,  though  divisible  from, 
the  rest,  was  true. 

6.  Libei,  and  Slandbb  «=>4S(3>— Cbiticisic 
07  Candjdatb— Wobds  Libxlous  Psb  Se. 
In  view  of  Cr.  Code,  {  177,  defining  "Ubel" 
as  a  malicious  defamation  expressed  by  print- 
ing, etc.,  tending  to  impeach  the  honesty,  in- 
tegrity, virtue,  or  reputation,  or  publish  the 
natural  defects  of  one  living,  and  thereby  ex- 
pose him  to  public  hatred,  ridicule,  or  finandal 
injury,  publications  referring  to  plaintiff,  who 
was  a  candidate  for  mayor  on  tbe  Socialist  tick- 


et, as  being  the  rankest  of  Sodalists  and  favor- 
ing the  blowing  up  of  tenement  houses,  etc,  held 
libelous  per  se,  although  not  charging  the  com- 
mission of  crime. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Libel.] 

7.  Libel  and  Slandeb  ®s9l23(l,  2)— Actions 
— JuBT  Question. 

Where  words  are  ambiguous  or  equivocal 
in  meaning,  the  question  of  the  meaning  to  be 
ascribed  to  them  is  for  the  jury,  although  the 
question  whether  any  particular  meaning  is  li- 
belous is  for  the  court;  but,  where  there  is  a 
controversy  as  to  whether  the  words  were  spoken 
concerning  plaintiff,  the  question  is  for  the 
jury. 

8.  Libel  and   Slandeb  e=9l00(l)— Defbwsk 
Advissiblb  dndeb  Genebal  Issue. 

The  defense  that  portions  of  the  alleged  li- 
belous articles  were  not  applicable  to  plaintiff 
is  one  admissible  under  the  general  issue. 

9.  Libel  and  Slandeb  «s>105(4)— Evidence 
— Pebbon  Defamed. 

Where  the  language  of  alleged  libels  was 
clear  and  unambiguous,  and  there  can  be  lit- 
tle or  no  doubt  they  applied  to  plaintiff,  evi- 
dence that  the  language  was  intended  by  de- 
fendant to  apply  to  plaintiff  is  inadmissible  in 
the  first  instance;  but,  it  defendant  disputes 
the  fact  and  offers  evidence  that  the  language 
was  intended  to  apply  to  another,  plaintiff  may 
rebut  such  contention. 

10.  Libel  and  Slandeb  €=»105(3)— E'Vidbnce 
—Libelous  Abticle. 

In  an  action  for  libel  the  exclusion  of  all 
of  the  alleged  libelous  article  as  set  out  in  tbe 
declaration  save  an  excerpt  of  an  alleged  speech 
by  plaintiff  was  error,  as  it  was  admissible  to 
show  the  meaning  of  the  article. 

11.  Witnesses      «=3240(6)  —  Bxaiunation  ~ 
Leadino  Questions. 

In  an  action  for  libel,  where  the  alleged  libel- 
ous publications  contained  what  was  claimed  to 
be  an  excerpt  of  a  speech  by  plaintiff,  it  was 
improper  to  allow  defendant  to  deliver  to  wit- 
nesses the  publications,  and,  after  calling  to 
their  attention  the  excerpt,  ask  them  if  plaintiff 
spoke  such  words;  for  such  course  of  question- 
ing was  plainly  leading. 

12.  Evidence    ($=3318(6)  —  Adkissibilitt  — 
Hearsat- SooiALisTio  Publications. 

Where  the  alleged  libelous  articles  concern- 
ing plaintiff,  a  candidate  for  mayor  on  the  So- 
cialist ticket,  charged  that  Socialism  would  de- 
stroy the  home,  the  church,  etc.,  evidence  that 
writers  on  Socialism  had  declared  that  tbe 
church  must  go  and  excerpts  from  Socialistic 
books  attacking  the  indissolubility  of  marriage 
were  improperly  admitted,  being  hearsay. 

13.  Libel  and  Slandeb  ^slOS— Evidence. 
In  an  action  for  libel  brought  by  a  candi- 
date for  mayor  on  the  Socialistic  ticket,  evi- 
dence that  the  President  during  the  World  Wnr 
refused  to  grant  passports  to  American  Sodal- 
ists was  inadmissible;  there  being  no  suggestion 
even  of  the  grounds  of  the  President's  refusal. 
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14.  CoNSTiTunowAL  LAW  $=>29— Sklf-Exe- 
CUTINO  CONSTITtrrlONAI,  Pbovisioh— Stat- 
XITE. 

Aa  the  provision  of  Const,  art.  2,  {  4,  relat- 
ing to  the  defense  of  tnith  in  libel  suits,  is  dear 
and  unequivocal,  it  is  self-executing,  and  needs 
no  statute  to  put  it  in  force. 

15.  Libel  and  Slandeb  €=^54  —  Defenbxs  — 
Tbuth. 

Under  Const,  art.  2,  {  4,  declaring,  that  in 
all  trials  for  libel  the  truth,  when  published 
with  good  motives  and  for  juatiiiable  ends,  shall 
be  a  defense,  truth  alone  is  not  a  complete  de- 
fense in  a  civil  action  for  libel,  and,  if  defend- 
ant justifies  on  that  ground,  he  must  further 
allege  and  prove  that  he  published  the  defama- 
•tory  matter  with  good  motives  and  for  justifia- 
ble ends. 

16.  LiBKL  AND  Slandeb  4=»49— Pbivilbqb— 

NEWSFAFEB8. 

The  publisher  of  a  newspaper  has  no  more 
right  or  privilege  in  regard  to  publishing  libelous 
matter  against  a  candidate  for  public  office  than 
has  an  individuaL 

17.  LiBEi.  AND  Slandeb  <S=>48(3),  60,  Sl(5)— 
PBivrLKQB— Candidates  fob  Office. 

When  any  one  becomes  a  candidate  for  a 
public  office,  he  is  considered  as  putting  his 
character  in  issue,  and  every  one  may  freely 
comment  on  his  conduct  and  actions,  but  b)  the 
malicious  publication  of  libelous  matter  against 
a  candidate  for  public  office  there  is  no  defense 
on  the  ground  of  privilege,  and  it  is  not  a  de- 
fense that  the  libelous  charge  was  mistakenly 
and  honestly  made. 

18.  LiBBI,  AND  SI.ANDSB  «=»95,  100(4)— Ac- 
TI0N8— PUCADING. 

Matters  of  mitigation  only  in  a  libel  action 
are  admissible  under  the  general  issue,  and 
should  not  be  mixed  up  with  matters  of  justifi- 
cation in  the  same  plea. 

19.  Tbiai.  #=>217— Instbuctionb— Dtttibb  of 

JUBT. 

In  an  action  against  a  newspaper  for  libel, 
where  the  case  was  one  of  great  notoriety  and 
interest,  the  alleged  libels  having  been  publish- 
ed during  plaintiff's  campaign  for  office,  it  is  the 
duty  of  the  court  to  instruct  the  jury  so  firmly 
that  no  juror  would  be  likely  to  see  newspapers 
printing  matters  of  evidence  or  the  comments 
on  the  proceedings,  and  may  take  whatever  steps 
are  necessary  to  the  extent  of  holding  the  jury 
together,  etc.,  to  prevent  it. 

Error  to  Circuit  Court;  Winnebago  Conn- 
ty;   Claire  C.  Edwards,  Judge. 

Action  by  Oscar  H.  Ogrren  against  the 
Rockford  Star  Printing  Company.  There 
was  a  judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

Roy  F.  Hall,  of  Rockford,  for  plaintiff 
In  error. 

Fisher,  North,  Welsh  ft  Llnscott,  of  Rock- 
ford  (R.  K.  Welsh,  of  Rockford,  of  counsel), 
for  defendant  in  error. 


DUNCAN,  J.  Oscar  H.  Ogren,  plaintiff  in 
error  (hereinafter  known  as  plaintiff),  be- 
gan suit  in  the  circuit  court  of  Winnebago 
county  against  the  Rockford  Star  Printing 
Company  to  recover  damages  for  the  publi- 
cation of  three  alleged  libels.  The  jury  re- 
turned a  verdict  of  not  gnilty,  and  Judg- 
ment was  entered  against  plaintiff.  Tills 
writ  of  error  is  sued  out  of  tliis  court  and 
Jurisdiction  invoked  on  the  ground  that  a 
constitutional  question  is  involved. 

The  plaintiff  had  lived  in  Rockford  for 
many  years,  was  married,  and  had  one 
daughter  about  ten  years  old.  His  father's 
family  also  lived  in  Rockford.  Plaintiff  had 
worked  at  different  occupations,  served  two 
terms  in  the  city  conncU,  and  had  been  at  a 
previous  election  a  candidate  for  mayor  of 
Rockford,  and  was  at  the  time  of  the  publi- 
cations alleged  to  have  been  libelous  a  can- 
didate for  mayor  on  the  Socialist  ticket  In 
the  election  in  question  he  had  as  his  only 
opponent  W.  W.  Bennett  The  alleged  libel- 
ous articles  were  published  by  the  defend- 
ant in  the  manner  of  advertisements  dur- 
ing this  campaign,  one  at  a  time  on  three 
different  days,  April  16,  16,  and  17,  1916.  in  ' 
its  newspaper,  the  Rockford  Morning  Star. 
Each  article  was  made  the  subject  of  a 
count  in  the  plaintifTs  declaration.  So  far 
as  they  are  made  a  part  of  the  declaration 
and  appear  in  the ,  abstract  they  are  here 
copied  verbatim  in  the  order  in  wMch  they 
were  published,  and  are  numbered,  respec- 
tively,  1,  2  and  8,  to  wit : 

1.  "The  real  issue  is  BocidUtm.  Rockford 
faces  a  calamity.  Without  evasion  or  digression, 
the  real,  impending  and  fearful  cloud  hanging 
over  Rockford  to-day  is.  The  ilenaoe  of  the 
Red  flag.  Do  you  want  to  turn  Bockford  over 
to  that  emblem?  •  •  •  This  is  a  typical  ex- 
pression of  Socialistic  thought.  Do  not  be  de- 
ceived by  sugar-coated  and  misleading  speeches 
being  made  on  the  stump  now  by  BJx.  Ogren  to 
get  votes.  Btop  and  Think.  Find  out  what  So- 
cialism really  is.  Meet  the  issue  without  pas- 
sion or  prejudice.  Before  yon  decide  how  yoa 
will  vote  next  Tuesday,  inform  yourself.  A  vote 
for  Oscar  Ogren  will  be  a  straight  vote  for  So- 
cialism." ' 

2.  "Twenty-five  new  induitriei  ha/ee  heen  ea- 
tahlithed  in  Rockford  during  the  past  four  yean. 
Will  one  industry  locate  here  if  we  elect  a  may- 
or who,  upon  taking  his  seat  in  the  council, 
made  this  statement?  Statement  by  alderman 
Oscar  Ogren  on  taking  his  seat  in  council  May 
3,  1909:  'I  have  been  elected  by  the  Socialist 
party  of  my  ward.  All  my  votes  and  my  actions 
while  in  this  council  will  be  in  direct  opposition 
to  all  corporations,  regardless  of  what  the  ques- 
tion or  the  issue  is.  That  is  why  I  am  here — 
that  is  my  mission  in  the  council.'  •  •  • 
Honest  workingmen  want  work.  Oab,  dynamite, 
and  blowing  tenement  houses  to  hell  do  not 
produce  work.  Socialism  would  destroy  the 
American  home.  A  vote  for  Ogren  is  a  vote  for 
Socialism." 

8.  "BocMUtm  means  terror,  unrest,  and  finan- 
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oal  rain.  None  of  these  citizens  want  the  red 
flag:  The  workingman— who  values  a  steady 
Job.  The  home  owner — who  wants  it  protected. 
The  man  with  a  savings  account— who  wants 
it  to  grow.  The  young  man— who  is  looking  to 
the  future.  The  minister— whose  calling  should 
be  honored.  The  doctor— who  is  serving  human- 
ity. The  merchant— who  deserves  a  square 
<leal.  The  lawyer — who  stands  for  human  rights. 
The  plain,  substantial  citizen — who  puts  patri- 
otism and  civic  pride  before  class  prejudice  and 
sectional  hatred. 

"No  woman  oan  be  true  to  herself  and  her 
home  and  vote  for  Socialism.  No  mother— who 
has  a  son  or  daughter.  No  first  voter— who  re- 
gards the  ballot  justly.  No  housewife— who 
loves  her  home  and  family.  No  club  woman— 
who  knows  the  needs  of  womanhood.  No  woman 
wage-earner — who  knows  the  evils  of  business 
unrest.  No  professional  womanr— who  knows 
the  danger  of  epidemics.  No  chnrch  member — 
who  appreciates  the  sanctity  of  her  church.  No 
school  teacher— who  wants  sanity  to  prevaiL 
No  student — ^who  understands  American  tradi- 
tion. Not  one  of  these  women  would  be  spared 
were  the  wild  dreams  of  Socialists  given  official 
sanction.  A  vote  for  Ogren  is  a  vote  for  Social- 
ism. Vote  for  Bennett  and  preserve  the  peace 
and  good  will  of  Rockford. 

"Rockford's  Socialism  is  the  rankest  of  alL 
Not  one  of  the  writers  in  all  the  Socialist  prop- 
aganda could  be  more  violent  than  this  one.  A 
vote  for  Ogren  is  a  vote  for  this  platform. 
•  •  ♦  Do  you  want  Ro<Aford  to  become  the 
testipg  ground  for  every  wild  scheme  which 
might  be  presented  by  men  who  urge  the  use  of 
dynamite  and  blowing  tenements  to  hell?  Rock- 
ford  i$  in  danger.  It  needs  evert/  vote.  A  vote 
for  Ogren  is  a  vote  for  Sodalism." 

The  three  articles  all  contained  the  fol- 
lowing words  and  sentences  at  the  respec- 
tlve  places  in  the  articles  as  above  copied 
where  the  stars  or  asterisks  occur  and  are 
to  be  considered  as  inserted  in  each  article 
at  the  places  tbns  Indicated,  to-wlt: 

"Read  what  Oscar  Ogren,  now  candidate  for 
mayor,  said  at  a  public  meeting  at  the  Majestic 
Theater  February  12,  1916:  'We  don't  want 
work.  What  we  want  is  a  division  of  those 
profits  that  have  already  been  made.  I  am  a 
rebel.  There  are  men  out  there  in  this  audience 
that  are  just  as  big  rebels  as  I  am,  but  they 
haven't  the  gift  of  gab  that  I  have.  If  you 
really  want  work  I  know  whore  to  make  it,  and 
I  am  in  favor  of  going  into  Chicago  and  taking 
dynamite  and  blowing  those  tenement  houses  to 
hell!"' 

The  words  Jnst  quoted  were  printed  near 
the  center  of  the  newspaper  article  first 
printed,  with  a  heavy  border  around  it,  with 
a  hand  pointing  towards  it  from  either 
side.  In  the  second  article  both  speeches 
of  Ogren,  In  the  council  and  in  the  theater, 
were  printed  near  the  center  of  the  article, 
side  by  side,  with  a  ll^t  border  around 
each.  In  the  third  arttcle  the  words  of 
Ogren  alleged  to  have  heen  spoken  at  the 
theater  are  near  the  center  of  the  article  or 
|>age,  with  a  light  border  aionnd  It  and  with 


a  habd  on  the  left  pointing  to  it  and  these 
words  printed  under  the  hand  and  immedi- 
ately at  the  left  of  the  left-hand  border: 
"A  vote  for  Ogren  Is  a  vote  for  this  iE>iat- 
form." 

[1,  2]  There  was  a  fourtti  count  to  the  dec- 
laration which  combined  the  charges  In  all 
three  of  the  other  counts,  or,  rather,  made 
the  three  publications  as  the  basis  of  that 
count.  It  is  a  good  cause  of  demurrer  in 
actions  at  law  under  the  common-law  system 
of  pleading  that  two  or  more  causes  of  ac- 
tion are  joined  In.  one  and  the  same  count 
of  the  declaration.  When  they  are  so  Join- 
ed, the  count  is  double,  and  for  that  reason 
demurrable.  Declarations  for  libel  follow 
the  same  rule.  Two  or  more  causes  for  sepa- 
rate libels  or  slanders  may  be  united  in  one 
declaration  but  should  not  be  blended  In 
one  and  the  same  count.  13  Ency.  of  PI.  & 
Pr.  60.  The  publications  are  all  distinct 
publications,  and  the  latter  two  are  not 
continuations  of  an  incompleted  publication 
or  charge. 

The  defendant  filed  the  general  issue  and 
three  special  pleas,  one  to  each  of  the  other 
three  counts  of  the  declaration.  The  sub- 
stance of  the  first  special  plea  Is  that  the 
plaintur  was  a  candidate  for  mayor  of  Rock- 
ford  on  the  Socialist  ticket,  and  that  there 
were  other  Socialist  candidates  for  other 
offices  of  the  city  on  said  ticket;  that  there 
then  existed  in  said  dty  a  political  and 
propagandist  organization  known  as  the  So- 
cialist party,  which  was  devoting  itself  to 
the  alleged  principles,  doctrines,  and  pro- 
posals of  Sodalism;  that  plaintiff,  as  such 
candidate,  represented  that  party  and  all 
its  alleged  principles,  doctrines,  and  pro- 
posals: that,  as  publisher  of  its  daily  news- 
paper. It  was  defendant's  privilege  and  duty 
to  pubUsh  for  the  information  of  its  patrons 
and  the  dty  of  Rockford  the  alleged  prln- 
dples  and  doctrines  and  proposals  of  any 
political  party  nominating  candidates  for 
said  offices  and  report  the  attitude  and  be- 
liefs of  any  such  candidates  upon  govern- 
mental, munidpfil,  dvlc,  and  social  ques- 
tions; that,  in  accordance  with  its  right 
and  duty,  defend&nt  did  on  said  date  pub- 
lish In  its  newspaper  of  and  concerning  So- 
cialism, but  not  of  and  concerning  the  plain- 
tiff, certain  matters,  the  certain  matters  be- 
ing all  of  said  article  except  the  alleged 
words  spoken  by  plaintiff  at  the  theater  and 
the  last  sedtence  of  said  artlde  and  one  oth- 
er sentence.  In  the  same  plea  the  defendant 
justified  by  averring  that  Ogren  did  In  a. 
public  speech  utter  the  words  alleged  to 
have  been  spoken  at  the  theater,  and  also 
by  averring  that  it  was  true  that  plaintiff 
was  then  making  sugar-coated  and  mislead- 
ing speeches  to  get  votes,  as  diarged  in  said 
artlde.  The  last  sentence  of  said  artlde 
was  not  covered  by  any  averments  in  the 
plea.    A  similar  plea  was  filed  as  to  the 
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second  and  third  counts,  wherein  the  de- 
fendant likewise  averred  that  it  published 
certain  parts  Of  the  second  and  third  ar- 
ticles of  and  concerning  Socialism  and  Jus- 
tified as  to  certain  other  parts  in  the  same 
plea,  and  foiled  to  plead  at  all  as  to  other 
sentences  In  the  article. 

[3]  Plaintiff  by  leave  replied  doubly  to  the 
special  pleas,  after  Joining  issue  on  the  plea 
of  the  general  Issue.  By  his  second  replica- 
tion plaintiff  denied  the  allegations  in  all 
the  special  pleas.  His  third  replication  was 
to  the  effect  that,  ev^i  though  the  defendant 
published  certain  matters  of  and  concerning 
Socialism  only,  yet.  persons  who  read  the 
articles  understood  such  parts  to  have  been 
published  of  and  concerning  the  plaintiff. 
It  is  suffldoit  to  say  that  plaintiff  shows 
no  ground  for  complaint  at  the  court's  sus- 
taining a  demurrer  to  bis  third  or  8i>eclal 
replication.  If  any  such  matters  are  proper 
at  all,  they  were  admissible  under  the  la- 
sues  previously  found.  It  is  not  Insisted 
that  the  demurrer  should  have  been  carried 
back  to  any  of  the  special  pleas,  and  no  such 
motion  or  action  appears  to  have  been  insist- 
ed on  by  plaintiff  in  the  lower  court. 

[4,  6]  The  plea  of  Justiflcatlou  must  be  as 
broad  as  the  charge  and  requires  certainty 
of  averment  17  B,  C.  L.  400.  It  should  con- 
tain no  other  averments  except  the  matters 
Justified.  If  one  is  guilty  of  publishing  the 
whole  of  the  alleged  defamatory  matter, 
he  cannot  justify  by  showing  that  some  part 
of  the  defamatory  matter,  though  divisible 
from  the  rest,  was  true.    17  B.  G.  L.  401. 

[6]  The  articles  published  as  aforesaid  are 
libelous  per  se.  It  will  be  observed  that  none 
of  the  articles  charge  plaintiff  with  a  crime. 
The  most  that  can  be  said  in  that  regard  is 
that  they  charge  him  with  favoring  crime 
— that  is,  blowing  up  tenement  houses  with 
dynamite.  It  is  by  the  language  of  the  ar- 
ticles clear  that  they  do  charge  him  with 
being  one  of  the  rankest  of  Socialists.  In 
the  third  article  it  is  charged  that  Bock- 
ford's  Socialism  is  the  rankest  of  all,  and 
that  not  one  of  the  writers  in  all  the  So- 
cialist propaganda  could  be  more  violent 
than  this  one.  The  declaration  charges  that 
the  words  "this  one"  mean  or  refer  to  plain- 
tiff, and  there  can  be  no  doubt  that  this 
Is  true.  The  plaintiff  was  the  main  sub- 
ject of  the  article.  It  was  his  election  as 
mayor  that  was  referred  to  as  the  great 
menace  to  the  citizens  of  Bockford.  The 
article  did  refer  to  Socialism  also  as  the 
danger,  but  further  charged  that  a  vote  for 
plaintiff  was  a  vote  for  Socialism,  and  evi- 
dently means  Bockfond's  Socialism,  "the 
rankest  of  all" — the  Socialism  that  "means 
terror,  unrest,  and  financial  ruin"  to  men 
and  women  of  Bockford — and  recommended 
as  the  only  remedy  a  vote  against  Ogren  or 
for  Bennett  to  "preserve  the  peace  and  good 
will  of  Bocldlord."    It  would  seem  that  there 


Is  no  escaping  It  that  such  words  were  spok- 
en of  and  concerning  the  plaintiff,  and,  by 
charging  him  with  making  the  two  speedbes 
or  alleged  statements  at  the  council  meeQng 
and  at  the  theater  building,  the  second  ar- 
ticle in  substance  charged  that  he  himself 
had  declared  himself  as  a  man  who  would 
by  his  official  acts  be  opposed  to  and  decide 
against  corporations,  right  or  wrong,  upon 
aU  questions;  that  be  was  in  favor  of  • 
division  of  profits  already  made  and  with- 
out further  work — a  rebel  against  the  pres- 
ent system  and  in  favor  of  blowing  up  tene- 
ment houses,'  etc.  There  can  be  no  question 
that  such  charges  tend  to  impeach  the  hon- 
esty. Integrity,  and  reputation  of  plaintiff 
and  to  expose  him  to  public  hatred,  coh- 
tempt,  and  ridicule.  Section  177  of  oaY 
Criminal  Code  (Hurd's  Bev.  St.  1917,  c.  88> 
defines  libel  as  a  malicious  defamation,  ex- 
pressed by  printing  or  by  signs  or  pictures, 
or  the  like,  tending  to  blacken  the  memory 
of  one  who  is  dead,  or  to  impeach  the  hon- 
esty, integrity,  virtue,  or  reputatlun  or  pub- 
lish the  natural  defects  of  one  who  Is  alive, 
and  thereby  to  expose  him  to  public  hatred, 
contempt,  ridicule,  or  finantdal  injury.  Un- 
der such  a  statute  It  Is  not  necessary  to 
charge  one  with  a  crime  to  make  the  charge 
libelous  per  se.  Cervaiy  v.  Chicago  Dally 
News  Co.,  139  HI.  845,  28  N.  B.  692,  13  U 
B.  A.  864 ;  Dovele  v.  Prlddle,  216  111.  553,  75 
N.  B.  243,  8  Ann.  Cas.  526 ;  People  v.  Fuller, 
238  111.  116,  87  N.  E.  336. 

[7-1]  Where  the  words  are  ambiguoos  or 
equivocal  in  meaning,  the  question  of  the 
meaning  to  be  ascribed  to  them  is  for  the 
Jury,  although  the  question  as  to  whether  or 
not  any  particular  meaning  Is  libelous  is 
for  ttie  court  Where  there  is  a  controversy 
as  to  whether  or  not  words  were  spoken  of 
and  concerning  the  plaintiff,  the  question 
whether  they  were  so  spoken  Is  for  the 
Jury.  Ball  v.  Evening  American  Publishing 
Co.,  237  111.  592,  86  N.  B.  1097.  In  this  case 
the  defendant  by  Its  special  pleas  denies  that 
certain  portions  of  the  articles  were  spoken 
of  plaintiff — a  defense  whldk  is  admissible 
under  the  general  Issue.  Plaintiff  offered 
witnesses  to  prove  that  by  the  language  of 
the  articles  they  understood  the  words  la 
question  to  be  spoken  of  and  concerning 
plaintiff,  but  on  objection  the  court  refused 
to  admit  the  evidence.  We  think  the  better 
rule  is  that  where  the  language  is  dear 
and  unambiguous,  as  it  is  In  this  case,  and 
such  as  there  can  be  little  or  no  doubt  of 
its  being  spoken  of  and  concerning  plaintiff, 
no  such  evidence  Is  admissible  for  plaintiff 
tn  the  first  Instance,  but  If  the  defendant 
disputes  the  fact  and  offers  evidence  to- 
prove  it,  where,  as  here,  the  evidence  also- 
refers  to  another  person  or  object  then  it 
would  be  proper  for  the  plaintiff  to  offer 
proof  on  the  question  tn  rebuttal.  No  sucb 
evidence  was  given  for  the  defendant  and 
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we  bold  the  cotirt  did  not  err  In  tliis  par- 
ticalar. 

[10]  The  court  committed  error  In  exclud- 
ing all  of  the  first  article  except  the  alleged 
words  of  plaintiff  spoken  by  him  at  the  Ma- 
jestic Theater.  The  whole  article  set  out  In 
the  declaration  should  have  been  admitted, 
so  that  the  meaning  of  the  same  could  be- 
fully  and  properly  understood. 

[11]  The  defendant,  In  Introducing  Its  proof 
under  the  pleas  of  justification,  submitted  the 
matter  sought  to  be  Justified  In  each  Instance 
by  dellTerlng  the  published  articles  to  the 
witnesses,  and,  after  first  calling  their  at- 
tention to  these  matters,  asked  the  witnesses 
if  the  plalntlfF  spoke  those  words  at  the  coun- 
cil meeting  and  at  the  Majestic  Theater. 
After  reading  the  matters  thus  offered,  the 
witnesses  answered  In  each  Instance  "Yes," 
over  the  objection  of  the  plaintiff  that  the 
question  was  leading.  This  was  error.  The 
question  could  not  well  be  more  leading  and 
more  suggestlTe  of  just  what  answer  was 
wanted,  which  Is  one  of  the  real  tests  of 
whether  or  not  a  question  Is  leading.  The 
question  furnished  the  witnesses  in  advance 
the  full  information  as  to  what  the  defend;- 
ant's  claim  was  that  plaintiff  did  say  on 
those  occasions,  and  relieved  the  witnesses 
<rf  testifying  as  to  what  they  really  remem- 
bered to  have  been  spoken. 

[12,13]  It  was  also  error  to  admit  evi- 
dence, in  substance,  that  a  number  of  writers 
on  Socialism  had  declared  that  the  churdi  as 
it  exists  Is  a  capitalistic  Institution  and  un- 
der Socialism  must  go.  It  was  for  similar 
reasons  absolutely  improper  to  introduce  cer- 
tain passages  in  certain  books,  one  by  Ber- 
nard Shaw,  another  by  Morris  and  Baz,  and 
still  others,  who  were  foreigners  who  had 
lived  In  Europe,  and  also  an  article  from  a 
Socialist  newspaper.  Most  all  of  these  hooks 
contained  very  radical  chapters  attacking  the 
indissolubility  of  marriage  and  our  marriage 
laws,  and  advocating  that  a  man  should  be 
allowed  to  discard  his  wife  when  be  is  tired 
of  her,  and  the  wife  the  husband  when  she 
is  tired  of  him.  There  was  no  proof  that 
plaintiff  was  a  believer  in  that  doctrine  or 
had  ever  advocated  it  or  had  ever  read  those 
books.  The  defendant's  own  witness  who 
identified  the  books  expressly  testified  that 
the  Socialist  party  of  America  had  never 
adopted  such  books,  and  was  quite  sure  that 
the  Socialist  party  of  Bockford  never  had 
adopted  any  of  the  sentiments  contained  In 
the  extracts  read  from  said  books.  They  were 
hearsay  evidence  of  a  low  order,  and  the  rule 
has  ever  been  that  such  books  and  news- 
papers are  Inadmissible  as  original  evidence 
In  trials  before  courts.  3  Jones'  Commen- 
taries on  Evidence,  §§  578-582.  Of  the  same 
Character  of  objectionable  evidence,  and  of 
the  most  prejudicial  character,  was  the  proof 
admitted  that  President  Wilson  refused  pass- 
ports to  Europe  to  Berger,  of  Milwaukee,  and 


to  Lee  and  Hillqult,  of  New  York,  American 
Socialists.  The  grounds  of  the  President's 
refusal  were  not  proved  or  even  suggested, 
and  if  such  proof  had  been  made,  the  evi- 
dence had  no  tendency  to  prove  any  issue  in 
this  case  and  could  only  serve  to  prevent  a 
fair  and  Impartial  trial. 

[14,  IS]  Section  4  of  article  2  of  the  Consti- 
tution of  Illinois  provides: 

"Every  person  may  freely  speak,  write  and 
publish  on  all  subjects,  being  responsible  for 
the  abuse  of  that  liberty;  and  in  all  trials  for 
libel,  both  civil  and  criminal,  the  truth,  when 
published  with  good  motives  and  for  justifiable 
ends,  shall  be  a  sufficient  defense." 

This  section  clearly  and  unequivocally  lays 
down  the  full  and  correct  rule  for  this  state, 
when  the  truth  Is  a  defense  to  a  libel,  in  both 
civil  and  criminal  suits.  It  appears  this  Is 
the  first  time  the  question  has  been  raised  in 
a  dvil  suit  since  our  last  'Constitution  was 
adopted,  but  there  is  no  mistaking  the  mean- 
ing of  that  section,  which  is  that  the  truth  is 
a  defense  in  both  civil  and  criminal  suits 
only  when  published  with  good  motives  and 
for  justifiable  ends.  The  above  section  of  the 
Constitution  is  clear  and  unequivocal,  and 
states  a  sufficient  and  definite  rule  by  means 
of  which  a  defendant  may  establish  a  defense 
to  a  publication  that  la  libelous  In  its  Charac- 
ter. It  is,  therefore,  self -executing,  and 
needs  no  statute  to  put  it  in  force.  Cooley's 
Const  lim.  (4th  Ed.)  }  82,  p.  lOL  Our  stat- 
ute does  not  make  any  provision  on  the  ques- 
tion except  to  provide  that  it  shall  be  com- 
petent for  the  defendant  to  establish  the 
truth  of  the  matter  charged  by  a  preponder- 
ance of  testimony.  Our  attention  has  beoi 
called  to  the  decision  of  GasUe  v.  Houston, 
19  Kan.  417,  27  Am.  Hep.  127,  which.  It  is 
claimed,  holds  otherwise.  The  Constitution 
of  Kansa^  is  differentiy  worded,  and  that  de- 
cision is  based  on  the  ground  that  the  word 
"accused*'  has  reference  to  a  party  indicted 
or  charged  criminally,  and  not  to  a  defendant 
in  a  civil  suit    l^e  language  construed  is: 

"In  all  civil  or  criminal  actions  for  libel,  the 
truth  may  be  given  in  evidence  to  the  jury,  and  - 
if  it  shall  appear  that  the  aUeged  libelous  mat- 
ter was  published  for  justifiable  ends,  the  ac- 
cused party  shall  be  acquitted." 

The  Nebraska  Constitution  is  exactly  like 
ours,  and  in  Wertz  v.  Sprecher,  82  Neb.  834, 
118  N.  W.  1071,  17  Ann.  Cas.  758,  the  court 
construed  the  Constitution,  and  held  that 
truth  alone  is  not  a  complete  defense  in  a 
dvil  action  for  libd,  and,  if  the  defendant 
justifies,  he  must  further  allege  and  prove 
that  he  published .  the  defamatory  matter 
with  good  motives  and  for  Justifiable  ends. 
The  Supreme  Court  of  Florida  makes  a  sim- 
ilar holding  upon  a  similar  provision  in  its 
Constitution  In  Taylor  v.  Tribune  Publishing 
Co.,  67  Fla.  361,  65  South.  3.  At  common 
law  the  rule  was  that. truth  of  the  alleged  11- 
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bel,  vrhea  established,  was  a  defense,  and 
that  was  the  law  In  this  state  before  our  last 
Constitution  was  adopted. 

[1  e,  1 7]  It  is  not  the  privilege  or  duty  of 
one  publishing  a  newspaper  to  publish  libel- 
ous matter  against  any  candidate  for  public 
office.  Snch  person  has  no  more  right  or 
privilege  In  that  regard^  than  any  other  per- 
son In  the  same  community.  The  liberty  of 
free  speech  and  of  free  press  is  the  same  In 
that  regard.  When  any  one  becomes  a  can- 
didate for  a  public  office,  conferred  by  the 
election  of  the  people,  be  Is  considered  as 
putting  his  character  In  Issue,  so  far  as  It 
may  respect  bis  fitness  and  qualifications  for 
office,  and  every  one  may  freely  comment  on 
his  conduct' and  actions.  His  acts  may  be 
canvassed  and  his  conduct  boldly  censured- 
Bat  the  publication  of  falsehood  and  cal- 
umny against  pnblic  officers  or  candidates 
for  such  offices  is  an  offense  most  dangerous 
to  the  people  and  the  subject  of  pnnishment, 
because  the  people  may  be  deceived  bnd  re- 
ject the  best  dtlzen,  to  their  injury.  An  In- 
tention to  serve  the  public  good  in  such  a 
case  cannot  authorize  or  justify  a  defama- 
tion of  private  character.  Bearlck  v.  Wil- 
cox, 81  111.  77;  Sweeney  r.  Baker,  18  W.  Va. 
168,  31  Am.  Rep.  757;  Jones  ▼.  Townsend's 
Adm'z,  21  Fla.  431,  68  Am.  Rep.  676.  To  a 
malicious  publication  of  libelous  matter 
against  a  candidate  for  public  office  there  is 
no  defense  on  the  ground  that  It  is  i»:lvll^- 
ed,  and  It  is  not  a  defense  that  it  is  mis- 
takenly  and  honestly  made.  Such  matters 
go  only  in  mitigation  of  damages. 

A  number  of  instructions  are  challenged 
and  discussed  as  erroneous  as  given  by  the 
court.  We  have  virtually  settled  all  those 
questions  In  the  holdings  already  made,  and 
we  deem  it  of  no  value  to  further  discuss 
the  instructions  in  detail,  as  the  errors, 
where  error  Is  committed,  may  be  avoided 
•m  another  triaL 

[18]  In  view  of  what  has  already  been  said 
It  seems  to  us  proper  to  suggest  that  the 
pleas  of  the  defendant  ought  to  be  redrawn 
and  the  issues  correctly  presented  according 
to  the  views  herein  expressed.  Matters  of 
mitigation  only  are  admissible  under  the  gen- 
eral issue,  and  should  not  be  mixed  up  with 
matters  of  justification  in  the  same  plea. 
The  same  is  true  of  matters  which  amount 
only  to  a  denial  of  the  charge.  As  Indicated, 
,  the  case  will  have  to  be  reversed  for  the  er- 
rors already  pointed  out  in  this  opinion. 

[II]  It  Is  finally  called  to  our  attention  by 
various  affidavits  and  admissions  of  the  ju- 
rors and  of  the  defendant  that  the  entire  ju- 
ry, or  about  all  of  them,  were  each  treated 
to  a  box  of  cigars  and  givrai  six  months'  free 
subscription  to  the  defendant's  paper  after 
the  trial  was  over.  While  this  may  not  have 
affected  the  verdict  of  the  jury,  we  feel  con- 
strained to  say  that  no  litigant  owes  any 


jury  one  penny  or  any  unusually  triaidly  acts 
or  demonstrations  of  any  kind  for  an  honest 
verdict  Presents  should  not  be  given  to  or 
be  received  by  a  juror  in  any  case.  Such 
acts  must  necessarily  produce  bad  Impres- 
sions, no  matter  how  good  the  Intentions  may 
be  and  however  harmless  they  may  in  fact 
be  to  the  loser.  It  does  appear,  however, 
that  one  or  two  of  the  jurors  saw,  and  may 
have  read,  the  comments  of  the  defendant 
made  in  its  newspaper  during  the  progress 
of  the  trial,  and  in  which  It  was  also  related 
how  the  judge  rescued  the  jury  from  con- 
finement by  overruling  plaintifTs  motion  to 
have  the  jury  kept  together  and  not  allowed 
to  separate,  etc.  It  is  the  absolute  duty  of 
the  court  to  instruct  the  jury  so  positively 
and  so  firmly  in  a  case  of  so  much  notoriety 
and  feeling  that  no  juror  would  be  likely  to 
see  newspapers  printing  matters  of  evidence 
or  other  comments  on  the  proceedings.  It 
has  full  power  to  take  whatever  steps  are 
necessary  to  the  securing  of  a  fair  trial,  by 
instructing  the  jury,  holding  It  together,  re- 
moving newspaper  rexrarters  from  the  court- 
room, if  necessary,  or  by  such  other  acts 
as  will  prevent  a  recurrence  of  matters  olC 
which  complaint  is  here  made,  and  it  should 
do  so  without  either  party  being  censured  by 
the  jury  for  the  court's  actions. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


(288  ni.  506> 
rOLLETT  V.  n^UNOIS  CENT.  R.  CO. 
(No.  12592.) 

(Supreme  Court  of  Illinois.    June  18^  1919.) 

1.  Appeal  akd  Ebbob  9=>1094(1)— Rkvikw— 
Etidercb.  . 

Whether  a  verdict  was  contrary  to  the 
weight  of  the  evidence  is  for  the  trial  court  and 
the  Appellate  Conrt,  and  such  qnestions  ahoald 
not  be  considered  by  the  Supreme  Court 

2.  Negligence  «=s>136(19)  —  QnEsnows  fob 
JxTBT— Places  Attbaottve  to  CnitDBEw. 

In  an  action  for  death  of  a  seven  year  old 
girl,  struck  by  a  train  at  an  abandoned  depot 
the  question  whether  an  Unlocked  pnsb  car  with 
which  she  was  playing  was  a  devlde  attractive 
to  children  held  for  the  jury. 

8.  Neglioence  «=»23(1)— Attbactive  Devic« 

— LlABILITT. 

One  who  places  on  his  premises  a  device  at* 
tractive  to  diildren  is  bound  to  use  reasonable 
precaution  to  prevent  them  playing  with  the 
device,  where  it  is  dangerous  in  itself,  or  it  is 
located  at  such  a  point  that  they  are  liable  to 
be  brought  into  danger. 

4.  Negligence  €=5>139(1)— Instbuctions. 

Where  it  was  claimed  that  a  push  car  kept 
at  an  abandoned  depot  was  attractive  to  chil- 
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dren,  and  that  a  child  stmck  by  a  train  was 
drawn  there  by  the  attraction  of  such  car,  an 
instruction  that  defendant  had  "ordinarily"  the 
right  to  place  the  car  on  its  premises,  was  Im- 
proper, as  likely  to  mislead. 

6.  Death  ®s>68(1)  —  AcfTion  fob  Death  or 

C^OLD— Neolioence. 
In  an  action  for  the  death  of  a  child,  struck 
by  a  train  at  a  point  where  a  push  car  was  kept, 
the  burden  was  on  the  administrator  to  show 
that  the  parents,  who  would  participate  in  the 
recoTery,  exercised  the  required  degree  of  care. 

6.  Neomqence  <s=>59  —  Attractive  Device 
— Pboximate  Cacbe. 

A  railroad  company  is  not  liable  for  the 
death  of  a  child,  struck  by  a  train  while  playing 
with  a  push  car  left  at  an  abandoned  depot, 
unless  the  circumstances  were  such  that  it 
should  have  anticipated  children  would  be  at- 
tracted to  the  premises  and  might  be  injured. 

7.  NeOUOENCE  9=3140— iNJtTBIES  TO  Pebsonb 

on  Tracks— Imbtbttctiohb. 
In  an  action  for  the  death  of  a  child,  struck 
by  a  train  while  playing  with  a  push  car,  where 
declaration  alleged  that  defendant  knew  that 
children  were  in  the  habit  of  playing  with  the  car 
and  that  one  playing  with  it  might  come  in  con- 
tact with  trains,  it  was  error  to  refuse  to  charge 
that  defendant  was  not  liable,  unless  it  should 
have  anticipated  that  deceased  or  other  chil- 
dren would  have  been  attracted  to  the  premises 
by  the  car  and  would  have  been  injured  by 
tr^ns. 

Farmer,  J.,  dissenting. 

Biror  to  Appellate  C!onrt,  Second  District, 
on  Appeal  from  Circuit  Conrt,  La  Salle  Coun- 
ty;   Edgar  Eldredge,  Judge. 

Action  by  Frank  F.  Follett,  administrator, 
against  the  Dllnols  Central  Railroad  Com- 
pany. A  Judgment  for  plaintiff  was  alSrmed 
on  appeal  to  the  Appellate  Court,  and  de- 
fendant brings  certiorari.  Reversed  and  re- 
manded. 

Woodward  &  Hlbbs,  of  Ottawa  (John  O. 
Drennan,  of  Chicago,  of  counsel),  for  plain- 
tiff In  error. 

R.  C.  Douoghue,  of  La  Salle,  and  Butters 
&  Clark  and  H.  H.  Bayne,  both  of  Ottawa, 
for  defendant  In  error. 

CARTWRIGHT,  J.  The  plaintiff  In  error, 
the  Illinois  Central  Railroad  Company,  main- 
tained on  the  west  side  of  its  single  main 
track,  running  northerly  and  southerly,  a 
depot  in  the  north  part  of  the  city  of  Oglesby 
until  December,  1912,  when  it  abandoned 
that  depot  for  a  new  one  half  a  mile  or  more 
south,  near  Walnut  street,  and  the  old  depot 
was  kept  locked  and  used  only  by  the  sec- 
tion men  for -their  tools.  The  depot  was  on 
the  west  side  of  the  track  and  was  48  feet 
long,  and  between  It  and  the  track  there  was 
what  is  called  a  platform,  about  150  feet 
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long  and  14  feet  wide,  made  of  cinders  cov- 
ered with  crushed  stone,  and  there  was  a 
wooden  curbing  around  It.  The  platform 
was  8  or  10  inches  higher  than  the  rail,  and 
south  of  It  there  was  a  passing  track  on  the 
east  side  of  the  main  line,  leaving  that  line 
at  a  switch  point  about  250  feet  south  of  the 
depot.  The  railroad  company  kept  an  ordina- ' 
ry  push  car  with  a  platform  about  8  feet 
long  and  about  5  or  6  feet  wide,  at  the  depot, 
and  it  was  sometimes  locked  or  fastened  and 
sometimes  not.  On  the  evening  of  June  23, 
1913,  the  push  car  was  not  locked  or  fastened 
and  could  be  pushed  about  Shortly  after 
7  o'clock  on  that  evening  a  freight  train 
headed  north,  consisting  of  28  cars  loaded 
with  cement  and  8  empty  coal  cars  at  the 
rear,  without  a  caboose,  stood  on  the  pass- 
ing track  waiting  for  a  passenger  train  to  go 
south.  The  passenger  train  went  by,  and 
the  switch  was  then  lined  for  tlie  main 
track,  so  that  the  freight  train  could  go 
north.  When  the  last  car  went  out  of  the 
switch,  the  rear  brakeman  lined  the  switch 
for  the  main  line,  gave  the  go-ahead  signal, 
and  climbed  on  the  rear  coal  car.  The  train 
was  moving  3  or  4  miles  an  hour,  and  it 
then  increased  Its  speed  to  about  7  or  8 
miles  an  hour  in  passing  the  depot  Cassie 
KoslnskI,  a  girl  7  years  and  9  months  of  age, 
lived  with  her  parents  about  700  feet  from  the 
depot.  The  family  had  supper  about  6:30, 
and  afterward  Cassie  went  to  the  depot  plat- 
form, and  as  the  train  passed  she  was  run 
over  and  fatally  injured,  so  that  she  died  the 
next  day.  Her  administrator  brought  suit 
for  damages  In  the  circuit  court  of  La  Salle 
county,  and  the  cause  was  tried  upon  the 
original  declaration  of  one  count  and  three 
additional  counts,  charging  defendant  with 
liability  on  the  grounds  that  the  push  car 
was  attractive  and  enticing  to  children; 
that  trains  frequently  passed  the  platform, 
and  Cassie  was  Induced  to  go  to  the  place 
to  play  by  the  fact  of  the  push  car  standing 
there  unlocked;  that  children,  while  playing 
with  the  push  car,  would  be  liable  to  be 
struck  by  passing  trains,  or  slip  or  fall  down 
the  abrupt  edge  of  the  platform,  or  be  drawn 
under  the  wheels  of  a  passing  train  by  air 
suction ;  that  the  defendant  knew,  or  had  a 
reasonable  opportunity  to  know,  that  children 
had  been  In  the  habit  of  going  to  the  plat- 
form to  play  and  pushing  the  push  car  about 
on  the  platform;  and  that  Cassie,  while 
playing  with  the  push  car,  was  unavoidably 
struck  by  the  freight  train,  run  over,  and 
Injured  so  that  she  died.  The  plea  was  not 
guilty. 

[1,2]  The  controverted  questions  of  fact 
were  whether  the  defendant  was  guilty  of 
negligence  in  leaving  the  push  car  unlocked ; 
whether  the  parents  of  the  child  exercised 
ordinary  care  with  respect  to  her  going  to 
the  depot ;  whether  she  was  at  the  time  play- 
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Ing  with  the  push  car  and  pushing  It  about ; 
and.  If  so,  whether  It  was  the  proximate 
cause  of  her  Injury  and  death.  There  was 
a  verdict,  followed  by  a  Judgment  for  $3,500. 
and  on  appeal  to  the  Appellate  Court  for  the 
Second  District  the  Judgment  was  affirmed. 
'  The  record  has  been  brought  from  the  Appel- 
late Court  by  writ  of  error.  In  pursuance  to  a 
certiorari  allowed  by  this  court. 

There  was  no  witness  testifying  who  saw 
the  accident  A  witness  who  lived  east  of 
the  depot  testified  that  he  wont  to  the  depot 
and  crossed  th%  track  to  the  platform;  that 
as  he  went  over  the  platform  he  saw  Cassle 
Kosinskl  pushing  the  push  car  north  near 
the  south  end  of  the  depot,  a  foot  or  a  foot 
and  a  half  west  of  the  track;  that  there 
were  other  children  there,  but  not  close  to 
her,  and  she  was  the  only  one  pushing  the 
car ;  that  he  passed  the  engine  of  the  freight 
train  south  of  the  platform  and  the  train 
was  not  going  fast;  that  he  walked  a  little 
distance  and  heard  somebody  scream,  and 
turned  around  and  saw  a  brakeman  pick  up 
the  child  about  6  or  6  feet  north  of  the 
place  where  he  saw  her  pushing  the  car ;  and 
that  the  car  then  stood  near  the  edge  of  the 
platform,  about  the  same  distance  as  when 
he  passed  It  before.  He  was  a  Lithuanian, 
and  testified  at  the  trial  through  an  interpre- 
er,  and  he  had  been  examined  In  £2nglisb  by 
an  agent  of  the  defendant  concerning  what 
he  knew.  His  answers  to  questions  at  that 
time  were  taken  down  by  a  stenographer, 
who  testified  that  he  spoke  English  and  the 
witness  understood  what  be  said.  There 
were  differences  in  the  statement  then  made 
from  his  testimony  at  the  trial,  the  chief 
material  difference  being  that  there  were 
lots  of  "kids"  pushing  the  car,  and  there  were 
somewhat  different  statements  at  the  trial 
as  to  the  place  where  the  child  was  picked 
up;  hut,  of  course,  some  difficulty  in  speak- 
ing English  when  the  statement  was  given 
must  be  taken  Into  account.  On  the  part  of 
the  defendant  the  rear  brakeman,  who  had 
set  the  switch  and  climbed  on  the  last  car, 
testified  that  he  gave  a  stop  signal  when 
he  heard  some  one  scream,  and  ran  and  pick- 
ed up  the  child,  and  afterward  gave  her  to 
her  mother;  that  he  saw  the  push  car  at 
that  time,  and  it  was  about  a  foot  from  the 
depot  and  12  or  15  feet  from  the  railroad 
track ;  and  that  when  he  picked  up  the  child 
he  saw  a  woman  and  baby  right  north  of  the 
depot,  but  she  disappeared  all  of  a  sudden, 
and  he  did  not  see  her  go.  The  engine  fore- 
man in  charge  of  the  train,  who  was  forward 
brakeman,  testified  that  after  the  passenger 
train  went  through  he  lined  up  the  switch 
for  the  main  track,  to  let  the  freight  train 
out  of  the  passing  track,  and  after  a  few 
cars  had  passed  he  got  on  top  somewhere  be- 
tween the  engine  and  the  eighth  or  tenth 
car  and  stood  up  on  a  box  car;  that  the 
train  was  going  8  or  4  miles  an  hour,  and 


In  passing  the  depot  he  saw  some  children 
and  a  woman  with  a  baby  In  her  arms ;  that 
there  were  three  girls  there,  running  around 
playing  at  the  south  end  of  the  depot;  that 
he  did  not  see  any  push  car,  and  did  not 
see  anybody  pushing  the  car ;  that  he  started 
for  the  Koslnski  home  to  call  the  parents; 
that  when  he  came  back  the  push  car  was 
standing  north  of  the  depot,  4  or  5  feet  from 
it,  and  probably  24  feet  from  the  railroad 
track. 

Two  employ^  of  the  Marquette  Cement 
Company  testified  that  they  used  to  get  on 
the  cars  In  going  back  from  their  work  when 
the  "Q"  worV  train  was  late,  and  that  they 
climbed  on  top  of  a  car  about  the  middle  of 
this  freight  train  while  it  was  standing  on 
the  passing  track  and  sat  down,  facing  west 
One  of  them  testified  that  when  they  passed 
the  depot  he  saw  a  woman  with  a  child  in 
her  arms  sitting  on  the  push  car,  a  few  feet 
from  the  north  end  of  the  depot,  and  saw  a 
little  girl  running  along  the  side  of  the  box 
car  with  her  hand  extended  towards  the 
train.  The  other  one  testified  that  as  they 
passed  the  platform  he  did  not  see  any  push 
car  or  see  any  one  pushing  the  car  back  and 
forth;  that  there  were  three  or  four  chil- 
dren standing  near  the  depot;  that  he  did 
not  see  a  woman  there  holding  a  baby ;  and 
that  he  did  not  see  the  platform  near  the 
cars,  and  could  not  have  seen  the  push  car. 
If  It  was  down  close  to  the  train.  A  witness 
for  the  plaintiff  said  that  the  platform  was 
a  foot  or  18  Inches  from  the  west  rail  of 
the  track,  and  the  station  agent  testified  that 
It  was  about  3%  feet.  Whether  the  push  car 
was  near  the  edge  of  the  platform  or  not.  It 
was  undisturbed,  and  not  struck  by  the  train. 
A  witness  for  plaintiff  testified  that  she  saw 
Cassle  at  the  depot  about  7  o'clock,  and  also 
saw  a  woman  there  at  that  time  sitting  on 
the   push   car,    facing   the   railroad    tracks. 

At  the  close  of  the  evidence  the  defendant 
moved  the  court  to  direct  a  verdict  of  not 
guilty,  and  the  motion  was  denied.  This 
recital  of  the  evidence  as  to  the  controverted 
facts  sufiJciently  shows  that  the  court  did 
not  err  In  denying  the  motion.  The  court 
did  not  err  in  submitting  the  issue  to  the 
Jury,  and  whether  the  verdict  was  contrary 
to  the  greater  weight  of  the  evidence  was 
for  the  trial  court  and  the  Appellate  Court 

[3]  The  law  fixes  a  different  standard  of 
liability  in  case  of  injury  to  children,  going 
upon  premises  where  there  is  a  dangerous 
agency,  than  that  which  applies  to  adult 
persons.  Where  an  owner  creates  upon  his 
premises  a  dangerous  thing,  which  from  its 
nature  has  a  tendency  to  attract  children, 
who  from  childish  Instincts  are  drawn  Into 
danger,  the  law  requires  such  reasonable 
precautions  as  the  circumstances  admit  of 
to  prevent  them  from  playing  with  the  thing, 
or  to  protect  them  from  injury  while  play- 
ing with  It    The  cases  fall  into  two  classes: 
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First,  where  the  Injury  results  from  some  f  did  ezerdse  that  degree  of  care.    The  conrt 


dangerous  element  a  part  of  or  Inseparably 
connected  with  the  alluring  thing  or  device, 
as  In  the  tnmtable  cases,  where  children 
may  be  killed  or  Injured  while  playing  with 
the  thing  on  account  of  Its  dangei'ous  nature ; 
second,  where  the  attractive  device  or  thing 
Is  so  located  or  situated  that  In  yielding  to. 
its  allurement  the  child,  without  such  Inter- 
vention of  another  element  as  breaks  the  re- 
lation of  cause  and  effect.  Is  brought  direct- 
ly In  contact  with  danger  from  some  Inde- 
pendent source  which  occasions  the  Injury. 
Seymour  v.  Union  Stock  Yards  Co.,  224  111. 
670,  79  N.  E.  950.  The  push  car  was  entirely 
harmless  In  Itself,  and  had  no  dangerous 
element  which  was  a  part  of  or  Inseparably 
connected  with  It,  and  therefore  it  did  not 
come  within  the  first  class.  Any  charge  of 
negligence  against  the  defendant  would  rest 
on  the  fact  that  the  childish  lostlncts  of  chil- 
dren would  naturally  attract  them  to  play 
with  the  push  car,  which  might  bring  them 
Into  contact  with  means  of  danger  to  which 
the  defendant  exposed  them  by  not  locking 
or  fastening  the  push  car. 

[4]  The  push  car  was  kept  at  the  depot  for 
the  use  of  the  section  men  in  handling  rail- 
road ties,  and  the  defendant  asked  the  court 
to  give  the  Jury  this  instruction: 

"The  court  ingtmcts  the  Jury  that  the  defend- 
ant company  had  the  legal  right  to  place  and 
maintain  the  push  car  in  qnestlon  on  its  own 
premises." 

The  conrt  modified  it  to  make  it  read  that 
the  defendant  company  had  the  legal  right 


car  In  question  on  its  own  premises.  Per- 
haps It  would  not  have  been  error  to  refuse 
the  Instruction,  because  no  question  as  to  the 
right  to  keep  the  push  car  at  the  depot  for 
the  handling  of  ties  had  been  raised  before 
the  Jury,  and  the  only  question  related  to  its 
being  unlocked  or  unfastened;  bat  to  say 
that  the  defendant  bad  ordinarily  the  right 
would  naturally  raise  an  Inference  that  nn- 
der  some  drcumstances  It  had  no  such  right. 
As  Instructions  are  to  be  applied  by  the  Jury 
to  the  case,  the  Jury,  in  making  the  appli- 
cation, might  except  the  keeping  of  the  push 
car  there  from  the  right  which  the  defendant 
ordinarily  had.  The  instruction  should  not 
have  been  given  as  amended  by  the  court. 

[5]  There  was  evidence  relating  to  the  d^ 
gree  of  care  exercised  by  the  parents  of  the 
child  with  regard  to  her  going  from  her  home 
to  the  depot  and  the  drcumstances  of  the 
family^  and  the  defendant  asked  the  court  to 
Instruct  the  Jury  that  it  was  the  duty  of  the 
parents  to  exercise  the  same  degree  of  care 
concerning  the  child  as  an  ordinarily  prudent 
person  would  exercise  under  Uke  circum- 
stances, and  to  find  the  defendant  not  guilty 
unless  they  believed,  from  a  preponderance 
of  the  evidence,  that  at  the  time  of  the  in- 
jury the  dilld's  parents,  and  each  of  them, 


modified  the  instruction  so  as  to  read  as  fol- 
lows: 

"The  court  instructs  the  jury  -that  it  was  the 
duty  of  the  parents,  and  each  of  them,  of  said 
Cassie  Kosinski  to  exercise  the  same  degree  of 
care  concerning  the  said  child  as  an  ordinarily 
prudent  person  would  exercise  under  like  cir- 
cumstances, and  if  you  believe,  from  the  pre- 
ponderance of  the  evidence,  that  at  the  time  of 
the  injury  to  said  Cassie  Kosinski  that  sudi 
parents,  and  each  of  them,  did  not  exercise  the 
same  degree  of  care  concerning  their  child  as  an 
ordinarily  prudent  person  would  exercise  under 
like  circumstances,  and  that  such  want  of  ordi- 
nary care  on  the  part  of  the  parents  contributed 
in  any  degree  to  Uie  injury  and  death,  then  you 
must  find  the  defendant  not  guilty." 

The  defendant  bad  a  right  to  have  the  law 
given  to  the  Jury  that  the  burden  was  on 
the  plaintiff  to  prove  the  exercise  of  ordinary 
care  on  the  part  of  the  parents,  who  were 
to  participate  in  any  recovery,  and  the  lur 
struction  was  changed-  by  the  court,  so  as 
to  place  that  burden  upon  the  d^endant,  and 
require  It  to  prove,  by  a  preponderance  of 
the  evidence,  that  the  parents  did  not  exer- 
cise the  required  degree  of  care. 

[8,  7]  The  defendant  asked,  and  the  court 
refused  to  give  to  the  Jury,  the  following  in- 
struction: 

"The  conrt  Instructs  the  Jury  that  the  defend- 
ant is  not  Uable  in  this  case  unless  you  find, 
from  a  preponderance  of  the  evidence,  that  the 
defendant  should  have  anticipated,  prior  to  June 
23,  1913,  that  plaintiff's  intestate  or  other  chil- 
dren would  have  been  attracted  to  defendant's 
premises  b^  means  of  said  push  car  standing  on 


"ordinarily"  to  place  and  maintain  the  push   e'  °f"  the  platform,  and  would  have  been  in- 


jured  or  killed  by  a  railroad  train  when  sucb 
children  were  playing  with  said  push  car." 

Onie  declaration  charged  that  the  defend- 
ant knew,  or  had  reasonable  opportunity  t» 
know,  that  for  three  months  prior  to  the  ac- 
cident children  were  in  the  habit  of  resort- 
ing to  the  platform,  playing  and  pushing  the 
car  about,  and  by  nearness  of  the  track  to  the 
platform  children  were  liable  to  be  struck  by 
passing  trains,  or  to  fall  down  by  playing 
with  and  pushing  the  car  about,  and  be  killed 
or  Injured  by  passing  trains.  The  defendant 
would  only  be  liable  if  the  circumstances 
were  such  that  it  should  have  anticipated 
that  children  would  be  attracted  to  the  prem- 
ises by  means  of  the  push  car  standing  on 
the  platform,  and  would  have  been  injured 
or  killed  by  a  railroad  train  when  playing 
with  the  push  car.  The  justification  offered 
for  the  refusal  of  the  instruction  is  that  it 
was  not  necessary  for  the  defoidant  to  have 
anticipated  that  a  child  might  be  Injured  or 
killed  by  a  railroad  train,  but  it  was  suffi- 
cient if  It  had  an  opportunity  to  know  that 
some  sort' of  injury  might  result  to  children 
playing  with  the  car.  The  courts  have  been 
called  upon  to  determine  whether  an  act  of 
negligence  was  the  proximate  cause  of  a  re- 
sulting injury,  and  have  formulated  rules  for 
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determining  what  Is  a  proximate  cause.  It 
is  not  necessary  to  make  a  negligent  act  the 
proximate  cause  that  the  particular  injury 
could  reasonably  have  been  foreseen;  but 
If  the  consequences  follow  In  unbroken  se- 
quence from  the  wrongful  act  to  the  Injury, 
without  an  Intervening  efficient  cause,  it  is 
sufficient  if  at  the  time  of  the  negligence 
the  wrongdoer  might,  by  the  exercise  of  or- 
dinary care  have  foreseen  that  some  Injury 
might  result  from  his  act  or  neglect  Pull- 
man Palace  Car  Co.  v.  Laack,  143  111.  242, 
32  N.  E.  285,  18  I/.  R.  A.  215;  City  of  Dixon 
V.  Scott,  181  IlL  116,  54  N.  B.  897;  Chicago 
Hair  &  Bristle  Co.  v.  Mueller,  203  lU.  558, 
68  N.  B.  51 ;  nilnois  Central  Railroad  Co.  v. 
Slier,  229  m.  390,  82  N.  E.  362,  15  L.  R.  A. 
(N.  S.)  819,  11  Ann.  Cas.  368.  The  connec- 
tion of  a  negligent  act  with  actual  conse- 
quences does  not  depend  upon  the  question 
whether  the  precise  injury  complained  of  or 
the  manner  of  its  occurrence  ought  to  havo 
been  foreseen,  but  it  is  sufficient  that  a  per- 
son of  ordinary  prudence  would  have  fore- 
seen that  his  negligence  would  probably  re- 
sult in  consequent  injury  of  some  kind. 
Courts,  however,  in  the  trial  of  Issues  of  fact, 
do  not  deal  merely  in  abstractions,  and  both 
by  the  pleadings  and  the  evidence  in  this 
case  there  was  no  question  but  that,  if  a 
child  was  brought  in  contact  with  the  train 
by  pushing  the  car  about,  any  negligence  of 
the  defendant  was  the  proximate  ckuse.  The 
push  car  was  not  a  dangerous  agency,  and  in 
Itself  contained  no  element  of  danger.  There 
was  no  other  possibility  of  injury  that  the 
defendant  could  have  anticipated,  except  that 
in  playing  with  the  push  car  a  child  might 
be  brought  Into  a  dangerous  place,  and  the 
only  danger  was  the  existence  of  the  rail- 
road track  and  passing  trains.  Besides  that 
fact,  the  declaration  alleged  as  the  ground 
of  liability  that  the  defendant  knew,  or  had 
reasonable  opportunity  to  know,  that  one 
playing  with  the  car  might  come  in  contact 
with  trains  and  be  Injured,  and  it  was  error 
for  the  court  to  refuse  to  advise  the  jury 
that  plaintiff  was  bound  to  prove  his  decla- 
ration. 

The  judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  is 
remanded  to  the  circuit  court. 

Reversed  and  reitanded. 

FARME^R,  J.,  dissents. 


net  111.  637) 

MIEDEMA  et  al.  v.  WORMHOUDT  et  aL 
(No.  12662.) 

(Supreme  Court  of  Illinois.    Jane  18,  1919.) 

1.  Specimo  Pebfobmance   ®=»8  —  Right  to 

ReMBDT— DiSCBETION    OF   COTJBT. 

The  right  to  the  specific  performance  of  a 
«ontract  is  not  absolute,  but  rests  in  the  dis- 


cretion of  the  court,  controlled  by  settled  prin- 
ciples of  equity. 

2.  SPEcmo    Pebfobuance   $=ai51— Oontbact 

FOB  Sale  of  Land— Faibness. 
Where  a  valid  contract  exists  for  a  sale 
of  land,  a  court  of  equity  will  enforce  it  as  a 
matter  of  right,  where  it  was  fairly  and  un- 
derstandingly  entered  into,  and  no  circumstanc- 
es of  oppression  or  fraud  appear. 

3.  Specific  Pebfobuancb    «=»64^Rxght  to 
Remedy-MI/Ontbact  fob  Sale  of  Land. 

The  object  of  courts  being  the  enforcement 
of  contracts  rather  than  their  evasion,  ordi- 
narily the  specific  performance  of  a  contract  to 
convey  land  is  as  much  a  matter  of  course  as  an 
action  of  damages  for  its  breach. 

4.  Spbcifio   Pebfobkanck    $s»16— Bnfobce- 
MENT  of  Land  Contbaot— Habdship. 

Where  defendants,  in  order  to  convey  title 
to  plaintiffs  under  a  contract  for  the  sale  of 
land,  would  be  compelled  to  obtain  title  to  main- 
tain the  land  in  question  under  a  contract  with 
a  third  party  at  a  price  which  would  yield  a 
profit  of  $37.50  an  acre,  specific  performance 
would  be  decreed;  defendants  knowing,  at  the 
time  of  their  contract  with  plaintiff,  that  it  was 
necessary  to  obtain  title  in  such  manner. 

5.  Specific  Pebfobuance    €:=>19  —  Vendob 

AND  PUBCHASEB  €=^954 — ENFOBCEMENT  OF 
CONTBACT  FOB  SALE  OF  LAND— EqT7ITABUC 
OWNEBSHIP. 

The  vendor  of  the  land  contracted  to  b« 
sold  is  regarded  as  a  trustee  for  the  vendee,  who 
is  regarded  as  the  equitable  owner  of  the  land, 
and  can  dispose  of  his  interest  in  tiie  land,  ei- 
ther by  an  assignment  of  his  contract  for  a  deed 
or  by  the  execution  of  a  new  contract  to  convey, 
and  a  court  of  chancery  will  decree  a  specific 
performance  of  the  contract  by  the  beneficial 
owner  Or  the  vendor,  who  holds  the  title  for  his 
benefit. 

ESrror  to  Superior  Court,  Cook  County; 
Charles  M.  Foell,  Judge. 

Suit  by  N.  Miedema  and  others  against  H. 
D.  Wormhondt  and  others,  for  specific  per- 
formance. Diecree  for  complainants,  and 
certain  defendants  bring  error.    Affirmed. 

Fred  B.  Silsbee,  of  Chicago,  for  plaintUEs 
in  error. 

John  A.  McKeown,  of  Chicago,  for  defend- 
ants In  error. 

DUNN,  O.  J.  On  August  26, 1916,  plaintiffs 
in  wror,  H.  D.  Wormhoudt  and  A.  J.  Kuyper, 
entered  into  a  contract  with  B.  R.  Tallmadga 
for  the  exchange  of  about  2,078  acres  of  land 
which  Tallmadge  owned  in  Kankakee  county 
for  2,720  acres  which  the  plaintiffs  in  error 
owned  in  Manitoba,  Canada.  In  consldera-  • 
tlon  of  the  conveyance  to  them  of  the  lands 
in  Kankakee  county  the  plaintiffs  In  error 
agreed  to  convey  to  Tallmadge  the  Canada 
lands  and  to  pay  in  addition  the  sum  of 
$200,000 — $20,000  on  or  before  two  years  after 
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the  date  of  the  agreement,  and  the  remain- 
der in  Installments  thereafter.  Tallmadge 
agreed,  as  soon  as  the  payment  of  $20,000  had 
been  made,  to  convey  the  Kankakee  county 
lands  to  the  plalntlfFs  In  error  and  accept 
notes  and  trust  deeds  frSm  them  for  the  un- 
paid balance  of  the  purchase  money.  It  was 
provided  that,  as  the  plaintiffs  in  error  de- 
sired to  sell  and  colonize  the  lands  in  Kanka- 
kee county  and  might  desire  to  have  portions 
thereof  conveyed  by  Tallmadge,  under  the 
contract,  before  the  payment  of  the  $20,000, 
and  might  after  the  execution  of  the  trust 
deed  desire  to  have  portions  of  the  lands  re- 
leased from  the  ilen  thereof,  for  the  purpose 
of  such  conveyance  and  release  the  lands 
might  be  divided  into  seven  parcels,  and  that 
on  receiving  In  cash  the  amount  per  acre 
placed  opposite  the  parcels,  respectlvdy,  Tall- 
madge would  convey  any  one  of  the  iwrcels. 
All  of  the  lands  were  situated  in  town  SO 
north,  range  11  west,  and  the  north  half  of 
the  northeast  quarter  of  section  10  was  des- 
ignated as  "Parcel  O,"  opposite  which  the 
amount  per  acre  was  $160. 

On  October  5,  1916,  the-plalnOfts  in  error 
entered  into  a  contract  with  the  defendants 
In  error,  whereby  the  plalntlfrs  In  error, 
agreed  to  convey  to  the  defendants  in  error 
40  acres  of  "Parcel  O"  for  $7,500,  of  which 
$25  was  paid  in  cash,  $475  was  to  be  paid  on 
December  1,  1916,  and  the  remaind«  in  in- 
stallments falling  due  at  later  dates.  This 
contract  provided  that  a  warranty  deed 
should  be  delivered  as  soon  as  $3,500  of  the 
purchase  price  had  be«i  paid  in  cash  and 
notes  secured  by  a  trust  deed  had  been  deliv- 
ered to  the  vendors.  On  March  iS,  1918,  the 
defendants  in  error  tendered  to  the  plaintifFs 
in  error  the  balance  payable  under  the  terms 
of  the  contract,  except  $4,000,  and  offered  to 
give  a  note  secured  by  a  trust  deed  for  this 
sum,  and  demanded  that  the  plaintiffs  in  error 
convey  the  premises  to  them.  The  plaintiffs 
in  error  refused  to  accept  the  money  and  the 
note,  and  refused  to  execute  a  deed.  There- 
upon the  defendants  in  error  filed  a  bill  in  the 
superior  court  of  Cook  county  to  compel  the 
specific  X)erformance  of  the  contract  by  plain- 
tiffs in  error.  Tallmadge  was  made  a  defend- 
ant to  the  bill,  and  answered,  admitting  its 
allegations,  stating  that  he  was  able  and  will- 
ing to  comply  with  the  terms  of  his  contract 
with  the  plaintiffs  in  error,  and  to  convey  to 
the  plaintiffs  in  error  the  lands  described 
in  the  bill  together  with  the  other  lands 
which  the  plaintiffs  in  error  agreed  to  par- 
chase  from  him  by  their  contract.  The  cause 
was  heard,  the  court  entered  a  decree  for  the 
spedflc  perforn;,ance  of  the  contract,  and  the 
plaintiffs  in  error  have  sued  out  a  writ  of 
error. 

The  objection  of  plaintiffs  in  error  to  tlie 
decree  is  that  the  court,  in  decreeing  specific 
performance,  did  not  exercise  a  wise  discre- 
tion, because  the  defendants  did  not  have  ti- 
tle to  the  40  acres  of  land  in  controversy,  and 
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could  not  obtain  title  withont  purdiaslng  the 
whole  of  "Parcel  C,"  which  consisted  of  80 
acres,  and  that  under  the  circumstances  the 
decree  of  spedflc  performance  produced  hard- 
sliip  and  injustice  to  the  defendants.  The  de- 
fendants in  error  did  not  pay  the  $475  which 
was  due  on  December  1,  1916,  but  they  paid 
$275  of  that  amount,  and  are  also  entitled  to 
a  further  credit  of  $60  on  the  contract  They 
took  possession  of  the  land  on  March  1, 1917, 
and  have  ever  since  been  in  possession  of  it, 
have  improved  and  cultivated  it,  and  the  de- 
fendant in  error  N.  Miedema  has  continuous- 
ly resided  on  it 

[1,  2]  It  is  not  argued  that  the  rights  of  the 
defendants  in  error  were  forfeited  by  reason 
of  their  failure  to  comply  with  the  contract 
or  that  their  tender  of  performance  on  March 
19,  1918,  was  not  sufficient  The  defense  is 
based  wholly  on  two  propositions :  First, 
that  the  decree  of  specific  performance  does 
not  subserve  the  ends  of  Justice,  but  produces 
hardship  and  injustice  to  the  def«idants; 
second,  that  the  defendants  had  no  title  to 
the  land.  It  has  been  often  said  the  right  to 
a  specific  performance  of  a  contract  is  not  at>- 
solute,  but  rests  in  the  dlscr^tloh  of  the  court 
This  discretion,  however,  is  controlled  by  set- 
tled prindples  of  equity,  and  where  a  valid 
contract  exists  for  a  sale  of  land  a  court  of 
equity  will  enforce  It  as  a  matter  of  right, 
where  it  was  fairly  and  understandingly  en- 
tered into  and  no  drcumstances  of  oppression 
or  fraud  appear.  Anderson  v.  Anderson,  251 
m.  416,  96  N.  B.  285,  Ann.  Oas.  19120,  556; 
Adams  V.  Larson,  279  Hi.  268,  116  N.  E.  658. 

[3, 4]  The  object  of  courts  of  equity,  as  well 
as  courts  of  law,  is  the  enforcement  of  con- 
tracts rather  than  their  evasion.  Ordinarily 
the  specific  performance  of  a  contract  to  con- 
vey land  is  as  much  a  matter  of  course  as  an 
action  of  damages  for  its  breach.  Cumber- 
ledge  V.  Brooks,  235  IlL-  249,  86  N.  E.  197. 
The  hardship  of  which  the  plaintiffs  in  error 
complain  is  that.  In  order  to  acquire  the  title 
to  the  40  acres  which  they  have  agreed  to 
convey  to  defendants  in  error  for  $187.50  an 
acre,  they  would  have  to  complete  the  pur- 
chase of  the  80  acres  of  which  it  is  a  part  at 
$150  an  acre,  when  there  was  nothing  due  on 
their  contract  for  five  months.  The  plaintiffs 
in  error  contracted  to  convey  this  40  acres  of 
land  whenever  they  were  paid  $3,600,  and  the 
remaining  $4,000  was  secured  by  a  note  and 
mortgage  on  the  premises.  They  knew  when 
they  made  the  contract  that  they  coWd  only 
acquire  the  title  to  the  40  acres,  so  as  to  com- 
ply with  their  contract,  by  obtaining  a  deed 
for  the  whole  80  acres  for  $12,000.  They 
sold  the  land  to  the  defendants  in  error  at  a 
profit  of  $37.50  an  acre,  and  there  Is  no  hard- 
ship or  oppression  in  compelling  them  to  do 
what  they  agreed  to  do  when  they  thought  it 
was  for  their  advantage.  They  were  compe- 
tent to  contract,  they  did  fairly  contract,  and 
they  ought  not  to  be  relieved  from  their  agree- 
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ment  because  It  Is  not  conTenlent  to  perform 
It 

[6]  Aa  far  as  the  objection  that  the  plain- 
tiffs In  error  did  not  have  the  title  to  the  land 
is  concerned,  the  doctrine  of  equity  is  that  the 
vendor  of  land  contracted  to  be  sold  Is  regard- 
ed as  a  trustee  for  the  vendee,  who  Is  regard- 
ed as  the  equitable  owner  of  the  land.  The 
purchaser  can  dispose  of  his  Interest  in  the 
land,  either  by  an  assignment  of  his  contract 
for  a  deed  or  by  the  execution  of  a  new  con- 
tract to  c<nvey,  and  a  court  of  chancery  will 
decree  a  specific  performance  of  the  contract 
by  the  beneficial  owner  or  the  vendor  who 
holds  the  title  for  his  benefit.  Waggoner  T. 
Saether,  267  111.  82,  lOT  N.  £L  8S&. 

The  decree  Is  affitmed. 

Decree  affirmed. 


(iss  111.  SO) 

HBINZE  et  aL  t.  INDUSTRIAL  COMMIS- 
SION et  al.     (No.  12689.) 

tSnpreme  Gonrt  of  Illinois.     June  18,  1919.) 

1.  Masteb  akd  Sebvant  <8=>406(4)  —  Wobk- 
hkn's  Compbnbation  Act  —  Xnjuby  iw 
CouBSE  or  Emplotment— Tbambteb. 

In  a  proceedinK  under  the  Workmen's  Com- 
pensation Act,  evidence  held  to  show  that  a 
teamster's  injury  arose  out  of  and  in  the  course 
of  his  employment. 

2.  Stifdiationb  €=3l8(l)— ■BmecT— Wobk- 
uen'b  Coufinsatior— Injttbt  in  Coubsb 
or  EupXjOTUBfre. 

In  proceeding  onder  the  Workmen's  Com- 
pensation Act,  where  the  attorney  representing 
the  insurer  and  the  attorney  representing  the 
employers  agreed  to  a  stipulation  on  the  hear- 
ing that  employe's  injury  arose  out  of  and  in 
the  course  of  the  employment,  the  employers 
are  bound  thereby. 

8.  Masteb  ano  ScBVAifr  «=9376(1)  —  Wobk- 
UXm'B  COKFENSATION  Aot^Injtjbiks  "Abis- 
iMO  OUT  or  Emflotvknt." 
If  the  employ^  is  injured  while  in  the  per- 
formance of  any  of  his  duties,  such  injury  aris- 
es out  of  his  employment  within  the  meaning 
of  the   Workmen's    Compensation   Act 

[H!d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment] 

4.  Masteb  and  Skbtant  «s>398— Wobkuen's 
Compensation  Aot^-Claiu  —  Emplotkbs 
DoiNO  Business  Undeb  Two  Pabtnebsbxp 
Names. 
A  claim   under   Workmen's   Compensation 
Act  against  named  individuals,  copartners  con- 
ducting two  different  lines  of  business  under 
different  partnership  names,  descriptive  of  the 
character  of  business,  is  not  invalid   because 
made  orally  to  one  of  them,  nor  because  claim 
stated  they  were   doing  business  under  such 
partnership  names. 


&  PABrmBSHiF  «=36ft— DisnNOT  Bnmr. 

A  partnership  is  not  a  legal  entity  separate 
and  distinct  from  the  persona  composing  it 

6.  Fabtnebsbif  ^=>190— Pabtnebs  Conduot- 
iNG  Business  Undeb  Diffebbnt  Pabtneb- 
SHip  Names— Notice  or  Claim. 

Although  the  same  parties  conduct  two  dif- 
ferent lines  of  business  under  different  partner- 
ship names,  there  is  in  law  but  one  parbiership. 

7.  Masteb  and  Sebtant  e=9416— Wobkmkh's 
Compensation  Acn>— Awabd — Pabtnxbship 
Name— Descbiptio  Pebson.£. 

An  award  by  the  Industrial  Commission 
against  employers  conducting  two  different 
lines  of  business  under  different  partnership 
names,  descriptive  of  the  character  of  business, 
is  not  rendered  invalid  by  the  addition  of  a 
descriptive  partnership  name;  it  being  merely 
descriptio  persome  and  surplusage. 

Error  to  Circuit  Court,  Cook  County;  Oscar 
M.  Torrlson,  Judge. 

Proceedings  by  Antonia  Krlngs  under  the 
Workmen's  Compensation  Act  for  an  award 
on  account  of  the  death  of  her  husband, 
Fred  Krlngs,  opposed  by  Frederick  G.  Helnze 
and  another,  as  c<q;)artners,  employers,  and 
the  General  Accident  Liability  Insurance 
Company,  Insurer.  The  Industrial  Commis- 
sion confirmed  the  findings  and  award  of  the 
arbitrator,  and  the  employers  and  insurer 
sued  oat  a  writ  of  certiorari  and  took  the 
record  to  the  circuit  court  of  Cook  county, 
where  the  award  was  affirmed,  and  the  trial 
judge  certified  the  cause  as  one  proper  for 
review  by  the  Supreme  Court  Judgment  of 
the  circuit  court  affirmed. 

Edward  L.  England,  of  Chicago  (Samuel 
J.  Nordorf,  of  Chicago,  of  counsel),  for  plain- 
tlfCs  in  error. 

ShaefCer  &  Foster,  of  Chicago  (George  B. 
Foster,  of  Chicago,  of  counsel),  for  d^end- 
ants  In  error. 

DUNCAN,  J.  Antonia  Krlngs  filed  an  ap- 
plication on  November  23, 1916,  for  an  award 
under  the  Workmen's  Compensation  Act 
(Hurd'B  Rev.  St  1917,  c  48,  H  126-1621)  on 
-account  of  the  death  of  her  husband,  Fred 
Krlngs,  resulting  from  Injurlea  alleged  to  have 
been  received  by  him  arising  out  of  and  In 
the  course  of  his  employment  on  June  7, 1916. 
Frederick  G.  Heinze  and  Ernest  Welnsheim- 
er,  copartners  doing  business  as  F.  Helnze  & 
Co.,  were  named  as  defendants  in  the  appli- 
cation. At  the  hearing  before  the  arbitrator 
January  18,  1917,  upon  leave  granted,  the 
application  was  amended  by  adding  as  par- 
ties defendant  Frederick  Heinze  and  Ernest 
Weinsheimer,  doing  business  as  the  Weins- 
helmer  Teaming  Company.  The  arbitrator 
dismissed  as  to  Frederick  Heinze  and  Ernest 
Weinsheimer,  doing  business  as  F.  Heinze  & 
Co.,  and  entered  an  award  against  them  as 
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copartners  doing  business  as  the  Welnshetm- 
er  Teaming  Company.  The  Industrial  Com- 
mission confirmed  the  findings  and  award  of 
the  arbitrator,  and  plaintiCfs  In  error  sued 
out  a  writ  of  certiorari  and  took  the  record 
to  the  circuit  court  of  Cook  county.  The 
award  of  the  commission  was  affirmed,  and 
the  trial  judge  certified  that  the  cause,  in 
his  opinion,  is  one  .proper  to  be  reviewed  by 
this  court. 

The  deceased  on  the  day  of  his  Injury  was 
In  the  employ  of  plaintiffs  in  error;  Frederick 
G.  Eelnze  and  Ernest  Welnshelmer,  as  a 
teamster.  PlatatifFs  in  error  were  engaged 
In  business  as  commission  merchants,  and 
also  had  teams  and  wagons  with  which  they 
did  hauling  for  themselves  and  also  for  oth- 
ers. They  operated  as  commission  mer- 
chants under  the  firm  name  of  F.  Heinze  & 
Co.  They  did  their  hauling  for  others  under 
the  firm  name  of  Welnshelmer  Teaming 
Company,  kept  the  hauling  account  separate 
from  the  commission  account,  and  paid  all 
bills  of  the  teaming  department  with  checks 
drawn  on  the  a'count  of  the  Weinsheimer 
Teaming  Company,  except  when  there  was 
no  one  present  to  sign  Checks,  when  pay- 
ments would  be  made  from  the  money  draw- 
er. Both  lines  of  business  were  conducted 
from  the  same  of3ce,  the  same  bookkeepper 
kept  the  accounts  for  both,  and  Uie  reason  the 
two  Unes  were  carried  on  under  different 
names  was  to  obtain  hauling  from  other  com- 
mission merchants  who  on  account  of  busings 
jealousy  would  not  give  them  the  hauling  if 
they  knew  F.  Heinze  &  Co.  were  doing  the 
teaming.  The  check  to  pay  for  the  liability 
Insurance  covering  teamsters  and  their  help- 
ers was  drawn  against  the  account  of  the 
Weinsheimer  Teaming  Company  and  signed 
"F.  Heinze."  The  teams  werfe  owned  and 
the  business  carried  on  by  plaintiffs  in  error, 
and  no  one  else  was  connected  with  them. 
It  was  the  duty  of  the  deceased,  as  a  team- 
ster for  plaintiffs  in  error,  to  go  to  firms  on 
South  Water  Street,  Chicago,  and  pick  up 
business  from  customers.  The  injury  from 
which  his  death  resulted  was  caused  by  a 
fall  in  the  doorway  of  G.  W.  Bandall  &  Co., 
commission  merchants,  who  were  customers 
of  plaintiffs  in  error's  teaming  department, 
on  West  South  Water  street.  It  was  about 
noon  when  the  deceased  fell,  having  slipped 
on  a  runway  at  the  door,  having  about  a  foot 
and  a  half  incline  to  six  feet  in  length.  His 
kneecap  was  fractured.  He  was  taken  to  a 
hospital,  and  medical  aid  was  rendered  by  a 
physician  of  his  own  selection,  and  later  by 
another  chosen  by  his  wife.  An  infection  of 
the  knee  made  an  operation  necessary.  Gen- 
eral septicemia  developed,  and  the  deceased 
died  on  July  12,  1016.  Some  time  in  Octo- 
ber, 1916,  Mrs.  Erings  and  her  attorney, 
George  E.  Foster,  went  to  the  business  quar- 
ters of  the  plaintiffs  in  error,  and  the  at- 
torney told  Heinze  that  they  were  making 
their  claim  against  Frederick  Heinze  and 


Sanest  Weinsheimer,  doing  business  as  F. 
Heinze  &  Co.  and  as  Weinsheimer  Teaming 
Company,  or  in  whatever  name  they  were 
doing  bnsiness. 

£1-8]  Plaintiffs  in  error's  first  contention 
is  that  the  Injury  to  and  death  of  the  deceas- 
ed did  not  arise  out  of  and  In  the  course  of 
his  employment.  This  contention  Is  without 
merit.  It  clearly  appears  that  a  part  of  the 
business  of  the  deceased  was  to  go  to  cus- 
t(HuerB  of  his  employers  and  pick  up  busi- 
ness; that  Randall  &  Co.  were  such  cus- 
tomers; that  he  was  compelled  to  go  through 
Randal!  &  Co.'s  baildlng  to  reach  Spahns, 
another  customer  of  plaintiffs  in  error.  The 
wagon  and  team  that  he  was  using  had  been 
left  in  the  alley,  and  the  reasonable  infer- 
ence to  be  drawn  from  the  facts  proven  is  in 
complete  accord  with  Weinsheimer,  who  tes- 
tified, "I  suppose  he  went  back  there  to  see 
if  he  could  get  a  load."  The  record  In  other 
striking  particulars  overthrows  the  conten- 
tion made  by  plaintiffs  in  error.  J.  A. 
Bloomingston,  the  attorney  representing  the 
General  Accident  8e  Liability  Insurance  Com- 
pany, stipulated  cm  the  hearing  before  the 
arbitrator  that  the  Injury  arose  out  of  and 
ia  the  course  of  the  employment,  and  B.  C. 
Ferguson,  since  deceased,  who  was  then  rep- 
resenting plaintiffs  in  error,  agreed  to  that 
stipulation  and  thereby  bound  plaintiffs  in 
error.  Weinsheimer  also  testified  that  de- 
ceased was  in  the  course  of  his  duties  when 
be  was  hurt  The  rule  has  been  announced 
and  frequently  applied  that,  if  the  employe 
is  injured  while  in  the  performance  of  any 
of  his  duties,  such  Injury  arises  out  of  his 
employment.  Mueller  Construction  Co.  v. 
Industrial  Board,  283  HI.  148, 118  N.  E.  1028, 
L.  R.  A.  1918F,  891,  Ann.  Gas.  1918E,  808. 
The  evidence  fairly  tends  to  show  that  the 
Injury  arose  out  of  the  employment,  and 
the  stipulations  of  their  counsel  and  the  ad- 
mission of  Weinsheimer  estop  plaintiffs  in 
error  ftom  now  contending  otherwise. 

[4-7]  It  Is  next  insisted  that  no  claim  for 
compensation  was  made  in  apt  time.  This 
contention  is  based  upon  the  fact  that  the 
application  against  plaintiffs  in  error  as  the 
Weinsheimer  Teaming  Company  was  not 
made  until  January  18,  1917,  more  than  six 
months  after  the  injury  and  the  date  of  the 
last  payment  of  compensation,  and  that  no 
claim  had  been  made  against  them,  as  such 
teaming  company,  prior  to  that  time.  This 
contention  is  not  supported  by  the  record, 
but,  on  the  contrary,  is  overcome  by  the  posi- 
tive testimony  of  Attorney  Foster  to  the  ef- 
fect that  he  told  Heinze  that  they  were 
claiming  against  them  as  F.  Heinze  &  Co., 
the  Weinsheimer  Teaming  Company,  or  in 
whatever  name  they  were  doing  business. 
The  claim  for  compensation  may  be  made 
orally,  as  In  this  case.  Suburban  lee  Co.  v. 
Industrial  Board,  274  IlL  630, 118  N.  B.  979; 
Moustgaard  v.  Industrial  Com.,  287  111.  156, 
122  N.  E.  49.    The  claim  for  compensation 
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was  against  F.  Helnze  and  Ernest  Welns- 
taelmer.  A  partnership  is  not  a  legal  entity, 
separate  and  distinct  from  tbe  persons  com- 
posing it  (Abbott  V.  Anderson,  265  HI.  285, 
106  N.  B.  782,  L.  B.  A.  1915F,  668,  Ann.  Oas. 
1916A,  741);  and  it  malves  no  dlfferaice  tbat 
the  same  parties  are  engaged  In  two  different 
lines  of  business  under  different  partnership 
names,  there  is  in  law  but  one  partnersliip 
(Campbell  v.  Colorado  Coal  &  Iron  Ca,  9 
Colo.  60, 10  Pac.  248).  The  claim  tiled  against 
the  partners,  therefore,  was  a  valid  claim, 
and  tbe  words  describing  the  character  of 
business  done  by  them  are  merely  words  de- 
scriptlo  personse  and  surplusage.  For  the 
same  reason  the  contention  that  the  award 
of  the  commission  and  the  Judgment  of  the 
court  are  erroneous  because  not  against 
Frederick  G.  Helnze  and  Ernest  Weinsheimer 
indiriduolly  cannot  be  sustained.  Tbe  legal 
effect  of  the  award  and  the  Judgment  is  to 
bind  plaintiffs  in  error  as  individuals,  and 
the  addition  of  words  descriptio  personse  can- 
not be  held  to  render  an  award  and  Judg- 
ment erroneous. 

For  the  reasons  above  stated,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


(288  in.  396) 

OTIS  ELEVATOR  CO.  v.  INDUSTRIAL 
COMMISSION  et  al.    (No.  12542.) 

(Supreme- Court  of  Illinois.    June  18,  1819.) 

1.  Statxttes  €=>181(1),  205— Constbuotion— 
Intention  or  Leoislatube. 

In  construing  statntea,  the  intention  of  the 
Legislature  is  to  be  sought  and  to  be  given  ef- 
fect where  it  can  be  done  without  contravening 
established  rules  of  law,  such  intention  to  be 
gathered  from  the  entire  act  and  from  the  neces- 
sity or  reason  tor  the  enactment  when  such 
can  I>e  gathered  from  the  act. 

2.  Magteb  and  Sebvant  $=»398  —  Wobk- 
hen's  Compensation— Notice  and  Ciiiiiu 
of  Injubt. 

In  view  of  Workmen's  Compensation  Act, 
I  24,  requiring  notice  of  accident  to  be  given 
witliin  six  months  after  the  injury  or  cessation 
of  payments,  and  section  8,  par.  (d),  giving  an 
employ^  who  has  returned  to  the  employment 
wherein  he  was  injured  18  montlis  after  his  re- 
turn to  give  notice  of  injury,  an  employ^,  who 
does  not  return  to  his  former  service  wiUiin  6 
months  after  the  injury  or  cessation  of  pay- 
ment, and  who  does  not  within  such  time 
claim  compensation,  can  claim  no  benefit  under 
paragraph  (d),  as  by  failing  to  daim  compen- 
sation he  has  waived  his  rights  thereto. 

3.  Masteb  and  Sebvant  €=>398  —  Wobk- 
men's  Compensation  Act— Time  fob  Mak- 
iSQ  Claim  fob  iNjintT— Retubn  to  Em- 
ployment—Statutes— Constbbction. 

Worlcmen's  Compensation  Act,  {  8,  par.  (d), 
giving    an   employ^,   who   has  returned   to  his 


employment  wherein  he  waa  Injured,  18 
months  to  make  claim  for  injury,  cannot  be 
construed  as  applying  only  to  those  employes 
who  remained  in  their  former  employment  for 
a  period  of  IS  months,  or  as  meaning  that,  in 
case  they  cease  to  be  so  employed  within  that 
time,  their  claims  must  be  filed  within  6  months 
of  the  date  of  which  such  employment  ceased. 

4.  CoNSTiTtrnoNAL  Law  iS=>245  —  Equai. 
Pbotection  of  Laws  —  Wobkmen'b  Com- 
pensation Act. 

Workmen's  Compensation  Act,  {  8,  par.  (d), 
giving  an  employs,  who  has  returned  to  his 
employment  wherein  he  was  injured,  18  months 
to  make  claim  for  injury,  is  not  unconstitution- 
al as  denying, equal  protection  of  the  law. 

5.  Masteb  and  Sebvant  <S=9417(9)— Wobk- 
men'b Compensation— Review  on  Cebtio- 
baei— Entby  of  Money  Judgment. 

On  review  by  certiorari  of  a  proceeding 
under  the  Workmen's  Compensation  Act,  the 
circuit  court  has  authority  only  to  affirm  the 
findings  and  award  of  the  Industrial  Commis- 
sion, or  to  set  it  aside  and  enter  a  decision  jus- 
tified by  law,  or  to  remand  the  case  for  further 
proceedings  in  view  of  Workmen's  Compensa- 
tion Act,  §  19,  but  it  cannot  enter  a  money 
judgment  and  order  execution  to  issue  thereon. 

Error  to  Circuit  Court,  Cook  County;  Os- 
car M.  Torrison,  Judge. 

Proceedings  nnder  the  Workmen's  Com- 
pensation Act  by  Ernest  J.  Wayner,  opposed 
by  the  Otis  Elevator  Company,  employer. 
An  award  was  confirmed  by  the  Industrial 
Commission,  affirmed  by  the  drcult  court 
on  certiorari,  and  the  employer  brings  er- 
ror. Reversed  and  remanded,  with  direc- 
tions. 

Jolin  Clark  Baker,  of  Chicago,  for  plaintiff 
in  error. 

William  R.  Jordan,  of  CSilcago,  for  de- 
fendant in  error. 

STONE,  J.  The  circuit  court  of  Cook 
county  affirmed  the  award  of  the  Indus- 
trial Commission  of  Illinois  In  favor  of  the 
defendant  in  error,  Ernest  J.  Wayner,  for 
injuries  received  by  him  wliile  in  the  em- 
ployment of  the  plaintiff  in  error. 

Tbe  material  facts  in  the  case  are  stipu- 
lated by  counsel  for  the  respective  parties 
In  Interest,  to  the  effect  that  both  parties 
were  under  the  Workmen's  Compensation 
Act  (Hurd's  Bev.  St.  1917,  c.  48,  §§  126- 
152h)  and  subject  to  its  provisions,  and  that 
the  injury  on  Angnst  11,  1913,  arose  out 
of  and  in  the  course  of  the  employment; 
that  Wayner  was  under  total  disability,  on 
account  of  said  injury,  from  August  11, 
1913,  until  March  15,  1914,  at  which  time 
he  returned  to  work  for  the  plaintiff  in  er- 
ror and  continued  to  work  thereafter  tot 
6  weeks,  at  which  time  he  was  discharged; 
ttiat  compensation  as  provided  by  said  act 
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^as  paid  by  the  plaintiff  In  «nor  for  sach 
disability  to  March  15,  1914;  that  after 
Wayner's  return  to  work  he  was  unfit 
and  unable  to  perform  his  usual  services, 
and  for  that  reason  was  directed  to  do  oth- 
er kinds  of  work  during  said  6  weeks ;  that 
at  the  end  of  the  6  weeks  following  March 
16,  1914,  Wayner  had  not  fully  recovered. 
Formal  claim  for  compensation  was  filed 
with  the  Industrial  Commission  July  23, 
1915,  which  date  Is  within  18  months  after 
Wayner's  return  to  work  for  his  original 
employer,  the  plaintiff  in  error.  An  award 
was  made  by  the  arbitrator  In  his  favor 
In  the  sum  of  $1,600  for  a  period  of  total 
and  a  period  of  partial  disability,  which  was 
confirmed,  on  review,  by  the  Industrial  Com- 
mission. The  circuit  court  of  Cook  county 
on  certiorari  affirmed  the  award,  entered 
Judgment  therefor,  and  directed  the  issu- 
ance of  an  execution  for  Its  enforcement. 

It  is  contended  by  plaintiff  In  error  that 
the  claim  for  compensation,  having  been  fil- 
ed more  than  6  months  subsequent  to  the 
last  payment  of  compensation,  is  barred  by 
the  limitation  ■  of  the  Workmen's  Compen- 
sation Act;  that  the  claimant  was  not  con- 
tinuously in  the  employment  of  the  plaintiff 
In  error  for  18  months  subsequent  to  his 
return  to  work,  and  therefore  the  limita- 
tion provision  of  the  statute  Is  not  applica- 
ble under  the  facts  In  this  ca^e;  that  the 
circuit  court  erred  in  entering  judgment 
on  the  award  and  directing  that  execution 
Issue  thereon;  It  is  contended  by  the  de- 
fendant in  error,  Ernest  J.  Wayner,  that 
having  returned  to  work  for  the  original 
employer,  even  though  at  a  different  kind 
of  work,  the  provisions  of  paragraph  (d)  of 
section  8  of.  the  Workmen's  Compensation 
Act  apply  to  this  case,  although  claimant  did 
not  continuously  remain  in  the  employment 
for  the  period  of  18  months  subsequent  to 
such  return. 

It  la  urged  by  plaintiff  In  error  in  support 
of  his  first  contention  that  the  Legislature 
Intended  by  paragraph  (d)  of  section  8  of 
the  Workmen's  Compensation  Act  that  the 
limitation  of  18  months  for  filing  cla&n, 
where  the  employe  has  returned  to  the  serv- 
ice of  the  employer  by  whom,  he  was  em- 
ployed at  the  time  of  the  injury,  should  ap- 
ply only  to  those  cases  where  the  employ^ 
remained  In  the  employment  of  said  em- 
ployer during  the  iteriod  of  18  months,  and 
in  the  event  of  his  leaving  such  employ- 
ment within  that  time  that  claim  for  com- 
pensation must  be  filed  within  6  months  from 
the  date  on  which  he  left  such  employment, 
contending  that  under  such  circumstances 
section  24  of  the  act  should  apply.  Section 
24,  In  so  far  as  It  refers  to  said  question, 
is  as  follows: 

"Vo  proceedings  for  compenBation  under  this 
a<*t  shall  be  maintained  unless  notice  of  the  ac- 
cident has  been  given  the  employer  aa  soon  aa 


practicable,  but  not  later  than  thirty  days  aft- 
er the  accident.  In  cases  of  mental  incapacity 
of  the  employ^,  notice  must  be  given  within  six 
months  after  such  accident  No  defect  or  in- 
accuracy of  such  notice  shall  be  a  bar  to  the 
maintenance  of  proceedings  by  arbitration  or 
otherwise  by  the  employ^,  unless  the.  employer 
proves  that  he  is  unduly  prejudiced  in  such 
proceedings  by  such  defect  or  inaccuracy.  No- 
tice of  the  accident  shall  in  substance  apprise 
the  employer  of  the  claim  of  compensation 
made  and  shall  state  the  name  and  address  of 
the  employe  injured,  the  approximate  date  and 
place  of  the  accident,  if  known,  and  in  simple 
language  the  cause  thereof;  whldi  notice  may 
be  served  personally  or  by  registered  mail,  ad- 
dressed to  the  employer  at  his  last  known  resi- 
dence or  place  of  business :  Provided,  that  the 
failure  on  the  part  of  any  person  entitled  to 
such  compensation  to  give  such  notice  shall  not 
relieve  the  employer  from  his  liability  for  such 
compensation,  when  the  facts  and  circumstances 
of  such  accident  are  known  to  such  employer, 
his  agent  or  vice  principal  in  the  enterprise. 
No  proceedings  for  compensation  under  this  act 
shall  be  maintained  unless  claim  for  compensa- 
tion has  been  made  within  six  months  after 
the  accident,  or  in  tibe  event  that  payments 
have  been  made  under  the  provisions. of  this 
act,  unless  written  claim  for  compensation  has 
been  made,  within  six  months  after  such  pay- 
ments have  ceased." 

Paragraph  (d)  of  section  8,  In  so  far  aa  It 
aiq;)lies  to  the  question  here,  reads  as  fol- 
lows: 

"In  the  event  the  employe  returns  to  the  em- 
ployment of  the  employer  in  whose  service  he 
was  injured,  the  employe  shall  not  be  barred 
from  asserting  a  claim  for  compensation  under 
this  act:  Provided,  notice  of  such  claim  is  filed 
with  •  the  Industrial  Board  within  eighteen 
months  after  he  returns  to  such  employment, 
and  the  said  board  shall  immediately  send  to 
the  employer,  by  registered  mail,  a  copy  of 
such  notice." 

Plaintiff  in  error  contends  that  if  a  strict 
construction  be  given  to  the  words,  "in  the 
event  the  employe  returns  to  the  employment 
of  the  employer  in  whose  service  he  was  in- 
jured," it  would  follow  that  such  employe 
might  return  in  6  years  and  still  have  18 
months  thereafter  in  which  to  make  dalm 
and  start  proceedings,  and  that  If  such  con- 
struction be  given  to  paragraph  (d)  it  be- 
comes unconstitutional,  as  idenying  equal 
protection  of  the  laws  by  making  an  ar- 
bitrary distinction  between  an  employe  who 
returns  to  the  employment  with  his  former 
employer  and  an  employe  who  does  not  re- 
turn to  said  employment,  by  giving  the 
former  18  months  in  which  to  file  his  dalm 
while  the  latter  has  but  6  months;  that 
such  distinction  is  not  based  on  any  real 
difference  in  the  drcimistances. 

[1]  It  is  a  fundamental  rule  of  construc- 
tion of  statutes  that  the  intention  of  the 
Legislature  is  to  be  sought  and  to  be  given 
effect  where  that  can  be  done  without  con- 
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travening  established  rnlea  of  law;  that 
the  Intention  la  to  be  gathered  from  the  en- 
tire act  when  all  Its  parts  are  construed 
together,  and  from  the  necessity  or  reason 
for  the  enactment  when  such  can  be  gath- 
ered from  the  act.  As  was  said  in  the  case 
of  People  V.  Harrison,  191  111.  257,  61  N.  B. 
99: 

"In  determining  the  meaning  of  a  statute  the 
court  will  have  regard  to  existing  circumstances 
or  contemporaneous  conditions,  and  also  to  the 
objects  sought  to  be  obtained  by  the  statnte  and 
the  necessity  or  want  of  necessity  for  its  adop- 
tion." 

Tlie  purpose  of  constructioii  is  to  find  and 
give  effect  to  such  intention,  and  In  seek- 
ing for  such  intention  we  are  to  consider, 
not  only  the  language  used  by  the  Legisla- 
ture, but  also  the  event  to  be  remedied  and 
the  object  to  be  obtained.  •  People  v.  Flynn, 
265  III.  414,  106  N.  R  961;  Malss  v.  Hetro- 
poUtan  Amusement  Ass'n,  241  111.  177,  89  N. 
TE.  268. 

[2]  An  examination  of  paragraph  (d)  of 
section  8,  together  with  section  24,  discloses 
that  said  paragraph  is  made  an  exception 
to  the  general  provision  In  section  24,  It 
being  the  evident  Intention  of  the  Legislature 
to  avoid  any  advantage  being  taken  of  the 
employ^  by  reason  of  the  relation  rcassumed 
with  his  former  employer.  In  making  this 
exception  the  Legislature  has  fixed  the  period 
of  limitation  for  filing  claims  at  18  months. 
Counsel  for  plaintiff  in  error  urges  that  this 
period  is  unreasonable,  for  the  reasons: 
First,  that  the  employ^  may  have  advan- 
tage of  this  provision  even  though  he  does 
not  return  to  employment  for  a  period  of  5 
years;  and,  second,  because  it  gives  to  sudi 
employ^  a  protection  not  given  to  one  who 
does  not  return  to  such  service.  The  first 
objection  is  untenable,  for  the  reason  that 
under  section  24  the  employe  who  does  not 
return  to  his  former  service  must  file  his 
claim  for  compensatUm  within  6  months 
where  no  i)ayments  have  been  made  or  with- 
in 6  months  after  the  last  payment  It 
cannot  be  said  that  paragraph  (d)  should  be 
held  to  apply  to  an  employe  who  had  nei- 
ther returned  to'  work  nor  made  claim  for 
compensation  within  6  months  after  his 
Injury  or  after  cessation  of  payments.  In 
other  words,  the  employe  who  does  not  re- 
turn to  his  former  service  within  a  period 
of  6  months  after  the  injury  or  after  the 
cessation  of  payments,  and  who  does  not 
within  said  period  or  periods  make  claim 
for  compensation,  can  claim  no  benefit  nnder 
paragraph  (d),  as  he  has  by  such  failure  to 
make  <^lm  for  compensation  waived  all 
right  thereto. 

(Counsel  for  plaintiff  In  error  also  contends 
that  in  the  computation  of  time  paragraph 
(d)  is  to  be  construed  as  applying  only  to 
those  employes  who  remain  in  their  former 
employment  for  a  period  of  18  months,  and 


that  in  case  they  cease  to  be  so  employed 
within  ttmt  time  their  claims  must  be  filed 
within  6  months  of  the  date  on  which  such 
employment  ceased.  -  In  the  first  place,  such 
a  construction  would  be  doing  violence  to 
the  plain  language  of  the  act  by  reading  in- 
to It  a  limitation  of  6  months  under  certain 
conditions,  neither  limitation  nor  condition 
being  contained  or  referred  to  in  the  act.  ' 
As  was  said  in  Wangler  Boiler  Works  v.  In- 
dustrial Com.,  287  111.  118,  122  N.  E.  866: 

"Courts  have  no  power  to  put  a  limitation 
upon  a  right  legally  given  by  the  Legislature, 
unless  by  a  fair  construction  of  the  act  it  can 
be  said  such  Umitation  was  in  furtherance  of 
legislative  intent." 

[S]  To  construe  paragraph  (d)  as  limiting 
the  right  of  the  employe  to  a  iperlod  of  6 
months  in  which  to  file  claim  for  compen- 
sation in  case  of  his  return  to  his  employ- 
ment with  Ids  previous  employer  would  be 
reading  Into  the  act  a  provision  which  is 
nowhere  In  the  act,  and  which  neither  the 
circumstances  surrounding  the  same  as 
shown  in  the  act  nor  the  purpose  thereof 
would  warrant.  It  might  be  added  that  such 
a  construction.  Instead  of  being  a  benefit  to 
the  employer  might  well  prove  a  detriment, 
as  in  a  case  where  the  employe  remained, 
after  his  return  to  work,   for  a  period  of 

17  months  and  then  quit  such  employment. 
Under  the  construction  contended  for  by 
plaintiff  In  error  he  still  would  have  6 
months,  or  a  total  of  23  months,  instead  of 

18  months,  in  which  to  file  a  claim. 

[4]  Nor  can  we  agree  with  the  contention 
of  counsel  for  plaintiff  in  error  that  this 
question  of  the  period  of  time  in  which  claim 
may  be  filed  renders  said  act  unconstitution- 
al, as  denying  equal  protection  of  the  law. 
The  circumstances  of  the  employe  who  does 
not  return  to  his  employment  are  not  the 
same  as  those  where  one  does  so  return,  as 
the  relation  of  employer  and  employe  does 
not  exist  in  the  former  case.  The  Legisla- 
ture might  weU  have  conceived  that,  under 
circumstances  affected  by  the  fact  that  the 
employe  has,  returned  to  service  with  Ms 
former  employer,  he  Is  to  be  given  an  ad- 
ditional period  of  time  in  which  to  make 
claim.  While  it  is  true  an  employe  may  re- 
turn to  his  employment,  under  paragraph 
(d),  for  a  period  of  a  few  days  or  a  few 
weeks,  and  thereby  gain  the  advantage  of 
additional  time  in  which  to  file  his  claim, 
yet  such  is  the  plain  provision  of  the  act, 
and  such  act  lies  within  the  power  of  the 
Legislature  to  pass. 

Plaintiff  in  error's  second  cont^tlon  Is 
that  the  circuit  court  erred  In  entering  a 
money  judgment  and  ordering  execution  to 
issue  thereon.  It  appears  from  the  record 
that  the  proceedings  in  the  circuit  court 
were  by  writ  of  certiorari  to  review  the 
findings  and  award  of  the  Industrial  Com- 
mission, and  these  proceedings  were  brought 
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under  clause  3  of  paragraph  (f)  of  section 
19,  which  provides.  In  part,  as  follows: 

"No  such  writ  of  certiorari  shall  issue 
•  *  •  unless  such  one  shall  •  ♦  *  file 
with  the  clerk  of  said  court  a  bond  conditioned 
that  if  he  shall  not  successfully  prosecute  said 
writ  *  *  *  he  will  pay  the  said  award,  and 
the  costs  of  the  proceedings  in  said  court  The 
amount  of  the  ix)nd  shall  be  fixed  by  any  mem- 
ber of  the  Industrial  Board  and  the  surety  or 
sureties  on  said  bond  shall  be  approved  by  the 
clerk  of  said  court" 

Paragraph  (gf  of  tbe  same  section  pro- 
vides for  the  proceedings  by  which  a  money 
Judgment  may  be  eatered  against  the  em- 
ployer, and  applies  only  where  no  proceed- 
ings for  review  of  tlie  decision  of  the  In- 
dustrial Commission  have  been  taken,  and 
where  there  baa  been  a  refusal  to  pay  an 
award  upon  which  no  review  has  been 
sou^t  Concerning  proceedings  under  para- 
graph (g),  it  is  provided: 

"Judgment  shall  not  be  entered  until  fifteen 
days'  notice  of  the  time  and  place  of  the  ap- 
plication for  the  entry  of  judgment  shall  be 
served  upon  the  employer  by  filing  such  notice 
with  the  Industrial  Board;  which  board  shall, 
in  case  it  has  on  file  the  address  of  the  em- 
ployer or  the'  name  and  address  of  its  agent, 
upon  whom  notices  may  be  served,  immediately 
send  a  copy  of  the  notice  to  the  employer  or 
such  designated  agent;  and  no  judgment  shall 
be  entered  in  the  event  the  employer  shall  file 
with  the  said  board  its  bond,  with  good  and 
sufficient  surety  in  double  the  amount  -of  the 
award,  conditioned  upon  the  payment  of  said 
award  in  the  event  the  said  employer  shall  fail 
to  prosecute  with  effect  proceedings  for  review 
of  the  decision,  or  the  said  decision,  upon  re- 
view, shall  be  affirmed." 

[S]  Tbe  only  authority  which  the  circuit 
oourt  had  on  review  by  certiorari  was  to 
affirm  tbe  findings  and  award  of  the  In- 
dustrial Commission  or  to  set  aside  the 
same  and  enter  snch  a  decision'  as  la  justi- 
fled  by  law,  or  remand  the  cause  to  the 
commission  for  further  proceedings.  Pea- 
body  Coal  Ca  T.  Industrial  Com.,  287  111. 
407,  122  N.  B.  843.  It  is  tbe  Intention  and 
purpose  of  the  Workmen's  Compensation 
Act  that  a  bond  shall  be  given  by  tbe  em- 
ployer on  petition  for  review  by  certiorari, 
as  was  done  here,  so  that  in  case  the  find- 
ings and  award  of  the  commission  are  af- 
firmed tbe  employ^  shall  be  fairly  protected 
by  such  bond,  thereby  rendering  the  enter- 
ing of  a  money  judgment  unnecessary.  If 
this  were  not  tme  and  a  money  judgment 
were  entered  against  tbe  employer.  In  cases 
where  payments  are  to  cover  a  period  of 
years  It  would  result  in  affecting  tbe  title 
to  property  held  and  owned  by  the  employ- 
er, and  subject  bim  to  an  inconvenience  and 
damage  wholly  unnecessary.  The  employ^ 
Is  amply  protected  by  the  bond. 


The  circuit  court  therefore  erred  In  en- 
tering a  money  judgment  and  In  ordering 
execution.  That  court  should  have  entered 
an  order  affirming  the  award  of  tbe  Indus- 
trial Commission,  and  that  the  cost  of  tbe 
certiorari  proceedings  be  paid  by  the  pe- 
titioner therein.  For  this  error  tbe  judg- 
ment is  reversed  and  the  cause  remanded, 
with  directions  to  the  court  to  enter  a  judg- 
ment in  conformity  with  the  views  herein 
expressed. 

Beversed  and  remanded,  with  directions. 


(J88  III.  351) 

EICHHOBN  ▼.  ST.  LOUIS  &  O'FALLON 
COAL  CO.    (No.  12547.) 

(Supreme  Court  of  lUlnois.    June'  18,  1919.) 

1.  Mastkb  add  Sbbvant  «=>124(2)— iRjuBnta 

TO   SeBVAHTB— iNBPECTIOn  OF  MlRK. 

The  statute  requiring  inspection  of  coal 
mines  imposes  a  liability  only  for  a  willful 
failure  to  comply  with  its  terms,  and  where 
proper  examination  is  made,  and  no  danger- 
ous condition  is  discovered,  the  employer  is 
not  liable  for  a  miner's  injuries,  though  the 
premises  were  not  marked  as  dangerous. 

2.  Mastkb  and  Sebvant  9=>270(12)  —  Tnnr- 
BiEs  TO  Sbbvant  —  BvinxNCB—lRSFXOTiOR 
OF  Mink. 

Where  it  was  contended  that  tbe  employer 
of  a  coal  miner  killed  by  a  fall  of  slate  was  lia- 
ble because  of  a  willful  failure  to  inspect  the 
working  place  and  mark  it  as  dangerous,  testi- 
mony as  to  conditions  several  days  before  tbe 
examination  by  the  mine  examiner  was  inad- 
missible. 

8.  TBIAI.    <es»253(9)-'lNBXBUOnOR8    IGROBIRO 

BVIDXNCK. 

In  au  action  for  a  ooal  miner's  death  by  fall 
of  slate  from  the  roof,  where  plaintiff  claimed 
that  tbe  inspection  was  insufficient  and  that 
the  premises  should  have  been  marked  as  dan- 
gerous, propositions  of  law  that  if  the  mine 
examiner  examined  the' place  and  the  slate  ap- 
peared solid,  or  if  the  roof  was  safe  until  after 
considerable  coal  had  been  loaded,  plaintiff 
could  not  recover,  were  properly  refused,  as 
disregarding  testimony  that  the  slate  roof  was 
of  a  brittie  or  rotten  character,  liable  to  faU  at 
any  time  without  notice,  though  appearing  solid. 


Error  to  Appellate  Court,  Fourth  District, 
on  Appeal  from  Circuit  Court,  St  Clair 
County;    George  A.  OrOw,  Judge. 

Action  by  Marguerite  Elchhorn  against  the 
St  Louis  &  OTallon  Coal  Company.  A  judg- 
ment for  plaintifr  was,  on  appeed,  affirmed 
by  the  Appellate  Court  (212  IlL  App.  162), 
and  defendant  brings  certiorari  Reversed 
and  remanded. 


«=»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Index** 
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Barthel,  Fanner  &  Kllngel,  of  Belleville, 
for  plaintiff  in  error. 

Webb  &  Zerweck,  of  Belleville,  and  T.  M. 
Webb,  of  Bast  St.  Louis,  for  defendant  In 
error. 


CARTWBIGHT,  J.  A  writ  of  certiorari 
was  allowed  to  bring  to  this  court  the  record 
of  the  Appellate  Court  afflrming  a  Judgment 
recovered  by  Marguerite  Eichhom,  defend- 
ant in  error,  in  the  circuit  court  of  St.  Clair 
county,  against  the  St  Louis  &  O'Fallon  Coal 
Company,  plaintiff  In  error,  for  damages  oc- 
casioned by  the  death  of  her  husband,  Louis 
Mcbhom,  from  an  injury  received  in  the 
mine  of  the  plaintiff  tn  error. 

The  amended  declaration  contained  two 
counts — ^the  first  charging  a  willful  failure 
to  enter  the  working  place  of  Louis  Blehhom 
and  inspect  the  same  and  make  a  conspicu- 
ons  mark  thereat  as  notice  to  all  men  to 
keep  out,  and  to  make  a  repord  of  such  con- 
dition in  a  book  kept  for  that  purpose;  and 
the  second  charging  a  willful  failure  to  ob- 
serve the  unsafe  and  dangerous  roof  in  the 
working  place,  and  willfully  failing  and 
omitting  to  place  a  conspicuous  mark  or  sign 
thereon  as  notice  to  all  men  to  keep  out. 
The  defendant's  plea  was  not  guilty,  and 
the  case  was  tried  by  the  court  without  a 
Jury. 

In  the  coal  mine  of  the  defendant  room  4 
extended  south  from  a  stub  entry  about  250 
feet,  and  was  37  feet  wide.  Boom  3  was 
east  of  room  4  and  parallel  with  it,  and  it 
was  determine4  to  open  a  cross-cut  in  the 
partition  wall  between  the  two  rooms  at  the 
south  end.  The  cross-cut  was  to  be  started 
from  room  4,  and  to  be  between  21  and  23 
feet  in  width.  The  vein  of  coal  was  6Vfi 
feet  thick,  and  above  it  there  was  a  stratum 
of  slate  from  20  to  24  in<Aes  thick,  and 
above  that  a  limestone  roof.  Several  days 
before  the  accident  the  machine  runners 
went  into  room  4  and  undercut  the  vein  of 
coal  in  the  space  allotted  for  the  cross-cut 
to  a  depth  of  about  6  feet  The  shot  flrers 
afterward  went  into  the  room  and  flred  a 
shot  near  the  center  of  the  undercutting, 
about  18  inches  from  the  top,  and  blasted 
out  the  coal,  leaving  a  V-shaped  space  in  the 
center.  The  coal  was  deaned  up  and  remov- 
ed, and  on  the  day  before  the  accident  the 
shot  flrers  again  went  into  the  place  and 
prepared  and  flred  two  shots — one  at  the  left 
and  the  other  at  the  right  of  the  center  shot 
— ^blasting  out  the  space  and  leaving  the  coal 
piled  up  in  the  face  of  the  cross-cut  to  with- 
in about  2  feet  of  the  slate.  After  this  was 
done  the  mine  examiner,  at  3  o'clock  in  the 
morning  of  July  19,  1916,  inspected  the  room 
and  left  his  visitation  mark  on  the  left-hand 
ride  of  the  cross-cat  and  did  not  make  any 
mark  of  a  dangerous  condition.  At  8  o'clock 
diat  morning  Louis  Eichhom  and  his  buddy, 
A.  W.  Dimmett  wait  into  the  room  for  the 


purpose  of  loading  out  the  coal  that  was 
brought  down  by  the  two  shots  the  day  be- 
fore. They  loaded  four  coal  cars  with  the 
coal  that  had  been  blasted  out  in  the  cross- 
cut and  while  loading  the  fifth  a  piece  of 
slate  fell  and  so  injured  Eichhom  as  to  cause 
his  death.  The  fall  was  triangular  in  shape, 
about  6  or  8  feet  in  one  direction  and  6  or 
7  in  the  ether. 

[1]  There  was  no  evidence  tending  to  prove 
the  charge  In  the  first  count  of  the  declara- 
tion of  a  willful  failure  to  enter  the  work- 
ing place  and  inspect  the  same.  It  was 
proved,  and  not  disputed,  that  the  mine  ex- 
aminer went  into  the  room  and  sounded  the 
roof  with  the  sounding  rod  which  the  statute 
requires  a  mine  examiner  to  use,  and  his  vis- 
itation mark  appeared  at  the  left  of  the 
cross-cut.  In  order  to  maintain  her  action 
it  was  essential  that  the  plaintiff  should 
prove  two  things:  First,  that  a  dangerous 
condition  existed  at  the  time  of  the  visit  of 
the  mine  examiner;  and,  second,  that  he 
willfully  failed  and  omitted  to  make  the 
mark  required  by  the  statute  as  a  warning 
to  all  men  to  keep  out.  The  Appellate  Court 
in  effect,  adopted  a  rule  that  If  the  first  fact 
was  proved,  the  defendant  could  not  excuse 
Itself  for  a  failure  of  the  mine  examiner  to 
mark  the  place  as  dangerous  by  proving  a 
proper  examination  and  that  no  danger  was 
discoverable  by  such  an  examination.  Such 
a  rule  would  substitute  insurance  against  ac- 
cidents In  a  mine  In  place  of  obedience  to 
the  requirements  of  the  statute  to  make  an 
examination  to  see  whether  dangerous  condi- 
tions exist  and,  if  found,  to  mark  the  place. 
The  statute  imposes  a  liability  for,  and  only 
for,  a  willful  failure  to  comply  with  its  terms, 
and  to  say  that  if  a  proper  examination  has 
been  made,  and  no  dangerous  condition  was 
discoverable  by  such  examination,  there  has 
been  a  willful  failure  to  make  an  examina- 
tion and  mark  dangerous  conditions,  would 
be  to  pervert  language  and  confound  all  dis- 
tinctions between  the  meaning  of  words.  It 
will  not  be  presumed  that  the  court  has  in- 
tentionally adopted  false  reasoning  leading' 
to  such  a  result.  A  willful  failure  to  comply 
with  the  act,  as  used  in  the  statute,  means  a 
conscious  faUnre  to  perform  a  duty  enjoined 
by  the  act.  Catlett  v.  Young,  143  111.  74; 
32  N.  E.  447 ;  Odin  Goal  Co.  v.  Denman,  185 
III.  413,  57  N.  B.  192,  76  Am.  St  Rep.  45; 
Donk  Bros.  Goal  Co.  v.  Peton,  192  IlL  41, 
61  N.  E.  330;  Eldorado  Coal  Co.  v.  Swan,  227 
111.  586,  81  N.  B.  601 ;  Davis  v.  Illinois  Col- 
lieries Co.,  232  111.  284,  83  N.  B.  83B.  No 
question  of  good  faith  or  bad  faith,  good  in- 
tent or  evil  intent  is  involved ;  but  if  there 
is  a  conscious  failure  to  make  the  examina- 
tion required  by  the  statute,  or  to  mark  a 
dangerous  condition  when  found,  the  owner 
or  operator  of  the  mine  Is  liable  for  any  re- 
sulting injury. 

The  question  under  consideration  came  be- 
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fore  the  conrt  in  the  case  of  Mertens  t. 
Southern  Coal  O),  235  lU.  540,  85  N.  E.  743, 
In  whleh  there  was  a  slip  in  the  roof  on  the 
evening  of  March  19,  1906,  making  the  roof 
dangerous  and  liable  to  fall,  and  about  11 
o'clock  the  next  day  a  portion  of  the  roof 
fell,  and  the  plaintiff  was  severely  and  per- 
manently injured.  No  mark  had  been  placed 
tn  the  room  indicating  the  dangerous  condi- 
tion, and  no  mtaute  or  report  of  the  same 
was  made  by  the  mine  examiner.  It  was 
contended  that  these  facts  did  not  show  a 
willful  violation  of  the  statute,  but  it  was 
held  that  the  Jnry  was  justified  in  finding 
that  there  was  a  dangerous  condition  at  the 
time  of  the  examination,  and  if  the  mine 
examiner  liad  made  a  proper  examination  he 
must  have  discovered  the  dangerous  condi- 
tion, and  therefore  it  was  a  fair  inference 
that  he  did  not  examine  the  room,  or,  if  he 
did  examine  it  and  discovered  the  condition, 
he  failed  to  mark  the  same,  and  that  in  ei- 
ther case  the  failure  to  perform  the  duty  was 
a  conscious  one.  That  case  was  dted,  and 
the  opinion  quoted  from,  in  Peebles  y.  O'Oara 
Coal  Co.,  239  111.  370,  88  N.  E.  168,  where  It 
was  held  not  necessary  for  the  plaintiff  to 
prove  that  the  defendant  had  actually  dis- 
covered the  dangerous  conditions  complain- 
ed of,  and  that  operators  of  mines  are  liable, 
not  only  when  dangerous  conditions  have 
been  discovered,  but  also  where  a  proper  ex- 
amination required  by  the  statute  would 
have  discovered  the  e:dstence  of  such  condi- 
tions. These  decisions  state  a  correct  rule, 
since  any  other  would  permit  a  mine  exam- 
iner to  make  only  a  casual  or  insufficient  ex- 
amination, and  the  operator  excuse  himself 
on  the  ground  that  some  sort  of  examination 
was  made.  The  law  has  not  always  been 
stated  ezactiy  in  that  way,  but  the  facts  of 
each  case  have  brought  it  within  the  com- 
pass of  the  rule  so  stated. 

In  ^atus  V.  Spring  Valley  Goal  Co.,  246 
III.  32,  92  N.  E.  579,  138  Am.  St.  Rep.  221, 
the  mine  examiner  testified  that  he  examined 
the  place  where  the  mule  stable  was  to  be 
built,  and  It  was  not  dangerous;  but  this 
court  thought  the  evidence  tended  to  support 
the  claim  that  the  place  was,  in  fact,  dan- 
gerous. The  court  said  the  case  weis  ai>- 
parentiy  tried  by  the  defendant  on  the  theory 
that  good  faith  on  the  part  of  the  owner  or 
operator  of  the  coal  mine  was  a  defense; 
but  It  was  held  that  the  owner  or  operator 
could  not  excuse  himself  in  falling  to  prop- 
erly examine  the  mine  and  mark  dangerous 
places  therein  which  are  known  to  him,  on 
'  the  ground  that  his  examiner  or  manager  In 
good  faith  thought  the  place  was  not  dan- 
gerous.   The  law  was  stated  as  follows: 

"If  the  mine  la  in  a  dangerous  condition,  and 
the  owner  or  operator  has  failed,  witb  knowl- 
edge of  its  condition,  to  comply  witb  the  stat- 
ute, he  is  liable,  and  he  cannot  excuse  himself 
on  the  ground  that  he  had  the  mine  examined 
and  in  good  faith  thought  it  was  not  dangerous. 


His  liability  does  not  rest  upon  the  ground  that 
in  good  faith  or  bad  faith  he  thought  there  was 
no  danger  in  the  mine,  but  upon  the  ground 
that  he  has,  knowing  the  facts  which  made  the 
mine  dangerous,  failed  to  have  the  statutory 
marks  properly  placed  in  the  mine.  When  the 
mine  owner  or  operator  is  advised  of  the  con- 
ditions in  the  mine,  he  must  place  in  the  mine, 
if  it  la  dangerous,  the  statutory  marks,  and  if 
hi  fails  to  do  so  be  acts  at  tiis  peril,  and  he 
cannot  excuse  himself  because  he  or  bis  ex- 
aminer or  manager  may  think  the  mine  safe." 

The  opinion  in  every  part  contained  the 
qualification  that  the  owner  or  operator  has ' 
knowledge  of  the  dangerous  condition,  or  la 
advlded  of  such  condition. 

In  Cook  V.  Big  Muddy-Carterville  Mining 
Co.,  249  111.  41.  91  N.  E.  90,  the  trial  court 
had  given  an  instruction  that  If  the  jury 
found  tliat  a  dangerous  condition  existed  In 
defendant's  mine,  and  such  condition  was 
known  to  the  defendant,  or  by  the  exercise 
of  ordinary  care  might  have  been  so  known, 
then  they  might  find  the  violation  was  wlll- 
fol.  It  was  held  that  this  instruction  ap- 
plied the  rule  of  mere  negligence  to  an  action 
under  the  statute  for  a  willful  violation  of 
its  provisions,  whidi  requires  something 
more  than  mere  negligence.    The  court  said: 

"If  a  dangerous  condition  exists  in  a  working 
place  in  a  mine,  the  mine  examiner  has  no  au- 
thority to  determine  that-  the  place  is  not  dan- 
gerous contrary  to  the  fact,  and  the  mine  own- 
er cannot  excuse  liimself  for  a  failure  to  mark 
the  place  on  that  ground"— citing  Eldorado 
Coal  Co.  V.  Swan,  supra. 

It  was  held  that  the  Instruction  removed 
all  distinctions  l>etween  negligence  and  will-    ' 
fulness,  contrary  to  the  plain  language  of 
the  statute. 

In  Plazzl  V.  Kerens-D(»newald  Coal  Co., 
262  IlL  80,  104  N.  E.  200,  a  clod  attached  to 
the  roof  at  the  side  of  a  cross-cut  fell,  caus- 
ing an  Injury,  and  the  mine  examiner  testi- 
fied ^t  he  saw  the  clod  both  before  and 
after  It  fell;  that  a  clod,  when  it  becomes 
exposed  and  is  not  supported.  Is  liable  to  fall 
in  a  certain  length  of  time;  and  that  a  clod 
Is  treacherous  and  apt  to  fall.  He  said  that 
he  examined  the  clod  and  sounded  It  with 
his  rod,  but  the  evidence  Justified  a  conclu- 
sion that  the  appearance  and  condition  of 
the  clod  showed  to  the  mine  examiner  that 
it  was  dangerous.  The  duty  to  make  an  ex- 
amination is  enjoined  by  law,  which  contem- 
plates a  proper  and  sufficient  examination  to 
discover  whether  dangerous  conditions  ex- 
ist, and  If  such  an  examination  would  have 
disclosed  a  dangerous  condition,  a  Jury  is 
justified  in  concluding  either  that  the  exami- 
nation was  not  made,  or  that  it  disclosed  the 
actual  condition,  notwithstanding  the  testi- 
mony of  a  mine  examiner  to  the  contrary. 

[2]  To  prove  the  existence  of  a  dangero'as 
condition  in  the  roof  of  the  mine,  the  plain- 
tiff examined  as  a  witness  A.  W.  Dlmmett, 
the  "buddy,"  who  was  the  only  person  there 
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during  the  forenoon  of  tbe  day  of  the  acci- 
dent. He  testified  that  they  went  Into  the 
room  ahout  8  o'clock  in  the  morning  and 
looked  at  the  roof,  and  there  was  some  loose 
slate  in  the  southeast  comer  of  the  room, 
which  they  took  down;  that  they  tested  the 
slate  with  the  mine  picks  used  in  mining 
coal,  and  it  sounded  solid.  He  did  not  re- 
member how  often  they  tested  the  slate,  but 
he  sounded  the  roof  on  his  side  two  or  three 
times  or  more.  He  did  not  -know  how  many 
times  Blchhorn  sounded  the  roof,  but  when 
he  sounded  it  he  said  it  was  all  right.  They 
tested  the  roof,  after  loading  four  boxes,  be- 
fore loading  the  last  one,  and  it  fell  while 
loading  that  car.  Tbe  material  question  was 
the  condition  of  the  roof  when  examined  by 
the  mine  examiner,  and  tbe  testimony  of 
Dimmett  was  relevant  to  that  question.  The 
test  for  the  admission  of  evidence  Is  whether 
it  tends  to  prove  or  disprove  the  fact  in  is- 
sue, and  the  court  permitted  tbe  plaintUT, 
against  the  objection  of  the  defendant,  to 
prove  by  witnesses  the  condition  of  the  roof 
in  the  room  some  days  before  the  accident, 
and  when  tbe  solid  vein  of  coal  was  In  place 
supporting  the  slate  which  fell.  These  wit- 
nesses testified  to  conditions  of  the  slate 
along  the  east  rib  or  partition  between  the 
rooms  when  the  body  of  the  slate  which  fell 
could  not  be  seen,  but  was  imbedded  in  the 
cross-cut  over  the  coal,  and  they  testified 
about  slate  extending  beyond  the  partition 
wall  at  the  southeast  comer,  where  the  loose 
slate  was  taken  down  by  Eichhom  and  Dim- 
mett before  they  began  wort:,  and  therefore 
was  not  the  cause  of  the  injury.  This  testl- 
~m(H[iy  did  not  tend  to  prove  the  condition  of 
the  roof  and  slate  when  examined  by  the 
mine  examiner  under  changed  conditions, 
some  days  afterward.  In  view  of  the  testi- 
mony of  tbe  mine  examiner  and  Dimmett 
tending  to  prove  a  safe  condition  at  the  time 
of  the  examination,  the  error  in  admitting 
this  testimony  was  prejudicial. 

[3]  The  defendant  submitted  two  proposi- 
tions of  law,  which  were  refused  by  the 
court,  the  substance  of  which  wma  that  if  tbe 
mine  examiner  examined  the  working  place, 
and  it  appeared  from  such  examination, 
made  by  a  sounding  rod,  to  be  safe  and  solid, 
and  if  it  was  solid  and  safe  after  four  boxes 
of  coal  bad  been  loaded  up  and  within  a 
short  time  before  the  slate  fell,  the  plaintifT 
could  not  recover.  There  was  evidraice  for 
the  i^alntiff  by  men  experienced  in  mining 
that  the  slate  was  brittle^  and  of  a  kind, 
character,  and  composition  which  is  liable  to 
fall  at  any  time  without  notice,  although  it 
appeared  to  be  solid;  that  sometimes  loose 
slate  of  that  kind  would  fall  after  the  coal 
had  been  taken  out,  and  sometimes  it  would 
not;  that  this  was  what  was  called  "rotten" 
slate,  which  might  stay  up  for  some  time  or 
fall  without  warning;    and  that  there  was 


always  danger  of  its  falling.  The  proposi- 
tions of  law  both  stated  that  if  the  hypothe- 
sis of  fact  existed  plaintiff  could  not  recover, 
and  the  court  did  not  err  in  refusing  them, 
because  they  ignored  the  evidence  wlilch 
tended  to  prove  that  the  examination  showed 
a  condition  of  the  roof  where  the  slate,  al- 
though solid,  was  liable  to  fall  at  any  time, 
and  therefore  the  condition  was  dangerous. 

The  Judgments  of  the  Appellate  Court  and 
the  circuit  court  are  reversed,  and  the  cause 
is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


(288  lu.  «a> 
SPIEGEL'S  HOUSE  FURNISHING  CO.  T. 
INDUSTRIAL  COMMISSION  et  aL 
(No,  12503.) 

(Supreme  Court  of  Illinois.    June  18,  1919.) 

1.  Evidence  <8=>128,   817(18)— Rbb   GESTiB— 
Heabbat— Statements  to  Physician.       ' 

Where  an  employ^  died  from  an  infected 
wound  in  his  arm,  evidrace  of  his  statements  to 
his  physician  and  his  wife  that  he  suffered  the 
wound  while  in  the  service  of  his  employer  is 
incompetent  in  a  proceeding  under  the  Work- 
men's (Compensation  Act,  being  hearsay  and  not 
falling  xmder  the  rule  allowing  evidence  of  dec- 
larations by  one  injured  to  his  attending  physi- 
cian, when  they  relate  to  his  sufFering,  etc. 

2.  Masteb  and  Sebvant  <8t=>417(7)  —  Wobk- 
ken'b  Compensation  Law— Review. 

Under  Workmen's  Compensation  Act,  the 
circoit  court  and  the  Supreme  Court  can  only 
pass  on  questions  of  law,  and  cannot  reverse 
an  award  of  tbe  Industrial  Commission  for  ia- 
sufficieflcy  of  evidence,  unless  there  was  no  com- 
petent evidence  in  the  record  tending  to  support 
the  award. 

3.  (TOBONXBS  ^S'S— JXTSICIAI,  FoWKBS. 

Under  tbe  laws  of  Illinois  a  ooroner  has  no 
judicial  power ;  such  power  being  vested  by  the 
Constitution  in  courts  thereby  created. 

4.  Judoment  «=9707— CoNcxusrvENKSS— Pbe- 
80N8  Not  Pabtieb. 

The  most  solemn  finding  or  Judgment  of 
court  is  not  admissible  against  a  litigant,  either 
as  res  judicata  or  estoppel  by  verdict,  nnless  ha 
was  a  party  to  that  judgment 

6.  Gobonebb  ^=>22  —  Vebdiotb  —  Evidknos— 
Admisbibiuit. 

A  coroner's  verdict  as  to  the  cause  of  the 
death  of  a  servant  is  not  competent  evidence  in 
a  proceeding  against  tbe  employer  for  compen- 
sation under  tbe  Workmen's  Compensation  Act, 
for  the  employer  is  not  a  party  to  the  coroner's 
investigation,  nor  is  the  coroner  a  judicial  offi- 
cer; hence  in  such  proceeding  an  award  against 
the  employer  must  be  reversed,  where  there  was 
no  competent  .evidence,  other  than  the  coroner's 
verdict,  that  the  injury  occurred  in  the  course 
of  employment 


«=>For  otber  cases  see  same  topic  and  KEY-NUXnER  ID  all  Ker-Numbered  Digests  and  Indexes 
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6.  COUBTS  «=»90(^— PBKCEDKNTS— SXilXB  Dk- 
CIEIS. 

.  Rulings  on  the  admissibility  of  docnments 
as  evidence  ought  to  be  followed,  unless  they 
are  manifestly  wrong,  in  which  case  they  may 
and  shoald  be  changed. 

Error  to  Circuit  Court,  Cook  County;  Os- 
car M.  Torrlson,  Judge. 

Claim  by  Katberlne  Jarrett  Cloyes,  adtDin- 
Istratrlx  of  the  estate  of  Harry  J.  Cloyes, 
against  the  Spiegel's  House  Fumlsblng  Com- 
pany, employer,  for  compensation  under  the 
Workmen's  Compensation  Act  for  the  death 
of  her  Intestate.  An  award  of  the  Industrial 
Commission  was  affirmed  by  the  circuit  court, 
and  the  employer  brings  error.  Reversed 
and  ronanded. 

Frank  M.  Cox  and  Albert  N.  Powell,  both 
of  Chicago,  for  plaintiff  In  error. 

Norman  O.  Collins,  of  Chicago,  for  defend- 
ants In  error. 

DUNCAN,  J.  The  circuit  court  of  Cook 
county  confirmed  an  award  by  the  Industrial 
Commission  under  the  Workmen's  Compen- 
sation Act  (Hurd's  Rev.  St.  1917,  c  48,  SJ 
126-152h),  on  the  application  of  Katherine 
Jarrett  Cloyes,  administratrix  of  the  estate 
of  Harry  J.  Cloyes,  deceased,  and  certified 
that  the  cause,  in  its  (pinion,  is  one  to  be  re- 
viewed by  this  court. 

The  evidence  produced  before  the  Indus- 
trial Commisalon  was  in  substance  the  fol- 
lowing: Harry  J.  Cloyes  was  a  regular  em- 
ploy6  of  Spiegel's  House  Furnishing  (Compa- 
ny. The  last  day  he  worked  for  his  employ- 
er was  Tuesday,  June  20,  1916.  The  nest 
day  he  was  not  feeling  well,  and  remained  at 
his  home  and  took  medicine  for  a  cold.  He 
had  fever,  his  temperature  being  about'  100 
degrees,  and  it  so  continued  until  Thursday, 
when  a  physician  was  called  for  the  first 
time.  The  physician  thought  probably  that 
he  had  "grippe  "  but  called  again  on  Friday, 
when  Cloyes  showed  him  an  abrasion  on  his 
arm,  over  which  a  scab  had  formed  about 
the  size  of  a  nickel,  and  there  was  a  slight 
redness  of  the  skin  around  the  scab.  The 
doctor  did  not  that  day  attribute  the  condi- 
tton  of  his  patient  to  the  injury  on  his  arm. 
On  Saturday  the  doctor  found  the  skin 
around  the  scab  was  much  redder  la  ap- 
pearance and  that  it  had  spread  in  every  di- 
rection. He  testified  that  it  was  apparent 
that  the  Injury  was  caused  by  an  external 
blow,  and  that  the  trouble  was  Infection 
from  the  injury  on  the  arm,  and  that  the 
arm  was  swollen;  that  on  Sunday  the  pa- 
tient's condition  was  worse,  and  continued  to 
grow  worse  until  Monday,  when  he  was  sent 
to  a  hospital  and  an  operation  was  perform- 
ed on  the  same  day ;  that  he  died  two  hours 
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after  the  operation,  and  that  his  death  was 

caused  by  septicemia,  produced  by  infection 

of  the  wound. 

No  one  saw  Cloyes  receive  the  injury,  and 
he  did  not  tell  his  employer  or  any  of  bis 
fellow  onployes  about  receiving  it  The  only 
proof  that  the  Injury  arose  out  of  and  in  the 
course  of  his  employment  was  (1)  the  testi- 
mony of  his  widow  and  of  his  physician  that 
he  told  them  he  received  his  injury  at  his 
employer's  store,  while  passing  through  a 
narrow  aisle,  while  showing  customers  goods 
in  plaintiff  in  error's  storey  and  by  striking 
his  arm.  Just  above  the  elbow,  against  the 
sharp  corner  of  a  dresser ;  and  (2)  the  coro- 
ner's verdict  redtlng  that  Cloyes  came  to  his 
death  June  26,  1916,  from  septicemia,  due  to 
an  infected  wound  of  the  right  arm,  received 
at  Spiegel's  House  Furnishing  Company  whil» 
In  the  employ  of  said  company  as  a  sales- 
man, by  striking  his  arm  against  a  dresser. 
Plaintiff  in  error  objected  to  the  evidence  of 
the  widow  and  the  physician  and  the  coro- 
ner's verdict  as  hearsay  evidence  and  as  in- 
competent 

Cloyes  left  surviving  him  as  dependents  a 
minor  son  and  his  widow.  He  and  plalntUt 
1b  error  were  both  operating  under  the  Com- 
pensation Act  and  his  widow  gave  plaintiff 
in  error  notice' ih  apt  time  that  Cloyes  claim- 
ed to  be'  injured  and  the  time  and  manner 
that  he  claimed  to  be  injured. 

The  plaintiff  in  error  ofCered  the  tran- 
script of  the  testimony  taken  before  Jthe  coro- 
ner's Jury  for  the  sole  purpose  of  showing 
that  the  verdict  was  based  on  the  same  hear- 
say evidence  of  the  same  witnesses  heard 
before  the  Industrial  Commission,  and  on  no 
other  testimony.  That  evidence  clearly  prov- 
ed Its  contention  that  it  was  hearsay  testt 
mony,  and  the  same,  In  substance,  as  the  evi- 
dence of  the  widow  and  the  physician,  which 
was  objected  to  as  hearsay  and  as  incompe- 
tent 

[1]  The  sole  question  raised  in  this  case  is 
whether  or  not  there  is  any  competent  evi- 
dence in  the  record  showing  that  the  death 
of  Cloyes  was  caused  by  an  injury  which 
arose  out  of  and  In  the  course  of  his  employ- 
ment. The  oral  testimony  bearing  upon  that 
question,  heard  before  the  arbitrator,  and  the 
Industrial  Commission  over  the  plaintiff  in 
error's  objection,  was  hearsay  and  incompe- 
teiit  That  testimony  consisted  of  statements 
of  the  witnesses  of  what  the  deceased  told 
them  about  when,  where,  and  how  he  receiv- 
ed the  injury,  and  what  he  was  doing  at  that 
tlma  No  one  testified  who  had  any  knowl- 
edge of  those  facts,  except  from  the  state- 
ments made  to  them  by  the  deceased.  Dec- 
larations made  by  one  injured,  to  his  attend- 
ing physician,  are  admissible  when  they  re- 
late to  the  part  of  his  body  injured,  his  suf- 
fering, symptoihs,  and  the  like,  but  not  If 
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they  relate  to  the  canse  of  the  Injury.  This 
rale  Is  more  rlgoronsly  enforced  when  ap- 
plied to  lay  witnesses.  Chicago  &  Alton 
RaUroad  C!o.  v.  Industrial  Board,  274  111.  336, 
lis  N.  B.  629. 

[2-8]  If  the  coroner's  verdict  In  this  case 
Is  held  to  be  competent  evidence,  It  Is  as 
clear  as  any  proposition  can  well  be  made 
that  plaintiff  in  error  Is  to  be  held  liable  up- 
on the  declarations  of  Gloyes,  now  deceased, 
made  at  a  time  when  he  was  a  real  party  in 
Interest  and  in  his  own  interest,  and  without 
the  sanction  of  an  oath,  and  under  circum- 
stances that  the  detilaratims  could  not  possi- 
bly be  met  or  refuted  by  plaintiff  in  error  by 
other  evidence,  or  even  by  the  right  of  cross- 
examination.  Tills  is  so  because  the  circuit 
court  and  this  court,  under  our  Compensa- 
tion Act,  can  only  pass  upon  questions  of 
law,  and  cannot  reverse  the  order  of  the  In- 
dustrial Commission  for  insufficiency  of  the 
evidence,  unless  we  can  say  that  there  Is'no 
competent  evidence  in  the  record  tending  to 
support  such  order.  It  is  equally  clear  that 
there  was  no  competent  evidence  before  the 
coroner's  Jury  or  the  Industrial  Commission 
showing  or  tending  to  show  that  the  injury  to 
the  deceased  arose  out  of  and  in  the  course 
of  his  employment,  unless  we  hold  that  the 
unsupported  verdict  of  the  coroner's  jury  is 
competent  evidence  for  such  purposef.  Plain- 
tiff in  error  was  not  a  party  to  the  proceed- 
ings before  the  coroner's  jury,  was  not  pres- 
ent and  had  no  right  to  be  present  or  repre- 
sented in  that  proceeding,  had  no  choice  or 
right  of  choice  in  the  selection  of  the  Jury, 
did  not  cross-examine  and  had  no  right  to 
cross-examine  the  witnesses  before  that  Jury, 
or  to  contradict  the  evidence  tending  to  prove 
the  liability  against  It,  which  it  is  claimed 
the  verdict  of  that  Jury  now  establishes.  To 
hold  that  that  verdict  has  that  effect  is  to 
condemn  plaintiff  in  error  without  a  hearing 
and  to  violate  the  most  elementary  andT 
sacred  rules  for  the  administration  of  jus- 
tice between  private  individuals  guaranteed 
by  our  laws  and  our  Constitutions,  both  state 
and  national.  t 

The  injustice  and  the  out-and-out  vidous- 
ness  of  such  a  holding  will  more  strikingly 
appear  to  all  minds.  If  we  but  consider  that 
we  may  at  any  time  have  another  state  of 
facts  in  a  case  that  would  defeat  the  rights 
of  the  widow  and  children  of  the  deceased 
Injured  employe  by  a  similar  holding.  Let 
us  suppose  that  the  deceased  party  was  kill- 
ed outright  by  revolving  machinery  while  at 
work  at  his  employment,  and  was  never  able 
to  state  how  the  injury  occurred;  that  the 
superintendent  of  the  employer  and  one  oth- 
er fellow  employe  were  the  only  eyewitnesses 
to  the  injury ;  that  the  superintendent  made 
declarations  of  the  facts  that  showed  de- 
ceased was  not  injured  while  working  at  his 
employment,  or  l^  reason  of  such  employ- 


ment, and  died  before  be  could  testify ;  that 
a  coroner's  jury  was  impaneled,  and  the  dec- 
larations of  the  deceased  superintendent 
were  put  in  evidence  before  the  Jury  by  some 
attorney  representing  the  employer,  and  that 
the  widow  and  childi%n's  interests  were  not 
there  represented,  and  that  the  fellow  «n- 
ployfi  did  not  testify  before  the  coroner's 
Jury,  and  that  the  coroner's  jury  returned  a 
verdict  that  deceased  was  killed  by  some  oth- 
er agency  not  connected  with  his  employment, 
and  completely  exempted  the  employer  from 
all  blame  or  connecticm  with  the  death  of 
the  employe.  We  can  readily  understand 
that.  If  the  verdict  of  the  coroner's  Jury  fur- 
nishes such  convincing  proof  of  the  facta 
therein  found  as  is  evinced  by  this  record, 
the  widow  and  children  in  the  case  Just  sup- 
posed might  be  defeated  in  the  contest  before 
the  Industrial  Commission  by  the  introduc- 
tion of  the  coroner's  verdict,  although  the 
fellow  emi^oye  might  appear  and  testify, 
and  particularly  if  the  employer  was  able  to 
offer  the  testimony  of  several  witnesses 
whose  testimony  tended  strongly  to  lmpee<^ 
his  evidence.  On  a  review  of  such  a  case, 
this  court  and  the  circuit  court  would  be 
powerless,  under  the  law,  to  weigh  the  evi- 
dence and  to  pass  on  Its  weight  It  is  ap- 
parent that  the  result  of  holding  a  coroner's 
verdict  competent  evidence  in  such  a  case 
will  result  in  substituting  coroner's  verdicts 
and  holdings  that  the  Injury  to  the  deceas- 
ed employe  arose  out  of  and  in  the  course  of 
his  employment  for  those  of  the  Industrial 
Commission,  and  in  direct  contravention  of 
the  very  spirit  and  express  provisions  of  tho 
Workmen's  Compensation  Act. 

The  foregoing  conclusions  teaat  no  reflex 
Hon  upon  the  coroner  or  his  Juries.  They 
are  not  supposed  to  be  men  educated  In  the 
law. .  They  do  their  duty  as  they  understand 
it.  The  chief  blame  for  such  results  cannot 
be  placed  on  the  Industrial  Commission. 
Such  results  have  been  made  possible  by  the 
previous  holdings  of  this  court,  in  many 
cases  of  various  character,  that  the  verdict 
of  a  coroner's  Jury  is  admissible  in  such 
cases  between  private  citizens  as  prima  facie 
evidence  to  establish  any  fact  or  facts  which 
our  statute  requires  such  juries  to  find  when 
Impaneled  by  the  coroner,  if  such  fact  or 
facts  are  material  In  the  trial  of  such  cases. 
Our  statute  requires  that  every  coroner, 
whenever  and  as  soon  as  he  knows  or  Is  In- 
formed that  the  dead  body  of  any  person  Is 
found  or  lying  within  bis  county,  supposed 
to  have  come  to  his  or  her  death  by  violence, 
casualty,  or  any  undue  means,  shall  repair 
to  the  place  where  the  dead  body  is,  take 
charge  of  the  same,  forthwith  summon  a 
jury,  and  swear  them  to  diligently  make  the 
inquiries  required  by  the  statute,  and  to  de- 
liver to  him  a  true  Inquest  thereof.  The 
jurors  are  required  to  inquire  how,  in  what 
manner,  and  by  whom  or  what  th».  said  body 
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came  to  its  deatb,  and  of  all  the  facts  of  and 
concerning  the  same,  together  with  all  ma- 
terial circumstances  In  any  wise  related  to 
or  connected  with  said  death,  and  to  make 
up  and  sign  a  verdict  or  true  Inquest. 

For  almost  30  years,  as  already  indicated, 
this  court  has  held  that  the  verdict  of  the 
coroner's  jury  was  admissible  either  for  the 
plaintiff  or  the  defendant  in  a  ciTU  suit  for 
the  purpose  of  showing  prima  facie  some  fact 
or  facts  found  by  the  Jury  and  appearing 
on  the  face  of  the  inquest,  when  the  proof  of 
such  fact  or  fticts  is  material  to  some  issue 
In  the  dvll  suit.  We  have  held  that  such 
verdicts  were  competent  to  prove  prima  facie 
suicide  of  the  assured  in  suits  on  insurance 
policies.  United  States  Life  Ins.  Co.  v. 
Vocke,  129  111.  557,  22  N.  B.  467,  6  L.  B.  A. 
66;  Grand  Lodge,  I.  O.  M.  A.  v.  Wletlng,  168 
IlL  408,  48  N.  E.  5»,  61  Am.  St  Bep.  123; 
Knights  Templars'  Indemnity  Co.  v.  Crayton, 
209  111.  550,  70  N.  B.  1066.  In  Pyle  v.  Pyle, 
158  lU.  289,  41  N.  B.  999,  the  case  was  a 
Mil  to  construe  a  will,  and  on  the  issue  of  In- 
sanity of  the  testator  the  coroner's  verdict 
that  testator  snicided  was  held  admissible. 
The  issue  in  a  suit  for  damages  for  assault 
and  battery  was  whether  or  not  defendant 
was  guilty  of  unlawful,  willful,  and  wanton 
conduct,  and  the  holding  was  that  the  verdict 
ot  the  coroner's  Jury  that  the  defendant 
fired  the  shot  that  killed  the  deceased,  but 
was  Justified  in  the  act,  was  competent  on 
that  issue.  Foster  v.  Shepherd,  258  III.  164, 
101  N.  E.  411,  45  U  B.  A.  (N.  S.)  167,  Ann. 
Cas.  1914B,  672.  In  other  suits  for  negli- 
gently causing  death  it  has  been  frequently 
held  that  the  Inquest  of  the  coroner  is  ad- 
missible to  show  prima  facie  how  and  by 
what  means  the  deceased  came  to  his  deatb, 
and  any  other  matter  properly  before  the 
coroner  and  appearing  on  the  face  of  the 
inquest  Novltsky  v.  ECnlckerbocker  Ice  Co., 
276  111.  102,  114  N.  E.  545;  StoUery  v.  Cice- 
ro Street  Railway  Co.,  243  HL  290,  00  N.  B. 
709.  It  is  said  in  the  Novltsky  Case  that  it 
is  not  within  the  province  of  the  coroner's 
Jury  to  fix  the  civil  liability  of  any  one 
gTowing  out  of  an  accident  resulting  In 
deatb,  except  in  so  far  as  the  finding  requir- 
ed to  be  made  by  the  statute  may  have  such 
effect  In  Devlne  v.  Brunswlck-Balke-Col- 
lender  Co.,  270  HI.  604,  110  N.  E.  780,  Ann. 
Cas.  1917B,  887,  for  negligently  causing  the 
death  of  a  chUd  in  driving  an  auto  truck, 
the  holding  is  that  the  verdict  of  the  coro- 
ner's Jury,  finding  that  the  driver  of  the  truck 
"was  blameless  for  this  unfortunate  occur- 
rence, and  we  therefore  recommend  his  dis- 
charge from  farther  custody,"  was  admissi- 
ble, because  the  question  whether  or  not  the 
driver  was  blameless  was  an  essential  matter 
before  the  coroner's  Jury  for  th^r  investiga- 
tion, and  a  proper  matter  to  be  Included  in 
their  verdict 

Under  the  Workmen's  Compensation  Act, 
our  holdings  have  been  that  the  coronas 
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verdict  at  the  inquest  on  the  body  of  the  em- 
ploy6  is  admissible  in  evidence  in°  a  case  for 
compensation  for  death  of  the  employe,  and 
Is  prima  facie  evidence  tending  to  prove  the 
cause  of  death  and  of  the  facts  therein. re- 
cited, showing  that  the  «nploy6  received  his 
injury  In  the  course  of  his  employment.  Ar- 
mour &  Co.  V.  Industrial  Board,  273  111.  690, 
113  N.  E.  138 ;  Ohio  Building  Vault  OO.  v. 
Industrial  Board,  277  111.  96,  115  N.  B.  149; 
Morris  &  Co.  v.  Industrial  Board,  284  ID.  67, 
119  N.  E.  944,  L.  E.  A.  1918E,  919.  In  the  last 
case  cited  it  is  held  that  the  statute  made  It 
the  duty  of  the  coroner  to  hold  an  Inquest 
when  informed  that  it  was  supposed  the 
deceased  had  come  to  his  death  by  casualty, 
and  that  casualty  means  chance,  accident 
contingency,  etc.  In  Albaugh-Dover  Co.  v. 
Industrial  Board,  278  lU.  179,  116  N.  B.  834, 
the  holding  Is  that  where  the  employ^  dies 
of  tuberculosis  of  long  standing,  and  there 
Is  no  supposition  that  he  came  to  his  death 
by  violence,  casualty  or  any  undue  means, 
the  coroner  was  not  authorized  to  hold  an 
Inquest  and  that  the  verdict  of  the  coroner's 
Jury  was  not  admissible.  In  Peoria  Cord- 
age Co.  V.  Industrial  Board,  284  111.  90,  119 
N.  E.  996,  L.  R.  A.  1918B,  822,  it  was  positive- 
ly held  that  a  finding  by  a  coroner's  Jury 
that  the  death  of  an  employe  resulted  from 
an  injury  while  in  the  discharge  of  his  duty 
as  an  employe  of  a  certain  employer  is  be- 
yond the  province  of  the  coroner's  Jury.  It 
was  further  held  in  that  case  that.  In  any 
case  where  the  coroner  is  authorized  to  act 
his  authority  is  limited  to  an  inquiry  into 
the  physical  facts,  and  to  obtaining  evidence 
for  the  apprehension  of  any  person  Implicat- 
ed in  the  commission -of  a  crime,  and  the 
verdict  of  his  Jury  is  not  admissible  to  fix 
dvll  liability,  "except  in  so  far  as  a  legiti- 
mate finding  of  physical  facts  *  *  *  may 
have  that  effect"  It  is  apparoit  that  this 
dedsion  is  not  in  accord  with  the  prindplee 
announced  and  with  the  condusions  readied 
in  Armour  &  Co.  v.  Industrial  Board,  supra, 
and  Morris  ft  Co.  v.  Industrial  Board,  supra; 
but  we  think  that  the  above  holdings  In  that 
case  state  the  law  as  it  should  be,  except 
80  far  as  it  is  qualified  by  tbe  above  danse 
in  quotation  marka 

The  dedslons  of  this  court  prior  to  the 
Peoria  Cordage  Co.  Case  have  been  uniform 
in  their  holdings.  The  departure  In  that 
case  from  those  holdings  resulted  by  reason 
of  the  conclusion  of  this  court  that  our  for- 
mer decisions  were  wrong  in  prindple,  al- 
though uniform  and  consistent  with  the 
views  of  the  court  therein  announced.  The 
coQrt  la  of  the  opinion  that  it  should  be  no 
longer  tbe  policy  of  this  state  and  the  holding 
of  this  court  that  a  coroner's  verdict  or  in- 
quest should  be  admissible  as  evidence  in 
dvll  suits  for  the  purpose  of  establishing 
personal  liability  against  any  individual  In 
cases  where  the  death  of  any  person  la  iHfot- 
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«d  or  to  establish  a  defense  to  suCh  a  suit, 
Or  for  the  purpose  of  establishing  other  is- 
snes  between  private  litigants  of  the  nature 
Indicated  In  the  cases  Just  reviewed.  There- 
.  fore  all  of  the  foregoing  cases,  and  all  other 
cases  of  this  court  containing  similar  hold- 
ings, are  as  to  such  holdings  expressly  over- 
ruled. We  are  moved  to  do  this  for  several 
reasons.  A  review  of  the  above  cases  clear- 
ly discloses  that  many  of  the  cases,  If  not 
all  of  them,  have  been  largely  controlled  by 
the  admission  In  evidence  of  the  verdicts 
of  the  coroner's  Jury,  and  In  many  of  them 
such  verdicts  have  furnished  the  sole  evi- 
dence to  establish  liability.  As  a  conse- 
quence of  such  practice  there  has  resulted  in 
this  state  a  race  and  scramble  by  litigants 
to  secure  a  favorable  fcoroner's  verdict  that 
would  Influence  or  control  in  case  a  civil  suit 
should  be  brought  to  establish  a  dalm  by 
reason  of  death.  It  is  not  intimated  here 
that  plaintiffs  prosecuting  such  suits  have 
offended  more  in  this  particular  practice 
than  defendants  who  are  sued  In  such  suits, 
and  it  la  believed  that  the  facts  would  dis- 
close that  both  are  alike  guilty.  It  cannot 
be  questioned  that  as  a  result  of  such  prac- 
tice the  coroner's  verdict  in  many  cases  has 
been,  and  will  continue  to  be,  a  mere  trap, 
-or  device  for  the  purpose  of  catching  the 
unwary  in  such  suits,  and  that  public  inter- 
ests Intended  to  be  served  by  coroner's  in- 
quests may  not  be  so  well  guarded  as  tbey 
otherwise  would  be. 

The  allowance  of  coroher's  verdicts  as  evi- 
dence in  dvil  suits  is  wrong  in  principle,  and 
necessarily  results  In  much  injustice  to  litl- 
ganta  A  coroner,  under  our  law,  has  uo  Ju- 
dicial iwwer.  Such  power  is  vested  by  the 
Constitution  in  the  courts  thereby  created. 
Peoria  Cordage  Co.  v.  Industrial  Board,  su- 
pra. At  common  law  the  office  of  coroner 
was  judicial  in  its  nature.  But  if  he  were  a 
Judidal  officer.  Invested  with  Judicial  powers 
and  duties,  we  are  unwilling  to  i'nrther  in- 
dorse the  holding  that  any  litigant  should  be 
hound  by  the  verdict  of  a  coroner's  jury  tn 
whose  inquest  he  had  no  right  to  participate 
and  did  not  do  so.  The  most  solemn  finding 
or  Judgment  of  a  court  is  not  admissible 
against  a  litigant,  either  as  res  Judicata  or  as 
an  estoppel  by  verdict,  unless  he  was  a  party 
to  that  Judgment.  Cliicago  Title  4k  Trust  Co. 
v.  Storage  Co.,  260  ni.  486,  103  N.  E.  227. 
The  rule  has  always  been  recognized  that  no 
person  shall  be  affected  by  any  judicial  In- 
vestigation to  which  he  is  not  a  party,  unless 
Ua  relation  to  some  of  the  parties  was  such 
as  to  make  him  responsible  for  the  final 
result  of  the  litigation.  1  Freeman  on  Judg- 
ments, {  154. 

It  is  a  well-known  and  well-recognized 
rule  that  the  evidence  of  a  witness  or  wit- 
nesses, dead  or  aUve,  in  any  suit,  although 
prosecuted  to  final  Judgment,  is  not  admls- 
dble  against  any  third  party  in  another  suit 


who  was  not  a  party  to  such  judgment  The 
main  ground  upon  which  this  rule  is  based 
is  that  such  third  party  had  no  right  of 
cross-examination  of  such  witness  or  wit- 
nesses. The  evidence  of  witnesses  before  the 
coroner's  jury,  dead  or  living,  is  not  admissi- 
ble against  either  party  in  a  dvil  suit  for 
damages,  and  for  the  same  reasons  above 
given.  Pittslrarg,  Clndnnatl  &  St  Louis 
Railway  Co.  v.  McGrath,  115  ni.  172,  8  N.  E. 
439;  Knights  Templars'  Indemnity  Go.  v. 
Crayton,  supra.  If  the  evidence  of  the  wit- 
nesses before  the  coroner's  jury  Is  not  re- 
ceivable against  a  party  In  the  dvil  suit 
growing  out  of  the  death  of  the  party  over 
whose  body  the  inquest  la  held,  and  the 
Judgment  and  findings  of  a  court  in  another 
suit  concerning  the  same  death  are  not  ad- 
missible, there  Is  no  sound  reason.  In  our 
judgment  why  the  Inquest  of  a  coroner 
ought  to  be  admissible  to  prove  prima  fftde 
or  otherwise,  any  issue  in  such  case. 

So  far  as  we  have  investigated,  only  two 
other  states  in  this  country,  Iowa  and  Mis- 
sissippi, have  adopted  the  same  rule  as  has 
this  court  with  reference  to  the  admissibility 
of  the  inquest  of  the  coroner's  jury  as  evi- 
dence in  such  cases.  Metzradt  v.  Modem 
Brotherhood,  112  Iowa,  522,  84  N.  W.  408; 
Mittelstadt  v.  Modem  Woodmen,  143  Iowa, 
186,  121  N.  W.  803,  136  Am.  St  Rep.  765; 
Tomlinson  v.  Sovereign  Camp,  160  Iowa, 
472,  141  N.  W.  950 ;  Supreme  Lodge  Kni^ts 
of  Honor  v.  Fletcher,  78  Miss.  877,  28  South. 
872,  20  South.  523.  In  the  Iowa  cases  the 
admissibility  of  the  verdict  or  inquest  was 
not  questioned  by  the  parties.  In  the  Iowa 
case  last  above  dted  the  court  indicates  that 
it  might  have  ruled  otherwise  if  objections  to 
the  evidence  had  been  raised.  The  dedded 
Weight  of  the  authorities  In  this  country  is 
against  the  admissibility  of  such  a  verdict 
as  evidence,  ^tna  Life  Ins.  Co.  v.  Milward 
(Ky.)  68  L.  B.  A.  285,  note  296;  State  v.  Cedl 
County,  54  Md.  426 ;  Dougherty  v.  Padfic  Mu- 
tual Ufe  Ins.  Co.,  154  Pa.  385,  25  Atl.  730; 
Memphis  &  C.  Railroad  Co.  v.  Womack,  84 
Atl.  149,  4  South.  618;  Krogh  v.  Modem 
Brotherhood,  163  Wis.  397.  141  N.  W.  276,  45 
l:  B.  A.  (N.  S.)  404 ;  Wasey  v.  Traveler's  Ina 
Co.,  128  Mich.  119,  85  N.  W.  459;  Oo^  v. 
Royal  Tribe,  42  Or.  365, 71  Pac.  73,  60  L.  B.  A. 
620,  95  Am.  St  Rep.  752 ;  Germanla  Life  Ins. 
Co.  V.  Boss-Lewhi,  24  Cola  43,  51  Pac.  488, 
65  Am.  St  Rep.  215;  Sullivan  v.  SeatUe 
Electric  Co.,  61  Wash.  71,  97  Pac.  1109,  130 
Am.  St  Rep.  1082;  In  re  Dolbeer's  Estate, 
149  Cal.  227,  86  Pac.  695,  0  Ann.  Cas.  795; 
Chambers  ▼.  Modem  Woodmen,  18  S.  D.  173, 
00  N.  W.  1107;  Walden  ▼.  Bankers'  Lite 
Ass'n,  80  Neb.  546,  131  N.  W.  062 ;  Boehme 
V.'  Sovereign  Camp,  98  Tex.  376,  84  S.  W.  422, 
4  Ann.  Cas.  1019. 

[6]  No  court,  we  believe,  has  gone  farther 
than  this  court  to  maintain  the  maxim  or 
doctrine  of  stare  dedsis,  when  the  queetl(Hui 
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Sledded  affect  tbe  validity  and  control  the 
construction  of  contracts,  or  where  the  mles 
announced  have  become  mles  of  property. 
Rulings  on  the  admissibility  of  certain  docu 
ments  as  evidence  of  the  character  here  coU' 
sldered,  or  mere  questions  of  procedure, 
ought  to  be  followed,  unless  they  are  manl 
festly  wrong,  but  may,  and  should,  he  chang- 
ed when  the  ends  of  justice  and  the  public 
good  will  be  better  served.  Rich  v.  City  of 
Chicago,  59  IlL  286 ;  2  Lewis'  Sutherland  on 
Stat  Const  S§  480-614. 

It  will  not  be  necessary  to  further  discuss 
the  questions  raised  relating  to  the  coroner's 
verdict  in  question,  as  the  court  holds,  for 
the  foregoing  reason,  that  the  verdict  was 
not  admissible  In  evidence  for  any  purpose. 
There  is  no  competent  evidence  In  the  record 
tending  to  prove  that  the  Injiny  to  the  de- 
ceased arose  out  of  and  in  tbe  course  of  bis 
employment 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  tbe  award  set  aside,  and  the 
cause  is  remanded  to  that  court  for  such 
farther  proceedings  authorized  by  law  as 
may  be  desired. 

Reversed  and  remanded. 


(m  Mass.  ISO 

CROWBLI/  et  al.  v.  DAVIS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Barnstable.     June   4,   1019.) 

1.  Wru^s  «=»366  —  Pbobatb  —  AppKAir-Dis- 

CRETION    OF   COUBT—STATDTK. 

The  discretionary  power  vested  in  the  Su- 
preme Judicial  Court  under  Rev.  Laws,  c.  162, 
i  13,  to  allow  entry  and  proBecntlon  of  appeal 
from  a  decree  of  the  probate  court  allowing  an 
Instrument  as  the  last  will  of  a  decedent  held 
not  to  be  said  to  have  been  improperly  ezer- 
eised. 

2.  Wills  «=»359  —  Pbobatb— Right  to  Ap- 
PKAi/— "Persons  Agorikved"— Statutk. 

Petitioners  under  Rev.  Laws,  c  162,  S  18i 
for  permiafiion  to  enter  and  prosecute  an  ap- 
peal from  a  decree  of  the  probate  court  allow- 
ing a  certain  instrument  as  the  last  will  of  a 
decedent,  are  "aggrieved,"  within  tbe  statute, 
as  a  matter  of  law,  if  the  Will  as  allowed  by  the 
probate  court  wrongfully  deprives  them  of  what 
they  would  otherwise  take  under  an  earlier  wilL 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aggriev- 
ed Party.] 

8.  Wnxs  «=9229  —  CoirrasT  or  Pbobaix— 
"Pebbon  Interestkd"  ob  Aogbibtxd— Px- 
CUNIABT  Interest. 
The  interest  entitling  a  person  interested 
or  a  person  aggrieved  by  statute  to  contest  a 
will   must  be  a   direct  pecuniary  interest  af- 
fected by  the  probate  of  the  will. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est] 


4.  Wills  4=9229— Right  to  Oontbst— Lbga- 

TBE8  UNDEB  PBIOB  WHX. 

Legatees  under  an  earlier  will  are  entitled 
to  contest  a  later  wUl,  to  establish  their  rights. 

Appeal  from  Supreme  jadidal  Court 
Barnstable  County. 

Petition  by  Hiram  O.  Orowell  and  others 
against  William  J.  Davis,  for  leave  to  en- 
ter and  prosecute  an  appeal  from  a  decree 
of  tbe  probate  court  allowingj  an  instru- 
ment as  the  last  will  of  Rebecca  H.  Baker. 
From  a  final  decree  permitting  the  appeal, 
Davis  appeals.    Affirmed. 

William  A.  Morse,  of  Boston,  and  Freder- 
ick C.  Swift,  of  Yarmouth,  for  appellant. 

Williajn  D.  Turner,  of  Boston  (Henry  M. 
Hutchlngs,  of  Boston,  of  counsel),  for  appel- 
lees. 

CROSBY,  J.  Tblsls  an  appeal  from  a 
final  decree,  entered  by  a  single  Justice  of 
this  court  upon  a  petition  brought  under 
R.  L.  c.  162,  t  13.  allowing  tbe  peUtloners 
to  enter  and  prosecute  an  appeal  from  a  de 
ci«e  of  the  probate  court  for  the  county  of 
Barnstable,  dated  March  6,  1918,  allowing  a 
certain  instmment  dated  February  18,  1916, 
as  the  last  will  of  Rebecca  H.  Baker,  late 
of  Dennis,  in  tbe  county  of  Barnstable.  An 
appeal  from  tbe  decree  allowing  tbe  will 
has  been  taken  by  an  heir  at  law  of  the 
testatrix  and  is  now  pending;  a  certificate 
under  equity  mle  XXXVI  has  been  Issued 
by  the  Judge  of  probate,  which  recites  that 
tbe  matters  relied  on  by  tbe  aifpellant  are 
deemed  a  proper  subject  for  Judicial  inquiry 
before  a  Jury,  and  issues  for  a  Jury  have 
been  framed  by  a  Justice  of  tliis  court 

The  record  shows  tliat  tbe  testatrix  left 
an  earlier  will,  dated  and  executed  in  the 
year  1906,  bat  that  the  petitioners  had  no 
knowledge  of  its  existence  until  after  the 
time  for  filing  an  appeal  from  tbe  allowance 
of  the  will  of  1916  bad  expired.  It  is  al< 
leged  by  the  petitioners  that  the  later  in- 
strument ougbt  not  to  be  allowed  as  tbe  last 
will  of  tbe  deceased,  because  It  was  not  duly 
executed  by  her  while  of  sound  and  dls- 
postng  mind  and  memory,  and  because  it  was 
obtained  by  fraud  and  undue  influence.  The 
earlier  will  was  filed  in  the  probate  court 
soon  after  it  was  found,  and  a  petition  for 
Its  probate  Is  pending., 

[1]  At  the  hearing  before  tbe  single  Jus- 
tice in  this  case,  copies  of  both  wills  were 
offered  in  evidence,  from  which  It  appears 
that  under  the  will  of  1906  the  petitioner 
Susan  K.  Crowell  was  bequeathed  |15,000 
in  money,  certain  specific  articles  of  person- 
al property,  and  a  wood  lot  In  West  Dennis ; 
while  under  tbe  will  of  1916  she  was  given 
only  a  legacy  of  $10,000.  The  petitioner  Hir- 
am O.  Crowell  under  tbe  1908  will  was  given 
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a  legacy  of  |1,000;  while  under  the  will 
of  1916  he  was  to  receive  nothing.  In  en- 
tering a  decree  upon  the  petition  the  single 
Justice  in  ^ect  ruled  that  the  iKtitloners 
were  persons  "aggrieved"  within  the  mean- 
ing of  R.  L.  c.  162,  S  13;  and  It  must  be 
assumed  that  he  found  the  failure  to  claim 
an  appeal  from  the  decree  of  the  probate 
court  was  without  default  on  their  part  and 
that  Justice  required  a  revision  of  the  case. 
The  discretionary  iwwer  vested  in  the  court 
under  the  statute  (section  13)  cannot  be  said 
to  have  been  Impit^erly  exercised  in  the  case 
at  bar.    Hutchlngs,  Petr.,  122  N.  E.  728. 

[2]  The  question  remains  whether  as  mat- 
ter of  law  the  petitioners  are  persons  "ag- 
grieved" as  that  word  is  used  in  the  stat- 
ute; in  other  words,  is  a  person  who  Is 
named  as  a  legatee  in  an  earlier  will  a  per- 
son "aggrieved"  by  the  allowance  of  a  later 
will,  under  which  he  would  take  nothing 
or  less  than  if  the  earllur  will  were  estab- 
lished? 

This  precise  question  presented  does  not 
appear  to  have  been  decided  by  this  court, 
although  courts  In  many  other  Jurisdictions 
have  determined  that  such  legatees  are  en- 
titled to  appear  and  contest  the  allowance 
of  a  later  wilL 

In  the  case  of  Old  Colony  Trust  Co.  v. 
Bailey,  202  Mass.  283,  88  N.  E.  808,  it  was 
held  by  this  court  that  legatees  are  not  en- 
titled as  of  right  to  petition  for  the  probate 
of  a  wllL  It  was  said  by  Chief  Justice 
Knowlton,  at  page  290  of  202  Mass.,  at  page 
900  of  88  N.  E.,  that— 

"It  is' also  true,  as  a  general  rule,  that  the 
interests  of  legatees  claiming  under  a  will  are 
properly  and  sufficiently  represented. by  the  ex- 
ecutor, and  •  •  •  individual  legatees  are  not 
entitled  as  of  right  to  appear  separately  and  be- 
come parties  to  a  petition  for  the  probate  of  a 
will.  The  representation  of  the  estate  and 
the  conduct  of  the  trial  usually  should  be  left 
to  the  executor.  But  if  it  appears  that  one 
legatee  has  important  interests  adverse  to  those 
of  the  legatees  generally,  or  if  for  any  reason, 
under  the  issues  submitted  to  the  jury,  there  are 
contentions  that  ought  to  be  made  in  support 
of  some  part  of  the  win,  it  is  in  the  discretion 
of  the  presiding  justice  to  allow  parties  differ- 
ently interested  to  appear  and  be  heard  in  sup- 
port of  thar  respective  contentions." 

That  role  does  not  necessarily  apply  to 
a  case  like  the  present,  where  there  are  leg- 
atees under  an  earlier  will  whose  interests 
are  adverse  to  the  allowance  of  the  later 
vrUL  If  the  later  will  is  finally  allowed, 
one  of  the  petitioners  will  take  a  substan- 
tially smaller  portion  of  the  estate  of  the 


deceased  than  she  would  take  if  the  earlier 
will  were  allowed;  while  the  other  peti- 
tioner will  take  nothing,  although  given  a 
substantial  legacy  in  the  earlier  wiU.  Un- 
der these  circumstances,  it  is  manifest  that 
the  petitioners  are  "aggrieved"  as  matter  of 
law  if  the  will  as  allowed  by  the  probate 
court  wrongfully  deprives  them  of  what  they 
would  otherwise  take  under  the  earlier  wHL 
It  is  plain  that  the  executor  of  the  later 
will  cannot  properly  and  sufficiently  repre- 
sent and  protect  the  interests  of  these  petl< 
tioners;  nor  can  the  executor  named  in  the 
earlier  will  protect  and  represent  their  in- 
terests, as  that  will  has  not  been  allowed, 
and  his  petition  to  be  permitted  to  enter 
and  prosecute  an  appeal  from  the  allowance 
of  the  later  will  has  been  denied.  Hutclf 
ings.  Petitioner,  supra. 

The  rights  of  the  petitioners  are  not  pro- 
tected by  the  pending  appeal  of  the  heir  at 
law  of  the  deceased;  he  may  properly  at 
any  time  before  the  issues  have  been  tried 
(if  he  sees  fit  to  do  so)  waive  his  appeal, 
and  that  will  may  be  finally  allowed,  there- 
by leaving  'the  petitioners  without  oppor- 
tunity to  be  heard. 

[3,  4]  Under  statutes  generally  a  proceed- 
ing to  contest  a  will  can  be  maintained  only 
by  a  "i)erson  Interested"  or  by  a  person 
"aggrieved"  at  the  time  the  will  is  admit- 
ted to  probate.  The  interest  must  be  a  di- 
rect pecuniary  Interest  affected  by  the  pro- 
bate of  the  will.  The  Interests  of  the  peti- 
tioners are  such  that  they  may  have  been 
found  to  be  iwrsons  "aggrieved"  by  the  de- 
cree as  matter  of  law.  It  seems  to  be  set- 
tled by  the  great  weight  of  authority  that 
legatees  under  an  earlier  will  are  entitled 
to  contest  a  later  will  to  establish  their 
rights;  and  no  decisions  to  the  contrary 
have  been  called  to  our  attention  nor  have 
we  been  able  to  find  any  to  that  effect. 
Crowley  v.  Farley,  129  Minn.  460,  152  N.  W. 
872;  Kostelecky  v.  Scherbart,  99  Iowa,  120, 
68  N.  W.  591;  In  re  Wynn's  Estate,  193 
Mich.  223,  159  N.  W.  492;  Wolf  v.  BolUug- 
er,  62  lU.  368;  McDonald  v.  McDonald,  142 
Ind.  66,  41  N.  E.  336;  Estate  of  Langley, 
140  Cal.  126,  78  Pac.  824;  Hayle  v.  Hasted, 
1  Curtels,  286;  Urqahart  ahd  Waterman  ▼. 
Pricker,  3  Addams,  56.  See  cases  collected 
in  4X>  Cya  ik  1241,  note.  See,  also.  Ensign 
y.  Faxon,  224  Mass.  -145,  112  N.  E.  948; 
Hayden  v.  Ceown,  122  N.  E.  264;  In  re 
Estate  of  Stewart,  107  Iowa,  117,  77  N.  W. 
674;  Safe  Deposit  &  Trust  Co.  of  Baltimore 
T.  DevUbiss,  128  Md.  182,  97  Aa  86f7. 

Decree  affirmed. 
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BUSH  T.  BOSTON  ELEVATED  BY.  00. 

(Supreme  Judicial  Oourt  of  Massaditisetti. 
Suffolk.    April  17,  1919.) 

1.  Oabbixss    «=>303(7)— Passenoebs— Nkou- 
0ei7ce  of  cond0otob— telrpokabt  stop. 

Where  itreet  car  stopped  temporarily  on  ac- 
count of  blockade,  condnctor  on  rear  platform 
was  not  negli^nt  in  failing  to  warn  passenger 
who  attempted  to  alight,  the  condnctor  not  hav- 
ing given  signal  to  motorman  to  start,  as  he  did, 
and  having  no  reason  to  suppose  car  would 
start. 

2.  CARBIIBS   4t=>303(ll)— PABSENQEBB-rNsaU- 

exNCK  OF  MoTOBMAN— Tempobakt  Stop. 
Where  street  car  stopped  temporarily  on  ac- 
count of  blockade,  and  motorman  bad  no  knowl- 
edge passenger  would  attempt  to  leave  car, 
the  point  not  being  a  regular  stopping  place, 
he  was  not  negligent,  in  starting  car,  in  rela- 
tion to  a  passenger  who  attempted  to  alight, 
though  he  was  given  no  starting  bell  by  conduc- 
tor, which  he  states  he  always  waited  for. 

8.  Cabbiebs   «==>303(11)— Gabbiaoe   of    Pas- 
SENGEBS  —  Invitation  to  Aught  —  Evi- 
dence. 
Tbe  fact  that  two  passengers  on  a  street 
ear  preceded  plaintiff  in  alighting  from  the  car 
when  it  stopped,  the  motorman  thereafter  start- 
ing it  to  plaintiff's  injury,  is  not  in  itself  suf- 
fident  to  show  that  plaintiff  was  invited  to  leave 
the  car  at  the  place  of  stoppage,  which  was  not 
a  regular  stopping  place. 

Exceptions  from  Superior  Oonrt,  Suffolk 
County;  E*raiiklln  O.  Fesseuden,  Judge. 

Action  for  personal  Injuries  by  George  M. 
Bush  against  the  Boston  lUevated  Bailway 
Company.  Verdict  for  plaintiff,  and  defend- 
ant excepts.  Exceptions  sustained,  and  Judg- 
ment entered  for  defendant. 

Clarence  W.  Rowley,  of  Boston,  for  plain- 
tiff. . 

Fletcher  Ranney  and  Thomas  Allen,  Jr., 
both  of  Boston,  for  defendant 


CARROLL,  J.  The  plaintiff  was  injnred 
while  alighting  from  a  car  on  Washington 
street,  Boston,  near  the  comer  of  Harvard 
street  The  car  was  north-bound  and  had 
passed  Bennett  street  where  there  was  a 
white  poet  marking  a  regular  stopping  place. 
The  next  white  post  was  at  Eiieeland  street, 
about  four  hundred  feet  away.  The  plaintiff 
was  employed  near  the  place  of  the  accident 
He  testified  that  the  "car  was  blocked  and 
the  car  stopped  opposite  the  New  Marlboro 
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Hotel;  •  •  •  a  couple  of  people  went 
out  and  the  car  was  stopped,  and  I  says,  'I 
will  get  out  here  now.' "  He  contended  that 
when  he  was  alighting,  the  car  started  and 
he  was  Injured.  The  Jury  found  for  tbe 
plaintiff. 

The  evidence  was  conflicting  on  many  ma- 
terial points,  but  the  Jury  could  have  found 
that  while  the  car  was  stopped,  two  passen- 
gers alighted  from  the  rear  platform  and  that 
the  plaintiff  followed  them;  that  while  step- 
ping from  the  car,  it  started,  and  he  was 
thrown  to  the  ground.  There  was  no  evi- 
dence that  the  starting  signal  by  bell  was 
given. 

[1]  Assuming  that  the  car  was  not  moving 
when  the  plaintiff  attempted  to  allghtr  and 
that  the  conductor  was  on  the  rear  platform, 
there  Is  nothing  in  the  evidence  to  show  that 
the  conductor  was  negligent;  he  did  not  give 
a  signal  to  the  motorman  to  start  the  car; 
and,  while  be  could  have  seen  the  passen- 
gers as  they  attempted  to  alight  he  had  no 
reason  to  suppose  that  the  car  would  start; 
under  such  circumstances  he'  cannot  be  con- 
sld^ed  negligent  because  he  failed  to  warn 
the  passenger.  If  he  was  on  the  front  plat- 
form at  the  time,  as  claimed  by  some  of  the 
witnesses,  there  is  nothing  to  show  that  he 
knew  the  plaintiff  was  going  to  leave  the 
car,  or  that  in  the,  exercise  of  reasonable 
care,  he  could  have  prevented  Injury  to  the 
plaintiff. 

[2,  3]  Neither  was  there  any  evidence  of  the 
motorman's  negligence;  he  was  not  Informed, 
and  had  no  knowledge,  that  the  plaintiff 
would  attempt  to  leave  the  car  at  this  place, 
which  was  not  a  regular  stopping  place  and 
where  It  does  not  appear  that  cars  ever 
stopped  for  the  purpose  of  allowing  passen- 
gers to  leave  the  car.  He  was  not  negUgoit  in 
starting  the  car,  which  had  been  temporarily 
stopped  because  of  street  traffic,  without 
knowledge  that  the  plaintiff  was  In  the  act 
of  alighting  and  at  a  place  where  it  would 
not  be  expected  that  he  would  alight  The 
fact  that  no  starting  bell  was  given  and  that 
the  motorman  stated  he  always  "waited  for 
his  bells  before  starting  his  car"  Is  not 
enough  under  the  facts  shown  to  Indicate 
neglect  on  his  part.  Coneton  v.  Old  Colony 
St  Ry.,  212  Mass.  28,  98  N.  E.  602.  The  fact 
that  two  passengers  preceded  the  plaintiff  In 
alighting  from  tbe  car  when  It  stopped  is  not 
itself  sufficient  to  show  that  the  plaintiff  was 
invited  to  leave  the  car  at  this  place. 

Defendant's  exceptions  sustained. 

Judgment  for  tbe  defendant  under  St  1909, 
c.  238. 
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(BS  Haw.  IHO 
HANSON  &  MacPHEB  T.  FLANAGAN. 

(Supreme  Judicial  Court  of  MassachusettB. 
Middlesex.     June   18,  191d.) 

1.  Mechasicb'  Lixrb  4=s>&9(1) — Scbcontbac- 

TOB'S    LiKN    TOB   IiABOB— NoTICB   or  INTEM- 
TIOH. 

Under  R.  Li.  c.  197,  i  2,  a  subcontractor 
may  maintain  *a  lien  for  labor  if  its  value  can 
be  distinctly  shown,  even  if  the  contract  was 
entire,  and  there  was  an  entire  price  for  both 
labor  and  material,  though  no  notice  of  inten- 
tion to  claim  a  lien  for  material  was  given. 

2.  OORTBAOTS     «=»71(1)— COHTRACI     TO     PaT 
SUBCONTRAOrOBS — CONSIDEKATION. 

The  promise  of  the  owner  of  premises  to 
pay  subcontractors,  who  had  done  work  there- 
on, the  amount  of  their  bill,  if  they  would  not 
place  a  Uen  on  the  premises,  which  tbey  could 
have  done,  waa  based  on  legal  consideration. 

8.   COWTBACTS  «=s>5a— CONTBAOT  TO  PAY  SUB- 
0ONTRACT0B8  —  InADKQUAOT  OF  CONBIDESA- 

noir. 
Where  the  promise  of  the  owner  of  premises 
to  pay  subcontractors,  who  had  done  work  there- 
on, was  based  on  legal  consideration,  in  that 
the  subcontractors  agreed  not  to  file  lien,  the 
mere  inadequacy  of  the  consideration,  in  that 
the  value  of  the  labor  formed  but  a  small  part 
of  the  subcontractors'  entire  claim,  in  the  ab- 
sence of  fraud,  i^  no  defense  to  their  right  to 
recover  the  whole  amonnt  of  their  claim. 

Exceptions  from  Superior  Court,  Middlesex 
County;    B'rederick  Lawton,  Jndga 

ActlMi  by  Manson  &  MacPhee  against 
Bridget  M.  Flanagan.  Verdict  for  plaintlfTs, 
and  defendant  excepts.  Exceptions  over- 
ruled. 

Ira  M.  Huggan,  of  Boston,  for  plaintiffs. 
Jobn  J.  Burns,  of  Waltham,  for  defendant 

CARROLL,  J.  The  defendant  made  a  con- 
tract with  Louis  Fisher  to  build  a  four-fam- 
ily house  for  the  sum  of  $7,000.  Fisher  waa 
to  furnish  all  material  and  provide  all  the 


labor.  The  plaintiffs  agreed  with  Fisher  to 
do  the  stair  work  on  the  premises,  fnmishlng 
labor  and  material  for  the  entire  price  of 
?120.  This  work  was  completed  September 
28,  1916 ;  demand  for  payment  was  made  on 
Fisher,  and  refused.  Within  30  days  from 
the  completion  of  the  work,  on  October  26, 
1915,  one  of  the  plaintiffs  called  on  the  de- 
fendant and  Informed  her  that  he  would 
place  a  lien  on  the  premises  unless  she  agreed 
to  pay  their  claim.  Thereupon  the  defendant 
agreed  in  writing  to  pay  the  amount  due  on 
the  contract.  The  plaintiffs  gave  no  notice  of 
their  intention  to  claim  a  Uen  for  material. 
Tbe  Jury  found  for  the  plaintiffs. 
m  It  Is  provided  by  R.  L.  a  197, 1 2,  that— 

"If  such  agreement  ia  for  labor  performed  or 
furnished  and  for  materials  furnished  under  an 
entire  contract  and  for  an  entire  price,  a  lion 
for  the  labor  alone  may  be  enforced,  if  the  value 
of  such  labor  can  be  distinctly  shown;  but  it 
shall  not  be  enforced  for  an  amount  greater 
than*the  entire  contract  price." 

Under  this  section  a  subcontractor  may 
maintain  a  Men  for  labor  If  its  value  can  be 
distinctly  shown;  even  If  the  contract  was 
entire  and  there  was  an  entire  price  for  both 
labor  and  material,  and  although  no  notice 
of  an  Intention  to  claim  a  lien  for  material 
was  given.  Casey  t.  Weaver,  141  Mass.  280, 
6  N.  E.  372;  Moore  ▼.  XTrickson,  158  Maas. 
71,  82  N.  E.  1031 ;  Scannell  t.  Hub  Breiwtng 
Co.,  178  Mass.  288.  292,  69  N.  E.  628. 

[2,  S]  There  was  evidence  that  the  mine  of 
the  labor  could  be  distinctly  shown;  and 
that  at  the  time  when  the  defendant  agreed 
to  pay  the  plaintiffs  they  could  have  filed  a 
valid  lien  for  the  labor  performed  or  famlab- 
ed,  under  their  contract.  In  the  erection  of 
the  bnlldlng.  l%e  defendant's  promise  to 
pay  the  plaintiffs  was  based  upon  a  legal 
consideration,  and  although  the  lien  coold  be 
enforced  for  the  labor  only,  and  tbe  value  of 
the  labor  formed  but  a  small  part  of  tbe  en- 
tire claim,  the  mere  Inadequacy  of  tbe  con- 
sideration, in  the  absence  of  fraud,  la  no  de- 
fense to  the  plaintiffs'  right  to  recover.  Dean 
T.  Carruth,  108  Mass.  242. 

Exceptions  overruled. 
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STIIiBS  ▼.  MORSB.et  aL  (two  cases). 

(Svpreme  Jadidal  Court  of  MassachusettB. 
Middlesex.     Jane  23,  1919.)  , 


1.  MUNIOIPAL     COXFOBATIONS     e=»160— OFH- 

OKBs— Wrongful  Remotai.  by  City  Couir- 
011/ — Pkbsohai,  Liabilitt  or  Mbubsbs. 
Where  three  of  the  five  members  of  the  mu- 
nicipal council  of  a  dt?,  clothed  with  authority 
to  remove  the  city  treasurer  from  office  for  suf- 
fident  cause  in  accordance  with  St  1911,  c. 
645,  8  40,  regulating  the  dvil  service,  went 
through  the  form  of  adopting  orders  removing 
the  treasurer  without  notifying  him  of  the  pro- 
posed action,  and  without  giving  him  copy  of 
reasons  for  removal,  such  removal  was  improp- 
er, and,  whether  the  council  members  acted  in 
an  administrative  or  quasi  judidal  capadty, 
they  were  individually  liable  to  the  treasurer, 
at  least  for  nominal  damages. 

2.  MnKIOZPAI,  COBFOBATIOnB  «=9l60  — 
WbONGFOI.  RSiiO\AL  FBOU  OiTICB— AC- 
TION FOB  DAICAQES— EUMXNTS. 

In  action  by  dty  treasurer  against  members 
of  munidpal  council  who  wrongfully  had  gone 
through  the  form,  of  removing  him  from  office 
without  complying  with  the  requirements  of  the 
dvil  service  law,  the  treasurer  was  entitled  to 
have  considered,  as  an  element  of  his  damages, 
amounts  reasonably  paid  for  counsel  fees  in 
procuring  reinstatement  in  office,  damages  caus- 
ed him  by  being  obliged  to  resign  his  office, 
though  he  was  ultimately  paid  his  salary  on 
restoration  to  office  by  mandamus,  and  injury  to 
reputation  in  the  community  and  with  bonding 
companies. 

3.  muricipai.  cobpobations  qssitju  — 
Wbonofiti,  Removal  ^bou  Offiob— Action 

FOB  DAUAOXa— £viDENCB. 

In  ah  action  by  a  dty  treasurer  for  dam- 
ages from  an  attempted  wrongful  removal  from 
office  by  members  of  the  dty  council,  sued  as  in- 
dividuals, testimony  as  to  the  reasons  given  by 
agents  of  bonding  companies  for  refusal,  after 
the  removal,  to  become  surety  on  the  treasurer's 
bond,  held  csompetent. 

4.  municipai.  cobpobations  «=>160  — 
Wbonqfih.  Removai.  fbok  Ofticb— Dax- 
A0X8— Mental  Suffebing. 

Ib  an  action  by  a  city  treasurer  for  dam- 
ages from  his  attempted  wrongful  removal  from 
office  by  members  of  the  city  council,  sued  as 
individuals,  plaintiff  was  entitied  to  have  the 
jury  consider,  on  the  issue  of  damages,  mental 
suffering  sustained  by  him  as  the  natural  and 
proximate  resflit  of  the  councilors'  unlawful 
conduct,  though  tiiey  acted  in  good  faith  and 
-without  malice. 

5.  Dahagxs   fprtiS   Mental   Scffebing. 

If  the  natural  consequence  of  a  'wrongful 
act  done  willfully,  or  vritii  gross  negligence,  is 
mental  suffering  to  plaintiff,  such  element  may 
be  considered  in  assessing  his  damages. 
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6.  municipai.  cobpobationb  «=»160  — 
Wbongfol  Removal  fbom  Office— Action 
—Evidence. 
In  an  action  against  members  of  the  mu- 
nicipal coundl  by  a  city  treasurer  for  wrongful 
removal  from  office  without  compliance  with  the 
civil  service  laws,  plaintiff's  testimony  that  he 
had  been  informed  from  various  sources  that 
there  was  no  ground  for  an  action  against  him 
and  the  sureties  on  his  bond  by  the  dty  for 
failture  to  collect  interest  on  deposits  of  dty 
money  from  a  trust  company  and  testimony  of 
plaintiff  as  to  a  conversation  with  a  defendant 
held  admissible  to  rebut  the  inference  of  malice 
in  the  denial  by  the  president  of  the  trust  com- 
pany of  request  to  honor  the  note  of  a  defend- 
ant, and  that  plaintiff's  mental  distress  came 
from  such  cause: 


Exceptions  from  Supreme  Court,  Middle- 
sex County;    John  P.  Brown,  Judge. 

Actions  of  tort  by  Andrew  G.  Stiles  against 
Charles  J.  Morse  and  others.  Verdicts  for 
plaintifT,  and  defendants  except.  Exceptions 
overruled. 

Qua,  Howard  &  Rogers,  of  Lowell,  Cor 
plaintiff.     , 

M.  L.  Sullivan  and  J.  J.  Ronan,  both  of 
Salem,  for  defendant  Wamock. 

James  J.  Kerwin  and  James'  G.  Rellly, 
both  of  Lowell,  for  defendant  Morse. 

WUllam  D.  Regan,  of  Lowell,  for  defend- 
ant Brown. 

RUGO,  O.  J.  [1]  These  are  two  actions 
of  tort  brought  to  recover  damages  for  two 
attempted  removals  of  the  plaintiff,  the  first 
in  January,  1917,  and  the  second  in  Feb- 
ruary and  March,  1917,  from  the  olfice  of 
dty  treasurer  and  collector  of  taxes  of  the 
dty  of  LowelL  The  defendants  on  those 
dates  were  three  of  the  five  members  con- 
stituting the  municipal  council  of  Lowell. 
The  municipal  council  of  Lowell  was  clothed 
with  authority  to  remove  the  dty  treasurer 
from  office  for  such  cause  as  it  deemed  suf- 
ficient, provided  It  proceeded  In  accordance 
with  the  law  regulating  the  dvil  service. 
St  1911,  c.  645,  {  40.  It  had  no  power  In 
that  regard  except  by  following  the  terms 
of  that  law.  The  provisions  of  the  dvil 
service  law  required  as  essential  prelimi- 
naries that  reasons  be  specifically  given  in 
writing  and  that  the  person  sought  to  be 
removed  should  be  notified  of  the  proposed 
action  and  furnished  with  a  copy  of  the 
reasons  claimed  to  constitute  just  cause  of 
removal.  The  defendants,  being  a  majority 
of  the  munidpal  council.  Joined  in  going 
through  the  form  of  adopting  orders  remov- 
ing the  plaintiff  from  the  office  of  dty  treas- 
urer without  notifying  him  of  the  proposed 
action  and  without  giving  him  copy  of  rea- 
sons for  removal.  Therefore  it  has  been 
held  expressly  that  the  orders  "were  a  nul- 
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llty  and  were  whoUy  Ineffectual"  as  at- 
tempts to  remove  the  plaintiff  from  office. 
Thomas  y.  Municipal  Council  of  Lowell,  227 
Mass.  116,  119,  116  N.  B.  497;  Stiles  v.  Mu- 
nicipal Council  ot  Lowell,  229  Mass.  208, 
210,  118  N.  B.  347.  The  duty  of  the  de- 
fendants to  glre  the  notice  and  hearing  to 
the  plaintiff  was  certain  and  specific.  The 
statute  covered  the  ground  completely,  and 
left,  nothing  to  the  exercise  of  discretion. 
Ransom  y.  Boston,  193  Mass.  537,  640,  79 
N.  B.  823. 

The  defendants,  In  passing  upon  the  ques- 
tion of  the  removal  of  a  city  officer  under 
dyll  service  rules,  were  executive  or  admin- 
istrative officers.  If  they  had  followed  the 
requirements  of  the  civil  service  laws  in 
making  the  removal,  they  then  would  have 
been  i)erforming  fvmctions  to  some  extent 
Judicial.  The  iwwer  to  remove  an  officer  in 
the  public  service  is  in  its  nature  executive, 
when  considered  by  Itself  alone.  Murphy 
V.  Webster,  131  Mass.  482;  When,  as  es- 
sential prerequisites  to  the  exercise  of  that 
power,  there  must  be  a  formulation  of  spe- 
dflc  charges  as  grounds  for  removal,  notice 
of  those  charges  to  the  person  to  be  remov- 
ed, opitortuulty  to  him  for  a  hearing,  fol- 
lowed by  a  hearing  and  decision,  then  the 
bearing  and  decision  partake  also  of  the 
"nature  of  a  Judicial  investigation."  Mc- 
Carthy v.  Bmerson,  202  Mass.  352,  854,  88 
W.  a  668,  669  (132  Am.  tit  Rep.  484,  16 
Ann.  Cas.  600) ;  Drlscoll  v.  Mayor  of  Bomer- 
ville.  213  Mass.  493,  494,  100  N.  B.  640; 
Swan  v.  Justices  of  Superior  Court,  222 
Mass.  542,  548,  111  N.  B.  386 ;  State  v.  Com- 
mon Council  of  City  of  Superior,  90  Wis. 
812,  619,  64  N.  W.  804.  The  functions  of 
the  members  of  the  municipal  council  are 
like  those  of  selectmen  in  deciding  upon  the 
quallflcations  of  voters,  which,  as  was  said 
by  Chief  Justice  Shaw,  are  "in  this  respect 
to  some  extent  Judicial."  Blanchard  v. 
Stearns,  6  Mete.  298,'  300.  Speaking  with 
accuracy,  the  removal  by  a  municipal  coun- 
cil under  these  circumstances  is  still  an 
executive  or  administrative  act  which  must 
be  performed  in  this  particular  In  a  Judi- 
cial manner.  See  Levangle's  Case,  228  Mass. 
213,  117  N.  B.  200.  Treating  the  liability  of 
the  defendants  in  its  executive  or  adminis- 
trative aspect,  they  are  bound  to  act  in  ac- 
cordance with  the  law.  They  acquire  no 
authority  in  the  premises  except  such  as  the 
law  confers.  The  plaintiff  had  an  interest 
In  remaining  in  office,  of  which  he  could  not 
be  deprived  except  in  accordance  with  law. 
Continuance  in  office  was  valuable  to  him 
both  as  a  means  of  support  and  as  matter  of 
reputation.  Ham  v.  Boston  Board  ot  Police, 
142  Mass.  90,  95,  7  N.  B.  540;  Hill  v.  Bos- 
ton, 193  Mass.  569,  575,  79  N.  B.  825.  The 
incumbent  of  an  office  carrying  emolument 
has  rights  protected  from  assault  by  third 
persons,  although  as  against  the  state  itself 


his  relation  may  be  of  a  different  nature 
Ashley  y.  lliree  Justices  of  the  Superior 
Court,  228  Mass.  63,  73,  116  N.  R  961.  Per- 
sonal liability  attaches  to  executive  or  ad- 
nainistrative  officers  who  interfere  with 
rights  of  individuals  in  ways  not  authorized 
by  law.  The  cloak  of  office  is  no  protection 
to  them  even  when  acting  in  good  faith. 
The  principle  by  which  personal  liability  is 
fixed  on  field  drivers  for  taking  stray  cattle 
except  as  provided  by  the  statute  (Coffin  y. 
Field,  7  Cush.  355),  on  members  of  the  board 
of  health  for  killing  a  well  horse  honestly 
but  mistakenly  supposed  to  have  glanders 
(Miller  y.  Horton,  152  Mass.  640,  26  N.  B. 
100,  10  L.  R.  A.  116,  23  Am.  St  Rep.  850), 
on  selectmen  and  other  officers  when  act- 
ing as  members  of  an  election  or  registration 
board  in  refusing  to  put  on  the  voting  list 
and  to  permit  to  vote  a  man  entitled  to 
vote  (Lamed  y.  Wheeler,  140  Mass.  890,  5 
N.  B.  290,  54  Am.  Rep.  483),  on  assessors 
for  making  an  illegal'  assessment  (Stetson 
v.  Kempton,  13  Mass.  272,  283,  7  Am.  Dec 
145),  and  in  general  on  municipal  officers 
for  acts  of  personal  misfeasance  in  perform- 
ance of  public  duty  (Moynihan  v.  Todd,  188 
Mass.  301.  74  N.  B.  367,  108  Am.  St  Rep. 
473),  is  controlling  when  the  itosition  of  the 
defendants  is  considered  as  executive  or  ad- 
ministratiye.  If  their  itosition  is  approach- 
ed from  the  viewpoint  of  exercising  the  Judi- 
cial faculty,  the  same  result  follows,  "All 
inferior  tribunals  and  magistrates  •  •  • 
if  they  act  without  Jurisdiction  over  the  sub- 
ject-matter or  •  •  *  If  they  are  guilty 
of  excess  of  Jurisdiction  •  •  •  are  liable 
in  damages  to  the  party  injured  by  such  un- 
authorized acts."  piper  v.  Pearson,  2  Oray, 
120,  122,  61  Am.  Dec  438;  Doggett  y.  Cook, 
11  Cush.  262;  Clark  v.  May,  2  Gray,  410,  61 
Am.  Dec  470;  Sullivan  v.  Jones,  2  Gray, 
670;  Kelly  v.  Bemls,  4  Oray,  83,  64  Am. 
Dec.  60;  Kendall  v.  Powers,  4  Mete  653; 
Brewer  y.  Casey,  106  Mass.  384,  387,  82  N. 
B.  46;  Von  Arz  y.  Sbafer,  241  Fed.  660,  154 
Q  O.  A.  407,  L.  B.  A.  1017P,  427.  Although 
there  are  contrary  decisions  on  this  point, 
to  the  effect  that  good  faith  may  be  a  de- 
fense or  that  there  is  liability  only  if  there 
is  malice^  the  weight  of  authority  Is  in  fa- 
vor of  the  absolute  liability  established  so 
firmly  in  our  Jurisprudence  by  the  dedslona 
already  cited  as  not  to  be  open  further  to 
discussion.  The  case  at  bar  is  indistinguish- 
able in  essence  from  the  established  liabil- 
ity of  election  officers  for  a  well  intentioned 
mistake  of  Judgment  in  refusing  registration 
and  in  denying  the  right  to  vote  to  one  duly 
qualified.  Lincoln  v.  Hapgood,  11  Mass.  350 ; 
Blanchard  v.  Steams,  6  Mete  29S,  300; 
KinneeA  v.  Wells,  144  Mass.  497,  504,  U 
N.  El  916,  69  Am.  Rep.  105. 

It  is  plain  that  die  defendants  never  ac- 
quired a  Jurisdiction  to  exercise  their  quasi 
Judicial    functions    respecting    the   removal 
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ttcm  office  of  0ie  plaintiff,  because  they 
never  notifled  blm  and  never  gave  him  a 
copy  of  the  charges  against  him  and  he  did 
not  voluntarily  submit  himself  to  their  ac- 
tion, but  has  resisted  and  asserted  the  In- 
validity of  their  procedure  at  every  point. 
The  full  performance  of  all  conditions  es- 
tablished by  the  statute  are  essential  prereq- 
ulsitee  to  the  jurisdiction  of  the  municipal 
council  over  the  subject-matter  of  the  re- 
moval of  an  officer.  There  is  no  delegation 
of  Judicial  power  to  the  municipal  council. 
Eolcombe  v.  Creamer,  231  Mass.  99,  and 
cases  collected  at  lU,  120  N.  E.  354,  359. 
That  hardly  could  be  done  under  our  Con- 
stitution, which  sharply  separates  the  three 
departments  of  government  Boston  v. 
Chelsea,  212  Mass.  127,  98  N.  B.  620. 

The  municipal  councQ  was  clothed  with 
the  power  of  removal  of  dty  officers  so  long 
as  there  was  conformity  to  the  requirements 
of  the  law.  When  the  members  ceased  to 
comply  with  the  law  they  were  acting  out- 
side their  official  capacity  and  were  sub- 
jected to  responsibility  as  individuals. 

It  follows  that  the  court  righOy  ordered 
verdicts  for  the  plaintifl  for  at  least  nom- 
inal damages.  Ransom  v.  Boston,  196  Mass. 
248,  81  N.  E.  998. 

[2]  The  plaintiff  was  entitled  to  have  con- 
sidered as  an  element  of  his  damages  the 
amounts  reasonably  paid  for  counsel  fees  In 
procuring  reinstatement  in  office.  He  was 
obliged  to  resort  to  the  court  for  redress 
and  to  employ  counsel  to  that  end.  Those 
proceedings  were  rendered  Imperative,  In  or- 
der that  he  might  protect  his  rights,  by  the 
tortious  conduct  of  the  defaidants.  The 
plaintiff  was  not  obliged  to  incur  these  ex- 
penses through  any  misfeasance  or  contract 
of  his  own,  but  wholly  by  reasoq  of  the 
wrongdoing  of  the  defendants,  of  which 
these  expenses  were  the  immediate  and  di- 
rect result.  As  was  said  In  Wheeler  v.  Han- 
son, 161  Mass.  876,  37  N.  E.  386,  42  Am.  Bt 
Rep.  408: 

"It  has  been  held  more  than  once  in  this 
state,  that  when  the  plaintiff  has,  in  conse- 
qnence  of  the  wrongful  conduct  of  the  defend- 
ant, been  put  to  expense  in  the  employment  of 
counsel,  the  amount  so  -paid  is  an  element  of 
damage  fai  an  action  against  the  defendant  aris- 
ing out  of  ouch  wrongful  conduct."  Berry  ▼. 
Ingalla,  199  Mass.  77,  85  N.  E.  191;  Magnire 
▼.  Pan-American  Amusement  Co.,  205  Haas.  64, 
and  cases  collected  at  68,  91  N.  E.  135,  136, 
187  Am.  St.  Rep.  422,  18  Ann.  Caa.  110 ;  Sears 
▼.  Nahant,  215  Mass.  234,  239.  240,  102  N.  E. 
491,  Ann.  Cas.  1914C,  1296. 

The  case  at  bar  is  within  this  principle. 
It  is  quite  different  from  those  decisions 
where  the  taxable  costs  are  held,  so  far  as 
concerns  a  particular  proceeding,  to  be  full 
compensatloii  for  expenses  in  conducting  liti- 
gation, such  as  Newton  Rubber  Works  v.  De 
Las  Casas,  182  Mass.  436,  and  cases  dted 
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at  438,  65  K  E.  816,  817,  and  Mclntlre  v. 
Mower,  204  Mass.  233,  237,  90  N.  E.  567. 
See  Fitzgerald  v.  Heady,  225  Mass.  76,  113 
N.  E.  844. 

There  was  no  error  in  permitting  the 
Jury  to  consider  the  damages  caused  to  the 
plaintiff  by  being  obliged  to  resign  his  o^ 
flee.  It  might  have  been  found  that  the 
plaintiff's  inability  to  secure  the  required 
surety  on  his  bond  was  due  directly  to  the 
illegal  conduct  of  the  defendants  and  flowed 
from  it  as  a  natural  consequence.  See  Ran- 
som V.  Boston,  192  Mass.  299,  307,  78  N.  B. 
481,  7  Ann.  Cas.  733.  It  Is  not  an  answer 
in  this  connection  that  the  plaintiff  was  re- 
stored to  his  office  by  mandamus  proceedings 
and  was  ultimately  paid  his  salary  up  to  the 
time  of  his  resignation.  With  respect  to  the 
conduct  of  the  defendants  here  in  Issue, 
the  plaintiff  had  a  legal  right  to  remain  In 
office  unmolested.  If  the  unlawful  efforts  of 
the  defendants  to  remove  him  from  office  so 
Injured  his  standing  and  reputation  in  the 
community  and  with  bonding  companies  that 
he  could  no  longer  secure  surety  on  his  bond 
and  thereby  was  compelled  to  resign,  that 
would  constitute  an  element  of  damage  pro- 
vided he  was  unable  to  get  more  lucrative 
employment  elsewhere. 

[3]  Testimony  as  to  the  reasons  given  by 
agents  of  the  bonding  companies  for  refusal 
to  become  surety  on  the  plaintiff's  bond  was 
competent.  Weston  t.  Bamlcoat,  175  Mass. 
454,  56  N.  E  619,  49  L.  R.  A.  612;  Hubbard 
v.  Allyn,  200  Mass.  166,  174,  86  N.  E.  366. 

[4,  6]  The  plaintiff  was  entitled  to  have 
the  Jury  consider  in  assessing  his  damages 
the  mental  suffering  which  he  sustained  so 
far  as  it  was  the  natural  and  proximate  re- 
sult of  the  unlawful  conduct  of  the  defend- 
ants. It  might  have  been  found  that  a  feel- 
ing of  humiliation  and  a  sense  of  degrada- 
tion would  ensue  to  the  ordinary  person  as 
the  normal  and  direct  consequence  of  the  il- 
legal expulsion  from  office.  Mental  suffering 
ordinarily  has  been  held  not  to  be  an  inde- 
pendent cause  of  action.  The  reason  for 
tills  in  large  part,  as  was  said  by  lArton, 
J.,  tn  a  dissenting  opinion  in  Wadsworth  v. 
Western  Union  Telegraph  Co.,  86  Tenn.  695, 
8  S.  W.  674,  6  Am.  St.  Rep.  864,  "is  found 
in  the  remoteness  of  such  damages  and  In 
the  metaphysical  character  of  such  an  In- 
Jury.  •  •  •  Such  injuries  are  generally 
more  sentimental  than  substantlaL"  Sum- 
merfield  v.  Western  Union  Telegraph  Co.,  87 
Wis.  l,-57  N.  W.  973,  41  Am.  St  Rep.  17. 
The  rule  is  well  settled,  however,  that  if  the 
natural  consequence  of  the  wrongful  act, 
done  willfully  or  with  gross  negUgence,  is 
mental  suffering  to  the  plaintiff,  then  that 
element  may  be  considered  in  assessing  dam- 
ages. Meaner  v.  Drlscoll,  99  Mass.  281,  96 
Am.  Dec.  759 ;  FiUebrown  v.  Hoar,  124  Mass. 
580,   585.    In  the  application  of  this   rule 
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it  has  been  held  that  one,  acting  on  the 
erroneous  but  honest  belief  that  the  plaintiff 
was  an  apprentice  in  his  employ,  who  made 
a  false  statement  to  that-  effect,  the  expected 
result  being  the  discharge  of  the  plaintiff, 
y^as  liable  in  damages  including  mental  suf- 
fering. Lombard  v.  Lennox,  155  Mass.  70, 
28  N.  B.  1126,  31  Am.  St  Rep.  538.  It  also 
has  been  held  that  the  ]ury,  in  assessing 
the  damages  to  a  boy  "unlawfully  excluded" 
from  a  public  school  might  consider  the  in- 
dignity or  disgrace  which  followed  the  ex- 
pulsion. In  that  case  as  reported  there  Is 
shown  no  malice  or  want  of  good  faith,  and 
nothing  more  than  honest  mistake  of  their 
legal  duty  as  to  giving  hearing  on  the  part 
of  the  school  committee.  Morrison  v.  Law- 
rence, 181  Mass.  127,  63  N.  E.  400.  Thfr  case 
at  bar  falls  within  the  principle  applied  in 
these  two  decisions  and  is  indlstingiiishable 
from  them  in  any  essential  particular.  Good 
faith  and  absence  of  malice  in  the  perpetra- 
tion of  such  a  palpable  wrong  to  the  plain- 
tiff constitute  no  defense  to  the  defendants 
against  the  almost  IneTltable  effect  of  their 
actSL  In  Bishop  r.  Rowley,  165  Mass.  460, 
43  N.  El.  191,  liability  was  estabUshed  al- 
though apparently  the  school  committee  act- 
ed in  entire  good  faith  in  refusing  to  grant 
a  hearing  to  the  scholar  excluded  from 
8<Aool.  See  Austro-Amerlcan  Steamship  Ga 
T.  Thomas,  248  Fed.  234,  160  C.  C.  A.  309, 
L.  R.  A.  1918D,  873.  The  case  at  bar  Is  dis- 
tinguishable from  White  v.  Dresser,  135 
lilass.  150,  46  Am.  Rep.  454;  Burton  t. 
Scherpf,  1  Allen,  133,  79  Am.  Dec.  717;  Lopes 
V.  Connolly,  210  Mass.  487,  97  N.  D.  80,  38 
L.  R.  A.  (N.  S.)  986;  Spade  v.  Lynn  &  Bos- 
ton R.  B.,  168  Mass.  285,  289.  47  N.  E.  88, 
38  L.  R>  A.  512,  60  Am.  St.  Rep.  393;  and 
kindred  decisions. 

[6]  EMdence  of  the  plaintiff's  narrating 
a  conversation  with  the  defendant  Brown, 
wherein  the  latter  stated  in  effect  that  he 
would  get  even  with  the  Lowell  Trust  Com- 
pany because  its  president  had  refused  to 
honor  his  note,  was  admissible  as  tending  to 
show  malice  toward  the  plaintiff  on  the  part 
of  Brown,  then  an  issue  although  subsequent- 
ly waived,  and  also  as  tending  to  eliminate 
that  charge  as  a  cause  of  worry  to  the  plaln- 
titt.  On  cross-examination  of  the  plaintiff 
it  had  been  developed,  that  In  the  spring 
of  1917  after  the  Illegal  removals,  action  had 
been  brought  against  him  and  the  sureties 
on  his  bond  by  the  dty  of  Lowell,  for  fail- 
ure to  collect  interest  on  deposits  of  city 
money  from  the  Lowell  Trust  Company.  It 
was  pertinent.  In  reply  to  the  natural  effect 
of  this  evidence,  for  the  plaintiff  to  testify 
that  he  had  been  informed  from  various 
sources  that  there  was  no  ground  for  that 
action,  in  order  to  rebut  the  inference  that  his 
mental  distress  came  from  that  cause.    It  is 


not  necessary  to  go  thzou^  Qie  ezceptiona  to 
evidence  in  further  detail.  A  careful  ex- 
amination of  them  satisfies  us  that  there 
was  no  reversible  error  in  these  tmrtlculars. 

The  defendants'  requests  for  rulings  deed 
not  be  reviewed  one  by  one.  It  follows  from 
what  has  been  said  that  there  was  no  er- 
ror In  the  denial  of  these  requests,  and  that 
the  instructions  given  are  not  oi>en  to  Jnst 
criticism  in  law, 

Bxc^tions  overruled. 


(213  Man.  140) 
MILLS  V.  W.  T.  GRANT  CO. 
GODFRBT  T.  SAHB. 

(Supreme  Judicial  Court  of  Massachusetts.    ISa- 
sex.    June  16, 1919.) 

1.  OOBPOBATIONS   9=>423— SLAITDKB   BT   COU- 

fant's  Sebvant. 
Since  a  corporation  is  liable  for  a  mall- 
cIouB  act  on  proof  which  would  make  an  in> 
dividual  liable,  a  corporation  is  liable  in  slan- 
der, if  the  slanderous  words  are  voluntarily 
uttered  by  its  officer,  agent,  or  servant  in  the 
course  of  his  employment,  as  well  as  when  ot- 
tered by  the  direct  authority  of  the  stockhold- 
eni  or  directors. 

2.  Mabtkb  and  Servant  «s>306— Liabiutt 
roB  Skbvaht'b  Tobt. 

Even  when  his  act  is  intended  by  a  servant 
to  violate  plaintiff's  rights,  the  master  is  liable, 
if  it  is  done  to  carry  out  the  duty  owed  to  him 
by  the  servant. 

3.  COBPOBATIONS   «=>423— LlABILITT  FOB  Ll- 
BEI,  BY   SEBVANT. 

A  corporation  is  liable  for  a  libel  written 
by  its  servant  or  agent  in  the  coarse  of  the 
business  in  which  he  is  employed. 

Exceptions  from  Superior  Court,  Bssez 
County;  Joseph  F.  Quinn,  Judge. 

Actions  by  Mildred  P.  Mills  and  Ruth  & 
Godfrey  against  the  W.  T.  Grant  Company. 
Verdict  for  plaintiffs,. and  defendant  exeats. 
Exceptions  overruled. 

James  W.  Sullivan,  of  Lynn,  for  plaintlfls. 
C.  Neal  Barney  and  Wilbert  A.  Bishop, 
both  of  Lynn,  for  defendant 

LORING,  J[.  These  are  two  actions  of 
slander  by  different  plaintiffs  against  the 
same  defendant.  The  cases  were  tried  togeth- 
er. In  each  case  the  plaintiff  had  a  verdict 
The  facts  were  in  substance  these:  The  plain- 
tiffs went  to  the  defendant's  store  in  Lynn  to 
buy  Christmas  presents.  After  they  had  left 
the  store  they  were  followed  by  one  Ftera 
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Upkln  onployed  hj  the  defendant  "as  a  store 
detective"  to  "aaslBt  in  iwlntlng  out  i)eople 
who  were  'a  cause  for  the  enormous  short- 
age In  the  store';  that  she' was  supposed  to 
watch  anybody  who  'grabbed  anything  out 
of  the  store  without  paying  for  It'  and  to  to- 
form  the  manager  thereof;  that  It  was  her 
business  to  know  whether  people  had  taken 
anything  from  the  store  or  not"  "At  Lip- 
kin's  request  the  plaintiffs  returned  with  ber 
t6  the  store  of  the  defendant  and  were 
brought  by  her  to  •  •  •  Baldwin,  man- 
ager of  the  store,  whereupon  Llpkln,  in  the 
presence  of  others,  accused  the  plaintiffs  of 
IiaTlng  stolen  some  beads  from  a  counter  in 
the  store,  in  substantially  the  words  set  oat 
in  the  plaintiff's  declaration ;  and  the  man- 
ager, Baldwin,  reiterated  the  charge  against 
the  plaintiff  and  made  further  talk  in  which 
he  endeavored  to  Induce  the  plaintiff  to  re- 
turn the  beads,  which  she  denied  having. 
The  evidence  as  to  the  nature  of  the  employ- 
ment of  Mr.  Baldwin  was  that  be  was  man- 
ager of  the  store,  that  he  was  in  charge  there 
and  that  there  was  nobody  higher  in  author- 
ity at  tliat  time  .In  that  particular  store." 
The  defendant  moved  for  a  verdict  in  Its 
favor  as  matter  of  law  and  asked  for  the 
three  rulings  set  forth  in  the  margin.»  The 
presiding  judge  instructed  the  jury  that: 

'^The.  defendant,  of  course,  as  a  corporation 
caii  only  do  anything  through  agents  or  serv- 
ants, and  if  these  agents  or  servants  of  this 
corporation  were  doing  this  in  the  course  of 
their  employment,  which  is  for  yon  to  find 
whether  or  not  they  were,  then  the  corporation 
is  responaible." 

Tbe  case  is  here  on  ezceptiona  taken  to 
the  refusal  of  the  judge  to  direct  a  verdict 
for  the  defendant,  to  his  refusal  to  give  the 
rulings  asked  for,  and  to  the  instructions 
on  the  point  given  in  the  charge  to  the  jury. 

The  question  raised  by  these  exceptions  is 
a  question  which  was  left  open  hy  this  court 


'The  motion  tor  verdlet  wu  placed  OB  two 
groundi,  namely: 

L  There  la  no  evidence  from  whicit  the  Jury  oould 
properly  And  that  the  defendant  autborlied  its  em- 
ployta  to  commit  the  acts  complained  of. 

2.  There  1b  no  evidence  trom  which  the  Jury  could 
properly  And  that  the  defendant  ratlfled  the  acts  of 
Its  agents  upon  which  tills  action  is  baaed. 

The  rulings  asked  tor  were: 

3.  The  defendant  is  not  liable  under  the  count  for 
slander  unless  the  Jury  find  either  that  the  defend- 
ant authorized  its  servants  to  commit  the  acts 
complained  of,  or  that  it  ratlfled  said  acts. 

8.  If  the  Jury  find  that  the  words  set  .forth  in 
the  third  count  of  the  plaintiff's  declaration  were 
published  by  the  servants  of  the  defendant,  the  de- 
fendant is  not  liable  In  the  absence  of  evidence 
tending  to  show  that  said  words  were  uttered  by  the 
authority  of  the  defendant  corporation  or  that  said 
corporation  had  ratlfled  such  acts  of  its  servants. 

t.  The  mere  fact  that  slanderous  words  were  pub- 
lished by  an  agent  or  servant  of  the  defendant  In 
the  course  of  his  employment,  and  In  reference  to 
the  plaintiff,  la  not  sufficient  to  hold  the  defend- 
ant liable.  Comerford  v.  West  Bnd  Streot  Bailway 
Oo„  IM  Mas*.  IS,  41  M.  B.  U. 
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in  Comerford  v.  West  End  Street  Bailway 
Co.,  164  Mass.  13,  14,  41  N.  B.  60,  Kane  v. 
Boston  Mutual  Life  Insurance  Co.,  200  Mass. 
265,  269.  86  N.  E.  302,  and  Economopoulos  v. 
A.  G.  Pollard  Co„  218  Mass.  294,  297,  105  N. 
E.  896. 

In  Comerford  v.  West  End  Street  Railway 
Co.,  ubi  supra,  it  was  said: 

"Of  conrse,  if  slanderous  words  are  shown  to 
have  been  uttered  by  the  antliority  of  a  corpo- 
ration, or  to  have  been  ratified  by  it,  the  corpo- 
ration is  liable;  bat  If  they  are  uttered  by  an 
agent  or  servant  in  the  course  of  the  business 
in  which  he  is  employed,  it  is  at  least  question- 
able whether  the  corporation  is  liable.  We  are 
aware  of  no  case  in  which  this  has  been  held." 

This  question  was  left  open  (In  Comerford 
V.  West  End  Street  Railway)  because  of  the 
statement  on  the  point  made  by  Mr.  Odgers 
in  his  treatise  on  Libel  and  Slander  publish- 
ed in  1881.  Tills  is  apparent  from  the  defend- 
ant's brief  among  tbe  original  papers  in 
that  case.  Mr.  Odgers'  statement  (at  page 
368,  1st  Ed.)  is: 

"A  corporation  will  not,  it  is  submitted,  be  li- 
able for  any  slander  uttered  by  an  officer,  even 
though  he  be  acting  honestly  for  the  benefit 
of  the  company  and  within  the  scope  of  his  do- 
ties,  unless  it  can  be  proved  that  the  cori>ora- 
tion  expressly  ordered  and  directed  that  officer, 
to  say  those  very  words:  for  a  slander  is  tbe 
voluntary  and  tortious  act  of  the  speaker." 

In  the  second  edition  of  his  book  (publish- 
ed In  1890,  five  years  before  the  decision  in 
Comerford  v.  West  End  Street  Railway)  Mr. 
Odgers  repeated  the  statement  made  in  tbe 
first  edition,  with  the  omission  of  the  con- 
cluding words,  "for  a  slander  Is  the  volun- 
tary and  tortious  act  of  the  speaker,"  and 
that  statement  was  repeated  in  the  third  edi- 
tion of  his  work.  There  are  statements  In 
18  Am.  &  Eng.  Encyc.  (2d  Ed.,  published  in 
1901)  1059,  and  In  10  Cyc.  (published  in  1904) 
1216,  substantially  to  the  same  effect 

Townshend  on  libd  and  Slander  also  Is 
relied  on  by  the  defendant  in  tbe  case  at  bar. 
In  the  first  edition  (published  in  1868)  at 
page  360,  Mr.  Townshend  makes  this  state- 
ment: 

"As  a  corporation  can  act  only  by  or  through 
its  officers  or  agents  [section  261]  and  as  there 
can  be  no  agency  to  slander  [section  67]  it  fol- 
lows that  a  corporation  cannot  be  guilty  of 
slander;  it  hag  not  the  capacity  for  committing 
that  wrong.  If  an  officer  or  an  agent  of  a  cor- 
poration is  guilty  of  slander,  he  is  personally 
liable  and  no  liability  results  to  the  corpora- 
tion." 

The  same  statement  is  repeated  in  the 
second  edition  (published  in  1872)  at  page 
459,  and  again  in  the  fourth  edition  (publish- 
ed in  1890)  at  page  474.  It  is  to  be  observed 
that  the  proposition  laid  down  by  Mr.  Town- 
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shend  Is  quite  different  from  that  originally 
laid  down  by  Mr.  Odgers,  In  substance  re- 
peated In  18  Am.  &  Eng.  Encyc.  1059,  and  In 
10  Cyc.  1216.  The  proposition  laid  down  by 
Mr.  Townshend  is  that  laid  down  by  Lord 
Bramwell  in  Abrath  v.  North  Eastern  Rail- 
way, 11  App.  Cas.  247,  253,  254.  When  that 
proposition  was  stated  by  Lord  Bramwell  in 
that  case,  it  was  not  concurred  in  by  the 
Lord  caiancellor.  Lord  Watson,  or  Lord  Fitz- 
gerald who  sat  with  him  at  that  time.  It  nev- 
er became  the  law  of  England.  See  Lord 
lindley  in  Citizens'  Life  Assurance  Co.,  Ltd., 
V.  Brown,  [1904]  App.  Cas.  423,  426.  It  is  not 
the  law  of  this  commonwealth.  Reed  v. 
Home  Savings  Bank,  130  Mas&  443,  39  Am. 
Hep.  468.  Moreover  the  statement  made  by 
this  court  in  Comerford  v.  West  En^  Street 
Railway,  nbi  supra,  164  Mass.  14,  41  N.  B. 
69,  is  a  statement  that  that  proposition  is 
not  law  here.  In  that  statement  this  court 
said: 

"Of  coarse,  if  sIoaderoaB  words  are  shown  to 
have  been  uttered  by  the  authority  of  a  cor- 
poration, or  to  have  been  ratified  by  it,  the  cor- 
poration is  liable." 

The  distinction  put  forward  originally  by 
Mr.  Odgers  (namely,  that  although  a  cor- 
poration is  liable  in  slander  If  the  stockhold- 
ers or  directors  of  the  corporation  expressly 
authorize  the  Slanderous  words  or  subse- 
quently ratify  them,  yet  it  is  not  liable  if 
they  are  uttered  by  an  agent  or  servant  in 
the  course  of  his  employ),  was  abandoned  by 
him  in  the  end.  In  the  fourth  edition  of 
Odgers'  Libel  and  Slander  (published  In 
1906)  that  statement  was  omitted.  The 
omiaelon  without  doubt  was  due  to  the  de- 
cision of  the  Privy  CouneU  in  Citizens'  Ufe 
Assurance  Company,  Ltd.,  v.  Brown,  ubl 
snpra.  Having  reference  to  that  case  Mr. 
Odgers  (in  the  fourth  edition,  at  page  563) 
said: 

"It  has  now  l>een  decided  that  a  corporation 
may  be  rendered  liable  for  words  published  on 
a  privileged  occasion,  by  proving  malice  in  its 
servant  who  published  them,  provided  the  serv- 
ant was  acting  within  the  scope  of  his  employ- 
ment. Citizens'  Life  Assurance  Co.,  Ltd.,  v. 
Brown  [1904]  A.  C.  423,  74  L.  J.  P.  0.  102, 
90  L.  T.  739,  20  Times  U  B.  497." 

And  the  statement  here  in  question  made 
by  Mr.  Odgers  In  the  earlier  editions  of  his 
work  was  omitted. 

[1]  A  corporation,  being  an  artlflcial  be- 
ing, can  act  only  by  stockholders,  officers, 
agents  or  servanta  It  Is  now  settled  (con- 
trary to  the  opinion  of  Lord  Bramwell  In 
Abrath  v.  North  Eastern  Railway,  11  App. 
Cas.  253,  254)  that  a  corporation  can  be  made 
liable  for  a  malicious  act  on  proof  which 
would  make  an  Individual  liable  therefor. 
It  necessarily  follows  that  a  corporation  is 
liable  In  slander  if  slanderous  words  are 


uttered  by  an  oflScer,  agent  or  servant  of  a 
corporation  in  the  course  of  his  employment 
as  well  as  when  slanderous  words  are  nt- 
tered  by  the  direct  authority  of  the  stock- 
holders or  directors.  Whether  in  an  in- 
dividual case  action  is  taken  in  behalf  of  a 
corporation  by  stockholders  or  directors  or 
by  an  officer,  agent  or  servant  in  the  course 
of  his  employment  is  immaterial.  In  each 
case  the  corporation  is  liable  because  the 
act  is  done  by  a  natural  person  acting  for 
the  corporation. 

[2]  The  reason  for  the  distinction  orig- 
inally put  forward  by  Mr.  Odgers  and  left 
open  In  Comerford  v.  West  End  Street  Rail- 
way, originally  was  sta'ted  to  be: 

"For  a  slander  is  the  voluntary  and  tortiona 
act  of  the  Bpeaker." 

But  In  the  ordinary  case  where  a  corpora- 
tion Is  liable  for  an  act  done  by  an  agent  or 
employd  In  the  course  of  his  employment, 
the  act  of  the  agent  or  servant  (for  which 
the  corporation  is  liable  because  it  was  done 
in  the  coarse  of  his  employment)  Is  a  volun- 
tary act  There  may  be  cases  in  wliich  tbe 
act  of  a  servant  for  which  the  master  is  lia- 
ble Is  an  involuntary  act  on  the  part  of  tbe 
servant  But  ordinarily  the  act  of  the  serv- 
ant for  which  the  master  is  liable  (because 
it  is  an  act  in  the  course  of  the  servant's  .em- 
ployment) is  the  voluntary  act  of  the  servant. 
Even  when  the  act  is  Intended  by  the  serv- 
ant to  violate  tbe  rights  of  the  plaintiff  the 
master  Is  liable  if  it  is  done  to  carry  out  the 
duty  owed  by  the  servant  to  bis  master. 
Howe  v.  Newmarch,  12  Allen,  49.  The  fact 
that  the  act  of  uttering  the  slanderous  words 
uttered  by  an  agent  or  servant  of  a  corpora- 
tion In  tbe  coarse  of  his  employment  is  a 
voluntary  one  is  no  reason  for  holding  that 
the  corporation  Is  not  liable  therefor. 

It  seems  to  have  been  in  the  mind  of  those 
who  have  pat  forward  the  distinction  orig- 
inally put  forward  by  Mr.  Odgers,  that  such 
a  wrong  as  a  slander  cannot  In  fact  be  com- 
mitted by  an  agent  in  the  course  of  his  em- 
ployment whether  the  master  is  a  natural 
person  or  a  corporation.  But  that  is  not 
BO.  The  case  at  bar  is  perhaps  as  good  an 
Instance  to  the  contrary  as  could  be  found. 
It  was  In  evidence  in  the  case  at  bar  that 
Mrs.  Lipkin  "was  employed  •  •  •  as  a  store 
detective  *  *  *  to  assist  in  pointing  out 
people  who  were  'a  cause  for  the  enormous 
shortage  in  the  store' ;  that  she  was  supposed 
to  watch  anybody  who  'grabbed  anything 
out  of  the  store  without  paying  for  It'  and  to 
Inform  the  manager  thereof.  •  •  •  That 
It  was  her  business  to  know  whether  people 
had  taken  anything  from  the  store  or  not" 
If  Mrs.  Lipkin  in  the  performance  of  that 
duty  thou^t  that  the  plaintiffs  bad  stolen 
the  beads  wUch  she  thought  they  had  stolen, 
tbe  Jury  were  warranted  In  finding  that  It  was 
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her  duty  to  accuse  them  of  the  theft  "to 
Induce  the  plalntlfF  to  return  the  beads." 

The  w^ht  of  authority  is  in  favor  of  the 
ruling  made  by  the  presidinK  judge  in  the 
case  at  bar.  There  is  but  one  decision  of  a 
final  court  of  appeal  in  favor  of  the  propo- 
sition originally  put  forward  by  Mr.  Odgers, 
namely,  Behre  v.  National  Cash  Register  Co., 
100  Oa.  213,  27  ^  B.  98B,  62  Am.  St  Rep. 
320.  In  addition  to  that  there  is  a  state- 
ment to  that  effect  In  Singer  Mfg.  Co.  v. 
Taylor,  150  Ala.  674,  677-578,  43  South.  210, 
9  L.  R.  A.  (N.  S.)  929,  124  Am.  St.  Rep.  90. 
But  the  statement  made  In  that  case  was  not 
necessary  to  the  decision  there  made.  In 
that  case  the  agent  and  the  corporation  were 
sued  jointly  and  the  statement  as  to  the  law 
of  slander  (originally  put  forward  by  Mr. 
Odgers)  was  put  forward  after  the  case  had 
been  decided  on  the  ground  that  "the  offense 
of  slander  is  essentially  single,  differing  in 
this  respect  from  libeL"  On  the  other  hand, 
it  was  laid  down  by  the  House  of  Lords  In 
Glasgow  V.  Lorrimer,  [1911]  A.  0.  209,  8. 
c.  sub  nomine  Riddell  v.  Corporation  of  Glas- 
gow, [1911]  S.  C.  (H.  Ia)  85,  that  a  corporation 
Is  liable  for  words  spoken  by  a  servant  in  the 
course  of  his  employment.  In  that  case  It 
was  held  that  the  words  were  not  uttered  In 
the  course  of  the  agent's  employment  and  for 
that  reason  the  corporation  was  held  not  to 
be  liable.  It  Is  the  settled  law  of  New  Jer- 
sey (Empire  Cream  Separator  Go.  t.  De  La- 
val Dairy  Supply  Co.,  76  N.  J.  Law,  207, 
67  Atl.  711),  Ohio  (Citiaens*  Gag  &  Electric  Co. 
y.  Black,  95  Ohio  St.  42,  115  N.  E.  495,  U 
R.  A.  1917D,  659),  Minnesota  (Roemer  v. 
Jacob  Schmidt  Brewery  Co.,  132  Minn.  399, 
157  N.  W.  640,  L.  R.  A.  1916B,  771),  and 
North  Carolina  (Redditt  v.  Shiger  Mfg.  Co., 
124  N.  C.  100,  32  S.  E.  392,  by  a  divided 
court  of  S  to  1 ;  see  also  Sawyer  ▼.  Railroad 
CO.,  142  N.  0. 1.  54  S.  E.  793, 116  Am.  St.  Rep. 
716,  9  Ann.  Cas.  440)  that  a  corporation  .is 
liable  for  slanderous  words  uttered  by  one 
of  Its  servants  in  the  course  of  his  employ- 
ment There  is  a  decision  by  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
(Grand  Union  Tea  Co.  v.  Lord,  231  Fed.  390, 
145  G.  C.  A.  384,  Ann.  Cas.  19180,  1118)  to 
the  same  effect  And  it  was  so  laid  down  in 
Hopkins  Chemical  Co.  v.  Read  Drug  &  Chemi- 
cal Co.,  124  Md.  210,  212-215,  92  Atl.  478.  In 
that  case  the  words  uttered  were  not  slander- 
ous per  se  and  there  being  no  allegation  of 
special  damage  the  demurrer  was  sustained. 

[3]  Moreover,  we  are  of  opinion  that  no 
distlQction  can  be  made  In  this  re^^tect  be- 
tween libel  and  slander.  It  was  decided  In 
Fogg  T.  Boston  &  Lowell  Railroad,  148  Mass. 
518,  20  N.  B.  109,  12  Am.  St  Rep.  583,  that 
a  corporation  is  liable  for  libel  where  it  is 
proved  that  the  libel  Was  written  by  a  serv- 
ant or  agent  of  the  corporation  in  the  course 
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of  the  business  in  which  he  was  employed. 
^  also  Howland  t.  Blake  Mfg.  Co.,  156 
Mass.  543,  31  N.  E.  656;  HIU  v.  Murphy,  212 
Mass.  1,  4,  98  N.  E.  781,  40  L.  R.  A.  (N.  S.) 
1102,  Ann.  Gas.  1913C,  374. 

It  follows  that  the  ruling  made  by  the 
presiding  judge  in  his  charge  to  the -jury  was 
right,  the  rulings  asked  for  were  wrong, 
and  that  the  exceptions  must  be  overruled. 

It  is  so  ordered. 


(2»Mau.  K!S) 
WEST  V.  NEW  YORK,  N.  H.  &  H.  R.  Oa 

(Supreme  Judicial  Court  of  Massachusetta. 
Suffolk.    June  18,  1910.) 

1.  United  States  «=>126— Action  AoAiNBr— 
Consent. 

The  United  States,  unless  it  consents,  can- 
not be  impleaded  in  any  court,  federal  or  state, 
and  whether  it  is  a  party  to  the  litigation  is 
not  determined  by  the  nominal  party  shown  by 
the  record,  but  by  the  effects  of  the  judtrment 
which  can  be  entered. 

2.  Railboads  «=95%— New,  vol.  6A  Key-No. 
Seriee— Federal  (Jontbol— Aotion— Vendk. 

Railroad  guard's  right  to  damages  for  breach 
of  his  contract  of  employment  is  a  vested  right 
of  property,  enforceable,  under  General  Order 
No.  18a  of  the  federal  Director  General  of  Rail- 
roads, in  the  superior  court  for  the  county 
where,  in  contemplatian  of  law,  the  guard  had 
his  residence. 

3.  Venus  ^=333— Tbanbfkb  to  Pbofeb  Couir- 
tt — Statutes. 

The  trial  court,  under  Rev.  Laws,  c.  167,  f 
14,  ,even  if  defendant's  plea  in  abatement  that 
the  action  was  brought  in  the  wrong  county 
was  good,  and  the  Supreme  Judicial  Court  un- 
der St.  1913,  c.  716,  I  3,  on  plaintiff's  motion 
could  Older  the  ease  transferred  to  the  proper 
county,  where  it  could  be  prosecuted  as  if  duly 
begun  therein,  and  all  prior  proceedings  regular- 
ly taken  would  be  valid. 

4.  BVIDERCB  «=>46— JUDIOIAI.  NOTICE— PbeSI- 

DKira's  Pboclamation. 
All  courts  are  bound  to  take  Judicial  notice, 
as  a  public  act  of  the  President's  proclamation 
taking  over  the  railroads  on  account  of  the  emer- 
gency of  the  war. 

5.  Raiusoads  «=>5%,  New,  voL  6A  Key-No. 
Series— Federal,  Control. 

The  President  could  direct  and  empower  the 
Director  General  of  Railroads,  as  his  represent- 
ative,  to  carry  out  the  powers  conferred  upon 
him  by  (Tongress  as  to  federal  operation  of  nil- 
roads  on  account  of  the  emergency  of  the  war. 


6.  EviDENcs    4=»46— JuDioiAX.    Notice— Ob- 
DEBS  or  DnscTOR  Gbnxbal  of  Railboads. 
The  Supreme  Judicial  Court  takes  notice  of 
general  orders  promulgated  by  the  Director  Gen- 
eral of  Railroads,  appointed  by  the  President  to 
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execute  the  aathorit;  conferred  upon  Mm  by 
Congreas  to  take  over  the  railroads  on  account  of 
the  emergency  of  the  war,  in  so  far  as  they  are 
applicable  to  an  action  against  a  railroad  nnder 
federal  control,  though  not  called  to  the  atten- 
tion of  the  court  by  counsel. 

7.  Raixsoads  4=35^,  New,  vol.  CA  Key-No. 
Series— Fedbbal  Opebatiok— Cokgbbssion- 
Ai,  ComsoL. 

Notwithstanding  its  prior  delegation  of  pow- 
era  over  the  railroads  during  the  emergency  of 
war,  enumerated  in  certain  resolves  and  stat- 
utes, Congress,  in  the  exercise  of  general  legis- 
lative authorial  could  further  provide  by  any 
appropriate  enactments  for  the  operation  of  the 
systems  of  railroad  transportation  undertaken 
pursuant  to  the  President's  proclamation,  as- 
serting the  authority  vested  in  him  by  Congress. 

8.  Railboadb  «=>5^,  New,  vol.  QA  Key-No. 
Series— Fbdkbal  Contkol— Suit  Aoainbt — 
Vbntji. 

Order  of  federal  Director  General  of  Rail- 
roads that  suit  against  carrier,  while  under 
federal  control,  must  be  brought  in  the  county 
where  plaintifl  resides,  or  where  the  cause  of 
action  arose,  having  been  issued  after  action 
had  been  begun  for  breach  of  contract  of  em- 
ployment by  a  railroad's  discharged  guard,  held 
inapplicable,  so  that  the  guard  could  resort  to 
any  court  of  competent  jurisdiction,  though  no 
attachment  on  mesne  process  could  be  made, 
and,  if  a  judgment  was  obtained,  no  execution 
could  be  levied  on  the  railroad's  property. 

9.  VsmjE  «=94— Tbansitobt  AonoR— Pi<aob 
or  BOBiNEss  OF  Defendant. 

Under  Rev.  Laws,  c  167,  i  1,  plaintiff  can 
sue  on  a  transitory  cause  of  action,  as  one  for 
breach  of  contract  of  employment,  in  any  county 
where  defendant  has  a  usual  place  of  business. 

Report  fiHMn  Superior  Gonrt,  SufToIk  Coun- 
ty ;  Jobn  F.  Brown,  Judge. 

Action  by  Frank  N.  West  against  the  New 
rork.  New  Haven  &  Hartford  RaUroad  Com- 
pany, resulting  in  overruling  of  defendant's 
plea  in  abatement  On  report  to  the  Supreme 
Judicial  Court.  Defendant  ordered  to  answer 
over  under  the  terms  of  the  report. 

Whipple,  Sears  &  Ogden,  of  Boston  (WU- 
liam  R.  Sears,  of  Boston,  of  counsel),  for 
plaintiff. 

Choate,  Hall  &  Stewart,  of  Boston,  for  de- 
fendant 

BRAI/Enr,  J.  [1, 2]  The  defendant's  con- 
tentions, that  the  United  States  unless  It  con- 
sents cannot  be  impleaded  in  any  court  either 
federal  or  state,  and  whether  the  sovereignty 
is  a  party  to  the  litigation  is  not  determined 
by  the  nominal  party  shown-by  the  record,  but 
by  the  effects  of  the  judgment  which  can  be 
entered,  may  be  conceded  as  being  beyond  the 
pale  of  successful  contradiction.  Public  Serv- 
ice Commission  v.  N.  B.  TeL  &  Tel.  Co.,  122 


N.  E.  667.  But  the  plea  In  abatement  on 
which  It  relies  to  defeat  the  action  fedtes 
that  the  plaintiff  at  the  time  the  suit  was 
brought  resided  In  "the  county  of  Dukes 
*  *  *  and  that  the  cause  of  action,  if  any, 
accrued  in  the  state  of  Connecticut ;  that  by 
General  Order  No.  18a,  signed  by  W.  G.  Me- 
Adoo,  Director  General  of  Railroads,  it  is  or- 
dered that  all  suits  against  carriers  while 
under  federal  control  must  be  brought  in  the 
county  or  district  where  the  plaintiff  resides 
at  the  time  of  the  accrual  of  the  cause  of  ac- 
tion, or  in  the  county  or  district  where  the 
cause  of  action  arose,  and  therefore  th^  de- 
fendant ought  not  to  be  held  to  answer  to  the 
plalntlfTs  writ"  The  cause  of  action  accord- 
ing to  the  declaration  accrued  July  14,  1017, 
when  the  i^alntlff  who  Is  alleged  to  have  been 
employed  as  a  guard  for  the  duration  of  the 
war  was  discharged  while  on  duty  at  the 
"OonnecUcnt  River  Bridge,"  because  his  serv- 
ices were  no  longer  required  by  the  defend- 
ant The  right  to  damages  for  breach  of  this 
contract  Is  a  vested  right  of  property  en- 
forceable under  the  order  In  the  superior 
court  for  the  "county  of  Dukes"  where  In  con- 
templation of  law  he  had  his  residence.  Bog- 
nl  V.  Perottl,  224  Mass.  152,  112  N.  B.  853, 
Lw  R.  A.  1916F,  831;  Angle  v.  St  Paul,  Minn. 
&  Omaha  Ry.,  161  U.  S.  1,  14  Sup.  Ct  24D, 
38  L.  Bd.  56 ;  Reeder  v.  Holcomb,  105  Mass. 
03 ;  Hazard  v.  Wason,  152  Mass.  268,  25  N.  B. 
466. 

[3]  The  trial  court  under  R.  L.  c.  167,  i  14, 
even  if  the  plea  were  adjudged  good,  and  this 
court  under  St.  1018,  c.  716,  f  3,  could  on  the 
plaiutitTa  motion  order  the  case  transferred 
to  the  proper  county  where  It  could  be  pros- 
ecuted as  if  duly  begun  therein  and  all  prior 
proceedings  regularly  taken  would  thereafter 
be  valid. 

The  presiding  jud^,  however,  overruled 
the  plea  "on  the  ground  that  the  federal 
government  is  without  authority  to  regulate 
procedure  in  the  courts  of  the  various  states" 
and  reported  the  case  under  the  stipulation 
"that  If  the  ruling  is  right  the  defendant  be 
ordered  to  answer  over;  and  if  the  plea  In 
abatement  be  found  to  be  a  good  defense  that 
the  action  be  dismissed."  See  In  this  con- 
nection as  to  procedure,  R.  L.  c.  173,  {  06,  as 
amended  by  St  1006,  C  342,  i  2,  and  St  1010, 
c.  665,  S  4 ;  R.  Ifc  c.  173,  {  105,  as  amended  by 
St  1010,  c.  655,  i  5;  Cotter  v.  Nathan  & 
Hurst  Co.,  211  Mass.  31,  07  N.  B.  144. 

It  therefore  becomee  necessary  to  decide 
whether  the  order  of  the  Director  General  de- 
prived the  court  when  sitting  for  Suffolk 
county  of  jurisdiction.  The  president's  proc- 
lamation appointing  a  Director  General  of 
Railroads  under  the  joint  resolutions  of  Con- 
gress passed  April  6,  1917,  December  7,  1017, 
and  section  1  of  the  act  approved  August  29, 
1016  (39  Stat.  646,  c.  418  [U.  S.  Comp.  St  | 
1074a]),  was  issued  December  26,  1017. 
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The  Joint  resolutlcm  of  April  6, 1917,  reads: 

"That  the  state  of  war  between  the  United 
States  and  the  Imperial  German  groremment 
which  has  been  thmst  npon  the  United  States 
is  hereby  formally  declared ;  and  that  the  Presi- 
dent be,  and  he  is  hereby,  authorized  and  direct- 
ed to  employ  the  entire  naval  and  military 
forces  of  the  United  States  and  the  resources  of 
the  goTemment  to  carry  on  the  war  against 
the  Imperial  German  government;  and  to  bring 
the  conflict  to  a  successful  termination,  all  of 
the  resources  of  the  country  are  hereby  pledged 
by  the  Congress  of  the  United  States." 

The  Joint  resolution  of  December  7>  1917, 
resolved: 

"That  a  state  of  war  is  hereby  declared  to 
exist  between  the  United  States  of  America  and 
the  Imperial  and  Royal  Avstro-Hungarian  gov- 
ernment; and  that  the  President  be,  and  he  is 
hereby,  authorised  and  directed  to  employ  the 
entire  naval  and  military  forces  of  the  United 
States  and  the  resources  of  the  government  to 
carry  on  war  against  the  Imperial  and  Royal 
Austro-Hungarian  government;  and  to  bring 
the  conflict  to  a  successful  termination,  all  the 
resonrces  of  the  country  are  hereby  pledged  by 
the  Congress  of  the  United  Sutes." 

And  by  section  1  of  the  act  approved  An- 
gust  29,  1916  (U.  S.  Comp.  St  {  1974a): 

"The  President,  in  time  of  war,  is  empowered, 
through  the  Secretary  of  War,  to  take  posses- 
sion and  assume  control  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof,  and 
to  utilize  the  same,  to  the  ezdusion  as  far  as 
may  be  necessary  of  all  other  traffic  thereon,  for 
the  transfer  or  transportation  of  -troops,  war 
material  and  equipment,  or  for  such  other  pur- 
poses connected  with  the  emergency  as  may  be 
needful  or  desirable." 

The  proclamatlcm  among  ottaer  provisions 
contains  a  danse  that: 


"Except  with  the  prior  written  assent  of  said 
Director  no  attachment  by  mesne  process  or  on 
execution  shall  be  levied  on  or  against  any  of 
the  property  used  by  any  of  said  transportation 
systems  in  the  conduct  of  their  business  as  com- 
mon carriers;  but  suits  may  be  brought  by  and 
against  said  carriers  and  judgments  rendered  as 
hitherto  only  and  except  so  far  as  said  Director 
may  by  general  or  special  order  otherwise  deter- 
mine." 

[4,  5]  The  proclamation  does  not  purport  to 
limit  or  restrict  the  right  to  bring  suit  on 
causes  of  action  then  existing  until  the  Direc- 
tor General  may  by  general  or  special  order 
otherwise  determine.  It  is  plain  In  the  ab- 
sence of  such  order  by  the  Director  General 
that  only  the  rights  of  attachment  on  mesne 
process  and  of  levy  on  execution  are  suspend- 
ed. While  on  the  record  at  the  date  of  the 
plaintiff's  writ,  April  6,  1918,  the  Director 
General  apparently  had  taken  full  possession 
and  control  of  the  defendant's  railroad,  the 
date  ot  the  order  relied  on  does  not  appear. 
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But  the  President's  procIamatloB  Is  a  pnblle 
act  of  which  all  courts  are  bound  to  take  Ja- 
dicial  notice  and  to  which  all  courts  are  re- 
quired to  give  effect.  Armstrong  v.  United 
States,  IS  WalL  IM,  20  L.  Ed.  614.  And  the 
President  may  direct  and  empower  as  in 
the  case  at  bar  a  representative  to  carry  ont 
the  powers  conferred  upon  him  by  Congress. 
The  act  of  the  representative  is  the  act  of  the 
President  WUcox  v.  Jackson,  13  Pet  498, 10 
L.  Ed.  264;  Williams  v.  United  States,  1 
How.  290,  11  I*  Ed.  136. 

[8,  7]  We  accordingly  take  notice  of  the 
general  orders  promulgated  by  the  Director 
General  in  so  far  as  they  are  applicable  to 
the  present  case  even  if  they  have  not  been 
called  to  onr  attention  by  counsel.  Brown  t. 
Piper,  91  U.  S.  87,  23  I*  Ed.  200 ;  Jones  v. 
United  States,  187  U.  S.  202;  11  Sup.  Ct  80, 
34  Li.  EM.  091 ;  Jenkins  ▼.  Collard,  145  U.  8. 
646,  12  Sup.  Ct  868,  36  L.  Ed.  812;  16  R.  a 
L.  "Judicial  Notice,"  {  40,  and  cases  cited  la 
notes  11, 12  and  18 ;  Wlgmore  on  Evidence,  | 
2665.  It  is  settled  that  notwithstanding  its 
prior  delegation  of  the  powers  enumerated  in 
the  resolves  and  the  statute  referred  to  in  the 
proclamation.  Congress  in  the  exercise  of  its 
general  legislatiTe  anthority  could  further 
provide  by  any  appr<^riate  enactments  for 
the  operation  of  the  systems  of  railroad  trans- 
portation undertaken  pursuant  to  the  procla- 
mation. McCnlloch  T.  Maryland,  4  Wheat 
316,  321,  4  L.  Ed.  679 ;  MUler  t.  New  York, 
109  U.  a  385,  8  Sup.  Ct  228,  27  L.  Ed.  971 ; 
JulUlard  V.  Greenman.  110  U.  S.  421,  4  Sup. 
Ct.  122,  28  L.  Ed.  204;  Logan  v.  United 
States,  144  U.  S.  266,  12  Snp.  Ct  617,  36  L. 
Ed.  429. 

By  Act  of  March  21, 1918,  c.  26,  40  Stat  466 ' 
(U.  S.  Comp.  St.  1918,  U  3115%a-3115%p), 
entitled  "An  act  to  provide  for  the  operation 
of  transportation  systenbi  while  under  feder- 
al control,  for  the  just  c<»npensation  of  their 
owners  and  for  other  puri)oees,"  it  is  de- 
clared by  section  10  (section  S116%J): 


"That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisions 
of  this  act  or  any  other  act  applicable  to  such 
federal  control  or  with  any  order  of  the  Presi- 
dent Actions  at  law  or  suits  in  equity  may  be 
brotlght  by  and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by  law;  and 
in  any  action  at  law  or  suit  in  equity  against 
tlie  carrier,  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instru- 
mentality or  agency  of  the  federal  government 
Nor  shall  any  such  carrier  be  entitled  to  have 
transferred  to  a  federal  court  any  action  here- 
tofore or  hereafter  instituted  by  or  against  it 
which  action  was  not  so  transferable  prior  to 
the  federal  control  of  such  carrier;  and  any 
action  which  has  theretofore  been  so  transferred 
because  of  such  federal  control  or  of  any  act  of 
Congress  or  official  order  or  proclamation  relat- 
ing thereto  shall  upon  motion  of  either  party  be 
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retnmaiFeiTed  to  the  court  In  which  it  was  orig- 
iiuiUy  instituted.  But  no  process,  mesne  or 
final,  shall  be  levied  against  any  property  under 
such  federal  controL    •    •    •" 

The  Director  General  April  9,  1918,  issued 
the  following  order : 

"Whereas,  the  act  of  Congress  approved  March 
21.  1918  [c.  25],  entitled  'An  act  to  provide  for 
the  operation  of  transportation  systems  while 
under  federal  control,'  provides  (section  10) 
'that  carriers  while  under  federal  control  shall 
bo  subject  to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under  state  or  federal 
laws  or  at  common  law,  except  in  so  far  as 
may  be  inconsistent  with  the  provisions  of  this 
act  •  •  *  or  with  any  order  of  the  President, 
*  *  *  but  no  process,  mesne  or  final,  shall  be 
levied  against  any  property  under  sndi  federal 
control;'  and 

"Whereas,  it  appears  that  suits  against  the 
carriers  for  personal  injuries,  freight  and  dam- 
age claims,  are  being  brought  in  states  and 
jurisdictions  far  remote  from  the  place  where 
plaintiCts  reside,  or  where  the  cause,  of  action 
arose,  the  effect  thereof  being  that  men  operat- 
ing trains  engaged  in  hauling  war  materials, 
troops,  munitions,  or  supplies  are  required  to 
leave  their  trains  and  attend  court  as  witnesses, 
and  travel  sometimes  for  hundreds  of  miles  from 
their  work,  necessitating  absence  from  their 
trains  for  days  and  sometimes  for  a  week  or 
more,  which  practice  is  highly  prejudicial  to 
the  just  interests  of  the  government,  and  seri- 
ously interferes  with  the  phymcal  operation  of 
the  railroads,  and  the  practice  of  suing  in  re- 
mote jurisdictions  is  not  necessary  for  the  pro- 
tection of  the  rights  of  the  just  interests  of 
plaintiSk 


"It  is  therefore  ordered  tluit  an  suits  against 
carriers  while  under  federal  control  must  be 
broaght  in  the  county  and  district  where  the 
plaintiff  resides  or  in  the  county  or  district 
where  the  cause  of  action  arose." 


The  last  paragraph  of  this  order  was 
amended  by  a  general  order  dated  April  18, 
1918,  designated  as  18a,  which  prerionsly  has 
been  quoted.  It  is  to  be  noticed  that  the  or- 
der as  amended  is  based  on  the  act  of  Con- 
gress of  March  21, 1918,  but  the  authority  of 
the  IMrector  General  to  act  rests  on  his  ap- 
pointoient  by  the  President 

[I]  It  is  manifest,  although  no  attachment 
or  levy  can  be  made,  that  neither  the  resolu- 
tions, the  proclamation  thereunder,  nor  the 
subsequent  statute  prohibits  actions  for  dam- 
ages in  accordance  with  the  civil  procedure 
prescribed  by  the  states.  The  order  of  the 
Director  General  having  been  issued  after  the 
plalntilTs  action  had  been  begun  is  therefore 
inapplicable  and  the  plaintiff  could  resort  to 
any  court  of  competent  jurisdiction  for  re- 
dress although  no  attachment  on  mesne  pro- 
cess could  be  made,  and  if  he  obtained  judg- 
ment no  execution  conld  be  levied  on  the  de- 
fendant's property. 

[9]  It  follows  that  his  cause  of  action  being 
transitory  and  not  local  the  plaintiff  can 
bring  suit  in  this  county  where  the  defendant 
has  a  usual  place  of  business  and  under  the 
terms  of  the  report  the  defendant  Is  to  an- 
swer over.   B.  I*  c.  167,  i  1. 

So  ordered. 
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BATJM  v.  INDUSTRIAL  COMMISSION  et  aL 
(No.  12543.) 

(Snpreme  Court  of  Illinois.     Jnne  18,  1910.) 

1.  Masteb  and  Sebvakt  «=»374— Workmbn'b 
Compensation  Act— iRJintiES  Abisino  Out 
Of  Emplotuznt. 

While  there  must  be  some  caasal  relation 
between  the  employment  and  the  injary  for 
which  compensadon  in  sought,  it  is  not  neccs- 
vary  that  the  injary  be  one  which  ought  to 
have  been  foreseen  or  expected. 

2.  Masteb  and  Sebvant  9=3375(1)— Wobk- 
xen's  Cokfenbation  Act— Scofk  or  Eu- 

PLOTMENT. 

Where  a  workman  voluntarily  performs  an 
act  during  an  emergency,  wliich  he  has  reason 
to  believe  is  in  the  interest  of  his  employer,  and 
is  injured  thereby,  he  is  not  acting  beyond  the 
scope  of  his  employment. 

8.  Mabteb  and    Servant   «=»375(1)— Wobk- 

MEN'S   COUPENSATION   ACT— INJUBT    "ABIS- 

iNo  Odt  or  AND  IN  OoiTBSK  or  Emplot- 

MENT." 

Where  an  assistant  cutter  in  a  shirt  waist 
factory  was  fatally  wounded  by  strikers,  while 
trying  to  save  his  employer  and  other  employes 
from  injary,  the  injury  arose  "out  of  and  in  the 
course  of  his  employment,"  within  Workmen's 
Compensation  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  l^rases.  First  and  Second  Series,  Coarse 
of  Employment.] 

4.  IfASTXB  AND  Sebvant  «=>404— Wobkioin'b 

COMPENBATION     AOT  —  EVIDENCE— AdUIBBI- 

BILITZ. 
In  a  proceeding  before  the  Industrial  0>m- 
mission  to  recover  compensation  for  the  death  of 
an  employ^  killed  by  strikers  it  was  error  to 
prove  by  parol  the  contents  ,of  a  letter  recMved 
by  deceased  from  the  union,  demanding  that  he 
sign  up  to  prevent  the  strike. 

6.  Masteb  and  Sebtant  «=>417(8)— Wobk- 
men'b    Goufensahon— Review-'-Habmlbbs 

ElBBOB. 

In  a  proceeding  before  the  Indostrial  Com- 
mission to  recover  compensation  for  the  death 
of  an  employ^  killed  by  strikers,  error  in  prov- 
ing by  parol  a  letter  from  the  union  demanding 
that  deceased  sign  up  was  harmless,  in  view  of 
other  competent  evidence  showing  the  exist- 
ence of  the  strike. 

6.  Masteb  and  Sebyaht  «s>417(8>— Wobk- 
ken's  Compensation— Habiiu:s8  Ebbob— 
Evidence. 

In  a  proceeding  before  the  Industrial  Com- 
mission to  recover  compensation  for  death  of 
an  employe  killed  by  strikers,  it  was  not  prej- 
udicial error  to  admit  opinions  that  deceased 
was  protecting  the  employer's  life  and  property ; 
where  there  was  suflSdent  competent  evidence. 

7.  Masteb  and  Sebvant  «=»417(9)— Wobk- 
men's  Compensation- Review— Powbbs  or 
CiBCDiT  Coxjbt— Monet  Judgment. 

Under  Workmen's  Compensation  Act,  g  19, 
H  is  error  for  the  circuit  court,  on  afiSrming 
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award  by  Industrial  (Commission,  to  direct  pay- 
ment of  the  award  and  order  execution  thereon. 


Error  to  (Circuit  Court,  Cook  CJounty;  Os- 
car M.  Torrison,  Judge. 

Proceeding  under  the  Workmen's  Ooni- 
pensatlon  Act  by  CJonstance  Tomczyk  to 
recover  compensation  for  the  death  of  Ed- 
ward Tomczyk,  opposed  by  Simon  M.  Baum, 
employer.  The  award  of  the  Industrial 
CV)mmission  was  affirmed  by  the  circuit 
court,  and  the  employer  brings  error.  Re- 
versed and  remanded,  with  directions. 

John  Clark  Baker,  of  Ctdcago,  for  plain- 
tiff in  error. 

Joseph  h.  Llsack,  of  Chicago  (John  H. 
Mc^uliffe,  of  Chicago,  of  counsel),  for  de- 
fendant in  error. 

THOMPSON,  J.  This  writ  of  error  is 
brought  to  review  a  Judgment  of  the  drctdt 
court  of  Cook  county  confirming  an  award 
by  the  Industrial  Commission  against  Si- 
mon M.  Baom,  plaintiff  in  error,  of  compen- 
sation for  the  death  of  Edward  Tomczyk, 
who  died  February  25,  1917,  from  injuries 
received  February  16,  1917,  in  a  dlfllcnlty 
caused  by  some  strikers  raiding  the  factory 
where  deceased  was  working.  The  ques- 
tions raised  are  whether  the  death  of  Ed- 
ward Tomczyk  arose  out  of  his  employment, 
whether  there  was  error  in  the  admission  of 
certain  evidence,  and  whether  the  circuit 
court,  in  conflrmlng  the  award  of  the  Indus- 
trial Commission,  erred  In  entering  a  mon- 
ey judgment  and  ordering  execution. 

Deceased  was  employed  by  plaintiff  In  er- 
ror, doing  business  as  the  Nora  Sbirt-Waist 
(Company,  as  an  assistant  cntter  in  his  fac- 
tory located  at  Milwaukee  avenue  and  Oak- 
ley boulevard,  in  the  city  of  Cliicago.  The 
workroom  of  this  factory  is  triangular  In. 
shape,  there  being  about  5,000  square  feet 
of  floor  space  in  the  room.  The  entrance 
to  this  workroom  is  from  Milwaukee  ave- 
nue through  an  outer  door,  down  a  passage- 
way, and  throngb  a  second  door.  At  the 
right  of  the  passageway  between  the  avenue 
and  the  workroom  was  Baum's  office.  At  the 
time  of  the  difficulty  there  were  employed  in 
the  workroom  2  men  and  about  25  women. 
Plaintiff  in  error  manufactured  wash  dress- 
es, shirt  waists  and  other  like  wash  gar- 
ments. As  assistant  cutter  it  was  the  duty 
of  deceased  to  lay  out  goods  and  cut  same 
with  a  knife  or  a  power-driven  machine.  It 
appears  that  on  January  13,  1917,- plaintiff 
in  error  received  a  letter  from  the  Interna- 
tional Garment  Workers'  Union,  demanding 
that  he  sign  up  with  the  union  to  avoid  a 
strike  and  other  difficulty.  On  February  14 
a  strike  was  called  by  this  union,  which 
strike  was  more  or  less  general  throughout 
the  city  of  Chicago.    None  of  the  employes 
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of  plaintiff  In  error  were  members  of  this 
union,  and  there  was  no  strike  at  this  fac- 
tory, and  no  trouble  existed  between  em- 
ployer and  employes.  Two  days  later,  at 
about  11:45  a.  m.,  20  or  30  striking  members 
of  this  union,  men  and  women,  rushed 
through  the  passageway,  past  the  office,  and 
Into  this  workroom,  calling  upon  the  employes 
of  plaintiff  In  error  to  strike.  Plaintiff  In 
error  was  in  his  office  at  the  time,  and  when 
he  saw  the  crowd  rushing  into  his  factory 
be  ran  to  the  rear  of  his  office  and  tried  to 
prevent  the  crowd  from  entering  his  work- 
room. He  seized  a  hammer,  which  was  tak- 
en away  from  him  by  the  strikers.  He  then 
tried  to  reach  tils  telephone  to  call  the  po- 
lice, but  was  prevented  by  the  strikers.  As 
the  crowd  forced  its  way  past  plaintiff  in 
error,  Tomczyk  walked  around  from  his 
cutting  table,  where  he  was  working,  and 
tried  to  hold  them  back.  The  plaintiff  in 
error  was  standing  about  4  feet  away  from 
Tomczyk,  and  there  were  about  6  male  strik- 
ers standing  between  them.  The  remaining 
strikers,  men  and  women,  were  crowded 
-around  plaintiff  in  error,  Tomczyk,  and  the 
forelady,  all  the  women  employes  of  the 
factory  having  fled  in  a  panic.  In  the  course 
of  the  riot  Tomczyk  was  stabbed,  and  cried 
out,  "Baum!  I  am  cut!"  It  was  from  this 
wound  that  he  died.  The  strikers  left  im- 
mediately, throwing  bricks  through  the  plate 
glass  windows  as  they  went 

The  first  question  is  whether  Tomczyk'a 
injury,  which  was  received  tn  the  course  of 
his  employment,  arose  out  of  Ids  employ- 
ment Tbe  words  "arising  out  of  have  ref- 
erence to  tbe  cause  or  origin  of  the  accident, 
and  seem  to  indicate  that  tbe  accident  must 
happen  out  of  the  transaction  of  the  busi- 
ness tn  which  the  workman  is  engaged. 
That  would  include  any  accident  which 
might  naturally  result  from  the  manner  in 
which  the  business  is  carried  on  and  whidi 
would  be  considered  Incidental  to  the  em- 
ployment Itself.  This  Injury  was  clearly  a 
mishap,  occurring  outside  of  the  usual  course 
of  events,  and  was  an  emergency  which 
arose  while .  Tomczyk  was  engaged  In  his 
work.  It  is  well  argued  that  such  a  situa- 
tion could  hardly  Ixave  been  contemplated  by 
cither  the  employer  or  the  employ^  when 
Tomczyk  entered  tbe  employment  of  plain- 
tiff in  error.  On  the  other  hand,  when 
plaintiff  in  error  failed  to  sign  tbe  agree- 
ment with  the  union.  It  was  certain  to  cause 
the  members  of  the  union  to  use  some  meas- 
ure to  compel  compliance  with  their  de- 
mands. It  was  generally  known  that  there 
was  a  strike  in  the  dty  of  Chicago,  and 
this  fact  was  known  to  the  plaintiff  in  er- 
ror. Unfortunately,  during  the  course  of  a 
strike,  and  in  the  excitement  of  events 
which  occur  during  a  strike, .  trouble  quite 
frequently  arises.  In  view  of  the  general 
conditions  and  events  that  were  happening 


in  the  immediate  vicinity  of  the  factory  of 
plaintiff  in  error,  it  can  hardly  be  said  he 
should  not,  as  a  reasonable  person,  expect 
some  difficulty  with  the  strikers. 

[1,  2]  While  there  must  l)e  some  causal  re- 
lation between  the  employment  and  tbe  In- 
jury, it  is  not  necessary  that  the  injury  be 
one  which  ought  to  have  been  foreseen  or 
expected.  It  must,  however,  be  one  which, 
after  the  event,  may  be  seen  to  have  had  its 
origin  in  the  nature  of  tbe  employment 
Such  was  our  holding  in  Pekln  Cooperage.Co. 
V.  Industrial  Com.,  285  111.  31,  120  N.  E. 
530.  Where  a  workman  voluntarily  performs 
an  act  during  an  emergency,  which  he  has 
reason  to  believe  is  in  the  interest  of  his  em- 
ployer, and  is  injured  thereby,  he  Is  not 
acting  beyond  the  scope  of  his  employment 

It  is  conceded  that  Tomczyk  was  a  peace- 
able and  law-abiding  citizen.  It  Is  also  con- 
ceded that  the  strikers  rushed  into  the  work- 
room without  any  warning  and  that  plain- 
tiff in  error  tried  to  eject  them.  The  evi- 
dence shows  that  there  was  great  excitement 
In  the  workroom,  and  that  tbe  women  em- 
ployes fled,  screaming,  to  the  back  of  tbe 
room.  Nothing  was  said  between  the  plain- 
tiff in  error  and  Tomczyk.  Tomczyk,  seeing 
bis  employer  and  his  f^ow  employes  in  ap- 
parent danger,  came  to  the  rescne.  He  was 
assisting  his  employer  in  the  defense  of 
his  person  and  his  property,  and  was  acting 
in  defense  of  his  fellow  employes,  all  of 
whom  were  women.  We  bave  held  that  it  is 
the  dnty  of  an  employ^  to  do  what  he  can  to 
save  the  lives  of  bis  fellow  employes  when 
all  are  at  the  time  working  in  tbe  line  of 
their  employment  Dragovicb  v.  Iroquois 
Iron  Co.,  269  lU.  478>  109  N.  E.  990.  Tbat 
the  fellow  employes  of  deceased  were  not 
actually  in  danger  of  losing  their  lives  can- 
not change  the  rule.  Tbe  danger  was  clearly 
apparent  to  Tomceyk.  He  acted  as  any  man 
would  have  acted  under  the  circumstances. 
The 'rioters  had  rushed  in  without  warning 
and  threw  the  women  employes  into  a  panic. 
It  was  up  to  deceased  to  act  or  to  abandon 
the  workroom  and  its  occupants  to  trespass- 
ing strangers,  apparently  bent  upon  doing 
damage  to  whatever,  came  in  their  path. 
The  situation  was  an  unusual  and  unforeseen 
one,  and  called  for  quick  action.  From  every 
point  of  view  it  was  the  duty  of  deceased  to 
defend  himself  and  his  employer,  and  to 
assist  bis  employer  in  defending  the  persons 
of  his  women  coworkers.  Where  the  trouble 
arises  out  of  the  employer's  work,  and  as  a 
result  of  it  one  of  the  trespassers  injures  an 
employe  who  is  defending  bis  employer's 
business,  it  may  be  Inferred  the  injury  arose 
out  of  the  employment 

[3]  An  assault  arises  out  of  one's  employ- 
ment in  a  case  where  the  duties  of  the  em- 
ploye, under  the  particular  situation,  are 
such  as  are  likely  to  cause  him  to  bave  to 
deal  with  persons  who,  under  the  drcum- 
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stances,  are  liable  to  attack  Um.  Ohio 
Building  Vault  Oo.  t.  Industrial  Board,  277 
111.  96,  115  N.  B.  221.  Such  was  the  situa- 
tion in  this  case.  Deceased  was  assaulted, 
not  for  anything  he  had  done,  but  because 
he  was  in  the  employ  of  the  plaintiff  in  er- 
ror, who  was  in  bad  favor  with  the  union 
on  account  of  not  having  complied  with  its 
demands.  We  are  therefore  of  the  opinion 
that  the  injury,  which  occurred  in  the  course 
of  the  employment,  arose  out  of  the  employ- 
ment 

[4-8]  It  appears  that  plaintiff  in  error  re- 
ceived a  letter  from  the  union  demanding  that 
he  sign  up  with  them  to  prevent  a  strike.  It 
was  attempted  to  prove  the  cont^its  of  this 
letter  by  oral  testimony.  This  was  error. 
When  an  arbitrator  hears  evidence.  It  must  be 
evidence  that  is  competent  and  legal,  as  tested 
by  the  usual  rules  for  producing  evidence  in 
any  legal  proceeding.  Victor  Chemical  Works 
V.  Industrial  Board,  274  111.  11,  118  N.  B. 
173,  Ann.  Cas.  1918B,  627.  There  was,  how- 
ever, competent  evidence  showing  the  exist- 
ence of  the  strike,  and  no  damage  was  dope 
plaintiff  in  error  by  this  ruling.  Neither  was 
'  there  any  damage  done  when  the  plaintiff  in 
error  expressed  the  opinion  that  deceased 
was  protecting  the  employer's  life  and  prop- 
erty. He  had  testtfled  as  to  what  was  being 
done  by  deceased,  and  there  was  suffldeat 
competent  evidence  to  sustain  the  finding  of 
the  commission. 

[7]  It  is  contended  by  plaintiff  in  error 
that  the  circuit  court  erred  in  entering  a 
Judgment,  which  not  only  confirmed  the 
award  of  the  commission,  but  also  directed 
the  payment  of  the  amount  of  the  award  and 
ordered  execution.  The  proceedings  in  case^ 
of  this  character  are  purely  statutory,  and 
It  is  a  settled  rule  that  the  requirements  of 
the  statute  must  govern  and  control  them. 
These  proceedings  were  under  paragraph  (f) 
of  section  19  of  the  Compensation  Act  (Laws 
1913,  p.  349),  and  the  only  authority  of  the 
court  under  this  paragraidi  is  to  confirm  or 
set  aside  the  decision  of  the  Industrial  Board. 
From  a  consideration  of  the  whole  act,  it 
would  appear  that  the  Legislature  Intended 
that  the  employer  might  protect  himself 
against  a  Judgment  for  payment  of  the  award 
by  performing  certain-  optional  conditions. 
Paragraph  (g)  of  the  same  section  provides 
that  when  the  proceedings  are  under  that  sec- 
tion "no  Judgment  shall  be  entered  in  the 
event  the  employer  shall  file  with  the  said 
board  its  bond  with  good  and  sufficient  surety 
in  double  the  amount  of  the  award,  condition- 
ed upon  the  payment  of  said  award  In  the 
event  the  said  employer  Shall  fail  to  prose- 
cute with  effect  proceedings  for  review  of  the 
decision  or  the  said  decision  upon  review  shall 
he  aflirmed."  Paragraph  (f)  of  the  same  sec- 
tion (the  one  under  which  these  proceedings 
are  brought)  provides  that  the  writ  of  certio- 


rari shall  not  issue  until  the  employer  has  fil- 
ed with  the  circuit  clerk  "a  bond  conditioned  • 
that  If  he  shall  not  successfully  prosecute 
said  writ  or  said  suit  he  will  pay  the  said 
award,  and  the  costs  of  the  proceedings  in 
said  court  The  amount  of  the  bond  shall 
be  fixed  by  any  member  of  the  Industrial 
Board  and  the  surety  or  sureties  on  said  bond 
shall  be  approved  by  the  clerk  of  said  court." 
Such  a  bond  was  filed  in  this  case.  These 
provisions  to  prevent  judgments  are  made  to 
avoid  incumbering  the  employer's  property 
with  accumulative  liens  that  in  many  cases 
would  not  be  discharged  for  many  years  and 
might  run  for  the  life  of  the  employ^.  These 
judgments  might  accumulate  until  the  defect 
in  the  title  of  the  employer's  real  estate 
woiild  make  It  UDmarke.table.  The  employ^ 
Is  fully  protected  by  the  bond  required  by 
Uie  statute.  The  court  in  this  case  had  only 
such  power  on  certiorari  as  the  statute  gave, 
and  that  was  to  confirm  or  set  aside  the  de- 
cision of  the  commission.  There  is'  nothing 
in  the  statute  to  authorize  a  judgment  di- 
recting the  payment  of  the  amount  of  the 
award  and  ordering  execution  to  issue. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  an  order 
confirming  the  dedsion  of  the  Industrial 
Commission. 

Reversed  and  remanded,  with  directions. 


(28S  111.  434> 

BAKER  V.  WILMBRT  et  al.    (No.  12698.) 
(Supreme  Court  of  IlUnols.    June  18,  191d.) 

1.  JuDOMKNT     €s>743(2)  —  Res  Adjudicata 
— FoBMEB  Decision  or  Sxtfbeub  Coubt. 

Former  decision  of  the  Supreme  Court  that 
remainders  created  by  will  were  contingent,  and 
that  therefore  deeds  of  life  tenants  and  rever- 
sioners extinguished  remainders  and  vested  fee 
in  grantees,  is  res  adjudicata  as  to  that  ques- 
tion in  the  instant  case.  In  which  all  parties  are 
those  who  were  parties  to  the  former  suit;,  the 
same  will  being  involved  in  both  cases. 

2.  Wills   «=3692— Poweb  in  Gboss— Bxnn- 

aUIBHlCENT. 

Under  will  devising  realty  to  a  daughter 
for  life  and  providing  that  if  she  leaves  no 
lineal  descendants,  realty  shall  go  to  such  of 
testator's  lineal  descendants  as  devisee  shall  di- 
rect, and  in  default  of  will  and  lineal  descend- 
ants to  all  of  testator's  lineal  descendants,  the 
power  given  was  a  "power  in  gross,"  not  coupled 
with  a  trust,  and  was  extinguishable  by  the 
donee. 

3.  POWEES     iS=»23— "POWEB  COLLATEEAL." 

A  power  collateral  is  one  in  which  a  power 
of  appointment  is  vested  in  one  not  interested 
in  the  property  made  the  subject  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Collateral  Power.] 
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4.   POWEBS     «=s>23— "POWEB    IN    GbOSS." 

A  power  in  grosa  is  one  in  which  the  donee 
having  an  interest  in  the  land  is  to  create  by 
appointment  an  estate  only  which  will  not  at- 
tach to  the  interest  limited  to  liim  or  take  ef- 
fect out  of  his  own  interest,  hut  which  arises 
after  the  donee's  own  estate  has  terminated. 

[E^.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Power  in  Gross.] 

6.  PowEBs   ®=»23— "PowEE  Appendant"   oe 

"Power  Appuktenant." 
A  "power  appendant  or  appurtenant"  is 
that  power  existing  where  the  donee  of  the  pow- 
er has  an  estate  in  the  land  and  the  power  is 
to  take  effect  wholly  or  in  part  out  of  that  es- 
tate, and  the  estate  created  by  its  exercise  af- 
fects the  estate  and  interest  of  the  donee  of  the 
power. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Power  Appendant] 

6.  POWEBB     4=9l5  —   POWEBS    COIXATEBAI.  — 

Suspension  ob  E^xnNQtiiSHUENT. 
A  power  simply  collateral  cannot  be  extin- 
guished by  any  act  on  the  part  of  the  donee  with 
respect  to  the  land,  nor  can  it  be  released  by 
him  except  when  it  is  for  his  own  benefit,  as  a 
power  to  charge  a  sum  of  money  on  the  land 
for  himself. 

7.  PowKBS   4s3lB— In  Obobs— Rbiaase. 

Powers  in  gross,  if  not  coupled  with  a  trust, 
may  be  released  by  the  donee  to  any  person  hav- 
ing an  estate  or  freehold  in  the  land. 

&  PowEBs   «=15  —  Appendant  ob  Appuk- 
tenant Reueabe. 
A  power  appendant  or  appurtenant  nuiy  be 
released  or  extinguished. 

9.  PowEBs   ®s»l5  —  PowEB  Appendant  os 
Appubtbnant— Destbtjotion. 

Where  the  donee  of  the  power  has  an  estate 
in  land,  the  exerdse  of  which  power  would  nec- 
essarily aSect  his  estate,  as  where  a  tenant  in 
fee  has  power  to  appoint  others  in  fee,  such 
donee  has  a  power  appendant  or  appurtenant, 
and  the  alienation  of  his  estate  wUl  destroy 
the  power. 

10.  PowBBs   <8=3l5— In    Gbo8»— Exwnguibh- 

UENT. 

Where  the  donee  of  a  power  of  appointment 
in  gross  not  coupled  with  a  trust  conveyed  her 
life  estate  and  reversionary  interest,  vesting 
fee  in  grantee  and  extinguishing  contingent  re- 
mainder, and  after  grantee  had  reconveyed  fee 
to  her  she  conveyed  the  same  to  him  by  war- 
ranty deed,  with  recital  that  she  relinquished, 
released,  and  extinguished  any  power  of  ap- 
pointment, the  power  was  extinguished. 

Appeal  from  Circuit  Court,  Logan  County; 
T.  M.  Harris,  Judge. 

Suit  between  Hermlna  M.  Baker  and  Mar- 
garet Wllmert  and  others.  From  decree  ren- 
dered, the  latter  appeaL    Affirmed. 

A.  D.  Cadwallader,  of  Lincoln,  guardian  ad 
litem,  for  appellants. 
Covey  &  Woods,  of  Lincoln,  for  appellee. 


STONE,  J.  This  is  an  appeal  from  a  de- 
cree in  partition  of  the  circuit  court  of  Lo- 
gan connt7. 

Cbarles  Paulus  died  about  April  21,  1916, 
leaving  a  last  will  and  testament  duly  proven 
and  admitted  to  probate.  He  left  Mm  surviv- 
ing as  his  only  beirs  at  law  his  four  children, 
Henry  J.  Paulus,  Louis  W.  Paulas,  Hermlna 
M.  Baker,  and  Nettle  E.  Wllmert  At  the  time 
of  his  death  he  was  seized  in  fee  simple  of 
1,000  acres  of  land,  among  which  was  the 
land  In  question,  disposed  of  by  the  sixtli 
clause  of  the  will  and  the  second  paragraph 
of  the  first  codicil  thereto.  The  sixth  clause 
reads  as  follows : 

"Sixth.  I  give  and  devise  to  my  beloved 
daughter  Nettie  B!,  Paulus  the  following  de- 
scribed real  estate  to  wit:  The  northwest 
quarter  of  section  10  and  the  northwest  quarter 
of  the  southwest  quarter  of  said  section  16,  all 
in  township  ,18,  north,  and  range  1,  west  of 
the  Third  principal  meridian,  in  said  Logan 
county,  to  have  and  to  hold  for  the  period  of 
her  natural  life,  and  after  her  death  I  give  and 
devise  the  remainder  in  the  same  to  all  the 
lineal  descendants  she  may  leave  living  at  her 
death,  per  stirpes  in  fee." 

The  second  paragrapb  of  the  first  codicil 
reads: 

"In  said  will  I  have  given  certain  real  estate 
to  my  daughter  Nettie  Paulus  for  life  and  re* 
mainder  to  her  lineal  descendants  and  in  de- 
fault of  lineal  descendants  I  have  devised  the 
remainder  to  my  lineal  descendants  living  at 
her  death ;  now  by  this  codicil  I  desire  to  so 
change  said  will  that  if  said  Nettie  Paulus  die 
leaving  no  lineal  descendants  living  at  her 
death,  the  real  estate  which  is  given  to  said 
Nettle  Paulus  for  life  is  hereby  devised  to  such 
of  my  lineal  descendants  as  she,  said  Nettie 
Paulus,  shall  by  will  appoint  and  in  default  of 
virill  and  lineal  descendants  of  herself,  then  said 
real  estate  given  to  her  for  life  shall  descend 
to  all  of  my  lineal  descendants  living  at  her 
death,  per  stirpes  in  fee." 

The  four  children  by  mesne  conveyances 
conveyed  their  life  estates,  together  with  their 
reversionary  Interests,  to  Edward  .Spatz. 
These  conveyances  were  held  by  this  court  to 
have  destroyed  the  remainders,  which  were 
held  to  be  contingent  and  therefore  destructi- 
ble. Spatz  V.  Paulus,  285  111.  82, 120  N.  E.  503. 
Spatz  thereafter  by  warranty  deed  conveyed 
to  Nettie  E.  Wllmert  in  fee  the  tract  of  land 
In  question  here,  and  she  Immediately  there- 
after by  warranty  deed  conveyed  the  same 
lands  to  Spatz,  in  which  deed  the  following 
language  was  used : 

"The  grantor,  Nettle  B.  Wilmert  hereby  re- 
leases, relinquishes  and  extinguishes  any  power 
of  appointment  or  disposition  she  may  have 
over  said  premises  under  and  by  virtue  of  the 
will  of  Charles  Paulus,  deceased,  or  the  codicilg 
thereto,  and  she  further  covenants  and  agrees 
with  said  Spatz  that  she  will  never,  under  any 
circumstances  or  at  any  time,  exercise  any  such 
power  of  disposition  or  appointment  or  other- 
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'Wise  do  any  act  or  thing  that  will  In  any  way 
«nt  down,  detract  from  or  affect  the  absolute, 
todefeasible,  fee-simple  title  to  said  premises 
-which  is  hereby  conveyed  to  said  Spatz." 

By  subsequent  mesne  conTeyauces  Hermina 
M.  Baker,  Henry  J.  Paulus,  Nettie  E.  Wil- 
mert,  and  Louis  Paulus  became  seized  of  said 
:premise8  and  other  lands  aa  tenants  in  com- 
mon. The  bill  for  partition  herein  was  there- 
upon filed  and  decree  entered  thereon,  finding 
that  said  four  persons  were  owners  in  fee  of 
the  lands  In  question,  together  with  the  other 
lands,  and  decre^ng  partition  thereof.  The 
diancellor  also  found  and  decreed  that  by  the 
warranty  deed  of  Nettie  E.  Wilmert,  Spatz 
took  the  fee-simple  title  to  (he  lands  In  ques- 
tion, and  that  all  contingent  remainders  and 
ocmtingent  future  interests  of  every  kind 
were  by  merger  destroyed,  and  that  any  pow- 
«r  of  appointment  existing  in  Nettle  E.  Wil- 
mert by  virtue  of  said  codicil  was  released 
And  extinguished. 

It  is  contended  by  appellants  that  the  chan- 
cellor erred  in  holding  that  the  power  of  ap- 
pointment given  to  Nettle  E.  Paulus  by  the 
will  was  extinguished  by  her  deed  to  Edward 
Spatz;  that  she  did  not  and  could  not  exer- 
-dse  the  power  of  appointment  contained  in 
the  codicil  by  the  giving  of  the  deed,  but  that 
-such  power  could  only  be  exercised  by  her  by 
means  of  a  will. 

[1]  This  case  came  before  this. court  in 
Spatz  V.  Paulus,  supra,  where  It  was  held  that 
the  remainders  created  by  the  will  of  Charles 
Paulus  were  contingent  remainders,  and  that 
therefore  the  deeds  of  the  lif«>  tenants  and 
reversioners  extinguished  the  contingent  re- 
mainders and  vested  the  fee  In  the  grantee 
therein.  That  question,  although  here  raised 
■on  assignments  of  error,  was  in  that  case  pass- 
ed upon,  and  as  there  the  same  will  was  in- 
volved and  all  parties  to  this  suit  were  par- 
ties in  that  suit  and  before  the  court,  that 
-case  Is  res  judicata  as  to  that  question. 

[2]  But  It  Is  urged  the  power  of  appoint- 
ment In  this  case  prevented  the  merger  of  the 
life  estate  with  the  reversion  so  as  to  extln- 
.gnish  the  contingent  remainders,  and  that 
that  matter  was  not  passed  upon  by  this 
<»urt  In  the  case  of  Spatz  v.  Paulus,  supra. 
The  record  discloses  that  such  point  was  not 
raised  In  that  case,  and  while  the  fact  that 
the  court  did  not  comment  on  that  feature  of 
the  case  does  not  affect  the  rule  with  refer- 
ence to  Its  being  res  Judicata,  it  Is  clear  that 
If  this  power  be  one  which  may  be  extin- 
guished by  the  act  of  the  donee  thereof,  it 
would  not  prevent  a  merger  in  case  such  do- 
nee would  so  act  as  to  extinguish  such  power. 
The  principal  question,  therefore,  is  whether 
or  not  the  deed  of  Nettle  E.  Wilmert  extin- 
guished the  power  of  appointment  given  her 
by  the  second  paragraph  of  the  first  codicil 
to  the  win  of  Charles  Paulus.  It  is  evident 
from  the  language  of  her  deed  that  she,  in 
«o  far  as  she  was  able  to  do,  released,  relin- 


quished, and  extinguished  this  power  of  ap- 
pointment or  disposition,  and  If  it  be  such  a 
power  as  may  be  by  the  donee  thereof  releas- 
ed and  extinguished,  such  has  clearly  been 
done  in  this  case.  Again,  Nettle  E.  Wilmert 
gave  her  warranty  deed  to  the  premises  in 
question,  and  If  the  power  of  appointment 
given  her  by  the  will  is  such  as  may  be  ex- 
tinguished, she  would  be  estopped  under  her 
warranty  fr<Mn  exercising  the  same.  We 
therefore  come  to  the  question  whether  or 
not  the  power  granted  In  the  codicil  is  ex- 
tinguishable. 

It  Is  cofatended  by  appellants  that  since  the 
will  provides  that  the  power  of  appointment 
shall  be  exercised  by  will  it  cannot  be  exer- 
cised in  any  other  way.  The  question  here, 
however,  is  not  one  of  the  exercise  of  the 
power  of  appointment,  but  whether  or  not 
the  same  may  be  extinguished  and  the  exer- 
cise thereof  avoided  by  the  act  of  the  donee 
over  such  power.  It  follows  that  authorities 
cited  by  appellants  In  supi)ort  of  their  con- 
tention have  no  application. 

[3]  Powers  of  appointment  have  been  by 
some- authorities  divided  into  three  classes: 
First,  collateral  powers;  second,  powers  In 
gross;  and  third,  powers  appurtenant  or  ap- 
pendant. A  power  collateral  is  one  in  which 
a  power  of  appointment  is  vested  in  one  not 
interested  In  the  property  made  the  subject 
thereof.    1  Tiffany  on  Real  Prop,  f  291. 

[4]  A  power  In  gross  Is  one  In  which  the 
donee  having  an  Interest  in  the  land  is  to 
create  by  appointment  an  estate  only  which 
will  not 'attach  to  the  Interest  limited  to  him 
or  take  effect  out  of  his  own  Interest,  but 
which  arises  after  the  donee's  own  estate  has 
terminated,  as  where  a  life  estate  Is  given  to 
A.  with  power  to  appoint  by  will,  such  power 
not  being  designed  or  Intended  to  create  an 
estate  by  appointment  out  of  the  estate  held 
by  the  donee,  but  subsequent  to  the  termina- 
tion of  the  donee's  estate  is  held  to  be  power 
in  gross.  1  Sugden  on  Powers  (3d  Am.  Ed.) 
107. 

[5]  A  power  appendant  or  appurtenant  is 
that  power  existing  where  the  donee  of  the 
power  has  an  estate  la  the  land  and  the  pow- 
er is  to  take  effect  wholly  or  in  part  out  of 
that  estate,  and  the  estate  created  by  its  ex- 
ercise affects  the  estate  and  Interest  of  the 
donee  of  the  power.  Farwell  on  Powers,  8. 
Appendant  and  appurtenant  powers  are  an- 
nexed to  the  estate  of  the  donee,  and  when 
created  are  to  be  executed  out  of  and  must 
be  concurrent  with  and  have  thtir  being  and 
continuance,  at  least  for  some  part,  out  of 
the  estate  of  the  donee.  Powell  on  Powers, 
10. 

[•]  A  power  simply  collateral  cannot  be 
suspended  or  extinguished  by  any  act  on  the 
part  of  the  donee  with  respect  to  the  land,, 
nor  can  it  be  released  by  him  except  when  it 
Is  for  his  own  benefit,  as  a  power  to  charge  a 
sum  of  money  on  the  land  for  himself.     1 
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TUrany  on  Real  Prop.  {  291 ;  Sugden  on  Pow- 
ers, 49. 

[7]  Powers  In  gross.  If  not  coupled  with  a 
trust,  may  be  released  by  tbe' donee  to  any 
person  having  an  estate  or  freehold  In  the 
land.  Sugden  on  Powers,  f  82;  5  Gray's 
Cases,  328;  TlfCany  on  Real  Prop.  {  291; 
Farwell  on  Powers,  $  12. 

[I]  A  power  appendant  or  appurtenant 
may  be  released  or  extinguished.  Washburn 
on  Real  Prop.  §  1668.  Where  lands  are  limit- 
ed to  ^uch  uses  as  A.  shall  appoint  and  in  de- 
fault of  such  appointment  such  lands  shall 
go  to  A.  and  his  heirs,  he  may  dispose  of  the 
lands  either  by  the  exercise  of  the  power  or 
by  a  conveyance  of  his  estate.  If  he  exercis- 
es the  power  the  estate  limited  to  him  in  de- 
fault of  the  appointment  is  destroyed,  bnt  if 
he  conveys  his  estate  the  power  Is  extinguish- 
ed.   Williams  on  Real  Prop.  (17th  Ed.)  446. 

[I]  Where  tbe  donee  of  the  power  has  an 
estate  in  land,  tbe  exercise  of  which  power 
would  necessarily  affect  his  estate  (as  where 
a  tenant  in  fee  has  power  to  appoint  others 
In  fee),  such  donee  has  a  power  appendant  or 
aiq>urtenant,  and  tbe  alienation  of  his  estate 
will  destroy  tbe  power,  since  It  would  be  a 
fraud  on  the  alienee  if  the  grantor  could 
thereafter,  by  exercising  the  power  which  la 
optional  with  him,  derogate  tiom  his  own 
grant.  1  a?iedeman  on  Real  Prop.  642.  In  2 
Coke  on  Littleton  (Butler  &  Hargrave's  notes, 
243b)  the  rule  is  thus  stated : 

"Am  to  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  tbe  land:  Such  of  those 
powers  as  are  in  the  nature  <rf  powers  append- 
ant to  estate  may,  it  is  agreed,  be  extinguished 
by  the  release,  feoffment,  fine,  or  common  re- 
covery of  the  donee  of  the  power.  These  pow- 
ers also  are  liable  to  be  extinguished  or  sus- 
pended by  any  of  the  conveyances  which  are 
said  not  to  operate  by  transmutation  of  the 
possession,  as  bargains  and  sales,  leases  and 
releases,  and  covenants  to  stand  seized,  for  who- 
ever has  any  estate  in  the  land  may  convey  that 
estate  to  another,  and  it  would  be  unjust  that 
he  should  afterwards  be  admitted  to  avoid  or 
to  do  anything  in  derogation  from  his  own  grant. 
Any  assurance  of  this  nature,  therefore,  which 
carries  with  it  the  whole  of  the  grantor's  es- 
tate, is  a  total  destruction  of  the  powers  ap- 
pendant to  that  estate." 

Applying  these  rules  to  the  case  at  bar,  it 
is  evident  that  the  power  taken  by  Nettie  E. 
Wilmert  under  the  will  was  a  power  in  gross 
not  coupled  with  a  trust,  for  by  the  terms  of 
said  codicil  it  is  provided  that  'In  default  of 
will  and  lineal  descendants  of  hers^f"  the 
real  estate  was  to  go  to  the  lineal  descend- 
ants of  the  testator.  The  appointment  was 
of  an  estate  not  out  of  her  estate,  but  to  com- 
mence after  the  termination  of  her  estate. 
The  power  thereby  given  was  a  power  in 
gross,  not  coupled  with  a  trust,  which,  as  we 
have  seen  under  the  authorities,  may  be  ex- 
tinguished by  the  donee.  22  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.l  1.31:  1  Sugden  on 
Powers  (3d  Ed.)  H  SZ,  158;  Tiffany  on  Real 


Prop.  {  291;  McFall  t.  Eirkpatrlck,  236  lU. 
281,  86  K  E.  139. 

[10]  As  we  have  seen,  Nettie  B.  Wilmert 
conveyed  her  life  estate,  together  with  her 
reversionary  interest,  to  Edward  Spatz, 
which,  as  was  held  in  tbe  case  of  Spatz  v. 
Fanlus,  supra,  vested  the  fee  in  Spatz  and 
extinguished  the  contingent  remainder.  Spatz 
thereafter  by  warranty  deed  conveyed  the  fee 
in  the  land  in  question  to  Nettle  E.  Wilmert. 
The  deed  by  which  she  conveyed  her  life  es- 
tate and  reversionary  interest  to  Spatz,  while 
containing  a  recital  that  it  was  the  Intention 
to  extinguish  all  contingent  remainders  and 
future  Interests,  contained  no  recital  as  to 
the  relinquishment  or  extinguishment  of  her 
power  of  appointment  Assuming,  therefore, 
that  such  power  had  not  been  extinguished 
when  she  became  vested  with  the  fee  to  the 
lands  in  question  by  the  deed  of  Spatz  to  her, 
we  have  a  situation  where  she  is  the  owner 
of  the  fee  subject  to  this  power  of  appoint- 
ment. The  rule  is,  that  while  a  power  of 
appointment  is  not  merged  in  an  estate  in  fee 
where  such  power  of  appointment  of  the  fee 
Is  given  to  the  donee  by  the  same  Instrument, 
yet  where  the  donee  of  the  power  acquired 
the  fee  simple  subsequently,  such  power  of 
appointment  is  merged.  Tiffany  on  Retil 
Prop,  i  291;  Farwell  on  Powers,  31.  Wheth- 
er or  not  this  be  the  true  rule.  It  is  evident 
that  the  character  of  the  power  thereby  be- 
came changed  from  a  power  in  gross  to  a  pow- 
er appurtenant,  in  that  the  exercise  of  that 
power  would  be  to  appoint  an  estate  out  of  the 
fee  of  tbe  donee  of  the  power.  McFall  v. 
Klrkpatrlck,  supra.  In  either  event  said 
power  may  become  extinguished  by  the  act  of 
the  donee,  and  when  Nettle  E.  Wilmert,  after 
receiving  the  fee  to  said  property,  conveyed 
the  same  by  warranty  deed,  with  the  recital 
therein  that  she  relinquished,  released,  and 
extinguished  any  power  of  appointment  that 
she  may  have  Iiad,  and  covenanted  that  she 
would  never,  under  any  circumstances,  exer- 
cise such  power  of  appolntinent,  said  powor 
must  be  held  to  be  extinguished.  1  Sugden 
on  Powers  (8th  Ed.)  74 ;  2  Chance  on  Powers, 
3149;   McFall  t.  Klrkpatrlck,  supra. 

As  we  have  seen,  it  appears  that  subse- 
quent to  the  warranty  deed  of  Nettle  E.  Wil- 
mert to  the  premises"  in  question,  the  appel- 
lee, Hermina  M.  Baker,  and  Henry  J.  Paulus, 
Nettle  E.  Wilmert,  and  Louis  Paulus,  took 
title  to  the  property  in  question  together  with 
other  lands,  by  mesne  conveyances  as  tenants 
in  common,  and  it  follows  from  the  views 
herein  expressed  that  they  took  as  sudi  ten- 
ants in  common  tbe  fee-simple  title  thereto, 
free  from  all  incumbrances  and  not  affected 
by  the  power  of  appointment  in  question 
herein,  and  the  chancellor  did  not  err  in  ao 
finding  and  decreeing. 

The  decree  of  the  circuit  court  will  there- 
fore be  affirmed. 

Decree  affirmed. 
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SCHILLER    PIANa   CO.    r.    ILLINOIS 
NORTHERN  UTILITIES   CO. 
(No.  12712.) 

(Supreme  Court  of  Illinois.     Jane  18,  1919.1 

1.  CoNsmnjTiONAL  Law  «=>81— Policb  Pow- 
IB— Natubb  and  Scopk. 

All  property  in  a  state  being  held  on  the 
implied  condition  that  the  owner  will  so  use  it 
aa  not  to  interfere  with  the  rights  of  others 
is  subject  to  such  police  power  regulations  aa 
the  Legislature  may  impose  upon  it  for  pro~ 
tection  of  the  safe^,  health,  morals,  good  or- 
der, and  general  welfare  of  the  public. 

2.  CoNBTITnTIORAL  LAW  «S>81— POUCB  POW- 

XK— SCOFE— Unbeabonabui  Bzebcisk. 
The  police  imwer  of  a  state  cannot  be  per- 
mitted to  unreasonably  invade  private  rights  or 
impair   rights  of  property   guaranteed   by   the 
Constitution. 

3.  CONSTITDTIONAL    LAW    €=117— IMPAIKINO 

Oblioation    of   Ooiitbact»— Exxbcibb   or 

POLICK    POWEB. 

The  constitutional  prohibition  upon  a  state 
to  pass  any  law  impairing  the  obligation  of 
contracts  does  not  limit  the  right  of  or  prohibit 
the  state  from  passing  laws  to  protect  the  pub- 
lic health,  safety,  or  morals;  rights  and  privi- 
leges arising  from  contracts  being  subject  to 
police  regulations. 

4.  CoNSnTUTlONAI,  LAW  *=»81— POUCK  PoW- 

BB— Reasonableness. 
A  state's  police  power  regulation  may  pre- 
vent the  enjoyment  of  individual  rights  in 
property,  but  must  be  reasonable  in  its  opera- 
tion on  persons  affected  by  it  and  not  unduly 
oppressive;  the  measure  of  reasonableness  not 
being  necessarily  what  is  best,  but  what  is 
fairly  appropriate  under  the  circumstances. 

6.   CONSTITTJTIONAl,  LaW  «=5»81— POLIOB  PoW- 

EB— Natubb  and  Scope. 
State  police  power  legislation  must  relate 
to  the  protection  of  public  health,  safety,  mor- 
als, or  welfare,  and  an  act  which  does  not  af- 
fect the  public  in  these  particulars  is  not  with- 
in the  police  power. 

6.  COBPOBATIONS   <9=>391   —   PoLICB   PoWEB— 

Public  Utilities— Chaboes. 
Police  power  legislation  may  be  enacted  by 
a  state  to  regulate  the  charges  and  business  of 
a  public  utility  corporation,  so  as  to  protect 
the  public  against  unreasonable  charges  and 
discrimina'tion,  and  to  promote  general  welfare, 
brut  is  void  if  it  operates  to  confiscate  private 
property  or  arbitrarily  infringe  on  personal  or 
property  rights. 

7.  Contracts  «=»  108(2)  —  VAUDrnr— Public 

POLIOT. 

A  contract  by  which  a  manufacturing  cor- 
poration transferred  to  a  power  company  pow- 
er created  by  its  dam,  in  consideration  of  the 
power  company's  agreement  that  it  and  its  suc- 
cessors should  furnish  the  manufacturer  perpet- 
ually thereafter  certain  power  agreed  upon,  is 
toot  invalid  at  common  law,  as  being  against 
public  policy,  nor  is  it  contrary  to  any  stat- 
ute. 


8.  CONSTITUTIONAI,  LAW  «=9278(7)— DuB  Pbo- 

CEss— Invalidatino  Conteact. 
Performance  of  a  contract  under  which  a 
manufacturing  corporation  transferred  a  dam 
to  a  power  cotnpany,  which  agreed  for  itself  and 
successors  to  perpetually  furnish  power  to  such 
manufacturer,  is  not  made  unlawful  by  the  sub-- 
scquently  enacted  Public  Utilities  Act,  as  such 
holding  would  deprive  the  manufacturer  oC 
property  without  due  process  of  law ;  there  be- 
ing nothing  in  such  contract  injurious  to  public 
welfare,  for  the  protection  of  which  the  act  was 
adopted. 

Appeal  from  Circuit  Court,  Ogle  County; 
Oscar  E.  Heard,  Judge. 

Suit  by  the  Schiller  Plan6  Company 
against  the  Illinois  Northern  Utilities  Com- 
pany. From  a  decree  dissolving  a  tempo- 
rary injunction  and  dismissing  the  original 
bill,  complainant  appeals.  Reversed  and  re- 
manded. 

J.  0.  Seyster,  of  Oregon,  111.,  for  appellant 
Francis  Bacon,  of  Oregon,  111.,  and  Ralph 
D.  Stevenson,  of  Chicago,  for  appellee. 

FARMER,  J.  This  appeal  is  prosecuted  by 
the  Schiller  Piano  Company  from  a  decree  of 
the  circuit  court  of  Ogle  county  denying  the 
relief  prayed  in  a  bill  filed  by  the  Schiller 
Piano  Company  against  the  Illinois  Northern 
Utilities  Company  and  dismissing  the  bill  for 
want  of  equity. 

The  bill  alleged,  in  substance,  that  appel- 
lant Is,  and  has  been  for  more  than  20 
years,  engaged  in  the  manufacture  of  pianos 
at  Oregon,  III.,  at  the  west  end  of  a  dam 
there  located  across  Rock  river  for  the  pur- 
IK)se  of  furnishing  power  for  carrying  on  va- 
rious manufacturing  enterprises."  The  dam 
was  alleged  to  be  924  feet  long  and  of  suf- 
ficient height  to  create  power  estimated  equal 
to  1,000  horse  power.  December  28,  1910,  ap- 
pellant owned  117  horse  power  created  by 
said  dam,  and  on  that  day  it  entered  Into 
a  contract  with  the  Oregon  Power  Company 
whereby  appelant  sold  and  transferred  its 
117  horse  power  created  by  the  dam  to  the 
Oregon  Power  Company  in  consideration  of 
the  agreement  of  that  company  to  furnish 
the  appellant  perpetually  thereafter,  at  its 
factory,  with  90  Icilowatts  of  electrial  power 
free  of  charge,  and  all  power  furnished  ap- 
pellant in  excess  of  90  kilowatts  should  be 
paid  for.  The  Oregon  Power  Company 
agreed  to  pay  appellant  $25  per  day  for  each 
day  it  failed  to  furnish  the  power  .as  agreed. 
The  contract  was  performed  until  May  2, 
1912,  when  a  new  contract  between  the  par- 
ties was  made,  by  which  the  Oregon  Power 
Company  was  released  from  its  obligations 
created  by  the  former  contract,  and  by  tie 
new  contract  the  Oregon  Power  Company, 
for  itself,  its  successors  and  assigns,  agreed 
to  continuously  supply  appellant  with  72.4 
kilowatts  of  electrical  power  or  energy  free 
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of  charge,  unless  prevented  by  act  of  God  or 
Inevitable  accident.  The  contract  of  May  2, 
1912,  it  is  said,  was  made  in  lieu  of  the  con- 
tract of  December  28,  1910,  because,  while 
it  is  undisputed  that  117  horse  power  owned 
by  appellant  would  create  90  kilowatts  of 
electrical  energy,  there  would  be  such  loss  in 
transmitting  it  to  appellant  as  would  reduce 
It  to  72.4  kilowatts.  At  the  time  the  con- 
tract of  May  2  was  made,  the  Oregon  Power 
Company  owned  a  steam  plant  at  the  west 
end  of  the  dam,  to  be  used  to  supply  power 
when  the  dam  for  any  reason  failed  to  do  so. 
Shortly  after  the  date  of  the  second  con- 
tract the  Oregon  Power  Company  sold  and 
transferred  its  rights  and  properties  in  the 
dam  to  the  Iliinols  Northern  Utilities  Com- 
pany, appellee,  which  assumed  the  obliga- 
tions of  the  Oregon  Power  Company  and 
famished  appellant  power  according  to  the 
contract  until  October  25,  1913,  when  it  noti- 
fied appellant  in  writing  that,  the  dam  hav- 
ing been  taken  out  by  high  water,  it  would 
discontinue  furnishing  appellant  power  after 
November  1  following.  The  bill  alleges  a 
break  had  occurred  in  the  dam,  which  could 
have  been  easily  repaired,  but  appellee  neg- 
lected and  refused  to  repair  it.  The  bill 
was  filed  October  31,  alleging  all  the  facta 
and  the  Injury  appellant  woiild  suffer  If 
appellee  did  not  furnish  It  power,  and  pray- 
ing appellee  be  enjoined  from  turning  off  or 
discontinuing  the  power  to  appellant's  plant 
under  the  contract  and  that  said  contract 
be  enforced.  A  temporary  writ  of  Injunc- 
tion was  issued. 

Appellee  answered  the  bill  and  denied  ap- 
pellant was  entitled  to  the  relief  prayed. 
The  case  was  referred  to  the  master  in  chan- 
cery to  take  and  report  the  proofs,  together 
with  hla  findings  thereon.  The  appellant 
having  closed  its  proofs,  at  the  January 
term,  1917,  a  rule  was  entered  against  ap- 
Itellee  to  close  Its  proofs  by  the  first  day 
of  the  next  term  of  the  court.  The  record 
does  not  show  the  rule  was  complied  with, 
but  on  October  9,  1918,  appellee  filed  its 
cross-bill,  alleging  It  was  a  corporation  or- 
ganized under  the  laws  of  Illinoia;  that  it 
owned  and  operated  for  public  use,  property 
for  the  production,  transmission,  sale,  and 
delivery  of  electric  light,  heat,  and  power 
in  the  Tldnlty  of  Oregon  and  other  parts 
of  Illinois;  that  from  the  time  the  cross- 
complainant  acquired  the  property  of  the 
Oregon  Power  Company  to  October  31  It  bad 
voluntarily  supplied  appellant  with  power, 
and  that  since  that  time  it  had  furnished 
power  under  compulsion  of  the  Injunction 
granted  by  the  circuit  court  The  cross-bill 
alleged  that  January  1,  1914,  the  Public 
Utilities  Act  went  Into  effect ;  that  appellee 
is  a  public  utility,  and  the  act  provides  that 
charges  for  service  made  by  a  public  util- 
ity shall  be  reasonable  and  just,  and  all  un- 
just and  unreasonable  charges  shall  be  un- 


lawful; that  the  act  reqnires  a  public  utility 
company  to  file  with  the  state  public  utilities 
commission  a  schedule  of  its  rates  and 
charges,  and  prohibits  charging  or  receiving 
any  different  rate  than  that  provided  In  the 
schedule  of  rates.  The  substance  of  some  of 
the  provisions  of  the  Public  Utilities  Act 
are  set  out,  and  the  cross-biU  avers  that  by 
virtue  of  said  act  the  contract  to  furnish 
appellant  power  became  unlawful  and  It  be- 
came and  is  unlawful  for  appellee  to  supply 
appellant  vrith  power  free  of  charge.  The 
cross-bUl  prays  that  the  temporary  Injunc- 
tion be  dissolved  and  appellant's  bill  dis- 
missed. 

Appellant  answered  the  cross-bill,  denying 
appellee  had  furnished  It  power,  free  of 
charge,  and  averring  that  It  had  paid  for  its 
IMwer  by  the  consideration  expressed  In  the 
contract.  The  answer  further  denied  the 
performance  of  the  contract  was  rendered 
unlawful  by  the  Public  Utilities  Act  (Hurd's 
Rev.  St.  1917,  c.  Ilia),  and  denied  appellee 
was  entitled  to  the  relief  prayed  in  the  cross- 
bill. The  motion  to  dissolve  the  injunction 
was  beard  on  the  pleadings  and  affidavits  In 
support  of  and  in  opposition  to  the  motion, 
and  a  decree  entered  dissolving  the  injunc- 
tion and  dismissing  the  original  bill. 

Three  questions  involved  are:  '  (1)  Wheth- 
er the  Public  Utilities  Act  made  the  contract 
unlawful,  and  to  compel  its  performance  by 
continuing  the  injunction  in  force  would  be 
requiring  appellee  to  Tiolate  the  law;  (2) 
whether  the  original  contract  was  invalid  at 
common  law.  In  that  It  unfairly  discriminat- 
ed In  favor  of  appellant;  (3)  whether  ap- 
pellant's bill  alleged  facts  entitling  It  to  the 
writ  of  injunction. 

[1,  2]  All  property  In  a  state  Is  held  on 
the  Implied  condition  or  obligation  that  the 
owner  will  so  use  It  as  not  to  Interfere  with 
the  rights  of  others  and  subject  to  such 
reasonable  regulations  as  the  Legislature 
may  impose  upon  Its  use  in  order  to  protect 
the  pubUc  and  others  In  the  use 'of  their 
property.  It  Is  held  subject  to  the  police 
power  of  the  state  to  so  regulate  Its  use  in 
a  proper  case  as  to  secure  the  safety,  health, 
morals,  good  order,  and  general  welfare  of 
the  community.  There  are  limitations,  how- 
ever, to  the  police  pow^r,  and  an  unreason- 
able Invasion  of  private  rights  or  impair- 
ment of  the  rights  of  property  guaranteed  by 
the  Constitution,  under  the  guise  of  the  po- 
lice power,  will  not  be  sustained. 

[3,  4]  The  constitutional  prohibition  iQK>n 
a  state  to  pass  any  law  Impairing  the  obli- 
gation of  contracts  does  not  limit  the  right 
of  or  prohibit  the  state  from  passing  laws  for 
the  protection  of  the  public  health,  safety, 
or  morals,  and  rights  and  privileges  arising 
from  contracts  are  subject  to  such  regula- 
tions. Instances  of  these  principles  fre- 
quently dted  are  that  when  entered  Into  a 
contract  to  sell  liquor,  operate  a  brewery 
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or  conduct  a  lottery  may  be  tinned  to  furnish  the  power  under  the  Con- 


or distillery, 
lavrful,  but  such  contracts  are  snbject  to  Im- 
pairment by  a  change  of  x>olicy  on  the  part 
of  the  state.  That  such  change  of  policy  by 
the  state  may  prevent  the  enjoyment  of  In- 
dividual rights  in  property  without  provid- 
'ng  compensation  therefor  does  not  neces- 
sarily render  such  legislation  tmconstitutlon- 
al,  but  such  legislation  must,  to  be  within 
the  police  power,  be  reasonable  in  its  opera- 
tion on  persons  afTected  by  it  and  not  un- 
duly oppressive.  Such  statutes  are  sustain- 
ed on  the  theory  that  they  are  necessary 
for  the  safety,  health,  morals,  or  welfare 
of  the  pubUc,  and  a  restriction  or  regula- 
tion without  reason  or  necessity  cannot  be 
enforced. 

[5,  •]  The  measure  of  reasonableness  of 
a  police  regulation  is  not  necessarily  what 
is  best,  but  what  is  fairly  appropriate  under 
all  the  circumstances.  Legislation  In  the 
exercise  of  the  police  power  must  have  re- 
lation to  and  be  appropriate  for  the  pro- 
tection, preservation,  and  promotion  of  the 
public  health,  safety,  morals,  or  welfare. 
An  act  which  has  no  tendency  to  afFect  or 
endanger  the  public  In  any  of  those  partic- 
ulars and  which  is  entirely  Innocent  in  char- 
acter is  not  within  the  police  power.  These 
general  principles  are  universally  recognized 
and  will  be  found  discussed  and  numerous 
authorities  referred  to  In  6  B.  C.  L.  183  et 
seq.  Under  the  police  power  the  state  has 
authority  to  enact  legislation  to  regulate  the 
charges  and  business  of  a  public  utility  cor^ 
poration ;  but  if  such  legislation  operates  as 
a  confiscation  of  private  property,  or  consti- 
tutes an  arbitrary  or  unreasonable  infringe- 
ment on  personal  or  property  rights,  it  wUl 
be  held  void,  as  in  violation  of,  the  constitu- 
tional guaranty  that  no  person  shall  be  de- 
prived of  his  property  without  due  process 
of  law.  The  Public  Utilities  Act  of  this 
state  has  no  relation  to  the  public  health, 
safety,  or  morals,  but  was  enacted  to  pro- 
tect the  public  against  unreasonable  charges 
and  discrimination  and  to  promote  the  gen- 
eral welfare. 

[?•]  When  the  contract  between  the  Oregon 
Power  Company  and  appellant  was  made, 
it  was  a  valid  and  lawful  agreement,  not 
contrary  to  the  common  law  or  any  statute. 
Contracts  void  at  common  law  are  contracts 
against  public  policy  because  injurious  to 
the  public  welfare.  This  was  not  such  a 
contract.  Appellant  by  the  contract  sold 
and  transferred  to  the  Oregon  Power  Com- 
pany the  117  horse  power  of  whldi  It  was 
then  the  owner,  in  consideration  of  the 
agreement  of  the  Oregon  Power  Company 
that  it,  its  successors  and  assigns,  would 
furnish  appellant  the  power  agreed  upon. 
The  contract  was  performed  by  that  com- 
pany until  it  sold  the  dam  and  all  its  rights 
therein  to  appellee,  the  Illinois  Northern 
Utilities  Company,  and  that  company  con- 


tract until  October  25,  1913,  when  it  noti- 
fied appellant  that  because  the  dam,  or  part 
of  it,  had  been  washed  out,  it  would  discon- 
tinue supplying  power  November  1  follow- 
ing. In  October,  1918,  appellee's  cross-bill 
was  filed,  alleging  the  i>assage  and  approval 
of  the  Public  Utilities  Act;  that  it  became 
effective  January  1,  1914,  and  that  said  act 
made  it  unlawful  for  appellee  to  perform 
the  contract  It  must  be  assumed  that  what 
appellee's  predecessor  acquired  from  appel- 
lant under  the  contract  was  worth  the  con- 
sideration agreed  to  be  paid.  Appellee  pur- 
chased the  property  with  knowledge  of  the 
contract  and  the  consideration  £or'it.  It  ac- 
quired the  property  and  rights  of  appellant 
and  became  obligated  to  pay  the  considera- 
tion therefor.  It  now  seeks  to  avoid  that 
obligation  on  the  ground  that  the  Public 
Utlities  Act  was  enacted  by  the  Legislature 
in  the  exercise  of  the  police  power  and  that 
said  act  render  the  performance  of  the  con- 
tract unlawfuL 

[I]  That  the  Public  Utilities  Act  was  a 
valid  exercise  of  the  police  power  for  the 
purposes  for  which  It  was  enacted  must  be 
conceded,  but  it  does  not  necessarily  follow 
that  it  operated  to  render  the  performance 
of  this  contract  unlawful.  The  object  of 
the  statute  was  to  regulate  public  service 
corporations  in  the  interest  of  the  public 
welfare.  Any  contract  to  furnish  service  in 
violation  of  that  act  would  be  uidawfnl,  but 
the  situation  here  presented  is  not  a  con- 
tract to  furnish  appellant  power  at  a  less 
rate  than  the  approved  schedule  of  charges. 
It  may  be  conceded  that  If  appellant,  owning 
no  Interest  in  the  dam,  had  before  the  pas- 
sage of  the  PnbUc  Utilities  Act  entered  into 
a  contract  with  appellee  to  purchase  power 
at  a  certain  rate  or  charge  per  annum  and 
the  rate  fixed  was  lower  than  the  autho'riz- 
ed  schedule,  the  performance  of  the  contract 
would  have  been  unlawful  after  the  act  went 
into  effect.  Here,  however,  appellant  con- 
veyed and  transferred  Its  property  as  the 
consideration  for  the  power,  and  the  effect 
of  holding  the  performance  of  the  agreement 
was  made  unlawful  by  the  legislation  re- 
ferred to  takes  from  appellant  its  property 
without  compensation  and  without  due  pro- 
cess of  law.  The  right  of  appellant  under 
the  contract  was  property.  The  right  of 
property  is  a  fundamental  right,  and  its  pro- 
tection is  one  of  the  most  important  objects 
of  government.  There  is  nothing  in  the  con- 
tract and  its  performance  which  is  detrimen- 
tal to  the  public  Interest  and  welfare,  for 
the  protection  and  promotion  of  which  the 
Public  Utilities  Act  was  adopted.  It  jars 
unpleasantly  on  one's  sense  of  Justice  to  say 
the  effect  of  the  statute  was  to  destroy  or 
confiscate  appellant's  property'  for  the  bene- 
fit and  advantage  of  appellee. 

We  are  aware  coiu^  have  gone  to  consid- 
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erable  length  In  holding  that  legislation  en- 
acted In  the  proper  and  reasonable  exercise 
of  the  police  power  will  not  be  held  invalid 
because  it  may  impair  the  obligation  of  con- 
tracts or  deprive  the  owner  of  property 
without  due  process  of  law,  but  the  quolifl- 
cation  that  such  legislation  must  be  proper 
and  reasonable  for  the  purpose  sought  to  be 
accomplished  Is  an  Important  one.  True, 
private  rights  must  yield  to  consideration  of 
the  public  safety,  health,  morals,  and  wel- 
fare, and  no  Investment  in  property,  how- 
ever large,  will  preclude  the  exercise  of  the 
governmental  power  of  regulation  when  rea- 
sonably' necessary  for  these  purposes;  but 
our  attention  has  not  been  called  to  any 
case  where  the  exercise  of  such  power  has 
been  sustained  when  not  necessary  for  these 
objects.  None  of  the  subjects  which  are  the 
valid  basis  for  the  exercise  of  the  police 
power  were  involved  in  the  contract.  It 
could  in  no  way  affect  the  pubUc  health  or 
safety,  and  was  not  contrary  to  good  morals 
or  the  public  Interest  and  welfare.  If  the 
protection  of  one  or  more  of  these  things 
is  necessary  to  a  valid  exercise  of  the  police 
power,  how  can  it  be  said  the  performance 
of  the  contract  was  made  unlawful  by  the 
statute?  It  seems  to  us  it  would  be  push- 
ing the  vaUd  exercise  of  the  police  power  to 
unreasonable  limits  to  so  h9ld. 

It  must  be  admitted  the  situation  here  is 
imusual  and  could  not  have  been  contem- 
plated by  the  Legislature.  That  body,  in 
enacting  the  Public  Utilities  Act,  sought  only 
to  reflate  public  service  companies.  It  did 
not  Intend  "to  destroy  property  where  such 
destruction  was  wholly  unnecessary  to  ac- 
complish the  objects  and  benefits  of  the  leg- 
islation. Full  effect  may  be  given  the  stat- 
ute for  the  piurposes  for  which  it  was  en- 
acted and  the  contract  performed  at  the 
same  time  without  injury  of  any  character 
to  the  public.  On  the  contrary,  it  would  of- 
fend against  good  morals  and  common  hon- 
esty, now  that  appellant  has  conveyed  its 
property  to  appellee,  to  give  the  statute  the 
effect  of  having  relieved  appellee  of  the  obli- 
gation to  pay  for  it.  We  would  only  be  Jus- 
tified in  so  construing  the  statute  If  wch 
construction  were  reasonably  necessary  for 
the  protection  of  the  public.  This  we  have 
endeavored  to  show  is  neither  Involved  nor 
necessary  in  sustaining  this  contract.  The 
contract  did  not  provide  for  furnishing  free 
service.  The  equivalent  in  value  for  the 
service  agreed  to  be  furnished  was  paid  by 
appellant  by  the  conveyance  of  its  property. 
We  have  not  overlooked  Hlte  v.  Cincinnati, 
Indianapolis  &  Western  Railroad  Co.,  284 
111.  297,  119  N.  E.  904,  Louisville  &  Nash- 
vUle  Railroad  Co.  v.  Mottley,  219  U.  S.  467, 
31  Sup.  Ct  265,  66  L.  Ed.  297,  34  L.  R.  A. 
(N.  S.)  671,  and  other  cases  relied  on  by 
appellee,  some  of  which  we  think  distin- 
guishable and  others  not  controlling. 


The  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded  for  farther  pro- 
ceedings not  inconsistent  with  tlie  views 
herein  expressed. 

Reversed  and  remanded. 


(28S  111.  2S1> 

PEOPLE  V.  MOSES.    (No.  12297.) 
(Supreme  Court  of  Illinois.    June  18, 1919.) 

1.  OONSPIBAOT  «S»47  — '  BVIDBNOB  —  8vm- 
CIENCT. 

Evidence  h^d  sufficient  to  show  that  defend- 
ants conspired  to  and  did  obtain  and  cash  a 
check  secured  by  false  pretenses  that  maker's 
daughter  had  consumption,  and  that  defendants 
represented  the  state  board  of  health,  and  would 
have  the  daughter  confined  in  a  sanitarium  un- 
len  allowed  to  treat  her. 

2.  Cbiuinal  Law  «=5>789(1),  1172(2)— Habm- 

UEBB     EBBOB— iNSTBTIOTIONa  — RSASONABIA 

Dottbt. 
An  inatructlon,  informing  the  jury  that  a 
reasonable  doubt  must  be  reasonable  and  not  un- 
reasonable nor  a  variety  of  other  things  not 
within  the  meaning  of  the  word  "reasonable," 
while  subject  to  criticism,  both  as  unnecessary 
and  because  being  no  better  definition  than  the 
words  "reasonable  doubt"  themselves,  AeM  not 
so  prejudicial  as  to  alone  warrant  a  reversal 
of  the  judgment. 

3.  Cbiminai,  Law  «5>1179— Revikw— Ihtxb- 

UEDiATE  CouBT— Abandonment. 
The  Supreme  Court  reviews  the  judgment 
of  the  Appellate  Court,  and  alleged  errors  not 
presented  to  that  court  are  waived  and  aban- 
doned, and  cannot  be  raised  in  the  Supreme 
Court  for  the  first  time. 

4.  CoNSPiBAOT  «=951  —  CanaNAi,  Law  4b» 
884,  1208(9)— Pabolb  Law— Right  or  Jt7bt 
TO  Fix  Punishment. 

The  general  provisions  of  Parole  Law  1917, 
$§  1,  2,  providing  that  jury  shall  fix  the  pun- 
ishment for  the  offenses  of  misprision  of 
treason,  murder,  rape,  or  kidnapping,  and  pro- 
viding, except  for  such  crimes,  every  sentence 
to  the  penitentiary  shaU  be  a  general  sentence 
of  imprisonment,  and  the  court  imposing  the 
sentence  shall  not  fix  the  limit  of  imprisonment, 
cannot  be  construed  to  apply  to  the  crime  of 
conspiracy. 

6.  Cbiuinal  Law  «s>1216(l)— Timx  «=3ll— 
Punibhhknt  —  Unit  of  Tncs  —  Dat  —  "Nor 
EzcKEDiNO  Five  Ybabs." 
Under  Cr.  Code,  $  46,  fixing  imprisonment 
at  "not  exceeding  five  years,"  the  unit  of  time 
is  one  day,  unless  there  are  hostile  claims  re- 
quiring the  division  of  the  unit  for  the  purpose 
of  settling  relative  rights,  and  the  punishment 
prescribed  by  the  Criminal  Code  is  therefore 
imprisonment  for  the  minimum  time  of  one  day 
and  maximum  time  of  five  years. 

6.  Statutes    4s>118(4) -.  Vauoitt  —  Pabolb 
Law— Title. 
To  construe  Parole  Law  of  1917,  as  chang- 
ing the  punishment  for  conspiracy  to  a  term 
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not  leM  than  on«  nor  more  than  five  years 
would  be  to  render  it  Toid  nnder  Const,  art.  4, 
I  13,  as  embracing  matter  not  included  within 
its  title. 

7.  CoNSTrrunowAL  Law  «i=»203  — Ex  Post 
Facto  Laws— Ptjwishmknt. 
The  construction  of  Parole  Law  of  1917, 
as  affecting  the  limitation  of  imprisonment  for 
the  crime  of  obtaining  money  under  false  pre- 
tenses, committed  prior  to  the  statute  taking 
efEect,  would  make  it  an  ex  post  facto  law  and 
Toid. 

6.  GonSPIBAOT  «S>61— PASDOIf  «39e-^PAB0LB 
— NXCESBITT  OF  Sebvikq  Mllf  IKim  Tebm. 
One  sentenced  to  the  penitentiary  under  the 
general  or  intermediate  sentence  cajuot  be  r»- 
leased  on  parole  under  Parole  Law  1917,  |  7, 
until  be  has  been  confined  in  the  penitentiary 
for  at  least  one  year,  or  until  he  shall  have 
served  the  minimum  term  provided  by  law  for 
that  crime,  and  Parole  Law  of  1917,  has  not 
changed  the  term  of  imprisonment  fixed  by  Or. 
Oode^  S  46,  for  conspiracy. 

^.  CONSPIBAOT  «s»51— Cbiuinai.  Law  «=>884 

—  Jury's  Fixing  Pukishuent— Skntknck 

TO  Definite  Tebx. 

In  a  prosecution  for  ctMispiracr  to  obtain 

money  under  false  pretenses,  it  was  not  error 

to  direct  the  jury  to  fix  the  punishment  of  the 

defendant,  nor  to  sentence  him  to  confinement  in 

the    penitentiary    for    a   definite   term   of    18 

.months.    Parole  Law  of  1917. 

Brror  to  Appellate  Court.  Third  District, 
■on  writ  of  error  to  Circolt  Coart,  Hancock 
County;  Bany  M.  Waggoner,  Judge. 

Joeepb  M.  Moses  and  another  were  convict- 
-ed  of  conspiracy  to  obtain  property  or  money 
under  false  pretenses,  and  from  a  Judgment 
■of  the  Appellate  Court  (212  HI.  App.  641),  af- 
flrming  a  Judgment  of  conviction  and  sen- 
tence, Joseph  M.  Moses  brings  error.  Judg- 
inent  a£9rmed. 

Newman,  Poppenhusen^-  Stem  ft  Johnston, 
-of  Chicago  (Edward  R.  Johnston,  of  Chicago, 
of  counsel),  for  plaintiff  in  error- 
Edward  3.  Brundage,  Atty.  Gen.,  Earl  W. 
Wood,  State's  Atty.,  of  Carthage,  and  Edward 
<3.  Fitch,  of  Chicago  (Clifton  J.  O'Hara,  of 
Hamilton,  of  counsel),  for  the  People. 


CABTWRI6HT,  J.  Jos^h  M.  Moses  and 
Arthur  Wilson  were  charged  in  an  indictment 
In  the  circuit  court  of  Hancock  county  with 
conspiracy  to  obtain  from  Mary  Q.  Carr  prop- 
erty qi  money  of  the  value  of  $76  by  means 
-of  false  pretenses.  They  were  found  guilty, 
a;nd  by  the  verdict  punishment  was  fixed  at 
oonflnem^it  in  the  penitentiary  for  a  term 
of  18  months.  They  were  sentenced  in  ac- 
cordance with  the  verdict,  and  Joseph  M. 
Moses,  plaintiff  in  error,  sued  out  a  writ  of 
error  from  the  Appellate  Court  for  the  Third 
District,  where  the  Judgment  was  afllnned. 


▼.  MOSES 

N.B.) 

and  he  prosecuted  a  writ  of  error  from  this 
court  to  review  thS  Judgment  of  the  Appellate 
Court. 

[1]  In  April,  1917,  Joseph  M.  Moses,  plain- 
tiff in  error,  and  Arthur  Wilson  formed  a 
partnership  to  travel  from  place  to  place  nn- 
der the  firm  name  of  J.  M.  Moses  &  Co., 
specialists  to  treat  and  cure  diseases,  and 
divide  the  money  obtained  from  the  business 
equally.  Moses  was  a  graduate  of  the  Col- 
lege of  Physicians  and  Surgeons  of  Chicago, 
and  had  traveled  through  the  country  dis- 
tricts of  Illinois  and  Missouri  since  1897, 
practicing  as  a  specialist  for  diseases  of  the 
eye,  ear,  nose,  and  throat-  Wilson  was  an 
optician,  who  had  traveled,  doing  work  in 
that  Une,  for  14  years.  Wilson  solicited  tbe 
business  and  did  some  optical  work,  and 
Moses  made  free  examinations  and  treated 
such  persons  as  could  be  induced  to  accept 
and  pay  for  services.  About  the  last  of 
May,  1917,  Moses  and  Wilson  established 
Quhicy  aa  their  headQuarters,  and  made 
dally  trips  throu^  the  country  in  the  prose- 
cution of  their  business.  On  June  21,  1917, 
they  left  Loralne  in  the  morning  in  a  liired 
automobile  and  stopped  at  various  places, 
soliciting  persons  to  be  treated.  Al>oat  10  SO 
o'clock  in  the  forenoon  they  came  to  the 
home  of  Mary  O.  Carr,  two  miles  west  of  the 
village  ot  StlUwell,  and  wore  told  tqr  the 
driver  that  she  was  a  widow  and  owned  the 
farm.  Wilson  went  into  the  house  and  hand- 
ed to  Mrs.  Carr  a  card  liaving  on  it  the  firm 
name,  above  wliich  were  the  words,  "Illinois 
State  License — Missouri  State  Lloense^"  and 
below  were  the  words,  "Chicago,  lU.,  St 
Louis,  Mo.,"  and  asked  her  if  her  people 
w«e  well.  Mrs.  Oarr  said  that  her  daughter 
Iva,  had  hay  fever  and  asthma,  but  was  not 
at  home  and  would  be  back  ia  the  afternoon 
about  2:80  o'clock.  Wilson  asked  If  there 
was  any  consumption  in  the  family,  and  Mrs. 
Carr  said  there  was  on  her  husband's  side. 
Moses  and  Wilson  returned  about  2:80  in  the 
afternoon,  when  the  daughter,  Iva,  was  at 
home,  but  she  refused  to  be  examined.  After 
much  persuasion  she  consented,  and  Moses 
examined  her  while  seated  in  a  chair  and 
also  in  bed.  The  only  disputed  question  of 
fact  was  at  to  what  occurred  in  the -house  at 
tliat  time  after  the  examination.  Mrs. 
Carr  and  her  daughter  testified  that  Moses 
told  them  Iva  was  in  the  first  stages  of  con- 
sumption; tliat  she  had  a  spot  on  her  left 
lung  as  large  as  a  half  dollar  and  if  she  did 
not  take  their  treatment  she  would  be  dead 
in  a  year  and  a  half ;  that  they  bad  authority 
from  the  state  board  of  health  that  if  she 
did  not  take  their  treatment  to  place  her  in 
the  Dwight  Sanitarium  Just  like  an  insane 
person,  and  unless  she  accepted  their  treat- 
ment they  would  be  obliged  to  place  her  in  a 
sanitarium  within  24  Itours ;  that  tliey  would 
take  her  to  the  Dwight  Sanitarium  and  ke^ 
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Tier  there  for  a  year,  and  she  would  see  no 
one  and  no  one  would  see  her,  and  the  state 
would  pay  for  It  if  Mrs.  Can-  was  not  able, 
but  if  she  was  able  she  would  have  to  pay  for 
it;  that  Iva  refused  to  take  the  treatment, 
and  Moses  said,  "All  right,  my  little  lady,  we 
don't  have  to  fool  with  you;  we  will  send 
your  name  to  the  state  board  of  heath ;"  that 
she  again  refused,  and  he  said,  "You  be  ready 
In  the  next  24  hours,  and  we  will  be  after 
you ;"  that  she  said,  "You  can't  take  me,"  and 
he  said,  "We  will  have  some  one  along  with 
us,  and  I  guess  you  wUl  go."  Moses  testified 
that  he  found  catarrhal  conditions  of  the 
nose  and  throat,  known  as  incipient  consump- 
tion ;  that  it  was  a  condition  where  the  field 
was  there,  and  when  the  germ  bits  it  con- 
sumption will  develop,  and  that  incipient 
consumption  means  a  germ  disease  lying 
there  ready  to  be  set  afire  by  conditions 
which  are  predisposing.  He  said  that  he  ex- 
plained to  Mrs.  Carr  and  Iva  that  the  upper 
part  of  one  lung  was  slightly  affected.  Wil- 
son testified-  that  Moses  pointed  out  the  con- 
ditions of  the  lungs  which  might  lead  to  con- 
sumption, a  dormant  condition  which  might 
at  any  time  deyelop  into  tuberculosis  if  a 
heary  cold  settled  on  the  lungs.  Both  de- 
fendants denied  any  statement  about  author- 
ity from  the  state  board  of  health,  or  that 
anything  was  said  about  a  sanitarium  at 
Dwlght,  or  that  threats  of  any  kind  were 
made  to  take  the  daughter  forcibly  or  against 
her  will  to  any  sanitarium.  Again,  there 
was  no  dispute  as  to  the  following  facts: 
Mrs.  Carr  and  the  daughter  refused  to  take 
the  treatment,  and  Moses  and  Wilson  went 
out  to  the  automobile.-  The  daughter  then 
consented  to  take  the  treatment,  and  Mrs. 
Carr  went  to  the  door  and  called  Wilson. 
Moses  told  Wilson  that  the  old  lad.y  was  up 
and  stirring  around  and  coming  out  of  the 
house,  and  Wilson  told  the  driver  to  make  a 
stall  and  get  a  bucket  of  water,  which  was 
done.  It  was  then  agreed  that  the  cost  of 
the  treatment  should  be  $150,  $75  cash  and 
$75  at  the  end  of  one  year,  and  if  the  daugh- 
ter was  not  <nired  at  the  end  of  one  year  the 
defendants  would  continue  to  treat  her  for 
nothing.  Mrs.  Carr  then  gave  her  check  for 
$75  on  a  -bank  at  SItillwell,  and  Moses  gave 
her  a  bottle  of  liquid,  two  boxes  of  pills,  and 
an  atomizer.  Moses  and  Wilson  then  drove 
direct  to  the  bank  at  Stillwell,  where  the 
check  was  cashed.  There  was  no  tuberculosis 
sanitarium  at  Dwlght,  and  neither  Moses  nor 
Wilson  had  any  authority  to  represent  the 
state  board  of  health.  Neither  that  board 
nor  the  department  of  public  health  has  ever 
exercised  any  authority  over  tuberculosis, 
and  Iva  Carr  was  not  suffering  from  tubercu- 
losis when  she  was  examined.  The  Jury  were 
fully  Justified  in  finding  that  the  check  was 
obtained  by  false  pretenses  of  the  plaintiff 
in  error  which  Mary  G.  Carr  believed  to  be 
true. 


The  argument  that  the  che<*  was  obtained 
by  threats  and  intimidation,  and  therefore  ft 
conspiracy  to  obtain  money  by  false  pretens- 
es was  not  established,  Is  not  founded  in  fact, 
and  affords  no  ground  for  reversing  the  Judg- 
ment It  is  true  there  were  threats,  but  they 
would  have  been  wholly  ineffective  but  for 
the  false  representations  of  authority  from 
the  state  board  of  health  to  represent  that 
board  as  specialists  in  the  treatment  of 
disease  and  the  knowingly  false  representa- 
tion that  the  daughter  had  tuberculosis.  If 
Mary  6.  Carr  had  known  that  her  daughter 
did  not  have  tuberculosis,  and  that  the  state 
board  of  health  had  never  assumed  any  ju- 
risdiction of  tuberculosis  or  authorized  the 
plaintiff  in  error  and  Wilson  to  represent  the 
state  board,  she  would  not  have  cared  for 
their  threats  or  given  up  her  check. 

[2, 3]  It  was  assigned  for  error  in  the 
Appellate  Court,- and  Is  again  assigned  in  this 
court,  that  the  circuit  court  erred  in  giving 
Instructions  to  the  Jury.  The  objections  made 
are  of  little  Importance,  and  the  series  of 
instructions  fully  and  fairly  presented  the 
law.  The  principal  coimplaint  is  that  the 
court  gave  several  instructions  on  the  subject 
of  reasonable  doubt,  informing  the  Jury  that 
a  reasonable  doubt  must  be  reasonable  and 
not  unreasonable  nor  a  variety  of  other 
things  not  within  the  meaning  of  the  word 
"reasonable."  The  giving  of  stich  Instruc- 
tions  has  been  criticized,  both  as  unneces- 
sary and  because  there  is  no  better  definition 
of  the  meaning  of  the  words  "reasonable 
doubt"  than  the  words  themselves  (People  v. 
Harrison,  261  HI.  517,  104  N.  E.  259 ;  People 
V.  Parker,  284  Hi.  272,  120  N.  B.  14),  but  they 
have  not  been  regarded  as  so  prejudicial  as 
to  alone  warrant  the  reversal  of  a  judgment 
In  Bean  v.  People,  124  IlL  578,  16  N.  E.  656, 
an  Instruction,  characterized  as  a  treatise  on 
reasonable  doubt,  containing  seven  specifica- 
tions of  what  is  and  what  is  not  a  reasonable 
doubt,  was  given  to  the  jury,  and  the  court 
said  that  in  order  to  a  full  understanding  by 
the  jury  of  the  import  of  the  term  somewhat 
of  amplification  might  be  excusable.  The 
Judgment  would  not  be  reversed  on  account 
merely  of  these  instructions,  and  it  appears 
from  a  certified  copy  of  the  brief  and  argu- 
ment of  the  plaintiff  in  error  In  the  Appel- 
late Court  that  no  objection  was  made  or 
argued  concerning  the  giving  of  any  Instruc- 
tion here  complained  of.  This  court  reviews 
the  Judgment  of  the  Appellate  Court,  and 
alleged  errors  not  presented  to  that  court  are 
waived  and  abandoned,  and  cannot  be  raised 
in  this  court  for  the  first  time.  Dunn  v. 
Orichfield,  214  HI.  292,  78  N.  B.  886 ;  People 
V.  Seymour,  272  HI.  295,  111  N.-B.  1008;  Peo- 
ple r.  Donahoe,  279  111.  411, 117  N.  S.  lOS. 

[4-6]  It  is  argued  that  the  court  erred 
in  directing  the  jury,  if  they  found  the  plain- 
tiff in  error  guilty,  to  fix  the  punishment,  and 
that  the  verdict  and  sentence  were  contrail 
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to  law  because  the  Parole  Iaw  of  1917  requir- 
ed an  indeterminate  sentence.  That  Parole 
Law  is  entitled  "An  act  to  revise  the  law  In 
relation  to  the  sentence  and  commitment  of 
persons  convicted  of  crime  or  offenses  and 
providing  for  a  system  of  parole  and  to  repeal 
certain  acts  and  parts  of  acts  therein  named." 
Laws  of  1917,  p.  358.  Section  1  of  the  act 
provides  that  the  jury  shall  fix  the  punish- 
ment for  the  offenses  of  misprision  of  treason, 
murder,  rape,  or  kidnapping,  and  section  2 
provides  that  except  for  crimes  enumerated 
in  section  1  every  sentence  to  the  penitentiary 
shall  be  a  general  sentence  of  imprisonment, 
and  the  court  imposing  the  sentence  shall  not 
fix  the  limit  or  duration  of  the  Imprisonment. 
The  punishment  fixed  by  Criminal  Code,  S 
46  (Kurd's  Rev.  St  1917,  c.  38,  §  46)  for  the 
crime  of  conspiracy  is  imprisonment  in  the 
penitentiary  for  not  more  than  five  years  or 
a  fine  not  exceeding  $2,000,  or  both.  The 
unit  of  time  in  the  law  is  one  day,  unless 
there  are  hostile  claims  requiring  a  division 
of  the  unit  for  the  purpose  of  settling  rela- 
tive rights.  Grosvenor  v.  Magill  &  Latham, 
87  111.  239;  Levy  v.  Chicago  Nat  Bank,  158 
ni.  88,  42  N.  B.  129,  30  L.  E.  A.  380.  Tlie 
punishment  prescribed  by  the  Orlmtnal  Code 
is  therefore  imprisonment  for  a  minimum 
time  of  one  day  and  a  maximum  of  five 
years.  While  the  general  language  of  sec^ 
tions  1  and  2  might  be  regarded  as  applying 
to  all  crimes,  section  7  provides  that  no  per- 
son sentenced  under  a  general  or  indetermi- 
nate sentence  shall  be  eligible  to  parole  earlier 
than  one  year  after  commitment,  nor  until 
lie  or  she  shall  have  served  the  minimum 
term  of  imprisonment  provided  by  law  for 
the  crime  or  offense  for  which  he  or  she  was 
sentenced.  The  general  provisions  of  sec- 
tions 1  and  2  therefore  cannot  apply  to  the 
crime  of  conspiracy  unless  the  Parole  Law 
amended  the  (^iminal  Code  by  increasing  the 
minimum  term  of  Imprisonment  to  one  year 
or  one  convicted  of  that  crime  is  eligible  to 
parole  the  next  day  after  his  commitment. 
The  first  proposition  is  not  within  the  pur- 
pose or  any  provision  of  the  Parole  Law, 
and  if  adopted  would  render  it  unconstitu- 
tional, and  the  second  is  contrary  to  the 
plainly  expressed  legislative  Intent. 

In  Featherstone  v.  People,  194  ni.  325,  62 
N.  E.  684,  the  court  said  that  the  Parole 
Law  then  in  force  was  not  intended  to  fix 
the  punishment  for  crime,  but  from  its  pro- 
visions clearly  implied  that  the  General  As- 
sembly had  already  defined  crimes  and  fixed 
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their  punishment,  and  that  parole  laws  do  not 
fix  punishment  but  direct  the  maimer  of  im- 
posing sentence  by  the  court  In  People  v. 
Hartsig,  249  111.  348,  94  N.  B.  625,  Emory 
Hartslg  was  convicted  of  the  crime  of  con- 
spiracy, and  was  sentenced  under  the  Parole 
Law.  The  judgment  was  reversed,  and  it  was 
decided  that  the  Parole  Law  did  not  apply 
to  the  crime  because  it  fixed  a  term  of  im- 
prisonment of  not  less  than  one  year.  It  was 
also  decided  that  the  subject  of  fixing  punish- 
ments for  crime  was  not  within  the  scope 
of  the  title  of  the  act  then  in  force,  which 
was  the  same  as  the  title  of  the  present  act, 
and  a  provision  therein  changing  the  pun- 
ishment for  conspiracy  to  a  term  of  not  less 
than  one  year  nor  more  than  five  years-  would 
be  void  under  section  IS  of  article  4  of  the 
Constitution.  As  applied  to  this  case  it 
would  also  be  ex  iMst  facto,  since  the  crime 
was  committed  on  June  21,  1917,  before  the 
act  took  effect 

[7, 1]  One  sentenced  to  the  penitentiary  un- 
der a  general  or  indeterminate  sentence  can- 
not be  released  on  parole  until  he  has  been 
confined  in  the  penitentiary  at  least  one  year 
nor  until  he  shall  have  served  the  minimum 
term  of  imprisonment  provided  by  law  for 
that  crime.  The  two  conditions  must  con- 
cur. One  year  of  imprisonment  must  have 
been  served  in  any  case,  and  if  the  minimum 
term  of  imprisonment  provided  by  law  for 
the  crime  exceeds  one  year  the  imprisonment 
must  be  for  such  minimum  term.  If  the 
General  Assembly  had  intoided  that  'a  pris- 
oner committed  under  a  general  or  indetermi- 
nate sentence  should  be  eligible  to  pari^e 
when  he  had  served  the  minimum'  term  of 
Imprisonment  prescribed  by  law  for  the  crime 
of  which  he  was  convicted,  a  provision  to  that 
effect  would  have  covered  the  entire  subject, 
and  there  would  have  been  no  necessity  for 
fixing  the  period  of  one  year.  The  plain 
meaning  of  the  Parole  Law  is  that  the  im- 
prisonment shall  be  for  at  least  a  year,  and 
if  the  minimum  term  fixed  by  law  is  more 
than  a  year  the  prisoner  must  serve  that 
length  of  time  before  being  eligible  to  parole. 
The  Parole  Law  of  1917  has  not  changed  the 
term  of  Imprisonment  fixed  by  the  Criminal 
Code  for  the  crime  of  conspiracy. 

[9]  The  court  did  not  err  in  directing  the 
Jury  to  fix  the  punishment  of  the  plaintiff  in 
error,  nor  In  sentencing  him  to  confinement 
In  the  penitentiary  for  a  definite  term  of  18 
months,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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McFARLAMB  ▼.  CHICAGO  Orr?  BZ.  CO. 
(No.  12678.) 

<Supreme  Court  of  Illinois.     June  18,  1919.) 

1.  Tbial  «=3l78— Motion  fob  Dibkctxd  Veb- 

DICT— QOESnONS    DETEBinNABLI. 

On  motion  by  defendant  for  directed  ver- 
dict, the  only  question  determinable  by  the 
court  ia  whether  there  is  any  evidence  fairly 
tending  to  support  plaintHTs  cause  of  ac- 
tion ;  the  court  having  nothing  to  do  with  the 
preponderance  of  the  evidence  or  the  credi- 
bility of  the  witnesses. 

2.  Apfeai.  and  Ebbob  9=31094(2)— Rxvikw— 
Question  or  Fact. 

Jury's  finding  that  death  of  a  passenger  was 
caused  by  injuries  received  while  alighting  from 
defendant's  street  car,  and  was  due  to  de- 
fendant's negligence,  will  not  be  disturbed  on 
appeal  to  the  Supreme  Court,  where  the  evi- 
dence reasonably  tends  to  support  such  find- 
ing, and  the  verdict  has  been  approved  by  the 
Appelate  Court. 

3.  Death  «=9l04(4)— Aotions— InsTBConoNS 
— Dakaoes— "Pecuniabt  Loss"  to  Nkxt  or 
Kin. 

In  suit  for  wrongful  death  of  widow,  instmc- 
tion  that  the  damages  would  be  such  "pecuniary 
loss"  and  personal  service  as  she  would  have 
rendered  her  children  was  not  erroneous,  as  the 
jury  under  Hurd's  Rev.  St.  1917,  c.  70,  I  2, 
may  give  such  damages  as  they  deem  fair  com- 
pensation with  reference  to  pecuniary  loss, 
which  includes  personal  service  of  deceased. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pe- 
cuniary Loss.] 

4.  Tbial  °«=>296(11)— iNBTBrtonoNB— Oubb  bt 
Othkb  Instbuctionb. 

Instruction  that  damages  for  death  would 
be  such  pecuniary  loss  and  such  personal  serv- 
ice as  deceased  would  have  rendered  her  children, 
if  erroneous  in  adding  the  element  of  personal 
service,  was  cured  by  other  instructions,  given 
at  request  of  defendant,  which  clearly  limited 
recovery  to  the  pecaniafy  loss  suffered  by  the 
'  children. 

5.  Cabbiebs  «e9321(14)--Dkath  of  Passen- 
GEB  —  Inbtboction  —  Neoliqenck  of  Cab- 

BIEB. 

In  action  for  death  of  passenger  caused  by 
injuries  received  in  alighting  from  a  street  car, 
instruction  that  if  the  death  was  caused  by  de- 
fendant's negligence  as  alleged  in  the  declara- 
tion, and  that  deceased  exercised  ordinary  care, 
the  jury  should  find  defendant  guilty,  hetd  not 
error,  as  tending  to  convey  meaning  that  re- 
covery can  be  had  without  proof  that  defend- 
ant's acts  were  negligent. 

6.  TBIAL    9=3233(3)  —  iNBTBTJOnONB  —  Refkb- 

ENCK  to  Pleadings. 
An  instruction  to  the  effect  that  if  plaintiff 
has  made  out  a  case  as  alleged  in  the  dec- 
laration then  the  jury  should  find  the  defend- 
ant guilty  is  not  erroneous,  though  not  in  ac- 
cordance with  the  best  practice. 


7.  TbiAL   9=^296(1)— iNSTBUOnORS—GORSID- 
EBED  AS  A   SbBIXB. 

There  is  no  error  in  the  giving  of  instruc- 
tions which,  if  considered  as  a  series,  fairly 
present  the  law  applicable  to  the  case. 

Error  to  Second  Brancli  Appellate  Court, 
First  District,  on  Appeal  from  Superior 
Court,    Cook    County;     Joseph    B.    David, 

Judge. 

.  Action  by  Margaret  McB^rlane,  adminis- 
tratrix of  Alice  McFarlane,  deceased, 
against  the  Ohicago  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

For  opinion  of  Court  of  Avpetis,  see  212 
IlL  App.  6S4. 

Harry  P.  Weber,  George  W.  Miller,  and  Ar^ 
thnr  J.  Donovan,  all  of  Chicago  (John  R. 
Guilliams  and  Franklin  B.  Hussey,  both  of 
Chicago,  of  counsel),  for  plalntift  in  error. 

Edward  J.  Green,  of  Chicago,  for  defend- 
ant in  error. 

THOMPSON,  J.  This  cause  comes  to  this 
coart  by  writ  of  certiorari  to  the  Appellate 
Court  to  review  a  judgment  of  that  court  af- 
firming a  judgment  of  the  superior  court  of 
Cook  county  for  $2,C00  in  an  action  on  the 
case  instituted  hy  Margaret  McFarlane,  ad- 
ministratrix of  the  estate  of  Alice  McTarlane, 
deceased,  against  the  Chicago  City  Railway 
Company,  to  recover  damages  for  the  death 
of  Alice  McFarlane. 

There  are  many  assignments  of  error,  but 
plaintiff  in  error  relies  for  reversal  upon  the 
following  grounds :  First,  the  evidence  does 
not  fairly  and  reasonably  tend  to  show  that 
the  death  of  Alice  McFarlane  was  proximate- 
ly caused  by  the  injuries  sustained,  and  the 
court  erred  in  refusing  to  direct  a  verdict  for 
plaintiff  in  error;  second,  the  court  erred  in 
the  giving  and  refusing  of  instructions. 

The  declaration  consisted  of  three  counts. 
The  first  count  alleges,  in  substance,  that  the 
deceased  was  a  passenger  on  an  east-bound 
electric  car  of  the  plaintiff  in  error  operating 
on  Forty-Seventh  street,  in  the  dty  of  Chica- 
go; that  Forty-Seventh  street  intersects  a 
street  known  as  Vihcennes  avenue;  that 
when  said  car  arrived  near  Tincennes  ave- 
nue it  stopped  for  the  purpose  of  allowing  de- 
ceased and  other  passengers  to  alight  there- 
from ;  that  while  deceased  was  in  the  act  of 
alighting  and  while  in  the  exercise  of  ordina- 
ry care  for  her  own  safety,  the  plaintiff  In  er- 
ror, by  its  servants,  so  carelessly,  negligently, 
and  improperly  managed  and  operated  said 
car  that  the  car  was  jerked,  jolted,  jarred,  and 
moved,  and  the  deceased  was  by  reason  there- 
of thrown  to  and  upon  the  street  and  suffered 
serious  injuries  from  which  she  died.  The 
count  further  alleges  heirship  and  issuance 
of  letters  of  administration.    The  allegatlonB 
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of  fhe  second  count  are  sabstantiaUy  tbe 
same  as  those  of  the  first  count,  except  tbe 
second  count  alleges  that  while  said  car  was 
near  to  and  approaching  Ylncennes  avenue,  a 
place  then  usually  used  by  plaintiff  in  error 
for  the  purpose  of  receiving  and  discharging 
IMSsengers,  and  while  said  car  was  then  mor- 
Ing  slowly  at  said  place  and  was  about  to  stop, 
and  wbllfl  tbe  deceased  was  in  tbe  act  of 
alighting  from  said  car  in  the  exercise  of 
due  care,  all  of  which  plaintiff  In  error  knew 
or  should  have  known,  tbe  servants  of  plain- 
tiff in  error  then  and  there  so  negligently 
managed  and  operated  said  car  that  it  was 
suddenly  and  hurriedly  started  and  Jerked, 
jolted,  moved,  and  swayed,  and  by  reason 
thereof  deceased  was  thrown  to  the  street  and 
received  therefrom  said  injuries.  The  third 
count  alleges  that  tbe  car  was  stopped  for  tbe 
purpose  of  allowing  deceased  and  other  pas- 
sengers to  alight,  and  that  she  was  in  the  act 
of  doing  so  and  exercising  ordinary  care,  all 
of  which  plaintiff  in  error  knew,  or  should 
hare  known,  when  plaintiff  in  error,  by  its 
servants,  negligently  moved  and  started  the 
car  wbliedeceased  was  in  the  act  of  alighting 
and  before  she  had  a  reasonable  time  In 
which  to  alight,  by  reason  whereof  she  was 
thrown  and  received  injuries  from  which  she 
died  January  13,  1914. 

[1]  The  first  point  to  be  considered  is 
whether  or  not  the  court  erred  in  refusing  to 
give  tbe  peremptory  instruction.  This  raises 
the  question  whether  there  was  any  evidence 
which  fairly  and  reasonably  tended  to  show 
that  the  injuries  received  caused  the  death 
Of  Alice  McFarlane.  Primarily,  it  is  a  ques- 
tion for  the  trial  court  whether  the  evidence, 
with  all  the  legitimate  and  natural  infer- 
ences to  be  drawn  therefrom,  is  sufficient,  if 
credited,  to  sustain  a  verdict.  On  considera- 
tion of  such  a  motion  the  trial  court  has 
nothing  to  do  with  any  question  as  to  the 
prejwnderance  of  the  evidence  or  the  credi- 
bility of  the  witnesses  or  the  force  to  be 
given  to  evidence  having  a  tendency  merely 
to  impeach  the  veracity  of  the  witnesses. 
The  only  question  which  the  court  has  to  de- 
termine is  whether  there  is  in  the  record  any 
evidence  which,  if  true,  fairly  tends  to  prove 
the  allegations  of  the  declaration.  Ldbby, 
McNeill  &  Llbby  v.  Cook,  222  lU.  206,  78  N. 
B.  599;  Woodman  v.  Illinois  Trust  &  Sav- 
ings Bank,  211  111.  678,  71  N.  B.  1099.  The 
question  of  the  weight  to  be  given  the  testi- 
mony is  a  question  for  the  jury.  All  contro- 
verted questions  of  fact  are  settled  by  the 
Judgment  of  the  trial  and  Appellate  Courts, 
and  the  only  question  in  this  court  is  wheth- 
er or  not  there  Is  any  evidence  in  the  record 
fairly  tending  to  support  the  cause  of  action 
of  defendant  in  error. 

[2]  The  accident  occurred  about  6  o'clock 
in  the  evening  of  December  3,  1913.  The  de- 
ceased, a  widow  aged  57  years,  was  a  passen- 


ger on  an  east-bound  car  belonging  to  plain- 
tiff in  error.  The  car  on  which  deceased  was 
a  passepger  was  traveling  east  on  Forty- 
Seventh  street,  in  the  city  of  Chicago,  and 
was  following  closely  another  car  operated 
over  the  same  tracks.  When  the  car  in  ques- 
tion left  Grand  boulevard,  deceased  request- 
ed the  conductor  to  signal  the  car  to  stop  at 
Vinceimes  avenue,  the  next  regular  stopping 
place.  Both  cars  were  traveling  very  slowly. 
William  White  testified  that  he  was  an  em- 
ploy6  of  the  city  of  Chicago;  that  he  was 
standing  on  the  rear  platform  of  the  car  In 
question,  and  noticed  a  lady  oome  to  the  door 
and  call  for  Ylncennes  avenue;  that  the 
conductor  pulled  the  bell  for  the  stop ;  that 
be  was  counting  his  transfers,  and  iNdd  no 
further  attention  to  the  lady;  that  she  pull- 
ed the  door  open  and  stepped  out  upon  the 
platform;  that  she  stepped  down  on  the 
step,  took  hold  of  her  dress  with  one  hand, 
and  held  to  the  car  with  tbe  other  hand; 
that  tbe  car  stopped  and  the  lady  started  to 
step  to  the  ground;  that  Just  as  she  was 
about  to  put  her  foot  on  the  ground,  the  con- 
ductor gave  the  motorman  the  signal,  and  the 
car  started  with  a  Jerk  and  threw  the  lady 
to  the  pavement;  that  he  and  the  conductor 
picked  her  up  and  put  her  in  a  doctor's  car. 
Dr.  Richard  W.  Carter  testified  that  on 
the  evening  of  the  accident  he  was  on  Forty- 
Seventh  street  between  Ylncennes  avenue 
and  Grand  boulevard,  and  that  at  the  time 
the  accident  occurred  -  he  was  on  the  side- 
walk, facing  the  street  cars ;  that  there  were 
two  cars  running  east  along  Forty-Seventh 
street,  quite  near  together;  that  he  saw  the 
second  car  stop  between  the  alley  and  Yln- 
cennes avenue  and  saw  it  stand  for  an  in-, 
stant  and  then  move  forward ;  that  immedi- 
ately after  it  started  he  saw  a  person  lying 
in  the  street;  that  he  rushed  to  assist,  and 
found  the  person  lying  in  the  street  to  be  a 
woman  who  he  learned  was  Mrs.  Alice  Mc- 
Farlane,  the  deceased;  that  he  found  her  in 
considerable  distress  and  quite  helpless,  but 
conscious ;  that  he  placed  her  in  his  automo- 
bile and  drove  her  to  her  home,  which  was 
near  by;  that  there  he  made  an  examina- 
tion, and  found  a  fracture  of  the  patella  of 
the  right  knee  and  a  fracture  of  tbe  second 
phalanx  of  the  second  finger  of  the  left  hand 
and  considerable  injury  to  tbe  left  shoulder 
and  left  thorax  region;  that  he  placed  her 
leg  In  a  cast,  applied  splints  to  the  finger, 
and  applied  a  compress  and  binder  to  the 
thorax;  that  he  visited  her  at  frequoit  in- 
tervals until  approximately  the  time  of  her 
death,  which  occurred  on  January  13,  1914, 
about  40  days  after  the  accident,  the  number 
of  his  visits  amounting  in  all  to  about  25; 
that  the  leg  was  in  a  cast  for  probably  five 
weeks ;  tSiat  she  continued  to  complain  of  her 
side ;  that  she  suffered  from  frequent  attacks 
of  syncope;  that  she  had  difficulty  In  breath- 
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Ing;  tbat  at  tlniea  she  passed  into  an  tmcon- 
scloos  state;  tMt  there  was  a  decided  con- 
gestion of  the  left  lung;  that  he  attended 
the  post  mortem,  which  revealed  myocarditis 
(an  inflammation  of  the  muscles  of  the 
heart);  and  that  the  kidneys  were  congest- 
ed but  not  inflamed. 

Margaret  McFarlane,  daughter  of  the  de- 
ceased and  defendant  in  error  here,  testified 
tliat  prior  to  receiving  the  injuries  deceased' 
did  her  own  work,  and  that  she  bad  never 
complained  of  illness;  that  she  kept  a  seven- 
room  house,  In  which  five  people  lived, 
the  mother,  an  adult  son  and  daughter  and 
two  roomers ;  that  the  day  after  the  accident 
deceased  had  frequent  fainting  spells,  and 
that  she  gasped  for>breatli,  and  that  these 
attacks  recurred  at  frequent  intervals  until 
her  death;  that  before  the  accident  deceased 
had  never  had  fainting  spells,  nor  had  she 
ever  shown  any  evidence  of  diseased  heart 
or  lungs. 

Evidence  In  behalf  of  plaintiff  in  error  In 
part  supported  the  case  of  defendant  in  er- 
ror. It  was  substantially  as  follows:  Blch- 
ard  B.  Thornton,  the  conductor  on  the  car, 
did  not  testify,  but  his  testimony,  given  be- 
fore the  coroner's  Jury,  was  admitted  in  evi- 
dence. It  was  practically  the  same  as  that 
of  White,  except  he  says  that  while  he  was 
counting  transfers  deceased  came  to  the  door 
immediately  after  be  left  Grand  boulevard, 
and  asked  him  to  let  her  off  at  Vlncennes  av- 
enue; that  he  signaled  the  motorman  to  stop 
at  Ylncennes  avenue  and  then  continued  to 
count  his  transfers;  that  the  deceased  step* 
ped  onto  the  rear  platform  and  started  to 
step  down  to  the  car  step;  that  he  put  his 
hand  on  her  shoulder  and  told  her  to  wait 
until  the  car  came  to  a  full  stop;  that  she  said 
she  would,  and  that  he  stepped  back  to  his  po- 
sition and  continued  to  count  bis  transfers; 
that  the  car  was  following  another  car  and 
was  moving  very  slowly,  sometimes  as  slow- 
ly as  three  miles  an  hour;  that  while  the 
car  was  thus  moving  slowly  deceased  volun- 
tarily stepped  to  the  street  and  was  thrown 
to  the  pavement;  that  he  immediately  gave 
three  emergency  bells  as  a  signal  to  the  mo- 
torman to  stop;  that  the  car  did  not  stop  un- 
til after  he  g&ve  the  three  emergency  bells; 
tliat  deceased  fell  about  150  feet  west  of 
Vlncennes  avenue,  which  was  a  short  dis- 
tance east  of  the  alley.  Timothy  Griffin, 
the  motorman,  testified  that  he  made  no  stop 
from  the  time  he  left  Grand  boulevard  until 
he  received  the  three  emergency  bells.  Leon- 
ard C.  Monroe  and  E^nk  H.  Monagfaan,  two 
boys  riding  on  the  front  platform,  corrobo- 
rate him  in  this.  Dr.  Joseph  Springer,  the 
coroner's  physician,  testified  that  he  held  a 
post  mortem  on  the  body  of  deceased.  The 
injuries  as  described  by  Dr.  Springer  are  sub- 
stantially the  same  as  described  by  Dr.  Car- 
ter. When  asked  his  opinion  as  to  the  cause 
«f  death  he  stated  that  the  deceased  came  to 


her  death  from  organic  heart  disease,  compli- 
cated by  the  injuries  wlilch  the  iwst  mortem 
revealed. 

It  is  dear  that  the  evidence  favorable  to 
the  theory  of  defendant  In  error,  if  credited, 
fairly  and  reasonably  tends  to  show  that  the 
injuries  caused  the  death  of  Alice  McFar- 
lane, and  that  such  injuries  were  the  result 
of  the  negligence  of  the  servants  of  plaintiff 
fn  error.  On  this  evidence  the  Jury  have 
found  that  the  injuries  received  in  this  acci- 
dent caused  her  death,  and,  the  Appellate 
C!curt  having  approved  this  finding,  this 
court  Is  precluded  from  considering  the  ques- 
tion. The  trial  court  did  not  err  In  refusing 
to  direct  a  verdict  In  favor  of  the  plaintiff 
In  error. 

[3]  It  is  next  urged  tbat  the  trial  court  err- 
ed in  giving  instruction  No.  8,  which  reads: 

"If  the  jury  find  a  verdict  in  favor  of  the 
plaintiff  under  the  evidence  and  the  instmctions 
of  the  court,  then  the  jury  will  be  required  to 
assess  the  plaintiff's  damages.  In  assessing  the 
plaintiff's  damages.  If  any,  the  jury  should  allow 
such  damages  as  will  compensate  the  dau^ter 
and  two  sons  of  Alice  E.  McFarlane,  deceased, 
for  such  pecuniary  loss  and  pertontU  service  ih« 
would  have  rendered  them,  if  any,  as  shown  by 
the  evidence,  as  the  cliildren  of  the  deceased 
have  sustained  by  reason  of  her  death,  not  ex- 
ceeding, however,  the  sum  of  $10,000." 

The  italics  are  ours,  and  the  plaintiff  in 
error  insists  that  the  giving  of  this  instruc- 
tion with  these  words  following  "pecuniary 
loss"  was  reversible  error.  It  contends  that 
the  Instruction  does  not  limit  recovery  to  pe- 
cuniary loss,  but  authorizes  the  Jury,  In  addi- 
tion thereto,  to  allow  damages  as  compensa- 
tion for  personal  service  she  would  have  ren- 
dered the  next  of  kin,  if  any.  In  every  ac- 
tion of  this  ctiaracter  "the  Jury  may  give 
such  damages  as  they  shall  deem  a  fair  and 
Just  compensation  with  reference  to  the  pe- 
cuniary injuries  resulting  from  such  death." 
Hurd's  Stat  a  70,  §  2.  There  is  no  rule  by 
which  the  pecuniary  loss  can  be  exactly  de- 
termined, and  the  Jury  must  therefore  cal- 
culate the  damages  with  reference  to  a  rea- 
sonable expectation  of  benefit  from  the  con- 
tinuance of  the  life.  These  children  might 
reasonably  expect  In  many  ways  to  derive 
pecuniary  t>enefit  from  the  continued  life  of 
the  intestate.  It  Is  not  required  that  the 
evidence  shall  afford  data  from  which  the  ex- 
tent of  the  pecuniary  loss  can  be  ascertained 
with  certainty.  Clearly,  one  of  the  elements 
of  pecuniary  loss  is  the  personal  service  of 
deceased.  Goddard  v.  Enzler,  222  IIL  462, 
78  N.  a  805;  Baltimore  *  Ohio  Southwest- 
ern Railway  Co.  v.  Then,  159  111.  535,  42  N. 
E.  971;  Illinois  Central  Railroad  Co.  v.  Rear- 
don,  157  111.  372,  41  N.  E.  871;  City  of  Chi- 
cago V.  Keefe,  114  111.  222,  2  N.  E.  267,  65  Am. 
Rep.  860.  Whatever  effect  these  additional 
words  qould  have  had  upon  the  minds  of  the 
Jurors  would  not  have  been  with  respect 
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to  the  right  of  recovery.  They  tended  rather 
to  limit  the  injuries  than  to  broaden  them. 
We.do  not  believe  that  the  Jury  were  misled 
by  the  phrase  Ip  the  instruction. 

[4]  If  It  be  conceded  that  there  was  a 
slight  inaccuracy  in  the  wording  of  Instmo 
tion  No.  8,  this  was  cured  by  the  following 
instructions,  given  at  the  request  of  plain- 
tiff in  error : 

(12)  "This  is  an  action  to  recover  damages  to 
the  next  of  kin  of  the  deceased.  TTnder  the  stat- 
ate  the  next  of  kin  can  only  recover,  even  where 
the  defendant  is  gnilty,  such  damages  as  are  a 
fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  to  the  next  of  kin 
of  said  deceased  person  from  such  death,  and 
even  if  you  believe  from  the  evidence,  under  the 
law  as  stated  in  the  instructions  of  the  court, 
that  defendant  is  guilty  as  charged  in  the  dec- 
laration, you  can  allow  to  the  plaintiff  only 
such  damages  as  will  compensate  the  next  of 
kin  for  the  pecuniary  injury,  if  any  are  shown 
by  the  evidence,  resulting  from  the  death  of 
plaintiff's  intestate." 

(25)  "With  reference  to  the  question  of  dam- 
ages, if  you  reach  a  conclusion  where  you  will 
have  to  consider  them  at  ail  the  feelings  of  the 
children  or  other  relatives,  or  their  wealth  or 
poverty,  cannot  be  considered  in  assessing  dam- 
ages in  a  case  like  this.  Yon  cannot  allow  $1 
for  solace  or  comfort  or  sorrow  of  the  family. 
It  is  only  the  pecuniary  or  money  loss  which 
the  evidence  may  show  the  next  of  kin  have  suf- 
fered by  the  death  of  the  deceased.  If  the  evi- 
dence shows  that  they  have  suffered  any  pe- 
cuniary or  money  loss  by  reason  of  said  death, 
that  can  be  considered  in  this  case." 

(26)  "In  this  case,  even  if  yon  find  for  the 
plaintiff,  you  can  allow  only  such  damages  as 
will  make  good  the  pecuniary  loss,  if  any  is 
shown  by  the  evidence,  sustained  by  the  next  of 
kin  of  the  person  deceased.  Mental  suffering 
or  loss  of  domestic  or  social  happiness  or  the 
degree  of  the  culpability  of  the  defendant,  if 
any,  are  not  proper  elements  in  the  calculation 
of  damages.  You  cannot  award  exemplary  or 
vindictive  damages." 

These  instructions,  considered  with  'in- 
struction No.  8,  are  not  contradictory  nor 
Inconsistent  They  explain  the  expression 
used  in  No.  8,  and  as  a  series  correctly  state 
the  rule  of  liability.  The  error.  If  any,  was 
obviated  and  rendered  harmless.  Rldiard- 
son  V.  Nelson,  221  lU.  254,  77  N.  B.  583. 

(6,  (]  (Complaint  is  also  made  in  regard  to 
the  giving  of  Instruction  No.  6,  which  Is: 

"If  you  believe  from  the  evidence  that  the 
death  of  Alice  E.  McFarlane  was  caused  by  the 
negligence  of  the  defendant  as  alleged  in  the 
declaration  or  some  count  thereof,  and  that 
Alice  E.  McFarlane  herself  was  in  the  exer- 
cise of  ordinary  care  for  her  own  safety  at  and 
before  the  time  of  the  injury,  then  you  should 
■md  the  defendant  guilty." 

It  Is  urged  that  this  instruction  was  so  in- 
artlficlally  drawn  that  It  could  very  well 
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have  been  understood  by  the  Jury  to  mean 
that  a  recovery  was  warranted  on  proof  that 
the  death  was  caused  by  the  acts  of  defend- 
ant alleged  in  the  declaration  to  have  been 
negligent,  together  with  ordinary  care  on  the 
part  of  deceased,  and  without  proof  that 
such  acts  were,  In  fact,  negligent.  We  think 
the  instruction  is  not  susceptible  of  the  con- 
struction placed  upon  It  by  plaintiff  In  error. 
Instructions  to  the  effect  that  if  the  plaintiff 
has  made  out  a  case  as  alleged  In  the  decla- 
ration then  the  Jury  should  find  the  defend- 
ant guilty  have  been  approved  by  this  court 
In  a  number  of  cases,  and  It  Is  unnecessary 
to  repeat  what  Is  said  In  those  cases.  Unit- 
ed States  Brewing  Co.  v.  Stoltenberg,  211 
lU.  531,  71  N.  B.  1081.  A  similar  instruction 
was  under  discussion  in  Krieger  v.  Aurora, 
Elgin  &  Chicago  Railroad  Co.,  242  lU.  644,  90 
N.  B.  266,  and  we  there  reviewed  the  authori- 
ties at  length.  In  that  case  the  averment  in 
the  declaration,  which  by  reference  was  in- 
corporated into  the  Instruction,  limited  the 
due  care  of  plaintiff  to  the  time  when  plain- 
tiff was  In  danger,  regardless  of  his  conduct 
in  putting  himself  In  that  position.  The  In- 
struction herein  complained  of  is  not  so  lim- 
ited, but  clearly  Included  the  time  at  and 
before  the  Injury.  It  Is  better  and  safer 
practice  not  to  give  an  Instruction  of  this 
character,  for  the  reason  that  the  court 
should  define  the  issues  to  the  Jury  without 
referring  them  to  the  pleadings  to  ascertain 
what  they  are.  Reference  is  miade  to  the 
Krieger  C&ae,  supra,  for  our  reasons  for  this 
Holding. 

Complaint  Is  also  made  of  the  court's  ac- 
tion in  refusing  instructions  1  and  2  offered 
by  plaintiff  In  error.  These  Instructions  did 
not  correctly  state  the  law,  and  were  proper- 
ly refused. 

[7]  Five  instructions  were  given  on.  l>e- 
half  of  defendant  in  error  and  18  instruction^ 
on  behalf  of  plaintiff  In  error.  "The  law  ap- 
plicable to  different  questions  may  be  stat- 
ed in  separate  instructions,  and  the  entire 
law  applicable  to  all  the  questions  in- 
volved In  a  case  need  not  be  stated  In  each. 
In  such  case  the  Instructions  -  supplement 
each  other,  and  If  they  present  the  law  fair- 
ly when  viewed  as  a  series,  it  will  be  suffi- 
cient" Parflridge  v.  Cutler,  168  111.  504, 48  N. 
B.  125.  We  tliink  tlie  Instructions,  consider- 
ed as  a  series,  very  fairly  presented  the  law 
applicable  to  the  case,  and  that  there  was  no 
error  in  the  giving  or  refusing  of  instruc- 
tions. 

Finding  no  reversible  error  in  the  record, 
the  Judgments  of  the  Appellate  Court  and 
the  superior  court  of  Cook  county  are  af- 
firmed. 

Judgment  affirmed. 
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MOORE  T.  RTAN  et  aL     (No.  23462.) 

(Snpreme  Conrt  of  Indiana.    Jane  20,  1919.) 

1.  Dkainb    e=>B2  —  Remonstbance — Commis- 

SIOKEBS'   REPOKT— EVIDKMCK— PbeSUMPTION. 

On  trial  of  remonstrance  to  drainage  com- 
raissioners'  report,  alleging  that  remonstrant's 
land  will  not  be  benefited  to  the  extent  of  the 
aBsesgment,  the  report  though  prima  fade  evi- 
dence of  contents  under  Bums'  Ann.  St.  1914, 
§  6151,  cannot  be  considered  for  purpose  of 
weighing  evidence  sustaining  remonstrance; 
SDch  presumption  merely  requiring  remonstrant 
to  first  introduce  such  evidence,  upon  introduc- 
tion of  which  case  is  tried  as  if  no  such  pre- 
sumption ever  existed. 

2.  Tbial  «=>375  —  Dbaiws  —  Valub  of  Im- 
PB0VEMENT8— Evidence— Ooxjbt's  View  of 
Prehzses, 

Where  court  trying  remonstrance  to  drain- 
age commissioners'  report,  alleging  that  remon- 
strant's land  would  not  be  benefited  to  extent 
of  assessment,  by  consent  of  parties  made  per- 
sonal inspection  of  land  "with  a  view  to  apply 
the  evidence,"  the  judge's  view  of  premises  was 
not  in  the  nature  of  the  evidence  and  cannot  be 
'  considered  as  such. 

3.  Drains  <S=382(5>— Value  of  Imfbovements 
—Assessments — Evidence. 

Evidence  Jteld  not  to  sustain  finding  that 
land  of  remonstrant  would  be  benefited  by 
drainage  improvements  to  the  extent  of  the  as- 
sessments. 

4.  Drains  ^s»32  —  CoioassiONEBs'  Refokt— 
lLLBOAi.rrT  of. 

Under  Bums'  Ann.  St.  1914,  |  6141,  pro- 
viding for  accurate  report  by  drainage  commis- 
sioners as  definite  basis  for  bidding  by  con- 
tractors, a  report  delegating  to  commissioner 
of  construction  the  power  to  withhold  the  pay- 
ment of  such  part  of  the  contract  price  as  he 
might  elect  is  unlawful,  and,  under  section 
6143,  petition  will  be  referred  back  to  commis- 
^oners  for  amended  or  new  report. 

Appeal  from  Circuit  C!o\irt,  Jasper  County; 
Elmer  Barce,  Special  Judge. 

Petition  by  Jobn  P.  Ryan  and  others  to  es- 
tablish a  drain.  Remonstrance  filed  to  re- 
port of  commissioners  by  Austin  O.  Moore 
and  others.  Judgment  establishing  drain, 
and  remonstrant  named  appeals.  Reversed, 
with  directions. 

John  A.  Dunlap,  of  xiensselaer,  Quincy 
.1.  Myers,  of  Indianapolis,  and  W.  H.  ParEIn- 
•MQ,  of  Rensselaer,  lor  appellant. 

George  A.  Williams  and  Frank  Folts,  both 
of  Rensselaer,  for  appellees. 


WII/LOUGHBY,  J.  This  cause  was  before 
this  court  in  the  cas6  of  Thompson  v.  Ryan, 
183  Ind.  232,  108  N.  E.  98.  The  record  dis- 
closes that  on  September  16,  1909,  appellee 
Byan  and  others  filed  In  the  circuit  court  of 
Jasper  county  their  petition  for  a  drain,  and 


such  proceedings  were  had  that  the  court  or- 
dered the.  construction  of  the  drain.  From 
this  Judgment  an  appeal  was  taken,  and  .the 
Judgment  reversed,  with  Instructions  to 
grant  a  new  trial  and  proceed  upon  the  re- 
port of  the  commissioners  as  originally  filed. 
After  the.  cause  had  been  remanded  to  the 
circuit  court,  a  remonstrance  was  filed  to  this 
report,  and  It  was  held  that  the  same  was 
not  according  to  law  and  referred  to  com- 
missioners for  a  new  report.  This  second  re- 
port, npon  remonstrance  being  filed  to  It,  was 
set  aside,  being  held  not  according  to  law. 
The  court  then  appointed  new  commissioners, 
who  qualified  and  filed  what  Is  designated  In 
the  record  as  a  "new  report"  on  September 
22,  1917.  To  this  report  appellant  Moore 
and  others  filed  remonstrances,  and  the 
cause  was  tried  on  such  remonstrances,  and 
the  court  found  against  the  remonstrants, 
and  judgment  was  roidered  establishing  the 
drain. 

The  appellant  and  others  filed  separate  mo- 
tl(ms  for  a  new  trial.  These  several  motions 
were  overruled,  and  the  remonstrants  eadi 
took  separate  and  several  exceptions  to  the 
ruling.  In  each  case  30  days'  time  was  given 
to  file  appeal  bonds,  and  60  days'  time  to 
file  all  bills  of  exceptions.  The  remonstrants 
other  than  Moore  do  not  appeal.  The  appe- 
lant Moore  appeals  from  the  judgment  estah- 
lishlng  the  drain.  The  only  error  properly 
assigned  and  not  waived  is  the  court  erred  In 
overruling  appellant's  motion  for  a  new  trial. 
Among  the  reasons  for  a  new  trial,  appellant 
alleges  that  the  decision  of  the  court  Is  not 
sustained  hy  sufl5clent  evidence. 

The  remonstrance  of  A.  O.  Moore  filed  Oc- 
tober 4,  1917,  after  setting  out  a  description 
of  his  lands  assessed  for  said  Improv^nent, 
alleges: 

"That  each  and  every  separate  tract  of  said 
remonstrant's  land  assessed  as  benefited,  as 
above  set  forth,  will  not  be  benefited  to  the  ex- 
tent of  the  assessment  by  the  proposed  work 
if  accomplished." 

[1]  In  the  trial  of  appellant's  remon- 
strance the  only  evidence  on  behalf  of  the  pe- 
titioners was  the  commissioners'  report  set- 
ting out  the  separate  tracts  of  appellant's 
lands,  and  the  amounts  assessed  as  benefits 
against  each  of  said  tracts.  The  only  wit- 
ness testifying  In  regard  to  said  assessments 
was  the  appellant,  himself,  and  his  testimony 
places  the  benefits  to  said  land,  and  each 
tract  thereof,  at  less  than  the  assessments 
thereon,  making  a  total  amount  of  $941.30 
assessed  against  all  of  said  land  more  than 
It  would  be  benefited  by  the  proposed  work 
if  accomplished.    The  appellant  contends : 

"That  the  drainage  commissioners'  report 
was  only  prima  facie  evidence  of  the  things 
therein  contained,  and  that  its  only  office  and 
effect  was  to  compel  the  remonstrants  to  go 
forward  with  evidence  sustaining  the  remon- 
strance." 
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Wben  such  evidence  has  been  Introduced 
sustaining  tlie  remonstrance,  the  presump- 
tion growing  out  ot  the  prima  facie  case  has 
served  its  function- and  cannot  be  considered 
for  the  purpose  of  weighing  the  evidence  or 
for  any  other  purpose.  The  presumption 
growing  out  of  a  prima  fade  case  remains 
only  so  long  as  there  Is  no  substantial  evi- 
dence to  the  contrary.  When  that  is  offered, 
the  presumption  disappears,  and,  tmless  met 
by  further  proof,  there  is  nothing  to  base  a 
finding  solely  upon  it.  Potts  v.  Pardee,  220 
N.  Y.  431,  116  N.  B.  78. 

In  the  case  of  Bo<^ort  ▼.  Mower,  259  III. 
604,  102  N.  E.  1032,  which  was  a  suit  to  re- 
cover compensation  fot  land  taken  for  pub- 
lic improvements,  the  oonrt  says: 

"In  this  case,  however,  the  amoant  awarded 
as  compensation  for  the  land  taken  was  $S00, 
while  the  lowest  value  fixed  by  any  of  the  wit- 
nessea  was  $2,000.  The  report  of  the  commis- 
sioners canii(>t  be  regarded  as  evidence  either 
upon  the  question  of  value  or  upon  the  question 
of  damages.  While  it  is  true  that  section  23 
of  the  Local  Improvement  Act  provides  that 
such  report  'shall  be  prima  facie  evidence,  both 
of  the  amount  of  the  compensation  to  be  award- 
ed, and  of  the  benefits  to  be  assessed,'  we  held 
in  Chicago  Terminal  Transfer  R.  Co.  v.  City 
of  Chicago,  217  HI.  843,  75  N.  E.  499,  in  con- 
sidering the  constitutionality  of  that  provision, 
that  the  effect  of  the  provision  was  merely  to 
change  the  burden  of  proof.  In  discussing  this 
question  we  there  said:  'Statutes  giving  prima 
fade  weight  to  facts  or  to  official  certificates 
are  properly  regarded  as  rules  of  procedure 
changing  the  burden  of  proof.  In  the  absence 
ot  this  statute,  the  city,  in  the  case  at  bar, 
would  have  been  required,  in  the  first  instance, 
to  assume  the  burden  of  producing  proof  rela- 
tive to  the  amount  which  the  appellant  company 
would  be  entitled  to  receive  by  way  of  compen- 
sation for  so  much  of  Its  right  of  way  aa  would 
be  also  occupied  by  the  proposed  public  way. 
The  statute  does  no  more  than  to  declare  that 
this  amount  shall  be  inferred  or  assumed  from 
the  report  of  the  commissioners  until  evidence 
to  the  contrary  is  introduced.'  When  plaintiff 
in  error  introduced  evidence  upon  the  question 
of  the  value  of  the  land  sought  to  be  taken  and 
upon  the  question  of  the  damages  to  the  land 
not  taken,  the  report  of  the  commissioners 
ceased  to  have  any  weight  as  evidence,  and  it 
was  then  incumbent  upon  the  city  to  meet  the 
'evidence  offered  by  plaintiff  in  error  upon  these 
questions,  unless  the  city  was  satisfied  with  the 
values  and  damages  fixed  by  the  witnesses  for 
plaintiff  in  error.  It  is  apparent  that  the  jury 
either  considered  the  report  of  the  commission- 
ers aa  evidence  or  ignored  the  testimony  of 
the  witnesses,  and  based  their  verdict  entirely 
upon  their  view  of  the  premises.  That  the  jury 
have  no  right  to  disregard  the  testimony  of 
the  witnesses  and  base  their  verdict  upon  their 
view  of  the  premises  is  well  established  in  this 
state.  Atchison,  Topeka  &  Santa  F6  R.  Oo.  v. 
Schneider,  127  111.  144,  20  N.  E.  41,  2  L.  R.  A. 
422;  Sanitary  District  v.  Loughran,  160  HI. 
362,  43  N.  E.  359;  East  St.  Louis,  Columbia 
&  Waterloo  Ry.  v.  Illinois  Trust  Co.,  248  Hi. 
659,  94  N.  E.  149." 
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We  approve  the  reasoning  of  the  court  In 
the  above  cases,  except  the  statement  In  re- 
gard to  changidg  the  burden  of  proof.  TBht 
Is  not  the  law  in  tlils  state. 

The  drainage  commissioners'  report  In  the 
case  now  being  considered  was  only  prima 
facie  evidence  of  the  things  contained  there- 
in, and  it  was  only  admissible  by  virtue  of 
the  statute.  Section  6151,  Bums  1914  (Acts 
1907,  p.  608).  Wllso^  V.  Tevls,  184  Ind.  712, 
111  N.  B.  181;  Lake  Agricultural  Co.  v. 
Brown,  186  Ind.  30,  114  N.  B.  755.  Its  only 
office  and  effect  is  to  compel  the  remon- 
strants to  go  forward  with  evidence  sustain- 
ing the  remonstrance.  When  such  evidence 
has  been  introduced  sustaining  the  remon- 
strance, the  presumption  growing  out  of  the 
prima  facie  case  has  served  its  function,  and 
cannot  be  considered  for  the  purpose  of 
weighing  the  evidence,  or  for  any  other  pur- 
pose. When  such  evidence  has  been  introduc- 
ed sustaining  the  rem<«strance;  the  presump- 
tion falls,  and  the  case  is  then  tried  as  If  no 
such  presumption  ever  existed.  Cleveland, 
etc.,  Ry.  Co.  v.  WJse,  186  Ind.  316, 116  N.  B. 
299. 

[2,  3]  The  api)ellee  contends  that  the  trial 
judge's  view  of  the  premises  was  in  the  na- 
ture of  evidence,  and  should  be  considered 
with  all  the  other  evidence.  In  the  case.  We 
cannot  accede  to  that  view.  The  record  re- 
cites that — 

"By  consent  of  all  parties  tnterested  tiie  court 
makes  personal  inspection  and  observation  ot 
the  line,  route  and  termini  of  said  drain,  to- 
gether with  its  laterals  and  outiets  with  tike 
view  to  apply  the  evidence  heard." 

This  shows  that  it  was  not  Intended  as  evi- 
dence by  either  party.  Our  conclusion  Is 
that  the  finding  of  the  court  was  not  8u»- 
tained  by  sufficient  evidence  as  to  the  as- 
sessments upon  the  lands  of  this  appellant. 

[4]  Among  the  reasons  for  a  new  trial,  ap- 
pellant alleges  that  said  report  of  the  drain- 
age commissioners  Is  not  according  to  law.  In 
that  the  following  provision  in  said  report 
will  have  a  tendency  to  prejudice  bidders 
against  said  Improvement,  which  provision 
of  said  drainage  commissioners'  report  reads 
as  follows : 

"The  contractor  shall  maintain  the  ditch  and 
every  part  thereof  to  the  full  width  and  depth 
required  by  this  report  until  the  entire  ditch 
and  an  that  part  embraced  in  this  contract  shall 
have  been  completed  as  required  by  this  report, 
and  the  ditch  is  finally  accepted  as  completed 
by  the  court,  and  a  sufficient  percentage  of  the 
contract  price  shall  be  withheld  until  the  con- 
tractor complies  with  tills  requirement,  and  if 
he  shall  fail  to  do  so,  the  drainage  commis- 
sioners shall  expend  sufficient  of  the  contract 
price  to  complete  or  clean  out  said  ditch  and 
deduct  the  amount  bom  the  contract  price." 
That  the  amount  held  back  is  indefinite  and  no 
contractor  will  know  how  much  is  to  be  held 
out  at  the  time  he  makes  the  bid.  That  no  con- 
tractor who  takes  the  lower  portion  will  know 
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how  long  he  will  have  to  maintain  it  against 
the  contractor  who  takes  the  upper  portion. 
That  the  contractor  wlio  takes  the  upper  por- 
tion or  some  lateral  will  not  know  how  long  he 
will  have  to  maintain  it  until  the  entire  ditch 
is  constructed. 


Tbia  was  one  of  appellant's  causes  of  re- 
monstrance. Appellant  contends  that  the 
foregoing  provision  In  the  reiwrt  of  the  com- 
missioners was  in  violation  of  the  law,  and 
by  reason  of  said  provision  It  came  within 
the  first  statutory  cause  for  remonstrance, 
and  that  said  report  was  not  according  to 
law;  that  said  report  conferred  upon  the 
superintendent  of  construction  dangerous  dis- 
cretionary power  and  opened  the  door  to 
fraud. 

The  statute,  section  6141  et  seq.,  Bums 
1914,  requires  of  the  commissioners  a  defi- 
nite, accurate  report,  to  the  end  that  parties 
may  know  in  advance  the  precise  character 
of  the  proposed  drain  and  that  the  contractor 
may  have  a  definite  basis  for  bidding.  It  is 
clear  that  the  contractor  cannot  intelligently 
bid  upon  the  work  wbenr  he  does  not  know 
how  much  of  the  contract  price  will  be  held 
back,  or  how  long  It  will  be  held  back. 

In  the  case  of  Broennan  v.  Spilker  (1915) 
183  Ind.  88,  108  N.  B.  226,  it  was  held  that 
the  court  erred  In  overruling  a  remonstrance 
assailing  a  provision  in  the  report  of  the 
drainage  coramisf<ioners  which  provided  that 
the  interpretation  of  the  plans  sind  specifica- 
tions by  the  engineer,  who  planned  and  de- 
sigped  the  work,  should  be  the  accepted  in- 
terpretation, and  in  that  case  the  court  say : 

"The  law  provides  that  one  of  the  parties 
shall  be  a  competent  engineer.  It  also  pro- 
vides for  a  definite,  accurate  report,  fixing 
metes  and  bounds,  courses  and  distances,  grades 
and  bench  marks,  with  a  computation  of  the 
cubic  yards  of  excavation,  and  cost  thereof. 
Provision  is  made  for  the  services  of  an  engi- 
neer to  secure  accuracy  and  definiteness  to  the 
end  that  the  parties  may  know  in  advance  the 
precise  character  of  the  proposed  drain,  and 
that  contractors  may  have  a  definite  basis  for 
bidding.  The  engineer's  duties  are  fully  per- 
formed on  thei  filing  of  the  report,  and  the  con- 
tractor is  invested  with  no  more  power  over 
the  plans  and  specifications  than  is  a  stranger." 


Whether  the  commissioners  could  provide 
In  their  report  that  a  definite  part  of  the 
contract  price  should  be  retained  until  the 
work  was  completed,  we  do  not  decide;  but 
it  seems  clear  that  the  cornmissioners  did 
not  have  the  right  to  delegate  to  the  com- 
missioner of  construction  the  power  to  with- 
hold the  payment  of  such  part  of  the  con- 
tract price  as  he  might  elect.  The  provision 
delegating  the  power  of  the  commissioner  of 
construotlon  to  wltlihold  a  sufficient  per- 
centage of  tJie  contract  price  to  complete  or 
clean  out  said  ditch  and  deduct  the  amount 
from  the  contract  price  made  said  report  un- 


lawful, and  the  court  erred  In  refusing  to 
sustain  appellant's  remonstrance  thereto. 
The  report  was  not  according  to  law,  and  the 
petition  should  have  been  referred  back  to 
the  commissioners  for  an  amended  or  new  re- 
port Section  6143,  Bums  1914  (Acts  1907,  p. 
508,  t  4). 

Judgment  reversed,  and  the  Jasper  circuit 
court  is  directed  to  sustain  appellant's  mo- 
tion for  a  new  trial,  and  to  sustain  appel- 
lant's remonstrance  and  refer  the  petition 
back  to  the  commissioners  for  an  amended  or 
new  report. 


(72  Ind.App.  2») 
SMITH  T.  WEIiLS  et  aL    (No.  9653.)* 

(Appellate  Court  of  Indiana,  Division  No.  1. 
June  19,  1919.) 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;   Dan  H.  Link,  Judge. 

On  motion  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  122  N.  E.  334. 

P.  v.  HofTman,  of  Anburn,  for  appellant. 
Chas.  J.  Brennan  and  Mountz  &  Brinker- 
hoff,  all  of  Garrett,  for  appellee. 

BATMAN,  0.  J.  Appellant,  In  an  able 
brief  on  her  petition  for  a  rehearing,  con- 
tends that  the  decision  of  the  court  in  this 
case  contravenes  a  ruling  precedent  of  the 
Supreme  Conrt,  as  found  in  certain  cases 
cited,  to  the  eftect  tbat  beneficiaries  in  in- 
surance contracts  of  the  kind  involved  in 
tbis  action  have  no  vested  interest  therein  • 
until  the  death  of  the  insured.  There  is 
nothing  in  the  original  opinion  in  this  case, 
when  properly  construed,  that  either  express- 
ly or  impliedly  sustains  this  contention.  W© 
do  not  hold  that  the  children  of  the  insured 
had  any  Interest  whatever  In  the  contract 
of  Insurance,  as  beneficiaries  or  otherwise, 
that  could  not  have  been  fully  and  completely 
divested  by  the  insured,  If  he  had  elected  to 
do  so,  and  had  taken  the  proper  steps  to 
accomplish  that  purpose.  The  true  purport 
of  our  holding  is,  not  that  be  could  not  have 
done  so,  but  that  be  did  not  do  so.  The  spe-. 
dai  finding  of  facts  shows  tbat  on  October 
14,  1907,  the  insured,  by  an  instrument  in 
writing,  specifically  designated  his  children 
as  l>eneflciaries  In  his  Insurance  contract. 
The  interest  thus  conferred  was  never  di- 
vested unless  the  tripartite  agreement  of 
June  10,  1911,  worked  that  result.  Appellant 
insists  that  whether  or  not  it  worked  such  a 
result  must  be  determined  from  the  provi- 
sions of  certain  by-laws,  which  formed  a 
part  of  the  contract  of  insurance,  which 
provided  tbat  members  procuring  loans  must 
furnish  life  Insurance,  whidi,  in  case  of 
death,  will  be  available  to  discharge  sudi 
loans,  and  also  which  limit  the  persons  who 
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may  become  ^eneflclarle8,  but  excepting  from 
snch  llniltatlon  the  superintendent  of  the  re- 
lief department,  when  an  assignment  of  such 
contract  is  made  to  him  to  secure  a  loan 
from  the  savings  feature  made  to  the  insur- 
ed. We  cannot  agree  with  this  contention, 
but,  on  the  contrary,  hold  that  the  effect  of 
such  agreement  must  be  determined  from  its 
own  provisions,  as  stated  in  our  original 
opinion,  whl(^  led  to  the  conclusion  there 
announced.  It  is  quite  apparent  that  such 
agreement,  to  which  both  the  relief  depart- 
ment and  improvement  company  were  par- 
ties, might  have  been  so  drawn  as  to  have 
fully  complied  with  all  the  requirements  of 
the  by-laws  and  to  have  accomplished  the  re- 
sult for  which  appellant  contends,  but  we 
hold  that  a  fair  Interpretation  of  the  same 
shows  that  was  not  done.  The  Improvement 
company  and  relief  department  could  waive  a 
strict  compliance  with  the  requirement  that 
life  insurance  should  be  obtained  and  made 
available  In  case  of  death  for  the  discharge  of 
the  loan  made  the  insured,  and  could  as  far  as 
their  interests  were  concerned,  waive  any  for^ 
mallty  that  may  have  been  prescribed  In  that 
regard.  The  only  right  which  the  superin- 
tendent of  the  relief  department  had  to  the 
proceeds  of  the  insurance  certificate  in  ques- 
tion came  through  the  tripartite  agreement. 
His  pewer  to  dispose  of  the  same  was  limited 
thereby.  To  read  anything  Into  said  agree- 
ment not  expressly  stated  or  reasonably  im- 
plied would  be  to  make  a  new  contract  for 
the  parties,  which  the  law  forbids.  If  it  be 
said  that  the  tripartite  agreement  does  not 
control  the  disposition  of  the  proceeds  of 
said  certificate  because  not  in  conformity 
with  the  provisions  of  the  by-laws  which 
form  a  part  of  the  insurance  contract,  then 
the  designation  of  beneficiaries  made  by  the 
Insured  on  October  14,  1907,  would  stand 
unmodified,  as  the  evidence  fails  to  disclose 
any  other  effort  on  the  part  of  the  insured 
to  divest,  limit,  or  Incumber  the  contingent 
Interest  created  thereby.  This,  however, 
would  weaken  rather  than  strengthen  appel- 
lant's contention.  A  reconsideration  of  the 
questions  presented  leads  us  to  conclude  that 
the  decision  announced  in  our  original  opin- 
Ion  is  correct 

The  petition  for  a  rehearing  Is  therefore 
overruled. 


(TO  Ind.  App.  604) 

CABTEB  V.  SCHOOI,  TP.  OF  LIBERTY 
et  al.    (No.  9929.) 

(Appellate  Oonrt  of  Indiana,  Division  No.  2. 
June  20,  1919.) 

Schools  and    Sohool   Distbzots  *=oOS  — 

Gbant  roB  School  Pdbposes. 

Where  grant  of  land  for  a  school  building 

provided  that  it  should  revert  to  the  grantor 

whenever  the  property  ceased   to  be  used  for 


school  purposes,  the  grantor  is  entitled  to  re- 
take the  property,  where  it  ceased  to  be  used  for 
school  purposes,  even  though  the  school  author- 
ities acting,  under  Bums'  Ann.  St.  1914,  { 
6422,  enacted  after  the  grant  abandoned  the 
school,  because  the  average  daily  attendance 
was  is  pupils  or  less,  for  the  conditionB  of 
the  grant  could  not  be  affected  by  subsequeiit 
legislation. 

Appeal  from  Circuit  Ciourt,  Orant  Coun- 
ty; J.  F.  Charles,  Judge. 

Action  to  quiet  title  by  John  A.  Carter 
against  the  School  Township  of  Liberty  and 
others.  From  a  Judgment  for  defendants, 
and  an  order  denying  new  trial,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Bell  &  Dickey  and  R.  L.  Etwbank,  of  In- 
dianapolis, for  appellant. 
Orlo  L.  CUne,  of  Marlon,  for  appellees. 

McMAHAN,  J.  This  is  an  action  com- 
menced in  May,  1916,  by  appellant,  to  quiet 
his  title  to  a  tract  of  one  acre  upon  which 
stands  a  building  which  was  erected  for  a 
schoolhouse.  It  appears  from  the  evidence 
that  in  1897  appellant  and  his  brother  own- 
ed adjoining  80-acre  tracts  of  land,  and  in 
that  year  each  deeded  adjoining  half-acre 
tracts  to  the  school  trustee  and  his  succes- 
sors in  ofiSce,  each  of  said  deeds  containing 
the  following  provision:  "Whenever  this 
property  ceases  to  be  used  for  school  pur- 
poses, it  is  to  revert  to  the  grantors  here- 
in, their  heirs  or  assigns."  Appellant's 
brother  has  since  died,  and  appellant  pur- 
chased his  brother's  80  acres  and  moved 
thereon,  and  has  purchased  by  quitclaim 
deed  all  rights  of  his  brother's  hdrs  in  the 
half-acre  tract  deeded  by  the  brother. 

The  township  trustee  in  the  spring  of 
1913  discontinued  and  abandoned  this  school, 
for  the  reason  that  during  the  previous 
school  year  the  average  daily  attendance 
had  been  fewer  than  12.  Harlln  Halsley, 
who  was  the  township  trustee  from  1909  to 
January  1,  1915,  testified  that  when  he  dis- 
continued the  school  it  was  temporarily 
abandoned;  that  in  1914  the  parents  read- 
ing in  that  school  district  filed  a  petition 
with  blm,  asking  that  the  school  be  opened 
again ;  that  the  enumeration  was  taken,  and 
that  there  were  only  7  or  8  pupils  In  the 
district,  and  he  could  not  under  the  law  open 
the  school  at  that  time;  that  the  only  rea- 
son the  school  was  discontinued  was  on  ac- 
count of  there  not  being  a  sufficient  number 
of  pupils;  if  there  had  been  enough  pupils 
in  this  district  the  school  would  not  have 
been  closed.  This  school  Is  in  district  14. 
The  building  cost  about  |3,000  and  Is  in  a 
fair  state  of  preservation.  The  seats  were 
taken  out  in  1914.  The  pupils  were  enumer- 
ated each  year  as  belonging  to  district  14, 
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bat  were  attached  to  another  district  for 
school  purposes.  The  appellant  took  posses- 
sion of  the  building  and  real  estate  about 
a  year  before  this  action  was  commenced. 

Judgment  having  been  rendered  against 
the  appellant,  he  filed  a  motion  for  a  new 
trial,  wherein  he  challenged  the  decision  of 
the  court  on  the  grounds:  (1)  That  it  is 
not  sustained  by  sufficient  evidence;  and  (2) 
that  it  la  contrary  to  law. 

Appellee  contends  that  it  was  forced  to 
discontinue  the  school  by  reason  of  the  pro- 
vision of  section  6422,  Bums',  which  re- 
quires that  all  schools  shall  be  discontinued 
and  temporarily  abandoned  when  the  aver- 
age dally  attendance  during  the  preceding 
year  has  been  12  pupils  or  fewer,  and  that 
the  decision  of  the  court  was  therefore  cor- 
rect The  statute  referred  to  was  enacted 
in  1907  and  amended  In  1909.  It  is  our 
judgment  that  this  statute  has  no  bearing 
upon  the  question  before  us.  The  rights  of 
the  parties  were  fixed  by  the  conditions 
mentioned  In  the  deeds  conveying  the  prop- 
erty to  appellee,  and  these  rights  cannot  be 
Impaired  by  subsequent  legislation.  It  is 
the  duty  of  the  court  to  decide  this  case 
without  giving  consideration  to  the  said  stat- 
ute. That  the  appellee  ceased  to  use  the 
property  for  school  purposes  cannot  be  de- 
nied. The  fact  that  the  cessation  was 
brought  about  by  virtue  of  the  statute  can 
make  no  difference.  The  property  had  not 
t>een  used  for  school  purposes  since  the 
spring  of  1913,  a  period  of  more  than  three 
years.  Our  Judgment  is  that  the  evidence 
shows  without  conflict  that  the  appellees 
intentionally  ceased  to  use  the  property  in 
controversy  for  school .  purposes,  and  that 
the  court  erred  In  overruling  the  motion  for 
a  new  trial.  See  Fall  Creek  Township  v. 
Shaman,  55  Ind.  App.  232,  103  N.  E.  677. 

Judgment  reversed,  with  direction  to  sus- 
tain the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with 
this  opinion. 


(TO  Ind.  App.  690) 

LEWIS  et  aL  v.  POPEJOT  et  «L     (No.  9064.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  20, 1919.) 

Fkacds,  Statutk  of  €=343(1)  —  Aoreement 
TO  Pat  CoMiciBsroN— Exobanqe  of  Lands 
—Statute  of  Fbattdb. 
Under  Burns'  Ann.  SL  1914,  §  7463,  a  bro- 
ker cannot  maintain  an  action  for  commission 
for  effecting  an  exchange  of  farms  unless  his 
contract  with  bis  employer  is  in  writing. 


Appeal  from  Circuit  Court,  WellB  (bounty; 
Wm.  H.  Eldihom,  Judge. 

Action  by  Harry  E.  Popejoy  and  others 
against  Sam  Lewis  aud  another.  From  judg- 
ment for  plaintiffs,  defendants  appeal. 
Cause  reversed,  with  directions  to  restate 
conclusions  of  law  in  favor  of  defendants 
and  to  render  judgment  accordingly. 

Frank  W.  Gordon,  of  Bluffton,  for  ap- 
pellants. 

McMAHAN,  J.  Appellants  owned  a  farm 
of  80  acres  which  they  desired  to  exchange 
for  a  smaller  one.  They  engaged  appellees, 
who  were  real  estate  brokers,  to  find  an 
owner  of  a  small  farm  who  would  exchange 
farms  with  appellants.  The  only  question 
for  our  determination  is:  Must  contracts  ot 
this  character  be  in  writing  in  order  to  bind 
the  owner  of  the  real  estate  for  the  pay- 
ment of  a  commission?  If  so,  this  cause 
must  be  reversed;    otherwise  affirmed. 

It  was  held  in  Elmore  v.  Brlnneman  (No. 
9856)  123  N.  B.  248,  decided  by  this  court 
at  the  November  term,  1918,  that  section 
7463,  Bums  1914,  applied  to  a  contract  of 
this  Character,  and  that  the  broker  could 
not  maintain  an  action  fOr  his  commission 
unless  the  contract  was  In  'Writing. 

The  court  erred  in  its  conclusions  of  law. 
Cause  reversed,  with  direction  to  the  court 
to  restate  its  conclusions  of  law  In  favor 
of  appellants  and  to  render  judgment  ac- 
oordlnt^. 


ao  Ind.  App.  714) 
KOSTA  «t  al.  ▼.  J.  B.  WATEINS  HEDlCAL 
CO.  «t  aL     (No.  9894.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
June  19, 1919.) 

Appeal  from  Circuit  Court,  Jasper  County; 
Wm.  H.  Parkinson,  Special  Judge. 

Action  by  the  J.  R.  Watkins  Medical  (Com- 
pany and  another  against  Joseph  Eosta  and 
others.  Judgment  for  plaintiffs,  and  certain  de- 
fendants appeal.    Affirmed. 

John  A.  Dnnlap,  of  Rensselaer,  for  appel- 
lants. 

James  H.  Chapman,  of  Rensselaer,  and  Taw- 
ney.  Smith  &  Tawney,  of  Winona,  ICinn.,  for 
appellees. 

.  REiMT,  J.  The  questions  presented  by  the 
record  herein  are  substantially  the  seme  as 
those  involved  in  the  case  of  Hammerton  v.  J. 
R.  Watkins  Medical  Co.,  120  N.  E.  710,  de- 
cided by  this  court  November  21.  1918,  and 
upon  authority  of  that  case  the  Judgment  is 
affirmed. 
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6L0BB   MERGANTILB   CO.   t.    PBRKB7- 
PILB  et  al.     (No.  9084.)* 

(Appellate  Court  of  Indiana,  Diviaion  No.  2. 
June  18,  1919.) 

Appeal  from  Circuit  Court,  Jay  CJounty; 
Jacob  F.  Denney,  Judge. 

On  motion  for  r^earlng.    Denied. 
For  former  opinion,  see  121  N.  E.  844. 

Fleming  &  Skinner,  of  Portland,  for  appel- 
lant. 

S.  A.  D.  Wblpple  &  Son,  of  Portland,  for 
appdlees. 

PER  CURIAM.    Rehearing  denied. 
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it  she  vrlll  then  be  oitltled  only  to  wbat  !•• 
mains,  If  anytlilng,  after  the  full  payment 
of  such  Incumbrance. 

Tbe  case  of  Denton  v.  Arnold,  151  Ind. 
188,  194,.  51  N.  E.  240,  242,  involved  tlie  rights 
of  a  widow  as  against  a  purchase  mortgage 
lien,  and  in  that  case  the  court  says  that : 

"The  law  made  it  the  duty  of  the  adminis- 
trator, in  the  course  of  the  administration  of 
the  estate,  to  pay  oS  and  satisfy  tiiis  mortgage; 
and,  it  becoming  necessary,  as  we  must  pre- 
sume, under  tiie  facts,  to  subject  this  land  to 
a  sale  to  satisfy  the  lien  in  question,  it  was 
still  liable  to  be  sold  by  the  administrator  upon 
the  order  of  the  court  for  that  purpose,  /ft 
eonteittflation  of  law,  to  far  at  ii  wot  rendered 
neeettarif  to  tubject  ihii  real  ettate  to  the  pay- 
ment of  ikxi  purohate-money  Hen,  it  ttill  be- 
longed  ^o  t'^e  estate  of  the  decedent,  although 
it  had  ieen  tet  off  to  appellant  at  her  inter' 
ett-  in  hit  landt." 


NICHOLS,  P.  J.  (dissenting).  After  care- 
ful consideration  of  the  matters  in  issue  in 
this  case,  upon  the  petition  for  rehearing,  I 
conclude  that  there  was  error  in  the  original 
oplnldn  for  the  following  reasons: 

Under  the  statutes  of  this  state,  and  law,  as 
declared  by  the  court,  the  surviving  hus- 
band Is  the  owner  by  descent  of  the  undivid- 
ed one-third  of  all  real  estate  of  which  his 
wife  dies  the  owner,  subject  to  its  proporCon 
of  her-  ^ebts  contracted  before  marrlaga 
Section  3016,  Bums'  R.  S.  1914.  There 
being  no  antenuptial  debts,  the  husband  -ia 
this  case  became  the  owner  of  such  one-third 
of  the  wife's  land,  subject  to  be  divested  un- 
der the  conditions  hereinafter.  This  one- 
third  was  not  subject  to  sale  for  the  pay- 
ment of  his  wife's  general  debts.  Hampton 
V.  Murphy,  46  Ind.  App.  613,  86  N.  B.  436,  88 
N.  B.  876.  Not  even  for  costs  of  adminis- 
tration, or  expenses  of  last  sickness.  Kempb 
v.  Belknap,  16  Ind.  App.  77,  43  N.  B.  891. 

As  against  a  purchase-money  mortgage,  In 
which  he  has  joined  with  his  wife,  he  has  no 
interest  In  the  land,  until  after  the  mortgage 
is  paid.  Yandevender  v.  Moore,  146  Ind.  44, 
44  N.  B.  8;  Brenner  v.  Quick,  88  Ind.  646, 
666;  Butler  t.  Thornburg,  13X  Ind.  237,  240, 
30  N.  B.  1073;  Bntler  v.  Thornburgh,  141 
Ind.  152,  166,  40  N.  B.  614;  Hampton  v.  Mur- 
phy, 46  Ind.  App.  513,  86  N.  B.  436,  88  N.  B. 
876;  Whetst<me  t.  Baker,  140  Ind.  213,  39  N. 
B.  868;  Sarver  t.  (31arkson,  156  Ind.  316,  69 
N.  B.  933;  Carver  v.  Grove,  68  Ind.  371;  Bow- 
man r.  Mitchell,  97  Ind.  156;  Overturf  ▼. 
Marthi,  170  Ind.  308,  84  N.  E.  631;  Denton  T. 
Arnold,  161  Ind.  188,  195,  61  N.  E.  240. 

The  case  of  Sarver  v.  Olarkson,  supra, 
holds  that  the  same  rule  as  to  the  Interest  of 
thp  surviving  husband  or  wife  prevails, 
whether  the  lien  be  that  of  a  purchase-money 
mortgage  or  a  vendor's  Hen. 

The  case  of  Overturf  v.  Martin,  supra, 
holds  that.  If  a  man  dies  the  owner  of  real 
estate  with  a  purchase-money  mortgage  ujKm 
It,  his  widow's  Interest  therein  will  be  sub- 
ject to  the  lien  of  the  mortgage,  and  that  she 
can  require  the  two-thirds  of  the  land  to  be 
first  applied  to  the  satisfaction  of  the  mort- 
gage, and  If  not  sufficient  to  pay  and  satlsQr 


To.  the  same  effect,  see  Bowen  v.  Lingle, 
119  Ind.  560,  20  N.  E.  534;  Fowler  v.  Maus, 
141  Ind.  47,  40  N.  E.  56.  The  land  Involved 
was  sold  only  for  the  payment  of  the  pur- 
chase-money mortgage.  This  was  the  only 
debt  mentioned  in  the  petition  for  sale,  and 
the  court  finds  that  the  sale  was  to  pay  and 
satisfy  said  mortgage.  Under  the  law,  it 
could  be  sold  for  no  other  purpose,  and  the 
one-third  of  the  proceeds  of  the  sale  of  the 
whole  tract,  or  so  much  as  may  remain  after 
the  payment  of  such  mortgage,  belonged  to 
the  husband.  There  was  no  authority  of  law 
for  using  it  for  the  payment  of  the  general 
debts  of  the  wife,  not  even  the  costs  of  ad- 
ministration and  expense  of  last  sickness,  and 
burial.  We  must  keep  in  mind  that  the  hus- 
band had  no  interest  in  this  land  as  against 
said  purchase-money  mortgage,  and  it  fol- 
lows that  his  Judgment  creditor  could  have  a 
lien  on  no  greater  interest  than  he  had,  or 
right  to  collect  his  debt  out  of  any  interest 
except  the  interest  of  the  husband.  This  in- 
terest was  only  the  right  to  the  balance  of  the 
fund  after  the  payment  of  the  purchase-money 
mortgage.  Shirk  v.  Thomas,  121  Ind.  148,  22 
N.  E.  976, 16  Am.  St.  Rep.  381.  If  the  admin- 
istrator of  the  estate  of  Scarbor  Williams 
made  a  misapplication  of  the  proceeds  of  the 
sale  of  the  real  estate,  this  malfeasance  can- 
not be  charged  against  the  purchaser.  11  R. 
C.  h.  §  418.  The  Judgment  creditors  had  notice 
of  the  sale,  which  was  a  public  sale  with  no- 
tice, and  they  had  their  remedy  against  the 
administrator.  They  had  a  right  by  proper 
proceeding,  to  fasten  the  proceeds  of  the  sale 
belonging  to  the  husband  In  the  hands  of 
the  administrator,  and,  failing  to  pursue 
their  proper  remedy,  they  had  no  right  to  re- 
quire the  appellant,  as  grantee  of  the  pur- 
chaser at  such  administrator's  sale,  to  p^^y 
their  Judgments  and  any  such  payment  i.y 
appellant  was  a  voluntary  payment.  The 
original  opinion  suggests  the  remedy  that  the 
Judgment  creditors  might  have  pursued,  that 
of  intervening  and  following  the  funds  in  the 
hands  of  the  administrator,  and  this  sugges- 
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tlon  of  a  remedy  Is  sustained  by  a  long  list 
of  authorities.  Ball,  Adm'r,  v.  Green,  90 
Ind.  75;  Ballenger  t.  Drock,  101  Ind.  172; 
Caapp  V.  Hadley,  141  Ind.  28,  39  N.  E.  504,  50 
Am.  St.  Bep.  308;  Kolars  v.  Brown,  108  Minn. 
60,  121  N.  W.  229,  133  Am.  St  Bep.  133; 
Koons,  Adm'r,  t.  Mellett,  121  Ind.  585,  23 
N.  E.  95,  7  L.  B.  A.  231. 

The  Judgment  should  have  been  affirmed, 
and  this  petition  for  rehearing  should  be  sus- 
tained. 


m  Ind.  App.  484) 

H.  W.  JOHNS-MANVILLB  CO.  t.  SOUTH 
SEOBB  MFG.  00.  et  al.     (No.  9907.) 

(Appellate  Oort  of  Indiana,  DivlBion  No.  1. 
June  17,  1919.) 

1.  Nkw  Tbiai.  «=9l52— Supfi^exxniai.  Mo- 

TIOW— TiMB    FOB    PlUNO. 

In  view  of  Bums'  Ann.  St.  1914,  §  587,  as 
to  motion  for  new  trial  being  filed  within  30 
days,  and  section  589,  pToriding  remedy,  where 
a  party  discoTers  a  cause  for  new  trial  after 
expiration  of  the  30  days  the  filing  of  a  sup- 
plemental motion  more  than  30  days  after  deci- 
sion of  the  court  on  the  merits  was  unauthoris- 
ed, and  court  did  not  err  in  striking  it  out. 

2.  Appeai.  and  Ebbob  9=»705— Evidence. 

Question  whether  Interest  should  have  been 
Included  in  amount  of  recoveiy  cannot  be  deter- 
mined by  the  Appellate  Court  without  a  con- 
sideration of  the  evidence  which  is  not  in  the 
record. 

3.  Evidence  «=>41-^Tn)ioiAi,  Knowledge— 

BXPIBATION   OF  TEBU   OF  COITBT. 

•  The  Appellate  Court  knows  judicially  that 
the  October,  1916,  term  of  the  Lake  Superior 
Court  expired  in  November  of  that  year. 

4.  Exceptions,  Bnx  of  ®=»41(1)— ApfbovaIi 
AND  FiUNo— Compliance. 

Where  bill  of  exceptions  containing  the  ev- 
idence was  not  filed  during  the  term  at  which 
motion  for  new  trial  was  overruled  nor  within 
the  time  given  beyond  such  term  for  that  pur- 
pose nor  presented  to  the  judge  of  the  trial  court 
for  his  approval  within  such  time,  it  cannot  be 
eonsidered. 

5.  Appeal  and  Ebbob  €=9705— Bnx  of  Ex- 
ceptions— SUTFICIENOT. 

Where  bill  of  exceptions  purporting  to  con- 
tain all  the  evidence  shows  on  its  face  that  a 
contract  which  does  not  appear  in  the  bill  of 
exceptions  was  admitted  in  evidence,  the  Ap- 
pellate Court  cannot  determine  question  wheth- 
er interest  should  have  been  included  in  amount 
of  recovery. 

6.  Intebest  <&=367  —  Beootkbt  —  Bvbden  of 
Pboof. 

The  duty  rested  upon  plaintifE  to  establish 
that  it  was  entitled  to  interest  and  to  furnish 
proper  data  from  which  the  amount  thereof 
could  be  computed. 

7.  Appeal  and  Ebbob  4=9705— Bill  of  Ex- 
ceptions—ScrFiciKNCT. 

Where  bill  of  exceptions  fails  to  disclose 
the  contract  out  of  which  it  is  alleged   that 


plaintifTs  claims  arose  or  any  other  fact  from 
which  trial  court  could  determine  whether  any- 
thing was  due  plaintiff  as  interest,  the  Appel- 
late Court  is  unable  to  ascertain  whether  said 
contract  provided  for  interest  and  cannot  pass 
upon  contention  that  trial  court  erred  in  not  in- 
cluding interest  in  amount  of  recovery. 

Appeal  from  Superior  C!ourt,  Lake  Coun- 
ty;  Charles  B.  Greenwald,  Judge. 

Action  by  the  H.  W.  Johns-Manville  Com- 
pany against  the  South  Shore  Manufacturing 
Company  and  others.  There  was  judgment 
for  plaintiff,  but  foreclosure  of  its  alleged 
mechanic's  lien  was  denied.  PlalutifF  filed 
motion  for  new  trial,  and  subsequently  filed 
a  supplemental  motion  therefor.  Defend- 
ants filed  a  motion  to  strike  out  the  supple- 
mental motion  for  new  trial,  which  was  sus- 
tained, and  the  court  thereupon  overruled 
the  original  motion  for  new  trial,  and  plain- 
tiff appeals.    Afllrmed. 

Bomberger,  Peters  &  Morthland,  of  Ham- 
mond, and  Vose  &  Page^  of  Chicago,  111.,  for 
appellant. 

Greenlee  &  Call,  of  Gary,  and  F.  B.  Pattee^ 
of  Crown  Point,  for  appellees. 

BATMAN,  C.  J.  This  Is  an  action  by  ap- 
pellant against  appellees  to  foreclose  a  me- 
chanic's lien  against  land  of  the  South  Shore 
Manufacturing  Company,  and  to  require  the 
remaining  appellees  to  answer  as  to  their  re- 
spective interests  in  said  land,  which  inter- 
ests, if  any.  It  is  alleged  are  junlot  to  said 
lien.  Issues  were  joined  by  answers  in  gen- 
eral denial.  A  trial  was  had  by  the  court, 
which  resulted  tn  a  judgment  In  favor  of  ap- 
pellant for  $4,432.66,  and  an  order  on  the  re- 
ceiver of  the  South  Shore  Manufacturing 
Company,  who  was  a  party  defendant,  to  pay 
the  same  out  of  the  proceeds  in  his  hands  for 
distribution  as  a  general  claim,  under  fhe 
order  of  the  court  The  foreclosure  of  the 
alleged  mechanic's  lien  was  denied.  Appel- 
lant filed  a  motion  for  a  new  trial,  and  sub- 
sequently filed  a  supplemental  motion  there- 
for. Appellees  filed  a  motion  to  strike  out 
the  supplemental  motion  for  a  new  trial 
which  was  sustained,  and  the  court  thereup- 
on overruled  the  original  motion  for  a  new 
trial,  to  each  of  which  rulings  appellant  ex- 
cepted, and  has  assigned  said  rulings  of  the 
court  as  the  errors  on  which  it  relies  for  re- 
versal. 

[1]  The  record  discloses  that  the  decision 
of  the  trial  court  was  rendered  in  this  cause 
on  December  29,  1915.  On  January  27,  1916, 
appellant  filed  Its  motion  for  a  new  trial,  and 
subsequently  on  June  1,  1916,  It  filed  a  sup- 
plemental motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which 
it  alleges  could  not  have  been  discovered  by 
the  exercise  of  reasonable  diligence  In  time 
to  have  Introduced  the  same  at  the  trial  of 
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the  cause.  As  pertinent  M  the  action  of  the 
court  In  striking  out  appellant's  supplemen- 
tal motion  for  a  new  trial,  It  should  be  noted 
that  section  587,  Bums  1914,  provides  that 
an  application  for  a  new  trial  may  be  made 
at  any  time  within  30  days  from  the  time  the 
verdict  or  decision  Is  rendered  and  not  after- 
wards. It  has  been  held  that  this  section  of 
the  statute  is  mandatory,  as  to  the  time  of 
filing  a  motion  for  a  new  trial.  Talbot  v. 
Meyer  a915)  183  Ind.  585,  109  N.  B.  841; 
Acme,  etc.,  Works  v.  Indiana,  etc.,  Co.  (1916) 
61  Ind.  App.  644,  112  N.  E.  392.  It  has  also 
been  held  that  t^  supplemental  motion  for  a 
new  trial  may  be  filed  within  the  time  pro- 
vided by  statute  for  filing  an  original  mo- 
tion for  such  purpose.  Fisher  v.  Southern  R. 
Co.  a913)  55  Ind.  App.  599,  104  N.  B.  521; 
But  we  have  not  been  able  to  find  any  au- 
thority in  this  state  for  filing  such,  a  motion 
after  the  expiration  of  the  time  for  filing  an 
original  motion  tor  a  new  trial.  However, 
a  party  who  discovered  a  cause  for  a  new 
trial,  after  the  expiration  of  the  time  fixed 
for  filing  a  motion  therefor,  is  not  without  a 
remedy,  as  the  Legislature  by  section  689, 
Burns  1914,  has  provided  for  such  a  contin- 
gency. In  view  of  the  language  used  In  said 
section  587,  the  decisions  cited,  and  the  pro- 
vision of  said  section  589,  we  are  led  to  con- 
clude that  the  filing  of  said  supplemental 
motion  for  a  new  trial,  more  than  30  days 
after  the  decision  of  the  court  on  the  merits 
of  the  cause,  was  unauthorized,  and  the 
court  did  not  err  In  striking  it  out 

[2-4]  The  only  question  presented  by  the 
appellant,  Involving  the  action  of  the  court 
in  overruling  its  motion  for  a  new  trial.  Is 
based  on  a  failure  to  include  in  the  amount 
of  recovery  any  sum  as  interest  on  the  claim 
sued  on.  A  determination  of  this  question 
would  require  a  consideration  of  the  evi- 
dence, which  an  examination  discloses  is  not 
in  the  record.  The  transcript  shows  that 
appellant's  motion  for  a  new  trial  was  over- 
ruled on  November  8,  1916,  the  same  being 
the  twenty-seventh  Judicial  day  of  the  Octo- 
ber, 1916,  term  of  the  Lake  superior  court,  at 
which  time  it  was  given  60  days  in  which  to 
file  its  bill  of  exceptions;  that  thereafter  on 
January  8,  1917,  It  presented  to  the  trial 
judge  the  typewritten  manuscript  which  now 
appears  with  the  transcript  as  a  bill  of  ex- 
ceptions containing  the  evidence;  that  said 
Judge  did  not  then  approve  the  same,  but 
took  It  under  advisement,  and  later,  on 
March  17,  1917,  approrcd  the  same,  and  at- 
tached his  certificate  thereto  evidencing  such 
fact;  and  that  thereafter  on  May  16,  1917, 
such  completed  bill  was  filed  In  the  office  of 
the  clerk  of  the  Lake  superior  court.  We 
know  Judicially  that  the  October,  1916,  term 
of  the  Lake  superior  court  expired  in  'Novem- 
ber of  that  year.  It  thus  appears  that  the 
bill  of  exceptions  containing  the  evidence  was 
not  filed  during  the  term  at  which  the  motion 
lor  a  new  trial  was  overruled,  nor  within  the 


time  given  beyond  such  term  for  that  pur- 
pose, nor  was  it  presented  to  the  Judge  of 
the  trial  court  for  his  approval  within  such 
time.  Under  these  circumstances,  such  bill 
of  exceptions  cannot  be  considered  a  part  of 
the  record.  C!ornell  v.  HaUett  (1894)  140  Ind. 
634,  40  N.  E.  132;  Indiana,  etc..  Oil  Co.  v. 
O'Brien  (1902)  160  Ind.  266,  65  N.  B.  918,  66 
N.  E.  742;  City  of  Huntington  v.  Boyd  aOOO) 
25  Ind.  App.  250,  67  N.  B.  939;  Brown  v. 
American,  etc.,  Co.  (1909  43  Ind.  App.  560, 
88  N.  E.  80;  Haehnel  v.  Seidentopf  (1916)  ft*! 
Ind.  App.  218,  114  N.  B.  422;  Huntlngburg 
Bank  v.  Morgenroth  a917)  116  N.  B.  798; 
Beard  v.  Fenton  (1918)  119  N.  E.  495. 

[S,  6]  There  is  still  another  reason  why 
such  bill  of  exceptions  cannot  be  considered 
in  determining  the  question,  which  appellant 
asserts  renders  the  action  of  the  court  In 
overruling  Its  motion  for  a  new  trial,  er- 
ror. The  bill  of  exceptions,  while  purport- 
ing to  contain  all  the  evidence  given  on  the 
trial  of  the  cause,  shows  on  Its  face  that  a 
certain  paper,  designated  as  a  "contract," 
and  marked  "Exhibit  No.  3"  for  identifica- 
tion, was  admitted  and  read  In  evidence;  but 
said  exhibit  does  not  appear  in  such  bill  of 
exceptions.  This  fact  would  prevent  a  con- 
sideration of  the  question  which  ai>pellant 
seeks  to  present  Ward  v.  Bateman  (1870) 
34  Ind.  110;  Weaver  v.  Kennedy  (1895)  142 
Ind.  440,  41  N.  B.  810;  Jordan  v.  Muth  (1892) 
6  Ind.  App.  655,  34  N^  E.  29;  Collins  v.  Col- 
lins (1884)  100  Ind.  266;  Rhea  v.  Crunk  (1894) 
12  Ind.  App.  23,  89  N.  E.  879;  Elchel  v.  Bow- 
er (1881)  2  Ind.  App.  84,  28  N.  B.  192.  But 
if  the  alleged  bill  of  exceptions  accompanying 
the  transcript  had  been  duly  presented,  ap- 
proved, and  filed,  so  that  it  could  be  consider- 
ed as  a  part  of  the  record,  and  nothing  ap- 
peared on  its  face  to  disclose  that  it  did  not 
contain  all  the  evidence,  still  we  could  not 
sustain  appellant's  contention  relating  to  its 
right  to  have  the  court  Include  a  sum  for  in- 
terest in  the  amount  of  its  recovery.  If  ap- 
pellant believed  It  was  entitled  to  recover 
Interest  the  duty  rested  upon  it  to  establish 
such  fact  by  the  evidence,  and  to  furnish 
proper  data  from  which  the  amount  thereof 
could  be  computed,  as  the  court  was  not  per- 
mitted to  speculate  In  that  regard.  Green 
v.  Macy  (1905)  36  Ind.  App.  560,  76  N.  B.  264; 
Connersville  Wagon  Co.  v.  McFarlan  Car- 
riage Co.  (1906)  166  Ind.  123,  76  N.  B.  294,  3 
L.  R.  A.  (N.  S.)  709;  WUUams  v.  Pittsburgh, 
etc.,  R.  Co.  (1918)  120  N.  B.  46;  Bilskle  v. 
Bllskie  (1919)  122  N.  B.  436. 

[7]  An  examination  of  the  alleged  bill  of 
exceptions  falls  to  disclose  the  contract  out 
of  which  it  is  alleged  appellant's  claim  arose; 
hence  we  are  unable  to  ascertain  whether 
such  contract  provided  for  interest,  and,  if 
so,  when,  by  its  terms.  It  should  begin  to 
run,  and  the  rate  thereof.  It  does  not  con- 
tain any  evidence  of  demand  for,  or  vexa- 
tious delay  In,  payment,  or  of  any  other  ffict 
from  which  the  trial  court  could  determine 
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■whether  anything  was  due  appellant  as  In- 
terest, and.  If  80,  the  amount  thereof.  For 
the  reasons  stated,  appellant  has  failed  fo 
show  any  error  In  overruling  Its  motion  for 
a  new  trial.  We  find  no  error  in  the  record. 
Judgment  amrmed. 


(70  Ind.  App.  591) 

STATE  ex  rel.  THORLTON  ▼.  PUCKETT 
et  al.  (No.  9870.) 

(AppeDate  Court  of  Indiana,  Division  No.  2. 
June  20,  1&19.) 

1.  TowNB  <S=»42— Pttblic  Impbovbment  Con- 

TBACT8 — PbOTECTION  OF  LlEN  CLAIMANTS. 

Bums'  Ann.  St.  1914,  |  5901a,  requiring 
public  ofScerg  and  boards  contracting  for  public 
improvements  to  withhold  full  payment  until 
subcontractors  or  laborers  have  been  paid,  and 
requiring  such  daims  to  be  filed  within  30  days 
after  the  completion  of  the  work,  confers  no 
right  of  action  on  any  one  unless  the  public  of- 
ficer wrongfully  fails  to  withhold  money  due  the 
contractor  which  should  have  been  applied  to 
claims  previously  filed. 

2.  Towns  €=>33—Tbustee8— Official  Bonds 
— plxadinq— sufficienct. 

A  complaint  in  an  action  by  the  sureties  of 
a  public  contractor  against  a  township  trustee 
and  his  bondsmen  to  recover  for  an  alleged 
wrongful  payment  by  the  trustee  to  a  public 
contractor  before  the  claims  of  subcontractor 
and  laborers  were  paid  was  insufficient  to  show 
a  violation  of  Burns'  Ann.  St.  1914,  §§  5901a, 
6901b,  where  it  failed  to  allege  the  filing  of 
claims  of  subcontractors  of  materialmen  prior 
to  thetime  of  fnll  payment;  it  being  presumed 
that  the  trustee  performed  his  statutory  duties, 
and  therefore  that  no  claims  had  been  filed. 

Appeal  from  Circuit  Court,  Clay  County; 
John  M.  Rawley,  Judge. 

Action  by  the  State,  on  th«  relation  of 
Wallace  Thorlton,  against  Elihu  Pockett 
and  others.  Judgment  for  defendants,  on 
douarrer,  and  plaintifiT  appeals.     Affirmed. 

Gary  L.  Harrell,  of  Jasonville,  and  Walk- 
er &  Blankenbaker,  of  Terre  Haute,  for  ap- 
pellant 

B,  S,  HoUiday,  A.  W.  Knight,  F.  A.  Hor- 
ner, and  A.  C.  Miller,  all  of  Brazil,  and 
S,  M.  McGregor,  and  Edward  H.  Knight, 
both  of  Indianapolis,  for  appellees. 

McBIAHAN,  J.  This  action  was  brought 
by  relator  on  the  bond  of  the  appellee  Elihu 
Puckett,  as  trustee  of  Lewis  township.  Clay 
county,  Ind.  The  appellees  other  than  Elihu 
Puckett  are  sureties  on  said  bond.  The 
only  error  assigned  relates  to  the  action  of 
the  court  In  sustaining  a  demurrer  to  appel- 
lant's complaint.  The  complaint,  after  al- 
leging the  election  and  qualification  of  said 
Puckett,  alleges  the  execution  of  the  bond  in 


suit,  the  conditions  of  which  bond  were  that 
said  Puckett  "shaU  well  and  faithfully 
discharge  the  duties  of  said  ofllce  according 
to  law,  shall  faithfully  collect  and  receive  all 
moneys  belonging  to  said  township,  expend 
the  same  as  required  by  law,"  etc.,  a  copy  of 
which  bond  Is  filed  with  and  made  a  part 
of  the  complaint ;  that  said  Puckett,  as  such 
trustee,  entered  Into  a  written  contract  with 
Farabee  &  Berry  for  the  alteration  and  re- 
pair of  a  certain  schoolhouse  belonging  to 
said  township  under  the  terms  of  which  con- 
tract' said  contractors  were  to  do  all  the 
work  and  furnish  all  the  material  therefor  for 
$7,356 ;  that  at  the  time  of  the  execution  of 
said  contract  and  as  a  part  of  the  consider- 
ation therefor  said  contractors  esecnted  a 
bond  In  the  sum  of  $7,356  with  relator  and 
others  as  sureties  thereon,  which  said  bond 
obligated  and  bound  said  sureties  foi>  the 
payment  of  all  claims  for  work,  labor,  and 
material  furnished  or  done  Jinder  or  pursu- 
ant to  the  said  contract  of  B^rabee  &  Berry 
for  said  alteration,  repair,  and  improvement 
and  for  the  payment  of  all  subcontractors 
who  contracted  with  said  Farabee  &  Berry 
to  furnish  material  or  do  any  part  of  said 
work  undertaken  by  said  Farabee  &  Berry 
as  aforesaid;  that  at  the  request  of  said 
contractors  certain  named  parties  furnished 
material  and  performed  labor  for  said  con- 
tractors In  the  alteration  and  repair  of  said 
schoolhouse  to  the  extent  of  $3,978.07,  which 
said  contractors  failed  to  pay,  and  which 
said  sum  the  sureties  on  said  contractors' 
bond  were  compelled  to  and  did  pay;  that 
the  relator,  as  one  of  said  sureties,  was 
obliged  to  and  did  pay  one-seventh  of  said 
sum  or  $568.07;  that  each  of  said  material- 
men and  laborers  filed  their  claims  for  the 
amount  due. each  of  them  with  said  trustee 
within  30  days  from  the  time  of  furnishing 
the  material  and  the  completion  of  the  work 
done  by  said  parties;  that  no  dispute  arose 
between  said  contractors  and  the  sold  parties 
who  furnished  labor  and  material;  that 
said  trustee  unlawfully  and  in  violation  of 
the  duty  enjoined  upon  him  by  law  failed  to 
withhold  full  payment  to  said  contractors, 
Farabee  ft  Berry,  until  said  contractors  had 
paid  to  said  materialmen  and  laborers,  and 
each  of  them,  all  bills  due  and  owing  them ; 
that  the  contractors'  bondsmen  were  required 
to  pay  said  sum  of  $3,978.07  by  reason  of 
the  failure  of  said  trustee  to  so  withhold  pay- 
ment to  said  contractors;  that  said  trustee, 
in  violation  of  the  statutory  law  of  this 
state,  paid  said  contractors,  who  bad  not 
paid  for  any  of  the  material  or  labor  herein- 
before mentioned,  $6,000,  and  that  by  reason 
of  the  unlawful  acts  of  said  Puckett  in  fail- 
ing to  withhold  full  payment  relator  was 
compelled  to  and  did  pay  said  sum  of  $568.- 
07;  that  when  relator  signed  said  contrac- 
tors' bond  he  believed  said  Puckett  would 
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faltbfally  perform  his  duties  as  tmstee  and 
TTould  withhold  full  payment  to  said  contrac- 
tors until  all  bills  due  and  owing  bj  tbem 
for  material  and  lahor  were  paid;  that  re- 
lator relied  tipon  said  Puckett  as  such  trus- 
tee to  perform  faithfully  all  the  duties  and 
obligations  imposed  upon  blm  by  reason  of 
his  official  bond  and  the  laws  of  the  state 
of  Indiana,  and  that,  U  said  Puckett  had 
faithfully  performed  his  duties  required  by 
law,  the  relator  would  not  have  been  com- 
pelled to  pay  any  sum  whatever  upon  the 
said  contractors'  bond  so  executed  by  relator 
and  others — and  demanding  Judgment  for  the 
amount  so  paid  by  relator. 

The  relator's  contention  Is  that  under  sec- 
tions 5961a  and  5901b,  Bums  1914,  It  was  the 
official  duty  of  the  appellee  Puckett,  as  trus- 
tee, '  to  have  withheld'  full  payment  to  the 
said  ctmtractors  until  all  bills  due  for  labor 
and  material  had  been  paid. 

Said  section  5901a  provides  that  certain 
public  officers  and  boards  when  authorized 
to  contract  for  any  public  building  or  im- 
provement— 

"shall  withhold  full  payment  to  the'  contractor 
until  such  contractor  has  paid  to  the  subcon- 
tractor or  subcontractors  or  laborers  employ- 
ed in  such  construction,  all  bills  due  and  owing 
the  same:  Provided,  there  Is  a  sufficient  sum 
owing  to  the  contractor  to  pay  all  such  bills, 
and  a  there  is  not  a  sufficient  sum  owing  to 
such  contractor  on  such  contract  to  pay  all  of 
such  bills,  then  the  sum  owing  on  said  contract 
shall  be  prorated  in  payment  of  all  such  bills: 
Provided,  such  subcontractor  or  subcontractors 
or  laborers  shall  fie  with  the  trustees  or  board 
or  commission  their  claim  *  *  *  within  thir- 
ty days  from  the  completion  of  the  work. 
Where  no  dispute  shall  arise  betweien  the  con- 
tractor and  die  subcontractor  or  the  laborer, 
the  trustees,  board  or  commission  shall  pay 
such  dalm  or  claims  out  of  the  funds  due  such 
contractor,  and  take  receipt  therefor,  which 
sum  or  sums  shall  be  deducted  from  the  con- 
traot  price.  Where  there  is  a  dispute  between 
the  contractor  and  the  subcontractor  or  la- 
borers, sufficient  funds  shall  be  retained  by  the 
board,  trustees  or  commission  until  sudi  dis- 
putes are  settled,  and  the  correct  amount  is  de- 
termined when  payment  shall  be  made  as  afore- 
said." 

It  is  quite  clear  that  the  purpose  of  this 
statute  is  the  protection  of  the  laborers,  ma- 
terlalm^i,  and  subcontractors,  and  not  the 
protection  of  the  contractors  or  their  bonds- 
men. It  will  be  observed  that  the  language 
of  the  statute  Is  that  the  "trustees  shall 
withhold  full  payment  to  the  contractor  un- 
til such  contractor  has  paid  to  the  subcon- 
tractor or  subcontractors  or  laborers. employ- 
ed In  such  construction,  all  bills  due  and 
owing  the  same,"  provided,  that  If  there  Is 
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not  a  sufficient  amount  owing  to  i)ay  all  of 
such  bills,  then  the  sum  owing  shall  be  pro- 
rated In  payment  of  all  such  bills,  and  pro- 
vided further  that  "such  subcontractor  or 
subcontractors  «  laborers  shall  file  with  the 
trustees  or  board  or  commission  their  claim 
•  *  •  within  thirty  days  from  the  com- 
pletion of  the  work." 

[1]  There  Is  no  provision  in  the  act  which 
requires  the  trustee  to  withhold  any  payment 
from  the  contractor  prior  to  the  filing  of 
such  claims,  and  the  trustee  is  not  obliged 
to  assume  in  advance  of  such  filing  that  any 
claim  will  be  filed  with  him.  Clearly  this 
statute  confers  no  right  of  action  on  any  one 
unless  the  tmstee  wrongfully  falls  to  with- 
hold and  pays  to  the  contractor  money  due 
the  latter  which  he  should  apply  to  the  pay- 
ment, either  In  full  or  pro  rata,  of  claims 
previously  filed  in  accordance  with  the  stat- 
ute. 

The  proviso  for  prorating  claims  "if  there 
Is  not  a  sufficient  amount  owing  to  such  con- 
tractor on  such  contract  to  pay  all  of  such 
bills"  clearly  indicates  that  the  trustee  Is 
obliged  to  withhold  full  payment  only  after 
claims  are  filed. 

[2]  The  averments  of  the  complaint  show 
that  the  contract  price  of  the  improvement 
was  $7,356,  and  that  Of  this  amount  the 
trustee  paid  $6,000  to  the  general  contrac- 
tors; It  thereby  affirmatively  appearing  that 
said  trustee  retained  In  his  hands  a  consid- 
erable sum  due  the  contractors.  There  is 
no  allegation  anywhere  in  the  complaint 
that  any  of  the  subcontractors  or  material- 
men filed  any  daim  with  the  trustee  prior 
to  his  paying  out  the  entire  $6,000  above 
referred  to.  The  want  of  such  allegation 
would  be  absolutely  fatal  to  a  complaint  by 
any  of  said  claimants  in  an  action  against 
the  trustee  under  this  statute;  and  it  Is 
necessarily  fatal  to  the  relator's  complaint, 
who  claimb  his  right  through  said  daimants 
by  means  of  subrogation.  The  presumption 
of  law  is,  as  against  this  pleading,  that  the 
trustee  has  performed  his  statutory  duties; 
and  thus  It  will  be  presumed  that  none  of 
the  claims  mentioned  In  the  complaint  were 
filed  with  the  trustee  prior  to  his  paying 
out  the  $6,000,  and  that  upon  said  claims  be- 
ing filed  he  withheld  the  balance  of  the  con- 
tract price  for  the  purpose  of  permitting  it 
to  be  prorated  among  the  clalm,ants  pursu- 
ant to  the  statute.  The  complaint  therefore 
falls  to  show  any  violation  of  said  statute 
by  said  trustee,  regardless  of  whether  rela- 
tor can  base  any  right  of  action  on  that 
statute.  This  being  true,  there  was  no  error 
in  sustaining  the  iemnrret. 

Judgment  affirmed. 
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INDIANAPOLIS   CONSERVATORY   OP 
MUSIC  ▼.  McCONNBIXl     (No.  9853.) 

(Appellate  Court  ol  Indiana,   Division  No.  2. 
Jane  20,  1919.) 

1'.   EZKCTJTOBB    AND     ADUINIBTSATOBS     €=»171 

—  Contracts  —  Considebation  —  Tbans- 

FKB  OF  Rights. 
Where  plaintiffs  sister  failed  to  complete 
her  paid-up  course  of  study  in  defendant's  con- 
servatory under  a  contract  between  her  father 
and  defendant,  and  defendant  and  plaintiff  yer- 
bally  agreed  that  plaintiff  might  use  remuining 
portion,  plaintiff,  upon  appointment  as  admin- 
istratrix of  father's  estate,  and  assignment  to 
herself  individually  by  herself  as  administra- 
trix of  the  contract,  could  not  recover  for 
breach  of  the  verbal  contract  in  the  absence  of 
eviilence  of  a  showing  of  consideration  in  that 
plaintiff  suceccdcd  to  her  father's  rights  under 
the  original  contract. 

2.  CoNisACTs  9=9277(2)  —  Aonon  fob 
Breach— Pleadino  and  Pboof. 
In  an  action  on  an  unperformed  contract 
to  pay  the  purchase  price  of  an  automobile  in 
living  and  tuition,  a  money  demand  was  not 
aathorized  in  the  absence  of  pleading  and  proof 
of  breach  of  contract. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty ;    Tbeop.  J.  Moll,  Judge. 

Action  by  Sarah  I.  McConnell  against  tbe 
Indianapolis  Conservatory  of  Music.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  instructions. 

Pickens,  Moores,  Davidson  &  Pickens,  of 
Indianapolis,  for  appellant. 

Charles  T.  Kaelln  and  Ellas  D.  Salabnry, 
both  of  Indianapolis,  for  appellee. 

NICHOLS,  P.  J.  The  plalntlfl*  commenced 
this  action  by  filing  her  complaint  In  the 
Marion  superior  court,  which  complaint  was 
■acceedcd  by  an  amended  complaint,  and  lat- 
er by  a  reamended  complaint,  which  said  re- 
amended  complaint  is  Identifled  in  the  record 
as  an  amended  complaint  and  was  the  one 
upon  which  the  case  was  tried.  It  is  in  sub- 
stance as  follows: 

The  appellant  (defendant)  is  indebted  to 
the  appellee  (plaintiff)  In  the  sum  of  $147.95, 
with  Interest  for  money  had  and  received 
from  appellant,  aU  of  which  Is  more  fully  set 
out  in  the  bill  of  particulars  filed  herewith, 
and  which  is  a  balance  due  plaintiff  by  vir- 
tue of  a  verbal  contract  and  agreement  be- 
tween appellee  and  appellant 

Heretofore,  to  wit,  January  1,  1910,  Wil- 
liam T.  McConnell,  father  of  appellee,  sold  an 
automobile  to  appellant  for  $450,  in  consid- 
eration of  which  appellant  promised  and 
agreed  in  writing,  a  copy  of  which  agreement 
Is  filed  herewith,  to  give  appellee's  sister  cer- 
tain living  and  tuition  expenses  In  its  Con- 
servatory of  Music.    Appellee's  sister,  with 


the  consent  of  the  appellant,  left  said  insti- 
tution before  all  of  said  money  was  used 
therefor,  and  it  was  agreed  verbally  by  ap- 
pellee and  appellant  that  appellee  could  use 
said  unused  money  for  tuition  and  living  ex- 
penses in  appellant's  said  conservatory;  that 

heretofore,   to  wit,  on   the  • —  day   of 

,   10—,    William    T.    McConnell    died, 

and  this  appellee  was  appointed  administra- 
trlx  of  his  estate  In  Daviess  county,  Ind. 
Appellee,  as  such  administratrix,  by  permis- 
sion of  the  court,  assigned  to  herself  individ- 
ually any  and  all  Interest  that  she  had  as 
such  administratrix  in  such  contract,  filed 
her  final  report  as  such  administratrix, 
whldi  was  approved  by  the  court,  and  she 
was  discharged  from  said  trust,  which  was 
closed. 

On  October  4,  1914,  it  was  verbally  agreed 
between  the  appellee  and  appellant  that  the 
appellant  under  the  said  contract  was  in- 
debted to  appellefe  in  the  sum  of  $327.45.  Ap- 
pellee thereupon  entered  -said  school  and  re- 
ceived living  and  tuition  In  sums  amounting 
to  $179.50.  Appellee  has  performed  all  ot 
the  contract  on  her  part  to  be  performed, 
and  there  Is  now  due  and  unpaid  to  appel- 
lee the  sum  of  $147.95,  whldi  appellant  has 
wholly  failed,  neglected,  and  refused  to  pay 
on  demand.  There  is  a  demand  for  Judgment 
of  $176  and  costs. 

The  bill  of  particulars  filed  with  and  as  a 
part  of  said  complaint  was  as  follows: 

Bxhlbit  A  to  Complaint 

JftB.  X.  1910.    O.  H.  Leader  automobile  $450  00 

June  30,  1911.    Balance  due  on  acc't..;24  00 
Jan.  l-Apr.  4,  1911.    2S  vole*  leasons 

at  $2.50  per  lesson a  to 

Jan.  1-Apr.  i,  1911.    14  piano  lessons 

at  $1.40  per  lesson 19  80 

Jan.   l-Apr.    4,    1911.     t   weeks'    board 

at  $7.60  per  week 46  011 

Jan.   l-Apr.   4,   1911.     t  weeks'   board 

at  $6.87H  per  week 4S  U 


$256  77 
Three   lessons  In  voice  and  six  lessons   in  piano 

missed  on  account  of  sickness,   during  which  time 

student  was  home  for  three  weeks. 

8   per  cent.   Interest   on   balance  tor 
SH  years  from  April  4,  1911.  to  Oc- 
tober  4,   1914 7168 

Total  due  Sarah  I.  McConnell,  Oc- 
tober 4.    1914 $327  43 

Sept.  1911-June,  1913.  Counterpoint 
lessons  taken  br  Sarah  I.  McCon- 
nell, through  correspondence,  7 
counterpoint  lessons  at  $2.60 $  17.60 

October  3,  1914.  lessons  to  Sarah  I. 
McConneU,  under  Daniel  Jones,  M 
at  $3   per   lesson 72  00 

October  3,  1914.  Board  and  room  tor 
12  weeks  at  $7.60  per  week 90  00     179  60 


Balance  due  Sarah  I.  McConnell $147  95 

The  original  contract  filed  with  and  as  a 
part  of  the  complaint  is  as  follows : 

"This  agreement  made  this  2d  day  of  Janu- 
ary, 1911,  by  and  between  the  Indianapolis 
Conservatory  of   Music,  of  Indianapolis,  Ind., 
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by  and  through  Edgar  M.  Cawlet,  its  director, 
first  party,  and  Mr.  William  T.  McConndl,  of 
Washington,  Ind.,  second  party,  witnesseth: 

"That  first  party  does  hereby  agree  to  fur- 
nish Miss  Abigail  McCk>nnell,  daughter  of  said 
second  party,  with  board  and  room  in  the  Con- 
servatory Building  of  said  first  party,  in  a  com- 
fortable room  on  second  floor,  south,  including 
light,  heat,  plain  washing,  and  use  of  piano, 
voice  tuition  two  lessons  per  week.  Artist  De- 
partment, pianoforte  tuition,  two  lessons  per 
week.  Normal  Department,  for  a  period  of 
twenty-five  weeks,  beginning  January  2,  1911, 
and  ending  June  30,  1011,  for  a  sum  total  of 
$382.50.  This  amount  in  addition  to  a  balance 
of  $24.00  upon  season  1909  and  1910,  which 
balance  second  party  now  owes  said  first  party, 
total  $406.S0,  shall  be  credited  as  cash  payment 
on  the  purchase  price  of  a  machine  (Leader  auto- 
mobile five  passenger  touring  car),  model  D, 
and  No.  209,  which  first  party  agrees  to  accept 
from  second  party  at  the  price  of  $450.00.  The 
difference  between  the  total  charge  for  board 
and  tuition,  $382.50,  and  balance,  $24.00,  viz. 
$406.50,  and  the  price  of  the  machine,  $450.00, 
which  is  $43.50,  shall  be  credited  upon  account 
of  living  and  tuition  for  daughter  of  second 
p^ty,   beginning    September,   1911. 

"Second  party  agrees  to  tarn  the  machine 
over  to  first  party  January  2,  1911,  guaranteed 
to  be  in  first-class  condition,  reasonable  wear 
and  tear  excepted,  the  machine  to  include  full 
set  of  tools,  jack  and  pump,  top  complete  with 
side  curtains  and  wind  shield  (the  wind  shield 
for  the  car  is  a  part  of  the  top),  all  in  good 
condition,  and  agrees  to  receive  as  full  consid- 
eration therefor  the  board,  lodging,  and  tuition 
herein  provided  for. 

"It  is  further  agreed  that  a  clear  title  shall  be 
given  for  said  machine  to  first  party  by  second 
party. 

"Second  party  farther  agrees  to  deliver  said 
machine  to  the  B.  &  6.  S.  W.  Ry.  Co.,  at  Wash- 
ington, Indiana,  and  forward  bill  of  lading  to 
the  first  party. 

"Witness  onr  hands  in  duplicate  on  the  2d 
day  of  January,  1911. 

"The  Indianapolis  Conservatory  of  Music, 

"Edgar  M.  Cawley,  Director. 
"William  T.  McConnell." 

Appellant  answered  this  complaint  by  gen- 
eral denial.  The  cause  was  submitted  to  the 
Jury  for  trial,  which  returned  a  verdict  In 
favor  of  the  appellee  in  the  sum  of  $63,  upon 
which  judgment  was  rendered  against  tlie  ap- 
pellant, and  from  which  Judgment,  after  ap- 
pellant filed  its  motion  for  new  trial,  which 
was  overruled,  this  appeal  is  prosecuted. 

The  errors  assigned  by  appellant  are: 

(1)  Trial  court  erred  In  overruling  appel- 
lant's amended  demurrer  to  amended  com- 
plaint. 

(2)  The  trial  court  erred  to  overrultog  ap- 
pellant's motion  for  new  trial. 

^e  first  assignment  Is  without  force,  and 


is  evidently  presented  by  counsel  for  appel- 
lant by  Inadvertence.  While  there  was  an 
amended  demurrer  to  the  amended  complaint 
(which  by  the  way  was  sustained),  there  was 
no  demurrer  filed  In  the  reamended  com- 
platot.  The  next  proceeding  after  such  re- 
amendment  was  filing  the  answer  to  general 
denial  aforesaid. 

The  only  error  to  consider  Is  the  action  of 
the  court  to  overruling  the  motion  for  new 
trial,  which  presents  the  questions  of  the 
sufficiency  of  the  evldrace  to  sustato  the 
verdict,  as  to  whether  the  damages  are  ex- 
cessive, and  as  to  whether  the  verdict  Is 
contrary  to  law. 

[1  ]  There  Is  evidence  of  the  death  of  Wil- 
liam T.  McConnell  and  of  the  appointment  of 
the  appellee  as  administratrix  of  his  estate, 
but  there  Is  no  evidence  of  any  disposition 
of  his  contract  with  appellant,  by  assignment 
to  appellee,  or  otherwise,  nor  Is  there  any 
evidence  as  to  the  final  settlement  of  the  es- 
tate. It  does  not  appear  from  the  evidence 
that  the  widow  and  heirs  of  William  T.  Mc- 
Connell ever  released  their  toterest.  If  any, 
in  the  contract  with  appellant,  or  that  ap- 
pellee ever  succeeded  to  the  rights  of  her 
father  thereto.  Without  this  evidence  there 
is  no  consideration  whatever  shown  for  the 
verbal  contract  which  Is  the  basis  of  ap- 
pellee's action.  Without  a  consideration 
there  can  be  no  recovery  on  the  contract. 
Taylor  v.  Leeson,  35  Ind.  App.  620,  74  N.  B. 
907;  Bright  v.  Coflman,  15  Ind.  371,  77  Am. 
Dec.  96 ;  Elliott  on  Contracts,  §  195 ;  Mount 
V.  De  Haven,  29  Ind.  App.  127,  63  N.  E.  330; 
Kelso  V.  Flemtog,  104  Ind.  ISO,.  3  N.  E.  830; 
Pope  V.  Vajen,  121  Ind.  320,  22  N.  E.  308,  6  I* 
B.  A.  688. 

[2]  In  the  original  contract  with  William 
T.  McConnell  the  consideration  for  the  auto- . 
mobile  was  Uvtog  and  tuition  for  said'  Mc- 
Connell's  daughter,  and  to  the  verbal  con- 
tract between  appellee  and  appellant,  bad 
there  been  a  valid  consideration  for  such 
verbal  contract,  appellant  was  bound  only 
to  ^y  In  Uvtog  and  tuition,  and  this  does 
not  authorize  a  money  demand  to  the  absence 
of  a  breach  of  the  contract  by  appellant. 
Wilson  V.  Dale,  16  Ind.  399;  Lelter  v.  Em- 
mons, 20  Ind.  App.  22,  50  N.  B.  40.  There 
can  be  no  recovery  for  a  brolien  contract  un- 
less a  breach  thereof  Is  pleaded  and  proven. 
Brlckey  v.  Irwto,  122  Ind.  51,  23  N.  E.  eW ; 
Blfey  V.  Walker,  6  Ind.  App.  622,  627,  34  N. 
B.  100.  No  breach  of  the  contract  is  either 
pleaded  or  proven.  The  verdict  is  not  sus- 
tatoed  by  sufficient  evidence. 

The  judgment  is  reversed,  with  Instruc- 
tions to  the  trial  opart  to  sustato  the  motion   , 
ft>r  a  new  trlaL 
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OVERMYBR  v.  BARNBTT  et  al.    (No.  9940.) 

(Appellate  Court  of  Indiana,   Division  No.  2. 
June  20,  1919.) 

1.  Venue  «=35(5)— Actions— Right  or. 

Under  Burns'  Ann.  St.  1914,  g  1438,  which 
was  declarative  of  the  common  law,  and  in  view 
of  section  309,  held  that  where,  plaintiffs  prem- 
ises which  were  located  in  one  county  were  flood- 
ed by  reason  of  the  construction  of  a  dam  in  the 
outlet  of  a  lake  in  another  county,  the  circuit 
court  of  the  county  in  wliich  the  land  was  lo- 
cated had  jurisdiction  of  an  action  for  damages, 
etc.,  for  under  the  drcnmstances  venae  could 
be  laid  in  either  county. 

2.  Watebs  and  Water  Coubses  «=>167(1)— 
Dams— OBSTEtroTiNG  Dbain. 

Where  defendants  constructed  a  dam  which 
obstructed  the  flow  of  water  from  a  lake  through 
a  public  drain  constructed  30  or  40  years  ago, 
held  that  defendants  cannot  justify  the  obstruc- 
tion on  the  ground  that  the  dam  or  obstruction 
restored  the  lake  to  its  former  level,  and  Bums' 
Ann.  St  1914,  §  6163,  provides  for  the  main- 
tenance of  lakes  at  their  level,  for  the  statute 
merely  had  reference  to  the  maintenance  of  the 
lake  at  its  level  after  the  construction  of  the 
public  drain. 

8.  Nuisance  «=s»72— Pdbuo  Nuisancs— Ac- 
tion. 
Though  the  obstruction  of  an  outiet  of  the 
waters  of  a  lake  amounted  to  a  public  nuisance 
because  making  marshes  around  the  boundaries 
of  the  lake,  a  landowner  whose  premises  were 
flooded  and  whose  health  and  property  was  in- 
jured, etc.,  may  maintain  an  action  to  abate 
the  nuisance  because  of  his  special  injury. 

4.  Health  «=>18— Liabiuty  or  Health  Or- 

FICEBS— TOBTS. 

Where  the  secretary  of  the  state  board  of 
health,  without  authority,  caused  or  allowed  the 
outiet  of  a  lake  to  be  obstructed,  or  participated 
In  the  building  of  the  dam  or  obstruction,  he 
is  liable  as  an  Individual  for  injuries  caused. 

6.  Nuisance  «=>73— Actions  to  Abate-^Ao- 
quiescence. 
The  doctrine  of  acquiescence  does  not  apply 
to  a  nuisance,  unless  it  has  continued  20  years. 

6i.  Nuisance  iS=>75— Actions— AsATEiifeNT. 

In  an  action  by  a  landowner  whose  premises 
were  flo6ded  by  the  construction  of  a  dam  which 
obstructed  the  outlet  of  a  lake,  complaint  held 
sufficient  to  state  a  cause  of  action  for  damages 
against  defendants,  but  not  to  justify  a  manda- 
tory injunction  directing  abatement,  not  allow- 
ing that  defendants  were  at  the  time 'maintain- 
ing the  dam  or  had  any  right  to  remove  it. 

Appeal  from  Orcait  C!ourt,  Fnlton  Goonty ; 
Smith  N.  Stevens,  Jtidge. 

Action  by  Lincoln  Ovejmyer  against  John 
A.  Bamett  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Holman,  Bernetha  &  Bryant  and  M.  A. 
Baker,  all  of  Rochester,  for  appellant 


Ele  Stansbuiy,  Edward  M.  White,  and  Ar- 
thur Metzler,  all  of  Indianapolis,  for  appel- 
lees. 

NICHOLS,  P.  J.  This  action  was  brought 
by  the  appellant  against  the  appellees  In  the 
circuit  court  of  Fulton  county,  Ind.;  tii» 
amended  complaint  Is  In  one  paragraph,  and 
is  in  substance  as  follows: 

The  appellant  is,  and  has  been  for  the  past 
20  years,  the  owner  of  certain  real  estate  lo- 
cated in  Fulton  county,  Ind.,  containing  in  all 
85.63  acres.  This  land  borders  upon,  and  ex- 
tends into,  a  portion  of  what  is  known  as  Bruce 
Lake,  in  Fulton  county,  at  the  east  and  south- 
east end  thereof. 

In  1903  there  was  established  in  Fulton 
county,  Ind.,  by  the  board  of  commissioners  ft 
public  drain  extending  from  the  higher  ground  to 
the  east  and  northeast  of  the  plaintiffs  said  land, 
draining  various  ponds  and  wet  lands,  necessary 
to  be  drained  for  farming  purposes,  and  the  out- 
let of  said  ditch  was-  and  is  into  said  Bruce 
Lake,  across  the  lands  of  appellant,  whose  lands 
were  assessed  $800,  which  was  paid  by  him. 
Said  drain  was  called  the  Overmyer  ditch,  and 
was  sufficient  to  drain  appellant's  land  and  make 
it  tillable  so  that  he  could  raise  thereon  good 
com  and  grass,  and  that  it  was  worth  $60  per 
acre.  At  the  west  end  of  said  land,  in  Pulaski 
county,  there  was  a  natural  outiet  in  the  way 
of  a  run  or  branch  extending  from  the  west 
end  of  said  lake  westward  and  northward  into 
Tippecanoe  river. 

Under  the  Swamp  Land  Act  of  the  state,  SO 
or  40  years  prior  to  this  time,  a  public  drain 
was  established  which  served  as  an  outiet  for 
said  lake  into  Tippecanoe  river,  and  at  a  later 
period,  about  20  years  prior  to  this  date,  the 
circuit  court  of  Pulaski  county  established  an- 
other public  drain  extending  from  the  west  end 
of  said  Bruce  Lake  along  and  upon  the  original 
run  or  branch,  which  deepened  and  widened 
and  straightened  the  same  by  the  use  of  a 
dredge,  and  thereby  said  ditch  became  the  out- 
let for  the  water  running  into  said  lake  from 
the  east  onto  plaintiff's  land,  through  said 
Overmyer  ditch. 

Said  dredged  ditch,  so  constructed,  was  main- 
tained and  recognized  to  be  an  established  outiet 
for  the  drainage  from  the  east  and  southeast 
of  said  lake  through  said  Overmyer  ditch  and 
into  Bruce  Lake,  and  the  water  level  was  kept 
reduced,  by  Reason  of  said  dredged  ditch  at  the 
west  end  of  said  Bruce  Lake. 

After  the  construction  of  said  Overmyer  ditch 
appellant  put  in  a  large  quantity  of  tile  on  his 
said  land,  having  the  same  outlet  as  the  Over- 
myer ditch  and  put  in  lateral  drains  at  an  ex- 
pense of  $S00,  all  of  which  were  efficient  and 
did  drain  appdlant's  lands  and  make  them  tilla- 
ble and  valuable  as  farm  lands. 

In  June,  1906,  the  Chicago,  Richmond  dc 
Muncie  Railroad  Company,  then  operating  along 
the  side  of  said  Bruce  Lake  and  maintaining 
a  station  at  said  lake,  for  the  purpose  of  in- 
creasing business  and  passenger  traffic,  endeavor- 
ed to  enlarge  the  area  of  said  lake  to  make  a 
resort  for  summer  tourists,  and  thereby  to  en- 
hance its  income  derived  from  the  increased 
passenger  traffic  to  and  from  said  station ;    and 
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said  railroad  and  the  other  defendants,  without 
authority  of  law  therefor,  and  without  regard 
to  the  rights  of  the  appellant,  erected  a  dam  at 
the  outlet  of  said  lake  and  adjacent  to  said  lake, 
the  west  end  of  which  is  in  Pulaski  county,  Ind., 
the .  remainder  of  said  lake  being  in  Fulton 
county.  Such  dani  was  in  Fulaski  county,  and 
prevented  the  water  from  escaping  from  said 
lake  into  said  outlet  drain  or  natural  course, 
and  by  reason  of  said  dam  said  water  was  held 
back  in  the  lake,  causing  the  water  level  to  rise 
from  12  to  18  Inches,  and  thereby  forcing  the 
w^ater  back  into  plaintiff's  said  drain,  destroying 
its  efficiency  and  the  efficiency  of  the  Overmyer 
ditch  and  of  the  lateral  drains,  and  causing  ap- 
I>eUaut's  said  lands  to  be  submerged,  as  well 
>i8  other  lands  bordering  on  said  lake.  Said  rail- 
road company  became  insolvent  and  went  into 
the  hands  of  a  receiver,  and  its  property,  rights, 
and  franchises  were  eventually  sold  to  the  Ches- 
apeake ft  Ohio  Railroad  Company  of  Indiana, 
who  is  now  the  owner  thereof  as  successor  of 
the  said  Chicago,  Richmond  &  Muncie  Railroad 
Company. 

In  the  furtherance  of  their  scheme  to  build 
said  dam  and  to  enlarge  the  area  of  said  lake, 
without  just  cause  and  in  utter  disregard  of  ap- 
pellant's rights  and  other  landowners  bordering 
said  Bruce  Lake,  and  without  any  notice  what- 
ever to  appellant  or  other  landowners,  they 
obtained  from  the  secretary  of  the  board  of 
health  some  order,  the  nature  of  which  is  un- 
known to  the  appellant,  pertaining  to  the  erec- 
tion of  said  dam  art  an  nnreasonable  elevation, 
thereby  preventing  the  escape  of  water  from  the 
lake,  and  causing  its  water  level  to  rise  and 
submerge  appellant's  land  and  other  lands  along 
the  shore,  and  to  ruin  the  efficiency  of  the  drain 
and  improvement  which  had  been  established 
by  the  appellant,  as  well  as  that  of  other  land- 
owners. That  said  secretary  of  the  board  of 
health  in  the  furtherance  of  his  scheme  directed 
the  secretary  of  the  board  of  health  of  Pulaski 
<!Ounty  to  perform  the  things  required  by  said 
railroad  company  with  respect  to  said  order, 
under  the  pretense  that  such  action  would  tend 
to  abate  a  public  nuisance. 

After  said  dam  was  constructed,  it  was  in  part 
washed  out  so  that  the  water  level  was  again 
reduced,  but  the  appellees,  directly  or  through 
others  at  their  expense,  particularly  the  railroad 
company,  and  over  the  protests  of  the  appellant, 
and  against  his  objections  to  such  construction, 
rebuilt  said  dam,  and  said  appellant  at  said 
time  protested  against  it  being  built,  and  noti- 
fied the  appellees  that  the  construction  of  the 
dam  would  be  ruinous,  and  would  destroy  the 
efficiency  of  the  drains  and  the  efficiency  of  the 
Overmyer  ditch,  and  cause  him  to  lose  the 
money  he  had  expended  in  developing  said  land 
through  drainage. 

Said  dam  again  went  out  in  December,  1908, 
and  thereby  reduced  the  level  of  the  lake  to 
some  extent,  but  that  the  appellees  again  in 
May,  1910,  over  the  protests  and  objections  of 
this  plaintiff,  acting  for  themselves  and  through 
others,  rebuilt  said  dam  of  concrete,  6  inches 
tUdc  to  a  height  of  12  indies,  above  the  orig- 
inal construction  of  the  dam,  thereby  causing 
the  said  water  level  of  said  lake  to  rise  18  inch- 
es, and  to  shut  oS  completely  the  outlet  of  said 
lake  into  the  said  public  drain  as  established 
and  constructed  under  the  drainage  laws  of  In- 
diana, in  said  county  of  Pulaski,  and  shutting 


off  the  ootlet  of  the  said  lake  through  Its  nat- 
ural course. 

That  thereby  the  efficiency  of  appellant's 
drains  was  totally  destroyed,  and  he  can  no 
longer  farm  his  land  bordering  on  said  lake, 
50  acres  of  which  said  lands  are  aSected  and 
entirely  destroyed  for  farming  purposes. 

Appellant  says  that  he  is  entitled  to  free  and 
unobstructed  flow  of  the  water  through  his 
drains  into  said  lake  reduced  to  the  water  level 
existing  prior  to  the  time  of  the  construction  of 
the  first-mentioned  dam.  He  has  a  good  house 
on  said  land,  and  barn  and  other  buildings 
built  in  part  after  the  construction  of  the  Over- 
myer ditch.  The  cellar  of  his  house  drains  into 
said  lake,  and  the  drain  was  efficient  to  drain 
said  cellar  and  keep  it  dry  and  useful.  Its  effi- 
ciency is  now  destroyed  by  reason  of  the  acts 
of  the  appellees  as  aforesaid,  which  caused  the 
water  to  back  up  into  appellant's  cellar,  mak- 
ing it  wet,  damp,  and  moldy,  and '  making  bad 
odors  therefrom  permeate  appellant's  house  to 
the  detriment  of  the  health  of  himself  and  fam- 
ily. 

Since  the  erection  of  said  dam  a  large  area 
of  wet,  boggy,  and  marshy  lands  around  said 
Bruce  Lake  has  been  created,  which  affords  a 
breeding  place  for  mosquitoes  and  other  insects 
and  malaria  and  other  disease  germs,  detri- 
mental to  the  life  and  health  of  people  living  in 
and  near  the  neighborhood  of  said  lake,  and 
during  certain  seasons  of  the  year  obnoxious 
odors  and  poisonous  vapors  arise,  and  the  same 
has  become  a  public  nuisance,  which  did  not 
fexist  before  the  said  dam  was  built.  That  a 
large  number  of  teres  have  been  made  wet  and 
swampy  and  useless  for  any  purpose.  The  con- 
ditions around  said  lake  before  the  building  of 
the  first  dam  were  not  detrimental  to  public 
health  or  welfare,  and  did  not  constitute  a  pub- 
lic nuisance,  but  the  conditions  since  are  detri- 
mental to  public  health  and  are  a  public  nni- 
sance. 

Others  around  said  lake  have  interest  in  the 
right  to  have  restored  the  original  good  health 
conditions  that  existed  prior  to  the  construction 
of  said  first  dam,  and  to  have  the  public  nui- 
sance now  existing  removed. 

The  appellant  is  unable  to  realize  anything 
from  his  said  land,  and  his  labor  is  lost,  and 
he  derives  no  profit  whatever  from  50  acres  of 
his  land.  He  has  been  damaged  in  the  sum  of 
$5,000.  His  damages  are  recurring  and  con- 
tinuous, and  he  has  no  complete  and  adequate 
remedy  at  law.  He  demands  that  the  said 
nuisance  be  abated,  and  that  the  appellees  be 
enjoined  from  maintaining  said  dam,  and  that 
he  have  damages  in  the  sum  of  $5,000. 

To  fhia  amended  complaint  the  api>elleeB 
filed  their  demurrer  upon  the  grounds: 

(1)  That  the  court  has  no  jurisdiction  of  the 
defendants  or  the  subject-matter  of  the  action. 
.  (2)  The  court   has   no   jurisdiction   over   the 
subject-matter  of  the  action. 

(3)  There  is  a  defect  of  parties  defendant  In 
this,  that  other  parties  are  referred  to  in  the 
complaint  as  having  acted  with  the  defendants 
in  the  construction  of  the  dam,  who  should  be 
made  parties  defendant  and  whose  names  are 
unknown  and  defendants  are  unable  to  state 
their  names. 

(4)  The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
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TbB  appellees'  demurrer  was  submitted  to 
and  sustained  by  tbe  court,  and,  the  appellant 
refusing  to  plead  further,  but  electing  to 
stand  by  his  complaint,  judgment  was  roider- 
ed  in  favor  of  the  appellees  and  against  the 
appellant  on  such  demurrer,  from  which  Judg- 
ment this  appeal  is  prosecuted. 

The  only  error  assigned  Is  the  ruling  of 
the  court  upon  tbe  appellee's  demurrer  to  the 
complaint 

[1]  The  land,  the  Injury  to  which  is  involv- 
ed in  this  suit,  is  located  in  B\ilton  county, 
while  the  dam,  the  construction  of  which  re- 
sulted in  the  Injury  as  alleged  in  plaintiff's 
complaint,  is  located  in  Pulaski  county.  It  is 
the  contention  of  the  appellees  that  the  trial 
court  bad  no  jurisdiction  of  tbein  or  of  tbe 
subject-matter  of  the  action ;  that  such  want 
of  jurisdiction  appears  on  the  face  of  the 
complaint;  that  tbe  action  was  for  manda- 
tory injunction  and  to  abate  a  nuisance; 
and  that  tbe  demand  for  damages  is  only  in- 
cidental. 

Appellees  concede  that  by  statute  tbe 
courts  have  authority  to  make  all  proper 
judgments,  sentences,  decrees,  orders,  and 
injunctions,  and  to  issue  all  processes,  and  to 
do  such  other  acts  as  may  be  proper  to  carry 
into  effect  the  same  in  conformity  with  tbe 
Constitution  and  laws  of  this  state,  but  that 
such  courts  have  no  Jurisdiction  outside  of 
their  respective  circuits  to  abate  a  nuisance 
by  mandate  or  to  enjoin  its  maintenance. 

The  appellees  say  that  the  subject-matter 
of  this  suit  is  wholly  situate  in  Pulaski  coun- 
ty, and  that  tbe  Pulaski  circuit  court  alone 
for  that  reason  has  jurisdiction.  The  appel- 
lant contends  that  the  action  is  properly 
brought  in  the  Fulton  circuit  court,  and  cites 
as  his  authority  section  809,  Bums'  R.  S.  1914, 
which  provides  that  actions  for  tbe  deter- 
mination in  any  form  of  rights  or  Interest  in 
real  property  and  for  Injuries  thereto  must  be 
commenced  in  tbe  county  In  which  the  subject 
of  the  action,  or  some  part  thereof,  is  Bit< 
uated. 

It  has  been  repeatedly  held  that  actions 
for  trespass  upon  land  must  be  brought  in 
tbe  county  in  which  the  land  is  situated.  Tbe 
case  of  Kinser  v.  De  Witt,  7  Ind.  App.  597, 
34  N.  R  1014  was  an  action  for  damages  for 
depositing  dirt  upon  land.  Keston  v.  Snider, 
14  Ind.  App.  66,  42  N.  E.  372,  was  an  action 
for  damages  for  tbe  destruction  of  crops.  I., 
B.  &  W.  Ry.  Co.  V.  Foster,  107  Ind.  430,  8  N. 
E.  264,  was  for  damages  by  fire  from  a  loco- 
motive ;  Dubrenil  v.  Pa.  Ca,  180  Ind.  137,  29 
N.  E.  909,  was  an  action  for  damages  result- 
ing from  fire  from  a  locomotive ;  in  this  case 
the  land  being  located  in  the  state  of  Illiuois. 
In  each  of  the  foregoing  cases  it  was  held 
that  tbe  action  was  properly  brought  In  the 
county  in  which  tbe  real  estate  was  located. 
But  section  1438,  Bums'  R.  S.  1914,  provides 
that  when  the  subject-matter  of  any  suit 
shall  be  situate  in  two  or  more  counties  the 
court  which  shall  first  take  cognizance  there- 


of shall  retain  the  same.  This  enactment  by 
the  Legislature  of  our  state  was  a  common- 
law  principle  long  before  it  became  statutory 
by  the  action  of  our  Legislature. 

The  subject-matter  of  this  action  consists 
of  two  principal  facts;  tbe  one  being  tbe 
construction  of  a  dam,  which  was  located  In 
Pulaski  county,  and  the  other  the  resultant 
injury,  by  such  erection,  to  real  estate  which 
was  located  in  Fulton  county.  Where  two 
material  facts  are  necessary  to  give  a  good 
cause  of  action,  and  they  take  place  in  differ- 
ent counties,  the  cause  of  action  may  be  said 
to  arise  in  either  county,  and,  applying  this 
principle  of  law,  it  has  been  held  that  where 
an  injury  has  been  committed  in  one  county 
to  real  property  situate  in  another,  or  where 
the  action  is  founded  on  two  or  more  mate- 
rial facts,  which  take  place  in  different  coun- 
ties, tbe  venue  may  be  rested  in  either.  Foote 
V.  Edwards,  9  Fed.  Cas.  358,  No.  4908.  1 
Saunders,  PI.  and  Ev.  413.  The  rule  Is  stated 
in  1  Chitty  on  Pleading  a6th  Ed.)  281,  as 
follows: 

"Where  •  •  •  an  injury  has  been  caused 
by  an  act  done  in  one  county  to  land  situate  in 
another  or  whenever  the  action  is  founded  upon 
two  or  more  material  facts  which  take  place 
in  different  counties  the  venue  may  be  laid  in 
either." 

The  mle  as  stated  In  Bulwer's  Case,  7  Coke, 
2a,  is  as  follows: 

"That  where  the  action  is  founded  on  two 

things  done  in  several  counties,  and  both  are 
material  and  traversible  and  the  one  without 
the  other  doth  not  maintain  tbe  action,  then 
the  plaintiff  may  bring  this  action  in  which  of 
the  counties  he  will." 

This  mle  is  discussed  at  length  in  the  case 
of  Rundle  t.  Delaware  &  R.  Canal,  21  Fed. 
Cas.  6,  No.  12189,  which  case  approves  the 
doctrine. 

The  case  of  Smith  v.  Southern  Railroad 
Company,  136  Ky.  162, 123  S.  W.  678,  26  L.  R. 
A.  (N.  S.)  927,  was  an  action  for  damages  by 
the  appellants  against  the  appellees  for  dam- 
ages resulting  from  the  destruction  of  a 
building  by  an  explosion  of  dynamite,  the 
building  destroyed  being  located  in  the  state 
of  Tennessee,  while  the  negligent  act  result- 
ing in  such  destruction  was  committed  in 
the  state  of  Kentucky,  and  In  such  case  It 
was  held  that  such' an  action  may  be  brought 
at  tbe  option  of  the  owner  In  the  county  and 
state  were  the  land  lies,  or  in  the  county  and 
state  In  which  the  negligent  ace  was  commit- 
ted, for  the  reason  that  the  injury  and  the 
wrongful  act  must  be  deemed  as  having  occur- 
red together  or  in  immediate  connection. 

The  case  of  Ruckman  v.  Green,  9  Hun. 
225,  holds  that  an  action  may  be  maintained 
In  tbe  state  of  New  York  for  an  injury  to 
land  situate  therein,  though  the  business 
which  occasions  the  injury  and  constitutes 
the  nuisance  complained  of  is  carried  on  up- 
on land  situate  in  the  state  of  New  Jersey. 
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In  the  ease  ot.  Thayer  v.  Brooks,  17  Ohio, 
489,  49  Am.  Dec.  474,  the  act  complained  <rf 
was  done  in  the  state  of  Pennsylvania,  the 
Injury  which  was  occasioned  by  the  act  was 
sustained  in  Ohio,  and  In  that  case  It  was 
held  that  the  suit  will  lie  In  either  state,  the 
court  stating  that,  "where  an  Injury  has  been 
caused  by  an  act  done  In  one  county,  to  land 
situated  In  another,  the  venue  may  be  Itiid  in 
either." 

In  the  case  of  Smith  v.  Southern  By.  Co., 
136  Ky.  162,  123  S.  W.  678,  26  L.  R.  A.  (N.  S.) 
p.  927,  it  is  held  that  a  statute  making  an 
action  for  .injury  to  real  property  local  will 
not  be  arbitrarily  enforced  where  the  Injury 
results  from  a  cause  or  act  arising  or  occur- 
ring In  a  state  other  than  the  one  in  which 
the  property  is  situated.  This  case  lias  an 
extended  case  note  discussing  jurisdictional 
questions  such  as  the  one  in  the  Instant 
case. 

In  the  case  of  Deseret  Irr.  Co.  v.  Mclntyre, 
16  Utah,  398,  52  Pac.  628,  which  case  is  an 
action  to  determine  the  rights  of  the  parties 
as  to  the  waters  of  a  stream  flowing  be- 
tween a  certain  dam  in  Santete  county  and 
the  canals  of  the  plaintiffs  in  Miller  county, 
and  for  a  perpetual  injunction  to  prohibit  the 
defendants  from  using  or  Interfering  with 
the  water  of  the  river  to  which  the  plaintiffs 
claim  to  be  entitled.  In  tills  case  it  was  held 
that  where  a  cause  of  action  arises  In  two  or 
more  counties  the  plaintiffs  may  elect  in 
which  county  they  will  bring  their  action, 
and  that  water  wrongfully  diverted  in  one 
county  to  the  Injury  of  plaintifls'  rights  in 
another  county  constitutes  one  cause  of  ac- 
tion.    , 

It  will  be  readily  seen  that  under  either 
of  the  sections  of  the  statutes  above  quoted, 
or  under  either  of  the  line  of  authorities 
cited  above,  the  plaintifTs  action  was  proper- 
ly brought  in  Fulton  county,  for  an  injury 
sustained  to  his  lands  in  that  county  by  a 
trespass  committed  in  Pulaski  county,  and  we 
hold  that  the  circuit  court  of  Fulton  county 
had  jurisdiction  of  the  action. 

[2]  Appellees  contend  that  the  complaint  is 
bad  for  the  reason  .that  it  fails  to  aver  that 
the  dam  as  constinicted  in  June,  1905,  and  re- 
constructed thereafter,  maintained  the  water 
level  of  the  lake  above  the  original  water 
level  of  the  lake  as  it  existed  prior  to  the 
time  when  the  water  therefrom  was  per- 
mitted to  find  its  own  way  out  of  the  lake 
into  the  drain  below.  But  it  is  averred  In 
the  complaint  that  30  or  40  years  prior  to 
the  time  of  this  action  the  state  established 
and  constructed  a  public  drain  as  an  outlet 
for  the  lake  Involved,  and  that  about  20  years 
prior  to  the  date  of  this  action  there  was 
established  by  the  decree  of  the  Pulaski  cir- 
cuit court  a  public  drain  extending  from  the 
west  end  of  Bruce  lake  substantially  along 
the  line  of  the  original  drain,  deepening  and 
widening  and  straightening  said  original 
123  N.E.— 42 


drain,  and  that  such  dredged  ditch  carried 
off  the  water  from  the  plaintifTs  lands  and 
drains  and  from  the  Overmyer  ditch,  and 
kept  the  level  of  said  lake  reduced.  The  stat- 
ute which  appellee  cites,  being  of  Acts  of 
1905,  p.  447,  and  in  force  March  6,  1905,  and 
being  section  6163,  Bums'  R.  S.  1914,  provides 
only  for  maintaining  the  water  level  of  the 
lake  at  its  established  level. 

This  level,  of  course,  was  the  level  at 
which  the  lake  was  left  by  the  construction 
and  reconstruction  bt  the  ditch  which  was 
the  outlet  for  the  lake,  and  it  was  this  level 
with  which  the  defendants  are  charged  wiOi 
having  interfered  by  the  construction  of  the 
dam  in  June,  1905,  and  by  the  reconstruction 
thereof  in  1910,  in  the  first  Instance  the 
water  in  said  lake  being  raised  from  12  to  18 
inches  above  said  established  level,  and  in 
the  second  to  a  height  of  12  inches  above  the 
height  occasioned  by  the  original  construc- 
tion. This  action  has  nothing  to  do  with  the 
level  of  the  lake  as  determined  by  its  natural 
outlet 

It  Is  specifically  averred  In  the  complaint 
that  the  public  drain  constructed  30  or  40 
years  before  this  action  was  commenced,  and 
reconstructed  about  20  years  before,  served 
as  the  outlet  for  the  lake  Into  the  Tippecanoe 
river,  and  that  the  dam  was  erected  at  the 
outlet  of  the  lake  and  adjacent  to  said  lake, 
and  though  appellees  contend  that  there  is  no 
averment  in  the  complaint  that  the  dam  as 
constructed  and  reconstructed  crossed  any 
ditch,  or  any  part  of  the  same  as  it  was  orig- 
inally constructed,  it  does  not  require  any 
serious  stretch  of  the  Imagination  for  us  to 
conclude  that  the  dam  constructed  at  the  out- 
let of  the  lake  was  constructed  across  such 
outlet,  which  was  the  ditch  Involved.  At  the 
time  of  the  construction  of  such  artificial  out- 
let to  the  lake,  it  was  not.  a  violation  of  law 
to  so  construct  it,  and  when  the  statute 
aforesaid  was  passed  it  only  provided  against 
a  disturbance  of  the  level  of  lake  as  estab- 
lished by  such  drainage.  Under  the  facts 
averred  in  the  complaint,  t^e  removal  of  the 
dam  would  not  reduce  the  level  of  the  lake 
below  that  which  had  been  established  by 
law,  and  therefore  such  removal  could  not 
be  a  violation  of  said  section  6163,  Burns'  R. 
S.  1914. 

[3]  Appellees  Insist  that,  under  the  aver- 
ments of  the  complaint,  the  nuisance  com- 
plained of  is  a  public  nuisance  only,  and  that 
therefore  it  can  only  be  abated  at  the  in- 
stance of  the  public;  but  while  the  averments 
of  the  complaint  are  sufficient  to  show  that 
the  conditions  growing  out  of  the  construc- 
tion of  the  dam  created  a  public  nuisance,  yet 
such  averments  also  show  that  such  condltioo 
constitutes  a  private  nuisance  to  the  appel- 
lant In  this,  that  his  and  his  family's  health, 
his  buildings  and  his  lands  have  been  Injured 
thereby,  and  it  Is  a  rule  of  law  that  where 
one's  property  is  Injured  by  a  nuisance  creut- 
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ed  by  anotber,  the  fact  that  the  nuisance  Is 
a  pnbllc  one  la  no  defense  In  an  action  for 
damages,  and  snch  person  can  sue  to  abate 
such  a  nuisance  If  he  thereby  sutfers  some 
special  injury  peculiar  to  himself.  Haller  v. 
Pine,  8  Blackf.  175,  44  Am.  Dec.  762;  bchel- 
ble  V.  Law,  65  Ind.  332 ;  Dwenger  v.  Chicago 
tc  G.  T.  Ry.  Co.,  08  Ind.  153;  Waltman  v. 
Bond,  94  Ind.  ^5;  Haggart  t.  Stehlin,  137 
Ind.  43,  35  N.  E.  997,  22  L.  R.  A.  577. 

[4]  The  appellees  contend  that  the  com- 
plaint fails  to  show  a  cause  of  action  against 
either  the  secretary  of  the  state  or  the  coun- 
ty board  of  health.  Instead  of  the  county 
board  of  health,  the  action  seems  to  be 
against  George  Thompson,  secretary  of  the 
board  of  health.  By  the  averments  of  the 
complaint,  the  charge  Is  that  the  original 
construction  was  by  "the  Railroad  Company 
and  the  other  defendants  herein,"  and  that, 
after  the  dam  was  washed  out  as  averred  in 
the  complaint,  the  defendants  rebuilt  it  in  a 
more  substantial  manner,  and  raised  the  dam 
12  inches  higher  than  It  ever  was  before. 
Appellees  say  that  the  court  Judicially  Imows 
that  the  secretary  of  the  state  board  of  health 
has  no  power  to  make  orders  for  the  board  of 
health,  and  that  he  la  only  one  member  of  the 
board.  If  he  had  authority  to  make  such 
orders,  and  he  made  them  in  the  dae  course 
of  his  .official  duties,  and  injury  resulted 
therefrom,  it  could  Iiardly  be  said  that  he 
would  be  liable  therefor ;  but  if  he  acted,  as 
api)ellees  contend,  wholly  without  authority, 
he  would  then  be  liable  for  every  such  act 
CMitrary  to,  or  in  excess  of,  the  authority 
conferred  upon  him  by  virtue  of  bis  official 
position.    29  Cyc  1441. 

[S]  Appellees  say  that  because  of  the  ac- 
quiescence of  the  appellant  in  the  nuisance 
alleged  to  have  been  created  by  the  appellees 
from  the  year  1910,  until  the  time  of  bi-inging 
this  action,  which  was  In  the  year  1914,  no 
injunction  should  now  be  entered;  but  it  la 
held  in  the  case  of  Merchants'  Mutual  Tele- 
phone Co.  T.  Hlrschman,  43  Ind.  App.  283- 
290,  87  N.  EX  238,  that  the  doctrine  of  ac- 


quiescence does  not  apply  to  a  nuisance  un- 
less it  has  continued  for  20  years. 

[t]  We  find  no  averment  in  the  complaint 
that  the  appellees  or  any  one  of  them  at  the 
time  of  the  commencement  of  this  action  had 
any  control  over  the  dam  in  question,  or  that 
they  were  at  said  time  maintaining  It  or  had 
any  right  to  destroy  it  or  molest  It.  Without 
such  averments  and  the  proof  thereof  we  do 
not  see  how  the  appellant  exx)ects  to  obtain 
the  equitable  relief  by  way  of  abatement  and 
Injunction  which  he  seeks  by  his  complaint 

In  Its  present  form  we  hold  that  the  com- 
plaint is  sufficient  for  the  recovery  of  dam- 
ages against  the  defendants,  but  that  It  is 
insufficient  for  the  equitable  relief  by  way  of 
abatement  and  Injimction  which  the  plaintiff 
seeks,  and  under  the  authority  of  Miller  v. 
Gates,  62  Ind.  App.  87,  112  N.  B.  538,  supra, 
we  hold  that  the  complaint,  although  Insuffi- 
cient for  injunctive  relief,  states  facts  suffi- 
cient to  entitle  the  plaintiff  to  a  Judgment  for 
damages,  and  therefore  It  v^rlil  withstand  the 
demurrer  for  want  of  facta.  The  demurrer  to 
the  complaint  should  have  been  overruled. 

The  Judgment  Is  reversed,  with  Instructions 
to  the  trial  court  to  overrule  the  demurrer  to 
the  complaint  and  for  further  proceedings. 


H.  LOHSB  CO.  V.  DUDDBNHAUSEN. 
(No.  10495.) 

(Appellate  Conrt  of  Indiana.    June  19,  1919.) 

Appeal  from  Indaatrial  Board. 

Proceeding  before  the  Indostrlal  Board  be- 
tween William  C.  Duddenhausen  and  the  H. 
Lohse  Company.  From  an  award  of  the  Board 
against  it,  the  H.  Lohse  Company  appeals. 
Award  affirmed,  with  penalty. 

J.  W.  Hutchinson,  of  IndianapoUa,  for  appel- 
lant. 


PER  .  CURIAM, 
per  cent  penalty. 


Award   affirmed,   with  5 
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(Cionrt  of  Appeals  of  New  York.    Jane  6^  1919.) 
1.  Saum    «=218i4— Passing  of  Title— En- 

DENCS. 

In  a  suit  by  the  bayer  of  a  stock  of  goods 
for  the  conversion  of  the  goods  by  the  seller, 
plaintiff's  evidence  held  at  least  to  raise  a  jury 
question  whether  the  title  had  passed  though 
the  purchase  price  was  to  be  paid  from  the 
proceeds  of  sale  by  the  buyer,  any  deficit  to 
be  made  up  by  the  buyer,  go  that  It  was  error  to 
dismiss  the  complaint  at  the  close  of  the  plain- 
tiff's evidence. 


2.  Sales   iSsslOO  —  Passirq  of  Tttlb  —  In- 
tent OF  Pasties. 
The  intent  of  the  parties  to  a  contract  for 
the  sale  of  a  stock  of  goods  in  bulk  as  to  tlie 
time  title  shall  pass  must  control. 

Chase,  Collin,  and  McLaughlin,  3J.,  dissent- 
ing. 

Appeal  from  Supreme  Court,  Appellate  DI- 
Tislon,  Third  Department. 

Action  by  George  W.  Groves  against  Guy 
S.  Warren.  A  Judgment  of  the  Trial  Term 
dismissing  the  complaint  at  the  dose  of  plain- 
tiff's case  was  afBrmed  by  the  Appellate  Di- 
vision (1T8  App.  Dlv.  333,  164  N.  Y.  Supp. 
026),  and  plaintiff  aiq;>eals.  Reversed,  and 
new  trial  ordered. 
Martin  S.  Lynch,  of  Oswego,  for  appellant 
Frederidc  B.  Hawkes,  of  Waverly,  for  re- 
spondent. 

CBANE,  J.  This  case  was  brought  to  re- 
cover the  value  of  property  consisting  of 
boots  and  shoes  taken  from  the  possession  of 
the  plaintiff  and  converted  by  the  defend- 
ant to  his  own  use. 

The  plaintiff  wais  a  resident  of  the  dty  of 
Buffalo,  where  he  was  trading  under  the 
firm  name  and  style  of  G.  W.  Groves  &  Oo. 
The  defendant  had  a  shoe  store  at  301  Broad 
street  in  the  viUage  of  Waverly,  Tioga  coun- 
ty, N.Y. 

These  parties  altered  into  a  business  trans- 
action by  which  the  plaintiff  claims  that  he 
purchased  all  of  the  defendant's  stodc  and 
took  the  same  into  his  own  possession.  The 
defendant  says  that  the  transaction  did  not 
amount  to  a  purchase  and  sale,  that  he  never 
parted  with  the  title  or  possession  of  his 
goods,  and  that  his  disposition  of  them  could 
not  have  amounted  to  a  conversion. 

At  the  end  of  the  plalntlfTs  case  the  trial 
Judge  dismissed  the  complaint,  and  the  Ap- 
pellate Division  has  affirmed  the  Judgment 
for  the  defendant  by  a  divided  court. 

[1]  The  documentary  evidence,  together 
with  the  testimony,  in  our  opinion,  establish- 
ed a  completed  sale  and  delivery  of  the  de- 
fendant's goods  to  the  plaintiff,  or  at  least 
presented  a  question  for  the  Jury  as  to  wheth- 
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er  or  not  there  had  been  sndi  an  executed 
nale.  To  present  the  reason  for  our  conclu- 
sion it  will  be  necessary  to  state  somewhat 
in  detail  the  transaction  between  the  parties. 
Groves  was  engaged  in  conducting  large 
sales  of  merchandise  or  in  buying  and  sell- 
ing stock  on  speculation.  Warren,  who  had 
been  conducting  a  retail  shoe  store,  wanted 
to  sell  out  and  close  up.  He  appealed  to 
Groves  as  a  means  to  this  end.  On  July  9, 
1915,  Warren  wrote  to  Groves: 

"I  received  letter  from  you  some  time  ago 
stating  that  you  bought  shoe  stock  and  put  on 
scde  now.  I  have  between  five  and  six  thou- 
sand dollar  Etock  that  I  want  to  sell  as  I  want 
to  go  out  of  business  as  I  have  too  much  other 
work  to  do.  •  •  •  •  Wliat  do  you  pay  for  en- 
tire stock?" 


Groves  answered  the  next  day  asking  for 
a  price  on  the  stock.  This  was  followed  by  a 
letter  from  Warren  beginning: 

'^onr  letter  at  hand  and  note  what  yon  say 
about  buying  my  stock." 

Then  follows  a  description  of  the  stock. 

On  the  20th  of  the  mouth  Groves  writes  a 
long  letter,  too  long  to  be  quoted  in  full,  the 
pertinent  part  of  which  runs  as  follows: 

"There  is  little  need  of  us  going  to  look  your 
stock  over  unless  you  would  be  willing  to  sell 
the  stock  to  us,  and  you  can  sell  it  to  us  if  you 
will  name  the  right  price,  but  you  will  have  to 
make  a  liberal  sacrifice  to  sell  it  to  us,  as  we 
buy  stocks  on  speculation  to  make  money  and 
not  with  a  view  of  continuing  on  with  your 
business.  If  we  bought  your  stock  we  would 
go  there,  start  our  own  sale  and  sell  the  stock 
all  out  right  where  it  is.  We  seldom  ever  move 
a  dollar's  worth  of  goods  away." 

Then  follows  a  statement  of  what  would  be 
done  in  case  Groves  sold  the  goods  on  com- 
mission for  Warren  instead  of  buying  his 
stock  outright.     He  says: 

"Our  terms  for  conducting  a  sale  are  10% 
commission  on  the  gross  sales,  that  is,  on  a 
small  stock  like  yours  and  you  to  pay  all  ex- 
penses connected  with  the  sale.  We  know  that 
we  advertise  to  pay  one-half  of  the  advertising 
expense  of  a  sale,  and  we  do,  but  we  do  not 
do.  it  on  such  a  small  stock  as  yours.  •  •  • 
We  are  inclosing  you  a  contract,  and  if  you 
will  sign  same  and  return  it  to  us  at  once,  we 
will  give  yon  quick  action." 

The  inclosed  contract  was  never  executed. 
On  August  3d  Groves  again  wrote  to  War- 
ren a  letter  in  which  he  said: 

"If  you  do  not  want  a  sale,  sell  ns  your  stock, 
or  let  us  get  up  the  advertising  matter  for  you 
to  operate  a  sale." 

Seven  days  later  Warren  answered  as  fol- 
lows: 

"I  have  received  several  letters  from  you  since 
I  wrote  you  about  my  stock.    Now  I  want  to 
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close  out  all  of  it,'aa  I  have  other  business  to 
attend  to,  but  do  not  want  to  put  on  sale,  as 
the  expense  is  too  much,  and  then  I  would  have 
some  stock  left  on  my  hand  and  my  stock  is 
all  good.  If  yon  want  it  I  will  sell  it  out  to 
you  and  then  you  can  do  as  you  please.  The 
store  could  be  had  as  long  as  you  want  at  the 
same  as  I  pay  for  it  and  will  close  it  out  to 
you  at  80  ct.  on  the  dollar,  and  I  cannot  see 
why  there  could  not  be  good  margin  for  you,  as 
the  stock  is  advancing  all  the  time.  Hoping  to 
hear  from  you  soon,  as  I  want  to  get  out  as 
soon  as  possible.  Perhaps  it  might  pay  you 
to  come  and  see  my  stock." 

Being  Impatient  to  sell,  and  not  receiving 
a  reply  to  this  letter,  Warren  again  wrote 
on  S^tember  2d,  saying  that  he  had  not 
heard  from  Groves  as  to  how  much  be  would 
give  blm  for  his  stock.  On  the  4th  Groves 
wrote  that  he  would  send  a  man  to  lo<&  over 
the  stock  the  following  week.  One  or  two 
other  letters  were  exchanged,  and  finally,  on. 
October  26tb,  Groves  made  a  proposition  to 
purchase  the  entire  stock.    He  wrote: 

"Now,  I  have  thought  your  proposition  all  ov- 
er and  have  decided  to  make  yon  one  more  prop- 
osition. We  will  give  you  70  cents  on  the  dollar 
for  your  stock.  *  •  •  If  you  accept  this  of- 
fer we  will  then  start  a  big  sale  of  that  stock 
and  we  will  pay  you  for  the  stock  with  the 
money  we  take  in  foe  the  goods  we  sell  during 
the  sale,  that  is,  the  goods  that  belong  to  you, 
and  we  to  pay  the  running  expenses  of  the 
sale,  which  means  c^erk  hire  and  advertising. 
If  tills  Is  satisfactory  to  yoa  we  are  ready  to 
do  businesa  It  would  seem  to  me  that  we  could 
turn  that  stock  into  money  inside  of  ten  days. 
In  fact,  we  feel  we  could  get  you  the  money 
that  would  be  due  you  from  the  stock  inside 
of  one  week." 

.  Thai  follow  these  very  Important  words: 

"If  you  do  not  feel  like  selling  us  your  stock 
«t  our  price,  you  may  feel  like  employing  our 
services  to  put  on  a  sale  for  you  with  a  view 
of  turning  your  stock  into  money,  and  if  you 
do  you  can  sign  the  contract  we  sent  you  July 
20th  and  we  will  carry  it  out" 

Three  days  later  Warren  closed  the  matter 
in  these  words  written  under  date  of  October 
29tb: 

"Well,  I  will  take  your  offer." 

There  can  be  but  one  condnslon  from  this 
correspondence.  Groves  made  two  proposl- 
tlons-^-one  to  purchase  Warren's  stock  out- 
right as  a  speculation ;  the  other  to  sell  War- 
ren's stock  for  him  on  a  10  per  cent  commis- 
sion basis,  Warren  to  pay  all  expenses.  The 
first  proposition  was  the  one  accepted. 

The  contract  was  thereupon  drawn  up  and 
executed  reading  as  follows: 

"Made  and  entered  into  this  10th  day  of 
December,  1915,  between  G.  W.  Groves  &  Co., 
of  Buffalo,  M.  Y.,  party  of  first  part,  and  Guy 
Warren,  of  Waverly,  N.  Y.,  party  of  second 
jpait,  witnesseth:     Party  of  first  part  agrees  to 


and  by  this  contract  does  purchase  of  party  of 
second  part  a  certain  stock  of  shoes  and  rub- 
bers, etc.  (not  including  fixtures),  at  inventory 
or  cost  from  manufacturers  or  jobbers  to  sec- 
ond party,  less  30  per  cent,  of  said  inventory 
or  cost  price,  except  a  certain  specified  few 
pairs  of  shoes  and  rubbers,  a  list  and  inventory 
of  which  is  attached  hereto,  and  party  of  sec- 
ond part  shall  receive  inventory  or  cost  for 
these  few  pairs,  being  stock  purchased  by  sec- 
ond party  during  last  part  of  30  days.  Party 
of  first  part  agrees  to  put  on  sale  of  above-men- 
tioned stock  in  the  store  of  second  party  at 
304  Broad  Street  and  party  of  second  part 
agrees  to  take  his  pay  in  the  following  manner : 
At  the  dose  of  each  day's  sale,  parties  of  first 
and  second  part  shall  count  up  and  check  the 
cash  taken  in  during  the  day,  and  party  of 
second  part  shall  keep  such  cash  until  he  shall 
have  received  the  amount  due  him  on  this  con- 
tract, and  in  case  sales  of  entire  stock  should 
not  equal  purchase  price  of  stock,  party  of  first 
part  agrees  to  make  up  said  difference  at  close 
of  sale.  Party  of  first  part  agrees  to  pay  the 
clerk  hire  and  advertising  expense  of  conduct- 
ing the  sale,  such  expenses  to  start  from  the 
time  the  inventory  is  completed.  Party  of  sec- 
ond part  by  this  agrees  to  give  his  services 
without  charge  until  his  claims  are  satisfied  and 
he  shall  have  received  all  his  money  due  him 
under  this  .contract,  and  also  to  give  possession 
of  store  without  charge  until  the  end  of  sale." 


An  Inventory  of  the  shoe  store  In  Waverly 
was  thereupon  made  by  Groves  and  his  em- 
ployes, and  sales  advertised  and  conducted 
until  Warren  had  received  $3,526.28  upon  the 
purchase  price  according  to  the  contract 
The  sales  began  on  the  IStb  of  December, 
going  somewhat  slower  than  bad  been  an- 
ticipated, so  that  the  stock  had  not  been  fully 
disposed  of  by  February  of  the  following 
year.  It  was  conceded  upon  the  trial  that 
the  inventory  value  of  the  stock  was  $5,901.- 
33.  The  purchase  price,  therefore,  being  70 
per  cent  of  this  amount,  equaled  $4,130.93,  and 
the  balance  due  the  defendant,  Warr«i,  at  the 
times  herein  mentioned  was  about  $606.70. 
On  February  28th  Warren,  over  the  protest  of 
Groves  and  his  representatives,  removed  the 
balance  of  the  goods  from  the  store  and  dis- 
poaeA  at  tb&aa.  These  were  valued  at  about 
$2,600. 

I  fall  to  appreciate  the  defendant's  position 
or  to  imderstand  how  he  considered  himself 
to  have  either  the  possession  or  title  to  these 
goods.  The  correspondence  we  have  read. 
Tlie  contract  Is  plain  and  direct  in  terms, 
and  the  acts  of  the  parties  under  it  speak  a 
completed  sale.  The  key  to  the  store  Warren 
delivered  to  Johnson,  the  plaintltTs  employ^ 
in  charge.  The  Inventory  made  up  was  dic- 
tated by  Guy  S.  Warren  and  was  headed, 
"George  W.  Groves,  Dfecember  10th ;"  that 
Is,  the  inventory  showed  the  property  of 
George  W.  Groves.  The  exx>enses  of  the 
sales  were  met  by  Groves;  the  defendant 
merely  paying  rent  tor  the  store.  When  the 
defendant   arranged   for   the   leasing   from 
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month  to  month,  he  told  Harry  W.  Enapp, 
the  agent,  that  he  had  sold  out  to  Groves. 

In  our  opinion  here  was  evidence  of  a 
completed  sale.  Warren  wanted  to  sell;  he 
accepted  an  offer  made  for  his  stock;  he 
turned  it  over  to  the  vendee  who  had  posses- 
sion for  the  purpose  of  resale  as  contemplated 
by  the  parties.  The  larger  part  of  the  pur- 
chase price  had  been  paid,  and  the  acts  and 
admissions  of  the  defendant  show  that  he  un- 
derstood that  his  goods  had  been  sold  to 
Groves.  We  can  thinlC'  of  nothing  that  the 
vendor  was  obliged  to  do  to  make  delivery 
complete,  and  the  only  thing  remaining  un- 
done by  the  vendee  was  the  payment  of  the 
balance  of  the  purchase  price.  In  fact,  by  the 
articles  of  agreement  he  had  'undertaken  to 
pay  the  difference  between  hU  purchase  price 
and  the  amount  received  from  the  auctlim 
sale  should  the  latter  not  equal  the  purcdiase 
price  which  Groves  had  agreed  to  pay.  This 
certainly  is  inconsistent  with  the  claim  that 
no  title  was  to  pass  until  the  sales  amounted 
to  the  purdiase  price. 

[21  The  rule  In  all  these  cases  is  that  it  Is 
the  intention  of  the  parties  which  must  con- 
trol. B.  8.  T.  F.  Co.  T.  Grant,  114  N.  Y.  40, 
21  N.  E.  40;  Burrows  v.  Whltoker,  71  N.  I. 
281,  27  Am.  Rep.  42.  It  Is  quite  evident  that 
an  executed  contract  of  sale  was  the  intention 
of  both  Groves  and  Warren.  When  the  terms 
of  a  sale  are  agreed  on  and  the  bargain  is 
struck,  and  everything  that  the  seller  is  to 
do  with  the  goods  is  complete,  the  contract  of 
sale  becomes  absolute  as  between  the  parties 
without  actual  payment  or  the  delivery  of 
the  property,  and  the  risk  of  accident  to  the 
goods  vests  In  the  buyer.  Groat  v.  Glle,  51  N. 
T.  431. 

We  have  in  this  case  more  than  mere  in- 
tention; we  have  the  parties  acting  and 
speaking  upon  the  assumption  of  a  completed 
sale. 

As  the  matter  stood  at  the  end  of  the 
plaintiffs  case  it  was  error  for  the  court  to 
dismiss  the  complaint.  In  our  opinion,  for 
the  reasons  above  stated,  Waren  had  sold 
his  goods  to  Groves,  and  was  not  Justified  In 
taking  them  back.  His  action  amounted  to 
a  conversion  of  them.  Only  one  side  of  this 
case  has  been  heard.  On  a  new  trial  evi- 
dence for  the  defendant  may  in  some  particu- 
lar contradict  or  modify  the  record  as  It  now 
stands,  and  we  do  not  desire  to  be  understood 
as  stating  that  upon  the  correspondence  and 
agreement  a  verdict  should  be  directed  for 
the  plaintiff.  It  may  be  that  the  intention  of 
the  parties  will  become  a  question  of  fact, 
and  that  the  Jury  must  pass  upon  It.  All 
we  hold  at  this  time  is  that  on  the  record  as 
tt  now  comes  before  us  the  complaint  should 
not  have  been  dismissed,  but  at  least  the  ques- 
tion whether  or  not  the  parties  intended  a 
completed  sale  should  have  been  submitted 
to  the  jury. 


The  Judgment  should  Be  reversed,  and  a 
new  trial  ordered ;  costs  to  abide  the  event. 

HISCOCK.  C.  J.,  and  CUDDBBAOK  and 
HOGAN,  JJ.,  concur. 
CHASE,  OOLUN,  and  McLAUOHLIN,  JJ., 

dissent. 

Judgment  accordingly. 


STRUZEWSKI  et  al.  v. 


(226  N.  T.  338) 
FARMERS'  FIRE 


INS.  CO. 

(Court  of  Appsals  of  New  York.    Blay  20, 
1919.) 

1.  Pleaoing    €=3248(5)    —    Auerdubnt    — 
New  Cause  of  Action. 

In  an  action  on  a  fire  policy,  it  was  error 
to  permit  plaintiff  to  amend  to  allege  an  oral 
contract  with  the  insurer,  through  its  agent, 
to  renew  bia  insurance  at  the  end  of  each  ex- 
piring three-year  period. 

2.  Insurance    «=>131(1)  —  Frax  Insubance 
— Obai.  Agbeement  to  iNBimK. 

An  agreement  to  insure  against  fire  need 
not  necessarily  be  in  writing. 

8.  INSUBANCK     «=3l45(2)   —  FiBE   InSUBAITOB 

— Atjthobitt  of  Aoent. 
Real  estate  broker,  also  agent  under  writ- 
ten appointment  for  a  fire  insurer,  held  unau- 
thorized to  make  an  oral  contract,  with  a  pnr- 
chaser  of  realty  through  him,  to  forever  renew 
a  fire  policy  at  the  expiration  of  successive 
three-year  periods. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  John  Struzewski  and  another 
against  the  Farmers*  Fire  Insurance  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appealed  to  the  Appellate  Division, 
which  affirmed  (179  App.  Div.  318,  166  N. 
Y.  Supp.  362),  and  defendant,  appeiils.  Re- 
versed, etc. 

Vernon  Cole,  of  Buffalo,  for  appellant 
Joseph  A.  Wechter,  of  Buffalo,  for  respond- 
ents. 

CRANE,  J.  The  plaintiff  was  the  owner  of 
a  two-story  frame  building  in  Depew,  N.  Y., 
which  he  had  purchased  through  Elwin  B. 
Rowley,  an  agent  in  the  real  estate  transac- 
tioa.  Rowley  was  also  in  the  insurance  busi- 
ness, and  in  behalf  of  the  plaintiff  insured 
this  house  in  the  Farmers'  Fire  Insurance 
Company  for  three  years  in  the  sum  of  $800. 
The  first  policy  was  dated  October  22,  1808, 
and  expired  on  the  same  day  of  the  month 
In  1906.  The  house  burned  down  on  October 
24,  1915,  and  this  action  was  commenced  "by 
the  plaintiff  to  recover  the  insurance,  on  the 
assumption  that  he  had  a  renewal  policy  for 
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three  years  from  October  22,  1915.  He  had 
no  such  policy;  his  last  renewal  having  ex- 
pired two  days  before  the  flre. 

His  complaint  alleged  a  cause  of  action 
upon  a  policy  of  Insurance,  as  though  It  had 
been  Issued  and  renewed  by  the  defendant, 
but  upon  the  trial  he  was  permitted  to  amend 
his  pleading,  so  as  to  allege  an  oral  contract 
with  the  defendant,  through  Its  agent,  Bow- 
ley,  to  renew  his  Insurance  at  the  end  of 
every  expiring  three-year  period. 

[1]  To  this  amendment  the  defendant's 
counsel  seriously  objected  as  wholly  chang- 
ing the  cause  of  action.  In  this  he  was  right 
The  case  of  Walrath  v.  Hanover  Plre  Insur- 
ance Oo.,  218  N.  Y.  220,  110  N.  B.  426,  de- 
cided'that  It  was  error  to  amend  a  complaint 
upon  the  trial  setting  up  an  agreement  to 
Insure  when  the  action  was  brought  upon  an 
executed  contract  of  insurance.  This  would 
of  Itself  require  a  reversal  of  the  plaintiff's 
Judgment,  but  we  pass  on  to  the  other  points 
which  we  deem  vital  to  any  recovery. 

The  plalntlirs  recovery  was  based  entirely 
upon  an  alleged  contract,  of  whidi  his  tes- 
timony furnishes  the  only  evidence,  and  is 
as  follows: 

"A.  When  I  got  the  title,  received  my  deed, 
I  want  to  get  fire  insurance,  too,  and  I  asked 
him  about  this  company,  that  is,  the  Farmers' 
Fire-insurance  Company,  and  he  says  it  is  the 
best  fire  insurance  what  he  knows.  He  says 
he  is  going  to  renew  it  every  time ;  he  says  he 
can  renew  it  every  three  years,  and  he  is  going 
to  send  it  to  me,  and  renew  it  every  three  years, 
and  send  it  up  to  me.  Q.  Did  he  say  in  what 
company  he  would  keep  you 'insured?  A,  Tes, 
sir.  Q.  In  what  company?  A.  The  Farmers' 
Fire  Insurance  Company." 

Thereafter,  at  the  expiration  of  the  policy, 
Bowl^  did  send  renewals  to  the  plalntifF 
through  the  mall  up  to  October  22,  19l5, 
when  he  failed  to  do  so  because,  as  he  said, 
the  plaintiff  had  moved  without  leaving  his' 
address.  In  our  opinion  the  plaintiff's  re- 
covery cannot  be  sustained,  for  the  reason 
that  there  is  no  evidence  that  Rowley  had 
any  authority  from  the  insurance-  company, 
as  its  agent,  to  make  such  a  broad  and  sweep- 
ing contract  for  the  future. 

The  authority  which  £awln  B.  Bowley  had 
to  act  for  the  Farmers'  Fire  Insurance  Com- 
pany was  contained  in  a  certificate  of  agency 
reading  In  part  as  follows: 

"This  certifies  that  Elwin  B.  Bowley,  of  De- 
pew,  county  of  Erie,  state  of  New  York,  is  here- 
by appointed  and  duly  constituted  as  agent  of 
the  Farmers'  Fire  Insurance  Company,  of 
York,  Pa.,  during  the  pleasiure  of  said  com- 
pany, and  as  such  agent  is  hereby  authorized 
and  empowered  to  receive  proposals  for  insur- 
ance against  loss  or  damage  by  fire,  and  coun- 
tersign and  issue  policies  of  insurance  and  re- 
newals in  the  city  of  Depew  and  vicinity,  to 
receive  money,  to  join  in  assignments  and  trans- 
fers and  indorsements  made  thereon,  and  to  do 
and  transact  all  business  and  duties  pertaining 


to  said  appointment  in  the  manner  and  form 
prescribed  from  time  to  time  by  the  company." 

[2]  There  is  nothing  here  to  indicate  that 
he  had  authority  to  bind  the  defendant  by 
oral  agreements  running  indefinitely  into  the 
future.  The  case  of  Sqnler  v.  Hanover  Fire 
Insurance  Co.  of  N.  Y.,  162  N.  Y.  652,  57 
N.  E).  93,  76  Am.  St  Bep.  349,  holds  that 
where  an  agent  has  power  to  Issue  a  renewal 
policy,  and  on  the  eve  of  expiration  agrees 
to  renew,  the  company  is  bound  by  such  an 
agreement.  .If  In  this  case  Bowley  bad 
agreed  to  renew  the  plaintiff's  policy  at  or 
near  the  time  of  expiration,  his  failure  so  to 
do  would  be  charged  to  the  company.  An 
agreement  to  Insure  need  not  necessarily  be 
In  writing.  Intematlonal  Ferry  Co.  v.  Amer- 
ican Fidelity  Co.,  207  N.  Y.  850,  101  N.  B. 
160. 

[3]  We  are  here,  however,  dealing  with  a 
question  of  authority  which  must  have  rea- 
sonable limitations,  and  we  find  nothing  in 
the  evidence  of  any  practice  or  custom  whldi 
would  Justify  an  ageht  In  binding  his  princi- 
pal by  an  oral  agreement  to  renew  a  policy 
at  the  expiration  of  every  three  years  with- 
out further  notice.  The  extent  to  which 
such  a  rule  would  carry  us  Is  illustrated  by_ 
the  charge  to  the  Jury  In  this  case  wherein 
the  court  said: 

"He  [the  agent]  should  ascertain  «ie  make 
some  attempt  to  ascertain  where  he  [the  in- 
sured] bad  moved  to,  and  not  let  a  valuable 
contract  expire  to  the  possible  loss  of  his  dient" 

The  agent  may  bind  himself  personally  to 
an  agreement  wbldi  would  not  be  binding 
upon  his  company,  and  in  this  case  the 
agent  did  this  very  thing.  He  was  Interested 
in  the  sale  of  the  house  to  the  plaintiff ;  he 
was  the  real  estate  agent,  and  agreed  with 
the  purchaser  that  he  (Rowley)  would  ke^ 
the  premises  Insured,  and  would  renew  It 
every  time.  This  was  his  individual  con- 
tract, and  not  that  of  the  defendant  He 
had,  as  we  have  already  stated,  no  authority 
to  make  an  9ral  contract  to  forever  renew 
the  policy  at  the  expiration  of  each  three- 
year  period  without  farther  notice.  The  ie> 
newals  are  expected  to  be  in  writing,  the 
same  as  the  original  policy  of  insurance,  and 
It  is  only  when  the  insured  relies  upon  the 
statements  of  an  agent,  made  within  the 
scope  of  his  authority,  that  the  company  may 
be  held  for  those  acts  which  the  agent  should 
have  performed,  but  failed  to  do.  An  im- 
mediate renewal,  or  an  agreement  to  issue  a 
renewal  policy  f<»'  one  about  to  expire,  upon 
which  agreement  the  Insured  relies,  is  an 
entirely  different  thing  from  an  agreement 
to  keep  premises  forever  insured  by  renewals 
for  years  to  come.  This  reasoning  is  in  line 
with  the.  authorities.  Shank  v.  Glens  Falls 
Insurance  Co.,  4  App.  Div.  516,  40  N.  Y. 
Supp.  14 ;  Wood  v.  Prussian  National  Insnr- 
ance  Co.,  99  W1&  497,  76  N.  W.  173;   Brown 
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T.  Dntctaess  County  Mutual  Insnnmce  Cd^ 
64  App.  Dlv.  9,  71  N.  Y.  Supp.  670;  Benner 
Yi  Fire  Assodation  of  PUladelpIila,  229 
Pa.  75,  78  Atl.  44,  140  Am.  St  Rep.  706; 
American  Central  Insurance  Co.  v.  Hanlln, 
148  Ky.  246,  146  S.  W.  418;  Underwood  v. 
Penn  Fire  Insurance  Co.,  1S4  N.  Y.  Supp. 
105. 

We  do  not  consider  the  case  of  Trustees  of 
the  First  Baptist  Church  v.  Brooklyn  Fire 
Insurance  Co.,  19  N.  T.  305,  an  authority  to 
the  contrary.  The  agreement  In  that  case 
was  apparently  made  by  the  company  Itself, 
and  tuToIved  no  question  of  an  agenf  s  au- 
thority. Besides,  the  plaintiff  offered  to 
prove  a  usage  of  the  defoidant  to  make  tot- 
bal  agreements  to  renew  polldee  until  fur- 
ther notice. 

For  these  reasons,  and  without  discussing 
the  other  questions  and  p<dntQ  which  have 
beeoi  raised,  the  judgment  In  this  case  must 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

CX)IiUN,  OUDDBBAOK,  CAKDOZO, 
POUND,  and  ANDBBWS,  JJ«  concur.  HIS- 
OOCE,  O.  3n  not  sitting. 

Judgment  reversed,  ete. 


(22C  N.  T.  45S) 
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(Court  of  Appeals  of  New  York. 
1919.) 


June  8, 


1.  Rkcbitino  Stolen  Goods  iC..;1    Guilt. 

Where  a  derk  in  the  transfer  department 
of  a  trust  company  feloniously  obtained  a  cred- 
it with  another  trust  company,  the  credit  be- 
longing in  fact  to  the  firm  defrauded,  a  woman 
who  received  from  the  clerk,  with  knowledge  of 
the  facts,  money  drawn  from  the  trust  com- 
pany against  the  credit,  was  guilty,  under  Pe- 
nal law,  {  130S,  of  receiving  stolen  goods. 

2.  Lakcent  <g=>15(l)  —  By  Clebk— Dbawino 
ON  False  Credit. 

A  clerk  of  a  trust  companw,  who  fraudu- 
lently obtained  possession  of  certificates  of 
stock,  forged  the  necessary  signatures  thereon, 
and  procured  a  loan  and  the  entry  of  a  credit 
with  another  trust  company  to  the  amount  of 
the  loan,  and  drew  on  sudi  credit,  committed 
larceny  as  to  the  amount  so  drawn. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  First  Department. 

Habeas  corpus  by  the  people  of  the  State  of 
New  York,  on  the  relation  of  Elizabeth  D. 
Brlggs,  against  John  J.  Hanley,  Warden,  eitc. 
From  an  order  of  the  Appellate  Division  (186 
App.  Dlv.  667,  173  N.  Y.  Supp.  693)  affirming 
an  order  of  the  Special  Term  sustaining  the 
writ  and  discharging  relator,  the  People  ap- 
peal.   Orders  reversed. 

Edward  Swann,  Dlst  Atty.,  of  New  York 
City  (Robert  C.  T^lor,  of  New  York  CJlty,  of 


counsel),  for  appellant    David  3.  Wagner,  of 
New  York  (31ty,  for  reapondent. 

McLAUGHUIiN,  J.  On  the  24th  of  July, 
1917,  upon  a  chaise  of  criminally  receiving 
stoloi  property,  the  relator  was  committed  by 
a  magistrate  of  the  dty  of  New  York  to  the 
dty  prison  to  answer  to  the  Court  of  General 
Sessions.  She  procured  a  writ  of  habeas  cor- 
pus, and  after  a  hearing  thereon  an  order 
was  .made  sustaining  the  writ  and  dlsdiarg-  ' 
ing  her  from  custody.  On  appeal  to  the  Ap- 
pellate Division  the  order  was  affirmed,  one 
of  the  justices  dissenting,  and  the  people  now 
appeal  to  this  court 

The  facts  upon  which  the  warrant  was  Is- 
sued for  the  arrest  of  the  relator,  and  upon 
which  she  was  held  to  await  the  action  of 
the  grand  jury,  were  not  controverted  upon 
the  hearing  which  resulted  in  her  discharge 
in  the  habeas  corpus  proceeding.  The  ques- 
tl<Hi  presented  on  this  appeal,  therefore,  is 
whether,  upon  such  facts,  the  magistrate 
erred  In  committing  the  relator. 

The  determination  ot  this  question  necessi- 
tates a.  statement  of  the  facts  involved  in  or 
Immediately  c<Mmected  with  relator's  arrest, 
commitment,  and  discharge.  In  this  connec- 
tion it  appeared  that  In  October  and  Novem- 
ber, 1913,  <»e  Foye,  who  was  a  clerk  em- 
ployed in  the  transfer  department  of  a  trpst 
company  In  the  dty  of  New  York,  fraudulent- 
ly obtained  i>ossesslon  of  and  forged  the  nec- 
essary signatures  to  certain  certlQcates  of 
stock  of  a  corporation,  by  means  of  which 
he  obtained  from  Clfaarles  T.  Brown  &  Co.,  of 
Philadelphia,  three  loans  aggregating  $100,- 
000.'  The  transaction  whidi  resulted  In  the 
loans  was  by  correspondence;  Foye  giving 
his  promissory  notes  and  putting  up  the 
forged  certificates  of  stock  as  collateral  se- 
curity for  thdr  payment  Charles  T.  Brown 
&  Co.,  upon  receipt  of  the  notes  and  certlfl- 
cates  of  stock,  paid  to  certain  banks  or  trust 
companies  in  Philadelphia  the  amounts  called 
for,  and  they  In  turn  telegraphed  their  cor- 
respondents in  New  York  to  place  sndi 
amounts  in  the  Knickerbocker  Trust  (Com- 
pany of  New  York  to  the  credit  of  Foye, 
whldi  they  did  by  means  of  checks  payable 
through  the  dearing  house.  When  the  trans- 
action was  completed,  Foye  thus  had  to  his 
credit  In  the  Knickerbocker  Trust  Company, 
by  reason  of  the  fraud  practiced  upon  Brown 
ft  Co.,  $100,000,  less  commissions  and  inter- 
est, and  this  Is  all  the  credit  he  had.  No 
other  moneys  were  ever  paid  to  the  trust  com- 
pany or  mingled  with  the  credit  thus  given. 
Some  time  prior  to  Foye's  obtaining  this  cred- 
it he  had  formed  an  acquaintance  with  the 
relator,  which  had  ripened  into  relations 
which  it  Is  unnecessary  to  state.  It  being 
sufficient  to  say  that  he  had  told  her  how  he 
could  "steal"  from  $10,000  to  $100,000,  but  to 
do  so  might  result  la  his  being  sent  to  prison. 
She  urged  him  to  do  it,  and  when  he  had  ob- 
tained the  loan  of  the  first  $10,000,  he  In- 
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formed  her.  Slie  congratnlated  Um  on  bl8 
•nccess  and  suggested  that  they  tiope  to  Cal- 
Uomla.  This  he  declined  to  do  until  he  had 
gotten  "some  more  o£  this  easy  money."  He 
told  her  he  expected  to  get  In  the  neighborhood 
of  a  quarter  of  a  million  dollars,  and  where 
and  how  easy  it  would  be  to  get  It.  After  he 
had  obtained  the  loans  of  $100,000,  he  told 
her  he  had  given  his  wife  $20,000  to  protect 
her  in  case  he  were  arrested,  and  she  there- 
upon suggested  that  he  also  give  her  $20,000 
•  to  protect  her  In  case  of  his  arrest  There- 
upon he  agreed  to  give  her  $20,000  to  open  a 
bank  account  and  later  to  invest  in  stocks 
and  a  further  sum  of  $1,000  for  expenses  and 
clothing  for  her  use  on  their  prospective  trip 
to  California.  Having  obtained  the  credit 
in  the  trust  company  In  the  manner  Indicated 
tot  nearly  $100,000,  he  drew  a  check,  payable 
to  his  own  order,  on  the  trust  company  for 
$26,000,  which  amount  was  paid  to  him.  He 
then  telephoned  the  relator,  they  met  at  a 
restaurant,  and  he  told  her  he  had  drawn  out 
$25,000  of  the  "easy  money,"  $21,000  of  whidi 
he  had  in  an  envelope  in  his  pocket  for  her. 
After  having  lunch  they  entered  a  taxtcab 
for  the  purpose  of  going  to  the  Astor  Trust 
Oompany,  where  she  was  to  deposit  the  mon- 
ey under  the  name  of  Elizabeth  B.  Austin. 
On  the  way  to  the  trust  company  she  asked 
to  see  the  money.  He  took  It  out  of  the  en- 
velope, showed  it  to  her,  counted  It,  and 
then  gave  It  to  her,  telling  her  how  to  deposit 
it  and  after  doing  so  to  meet  him  at  a  place 
designated.  She  entered  the  trust  company, 
made  the  deposit  as  directed,  subsequently 
met  him  at  the  time  and  place  agreed  upon, 
and  exhibited  to  him  the  passbook  of  the 
trust  company  with  the  $21,000  credited 
thereon.  Shortly  thereafter  Poye  was  ar^ 
rested  on  a  warrant  Issued  In  the  common- 
wealth of  Pennsylvania,  extradited  to  that 
state,  and  convicted  of  fraudulently  making 
a  written  instrument,  for  which  he  was  sen- 
tenced to  a  term  of  from  five  to  ten  years  in 
the  state  penitentiary. 

[1]  The  facts  presented  before  the  magis- 
trate clearly  and  unmistakably  demonstrated 
that  the  relator  knew  when  Foye  gave  her  the 
$21,000  mentioned  that  it  was  a  part  of  his 
credit  In  the  trust  company,  obtained  through 
his  fraud  upon  Brown  &  Co.  Did  the  relat- 
or's receiving  this  money,  with  such  knowl- 
edge, constitute  receiving  stolen  prc^erty 
within  the  meaning  of  the  statute?  I  have 
no  doubt  it  did.  The  statute  (Penal  Law 
[ConsoL  Laws,  c.  40]  S    1B08)  provides  that: 

"A  person,  who  buys  or  receives  any  stolen 
property,  or  any  property  which  has  been 
wrongfully  appropriated  in  such  a  manner  as 
to  constitQte  larceny  according  to  this  article, 
knowing  the  same  to  have  been  stolen  or  so 
dealt  with,  or  who  corruptly,  for  any  money, 
property,  reward,  or  promise'  or  agreement  for 
the  same,  conceals,  withholds,  or  aids  in  con- 
cealing or  withholding  any  property,  knowing 
the  same  to  have  been  stolen,  or  appropriated 
wrongfully  in  such  a  manner  as  to  constitate 
larceny  under  the  provisions  of  this  artiele,  if 
much    mlsappropriatioa    has    been    committed 


within  the  state,  whether,  such  property  were 
80  stolen  or  misappropriated  within  or  without 
the  state,  *  *  *  is  gnBty  of  criminallT  re- 
ceiving sndi  property.    •   •    •»• 

Her  act  in  receiving  the  money  and  ai^ro- 
prlatlng  It  to  her  own  use  brought  her  fair- 
ly within  the  meaning  of  the  statute.  In 
criminal  as  well  as  civil  cases  the  law  looks 
to  substance,  and  not  to  form.  Thus  it  has 
been  held  in  civil  cases  that  whisky  made 
from  com  wrongfully  and  unlawfully  taken 
from  the  owner  may  be  seized  by  him  (Sils- 
bury  v.  McCoon,  8  N.  Y.  379, 63  Am.  Dec.  SOT)  ; 
that  the  owner  of  negotiable  secnritiea  stolen 
and  afterwards  sold  by  the  thief  may  follow 
and  claim  the  proceeds  In  the  hands  of  the 
f^onions  taker,  or  his  assignee  with  notice 
(Newton  v.  Porter,  69  N.  Y.  133,  25  Am.  Hep. 
162) ;  that  where  money  is  obtained  from  an- 
other by  fraud  and  felony,  the  wrongdoer  ob- 
tains no  title,  and  the  owner  may  reclaim  It 
if  found  in  the  possession  of  the  wrongdoer, 
or  he  may  follow  it  into  the  hands  of  any  pei^ 
son  who  received  it  without  consideration,  or 
with  notice  of  the  fraud  by  which  the  same 
was  obtained ;  that,  if  such  money  be  depos- 
ited in  a  bank,  it  still  remains  the  money  of 
the  owner,  the  bank  being  a  mere  depository, 
and,  while  it  so  remains,  the  owner  can  com- 
pel the  bank  to  restore  it  to  him  (Stephens  t. 
Board  of  Education,  79  N.  T.  1^  85  Am. 
Rep.  611;  Tradesman's  Bank  t.  Herrltt,  1 
Paige,  302;  Mechanics'  Bank  t.  Ltevy,  3 
Paige,  606;  PenneU  v.  DefTell,  4  De  Gex,  M. 
ft  O.  372). 

In  the  present  case,  when  the  facts  are 
stripped  of  legal  Action  as  to  the  Identity  of 
money,  .the  transaction  amounted  to  this: 
Foye,  by  means  of  a  felonious  act  practiced 
upon  Brown  ft  Co.,  obtained  a  credit  in  the 
Knickerbocker  Trust  Company.  This  credit, 
however,  as  between  him  and  Brown  &  CJo., 
belonged  to  the  latter.  It  was  a  stolen  credit, 
and  money  drawn  from  the  trust  company  by 
reason  of  it  was  stolen  money.  People  v. 
Lammerts,  164  N.  Y.  137,  68  N.  EJ.  22 ;  People 
V.  Dimick,  107  N.  Y.  13,  14  N.  Bl  17a  The 
m<Sney,  in  fact,  belonged,  not  to  him,  but  to 
Brown  ft  Co.  (Rothschild  v.  Mack,  116  N.  Y. 
1,  21  N.  B.  726),  who  could  have  retaken  the 
same  from  him  or  any  other  iierson  who  took 
the  same  with  notice. 

[2]  When  Foye  drew  $25,000  from  the  trust 
company,  he  committed  a  larceny.  When  the 
rdator  accepted  $21,000  of  the  same  money, 
knowing  it  had  been  stole^  she  was  guilty  of 
receiving  stolen  property,  and  the  magistrate 
did  not  err  in  committing  her  to  await  the 
action  of  the  grand  jury. 

The  orders  of  the  Appellate  Division  and 
Special  Term  should  therefore  be  reversed, 
the  writ  of  habeas  corpus  dismissed,  and  the 
relator  remanded  to  the  custody  of  the  de- 
fendant 

CHASE,  OOLUN,  CDDDBBAGK,  HOOAN. 
and  CRANE,  JJ.,  concur. 
HISCOCK,  C.  J.,  not  voting. 

Ordered  accordingly. 
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SAME  T.  BAXBS. 

(Supreme  Judicial  Court  of   Massachuaetts. 
Suffolk.     June  26,    1919.) 

1.  Teusts  €=179— CoNDTJcrr  or  Tbttstekb— 
Standabd  of  Oood  Faith  and  Discbetion. 

Good  faith  and  sound  dfscretion,  as  those 
terms  should  be  understood  by  reasonable  men 
of  good  judgment,  are  the  standard  by  which 
the  conduct  of  trustees  is  to  be  measured. 

2.  Tbubts  <S=>217(4)— DtJTT  of  Tbusteb— In- 

VEBTUENT. 

Though  some  investment  of  trust  funds  in 
certain  securities  might  be  justified,  a  dispro- 
portionate amount  of  the  total  should  not  be 
embarked  in  a  single  kind  of  stock  or  bonds. 

3.  Trusts  <S=>217(4)— Investmsnt  of  Funds 
— Phopbimt. 

Investment  of  trust  fands  in  preferred 
shares  of  the  Sfassachusetts  Electric  Compa- 
nies in  February,  1903,  held  not  improper  and 
unwarranted  as  matter  oi  law. 

4.  TBtrsTS  <S=»217(4)— Investment  of  Fdnds 
— Pabtnebship. 

Investment  of  trust  funds  in  preferred 
shares  of  the  Massachusetts  Electric  Compa- 
nies, a  trust  owning  controlling  stock  interests 
in  various  public  utilities,  was  not  unwarranted 
as  a  matter  of  law,  even  if  the  electric  com- 
panies' trust  was  a  partnership. 

6.  Tbusts  4s»217(4) — Investment  of  Funds 
— Retention  of  Falling  Shabes. 
Trustee's  retention  of  shares  in  the  Massa- 
chusetts Electric  Companies,  and  failure  to  sell 
tfaem  before  the  end  of  his  period  of  accounting, 
held  not  improper  as  matter  of  law  under  all 
the  circumstances,  though  the  market  had  been 
faUiug. 

Report  from  Supreme  Judicial  Conrt,  Suf- 
folk County. 

Petltioa  by  Benjamin  Kimball,  trustee  un- 
der the  will  of  Mary  Bates,  for  allowance  of 
bis  account,  opposed  by  Harriet  A.  Whitney 
and  by  Mary  E.  Bates.  From  a  decree  allow- 
ing the  modified  first  account^  opponents  ap- 
pealed to  the  Supreme  Judicial  Court.  On 
r^>ort  by  a  single  justice  for  the  considera- 
tion of  the  Full  Court  Decree  of  probate 
court  affirmed. 

John  Noble,  of  Boston,  for  appellants. 

Warner,  Stackpole  &  Bradlee,  of  Boston 
(John  Q.  Palfrey  and  Howland  Twombly, 
both  of  Boston,  of  counsel),  for  appellee. 


RUQO,  C.  J.  These  are  two  appeals  from 
a  decree  of  the  probate  court  allowing  an  ac- 
count of  a  trustee  under  the  will  of  Mary 
Bates.  The  matters  now  in  controversy  re- 
late to  certain  aspects  of  the  propriety  of  an 
investment  made  by  the  trustee  in  February, 
1903,  of  a  part  of  the  principal  of  the  trust 
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In  so-called  preferred  shares  of  the  Massa- 
chusetts Electric  Companies  at  the  market 
price  then  prevailing,  and  to  the  retention  of 
this  investment  to  the  end  of  the  period  of 
the  account  in  1917.  The  case  comes  before 
us  by  report  upon  agreed  facts.  The  facts 
now  pertinent  to  the  decision  are  that  the 
Massachusetts  Electric  Companies  was  an 
unincorporated  association  organized  and 
existing  under  a  written  instrument  entitled 
"Agreement  and  Declaration  of  Trust,"  dat- 
ed in  June,  1899.  The  general  features  of 
this  agreement  were  similar  to  those  which 
have  come  before  the  court  in  numerous  cas- 
es. Property  is  transferred  to  trustees,  who 
hold  the  legal  title  to  all  the  assets  belong- 
ing to  the  trust  and  exercise  the  exclusive, 
management  and  control  of  it  under  the 
terms  of  the  agreement.  Ortiflcates  of  part 
ownership,  resembling  shares  of  stock  in  a 
corporation,  are  issued  to  those  who  are  the 
ultimate  owners  of  the  property.  See  Pea- 
body  T.  Treas.  &  Recvr.  General,  215  Mass. 
129,  102  N.  E.  435,  and  cases  there  collected, 
and  Kennedy  v.  Hodges,  215  Mass.  112,  114, 
102  N.  E.  432. 

The  Massachusetts  Electric  Companies  ac- 
quired all  or  a  large  and  controlling  majority 
of  the  capital  stock  of  thirty-six  street  rail- 
way and  electric  light  corporations  in  Massa- 
chusetts, Rhode  Island  and  New  Hampshire. 
"The  companies  were  merged  from  time  to 
time  and  in  1906  consisted  of  the  Boston  & 
Northern  Street  Railway  Company,  the  Old 
Colony  Street  Rail-way  Company,  and  the 
Hyde  Park  Electric  Light  Company.  Prior 
to  1912  the  stock  of  the  Hyde  Park  Electric 
Light  (Company  was  sold  and  the  two  other 
companies  were  merged,  and  the  name  of  the 
consolidated  (x>mpany  was  changed  to  the 
Bay  State  Street  Railway  Company,  of  which 
the  Massachusetts  Electric  Companies  owned 
substantially  all  the  common  stock,  being  a 
large  and  controlling  majority  of  all  the 
stock.  The  Massachusetts  Electric  Compa- 
nies did  not  act  as  an  operating  company  ex- 
cept through  Its  control  of  the  subsidiary 
corporations,  which  operated  the  properties 
in  question.  The  business  of  the  Massachu- 
setts Electric  Companies  consisted  of  holding 
the  stock  of  the  subsidiaries  and  supervising 
their  management  by  means  of  stock  control, 
and  assisting  in  their  financing.  •  *  • 
Previous  to  February  26,  1903,  a  large  num- 
ber of  trustees  in  Ma88a(>husetts  had  invest- 
ed trust  funds  in  the  preferred  shares  of  the 
Massachusetts  Electric  Cktmpanies  and  held 
those  investments  on  that  date.  Before  mak- 
ing the  investment  in  question,  the  trustee 
made  reasonable  Inquiry  among  bankers  and 
brokers  to  ascertain  how  they  regarded  the 
investment,  and  received  favorable  opinions. 
He  acted  in  entire  good  faith  and  so  far  aA 
the  financial  and  general  business  conditicms 
and  prospect  of  earnings  of  the  Massachu- 
setts Electric  Companies  and  of  the  prop- 
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ertles  controlled  by  It  were  concerned  there 
was  then  no  reason  to  believe  the  Inyestment 
to  be  otherwise  than  financially  sound." 
Regular  dividends  out  of  earnings  at  the  rate 
of  4  per  cent  per  annum  were  paid  on 
these  shares  to  and  Including  July  1,  1901. 
After  that  none  were  paid  until  January, 
1909,  and  since  July  1,  1910,  in  general  they 
have  been  paid  at  the  rate  of  2  per  cent 
In  1912  an  issue  of  new  preferred  shares  %vas 
made  to  take  up  17%  per  cent  of  dividends 
then  accumulated.  The  market  value  has 
much  diminished. 

[1]  The  rule  of  law  in  this  commonwealth 
governing  the  conduct  of  trustees  in  the  in- 
vestment  of  the  principal  of  their  funds  was 
stated  in  these  words  in  1830  in  Harvard 
College  V.  Amory,  9  Pick.  446,  461 : 

"All  that  can  be  required  of  a  trustee  to  in 
vest  is,  that  he  shall  conduct  himself  faithfully 
and  exercise  a  sound  discretion.  He  is  to  ob- 
serve how  men  of  prudence,  discretion  and  in- 
telligence manage  their  own  affairs,  not  in  re* 
gard  to  speculation,  but  in  regard  to  the  per- 
manent disposition  of  their  funds,  considering 
the  probable  income  as  well  as  the  probable 
lafety  of  the  capital  to  be  invested." 

Good  faith  and  soun^  discretion,  as  these 
terms  ought  to  be  understood  by  reasonable 
men  of  good  judgment,  were  thus  made  the 
standard  by  which  the  conduct  of  trustees  is 
to  be  measured.  That  is  a  comprehensive 
principle.  It  is  wide  in  its  scope.  It  is  not 
limited  to  a  particular  time  or  a  special 
neighborhood.  It  Is  general  and  inclusive, 
so  that  while  remaining  itself  fixed,  it  may 
continue  to  be  a  safe  guide  under  new  finan- 
cial institutions  and  business  customs,  chang- 
ed commercial  methods  and  practices,  altered 
monetary  usages  and  investment  combina- 
tions. It  avoids  the  inflexibility  of  definite 
classification  of  securities,  it  disregards  the 
optimism  of  the  promoter,  and  eschews  the 
exuberance  of  the  speculator.  It  holds  fast 
to  common  sense  and  depends  on  practical 
experience.  It  is  susceptible  of  being  adapt- 
ed to  whatever  conditions  may  arise  in  the 
evolution  of  society  and  the  progress  of  civil- 
ization. Although  more  liberal  to  Investing 
trustees  than  the  law  of  some  states  and 
countries,  it  has  frequently  been  rea£Qrmed 
and  never  doubted  in  this  jurisdiction. 
Lovell  V.  Minot,  20  Pick.  116,  32  Am.  Dec. 
206;  Brown  t.  French,  125  Mass.  410,  28 
Am.  Rep.  254;  Pine  v.  White,  175  Mass.  585, 
590,  56  N.  E.  967;  Green  v.  Crapo,  181  Mass. 
55,  62  N.  E.  956;  Corkery  v.  Dorsey,  223 
Mass.  97,  101,  111  N.  E.  795. 

[2]  In  the  application  of  this  rule  to  vary- 
ing facts  it  often  has  been  held  that,  while 
some  investment  of  trust  funds  In  certain 
securities  might  be  justified,  a  disproportion- 
ate amount  of  the  total  ought  not  to  be  em- 
barked in  a  single  kind  of  stock  or  bonds. 
Dickinson,  Applt,  152  Mass.  184,  25  N.  E.  09, 
9  L.  R.  A.  279;  Davis,  Appeal  of,  183  Mass. 
499,  67  N.  E.  604.  That  particular  point  is 
not  within  the  present  report  and  therefore 


Is  not  before  us.  Several  cases  have  arisen 
where  the  facts  showed  improper  invest- 
ments In  improvements  upon  real  estate. 
Brlgham  v.  Morgan,  185  Mass.  27,  09  N.  E. 
418;  Warren  v.  Pazolt,  203  Mass.  328,  89  N. 
E.  381.  In  Taft  v.  Smith,  186  Mass.  81,  70 
N.  E.  1031,  a  second  mortgage  upon  real  es- 
tate, and  in  Thayer  v.  Dewey,  185  Mass.  68. 
69  N.  E.  1074,  land  In  another  state  were 
held  not  improper  investments  as  matter  of 
law  upon  the  facts  disclosed.  It  was  decid- 
ed in  Klnmonth  v.  Brlgham,  5  Allen,  270,  27». 
that  the  investment  in  a.  trading  partnership 
could  not  be  sanctioned. 

The  precise  point  reported  for  our  deter- 
mination is  "whether  the  organization  of  the 
Massachusetts  Electrio  Ck>mpanies  was  such 
on  February  26,  1903,  that  the  investment  of 
any  portion  of  the  trust  funds  in  Its  prefer- 
red i^ares  was  as  matter  of  law  improper." 
Put  in  another  way,  it  is,  whether  a  finding 
that  such  Investment  was  proper  as  matter 
of  fact  must  be  pronounced  wrong  as  matter 
of  law.  The  form,  of  the  report  imports  a 
finding  of  all  facts,  so  far  as  the  facts  can 
go,  in  ftivor  of  the  investment. 

[3]  Tested  by  the  standard  established  by 
our  law,  it  cannot  quite  be  said  that  in  Feb- 
ruary, 1903,  the  investment  of  any  portion 
of  trust  funds  in  preferred  shares  of  the 
Massachusetts  Electric  Companies  was  im- 
proper and  unwarranted  as  matter  of  law. 

It  might  have  been  found  from  the  na- 
ture of  the  properties  held  by  the  companies, 
the  character  of  the  agreen^ent  and  the  gen- 
eral purposes  of  the  so-called  trust,  that  it 
was  designed  as  a  permanent  investment, 
that  the  combination  In  a  single  owner- 
ship of  the  stock  of  so  many  different  put^ 
lie  service  corporations  covering  such  ex- 
tent of  territory  and  serving  as  matter  of 
common  knowledge  numerous  populous  com- 
munities, was  expected  to  equalize  fluctua- 
tions of  earnings  and  to  stabilize  the  rate  of 
dividends.  The  corporations  whose  securi- 
ties were  held  were  not  In  process  of  con- 
struction but  were  completed  properties  in  ac- 
tual operation.  The  extent  of  their  earnings 
is  not  shown,  but  regular  payments  in  way  of 
dividends  were  made  until  a  considerable 
period  after  the  present  investment  was 
made.  The  form  in  which  the  case  is  pre- 
sented to  us  warrants  and  even  requires  the 
assumption  that  the  earning  power  of  the 
public  service  corporations  whose  securities 
were  owned  had  been  sufficiently  tested  so 
that  at  the  time  of  the  Investment  prudent 
and  sagacious  men  of  experience  made  pnr- 
diases  of  these  shares  for  permanent  hold- 
ing. 

[4]  In  the  light  of  the  agreed  facts  and  the 
form  of  the  report  it  is  not  necessary  to  de- 
termine whether  the  agreement  and  declara- 
tion of  trust  constituted  a  partnership 
among  the  shareholders  as  in  Williams  v. 
Boston,  208  Mass.  497,  94  N.  E.  808;  Frost  v. 
Thompson,  219  Mass.  360,  106  N.  E.  1009 
(see  Dana  t.  Treasurer  &  Beceiver  General, 
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227  Mass.  562, 116  N.  S.  941),  or  a  trust  as  In 
WUllaius  T.  Milton,  215  Mass.  1,  102  N.  E. 
355,  where  most  of  the  earlier  cases  are  re- 
viewed. Assuming  for  the  purposes  of  this 
decision  that  it  was  a  partnership  does  not 
raider  the  Investment  unwarranted  as  mat- 
ter of  law.  On  that  asstunptlon  it  was  a 
partnership  of  a  peculiar  kind.  It  was  not 
an  ordinary  business,  commercial  or  trading 
partnership.  The  nature  of  Its  authorized 
Investments  seemingly  removed  it  as  far  as 
possible  from  the  common  incidents  of  a  co- 
partnership adventure.  Apparently  It  was 
guarded  as  fully  as  was  practicable  from 
inoculative  features  and  the  oscillations  of 
value  incident  to  varying  conditions  of  trade. 
TThere  is  nothing  In  the  record  to  indicate 
that  the  amount  of  shares  issued  exceeded 
a  conservative  valuation  of  the  securities 
owned.  The  rights  of  the  shareholders  were 
carefully  guarded  by  the  terms  of  the  agree- 
ment. Their  responsibility  was  reduced  to 
a  minimum  so  far  as  i>ossible  by  written 
statement  of  obligations.  It  was  expressly 
stated  that  the  trustees  had  no  iwwer  to  bind 
the  shareholders  personally.  All  persons 
dealing  with  the  trustees  were  confined  by  the 
agreement  to  the  property  of  the  so-called 
trust  to  the  exoneration  of  shareholders. 
See  Hussey  v.  Arnold,  185  Mass.  202,  204,  70 
N.  B.  87;  Williams  v.  Boston,  208  Mass.  497, 
^1,  94  N.  E.  808;  Carr  v.  Leahy.  217  Mass. 
438,  440,  105  N.  E.  445;  Band  v.  Farquhar, 
226  Mass.  91,  96,  115  N.  B.  286.  It  was  re- 
quired of  the  trustees  to  stipulate  in  every 
obligation  into  which  they  might  enter  that 
the  shareholders  should  not  be  held  liable 
personally.  Whatever  may  be  held  ultimate- 
ly as  to  the  force  and  effect  of  those  terms 
in  the  trust  agreemait,  they  manifest  an  ef- 
fort 'to  reduce  the  liability  of  the  sharehold- 
ers to  the  lowest  limit.  In  any  event,  such 
liability  01  shareholders  was  not  greater 
than  the  liability  of  stockholders  in  manufac- 
turing corporations  at  the  time  the  invest- 
ment was  made,  which  was  before  the  court 
In  Harvard  College  v.  Amory,  9  Pick.  446. 
See  Child  v.  Boston  ft  Falrhaven  Iron 
Works,  137  Mass.  516,  50  Am.  Rep.  328,  for 
an  historical  review  of  our  statutes  respect- 
ing stockholders'  liability  for  debts  of  the 
ooriwration.  The  exercise  of  sound  judgment 
and  good  faith  and  a  strict  compliance  with 
the  terms  of  the  agreement  by  the  trustees 
would  have  a  strong  tendency  to  relieve  the 
shareholders  from  all  responsibility.  The 
kind  of  corporations  in  which  the  trustees 
were  to  hold  stock  were  chiefly  and  primarily 
public  service  corporations  operating  mainly 
in  this  commonwealth,  and  of  corporations 
incidental  to  or  furnishing  supplies  to  such 
public  service  corporations.  The  law  of  this 
commonwealth  for  many  years  has  made  pro- 
vision for  careful  supervision  of  the  issue  of 
stocks  and  bonds  of  public  service  corpora- 
tions to  the  end  that  such  securities  may  rep- 
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resent  only  honest  Investment  necessary  for 
valuable  use  to  the  public. 

The  agreed  facts  show  that  good  faith  and 
sound  discretion,  measured  by  the  prevailing 
practice  of  men  of  experience  and  good  Judg- 
ment in  such  taatters,  was  exercised  in  mak- 
ing the  investment  here  assailed.  That  is  the 
standard  as  established  by  the  authorities 
to  which  reference  has  been  made.  Giving 
due  weight  to  all  the  considerations  affecting 
the  trust  agreement,  no  sufficient  reason  ap- 
pears for  declaring  the  investment  unwar- 
ranted. The  case  is  close,  but  falls  within 
the  rule  of  Harvard  College  v.  Amory,  abi 
supra. 

[6]  The  retention  of  these  shares  and  the 
failure  to  sell  them  before  the  end  of  the 
period  of  accounting  cannot  be  pronounced 
Improper  as  matter  of  law  under  all  the  cir- 
cumstances. The  decision  of  the  question 
whether  to  sell  an  investment  of  trust  funds 
on  a  falling  market  is  a  perplexing  one. 
The  agreed  facts  are  that  "except  in  so  far 
as  the  propriety  of  retaining  the  investment 
was  affected  by  the  character  of  the  organi- 
zation in  contemplation  of  law,  there  was 
nothing  In  the  future  outlook  for  the  Massa- 
chusetts Electric  Companies  and  its  subsidia- 
ries which  required  the  trustee  as  matter  of 
sound  discretion  to  dispose  of  the  shares." 
The  case  upon  this  point  is  governed  In  prin- 
ciple by  Bowker  v.  Pierce,  130  Mass.  262. 

Decree  of  probate  court  affirmed. 


(233  Mass.  2S8> 
DRISOOLI.  V.  BOSTON  ELEVATED 
BY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  24, 1019.) 

Stbeet   RAiLBOAns   4s»^(4)  —  IiTJUBixa   on- 

TbAOK— LlAB  rLTTT. 

Where  a  pedestrian  started  to  cross  a  well- 
lighted  street,  not  fiear  a  crosswalk  in  front  of 
a  troUey  car  moving .  about  10  miles  an  hoar, 
60  to  75  feet  away,  and  the  motorman  rang  his 
gong  and  braked  the  car  down  to  4  or  5  milea 
an  hour,  doing  all  he  could  to  stop,  the  street 
railway  was  not  liable  for  the  death  of  the  p«- 
destrian,  when  struck  by  the  comer  of  the  car 
without  walking  in  front  of  it. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty ;  Lloyd  E.  White,  Judge. 

Action  by  Julia  B.  Drlscoll,  administra- 
trix, against  the  Boston  Elevated  Railway 
Company,  resulting  in  directed  verdict  for 
defendant  On  report  to  the  Supreme  Judi- 
cial Court  Judgment  for  defendant  on  the 
verdict 

Herbert  A.  Kenny,  of  Boston,  for  plalntlfl. 
Fletcher  Ranney  and  Thomas  Allen,  Jr., 
both  of  Boston,  for  defendant 
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PER  CURIAM.  This  la  an  action  to  re- 
cover damages  for  the  death  of  John  Walsh. 
The  evidence  in  its  aspect  most  farorable  to 
the  plaintiff  tended  to  show  that  on  a  clear 
November  evening  the  deceased  started  to 
cross  a  well-lighted  Boston  street,  not  near  a 
stopping  place  for  cars  or  crosswalk,  when  a 
trolley  car  of  the  defendant,  properly  lighted 
and  then  proceeding  at  about  10  miles  an 
hour,  was  50  to  76  feet  away.  The  motor- 
man  sounded  his  gong  repeatedly  and  was 
seen  to  be  "working  his  brake  handle."  "The 
car  slowed  down  to  about  4  or  6  miles  an 
hour."  The  deceased  paid  no  attention  to  the 
car  and,  without  walking  in  front  of  it,  came 
into  collision  with  its  forward  corner.  The 
car  stopped  within  4  or  5  feet.  The  testimo- 
ny of  the  motormau  was  that  he  ."shut  ofF 
the  power  •  •  •  and  threw  over  the  re- 
verse lever,  and  put  on  a  notch  or  two  of 
power,  at  the  same  time  putting  on  his  brake. 
•  •  *  As  soon  as  his  reverse  was  set  he 
eased  his  brake  a  little,  to  give  the  reverse  a 
chance  to  work.  *  •  •  When  going  for- 
ward you  have  first  to  overcome  the  forward 
motion  of  the  wheels  before  they  will  revolve 
backward.  He  did  all  he  could  to  stop  the 
car,  but  did  not  have  space  enough." 

It  is  manifest  that  as  matter  of  law  there 
was  no  evidence  to  warrant  a  verdict  for  the 
plalniiff.  Boyle  v,  Worcester  Consolidated 
Street  Railway,  231  Mass.  184,  120  N.  E.  398, 
Anger  v.  Worcester  Consolidated  Railway, 
231  Mass.  163,  120  N.  E.  399,  and  decisions 
collected  In  each  opinion;  Pigeon  v.  Massa- 
chusetts Northeastern  Street  Railway  Co., 
230  Mass.  392,  119  N.  E  762. 

Judgment  for  defendant  on  the  verdict 


(233  Mass.  210) 

EASTERN   FUR  &    SKIN  CO.   v.   STERN- 
FEU)  et  al. 

(Supreme  Jadicial  Court  of  Massachusetts. 
Suffolk.     June  23,  1019.) 

1.  Oabkishhsnt  «=3205  —  Cladi  to  Pbop- 

KBTT. 
In  an  action  of  contract,  begun  by  trustee 
process,  an  alleged  trustee  rightly  called  the 
attention  of  the  court  to  the  claim  of  a  bank 
to  certain  property  in  Its  hands  as  trustee, 
and  it  was  proper  to  admit  the  bank  as  a 
claimant 

2.  OABNISHMEIfT  9=>110— TkUSTXK  AS  STAXX- 
HOLDER. 

An  alleged  trnstee  is  merely  a  stakeholder, 
and  has  no  further  interest  in  the  proceeding 
when  once  plaintiff  and  all  claimants  of  the 
property  trusteed  are  before  the  court,  except 
to  see  that  he  is  put  in  no  worse  position  by 
reason  of  the  trustee  proceeding  than  he  would 
have  been  if  it  had  not  been  instituted. 

8.  Garrishiient  $=>204— Motion  bt  Olaik- 

ANT  FOB  DISCHABQE  Of  TBtTBTEB. 

Claimant  of  trusteed  property  rightly  was 
permitted  to  move  that  the  trustee  be  discharged 


on  its  answers,  not  being  precluded  from  show- 
ing there  was  no  fund  in  the  hands  of  the  al- 
leged trustee. 

4.  Gabmishioeitt  «=3l44 -> Answkb  or  Tkus- 

TXB. 

In  trustee  proceedings,  on  motion  *o{  a 
claimant  for  discharge  of  the  trustee  on  its  an- 
swers, such  answers,  based  somewhat  on  hear- 
say and  on  information  and  belief,  but  made 
fairly,  were  entitled  to  consideration. 

6.  Gabnishmknt  ®=3l48— Facts  Stated  bt 
Tbustee— Conclusiveness. 
Assertions  concerning  facts  stated  by  the  trus- 
tee merely  on  information  and  belief  do  not  bind 
plaintiff,  or  prohibit  him  frmn  showing  the  facts. 

6.  Gabnishhent  «s>165  —  Dischabge  of 
Trustee. 
In  an  action  of  contract  wherein  a  ware- 
house company  was  trusteed,  held  that,  on  its 
answers,  such  trustee  should  have  been  dis- 
charged on  motion  of  a  claimant,  such  answers 
showing  a  transfer  of  the  receipts  representing 
the  trusteed  property  prior  to  the  attachment. 

Exceptions  from  Superior  Court,  Suffolk 
County;  WUliam  Cashing  Walt,  Judge. 

Action  by  the  Eastern  Far  &  Skin  Company 
against  Henry  Stemfeld  and  others  to  recov- 
er from  defendants  a  balance  alleged  to  be 
due  for  goods  sold  to  them,  resulting  in  an 
order  allowing  the  motion  of  adverse  claim- 
ant, the  Tradesmen's  National  Bank,  for 
discharge  of  the  trustee,  and  plaintiff  excepts. 
Exceptions  overruled,  and  order  affirmed. 

W.  K.  Waterhouse  and  6.  I*  Mayberry, 
both  of  Boston,  for  plaintiff. 
R.  G.  Dodge,  of  Boston,  for  claimant 

RUGG,  C.  J.  This  is  an  action  of  contract 
The  defendants  are  nonresidents,  upon  whom 
no  personal  service  has  been  made.  The 
Lynn  Storage  Warehouse  Company,  amongst 
others,  was  summoned  as  trustee.  It  filed  an 
answer  to  the  effect  that  it,  bad  no  goods, 
effects,  or  credits  of  the  principal  defendants 
In  its  hands  at  the  time  of  the  service  of  the 
writ.  It  answered  certain  interrogatories 
propounded  by  the  plaintiff.  Thereafter  the 
Tradesmen's  National  Bank  of  Philadelphia 
was  admitted  as  a  claimant,  in  its  own  right 
and  adversely  to  the  plaintiff,  to  certain  goat 
skins  in  the  hands  of  the  warehouse  company. 

The  answers  to  Interrogatories  showed 
that  the  principal  defendants  stored  with  the 
warebouse  company  certain  goat  skins  in 
July,  1017,  and  nonnegotlable  warehouse  re- 
cdpts  were  Issued  to  them;  that  "about  noon 
on  October  4,  1917,  somebody  purporting  to 
act  for  Sternfeld,  Weil  &  Co.  requested  that 
receipts  for  the  lots  of  goatskins,  heretofore 
referred  to,  be  sent  to  the  Tradesmen's  Na- 
tional Bank  of  Philadelphia,  and  upon  being 
informed  that  the  warehouse  would  not  do 
this  until  the  outstanding  receipts  had  been 
surrendered,  an  appointment  was  made  to 
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meet  D.  J.  Monagban,  manager  of  the  ware- 
house, at  1:16  p.  m.  The  appointment  was 
kept  at  1:15  p.  m.";  "an  agent  purporting  to 
come  from  Stemfeld,  Well  &  Co.  surrendered 
the  receipts  saying  that  the  skins  represented 
thereby  were  transferred  to  the  Tradesmen's 
National  Bank  of  PlUladelphia,  and  requested 
warehouse  receipts  covering  such  goatskins 
be  Issued  to  said  Tradesmen's  National  Bank 
of  Philadelphia;"  that  new  warehouse  re- 
ceipts in  the  name  of  the  Tradesmen's  Na- 
tional Bank  were  Issued  and  it  has  paid  stor- 
age charges  to  the  warehouse  company.  The 
precept  in  the  present  action  was  served  upon 
the  warehoifse  company  as  an  alleged  trustee 
at  50  minutes  past  4  o'clock  on  the  afternoon 
of  the  same  day.  The  bank  as  claimant 
moved  that  the  warehouse  company  be  dis- 
charged as  trustee.  No  evidence  was  intro- 
duced by  any  party  except  the  trustee's  an:| 
swer  and  its  answers  to  mterrogatories  and 
the  case  was  heard  on  these  alone. 

[1, 2]  The  alleged  trustee  rightly  called  tb« 
attention  of  the  court  to  the  claim  of  the 
bank  to  the  property  In  question.  It  was 
proper  to  admit  the  bank  as  a  claimant 
Wardle  v.  Briggs,  131  JMass.  518.  The  aUeged 
trustee  Is  merely  a  stakeholder  and  has  no 
further  interest  In  the  proceeding,  when  once 
the  plaintiff  and  all  the  claimants  are  before 
the  court,  except  to  see  that  be  is  put  in  no 
worse  position  by  reason  of  the  trustee  pro- 
ceeding than  he  would  have  been  if  it  had  not 
been  Instituted.  Cavanaugh  r.  Merrimac  Hat 
Co.,  213  Mass.  384,  100  N.  E.  662. 

[3]  The  claimant  rightly  was  permitted  to 
move  that  the  trustee  be  discharged  on  its 
answers.  A  claimant  la  not  precluded  from 
showing  that  there  is  no  fund  In  the  bands  of 
the  alleged  trustee.  This  point  is  settled  by 
Wilde  V.  Mabaney,  183  Mass.  455,  67  N.  B. 
337,  62  L.  B.  A.  813,  where  earlier  cases  are 
reviewed. 

[4-6]  On  the  answers  of  the  trustee,  it  was 
discharged  rightly.  Its  answers  were  based 
somewhat  upon  hearsay,  upon  Information 
and  belief.  Such  answers  when  made  fairly 
are  entitled  to  consideration  in  a  proceeding 
like  the  present  D'ay  t.  Sears,  111  Mass.  154, 
156 ;  Seward  v.  Arms,  145  Mass.  195, 13  N.  B. 
487;  Cox  V.  Central  Vermont  Railroad,  187 
Mass.  596,  602,  73  N.  El.  887.  Assertions  con- 
cerning facts  stated  by  the  trustee  merely 
upon  information  and  belief  do  not  bind 
the  plaintiff,  or  prohibit  him  from  show- 
ing the  facts.  Mertland  v.  Little,  137  Mass. 
339,  341.  The  plaintiff  did  not  seek  to  In- 
troduce further  evidence  on  the  point  wheth- 
er the  apparent  transfer  of  the  goat^ins 
to  the  claimant  was  colorable  or  genu- 
ine. In  the  absence  of  any  evidence  beside 
that  which  was  disclosed  by  the  answers  of 
the  trustee,  the  trustee  ought  to  have  been 
discharged.  Jordon  Marsh  Co.  v.  Hale,  219 
Mass.  495,  107  N.  B.  357.    Manifestly  there 


are  numerous  legitimate  transactions  where- 
by the  bank  might  have  become  the  owner  of 
the  property,  even  though  not  retaining  all 
the  while  the  possession  of  it  People's  Na- 
tional Bank  v.  Mulholland,  224  Mass.  448,  451, 
113  N.  E.  365;  s.  c,  228  Mass.  152,  165,  117 
N.  B.  46,  and  cases  collected. 

Exceptions  overruled. 

Order  disharging  trustee  afiSrmed. 


(233  Mass.  281)  . 
ORBACH  V.  PARAMOU^JT  PICTURES 
CORPORATION. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.     June  25,  1919.) 

1.  Dauaoes  i3b>176— Bvidbncb  of  PBorm. 

In  an  action  by  a  motion  picture  exhibitor 
for  breach  of  contract  to  famish  him  "star" 
films,  plaintiff's  evidence  of  his  net  profits  dur- 
ing the  period  involved  was  admissible. 

2.  Dauaoes  €=5>208(1)  —  Loss  or  PaoFira— 
Questions  fob  Jubt. 

In  an  action  by  a  motion  picture  exhibitor 
for  damages  for  breach  of  contract  to  furnish 
I  "star"  films,  evidence  held  not  as  matter  of 
law,  to  afford  no  satisfactory  basis  on  which  a 
jury  would  be  warranted  in  finding  more  than 
nominal  damages  on  account  of  loss  of  profits. 

3.  Dauagks  €=9218— Instbuotion  — Lose  of 
Pbofub. 

In  an  action  by  a  motion  picture  exhibitor 
for  breach  of  contract  to  furnish  him  "star" 
films,  an  instruction  that  in  determining  plain- 
tiff's damages  the  jury  should  consider  the  pos- 
sibility that,  the  contract  might  have  been  ter- 
minated under  a  clause  providing  for  termina- 
tion on  notice  held  sufficiently  favorable  to  de- 
fendant which  never  exercised  its  option  thus 
to  limit  Its  liability,  but  expressly  repudiated 
the  existence  of  any  contract 

4.  Dauaoes  €=5118  —  Ooktraot  to  Fxjbnibh 
Pictubes— Pbovision  as  to  Teemihation— 
constbxjction. 

Where  a  contract  to  furnish  "star"  motlrai 
pictures  provided  that  either  party  by  notice  by 
registered  mail  within  10  days  after  the  exhibi- 
tion of  any  picture  might  limit  the  contract  to 
one  additional  picture,  and  on  delivery  of  sndi 
additional  picture  the  contract  would  terminate 
as  if  the  picture  were  the  last  contemplated, 
such  contract  did  not  give  the  party  famishing 
pictures  the  alternative  to  repudiate  its  con- 
tract from  the  beginning,  or  to  perform  it  in 
part  and  to  permit  it  in  either  event  to  confine 
the  exhibitor's  damages  to  the  loss  occasioned 
by  nonperformance  of  the  alternative  least  ben* 
eficial  to  him. 

Exceptions  from  Superior  Court,  Middlesex 
County;  Loranns  B.  Hitchcock,  Judge. 

Action  by  Samuel  Orbach  against  the  Para- 
mount Pictures  Corporation.  Verdict  for 
plaintiff,  and  defendant  excepts.  Bzceptions 
overruled. 
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Defendant's  refused  requests  for  rulings 
follow: 

(1)  On  all  the  evidence  the  defendant  is  en- 
titleid  to  a  verdict. 

(2)  The  plaintiff  has  not  established  that  a 
contract  had  been  approved  and  executed  by  an 
authorized  officer  of  the  defendant  company. 

(6)  If  a  contract  for  the  delivery  of  motion 
pictures  is  for  a  given  period  bnt  could  be  can- 
celed at  any  time,  by  either  party,  which  can- 
cellation to  take  effect  after  the  delivery  of  two 
pictures,  then  the  valne  of  the  contract  is  lim- 
ited to  two  pictures. 

(7)  If  the  jury  shall  find  that  the  contracts  be- 
tween the  parties  had  been  completed,  they  shall 
find  that  the  same  were  for  the  delivery  of  two 
pictures  under  each  contract  which  by  their 
terms  contained  the  option  of  cancellation  by 
either  party  after  the  delivery  of  two  pictures. 

(8)  If  the  jury  finds  that  the  contracts  were 
executed  by  the  defendant,  then  notice  by  the 
defendant  to  the  plaintiff  on  June  27,  1917,  that 
his  contracts  had  been  rejected  for  the  delivery 
of  pictures  must  be  construed  as  a  limitation  of 
the  contracts  to  the  delivery  of  two  pictures 
only  under  each  contract,  and  the  defendant 
would  be  liable  only  for  the  nondelivery  of  two 
pictures  for  three  days  each  under  eadi  con- 
tract 

(9)  If  the  jury  shall  find  that  the  contracts 
were  executed  by  the  defendant  company,  then 
the  damages,  if  any,  must  be  limited  to  the  fail- 
ure to  deliver  the  pictures  of  the  several  stars 
in  the  aggregate  for  36  days  or  6  weeks. 

(12)  If  the  jury  finds  that  the  contracts  had 
been  executed  by  the  defendant,  then  the  fact 
that  the  plaintiff  brought  suit  on  September  14, 
1917,  shows  an  admission  on  the  part  of  the 
plaintiff  that  the  defendant  had  exercised  its 
option  to  limit  its  contract  to  two  pictures, 

(17)  If  the  jury  finds  that  the  contracts  had 
been  completed  between  the  parties,  then  there 
is  no  satisfactory  basis  of  comparison  on  which 
to  reckon  the  profits,  if  any,  which  might  have 
been  received  by  the  plaintiff  if  the  defendant 
had  fulfilled  the  contract. 

(18)  There  are  too  many  dements  of  uncer- 
tainty and  conjecture  to  make  it  safe  to  rely 
on  evidence  such  as  the  plaintiff  offered. 

(21)  If  on  all  the  evidence  the  jury  shall  find 
that  there  was  a  contract  between  ^e  plaintiff 
and  defendant,  then  the  plaintiff  is  entitled  to 
nominal  damages  only  for  the  breadi  of  the 
same. 


Qna,  Howard  &  Rogers,  Albert  S.  Howard, 
and  Bennett  Silverblatt,  all  of  Lowell,  for 
plalntlfF. 

Bates,  Nay,  Abbott  &  Dane  and  Max  L. 
Levenson,  all  of  Boston,  for  defendant, 

DB  COUROT,  J.  The  plaintiff,  who  owned 
and  operated  the  Owl  Theater  in  Lowell, 
seeks  to  recover  damages  from  the  defendant, 
a  distributor  of  motion  picture  films,  for 
breach  of  six  written  contracts.  Under  these 
agreements  the  defendant,  during  the  year 
beginning  S^tember  1.  1917,  was  to  release 
a  certain  number  of  films  or  plays.  In  which 
designated   well-known   'Stars''   enacted   the 


leading  rOIe,  and  to  license  the  plaintiff  to 
exhibit  one  copy  of  the  films  at  his  theater 
for  three  successive  days,  at  a  specified  price. 
The  defendant  now  concedes  that  there  was 
evidence  which,  If  believed,  warranted  the 
jury  in  finding  that  the  alleged  contracts  wexe 
executed  and  delivered.  No  films  were  ac- 
tually furnished,  the  defendant  contending 
at  the  trial  that  no  contract  was  executed. 
This  disposes  of  the  first  and  second  re- 
quests for  rulings,  dealing  with  the  issue 
of  liabiUty. 

While  admitting  that  the  plaintiff  is  en- 
titled to  prevail,  the  defendant  strongly  nrg- 
es  that  the  evidence  of  loss  sustained  by 
the  plaintiff  by  reason  of  the  breach  of  con- 
tract was  too  remote  and  speculative  to 
sustain  a  verdict  for  more  than-  nominal 
damages.  The  trial  judge  in  instructing  the 
jury  as  to  the  general  rule  applicable  adopt- 
ed the  following  language  of  this  court  in 
Lowrie  V.  Castle,  225  Mass.  37,  61.  113  N.  XL 
206,  210: 

"Prospective  profits  may  be  recovered  in  an 
appropriate  action  when  the  loss  of  them  ap- 
pears to  have  been  the  direct  result  of  the  .wrong 
complained  of  and  when  they  are  capable  of 
proof  to  a  reasonable  degree  of  certainty. 
They  need  not  be  susceptible  of  calculation  with 
mathematical  exactness,  provided  there  is  a  suf- 
ficient foundation  for  a  rational  conclusion. 
*  *  *  Bnt  such  damages  cannot  be  recovered 
when  they  are  remote,  speculative,  hypothetical, 
and  not  within  the  realm  of  reasonable  cer- 
tainty." 


There  was  evidence  that  at  the  time  when 
the  defendant  repudiated  Its  contracts  and 
refused  to  fncnlsh  the  films  which  it  control- 
led, and  which  were  of  moving  picture  "stars" 
especially  pc^ular  with  theatrical  patroos, 
it  was  too  late  for  the  plaintiff  to  secare 
adequate  substitutes  for  the  coming  theatri- 
cal year,  and  that  as  a  natural  result,  and 
one  presumably  within  the  contemplation  of 
the  parties,  the  audiences  attracted  to  the 
Owl  Theater  were  diminished  in  number  and 
the  income  correspondingly  reduced.  Speak- 
ing accurately,  such  loss  would  be  the  ordi- 
nary damage  consequent  on  the  defendant's 
failure  to  furnish  the  pictures  as  agreed, 
rather  than  a  loss  of  "special  profits." 

[1, 2]  In  proving  the  loss  he  sustained,  the 
plaintiff  offered  evidence  (1)  of  the  net  profits 
of  his  theater  during  the  period  involved,  and 
(2)  of  what  the  net  profits  probably  would 
have  been  during  that  period  if  the  defendant 
bad  carried  out  its  contracts.  As  to  (1)  he 
presented  a  detailed  report  of  the  gross  re- 
ceipts from  September  1,  1917,  until  he  sold 
out  his  theater  in  March,  1918,  and  it  could 
be  found  that  he  obtained  all  the  Income  he 
reasonably  could.  The  actual  expenses  dur- 
ing this  period  were  $250  a  week  for  film 
service,  and  $250  for  other  exiienses.  Plainly 
this  was  competent.    As  to  (2)  the  exx)enses 
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of  mnnlsg  tbe  theater  If  the  plalntUf  had 
obtained  the  defendant's  pictures  would  not 
differ  from  those  actually  incurred,  except 
in  the  larger  sum  to  be  paid  for  films,  which 
Item  could  readily  be  ascertained.  The  only 
uncertain  element  to  be  established  was  the 
probable  additional  income  which  would 
have  accrued  if  the  plaintiff  had  been  allowed 
to  exhibit  the  films  spedfled  in  the  contracts. 
On  that  issue  he  showed  the  gross  receipts  of 
his  theater,  week  by  week,  during  the  preced- 
ing year,  as  well  as  after  September  1, 
1917,  thus  indicating  what  his  theater,  lo- 
cated and  ai^ointed  as  it  was,  could  earn 
even  with  pictures  of  a  grade  inferior  to 
Paramount  films.  Loughery  v.  Huxford,  206 
Mass.  324,  92  N.  B.  328;  Nelson  Theater  Ck>. 
▼.  Nelson,  216  Mass.  80,  102  N.  E.  826.  Most 
significant  was  the  evidence  that  the  Mer- 
rlmac  Square  Theater,  situated  on  a  side 
street  in  the  same  dty,  while  exhibiting 
these  same  Paramount  pictures,  and  at  the 
very  time  that  the  defendant  had  contracted 
-to  let  the  plaintiff  have  them,  drew  crowded 
houses  and  people  were  turned  away.  This 
theater  had  a  larger  seating  capacity  than 
the  Owl,  and  was  subject  to  the  same  con- 
ditions and  competition.  There  was  also  evl> 
d&ace  that  the  patronage  of  a  theater  depends 
on  the  particular  "star"  who  is  being  exhibit- 
ed, that  the  Paramount  had  the  "finest  stars," 
as  compared  with  those  of  other  companies, 
and  that  the  contracts  contemplated  "first 
run"  pictures,  that  is  pictures  which  never 
before  had  been  exhibited  in  Lowell.  Unlike 
cases  such  as  Todd  v.  Kcane,  167  Mass.  157,  45 
N.  B.  81,  we  cannot  say  as  matter  of  law  that 
the  evidence  afforded  no  satisfactory  basis 
on  which  a  Jury  would  be  warranted  in 
finding  more  than  nominal  damages.  We 
find  no  error  In  the  refusal  to  give  the  de- 
fendant's requests  numbered  17,  18  and  21 
and  no  exception  was  taken  to  the  Judge's 
charga  Weston  v.  B.  &  M.  R.  R.,  190  Mass. 
298,  76  N.  BX  1050,  4  L.  R.  A  (N.  S.)  569,  112 
Am.  St  Rep.  330,  6  Ann.  Gas.  825 ;  Gagnon  v. 
Sperry  &  Hutchinson  Co.,  206  Mass.  547,  92 
N.  E.  761;  Neal  v,  Jefferson,  212  Mass.  617, 
99  N.  E.  334,  41  I<.  R.  A.  Qi.  S.)  387,  Ann. 
Caa.  1913D,  205 ;  Kelson  Theater  Co.  v.  Nel- 
son, supra;  Barry  v.  N.  T.  Holding  &  Con- 
struction Co.,  226  Mass.  14,  114  N.  B.  953. 

[3,4]  The  remaining  requests  are  based 
upon  paragraph  "tenth"  in  the  several  con- 
tracts, which  reeds:  "either  party  to  this 
agreement  may,  by  notice  by  regfistered  mail, 
given  within  ten  days  after  the  exhibltloa  of 


any  picture  of  said  series  in  the  exhibitor's 
theater,  limit  this  contract  to  one  additional 
picture,  and  upon  the  delivery  for  exhibition 
of  said  additional  picture,  this  contract  will 
terminate  with  the '  same  effect  as  if  said 
picture  were  the  last  of  the  series  above  re- 
ferred to."  The  trial  Jpdge  Instructed  the 
Jury  that  In  determining  the  plaintiff's  loss 
they  should  take  into  consideration  this  pos- 
sibility that  his  contract  might  be  terminat- 
ed. It  seems  to  us  that  this  was  sufficient- 
ly favorable  to  the  defendant  By  the  ex- 
press terms  of  the  mutual  cancellation  pro- 
vision die  option  was  to  be  applicable  only 
after  the  exhibition  of  at  least  one  picture 
under  the  contract;  and  after  notice  by  reg- 
istered mail,  within  ten  days  after  such  ex- 
hibition, of  the  decision  to  limit  the  contract 
to  one  additional  plctora  As  matter  of  fact 
the  defendant  never  exercised  Its  option  to 
thus  limit  Its  liability.  On  the  contrary,  it 
expressly  repudiated  the  existence  of  any 
contract  See  R.  H.  White  Co.  v.  Remick  & 
Co.,  198  Mass.  41,  49,  84  N.  E.  113.  When 
at  the  trial  it  contended  for  the  first  time 
that  the  plaintifTs  damages  must  be  limited 
to  the  failure  to  deliver  for  three  days  two 
pictures  under  each  of  the  six  contracts 
in  suit,  the  Option  had  continued  in  existence 
during  the  entire  contract  year  without  any 
attempt  by  the  defendant  to  exercise  it  See 
WhlHng  V.  Price,  172  Mass.  240,  61  N.  B. 
1084,  70  Am.  St  Rep.  262.  The  Jury  well 
might  believe  that  if  the  defendant  had  once 
begun  the  delivery  of  pictures  under  its  con- 
tract acting  In  good  faith  and  in  accordance 
with  sound  business  Judgment,  in  all  prob- 
ability It  would  have  furnished  the  full  meas- 
ure of  performance  under  the  contract,  as 
being  most  profitable  to  itself  in  the  dream- 
stances.  %eirs  V.  Union  Drop  Forge  Co.,  180 
Mass.  87, 90, 61 N.  B.  826 ;  Randall  v.  Peerless 
Motor  Car  Co.,  212  Mass.  362,  380,  99  N.  B. 
221.  We  do  not  construe  said  paragraph  10 
as  giving  the  defendant  the  alternative  to 
repudiate  Its  contract  from  the  beginniag,  or 
to  perform  it  in  part,  and  to  permit  it  in 
either  event  to  confine  the  plaintUTs  damages 
to  the  loss  occasioned  by  the  nonperformance 
of  the  alternative  least  beneficial  to  him. 
See  1  Sedgwick  on  Damages  (9th  Ed.)  U 
421,  424a :  Watson  v.  Russell,  149  N.  X.  388, 
44  N.  B.  161.  It  provided  the  defendant 
with  an  option  which  it  never  exercised,  and 
which  It  cannot  now  exercise  after  repudiat- 
ing the  contract  in  its  entirety. 
Exceptions  overruled. 
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OARDOZA   et  al.  ▼.  LEVBRONL 

(Supreme  Judicial  Court  of  MassachusettB. 
Suffolk.    June  26,  1919.) 

1.  Gifts    <s=»33(2)  —  Ircomfleie   Out   of 

mortoaoe. 

Where  a  mortgagee  intended  to  absolTe  the 
mortgagors  from  future  payments  and  to  make 
a  gift  to  them  of  the  note  and  mortgage,  but 
this  intent  was  never  carried  out,  and  the  note 
remained  in  the  possession  of  the  mortgagee'^ 
agent,  there  was  no  completed  gift,  and  the 
mortgage  is  enforceable  against  the  mortgagors, 
who  cannot  successfully  ask  for  its  cancellation. 

2.  Trusts  <S=s>  80^^(1)— Gbeatior—Aots  and 

STATBaiENTS^-SXJinCIBNCT. 

Acts  and  statements  of  mortgagee  evidenc- 
ing her  intention  to  give  the  mortgagors  the 
note  and  mortgage,  which  were  overdue,  and  on 
which  a  balance  was  unpaid,  held  insufficient 
to  create  a  trust  by  constituting  the  mortgagee 
a  trustee  of  the  note  and  mortgage  for  the  ben- 
efit of  the  mortgagors',  any  such  plan,  if  con- 
templated, not  being  executed  or  fully  declared. 

Ai^eal  from  Superior  Court,  Suffolk 
County. 

Suit  by  Matthew  E.  Cardoea  and  another 
against  Frank  Leveronl,  administrator. 
S^m  decree  dismissing  tlie  bill,  complain- 
ants appeal.    Affirmed. 

WiUlam  H.  licwis  and  Isidore  H.  D'oz,  botb 
of  Boston,  for  appellants. 

Samuel  L.  Bailen  and  Frank  Iieveroni, 
botb  of  Boston,  for  appellee. 

CARROLL,  J.  The  defendant's  intestate, 
Mary  De  Castro,  was  the  owner  of  a  mort- 
gage on  the  real  estate  of  the  complainant, 
Matthew  B.  Cardoza.  The  bill  alleges  that 
she  made  a  gift  to  the  complainant  "of  the 
balance  then  remaining  unpaid  on  the  mort- 
gage." The  plaintiffs  seek  to  restrain  the  de- 
fendant from  foreclosing  this  mortgage, 
which  matured  three  years  after  its  date, 
and  while  held  by  Miss  De  Castro  was  twice 
renewed.  The  mortgagor  paid  the  Interest 
to  Mary  Cass,  an  agent  of  the  mortgagee, 
and  made  the  last  interest  payment  on  Oc- 
tober 14,  1914.  On  this  date  Cardoza  deliv- 
ered to  Miss  De  Castro  a  policy  of  insurance 
in  the  sum  of  $3,000,  payable  to  the  mort- 
gagee  as  her  interest  may  appear.  On  the 
following  day  Miss  De  Castro  signed  and  de- 
livered to  Miss  Cass  an  assignment  of  the 
mortgage  and  an  order  on  the  Cardozas  to 
pay  her  the  interest  and  principal  of  the 
mortgage  when  due.  The  order  and  assign- 
ment were  executed  solely  for  the  purpose 
of  authorizing  Miss  Cass  to  collect  the  inter- 
est or  principal  which  Miss  De  Castro  might 
demand  of  the  mortgagor. 

The  master  found  that  whai  these  instru- 
ments were  signed  Miss  De  Castro  was  "un- 
decided as  to  whether  or  not  she  would  ask 


the  Cardozas  to  pay  anything  further  to- 
ward the  balance  then  remaining  due  on  the 
mortgage,  but  felt  that  they  should  pay  at 
least  $500,  in  order  to  entitle  them  to  a  re- 
lease from  all  further  obligation  theretmder, 
and  so  expressed  herself  to  Miss  Cass" ;  that 
in  November  of  the  same  year,  when  Miss 
Cass  asked  Mdss  De  Castro  what.  If  any- 
thing, she  was  to  do  with  the  Cardoza  mort- 
gage. Miss  De  Castro  "replied  by  the  single 
word,  'Waif";  that  after  the  papers  were 
signed.  Miss  De  Castro  began  to  regret  her 
action  and  to  distrust  Miss  Cass;  that  she 
became  hostile  to  her  and  this  hostility  last- 
ed until  the  death  of  Miss  De  Castro,  al- 
though "Miss  Cass  at  no  time  did  anytiiing 
to  Justify  the  attitude  which  Miss  De  Castro 
adopted  toward  her." 

As  soon  as  Miss  De  Castro  began  to  dis- 
trust Miss  Cass  she  decided  to  make  a  gift 
of  the  mortgage  to  the  Cardozas.  On  or 
about  October  21,  1914,  she  told  them: 

"That  she  was  not  going  to  renew  the  mort- 
gage which  was  then  overdue  because  they  had 
paid  enough;  she  also  informed  them  that  at 
her  last  interview  with  Mary  Cass  she  had  told 
her  that  it  was  no  more  than  right  to  leave  the 
mortgage  to  the  Cardozas." 

In  March,  1915,  Cardoza  told  Miss  De  Cas- 
tro that  interest  would  be  due  the  following 
April,  to  which  she  replied: 

"I  told  you  the  last  time  I  was  here  that  I 
was  going  to  discharge  the  mortgage  to  you 
because  I  considered  that  mortgage  paid  by  you, 
that  you  had  paid  enough,  and  don't  you  go 
down  to  Maty  Cass  to  pay  any  money  at  aU." 

Subsequently,  <»  one  or  two  occasions,  she 
said  she  considered  the  mortgage  paid  and 
intended  to  give  it  to  the  Cardozas.  A  few 
days  before  she  died,  in  February,  1917,  she 
requested  Cardoza  to  call  and  see  her  on  a 
matter  of  business  and  expressed  much  dis- 
pleasure at  his  failure  to  respond.  No  in- 
terest was  paid  or  demanded  after  October 
14,  1914.  The  master  found  that  Miss  De 
Castro  considered  the  mortgage  paid  and  in- 
tended to  deliver  the  note  and  mortgage  to 
the  petitioners;  but  tha.t  no  delivery  or  as- 
signment of  the  mortgage  was  made,  the 
mortgage  remained  undischarged  of  record, 
the  note  and  mortgage  were  in  the  possession 
of  Miss  Cass  until  the  death  of  Miss  De  Cas- 
tro, and  no  request  was  made  to  deliver 
them. 

[1]  From  the  master's  findings  it  is  clear 
that  Miss  De  Castro  intended  to  absolve  the 
Cardozas  from  further  payment  and  to  make 
a  gift  to  them  of  the  note  and  mortgage;  but 
this  intent  was  never  carried  out.  The  gift 
was  not  perfected.  The  note  remained  in  the 
possession  of  her  agent  and  there  was  no  de- 
livery of  the  Instruments;  her  purpose  was 
never  executed.  There  was  no  consideration 
to  support  the  parol  promise  to  make  the 
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gift;  and  words  alone,  without  a  delivery, 
are  Insufficient  to  complete  it.  Tbe  contem- 
plated gift  to  the  Cardozas  rested  in  the  In- 
tention of  Miss  De  Castro  to  transfer  the 
title  in  the  future.  "An  intent  to  give  Is  not 
a  gift;  nor  is  an  executory  agreement  or 
promise  without  consideration  a  gift."  Gerry 
V.  Howe,  130  Mass.  350;  Grover  v.  Grover,  24 
Picfc.  261,  35  Am.  Dec.  319 ;  Buswell  v.  Ful- 
ler, 156  Mass.  309,  81  N.  E.  294;  Duryea  v. 
Harvey,- 183  Mass.  29,  67  N.  B.  351.  A  grat- 
uitous promise  to  discharge  a  debt  does  not 
extinguish  it.  Although  the  intestate  Intend- 
ed to  discharge  the  debt,  her  intention  never 
became  effective.  See  Weber  v.  C!ouch,  134 
Mass.  26,  45  Am.  Rep.  274;  Smith  v.  John- 
son, 224  Mass.  50,  112  N.  B.  644. 

[2]  Nor  were  the  acts  and  statements  of 
Miss  De  Castro  sufficient  to  create  a  trust, 
by  constituting  herself  a  trustee  of  her  own 
property  for  the  benefit  of  the  Cardozas. 
While  the  language  and  acts  indicated  an 
intention  to  l>estow  a  gift  on  the  Cardozas 
there  Is  nothing  in  the  evidence  or  findings 
of  the  master  to  show  that  she  clearly  mani- 
fested a  desire  to  hold  the  note  and  mortgage 
In  trust  for  them.  Even  if  such  a  plan  were 
contemplated,  it  was  never  executed  or  fully 
declared.  Although  no  particular  form  of 
words  is  necessary  to  create  a  trust,  a  mere 
executory  purpose  is  not  'enough.  There 
must  be  a  complete  intention,  shown  and  ex- 
pressed with  sufficient  clearness.  See  Sup- 
ple V.  Suffolk  Bank,  198  Mass.  393,  84  N. 
B.  432,  126  Am.  St.  Rep.  451.  The  state- 
ments of  Miss  De  Castro  indicate  either  that 
She  considered  the  mortgage  paid,  or  that  she 
contemplated  a  transfer  of  the  title  in  the  fu- 
ture by  discharging  the  mortgage  or  by  mak- 
ing a  gift  to  the  Cardozas.  Her  declarations 
tha't  Cardoza  had  paid  enough  and  that  sue 
considered  the  mortgage  paid  are  Insufficient 
to  establish  a  trust;  and  If  she  contemplated 
tbe  making  of  a  gift  in  tbe  future,  a  trust 
does  not  arise  from  this  circumstance;  for 
an  Imperfect  gift  cannot  be  converted  into  a 
declaration  of  trust  In  tbe  case  of  a  vol- 
untary disposition  of  property  the  settlor 
must  complete  tbe  transfer  in  order  to  maSe 
it  binding  upon  him;  and  If  It  Is  intended 
tbat  the  settlement  is  to  be  perfected  as  a 
gift,  the  court  will  not  make  It  operative  a6 
a  trust.  ' 

"If  it  is  intended  to  take  effect  by  transfer, 
the  court  will  not  hold  the  intended  transfer  to 
operate  as  a  declaration  of  trust,  for  then  every 
imperfect  instrument  would  be  made  effectual 
by  being  converted  into  a  perfect  trust."  Mil- 
roy  V.  Lord,  4  De  G.  F.  &  J.  264.  Welcli  v. 
Henshaw,  170  Mass.  409,  49  N.  E.  650,  64  Am. 
St  Rep.  309. 

We  find  nothing  in  tbe  Massachusetts 
cases  dted  by  tbe  complainants  contrary  to 
what  is  here  decided.  If  anything  is  to 
be  found  In  the  decided  cases  of  other  Ju- 
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rlsdictions,  in  confilct  with  the  well-settled 
law  of  this  commonwealth  which  governs  the 
case  at  bar,  we  must  decline  to  follow  them. 

It  follows  that  as  there  was  no  perfected 
gift  nor  a  sufficient  declarati<»i  of  trust  the 
plaintiff  cannot  prevaiL 

Decree  affirmed. 


(233Maaa.  341) 
MAGBE  V.  MAGEB  et  aL 

(Supreme  Judicial  Court  of  Massadiusetta. 
Essex.    June  SO,  1919.) 

1.  TbUSTS  «=984— RE817I.TINO  TBOBT— FUB- 
NISHINO  COirSIDKBAtlOR  FOB  CONVBTANOB^ 

Pabtnbbb. 
Where  plaintiff,  with  his  brother  and  an- 
other, was  an  equal  owner  of  lots  constitutint 
two-thirds  of  tbe  profits  of  the  enterprise  in 
which  they  were  engaged,  and  so  furnished  a 
definite  part  of  the  consideration  for  a  convey- 
ance to  liis  brother  and  such  other,  a  resulting 
trust  arose  in  plaintiff's  favor  of  a  third  inter- 
est in  the  land  conveyed  as  against  the  grantees, 
the  brother  and  the  other,  named  in  the  deed. 

2.  Pabtnbbship  «=s>3— Deauno  in  Lanq. 

Where  plaintiff,  his  brother,  and  another 
agreed  to  become  owners  of  a  single  tract  of 
realty,  holding  as  tenants  in  common,  and  to 
divide  the  profits  of  disposing  of  it,  the  brother 
and  the  other  not  being  entitled  to  share  in 
plaintiff's  commissions,  no  partnership  existed 
as  l>etween  the  three  parties,  whatever  tiieir  re- 
lations may  have  been  as  to  third  parties. 

S.  Pabtnkbship  «=»298  —  Accounting  —  De- 

ItAND  BT  PXBSONAL  REFBESENTATIVES. 

The  personal  representatives  of  a  deceased 
partner,  and  not  the  heirs,  are  the  parties  to 
ask  for  a  partnership  accounting. 

4.  Apfxai.  ahd  Ebbob  <S=:>694(1)— Rbvibw  — 
FiNDINO  ON  Uhsuffobted  Etidencb. 

Where  the  evidence  is  not  reputed,  a  find- 
ing of  die  master  must  stand. 

5.  Tbusts  «=9362  —  RESui.TiNa  Tbxtst— En 
fobcement—Dxfenbb— Concealment  of  In  . 

TEBEST. 

In  plaintiff's  suit  to  enforce  a  resulting  trust 
in  Ids  favor  in  land  conveyed  to  his  brother  and 
another  as  commission  on  a  sale  of  land  by  the 
grantor  company,  defendants,  claiming  in  the 
right  of  the  brother  and  such  other,- cannot  de- 
prive plaintiff  of  liis  rights  in  the  land  because 
he  concealed  from  the  grantor  company  that  he 
was  interested  personally  in  the  conveyance. 

6.  Tbtjstb  «=»374  —  Resulting  Trust— Bn- 
FOBCEicBNT  —  Rbukf  —  Taxes  and  Wateb 
Rates. 

In  suit  to  enforce  a  resulting  trust  in  land^ 
where  defendants  have  been  in  possession,  and 
have  held  adversely  to  plaintiff,  and  received 
rents  and  profits,  plaintiff  should  not  be  com- 
pelled to  contribute  to  the  payment  of  taxes  and 
water  rates. 

Case    Reserved    from    S>ipreme    Judicial 
Court. 
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Snlt  by  John  Hagee  against  Helena  Bnh- 
lert  Magee  and  others.  On  reservation  by  a 
single  Justice  of  the  Supreme  Judicial  Court. 
Decree  ordered  for  plalntlfF. 

The  bill  -was  to  establish  In  plaintiff's  fa- 
vor a  resulting  trust  In  land,  and  to  require 
defendants  to  execute  and  deliver  a  convey- 
ance of  a  one-third  interest  in  such  land. 

Dunbar,  Nutter  &  McClennen,  of  Boston 
(George  B.  Nutter  and  Hugh  W.  Babb,  both 
of  Boston,  of  counsel),  for  plaintiff. 

John  M.  Magnire,  of  Boston  (Hale  &  Dorr, 
of  Boston,  of  counsel),  for  defendants. 

CABBOIXi^  J.  In  1906  the  plaintiff  was 
employed  In  the  purchase  and  sale  of  lands  In 
Montana  by  the  Bitter  Root  District  Irriga- 
tion Company,  hereinafter  called  the  District 
Company.  In  1907  Julian  Dodge  and  the 
plaintiff's  brother,  George  Magee,  made  a 
contract  with  the  District  Company  for  the 
purchase  of  330  acres  of  land  and  part  pay- 
ment of  $400  was  made  by  George  Magee. 
At  or  before  the  time  the  contract  was  made, 
it  was  agreed  that  the  plaintiff  should  share 
equally  in  the  enterprise  with  his  brother 
and  Dodge.  In  November,  1907,  the  District 
Company  went  into  receivership  and  later 
was  reorganized.  The  new  company  was 
called  the  liitter  Root  Valley  Irrigation  Com- 
pany, hereinafter  referred  to  as  the  Valley 
Company.  After  the  receiver  was  appointed 
the  plaintiff  opened  an  office  In  Chicago  for 
the  sala  of  western  lands,  he  was  not  em- 
ployed by  the  Valley  Company.  This  com- 
pany accepted  the  omtract  of  the  District 
Company  and  was  ready  to  convey  to  George 
Magee  and  Dodge  260  of  the  330  acres.  In 
July,  1908,  payment  was  called  for  under  the 
terms  of  the  contract  George  Magee  and 
Dodge  then  Interested  one  Thatcher  In  the 
purchase  of  a  large  tract  of  land  in  the  Bit- 
ter Root  Valley  and  at  their  request  the 
plaintiff  accompanied  Thatcher  to  Montana, 
at  his  own  expense,  and  the  sale  of  1,000 
acres  of  land  was  arranged.  The  260  acre^ 
comprised  In  the  Dodge-Magee  contract  was 
Included  in  this  larger  tract 

Dodge  and  George  Magee  made  a  contract 
with  the  Valley  Company,  by  which  they  were 
to  assign  their  right  to  purchase  the  250 
acres  to  Thatcher  and  his  associates  and 
were  to  receive  from  the  Valley  Company 
$12,600  for  this  tract  at  the  price  of  |50  an 
acre;  this  being  the  amount  by  which  the 
Valley  Company's  price  to  Thatcher— $150 
an  acre — exceeded  the  price  fixed  In  the  Ma- 
gee-Dodge  contract.  The  sum  of  $12,500  was 
to  be  paid  one-third  in  cash  and  two-thirds  in 
the  securities  of  the  Thatcher  Company.  The 
money  was  paid  and  divided  equally  between 
George  Magee,  Dodge  and  the  plaintiff;  the 
plaintiff  at  the  same  time  paying  his  brother 
«ne-third  of  the  $400  paid  by  him.     Each 


party  assumed  his  own  expenses  in  promot- 
ing the  Thatcher  plan. 

After  some  correspondence  the  Valley  Com- 
pany agreed  to  convey  the  remaining  80  acres 
claimed  by  Magee  and  Dodge  under  the  orig- 
inal agreement  with  the  District  Company, 
In  consideration  of  the  transfer  to  It  of  the 
securities  of  the  Thatcher  Company.  By 
deed  of  January  30,  1909,  the  Valley  Com- 
pany conveyed  to  George  Magee  and  Julian 
Dodge  80  acres  of  land  In  CMislderation  of 
the  release  of  the  securities.  The  title  was 
taken  in  the  name  of  Dodge  and  George  Ma- 
gee at  the  request  of  the  plaintiff,  with  the 
understanding  that  one-third  of  the  property 
should  be  conveyed  to  him  on  his  demand. 
The  plaintifTs  bill  is  brought  to'  establish  a 
trust  in  his  favor  of  an  undivided  one-third 
interest  in  this  80-acre  tract,  and  to  require 
the  defendants  to  execute  and  deliver  to  him 
a  conveyance  of  this  one-third  share. 

Dodge  and  George  Magee  died  intestate. 
John  T.  Dodge  and  Mehitable  P.  Dodge  are 
the  father  and  mother  of  Julian  Dodge.  Hel- 
ena B.  Magee  is  the  widow  of  George  Magee. 
It  is  agreed  that,  aside  from  the  question  of 
partnership,  the  real  estate  of  Dodge  belongs 
to  his  father  and  mother  and  the  real  estate 
of  George  Magee  belongs  to  his  widow. 

When  the  negotiations  for  the  transfer  of 
the  80  acres  wei^  pending,  the  plaintiff  wrote 
to  Dodge  saying  to  arrange  it  "in  your  name 
and  George's  name  without  appearing  in  It 
myself,"  and  that,  when  the  business  was 
closed,  he  was  to  secure  his  one-tUrd  portion. 
He  also  wrote  his  brother,  "I  wish  to  keep 
out  of  the  transaction,"  "and  after  it  Is  all 
closed,  I  will  have  another  deed  made  out  by 
which  you  and  Julian  dei^d  back  to  me  a  a 
undivided  third  interest" 

[1]  The  plaintiff  with  his  brother  and 
Dodge  were  equal  owners  of  the  notes  of  the 
Thatcher  .(Company,  which  notes  constituted 
two-thirds  of  the  profits  of  the  enterprise  In 
which  they  were  engaged.  As  the  plaintiff 
owned  a  one-third  interest  in  these  securities, 
he  furnished  a  definite  part  of  the  considera- 
tion for  the  conveyance  of  the  land  to  George 
Magee  and  Dodge.-  From  these  facts  a  re- 
sulting trust  arises  in  the  plaintiff's  favor  of 
a  third  Interest  In  the  80-acre  trkct  agatost 
the  grantees  named  In  the  deed.  Davis  v. 
Downer,  210  Mass.  673,  675,  97  N.  E.  00; 
Howe  ▼.  Howe,  199  Mass.  698,  000,  85  N.  B. 
045,  127  Am.  St  Rep.  516.  See  PoUock  v. 
Pollock,  223  Mass.  382,  111  N.  B.  963.  All 
the  defendants  are  before  the  court  and  it 
has  Jurisdiction  to  enforce  the  trust.  Clark 
V.  Seagraves,  186  Mass.  430,  438,  439,  71  N. 
E.  813,  and  cases  cited. 

[2]  The  defendants  contend  that  the  three 
associates  were  between  themselves,  part- 
ners. There  was  not  safBdent  evkience  to 
support  this  contention,  l^ey  were  equally 
to  share  the  losses  and  equally  to  parttdpata 
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in  the  profits,  but  they  did  not  agree  nor  In- 
tend-to become  partners.  By  the  agreement 
of  the  parties  they  were  to  become  owners  of 
a  tract  of  real  estate  and  hold  the  title  as 
tenants  in  common.  The  agreement  related 
to  a  single  transaction — ^to  buy  a  particular 
'  piece  of  land--and  the  correspondence  shows 
that  Dodge  and  George  Magee  were  not  to 
share  in  the  plaintiff's  commissions  and  what- 
«ver  their  relations  may  have  been  to  third 
parties,  as  between  tbemselTes  they  Were  not 
partners.  Wheelock  ▼.  Zevltas,  229  Mass. 
1«7,  118  N.  E.  279;  WUllams  v.  Enibbs,  213 
Mass.  634,  100  N.  E.  666. 

[3]  The  defendants  hold  the  land  as  the 
heirs  of  Dodge  and  George  Magee  or  in  the 
right  of  their  heirs.  The  personal  represen- 
tatives and  not  the  heirs  are  the  parties  to 
ask  for  a  partnership  accounting.  Mason  v. 
MasMi,  Ex.,  76  Vt  287,  66  Atl.  1011.  There 
-was  no  error  In  allowing  the  motion  to  strike 
out  the  part  of  the  defendant's  answer  based 
on  the  allegations  of  partnership,  and  the  de- 
murrer to  the  cross-bill  to  quiet  &e  title  and 
take  an  account  between  the  parties  was 
properly  sustained.  See  Bumside  v.  Merrick, 
4  Mete.  637.  If  the  defendants  were  entitled 
to  relief  for  the  water  rates  and  taxes  paid 
by  them,  this  relief  is  sought  by  the  amended 
answer,  and  in  this  respect  the  cross-bill  Is 
unnecessary.    See  Bogle  v.  Bogle,  3  Allen,  158. 

The  plaintifl  recdved  a  commission  from 
the  Valley  Company  for  the  sale  of  the  250- 
acre  tract  and  unsuccessfully  attempted  to 
secure  a  commission  for  the  sale  of  the  80- 
acre  tract  The  defendants  contend  that  the 
plaintiff  cannot  recover  because  of  his  fraud 
in  concealing  from  both  companies  his  inter- 
est in  the  Joint  undertaking  in  order  to  re- 
cover the  commissions. 

[4]  The  master  found  that  the  District 
Company  knew  the  plaintiff  was  Jointly  in- 
terested with  bis  brother  and  Dodge  In  the 
purchase  of  the  land,  and  that  no  conceal- 
ment was  practiced  on  this  company.  This 
«videnc8  is  not  reported  and  the  finding  of 
the  master  must  stand. 

The  Valley  Company  knew  that  the  plain- 
tifl was  part  owner  of  the  260  acres,  and 
with  this  knowledge  paid  him  a  commission 
on  the  sale.  It  was  further  found  that  the 
plaintifl  did  not  keep  secret  from  this  com- 
pany his  participation  in  the  si)eculation ; 
that  he  did  attempt  to  conceal  from  the  Val- 
ley Company  the  fact  that  he  was  part  owner 
of  the  80  acres,  in  order  that  he  might  secure 
a  commission  on  this  sale;  that  "while  the 
officers  of  the  Valley  Company  knew  of  the 
plaintiff's  interest  with  Dodge  and  George 
Magee,  it  was  not  entirely  clear  that  the 
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company  was  conveying  the  80  acres  because 
of  any  obligation  under  the'  agreeiQent, 
•  •  •  and  the  sale  of  the  80  acres  may 
have  had  to  some  extent  the  aspect  of  a  new 
transaction."  The  plaintiff  was  unsuccessful 
in  his  attempt  to  collect  this  commission; 
and  it  appeared  that  both  Dodge  and  George 
Magee  knew  that  the  plaintiff  was  seeking  to 
keep  from  the  company  his  connection  with 
the  transaction,  and  in  order  to  do  this  the 
cooperation  of  his  associates  was  necessary. 

[5]  Even  U  this  attempt  amounted  to  a 
fraud  on  the  Valley  Company,  it  was  not  a 
fraud  on  his  brother  and  Dodge  for  they 
knew  of  the  attempt  and  purpose  of  the  plain- 
tiff. And  further,  the  plaintiff  does  not  seek 
relief  from  a  fraud  or  to  enforce  an  agree- 
ment based  on  fraud.  The  transaction  which 
he  seeks  to  enforce  did  not  result  from  fraud. 
Ev6n  If  a  fraud  were  attempted  on  the  Val- 
ley Company,  it  is  not  a  defense  to  the  plain- 
tiff's bill ;  his  case  Is  made  out  without  refer- 
ence to  this  fraud,  and  the  defendants  cannot 
deprive  him  of  his  rights  in  the  land  because 
of  the  concealment  practiced  on  a  third  par- 
ty. Murphy  v.  Moore,  228  Mass.  665,  117  N. 
B.  918;  Lufkin  t.  Jakranan,  188  Mass.  628, 
7i  N.  E.  933. 

[6]  The  taxes  and  water  rates  from  No- 
vember 2,  1009,  to  November  28,  1916,  have 
been  paid  by  the  defendants.  In  March  1909 
the  plaintiff  wrote  to  Dodge  asking  f6r  a 
deed  of  his  share  and  also  wrote  to  the  ad- 
ministrator of  his  brother's  estate.  The  land 
was  unproductive  until  1916  when  It  was 
leased.  It  does  not  appear  what  rentals  were 
received  and  there  was  no  evidence  that  any 
effort  was  made  to  make  the  land  productive 
until  that  time.  The  legal  title  is  In  the  de- 
fendants. They  have  been  in  possession  of 
the  land  which  they  have  held  adversely  to 
the  plaintiff  and  have  received  rents  and 
profits,  and  there  is  no  reason  why  the  plain- 
tiff should  now  be  compelled  to  contribute  to 
the  payment  of  these  taxes  and  water  rates. 
Snnter  v.  Sunter,  201  Mass.  448,  464,  90  N.  E. 
561;  -Clute,  Adm'r,  v.  Clute,  197  N.  T.  439, 
90  N.  B.  988,  27  L.  B.  A.  (N.  S.)  146,  134  Am. 
St.  Rep.  891;  O'Hara  V.  Qolnn,  20  B.  I.  176, 
38  Atl.  7. 

There  was  no  error  in  refusing  the  defend- 
ant's motion  that  the  master  be  instructed  to 
make  additional  findings  and  report  the  evi- 
dence. Cook  V.  Scheffreen,  216  Mass.  444, 
448,  102  N.  E.  716. 

A  decree  is  to  be  entered  tor  the  plaintiff, 
directing  the  defendants  to  convey  to  the 
plaintiff  one  undivided  one-third  part  of  the 
land  in  controversy  with  costs. 

So  ordered. 
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(233  Mass.  254) 

McNEIIi  T.  -MIDDLESEX  &  B.  ST.  RT.  C30. 

(Snpreme   Judicial   Court   of  Massachasetts. 
Middlesex.      June   24,    1919.) 

1.  TBIAL    ^=»214— RKQXraiSTED    iNSTBTTCnOR— 

Etidbncx. 
In  an  action  against  a  street  raflwar  for 
injnry  to  a  horse,  milk  wagon,  and  contents  in 
collision,  even  If  it  was  a  correct  statement  of 
law,  the  court  was  not  required  to  give  plain- 
tifCs  request  that  there  was  no  absolute  rule 
of  law  that  a  person  driring  across  a  street 
must  look  and  listen  for  an  approaching  car, 
etc. 

2.  Tbiai,     €=252(9)— Inbtbuctiow—Nonsup- 
POBT  BT  Evidence. 

In  an  action  against  a  street  railway  for 
injury  to  a  horse,  milk  wagon,  and  contents  In 
collision,  Instruction  that  there  was  no  abso- 
lute rule  of  law  that  a  person  driving  across  a 
street  must  look  and  listen  for  an  approaching 
car  held  properly  refused,  in  view  of  the  testi- 
mony of  the  driver  of  the  team. 

8.  Tbial  $=9244(4)— Instbuction— Emphasis 

OF  DlSPTTTED  PACT. 

In  an  action  against  a  street  railway  for  in- 
juries to  plaintiff's  horse,  milk  wagon,  and  con- 
tents in  collision,  the  trial  court  could  not 
rightly  have  adopted  the  language  of  plaintiiTs 
request  for  instruction  emphasizing  the  fact  that 
the  car  was  going  at  a  high  rate  of  speed,  a 
disputed  fact 

4.  TbIAL    «=»260(1)— IlfSTBXJOTIONS  — Repbti- 
TION. 

Where  the  jury  were  fully  instructed  on  a 
point  of  fact,  there  was  no  error  in  refusing  a 
requested  charge  involving  it 

6.  Appeal  and  Ebbor  ®=»1068(S)— Question 
Needless  to  Oonbideb— Refusal  of  In- 
stbuction. 
Where  the  jury  found  for  defendant,  any  er- 
ror in  the  refusal  of  plaintiff's  request  for  in- 
struction on  the  question  of  damages  need  not 
be  considered. 

6.  Appeal  and  Ebbob  €=>10S6(4)— Habuless 
Ebbob— Evidence. 

In  an  action  against  a  street  railway  for 
injuries  to  plaintiffs  milk  wagon  and  bojrse  in 
collision,  exclusion  of  the  question  asked  plain- 
tiffs driver  as  to  how  much  the  horse  had  de- 
preciated in  value  by  reason  of  the  accident, 
and  of  the  question  asked  plaintiff  as  to  how 
much  his  new  horse  cost  held  harmless  to  plain- 
tiff, in  view  of  other  testimony  and  the  jury's 
finding  for  defendant 

7.  Tbial  <S=:>63(2)— Evidence  m  Chief  Of- 
FEBBD  IN  Rebuttal. 

In  an  action  against  a  street  railway  for 
injuries  to  plaintiff's  milk  wagon  and  horse  in 
collision,  it  was  within  the  discretion  of  the 
trial  judge  to  exclude,  when  offered  in  rebuttal, 
part  of  plaintifTs  case  in  chief,  consisting  of 
testimony  of  plaintiff's  driver  as  to  whether  the 
car  struck  the  front  of  the  wagon. 

&  Appeal  and  Ebbob  «=96— Exceptions  — 
Failube  to  Answeb  Intebbogatobies. 
The  preferable  and  well-recognized  way  to 
presept  the  question  of  any  error  on  the  part 


of  the  conrt  in  refusing  plaintiffs  motion  seek- 
ing to  have  defendant  further  answer  certain 
interrogatories  is  by  exceptions. 

9.  Appeal  and  Ebbob  «=s>85&— Review— Ap- 

PABENT   EbBOBS. 

An  appeal  in  an  action  at  law  brings  before 
the  conrt  only  errors  of  U^w  apparent  on  the 
record. 

10.  Tbial  ^ssIS— Naues  and  ADDBKesES  or 
Witnesses— DiscLosuBE. 

Plaihtiffs  request  for  the  names  and  ad- 
dresses of  defendant's  witnesses  was  a  matter 
largely  within  the  discretion  of  the  trial  court 
for  only  when  justice  seems  to  require  it  is  a 
party  to  disclose  the  names  and  addresses  of  bis 
witnesses. 

Elzception  from  Superior  Court,  Middlesex 
County;    W.  P.  Hall,  Judge. 

Action  by  Allan  J.  McNeil  against  tbe  Bfld- 
dlesex  &  Boston  Street  Railway  Company. 
Verdict  for  defendant,  and  plaintiff  excepts 
and  appeals  from  decree  overruling  his  mo- 
tion to  default  defendant  for  failure  to  an- 
swer interrogatories,  etc.  Exceptions  over- 
ruled;  appeal  dismissed. 

Plaintiff's  requests  for  Instructions  follow: 

(1)  Upon  all  the  evidence  in  the  case  the 
plaintiff  is  entitied  to  recover. 

(2)  Ordinarily  the  questions  of  due  care  of 
the  plaintiff  and  negligence  of  the  defendant 
are  issues  of  fact  for  the  jury. 

(3)  There  is  no  absolute  rule  of  law  that  a 
person  driving  across  a  street  in  a  city,  in 
crossing  the  tracks  of  a  street  railway  in  a 
public  street  where  the  cars'  have  not  an  ex- 
clusive right  of  way,  but  are  run  in  common 
with  other  vehicles  and  with  travelers,  must 
look  and  listen  for  an  approaching  car  before  en- 
tering upon  the  tracks  of  the  electric  railway. 

(4)  If  the  jury  find  that  the  defendant's  car 
struck  the  plaintiff's  team  at  the  foot  of  a  hill, 
while  tbe  car  was  going  at  an  excessive  rate 
of  sp«ed  and  was  crossing  the  junction  of 
Bowen  and  Gibbs  streets,  and  while  the  driver 
of  the  team  was  driving  in  the  public  street 
across  said  railway  track  from  Bowen  to  Gibbs 
street  they  will  be  warranted  in  finding  that 
the  defendant  was  negligent 

(5)  If  the  jury  find  tiiat  the.  accident  was  caus- 
ed by  the  negligence  of  the  defendant  while  the 
plaintiff  was  in  the  exercise  of  due  care,  and 
that  the  plaintiff's  horse,  wagon,  and  contents 
were  damaged  as  a  direct  result  of  the  accident 
the  plaintiff  is  entitied  to  recover  therefor  the 
difference  between  the  value  of  each  immediately 
prior  to  the  accident  and  the  valjie  of  each 
after  the  accident  as  affected 'by  the  accident 

H.  B.  Mackintosh,  of  Needham,  for  plain- 
tiff. 
Pitt  F.  Drew,  of  Boston,  for  defendant 

CARROLL,  J.  Tbe  plaintiff,  sues  to  re- 
cover for  injury  to  his  horse,  mUk  wagon 
and  contents,  caused  by  a  collision  with 
one  of  the  defendant's  cars.  The  evidence 
was    conflicting.      The    plaintiff    contended 
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that,  -while  driving  at  the  rate  of  four 
miles  an  hour  from  an  Intersecting  street 
across  the  defendant's  tracks,  one  of  its  cars 
moving  at  a  rapid  rate  of  speed  and  with- 
out any  signal  of  its  approach  ran  into  his 
team.  The  defendant  contended  that  the 
plaintiff's  horse  was  going  at  a  high  rate  of 
speed,  and  that  the  car  had  stopped  when 
the  plaintlft's  wagon  was  driven  over  the 
fender.    The  Jury  found  for  the  defendant. 

The  case  properly  was  submitted  to  the 
Jury.  The  plaintiff's  first  request  could  not 
have  been  given  rightly;  and  the  questions 
raised  by  the  second  request  were  left  to 
the  Jury.  The  judge  instructed  the  Jury  re- 
garding the  duties  of  the  plaintiff  and  of  the 
defendant.  No  exception  was  taken  to  liis 
charge. 

[1,  2]  He  was  not  required  to  give  the  plain- 
tiff's third  request,  even  if  it  be  assumed  to 
be  a  correct  statement  of  law.  In  addition 
to  this,  the  driver  of  the  team  testified  that 
before  crossing  the  track  he  looked  in  the 
direction  from  which  the  car  was  coming  and 
did  not  see  any  car;  that  he  first  saw  the 
car  when  It  was  about  six  feet  from  him. 
With  this  evidence  in  the  ease  the  request 
was  not  appropriate.  Howes  v.  Gsush,  131 
Mass.  207,  211 ;  Coles  v.  B.  &  M.  R.  R.,  223 
Mass.  408,  418,  111  N.  B.  893;  Hooper  v. 
Guneo,  227  Mass.  37,  40,  116  N.  E.  237,  and 
cases  cited. 

[3, 4]  The  fourth  request  was  based  on  the 
speeia  of  the  car.  The  Judge  could  not  adopt 
rightly  the  plaintiff's  language  emphaslzlpg 
the  fact  that  the  car  was  going  at  a  high 
rate  of  speed.  That  fact  was  disputed ;  and 
as  the  Jury  were  fully  instructed  on  the  point 
there  was  no  error  in  refusing  the  request. 
Altavilla  T.  Old  CJolony  St.  Ry.,  222  Mass. 
322, 110  N.  E.  970. 

[8,  •]  The  fifth  request  relates  to  the  ques- 
tion of  damages.  Here,  also,  the  Jury  were 
carefully  Instructed;  and  as  they  found  for 
the  defendant  the  request  need  not  be  consid- 
ered. There  was  no  reversible  error  in  ex- 
cluding the  question  asked  the  plaintiff's 
driver,  as  to  how  much  the  horse  had  depre- 
dated In  value  by  reason  of  the  accident; 
or  the  question  asked  the  plaintiff,  "How 
much  did  the  new  horse  cost?"  The  plaintiff 
was  not  harmed  thereby;  he  was  permitted 
to  testify  how  much  his  property  was  worth 
before  and  after  the  accident;  and  the  ex- 
ception, relating  as  it  does  to  the  subject  of 
damages,  becomes  immaterial  in  view  of  the 
Jury's  finding  for  the  defendant.  Geary  v. 
Stevenson,  169  Mass.  23,  47  N.  E.  508;  Oar- 
roll  V.  Boston  Elev.  Ky.,  200  Mass.  527,  635, 
86  N.  E.  793. 

[7]  In  direct  examination  the  driver  of  the 
team  testified  that  the  car  struck  the  left 
rear  wheel  of  the  plaintiff's  wagon.  In  re- 
buttal he  was  asked  if  the  car  struck  the 
front  of  the  wagon.  This  evidence  was  ex- 
cluded, and  the  plaintiff  excepted.  There 
was  no  error  in  excluding  the  evidence  of- 


fered in  rebuttal.  It  was  a  part  of  the  plain- 
tiff's case  in  chief,  and  it  was  within  the 
discretion  of  the  trial  Judge  to  exclude  It 
when  offered  in  rebuttaL  Jewett  v.  Boston 
Elevated  Ry.,  219  Mass.  528,  532,  107  N.  E. 
433.  In  addition  to  this,  the  plahitiff  testified 
in  rebuttal  that  "he  couldn't  see  a  scar  on 
the  front  wheel  and  .that  there  was  no  evi- 
dence that  it  was  struck."  See  McCafferty  v. 
Lewando's  French  Dydng  &  Cleansing  Co., 
194  Mass.  412,  80  N.  E.  460,  120  Am.  St  Rep. 
662. 

[8-1 8]  The  plaintiff  filed  interrogatories  to 
be  answered  by  the  defendant;  and  moved 
that  the  defendant  be  ordered  to  "expunge, 
amend,  and  answer"  certain  interrogatories, 
and  to  disclose  the  names  of  the  defendant's 
witnesses  and  their  addresses.  It  appeared 
that  Interrogatories  4,  5,  10,  11  and  21  were 
ordered  to  be  further  answered  "by  consent 
and  order,"  and  that  the  motion  to  disclose 
the  names  and  addresses  of  witnesses  was 
denied.  It  is  not  shown  that  there  was  any 
further  order  of  the  court  in  reference  to  In- 
terrogatories 17, 19  and  24.  The  plaintiff  ap- 
X>ealed  from  so  much  of  the  order  as  refused 
the  motion  seeking  to  have  the  defendant 
further  answer  Interrogatories  17,  19  and  24, 
and  to  disclose  the  names  and  addresses  of 
witnesses.  If  it  be  assumed  in  favor  of  the 
plaintiff  that  questions  of  tbls  sort  can  be 
raised  by  appeal  and  not  alone  by  exceptions, 
which  in  any  event  is  the  preferable  and  well 
recognized  way  of  presenting  such  questions 
(Brooks  V.  Shaw,  197  Mass.  376,  84  N.  E.  110), 
no  error  is  shown.  An  appeal  in  an  action  at 
law  brings  before  the  court  only  errors  of 
law  apparent  on  the  record.  Moran  v.  Mur- 
phy, 230  Mass.  5,  118  N.  E.  915.  There  is  no 
error  of  law  apparent  on  this  record.  It  is 
not  shown  that  any  order  was  entered  direct- 
ing the  defendant  or  refusing  to  direct  the 
defendant  to  answer  further  the  three  inter- 
rogatories referred  to,  and  the  request  for 
the  names  and  addresses  of  witnesses  was 
a  matter  largely  within  the  discretion  of  the 
trial  court.  It  is  only  when  "Justice  seems  to 
require  it"  that  a  party  is  to  disclose  the 
names  and  addresses  of  his  witnesses.  See 
in  this  connection  St  1913,  c.  815,  {  3.  Loon- 
ey  V.  SaltonstaU,  212  Mass.  69,  72,  9S  N.  E. 
698 ;  Nickerson  v.  Olines,  220  Mass.  333,  107 
N.  E.  942. 

After  th^  case  was  tried  and  a  verdict  re- 
turned, the  plaintiff  moved  to  amend  the  rec- 
ord so  as  to  read  that  the  court  refused  to 
order  "expunged,  amended  and  further  an- 
swered interrogatories  17,  19  and  24"  the 
court  having  denied  the  motion,  from  which 
order  denying  the  motion  the  plaintiff  ap- 
pealed. He  also  filed  a  bill  of  exceptions. 
Here  again  assuming,  but  without  deciding, 
that  the  plaintiff  can  raise  the  question  by 
appeal,  no  error  of  law  is  shown.  Moran  v. 
Murphy,  supra. 

The  exceptions  must  be  overruled.  The  as- 
sistant clerk  testified  that  it  the  court  had 
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refused  to  order  the  interrogatories  to  be 
further  answered,  tbis  order  would  hare  ap- 
peared on  the  record.  The  judge  was  not 
bound  to  believe  the  evidence  offered  by  the 
plaintiff. 

Bzceptions  overruled. 

Api>eal  dismissed. 


(231  Haas.  SM) 

VABNtTM  V.  KOGIOS  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    June  26,  1919.) 

Mechahics'  Liens  «=>73(S)— "Wbittew  (3on- 

TKAOr." 

Written  agreement  or  memorandum  .between 
plaintiff's  intestate,  the  contractor  to  erect  a 
building  for  defendant,  and  the  owner,  held  not 
such  a  "written  contract"  as  required  by  the 
mechanics'  lien  statute. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Written  Contract.] 

Case  Reserved  and  Report  from  Superior 
Court,  Middlesex  County ;  Loranus  B.  Hitch- 
cock, Judge. 

Bill  to  enforce  mechanic's  lien  by  Nellie 
Jennlson  Vamum,  administratrix  of  the  es- 
tate of  Percy  H.  Vamum,  against  Alex  Ko- 
glos  and  others.  On  reservation  and  report, 
on  the  pleadings,  the  master's  report,  and  all 
questions  of  law  therein,  to  the  Supreme 
Judicial  Court    Bill  dismissed. 

John  J.  &  Fred.  S.  Harvey  and  Frederic  S. 
Harvey,  all  of  Lowell,  for  petitioner. 

Qua,  Howard  &  Rogers  and  Albert  S.  How- 
ard, all  of  Lowell,  for  defendants. 

CARROLL,  J.  This  is  a  biU  in  equity  un- 
der St  1915,  c.  292,  as  amended  by  St  1916, 
c.  306,  to  enforce  a  mechanic's  lien  on  the 
property  of  the  defendant  Koglos.  Tbe  case 
was  referred  to  a  master. 

The  plaintiff's  Intestate,  Percy  B.  Vamum, 
on  October  17,  1917,  made  a  written  contract 
with  Kogios,  a  copy  of  which  appears  in  a 
footnote.^    On  November  1,  1917,  before  be- 


>  "Lowell,  Mass.  Oct  tl,  UlT. 

"I  herevlth  agree  to  furnish  all  necessary  ma- 
terial for  building  on  Little  street,  Lowell,  Mass., 
tor  Ur.  Alex.  Kogios  a*  follows: 

"All  carpenters  to  cost  72  cts.  per  hour. 

"All  laborers  to  cost  SS  cts.  per  hour. 

"All  material  furnished  and  all  subcontracts  car- 
rl«d  by  me  will  be  charged  to  owner  at  the  rate 
of  10%  on  lowest  submitted  price  as  approved  by 
owners  and  architect 

"Payments  to  be  made  up6n  certificate  of  archi- 
tect between  the  first  and  tenth  day  of  each  month 
(or  80%  of  amount  of  work  done. 

"Balance  to  be  thirty-one  days  after  work  is 
finished. 

"Contractor— Percy  B.  Vamum. 

"Owner— Alex  Kogios. 
"Witness  for  both: 

"Harry  P.  Graves,  Architect" 


ginning  Qie  work  upon  the  building,  Vamum 
signed  and  recorded  in  the  registry  of  deeds 
this  notice: 

"Notice  is  hereby  given  that  by  virtue  of  a 
written  contract,  dated  October  27,  1917,  be- 
tween Alex  Kogios,  owner,  and  Percy  B.  Vam- 
um, contractor,  said  contractor  is  to  furnish 
labor  and  material  for  the  erection,  alteration, 
repair,  or  removal  of  a  building  on  a  lot  of 
land  described  as  follows:  Situated  in  Lowell, 
Middlesex  county,  Massachusetts,  on  little 
street,  and  more  particularly  described  and  set 
forth  in  a  deed  to  said  owner  given  by  Robert 
G.  Bartlett  dated  September  18,  1916,  and  re- 
corded in  the  registry  of  deeds  for  the  Northern 
district  of  said  county  in  Book  661,  page  311, 
to  which  deed  reference  is  hereby  made  for  a 
more  particular  description  of  the  premises  here- 
by referred  to.  Said  contract  is  to  be  com- 
pleted on  or  before  May  1,  1918." 

The  master  found  that  no  specific  date  was 
agreed  upon  for  the  completion  of  the  work, 
and  also,  that  from  October  27,  1917,  to  May 
1,  1918,  was  a  reasonable  time  for  the  per- 
formance of  the  work  mentioned  in  the  con- 
tract At  or  about  the  time  the  agreement 
was  signed,  the  parties  orally  agreed  that 
Varnun^  should  supply  certain  lime,  cement 
sand,  iron  and  steel,  and  all  labor  and  ma- 
terial necessary  to  complete  the  carpenter 
work,  and  Kogios  was  to  furnish  all  addltloo- 
al  material  and  labor. 

Varnum  began  work  November  5, 1917,  and 
continued  until  December  8,  1917,  having  to 
that  time  furnished  labor  and  materials  to 
die  value  of  $2,750.  On  December  27,  1917, 
the  defendant  Sullivan  loaned  Kogios  $2,200, 
wliich  was  paid  to  Varnum,  being  the  sum 
due  him  December  1,  1917.  At  this  time  Ko- 
gios executed  to  SuUlvan  a  mortgage  on  the 
premises  for  $6,000,  to  secure  a  loan  of  $2^200 
and  further  sums  to  be  thereafter  advanced 
by  Sullivan  to  Kogios.  On  the  same  date,  a 
written  agreement  was  made  by  which  Var- 
ntun  was  to  complete  the  work  "as  carpenter 
upon  said  building."  He  was  to  begin  at 
once  and  "continue  until  finished  with  rea- 
sonable allowance  for  weather."  Vamum 
completed  the  work  AprU  22,  19ia 

St  1915,  c.  292,  as  amended  by  St  1916,  C. 
306,  provides  that  when  a  contractor  has 
furnished  labor  or  material  in  the  erection, 
alteration,  repair,  or  removal  of  a  building.  In 
order  to  establish  a  lien  for  labor  and  mate- 
rial supplied  he  must  show  tliat  he  made  a 
written  contract  with  the  owner  and  that  no- 
tice of  the  contract  was  filed  or  recorded  in  the 
registry  of  deeds.  If  there  is  an  extension  of 
the  written  contract  a  notice  thereof  stat- 
ing the  date  to  whldi  It  is  extended,  is  re- 
quired to  be  filed  in  the  registry  of  deeds 
prior  to  the  date  "stated  in  the  notice  of  a 
contract  for  the  completion  thereof."  The 
statute  requires  not  only  the  existence  of  a 
contract  but  that  the  contract  be  in  writ- 
ing.   The  agreement  of  October  27,  1917,  Is 
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not  Boffldent  to  falflll  the  reqnirementf  of 
the  mechanic's  Ilea  law.  It  la  in  effect  a 
mere  memorandom  of  a  contract  to  be  made 
In  the  futare^  whez«  all  the  essential  de^ 
menta  aie  not  Indaded  and  Us  terms  are 
left  uncertain.  It  does  not  show  whether 
the  work  was  to  be  done  in  the  erection  of 
a  building,  or  in  the  repair  or  alteration  of 
an  existing  structure.  If,  as  matter  of  fact, 
it  was  understood  a  building  was  to  be 
erected,  it  Is  not  shown  of  what  material  it 
was  to  be  constructed ;  if  a  building  yrAS  to 
be  repaired,  it  does  not  appear  what  repairs 
were  to  be  made;  and  If  any  labor  in  addi- 
tion to  that  of  carpenters  and  laborers  was 
to  be  supplied,  it  is  not  set  out  in  the  agree- 
ment. The  agreement  dated  October  27, 1917, 
Is  not  such  a  written  contract  as  is  required 
by  the  mechanic's  lien  statute.  See  Parker 
T.  Anthony,  4  Gray,  289;  Sanderson  v.  Taft 
6  Gray,  533 ;   WUder  ▼.  French,  9  Gray,  393. 

As  the  plaintiff  cannot  prevail  for  the  rea- 
sons stated,  it  Is  unnecessary  to  consider  the 
other  objections  to  the  maintenance  of  the 
bill  which  were  argued  by  the  defendant  St 
1916.  c  292,  K  1.  2,  7,  8.  9;  St  19ie,  c.  806, 
12. 

■No  notice  was  filed  or  recorded  in  the  reg- 
istry of  deeds  under  the  contract  of  Novem- 
ber 27,  1817,  and  it  Is  not  contended  that  the 
plaintiff  can  recover  under  that  agreement 

Bill  dismissed 


(1S3  Mass.  2S8) 

NEW  YORK  CENT.  B.  CO.  et  al.  v.  STONB- 
MAN  et  ol. 

(Supreme  Judfdal  Court  of  Massachusetts. 
Suffolk.     June  24,  1919.) 

1.  EviDxncK  «=»461(1)— Paboi.  Evidkncb  Ar- 
RCTiNO  Wbiting — AKBiGurTT  of  Lk*.bx. 

In  suit  for  ipedfic  performance  of  a  cove- 
nant to  heat  to  a  proper  warmth  for  office  par- 
poses  the  freight  offices  leased  by  defendants, 
the  covenant  being  ambiguous,  evidence  was  ad- 
missible to  show  the  conditionB  and  circumstanc- 
es under  whidi  it  was  made  in  order  to  ascer- 
tain whether  it  was  intended  to  obligate  for 
heating  during  the  night  as  well  as  the  .day. 

2.  CONTOAOTS  «=»155  —  Ambioditt  —  COH- 
8TBUCTI0R  AOAINST  PeKSON  RESPONSIBUC. 

If  the  true  import  and  meaning  of  a  written 
instrument  are  doubtful,  and  the  intention  of 
the  parties  cannot  be  determined  from  Its  lan- 
guage, it  will  be  construed  most  strongly  against 
the  person  using  the  uncertain  language. 

8.  Landlobd  and   Tenaitt  4=342— Obuoa- 

TIOR  TO  Heat— EVIDKHOB. 
In  suit  by  a  railroad  for  spedfic  perfortn- 
ance  of  a  covenant  to  heat  freight  offices  leased 
to  it  by  defendants,  evidence  'hdd  not  to  justify 
a  ruling  that  the  railroad  was  not  entitled  to 
have  the  premises  heated  24  hours  In  the  day, 
Induding  Sundays  and  hoUdays. 


R.  00.  V.  BTONEMAN  679 

N.E.) 

4.  Landlord  and  Tenant  «=»41— Lease— In- 

TEBPBETATION   BY  PaBTIBS. 

In  suit  by  railroad  for  spedfic  performance 
of  covenant  to  heat  frdght  offices  leased  to  it 
by  defendants'  mortgagees,  the  lease  being  un- 
certain as  to  the  length  of  time  each  day  heat 
was  to  be  furnished,  evidence  that  from  the 
time  plaintiff  entered  into  possession  the  orig- 
inal lessors  kept  tlie  premises  heated  continu- 
ously 24  hours  each  day  until  defendants  en- 
tered to  foredose  thdr  mortgage  held  admissible 
to  show  the  interpretation  of  the  lease  by  the 
original  parties. ' 

B.  Landlord   and  Tenant  «=s>41— Ambiow- 

OUB  OOVENAOTV-CONSTBTJCTION  BY  PaBTIES. 

In  suit  by  a  railroad  for  spedfic  perform- 
ance of  a  heating  covenant  of  a  lease  of  freight; 
offices  by  defendants,  mortgagees,  evidence  that 
defendants,  after  foredosing  and  taking  posses- 
aioD,  continued  to  furnish -heat  without  objec- 
tion until  a  certain  date,  and  paid  for  coal 
furnished  by  the  railroad  to  heat  the  building, 
held  admissible  to  show  the  construction  whidi 
defendants,  after  taking  possession,  placed  on 
the  heating  covenant,  which  was  ambiguous. 

6.  Landlobd  and  Tenant  <8=41— Assent  to 
A.\iBiouou8  Lease  —  Moetoaqees  —  Con- 

STBUCTION  BY  ObiOINAL  PaBTIES. 

Where  a  lease  was  ambiguous  in  its  heating 
covenant,  but  the  lessor's  mortgagees  assented 
in  writing  to  it  and  agreed  to  be  bound  by  its 
terms,  they  canpot  avoid  its  provisions  and  in- 
terpret the  heating  covenant  differently  from  the 
interpretation  placed  upon  it  by  the  original 
parties,  as  shown  by  extrinsic  evidence. 

Report  from  Superior  Court  Suffolk  Coun- 
ty; John  F.  Brown,  Judge. 

Suit  by  the  New  York  Central  Railroad 
Company  and  others  against  David  Stoneman 
and  others,  resulting  in  ruling  that  the  bill 
could  not  be  maintained.  On  report  to  the 
Supreme  -  Judicial  Court  Ruling  reversed, 
and  case  ordered  to  stand  for  further  hear- 
ing. 

George  H.  Femald,  Jr.,  of  Boston,  for 
plaintiffs. 

Stoneman,  Oould  &  Stoneman,  of  Boston, 
for  defendants. 

CROSBY,  J.  The  plaintiffs  leased  from 
the  owners  the  second  and  third  floors  and 
part  of  the  first  floor  and  basement  of  a 
building,  to  be  occupied  as  a  frdght  office  for 
their  freight  terminal  In  Boston.  The  lease 
was  in  writing  and  the  defendants  as  mort- 
gagees of  the  property,  assented  to  It  and 
agreed  to  be  bound  by  its  terms  if  they  fore- 
closed the  mortgage  before  the  expiration  of 
the  lease.  The  bill  seeks  to  enforce  specific 
performance  of  the  lease  which  provides 
"that  the  demised  premises  shall  be  heated  by 
the  lessors  to  a  proper  warmth  for  office  pur- 
poses." The  judge  of  the  superior  court  be- 
fore whom  the  case  was  tried  ruled  that  up- 
on the  facts  redted  In  the  report  the  bill 
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coald  not  be  maintained,  and  reported  tbe 
case  to  this  court. 

It  Is  recited  In  the  report  that  "It  Is  neces- 
sary for  the  proper  operation  of  the  railroad 
for  it  to  operate  freight  trains  on  Sundays 
and  at  night" ;  and  that  "It  appeared  in  evi- 
dence that  other  transportation  companies  In 
Boston,  namely,  the  Boston  &  Maine  Rail- 
road, the  New  York,  New  Haven  &  Hartford 
Railroad  and  the  American  Railway  Express 
Company  keep  their  freight  offices  op&i 
twenty-four  hours  in  tbe  day,  Sundays  and 
holidays  Included,  and  properly  heated,  al- 
though the  force  of  clerks  on  duty  at  night 
and  on  Sundays  and  holidays  is  smaller  than 
oa  week  days  and  varies  according  to  the 
amount  of  business,  and  that  it  is  necessary 
for  the  handling  of  freight  to  keep  a  force  of 
clerks  at  the  freight  offices  continuously"; 
and  further,  that  the  plaintiffs  entered  into 
possession  of  the  premises  in  August,  1917, 
and  have  continued  in  possession  ever  since, 
except  that  since  December  28,  1917,  the  rail- 
road has  been  operated  by  the  federal  Direc- 
tor General  of  Railroads. 

The  lessors  kept  the  premises  heated  to  a 
proper  warmth  for  office  purposes  continuous- 
ly twenty-four  hours  In  the  day  including 
Sundays  and  holidays  until  February  16, 
1918,  when  the  defendants  made  an  entry  on 
the  premises  for  the  purpose  of  foreclosing 
their  mortgage^ .  but  left  the  building  in 
charge  of  the  lessors  who  continued  to  fur- 
nish heat  as  previously.  The  defendants' 
agent  in  charge  of  tbe  building  in  March, 
1918,  learned  that  heat  was  furnished  night 
and  day  and  continued  to  so  furnish  it  until 
November,  1918,  when  the  defendants  notified 
the  plaintiffs  that  they  would  not  thereafter 
furnish  heat  at  night  or  on  Sundays  or  holi- 
days. During  the  previous  winter  the  lessors 
bad  difficulty  in  obtaining  coal  for  heating  the 
building  and  tbe  plaintiffs  furnished  them 
with  about  twenty-five  tons  for  that  purpose. 
The  lessors  promised  to  pay  for  the  coal  but 
failed  to  do  so;  and  afterwards  the  plaintiffs, 
with  tbe  consent  of  the  defendants'  agent, 
deducted  from  the  rent  due.  the  defendants 
the  cost  of  tbe  coal. 

The  broker  of  the  lessors,  who  negotiated 
the  lease  with  the  plaintiffs'  representative, 
was  told  by  the  latter  that  the  premises  were 
to  be  used  by  the  railroad  as  a  freight  office 
for  its  freight  terminal  in  Boston,  and  would 
be  occupied  by  a  night  force  as  well  as  a  day 
force;  and  while  the  lessors  were  not  told 
by  their  broker  that  the  office  would  be  open 
night  and  day,  still  they  knew  that  the  prem- 
ises were  to  be  used  by  the  railroad  as  a 
freight  office  for  its  freight  terminaL 

[1-3]  The  provision  In  the  lease  "that  the 
demised  premises  shall  be  heated  by  the  les- 
sors to  a  proper  warmth  for  office  purposes," 
relates  only  to  the  degree  of  heat  to  be  fur- 
nished and  not  to  the  time  during  which  heat 
is  to  be  furnished.  Upon  that  question  the 
lease  is  silent    In  this  respect  the  covenant 


Is  ambiguous  and  of  doubtful  meaning,  and 
evidence  was  properly  admitted  to  show  the 
conditions  and  circumstances  under  which  It 
Was  made  in  order  to  ascertain  the  true 
meaning  of  its  language  as  It  was  used  by 
the  parties.  If  the  true  Import  and  meaning 
of  a  written  instrument  is  doubtful  and  the 
Intention  of  the  parties  cannot  be  determined 
from  Its  language,  It  will  be  constmed  most 
strongly  against  the  person  using  the  uncer- 
tain language.  Fotemick  t.  Watson,  184 
Mass.  187,  68  N.  B.  215;  Bascom  y.  Smitb, 
164  Mass.  61,  41  N.  B.  130;  Barney  v.  New- 
comb,  9  Cusb.  46.  The  evidence  of  tbe  cus- 
tom in  Boston  of  heating  office  buildings  from 
eight  o'clock  in  the  mornings  until  six  o'clock 
in  the  evening,  and  manufacturing  establish- 
ments from  seven  o'clock  In  the  morning  to 
six  o'clock  in  the  evening,  is  not  decisive  as 
to  the  rights  of  the  parties.  The  report 
shows  that  the  lessors  knew  before  the  lease 
was  executed  that  the  premises  would  be 
used  by  the  plaintiffs  as  a  railroad  office  at 
its  freight  terminal;  It  also  appeared  that 
It  was  necessary  for  the  proper  operation  of 
the  railroad  for  it  to  run  frei^t  trains  oa 
Sunday  and  at  night  when  passenger  traffic 
Is  light,  and  there  was  evidence  that  for  the 
handling  of  freight  It  was  also  necessary  to 
keep  a  force  of  clerks  at  the  freight  offices 
continuously.  Upon  this  evidence  it  could 
not  have  been  ruled  that  the  plaintiffs  were 
not  entitled  to  have  the  premises  heated 
twenty-four  hours  In  tbe  day.  Including  Sun- 
days and  holidays.  Reynolds  v.  Boston  Rub- 
ber Co.,  160  Mass.  240,  245,  35  N.  E.  677; 
Strong  v.  Carver  Cotton  Gin  Co.,  197  Mass. 
63,  83  N.  E.  328,  14  L.  R.  A.  (N.  S.)  274,  14 
Ann.  Cas.  1182;  W.  T.  'niden  Co.  ▼.  Denstein 
Hair  Co.,  216  Mass.  323, 103  N.  E.  916. 

[4,  i]  As  the  language  of  the  lease  was  an- 
certaln  and  doubtful  as  to  the  length  of  time 
heat  was  to  be  furnished,  the  evidence  that 
from  the  time  the  plaintiffs  entered  into 
possession  in  August,  1917,  the  lessors  kept 
the  premises  heated  continuously  twenty-four 
hours  each  day  until  February  16, 1918  (when 
the  defendants  made  an  entry  for  the  pur- 
pose of  foreclosing  their  mortgage),  was  ad- 
missible to  show  the  Interpretation  whldi  the 
original  parties  placed  upon  the  lease.  Tbe 
evidence  that  the  defendants  after  talcing 
I>osse8sion  continued  to  furnish  heat  contin- 
uously, without  objection,  untU  November, 
1918,  and  paid  the  plaintiffs  for  coal  fur- 
nished by  them  so  to  heat  the  building,  was 
also  admissible  to  show  the  construction 
which  tbe  defendants  after  taking  possession 
placed  upon  the  provision  of  the  lease  In 
question.  Where  the  terms  of  a  written  in- 
strument are  not  clear  and  explicit,  the  inter- 
pretation which  tbe  parties  have  placed  upon 
it  is  of  great  Importance  In  determining  its 
true  meaning.  Stone  v.  Clark,  1  Mete.  378, 
35  Am.  Dec.  370;  Lovejoy  v.  Lovett,  124 
Mass.  270;  Jennings  v.  Wliitehead  &  Ather- 
ton  Machine  Co.,  138  Mass.  594;    Slack  r. 
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Knox,  213  lU.  190,  72  N.  E.  746,  68  L.  K.  A- 
606. 

[6]  Aside  from  the  conduct  of  tbe  defend- 
ants as  mortgagees,  tbey  having  expressly  as- 
sented in  writing  to  the  lease  and  agreed  to 
be  bound  by  Its  terms  cannot  now  avoid  its 
provisions  and  place  upon  it  an  interpretation 
different  from  what  the  original  parties  in- 
tended. Aa  the  meaning  of  the  covenant  was 
doubtful  and  its  true  construction  depended 
upon  extrinsic  evidence  to  explain  it,  and 
tbereby  show  the  Intention  of  tbe  original 
parties,  the  defendants  under  their  agree- 
ment were  bound  by  the  construction  adopted 
by  the  parties.  Bascom  v.  Smith,  164  Mass. 
61,  78,  41  N.  B.  130.  While  It  appears  that 
the  heating  plant  was  so  arranged  that  beat 
could  not  be  furnished  to  the  plaintiff  with- 
out heating  the  rest  of  the  bnilding,  still 
there  was  nothing  to  show  that  provision 
could  not  be  made  to  limit  the  heat  furnished 
to  other  tenants  to  such  times  as  they  were 
entiUed  to  it. 

As  in  the  opinion  of  a  majority  of  the  court 
It  properly  could  not  have  been  ruled  that 
the  bill  could  not  be  maintained,  the  entry 
must  be,  ruling  reversed,  and  case. to  stand 
for  further  hearing.  The  nature  of  the 
relief  to  which  the  plaintiff  Is  entitled.  If  It 
turns  out  that  it  is  entitled  to  rell^  Is  not 
now  before  tbe  court 
■     So  ordered. 


(233  Mmb.  847) 

KNOWLBS  V.  BOSTON  ELEVATED 
BY.   CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  SO,  1919.) 

1.  T^iAL  4=9105(1)— Incokfktknt  Etisknob 
—Absence  of  Objection. 

Incompetent  evidence  admitted  without  ob- 
jection is  entitled  to  its  probative  force. 

2.  Cabbiebs  <e=9302(3)— Cabbiaob  or  Pabskn- 

GEBS— InJUBIES — LlABIUTT. 

Where  plaintiff  entered  defendant  street 
railway's  car  when  most  of  the  seats  were  fill- 
ed, and  80  many  boarded  the  car  it  became  so 
crowded  the  guard  had  to  press  the  doors  in, 
and  at  a  stop  when  the  door  was  Opened  near 
which  plaintiff  was  standing  she  was  precipitat- 
ed out  on  the  street  by  the  pressure  of  the 
crowd,  the  railway  was  not  liable  for  her  in- 
juries. 

Report  from  Superior  C!ourt,  Suffolk  Coun- 
ty; Richard  H.  Irwin,  Jbdge. 

Action  for  tort  for  i)ersonal  injuries  by 
Sarah  M.  Knowles  against  the  Boston  Ele- 
vated Railway  Company,  resulting  In  verdict 
for  defendant.  On  report  to  the  Supreme 
Jndicial  Ourt  Judgment  ordered  for  de- 
fendant. 


John  J.  Scott,  of'  Boston,  for  plaintiff. 
Fletcher  Ranney  and  Thomas  Allen,  Jr., 
both  of  Boston,  for  defendant. 

CARROLL,  J.  [1]  The  plaintiff  was  In- 
jured by  falling  from  one  of  the  defendant's 
cars  when  the  door  was  opened  for  her  to 
alight.  There  was  evidence  that  the  plain- 
tiff entered  tbe  car  at  Harvard  Square  Sta- 
tion; that  "most  of  the  seats  were  flUed"; 
that  In  the  presence  of 'the  guard  and  starter 
many  people  boarded  the  car  and  It  became 
80  crowded  that  the  guard  "had  to  press  the 
doors  in" ;  that  at  this  hour  in  the  morning, 
at  Harvard  Square,  tbe  cars  were  always 
illed,  and  "everybody  was  rushing  wild, 
trying  to  get  on";  that  the  plaintiff  was  in- 
jured at  Blgelow  avenue,  in  Watertown, 
which  was  about  twelve  minutes  run  from 
Harvard  Square,  and  there  was  no  interven- 
ing stop.  Tiie  evidence  of  what  happened 
at  Harvard  Square  was  not  objected  to  (see 
Seale  v.  Boston  Eler.  Ry.,  214  Mass.  69,  60, 
100  N.  E.  1020) ;  and  even  If  It  were  incom- 
petent, having  been  admitted  without  ob- 
jection, it  Is  entitled  to  its  probative  force 
(Hubbard  v.  Allyn,  200  Mass.  166.  171,  86  N. 
E.  356). 

[2]  The  plaintiff  testified: 

"That  as  the  car  stopped  or  was  about  to 
stop  at  Bigelow  avenue  "the  door  went  open, 
and  I  landed  on  tbe   street,  on  my  shoulder. 

•  *  *  I  had  an  umbrella  and  a  handbag  in 
my  hand.  Just  before  the  door  opened,  it  [the 
car]  was  crowded,  and  each  one  was  press- 
ing forward  to  get  to  the  door.  At  the  time  tbe 
door    opened,    there    was    pressure   upon    me 

•  •  •  from  the  crowd.  •  •  •  I  was  in  the 
same  posidon  when  the  door  opened  and  when 
I  was  thrown  as  I  was  when  the  car  started. 

•  •  *  I  couldn't  move  from  the  time  the  car 
started  at  Harvard  Square." 

A  witness  for  the  plaintiff  testified  that 
wben  tbe  car  stopped  at  Blgelow  avenue  the 
motorman  opened  the  door  and  "the  people 
all  try  more  pressure." 

Considering  all  the  evidence,  there  is  noth- 
ing to  show  that  the  plaintiff  was  Injured  by 
reason  of  the  defendant's  negligence.  In 
Seale  v.  Boston  Elevated  Ry.,  supra,  the 
plaintiff  offered  to  show  that  "before  she  en- 
tered the  crowded  car  at  Scollay  Square," 
"and  that  as  she  was  standing  after  the  other 
passengers  had  entered  the  rear  door  of  the 
next  to  the  last  car,  the  jguard  put  his  hand 
behind  her  back  and  pushed  her  into  that 
rear  door  against  the  crowd."  She  testified 
that  when  the  train  reached  Park  Street 
Station,  the  car  door  was  opened  and  she 
"  "went  to  step'  and  before  she  'had  a  chance 
to  step  tbe  crowd  pushed'  her  and  she  fell 
out,  her  leg  going  down  between  the  car  and 
a  portion  of  the  station  platform  which 
curved  away  from  the  car  about  two  feet." 
It  was  decided   that  the  plaintiff  was  not 
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prejudiced  by  the  exclusion  of  her  offers  of 
proof  and  could  not  recover.  This  case  can- 
not be  distinguished  from  the  case  at  bar, 
and  Is  decisive  of  it 

The  plainticrs  case  really  rests  on  the 
fact  that  the  car  was  crowded.  It  was  said 
in  Bums  V.  Boston  Blevated  By.,  183  Mass. 
96,  at  page  97,  66  N.  E.  418:  "The  fact  that 
the  car  was  crowded  is  immaterial."  This 
has  been  said  In  substance  in  numerous  cases 
and  is  implied  In  many  bthei  decisions. 
Jacobs  T.  West  End  St  By.,  178  Mass.  116, 
."lO  N.  E.  63fl :  McCumber  t.  Boston  Eler.  By., 
207  Mass.  569,  93  N.  E.  698,  32  L.  R.  A.  (N. 
S.)  476. 

In  Wlllworth  V.  Boston  Blev.  By.,  188  Mass. 
220,  222,  74  N.  E.  333,  it  was  held  that  the 
defendant  was  not  in  fault  in  failing  to  take, 
measures  to  prevent  passengers  from  crowd- 
ing, in  passing  from  die  car,  if  the  passengers 
were  not  disorderly,  and  where  there  is  no 
reason  to  expect  that  anything  onusnally 
dangerous  would  happen.  Field  v.  Boston 
Elev.  By.,  188  Mass.  222,  74  N.  B.  334;  Marr 
▼.  Boston  ft  Maine  B.  B.,  208  Mass.  446,  94 
N.  E  692;  MacGllvray  v.  Boston  Eler.  By., 
229  Mass.  65,  118  N.  E.  166.  These  cases 
govern  the  case  at  bar. 

Chase  v.  Boston  Elev.  By.,  122  N.  B.  174, 
Is  to  be  distinguished.  In  that  case  the  per- 
son In  charge  of  the  elevator,  without  warn- 
ing, opened  the  elevator  door  against  which 
the  plaintiff  was  leaning,  which  appeared  to 
foe  a  part  of  the  wall  of  the  elevator.  The 
elevator  was  stopped  about  four  inches  above 
the  level  of  the  floor,  and  there  was  a  settee 
!n  thp  way  over  which  the  plaintiff  fell. 
In  Kelley  v.  Boston  Elevated  By.,  210  Mass. 
454,  96  N.  E.  1031,  and  Bryant  v.  Boston 
Elevated  By.,  212  Mass.  62,  98  N.  E.  587, 
40  li.  B.  A.  (N.  S.)  133,  the  plaintiff 
was  injured  In  a  crowded  subway  station 
where  the  conditions  could  have  been 
foreseen  and  provided  for.  Kuhlen  v.  Bos- 
ton &  Northern  St.  By.,  193  Mass.  341,  79  N. 
E.  815.  7  li.  B.  A.  (N.  S.)  729.  118  Am.  St. 
Bep.  616.  rests  on  the  fact  of  violent  conduct 
at  a  subway  waiting  station.  O'Day  v.  Bos- 
ton Kiev.  By.,  218  Mass.  Sl.^,  106  N.  E.  144, 
depends  on  Stevens  v.  Boston  Blev.  By.,  184 
Mass.  476.  69  N.  E.  ..3.38,  where  there  was  a 
violation  of  a  rule  by  a  servant  of  the  de- 
fendant, established  by  It  for  the  protection 
of  passengers.  In  Treat  v.  Boston  &  Lowell 
B.  B.,  131  Muss.  371,  Glennen  v.  Boston 
Elev.  By.,  207  MasS.  497,  93  N.  E.  700,  32  L. 
B.  A.  (N.  S.)  470,  Coy  V.  Boston  Elev.  By., 
212  Mass.  307,  98  N.  B.  1041,  Morse  V.  New- 
ton Street  By.,  213  Mass.  595,  100  N.  EJ. 
1007,  and  Nute  v.  Boston  &  Maine  B.  B.,  214 
Mass.  184,  100  N.  B.  1099,  there  was  evi- 
dence of  disorderly  and  unruly  conduct  on 
the  part  of  passengers,  which  should  have 
been  foreseen  and  guarded  against  by  the 
defendant.  No  such  facts  appear  in  the 
case  at  bar,  and  these  cases  do  not  support 


the  plaintiff's  contention.  St  1906,  c.  463, 
pt  3,  i  96,  was  not  applicable  to  the  plaintiff's 
case  and  we  need  not  consider  it. 

According  to  the  report  Judgment  Is  to  be 
entered  for  the  defendant 

So  ordered. 


(233  Mass.  UO 

MUBEAY  V.  JUSTICES  OF  MUNICIPAIi 
COUBT  OF  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  23,  1919.) 

1.  OmcERS  <8=»69— Civrr,  Service— "Bemov- 
AL  Without  Pbopeb  Cause." 

"Bemoval  without  proper  cause,"  as  used 
in  St  1918,  c.  247,  $  3,  relative  to  the  removal, 
suspension,  and  rejecidon  of  persons  in  the 
dassifled  civil  service,  includes  a  removal  for 
reasons  which  are  inaufflcient,  frivolous,  or  'ir- 
relevant, and  a  removal  grounded  upon  evidence 
which  to  fair-minded  persons  appears  inade- 
quate to  justify  the  conclusion  reached  but  fall- 
ing short  of  an  exercise  of  bad  faith. 

2.  OinoBBB  «s»72(2)— CiTii.  Sebvxcb— Beicov- 
AL— Bevikw. 

On  petition,  pursuant  to  St  1918,  c.  247, 
S  3,  to  review  removal  of  petitioner  from  em- 
ployment under  the  civil  service,  the  municipal 
court  hearing  the  petition,  does  not  try  the 
case  de  novo,  but  merely  reviews  the  action  of 
the  removing  officer  or  board,  to  prevent  a  re- 
sult appearing  not  to  be  based  on  the  exercise 
of  an  unbiased  and  reasonable  judgment;  tliat 
is,  a  removal  without  proper  cause  or  in  bad 
faith. 

3.  Offiokbs  «=»72(2)  —  Civil  Sebvicb  — Ek- 
viKW  OF  BehovaI/— Bubden  of  Proof. 

The  burden  of  proof  rested  on  petitioner  to 
the  municipal  court,  pursuant  to  St  1918,  c. 
247,  t  8,  to  review  his  removal  from  employ- 
ment as  assistant  engineer  at  a  state  hospital, 
to  establish  the  essential  statutory  facts  of  re- 
moval without  proper  cause  or  in  bad  faith. 

Beport  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Petition  for  writ  of  certiorari  by  Thomas 
P.  Murray  against  the  Justices  of  the  Mu- 
nicipal Court  of  the  City  of  Boston.  Case  re- 
ported.   Petition  dismissed. 

Frederick  W.  Mansfield  and  Edmund  B. 
Mansfield,  both  of  Boston,  for  petitioner. 

Henry  0.  AttwIU,  Atty.  Gen.,  and  Max  L; 
Levenson,  Asst  Atty.  tien.,  for  respondents. 

BU6Q,  C.  J.  The  petitioner  was  removed 
from  his  employment  as  assistant  engineer 
at  the  Boston  State  Hospital  after  hearing 
had  In  conformity  to  the  civil  service  law. 
Thereafter  he  filed  a  petition  in  the  munici- 
pal court  for  the  cl<7  of  Boston  under  St 
1918,  c.  247,  S  3.  It  there  is  enacted  that  a 
person  removed  from  such  employment  may 
file  a  petition  praying  that  the  action  of  the 
oflicer  or  board  In  making  such  removal  may 


tfts»For  other  oases  see  same  topic  and  KST-NUMBER  in  all  Kejr-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Masa)  MURKAT  y.  JUSTICES 

(123 

be  reviewed  by  the  conrt,  and  that  after  ap- 
propriate notice  the  court  shall  "review  Buch 
action,  hear  the  witnesses,  and  shall  afflrin 
said  order  unless  It  shall  appear  that  it  was 
made  without  proper  cause  or  in  bad  faith, 
in  which  case  said  order  shall  be  reversed 
and  the  petitioner  be  reinstated.  •  •  *" 
The  return  shows  that  the  Judge  who  beard 
the  petition  among  other  matters  found  that 
the  order  of  remoral  was  made  in  good 
faith.  Other  findings  and  rulings  are  in 
these  words: 

"As  to  the  specifications  assigned  under  the 
head  of  'Incompetence,'  while  I  should  not  have 
arrived  on  a  careful  consideration  of  the  entire 
evidence  presented  at  the  public  hearing,  at  the 
conclusion  reached  by  the  trustees,  but  should 
on  this  evidence  have  found  that  these  charges 
were  not  sustained,  yet  I  find,  if  the  trustees 
believed  the  testimony  of  the  chief  engineer, 
and  the  evidence  offered  in  corroboration  there- 
of, in  preference  to  that  offered  by  the  petition- 
er in  refutation  thereof,  that  evidence  taken 
by  itself  was  sufficient  to  justify  a  finding 'that 
said  charges  of  incompetence  had  been  sustain- 
ed. I  find  that  the  testimony  of  the  chief  en- 
gineer was  fairly  and  honestly  given,  that  in 
giving  it  be  was  actuated  by  no  improper  or  un- 
worthy motive,  that  he  honestly  believed  the 
charges  which  he  had  preferred  against  the  pe- 
titioner to  be  true,  that  in  giving  his  evidence 
he  showed  no  bias  or  hostility  toward  the  pe- 
titioner,, and  that  his  testimony  was  believed 
by  the  board  of  trustees  and  in  the  m^in  form- 
ed the  basis  Of  the  decision  at  which  in  good 
faith  they  arrived,  that  the  petitioner  should 
be  discharged.  I  rule  that  under  the  law  the 
burden  is  on  the  petitioner  to  establish  af- 
firmatively by  a  fair  preponderance  of  evidence 
that  in  removing  him  the  trustees  act^d  either 
in  bad  faith  or  without  proper  cause,  and  that 
this  burden  has  not  been  sustained." 

The  order  of  removal  was'  afiSrmed.  This 
petition  for  a  writ  of  certiorari  to  quash  the 
record  of  the  municipal  court  of  the  city  of 
Boston  for  errors  of  law  was  thereupon 
brought 

[1-3]  The  case  turns  upon  the  Interpreta- 
tion of  the  crudal  part  of  the  statute,  which 
has  already  been  quoted.  The  correct  mean- 
ing must  be  gathered  from  the  words  used 
and  the  end  apparently  aimed  at  by  the 
general  court  In  passing  the  statute.  The  re- 
quirement, that  the  court  shall  "review"  the 
action  of  the  officer  or  board  making  the  re- 
moval, must  be  construed  in  connection  with 
the  further  mandate  that,  after  bearing  the 
witnesses,  he  "shall  affirm  the  order  unless 
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fit  appears  that  it  was  made  without  proper 
cause  or  In  bad  faith."  Treating  these  pro- 
visions in  relation  to  each  other  they  are 
not  equivalent  to  coramon  provisions  ot  law 
respecting  hearings  on  appeal,  where  the 
whole  matter  Is  reopened  and  tried  again  re- 
gardless of  the  initial  decision.  The  order 
of  removal  is  to  be  reversed  only  when  "made 
without  proper  cause  or  In  bad  faith."  That 
provision  differs  manifestly  from  one  pro- 
viding for  a  complete  new  trial  or  a  full 
hearing  of  the  matter  upon  its  merits.  Re- 
moval without  proper  cause  Includes  a  re- 
moval for  reasons  which  are  insufficient, 
frivolous  or  irrelevant,  and  a  removal  ground- 
ed upon  evidence  which  to  fair-minded  per- 
sons appears  Inadequate  to  Justify  the  con- 
clusion reached  but  falling  short  of  an  ex- 
ercise of  bad  faith.  This  may  not  be  an 
exhaustive  definition,  but  it  Is  sufficient  for 
the  present  case.  The  word  "review"  does 
not  In  this  connection  imply  a  retrial  4pou 
the  merits.  It  indicates  a  reexamination  of 
a  proceeding,  already  concluded,  for  the  pur- 
pose of  preventing  a  result  which  appears 
not  to  be  based  upon  the  exercise  of  an  un- 
biased and  reasonable  Judgment.  It  does 
not  Import  a  reversal  of  the  earlier  decision 
honestly  made  upon  evidence  which  appears 
to  an  unprejudiced  mind  sufficient  to  war- 
rant the  decision  made  although  of  a  char- 
acter respecting  the  weight  of  which  two 
Impartial  minds  might  well  reach  different 
conclusions,  and  upon  which  the  reviewing 
magistrate,  If  trying  the  whole  issue  afresh, 
might  make  a  different  finding.  It  was  en- 
tirely consistent  for  the  Judge  of  the  munJelnal 
court  to  feel  that  he  would  decide  the  case 
differently  on  its  merits.  If  it  had  been  within 
his  Jurl-sdlctlon  to  do  so,  and  yet  to  find  that 
the  decision  of  the  superintendent  and  board 
of  trustees  of  the  hospital  did  not  appear  to 
have  been  "made  without  proper  cause." 
Swan  T.  Justices  of  the  Superior  Court,  222 
Mass.  542,  111  N.  B.  386.  He  ruled  correctly 
that  the  burden  of  proof  of  establishing  the 
essential  statutory  facts  rested  upon  the 
petitioner.  That  also  Is  Involved  In  the  words 
of  the  statute. 

Cases  relating  to  .the  course  of  procedure 
upon  writs  of  review  are  not  controlling  In 
this  connection,  because  It  there  is  expressly 
provided  that  the  case  shall  be  tried  anew. 

It  follows  that  as  matter  of  law  the  entry 
must  be: 

Petition  dismissed. 
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(283  Haas.  275) 

WHEELER  T.  CITT  OP  BOSTON  et  oL 

KIMBALL  V.  WOODWARD,  Health 

Com'r,  et  aL 

(Supreme  Judicial  Court  of  Massachusetta. 
Suffolk.     June  25,  1919.) 

MUNICIPAI.  COBFOBATIOMS  «=»607— Tranbpob- 
lATlON  OF  GaBBAOB— VALIDITT  OF  REOUIA- 
TION  PBOHIBITINa. 

Boston  Revised  Ordinances  1914,  c.  40,  S 
14,  providing  that  no  person  shall  transport 
kitchen  swill  or  garbage  through  the  alleys  or 
streets  of  the  city,  municipal  collection  and  re- 
moval of  the  entire  mass  of  garbage  being  neces- 
sary to  preserve  the  public  health,  passed  by  the 
board  of  health  under  the  authority  of  Rev. 
Laws,  c  75,  $  65,  is  a  valid  exercise  of  police 
power  by  the  city,  justifying  the  refusal  of  per- 
mits to  farmers  to  convey  garbage  fuid  swill 
through  the  streets. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Petitions  for  writs  of  mandamus  by  Joseph 
Wheeler  against  the  City  of  Boston  and  oth- 
ers and  by  James  F.  Kimball  against  Francis 
X.  Mahoney  (by  amendment,  William  C. 
Woodward),  Health  Commissioner,  and  oth- 
ers. Cases,  reported,  and  ordered  consolidat- 
ed.   Petitions  dismissed. 

0.  P.  Sampson  and  Clarence  F.  Eldredge^ 
both  of  Boston,  for  petitioners. 

John  A.  Sullivan,  of  Boston,  for  respond- 
ent Boston  Development  &  Sanitary  Co. 

'Joseph  P.  Lo'ons,  of  Boston,  for  respond- 
ents Sullivan  and  Woodward. 

RUGG,  C.  J.  These  are  petitions  for  writs 
of  mandamus.  They  are  brought  to  compel 
the  appropriate  public  officers  of  the  city  of 
Boston  to  grant  and  approve  permits  to  the 
petitioners,  who  are  farmers  doing  business 
in  neighboring  towns,  to  convey  garbage 
through  the  streets  of  Boston  on  its  way  to 
their  farms,  there  to  be  fed  to  swine.  The 
pertinent  facts  are,  that  the  petitioners  have 
for  the  collection  and  transportation  of  gar- 
bage modem  and  sanitary  appliances,  which 
are  kept  clean  and  wholesome,  and  that  they 
have  been  accustomed  for  several  years  to 
do  this  work  in  a  careful  and  entirely  satis- 
factory manner  without  offense  to  the  senses 
or  harm  to  the  health  of  the  community. 
They  have  made  mutually  advantageous  ar- 
rangements for  the  collection  of  their  gar- 
bage with  the  proprietors  of  certain  large 
hotels  and  restaurants  in  Boston,  who  desire 
to  have  the  petitioners  continue  to  do  this 
work.  The  petitioners  have  been  granted 
permits  from  the  municipal  otllcers  of  Boston 
for  several  years.  Their  methods  in  the  use 
of  the  permits  have  always  been  approved  by 
the  health  authorities.  In  1912  the  dty 
of  Boston  made  a  contract  with  the  Boston 
Development  &  Sanitary  Company,  one  of  the 


defendants,  wherein  it  agreed  to  collect  gar- 
bage from  the  part  of  Boston  wherein  are 
located  the  hotels  and  restaurants  from 
which  the  petitioners  have  been  collecting 
garbage,  and  to  deliver  it  to  that  company 
at  designated  stations.  This  contract  is  still 
in  force.  In  1914  the  city  of  Boston  made 
a  contract  with  the  same  company  for  the 
collection  of  hotel  and  restaurant  garbage 
within  the  same  area.  That  company  has 
a  reduction  plant  at  Spectacle  Island  in  Bos- 
ton Harbor  and  declines  to  permit  the  pe- 
titioners to  collect  garbage  under  its  patron- 
age. 

By  R.  li.  c.  25,  S  14,  a  dty  may  make  con- 
tracts "for  the  disposal  of  its  garbage."  R. 
L.  c.  26,  i  2 ;  Clarke  v.  Fall  River,  219  Mass. 
580,  583,  107  N.  B.  419. 

It  is  provided  by  the  Revised  Ordinances 
of  Boston  of  1914,  c.  40,  J  14,  that— 

"No  person  other  than  employes  of  the  dty 
♦  •  *  shall  in  any  street  carry  •  •  •  house 
offal  or  other  refuse  matter  ♦  •  •  except  in 
accordance  with  a  permit  from  the  commission- 
er of  public  works  approved  by  the  board  of 
health." 

In  1914  the  board  of  health  of  Boston  pass- 
ed this  regulation; 

"At  a  meeting  of  the  board  of  health  held  this 
day,  it  was  voted  to  adopt  the  following  regula- 
tions: Whereas,  kitchen  swill  and  garbage  in 
the  dty  of  Boston  are  a  source  of  filth  and  are 
capable  of  containing  and  of  conveying  contagion 
and  of  creating  sickness,  thereby  endangering 
the  public  health  and  safety;  and,  whereas,  in 
the  opinion  of  the  board,  municipal  collection 
and  removal  of  the  entire  mass  of  kitchen  swill 
and  garbage  in  the  dty  of  Boston  is  necessary 
to  preserve  the  public  health  and  safety:  Order- 
ed, that  no  person,  firm  or  corporation,  other 
than  cue  dty  of  Boston  or  the  city  contractors 
or  their  agents,  shall  carry,  convey  or  transport 
through  the  alleys,  streets  or  public  places  of 
the  city  of  Boston  any  kitchen  swill  or  garbage 
consisting  of  any  refuse  accumulation  of  meat, 
fish,  fowl,  fruit  or  vegetable  matter." 

This  regulation  was  adopted  for  the  rea- 
sons therein  set  forth  as  a  health  measure^ 
because  of  difficulty  experienced  in  pladng 
responsibility  for  nuisances  created  by  fail- 
ure of  persons  theretofore  holding  i)ermits, 
other  than  the  petitioners,  to  collect  garbuge 
regularly  and  in  a  sanitary  manner,  but  who 
were  Irregular,  slovenly  and  offensive  in 
their  methods.  After  the  passage  of  this 
regulation  the  commissioner  of  public  works 
refused  to  issue  permits  to  the  petitioners, 
not  because  they  did  not  or  were  not  able  to 
comply  with  all  proper  rules  respecting  the 
collection  of  garbage,  and  not  because  of  any 
complaint  against  their  methods,  but  because 
be  refused  longer  to  issue  any  permits  to 
any  such  persons.  The  board  of  health  re- 
fuses to  act  in  behalf  of  the  petitioners..  No 
permits  to  transport  garbage  through  the 
streets  of  Boston  have  been  granted  since  the 


es»F0T  otber  cases  see  same  topic  and  K£T-N  UMBER  In  all  Ktty-Numbered  Digests  and  Indexaa 


Digitized  by 


Google 


Mass.) 


WHEELER  ▼.  CITY  OF  BOSTON 
(l»  N.K) 


adoption  of  the  regulation  by  the  board  of 
health.  Tbe  situation  as  summarized  by  the 
auditor  is  this: 

"There  is  little  controTersy  as  to  the  facts. 
The  city,  having  the  responsibility  of  removing 
or  causing  to  be  removed  oEEal  and  garbage  that 
may  be- a  menace  to  the  public  health,  baa  adopt- 
ed a  system  both  of  removal  and  disposal,  em- 
ploying as  its  agencies  its  own  employes,  its 
contractors,  and  the  Boston  Development  &  San- 
itary Company,  and  as  its  agent  for  disposal  it 
has  adopted  the  Boston  Development  &  Sanitary 
Company,  under  a  contract.  In  order  to  carry 
out  and  make  effective  its  policy,  it  has  nnder- 
taken  to  refuse  permission  to  anybody  except 
one  of  its  own  agencies  to  transport  garbage 
through  the  streets.  The  Boston  Development 
&  Sanitary  Company  has  erected  a  large  re- 
duction plant  on  Spectacle  Island,  and  furnished 
scows  for  the  transportation  of  garbage  from 
the  water-front  stations  to  the  Island.  At  the 
Island  it  treats  all  the  garbage  by  a  'reduction' 
process,  and  extracts  from  it  grease,  oil,  and 
•other  products  of  commercial  valae.  The  gar- 
bage is  therefore  of  value  to  it." 

There  is  nothing  In  the  record  which  re- 
quires the  Inference  that  there  is  any  bad 
faith  In  any  of  the  conduct  of  the  cdty  offi- 
cers. The  natural  Import  of  ail  the  facts  is 
that  the  regulation  has  been  passed  and  en- 
forced In  an  honest  eftort  to  conserve  the 
public  health  and  promote  the  general  wel- 
fare. 

The  petitioners  denounce  the  action  of  the 
commissioner  of  public  works  and  of  the 
board  of  health  In  refusing  to  grant  them 
permits  as  unreasonable,  and  the  enforce- 
ment of  the  regulation  of  the  board  of  health 
as  nn  unauthorized  exercise  of  the  police 
power. 

The  regulation  of  the  board  of  health  was 
passed  under  the  authority  conferred  by  R. 
L.  c.  75,  S  65,  which  requires  that  the  board 
of  iiealth— 

"shall  eziunine  into  all  nnisances,  sources  of 
filth  and  catises  of  sickness  within  its  town, 
•  •  •  which  may  in  its  opinion  be  injurious 
to  the  public  health,  •  •  •  and  shall  make 
regnlations  for  the  public  health  and  safety  rela- 
tive thereto  and  relative  to  articles  which  are 
capable  of  containing  or  conveying  infection  or 
contagion  or  of  creating  sickness  which  are 
brought  into  or  conveyed  from  its  town." 

This  section  has  been  treated  as  applying 
to  the  board  of  health  of  Boston.  Train  t. 
Boston  Disinfecting  Co.,  144  Mass.  523,  11 
N.  B.  929,  59  Am.  Rep.  113 ;  Commonwealth 
V.  Drew,  208  Mass.  493,  94  N.  E.  682,  33>  L. 
R.  A.  (N.  S.)  401.  See  Lynn  v.  County  Com- 
missioners, 153  Mass.  40,  26  N.  E.  409. 

It  was  held  in  Vandlne,  Petitioner,  6  Pick. 
187,  17  Am.  Dec.  351,  that  a  by-law  forbid- 
ding the  removal  of  house  dirt  and  offal  from 
Boston,  except  by  those  duly  licensed,  was  a 
Talld  exercise  of  the  police  power  in  the  in- 
terest of  the  public  health.    Much  the  same 


arguments  there  were  considered  and  dispos- 
ed of  as  have  been  urged  by  the  present  pe- 
titioners. That  case  goes  far  toward  the  de- 
dslon  of  the  case  at  bar.  To  the  same  effect 
Is  Schultz  v.  State,  112  Md.  211,  76  Atl.  592. 
The  precise  question  here  presented  has 
never  arisen  In  this  commonwealth.  It  has 
been  decided,  however.  In  numerous  other 
Jurisdictions.  An  exactly  similar  case  in 
principle,  and  one  remarkably  like  in  all  its 
salient  facts.  Is  Gardner  v.  Michigan,  199  U. 
S.  325,  331,  28  Sup.  Ct.  106,  108  (50  L.  Bd. 
212).    It  there  was  aald: 

"The  court  may  well  take  judidal  notice  that 
table  refuse,  when  dumped  into  receptacles  kept 
for  that  purpose,  will  speedily  ferment  and  emit 
noisome  odors,  calculated  to  affect  the  public 
health.  *  *  *  The  defendant  insists  that  it 
is  part  of  the  common  knowledge  of  the  country 
tliat  the  refuse  from  kitchens,  tables,  hotels, 
and  restaurants  is  valuable  as  food  for  swine, 
and  is  property  within  the  meaning  of  the  con- 
stitutional provision  which  forbids  the  taking 
by  any  state  of  private  property  for  public  use 
without  compensation.  Of  course,  all  know  that 
such  a  use  of  refuse  is  not  nncommon  in  some 
localities.  •  •  •  Looking  at  the  matter  in  a 
practical  light,  we  are  nnable  to  say  that  the 
means  devised  by  the  city  council,  and  indicated 
by' its  action,  were  plainly  unreasonable  or  un- 
necessary, or  did  not  have  a  real,  substantial 
relation  to  the  protection  of  the  pubUc." 

It  has  been  found  by  the  auditor  that  title 
to  the  garbage  vested  In  the  petitioners.  So 
far  as  concerns  the  property  rights  of  the 
petitioners  In  the  garbage  after  they  had  tak- 
en it  from  the  hotel  and  restaurant  keepers, 
it  may  be  disposed  of  by  what  was  said  In 
the  same  opinion  (199  U.  S.  at  page  333,  28 
Sup.  Gt  at  page  109  [50  L.  Bd.  212]) : 

"If  it  be  said  that  the  city  might  have  ade- 
quately guarded  the  public  health  and  at  the 
same  time  saved  the  property  rights  of  its  own- 
er, on  whose  premises  garbage  and  refuse  were 
found,  the  answer  is  that  the  dty  evidently 
thought  otherwise,  and  we  cannot  confidently 
say  that  its  constituted  authorities  went  beyond 
the  necessities  of  the  case  and  exceeded  their 
proper  functions  when  they  passed  the  ordiaance 
in  question." 

This  decl^on  was  rested  In  part  upon  Cal- 
ifornia Reduction  Co.  v.  Sanitary  Reduction 
Works,  199  TJ.  S.  306,  at  page  322,  26  Sup. 
Ct.  100,  at  page  105  (50  L.  Bd.  204),  where 
It  was  said  respecting  the  rights  of  the  col- 
lector of  garbage: 

"StUl  less  has  the  licensed  scavenger  a  right 
to  complain;  for  hia  right  to  convey  garbage 
and  refuse  through  the  public  streets,  in  covered 
wagons,  was  derived  from  the  public,  and  be 
was  subject  to  such  regulations  as  the  consti- 
tuted authorities,  in  their  exercise  of  the  police 
power,  might  adopt." 

The  exact  point  here  presented  was  decid- 
ed in  Rochester  y.  Gutberlett,  211  N.  X.  809, 
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105  N.  E.  648,  L.  R.  A.  1915D,  209,  Ann.  Cas. 
1815G,  483,  after  a  full  discussion,  in  favor 
of  the  validity  of  the  ordinance.  The  under- 
lying principle  upon  which  were  decided  the 
Slaughter  House  Oases,  16  Wall.  36,  21  U. 
Ed.  394,  supports  the  validity  of  the  present 
regulation.  Other  decisions  upon  facts  al- 
most identical  with  those  at  bar,  and  which 
ophold  the  reasonableness  of  the  regulation, 
are  Dupont  v.  District  of  Columbia,  20  App. 
D.  O.  477;  State  v.  Orr,  68  Conn.  101,  110, 
S5  AtL  770,  34  L.  R.  A.  279;  Walker  v.  Jame- 
son, 140  Ind.  591,  37  N.  E.  402,  39  N.  E.  869, 
28  L.  R.  A.  679,  683,  49  Am.  St  Rep.  222; 
Atlantic  City  v.  Abbott,  73  N.  J.  Law,  281, 
62  Atl.  909 ;  Grand  Rapids  v.  De  Yries,  123 
Mich.  570,  82  N.  W.  260;  O'Neal  v.  Harrison, 
06  Kan.  339,  150  Pac.  651,  L.  R.  A.  1916F, 
1600;  Smiley  t.  MacDonald,  42  Neb.  5,  60  N. 
W.  356,  27  L.  R.  A.  540,  47  Am.  St.  Rep. 
684;  Smith  v.  Spokane,  55  Wash.  219,  104 
Pac.  249,  19  Ann.  Cas.  1220 ;  Ex  parte  How- 
ell, 71  Tex.  Or.  R.  71,  158  S.  W.  635.  So  tar 
as  we  are  aware,  there  are  no  contrary  de- 
cisions. These  decisions  rest  in  general  upon 
the  idea  that  garbage  is  widely  regarded  as 
an  actual  and  potential  source  of  disease  or 
detriment  to  the  public  health^  and  that 
therefore  It  is  within  the  well-recognized  lim- 
its of  the  police  power,  for  the  municipality, 
acting  for  the  common  good  of  all,  either  to 
take  over  Itself  or  to  confine  to  a  single  per- 
son or  corporation  the  collection,  transporta- 
tion through  the  streets  and  final  disposition 
of  a  commodity  which  so  easily  may  become 
a  nuisance.  Private  Interests  must  yield  to 
that  whidi  Is  established  for  the  general 
benefit  of  all.  Commonwealth  v.  Alger,  7 
Oush.  53;  Commonwealth  v.  Wheeler,  205 
Mass.  384,  91  N.  B.  415;  Commonwealth  v. 
Tltcomb,  229  Mass.  18,  118  N.  E.  328.  Of 
course  police  regulations  must  be  reasonable 
both  as  to  the  eai  sought  and  the  means  em- 
ployed. But  in  view  of  this  great  weight  of 
authority  In  support  of  the  validity  of  the 
regulation  here  assailed  it  does  not  seem 
necessary  to  discuss  the  matter  further,  or 
to  review  and  distinguish  cases  where  the 
exercise  of  police  power  as  to  other  objects 
has  been  held  to  transcend  constitutional 
limitations.  Let  the  entry  in  each  case  be: 
Petition  dismissed. 


iOS  Mass.  243) 

CRONIN  T.  BOSTON  ELEVATED  RY.  OO. 

(Supreme  Judicial  Court  of  MassachasettB. 
Suffolk.    June  24,  1919.) 

1.   TbiaI.     $=3295(1)  —  InBTBTTOTIONB— CORBID- 
ERATION    AS   A    WHOI.B. 

If,  taken  as  a  whole,  the  instructions  were 
not  erroneous,  a  single  sentence  or  paragraph 
cannot  be  separated  from  the  text  as  ground 
for  reversible  error. 


2.  TBIAL  «=>295(9)  —  iRSTBUCnONS  —  CoR- 
BTBUCTION  AS  A  WHOUC  —  WEIGHT  OF  EVI- 
DENCE. 

In  an  action  for  personal  injury,  instruc- 
tions that  the  jury  might  pick  out  one  of  two 
of  the  medical  witnesses  to  stand  by,  etc.,  Iteld 
not  erroneous,  as  neglecting  the  question  of 
the  weight  of  all  the  evidence,  in  view  of  the 
charge  as  a  whole,  which  clear]^  stated  plaintiff 
must  prove  her  case  by  a  fair  preponderance  of 
the  evidence,  etc. 

8.  Tbiai,  <S=>295(9)— Instbuotions— Constbuo- 
TioN  AS  A  Whoub— Weight  of  Evidence. 
In  an  action  for  personal  injuries,  remark 
of 'the  trial  court  in  instructing  that  the  jury 
had  got  a  very  important  witness,  if  there  was 
anybody  among  all  of  defendant's  witnesses 
who  inspected  the  stair  which  caused  the  acci- 
dent on  the  night  of  its  occurrence,  etc.,  held 
not  erroneous,  in  view  of  the  context,  as  di- 
recting a  ver^ct  on  the  testimony  of  one  wit- 
ness alone.  , 

Exceptions  from  Superior  Court,  Suffolk 
County;  W.  P.  Hall,  Judge. 

Action  by  Annie  Cronin  against  the  Bos- 
ton Elevated  Railway  Company.  Verdict 
for  plaintiff,  and  defendant  excepts.  Ex- 
ceptions overruled. 

Wilson,  Juggins  &  Murphy,  of  Boston,  for 
plaintiff. 

Fletcher  Ranney  and  Thomas  Allen,  Jr., 
both  of  Boston,  for  defendant 

CARROLL,  J.  The  plaintiff  was  a  pas- 
senger on  one  of  the  defendant's  cars  and 
when  descending  the  exit  stairway  of  Its 
station  at  Beach  street  on  July  30,  1916, 
fell  and  was  Injured.  The  plaintiff  testi- 
fied that  the  cause  of  her  fall  was  a  loose 
screw  which  projected  from  the  tread  of  the 
top  step  and  that  the  metal  tread  of  this 
step  was  loose.  She  was  cut  and  bruised  as 
the  result  of  the  fall,  and  claimed  she  was 
so  bruised  as  the  result  of  her  fall  that  a 
cancer  developed  on  her  right  breast,  wblcb 
was  later  removed  by  an  operation. 

It  was  not  questioned  that  the  plaintiff 
was  a  passenger  and  by  her  fall  was  slightly 
Injured.  The  defendant  produced  several 
witnesses  who  testified  that  they  examined 
the  steps  upon  which  the  plalntUf  said  she 
bad  fallen  and  could  find  no  loose  screw  or 
tread  or  other  defect  In  them.  The  experts 
called  by  the  plalntlfC  testified  that  the  in- 
jury to  the  breast,  caused  by  the  fall,  was 
a  sufficient  cause  of  the  cancer,  one  of  these 
witnesses  saying  "that  the  possibility  of  re- 
currence is  relatively  high."  Drs.  Whitney 
and  Fairbanks,  for  ttie  defendant,  testified, 
that  the  blow  and  Injury  to  the  right  breast 
would  not  be  an  adequate  cause  for  a  can- 
cer. Dr.  Fairbanks  further  stated  that  when, 
he  examined  the  plaintiff  in  the  presence  of 
her-  physician,  Dr.  Granger,  in  February^ 
1917, '  nothing  was  said  by  either  the  plaln- 
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tiff  or  her  physician  about  a  bruise  on  the 
breast.  There  was  a  verdict  for  the  plain- 
tiff. 

The  defendant  excepted  "t<J  so  much  of 
the  charge  as  said  that  the  Jury  should  try 
to  pick  out  one  witness  because  it  seems  to 
neglect  the  question  of  weight  of  the  evi- 
dence. 'I  would  single  out  one;'  that  is, 
both  on  the  question  of  liability  and  dam- 
ages." 

In  Tufts  V.  Seabury,  11  Pick.  140,  where 
the  defense  was  that  the  goods  sold  and 
delivered  were  sold  on  credit,  the  defendant 
produced  a  witness.  Chamberlain,  who  so 
testified,  which  testimony  was  denied  by 
the  plaintiff;  the  judge  instructed  the  Jury, 
If  they  believed  Chamberlain  they  ought  to 
find  for  the  defendant,  unless  from  the  oth- 
er evidence  and  circumstances  they  should 
find  that  the  offer  of  credit  was  withdrawn 
and  other  terms  of  sale  substituted.  This 
Instruction  was  considered  erroneous  be- 
cause the  proper  instruction  would  have 
been,  "that  they  should  find  for  the  defend- 
ant if  upon  the  whole  evidence  they  believ- 
ed that  a  credit  had  been  given."  See  in 
this  connection  Gray  v.  Boston  Elevated 
Railway,  215  Mass.  143, 148,  102  N.  B.  71. 

In  that  part  of  the  charge  where  the 
judge  was  considering  the  Question  of  dam- 
ages, referring  to  the  medical  experts  In  the 
case  be  said  to  the  Jury,  "Tou  may  pick  out 
one  or  two  of  these  men  that  you  say  yoti 
will  stand  by;"  and  when  discussing  the 
Issue  qf  liability  after  directing  attention 
to  the  statements  of  the  various  witnesses 
called  by  the  defendant  on  this  question  he 
said,  "Is  there  anybody  •  •  •  of  whom 
you  can  say:  I  am  convinced  by  that  per- 
son?" These  Instructions  would  have  been 
objectionable,  if  they  directed  the  Jury  to 
select  one  or  two  witnesses  and  decide  the 
case  on  their  testimony  alone,  without 
weighing  and  considering  all  the  evidence  in 
the  case. 

{1,  2]  To  determine  the  question  the  entire 
charge  must  be  considered,  and.  If  taken  as 
a  whole  the  Instructions  were  not  erroneous, 
a  single  sentence  or  paragraph  cannot  be 
separated  from  the  text  as  ground  for  re- 
versible error.  "General  exceptions  to  specif- 
ic portions  of  the  charge  where  no  requests 
are  asked  for,  will  not  be  sustained,  unless 
substantial  error  -or  injustice  plainly  ap- 
pears." Com.  V.  Meserve,  154  Mass.  64,  27 
N.  E.  997;  Dewey  v.  Boston  Elevated  Rail- 
way Co.,  217  Mass.  599,  604,  105  N.  B.  366 ; 
Conners  Bros.  v.  Sullivan,  220  Mass.  600,' 
607,  108  N.  E.  503;  Adams  V.  Nantucket,  11 
Allen,  203.  Taking  the  charge  as  a  whole, 
the  Jury  were  clearly  told  many  times  that 
the  plaintiff  must  prove  her  case  by  a  fair 
preponderance  of  evidence  that  the  burden 
of  proof  was  upon  her  to  demonstrate  her 
case  to  their  satisfaction.  There  was  no  sub- 
stantial error  in  the  charge,  it  does  not  ap- 
pear that  any  injustice  was  done  the  defend- 


ant and  we  do  not  think  the  Jury  were  mis- 
led. 

[J]  As  we  have  said.  It  was  denied  by  the 
defendant  that  the  stairway  was  defective 
and  several  witnesses  were  called  by  the  de- 
fendant to  prove  that  there  was  no  loose 
tread  or  screw.  The  Judge,  in  calling  the 
jury's'  attention  to  what  appeared  to  be  a 
disagreement  In  the  testimony  of  some  of 
the  defendant's  witnesses,  referred  to  one 
witness  who  claimed  the  tread  was  bolted 
down  by  screws  to  the  bed  plate,  and  asked 
the  Jury  to  decide  who  was  right  about  that, 
"because  the  plaintiff'  has  got  to  have  a  sit- 
uation here  that  would  demonstrate  to  your 
satisfaction  that  a  condition  of  looseness 
existed  upon  that  tread,  and  that  there  was 
a  projecting  screw."  Following  this  he  said, 
"It  Is  pretty  Important  for  you  to  determine 
whether  or  not  It  was  bolted  down  to  the 
bed  plate,  as  Frederick  says  It  was,"  or  "It 
bung  over  some,"  as  claimed  by  the  de- 
fendant's roadmaster. 

After  referring  to  other  witnesses  called 
by  the  defendant,  the  Judge  said: 

"Now  is  there  anybody  there  that  you  say 
among  all  those  witnesses  *  •  *  Inspected 
tbose  stairs  that  night  *  *  *  and  to  see  the 
situation  exactly  as  it  was?  If  you  do,  yon 
have  got  a  very  important  witness  in  the  case." 

Then  referring  to  the  question  whether 
there  was  a  projecting  screw  and  a  loose 
tread,  he  said: 

"It  is  not  a  question  of  imagination  on  either 
side.  Ton  have  got  to  meet  it  exactly  where  It 
lies.  *  *  •  lou  have  got  to  test  out  the 
persons  upon  the  one  side  and  upon  the  other, 
and  sift  them  down  if  you  can— see  if  there  is 
anybody,  one  or  more,  that  is  reliable,  of  whom 
you  can  say,  'I  am  convinced  by  that  person.' " 

In  this  part  of  the  charge  relating  to  the 
defect,  the  Jury  were  fully  instructed  to 
weigh  all  the  evldmce  and  to  test  all  the 
witnesses. 

The  remark  concerning  the  testimony  of 
the  witness  and  being  convinced  by  some  one 
person  cannot  be  disconnected  from  the  con- 
text and  relied  on  as  showing  that  the  jury 
were  misled  or  directed  to  decide  upon  the 
testimony  of  one  person  alone.  In  this  part 
of  the  charge  the  Jury's  attention  was  at 
the  time  directed  to  the  defendant's  side  of 
the  case.  They  were  then  considering  the 
defendant's  witnesses  and  they  could  not 
have  understood  by  this  single  sentence,  in 
view  of  all  that  was  said  to  them,  that  tiiey 
were  to  eliminate  all  the  other  evidence  In 
the  case. 

On  the  question  of  damage  there  was  no 
dispute  that  the  plaintiff  had  a  cancer,  but 
It  was  disputed  that  it  was  caused  by  the 
fall.    Here  again  the  Judge  said: 

"It  la  for  the  plaintiff  to  show  you,  by  a  fair 
preponderance  of  the  evidence',  that  the  cancel 
t  resulted  from  the  blow." 
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In  charging  the  Jnry  on  this  aspect  of  the 
case,  after  referring  to  the  experts  called 
by  the  plaintiff  and  defendant,  be  said,  "You 
may  pick  oat  one  or  two  of  these  men  that 
yon  say  you  will  stand  by."  Then  in  con- 
sidering the  question  of  recurrence  of  the 
cancer  he  told  the  Jury: 

"The  burden  of  proof  is  on  the  plaintiff  to 
prove  that  to  you.  *  •  •  Satisfy  yourself  in 
this  case  as  abstractly  as  you  can  look  at  it, 
that  what  she  alleges  she  has  proved.  If  you 
are  satisfied,  if  your  minds  are  convinced  tiiat 
the  predictions  are  based  on  the  medical  experi- 
ence and  history,  that  she  is  ultimately  going 
to  have  another  cancer,  with  its  results,  she 
is  entitled  to  damages  for  that." 


And  as  he  neared  the  close  of  the  charge 
the  Judge  said: 

"As  long  as  the  bnrden  is  sustained  by  the 
plaintiff,  even  to  the  end,  she  is  entitled  to 
have  you  follow.  Wherever  that  bnrden  fails — 
then  yon  have  got  to  stop." 


We  have  referred  to  the  charge  at  some 
length,  but  even  on  the  question  of  the  plain- 
tiff's damages,  although  there  was  one  sen- 
tence authorizing  the  Jury  to  pick  out  one 
or  two  men  to  stand  by,  the  whole  tenor  and 
purport  of  the  charge  was  to  decide  the 
case  according  to  all  the  evidence,  remem- 
bering that  the  burden  of  proof  was  upon  the 
plaintiff  to  satisfy  them  on  all  the  features 
of  the  case.  From  the  beginning  of  the 
charge  to  the  end  it  was  frequently  stated 
that  having  heard  all  the  evidence  the  Jury 
must  be  satisfied  by  a  fair  preponderance  of 
it  that  the  plaintiffs  case  was  established. 
They  could  not  have  understood  from  the 
sentence  referring  to  the  selection  of  one  or 
two  witnesses  that  they  were  to  decide  upon 
the  question  of  the  plaintiff's  damages  with- 
out reference  to  all  the  other  facts  and  tes- 
timony bearing  on  this  issue. 

Construing  the  instructions  In  their  en- 
tirety, we  think  the  Jury  were  properly  di- 
rected and  there  was  no  reversible  error. 

Exceptions  overruled. 
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DUNVlLliB  T.  STATE.    (No.  2340L) 

(Supreme  0>urt  of  Indiana.     Jane  25,  1919.) 

1.  Cbihtnai.  Law   «=»9  —  Manslauohteb — 
ADOFII0I7  or  Gouvon-Law  Definition. 

Burns'  Ann.  St.  1914,  g  2^9,  defining  man- 
slanghter,  is  adopted  bodily  from  tlie  common 
law. 

2.  CiinnNAii   Law   «=>11— Makslatjghtkb— 
Common-Law  Constbuction. 

The  Legislature,  in  adopting  common-law 
definition  of  manslaughter  b}  Ifarr.i-  Ann.  St. 
1914,  §  2239,  must  have  intended  to  adopt 
common-law  meaning  of  words  used. 

8.  HoMiciDB  «=»74r—MANSiAUQirt:EB— Wan- 
ton Rkcklessnebs — "Unlawful  Act." 
Under  Bums'  Ann.  St  1914,  {  2239,  de- 
fining manslaughter  as  act  committed  while 
doing  some  "unlawful  act,"  the  quoted  words 
include  conduct  involving  wanton  recklessness, 
as  well  as  acts  prohibited  by  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unlaw- 
ful Act] 

4.    HoiaCIDB     4S9S— MANBLAITOHTEItT-PBOXI- 

icATB  Cause. 
Under  Burns'  Ann.  St  1914,  |  2289,  defin- 
ing manslaughter  as  act  committed  while  do- 
ing some  unlawful  act,  etc.,  it  is  necessary  to 
show  that  unlawful  act  proximately  caused  the 
deatli. 

6.    HOKIOIDX      4=9236— MANBtAtrSHTEB—ETI- 
DBNOE. 

EMdence  regarding  circumstances  under 
which  accused,  while  on  a  motorcycle,  ran  into 
and  icilled  a  2  year  old  child,  who  suddenly 
started  across  street,  ?ield  not  to  show  that 
accused's  alleged  unlawful  conduct  in  violation 
of  the  Motor  Vehicle  Act  (Bums'  Ann.  St 
1914,  S  10476c)  proximately  caused  the  death. 

Appeal  from  CWmlnal  Court,  Marion  C!oun- 
ty;   James  A.  Collins,  Judge. 

James  DunvlUe  was  convicted  of  man- 
slaughter, and  be  appeals.  Reversed,  with 
directions  to  grant  a  new  trlaL 

James  M.  Leathers,  of  Indianapolis,  for 
appellant. 

Ele  Stansbury  and  Edward  M.  White,  both 
of  Indianapolis,  for  the  State. 

TOWNSEND,  J.  Appellant  was  tried  by 
the  court,  convicted  of  Involuntary  man- 
,  slaughter  and  sentenced.  The  questions  are 
presented  by  a  motion  tor  new  trial:  (1) 
Finding  not  sustained  by  sufficient  evidence; 
(2)  finding  contrary  to  law. 

The  Indictment  is  In  two  counts,  and  It 
win  be  necessary  to  set  out  the  substance 
only  of  so  much  of  each  count  as  vtIU  make 
understandable  the  questions  discussed  in 
this  opinion. 

The  first  count  charges,  in  substance,  that 
appellant  drove  a  motorcycle  north  on  Dear- 


born str^t,  In  the  city  of  Indianapolis,  at  a 
speed  In  excess  of  25  miles  per  hour,  which 
was  greater  than  was  reasonable  and  pru- 
dent, having  regard  to  the  traffic  and  use  of 
the  street  at  the  time  and  place;  that  this 
rate  of  speed  was  such  as  to  endanger  the 
life  and  limb  of  persons  traveling  on  or  us- 
ing the  street  at  the  time  and  place ;  that  as 
a  result  of  this  speed  he  lacked  control  of  the 
motorcycle;  that  as  a  result  of  all  of  this 
he  ran  his  motorcycle  uiwn  and  against  the 
person  of  Frances  Eeld,  inflicting  injuries 
which  caused  her  death  on  the  following  day. 

So  much  of  the  substance  of  the  second 
count  as  Is  necessary  charges  that  he  ran  his 
motorcycle  at  a  speed  of  30  miles  per  hour 
on  this  street;  that  by  reason  of  this  speed 
he  lacked  control;  that  he  operated  his 
motorcycle  without  regard  to  the  safety  of 
other  persons  lavrfuly  using  said  street ;  that 
as  a  result  of  his  speed  and  lack  of  control  he 
ran  upon  and  against  Frances  Held,  Inflicting 
the  Injuries  of  which  she  died  the  following 
day. 

The  statute  is: 

"Whoever  unlawfully  kills  any  human  being 
without  malice,  express  or  implied,  either  vol- 
untarily, upon  a  sudden  beat,  or  involuntarily, 
but  in  tjie  commission  of  some  unlawful  act,  is 
guilty  of  manslaughter,  and,  on  conviction,  shall 
be  imprisoned  in  the  state  prison  not  less  than 
two  years,  nor  more  than  twenty-one  years." 
Section  2239,  Bums  1914. 

[1]  The  above  declaration  of  the  crime  of 
manslaughter  is  adopted  bodily  from  the 
common-law  definition.  Blackst  C!ommt 
vol.  4. 

[2]  While  It  Is  true  that  all  crimes  In  this 
state  are  statutory,  yet  the  Legislature,  hav- 
ing adopted  the  common-law  definition  of 
manslaughter,  must  have  Intended  to  &dO!ft 
the  content  of  each  and  every  word  in  the 
act  as  defined  at  common  law. 

[3, 41  Appellant  Is  here  charged  with  in- 
voluntary manslaughter.  Bach  count  of  the 
indictment  charges  a  violation  of  the  Motor 
Vehicle  Act  as  to  speed.  Section  10476c, 
Bums  1914.  The  two  words  "unlawful  act," 
contained  in  the  statutory  definition  of  in- 
voluntary manslaughter,  must  be  taken  to  be 
as  broad  in  their  content  as  they  were  at  com- 
mon law.  These  words  embody  more  than  an 
act  prohibited  by  positive  statute.  One  may 
be  guilty  of  involuntary  manslaughter  if  he 
conducts  himself,  in  a  given  set  of  circum- 
stances, with  such  wlUful  disregard  for  the 
rights  of  others  as  to  show  a  wanton  reck- 
lessness as  to  the  life  and  limb  of  other  per- 
sons. It  is  also  true  that,  If  he  is  acting  in 
violation  of  a  positive  statute  under  circum- 
stances that  show  a  reckless  disregard  for  the 
life  and  limb  of  others,  and  this  violation  is 
the  proximate  cause  of  the  death,  the  law 
then  implies  an  intent  to  do  the  Injury  and 
makes  him  grullty  of  Involuntary  manslaugh- 


«=:»For  other  casu  see  same  topic  and  KBT-NUMBES  In  all  Key-Numbered  Digests  and  Indexes 
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ter.  Whether  the  unlawful  act  committed  Is 
the  one  which  we  h(ive  first  above  Indicated, 
or  the  second  one  pointed  out.  It  Is  always 
Decessary  that  the  evidence  show  that  the  uut- 
lawful  act  is  the  proximate  cause  of  the 
death.  People  v.  Barnes,  182  Mich.  179.  199, 
148  N.  .W.  400. 

[S]  The  evidence  in  this  case  shows  that 
Frances  Held,  the  little  girl  who  was  killed, 
was  2  years  and  9  months  eld.  The  evidence 
shows  that  appellant  on  the  8tb  day  of  Sep- 
tember, 1916,  between  5:30  and  6  o'clock,  was 
driving  his  motorcycle  north  on  Dearborn 
street,  in  the  city  of  Indianapolis;  that  he 
ran  upon  and  against  Frances  Held  in  the 
block  between  Pratt  and  St.  Clair  streets. 
It  is  not  definitely  disclosed  by  the  evidence 
where  in  the  block  this  accident  occurred, 
other  than  that  the  little  girl  came  Into  the 
street  opposite  the  Reynold's  sidewalk.  Wit- 
nesses testified  to  the  speed  of  appellant  at 
points  not  definitely  disclosed  by  the  evi- 
dence, but  shown  to  be  from  a  half  block  to 
2%  blocks  south  from  the  scene  of  the  acci- 
dent. The  evidence  does  not  disclose  anything 
as  to  the  condition  of  the  traffic  on  the  street, 
or  the  length  of  block  or  blocks  talked  about 
by  the  witnesses.  In  fact.  It  affirmatively  ap- 
pears from  the  evidence,  if  anything,  that  the 
only  person  upon  the  street  within  that  block 
was  the  little  child,  Frances  Held;  and  the 
evidence  shows  that  she  ran  suddenly  across 
the  street  and  stopped  immediately  in  front 
of  appellant's  motorcycle;  that  be  tried  to 
avoid  her;  that  he  tripped  his  machine  down, 
throwing  his  companion,  who  was  on  the  rear 
seat,  against  the  curb,  rendering  him  un- 
conscious ;  that  this  all  occurred  so  suddenly 
that  he  did  not  have  time  to  shut  the  engine 
ott,  and  it  drove  the  motorcycle,  while  rest- 
ing upon  its  pedal,  across  the  street,  and  kept 
running  until  appellant  went  over  and  shut  it 
off.  One  witness  testified  that  the  child, 
Frances  Held,  came  from  the  west  side  of  the 
street.  It  is  not  made  to  appear  how  far 
away  appellant  was  when  she  came,  or 
whether  lie  was  any  appreciable  distance 
south  of  where  the  accident  occurred.  Anoth- 
er witness  testified  that  she  came  from  the 
east  side  of  the  street,  but  it  is  not  made  to 
appear  bow  far  appellant  was  away  when  she 
came,  or  what  opportunity  he  had  to  see  her. 
All  the  witnesses  agree  that  the  accident 
occurred  near  the  east  curb  of  the  street  at  a 
point  on  the  street  where  appellant  had  a 
right  to  be  in  going  north.  It  is  not  shown 
how  far  away  the  witness  was  who  testified 
that  the  child  came  from  the  west  side  of  the 
street,  nor  is  it  made  to  appear  that  appel- 
lant had  the  same  opportunity  to  see  her,  if 
she  came  from  that  side  of  the  street  that 
this  witness  did.  It  is  not  shown  how  far 
the  witness  was  away  who  testified  that  the 
child  came  from  the  east  side  of  the  street, 
nor  is  It  made  to  appear  that  appellant  had 
the  opportunity  to  see  the  child  that  this 
witness  did.    There  is  not  a  syllable  of  evi- 


dence in  the  record  as  to  the  width  of  the 
street;  no  evidence  as  to  whether  the  child 
came  from  a  hidden  position  with  reference 
to  appellant  All  of  the  witnesses  who  testi- 
fied about  the  accident  appear  to  Imve  been 
south  on  the  street  anywhere  from  a  half 
block  to  2%  blocks— how  far  from  the  point 
of  acddent  is  not  further  disclosed.  There  is 
not  a  syllable  of  evidence  in  the  record  as  to 
bow  long  the  block  is  where  the  accident  oc- 
curred. 

The  testimony  of  the  appellant  is  that  be 
had  just  passed  around  a  wagon  which  was 
standing  on  the  east  side  of  the  street ;  that 
as  he  passed  around  this  wagon  he  shut  off 
the  power  on  his  motorcycle;  that  he  was 
back  to  his  position  on  the  east  side  of  the 
street,  and  had  proceeded  about  200  feet, 
when  he  discovered  immediately  in  front  of 
him  this  child,  who  stopped  right  in  front  of 
his  wheeL  He  says  that  he  tried  to  avoid 
her,  but  she  stopped  in  front  of  his  wheel. 
All  of  the  witnesses  agree  that  he  tried  to 
avoid  her,  but  that  she  ran  suddenly  Into  the 
street  and  stoi^ed  in  front  of  his  wheeL  The 
testimony  as  to  his  speed  at  the  south  comer 
of  this  block  and  for  two  blocks  farther  south 
is  rather  remote,  oonsidering  the  fact  that 
nothing  appears  to  show  bow  far  these  points 
were  from  the  scene  of  the  accident.  It  is 
a  matter  of  common  knowledge  that  motor 
vehicles  may  be  accelerated  and  retarded 
very  rapidly.  But  whatever  may  be  said  as 
to  the  inferences  that  the  lower  court  drew 
from  the  testimony  about  appellant's  speed, 
and  whether  the  lower  court  was  warranted 
In  drawing  the  Inference  that  he  was  exceed- 
ing the  speed  limit  Of  16  miles  per  hour  at 
the  time  the  child  was  struck  becomes  ma- 
terial only  when  it  is  shown  that  the  accident 
would  not  have  occurred  just  as  it  did  had 
appellant  been  going  at  a  lawful  rate. 

Counsel  for  the  appellant,  in  a  very  able 
brief  in  which  many  authorities  are  collated, 
sets  out  the  law  of  involnntai7  manslaugh- 
ter. Counsel  for  the  state  admit  that  this 
exposition  of  the  law  is  a  correct  one,  but 
they  wholly  deny  that  the  conduct  of  this 
child  in  suddenly  ooming~lnto  the  street  has 
anything  to  do  with  this  case.  Their  conten- 
tion is,  if  we  understand  them,  that  if  it  was 
shown  that  appellant  was  violating  the  speed 
law,  and  that,  as  some  of  the  evidence  shows, 
he  was  looking  back,  or  looking  to  the  side  at 
some  men  who  attracted  his  attention  on  the 
east  side  of  the  street,  and  for  that  reason 
did  not  see  the  child,  that  he  is  therefore 
guilty  of  manslaughter.  Counsel  for  the  state 
say  that  contributory  negligence  of  the  child 
has  nothing  to  do  with  the  case.  This  is 
true  in  a  sense.  It  is  not  a  question  of  con- 
tributory negligence.  Of  course,  we  know 
that  a  child  2  years  and  9  months  old  is  not 
sui  juris,  and  cannot  be  guilty  of  negligence, 
or  contributory  negligence,  in  the  ordinary 
sense  of  those  terms ;  but  the  conduct  of  this 
child,  in  the.drcnmstances  shown  by  the  evi- 
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Heaob,  la  Jnst  as  cogent  In  breaking  down  the 
Intent  which  the  law  impntes  to  appellant 
after  the  event  aa  like  condnct  on  the  part 
of  an  adult  .In  like  drcamstances  would  be 
In  repelling  such  Imputation.  It  la  not  a 
question  of  contributory  negligence,  but  it 
la  one  of  proximate  cause. 

So  the  question  is.  Did  appellant  conduct 
himself  at  the  time  and  place  In  such  a  man- 
ner as  to  show  a  willful  and  wanton  dlsre- 
gtird  for  the  rights  of  others,  from  which 
the  law  Infers  an  Intent  to  cause  death,  and 
did  his  conduct  cause  the  death.  It  will  be 
conceded  that,  if  appellant  were  driving  his 
motorcycle  down  the  street,  and  the  facts 
showed  that  be  saw,  or  had  reason  to  know 
that,  little  children  were  upon  the  street  who 
were  of  such  tender  age  as  not  to  know  the 
dangers  or  heed  warning  signals  It  would  be 
his  duty  80  to  conduct  himself  as  not  to  In- 
jure them,  and  in  the  event  that  he  willfully 
and  wantonly  disregarded  that  duty  and 
his  conduct  resulted  In  the  death  of  one  of 
them,  he  would  be  grullty  of  involuntary  man- 
slaughter. Circumstances  could  well  be  con- 
ceived in  which  he  would  be  guilty  of  invol- 
untary manslaughter  If  he  drove  the  motor 
vehicle  even  at  1  mile  an  hour  In  a  street 
crowded  with  little  children,  or  even  crowd- 
ed with  adults. 

The  most  the  evidence  discloses  Is  negli- 
gence on  the  part  of  appellant  For  aught 
that  appears  In  this  case  the  proximate  cause 
of  Frances  Held's  death  was  the  fact  that 
she  ran  in  front  of  appellant's  motorcycle  and 
suddenly  stopped.  For  aught  that  Is  shown 
by  the  evidence,  the  accident  would  have  oc- 
curred bad  appellant  been  proceeding  In  the 
most  careful  manner. 

An  apt  authority  involving  most,  If  not  all, 
of  the  salient  principles  here  discussed  Is 
found  In  People  v.  Barnes,  182  Mich.  179,  148 
N.  W.  400,  cited  above. 

The  finding  of  the  court  la  not  snatalned 
by  sufiicient  evidence,  and  Is  therefore  con- 
trary to  law. 

The  Judgment  Is  reversed,  with  Instructlona 
to  sustain  appellant's  motion  for  a  new  trIaL 


(18S  Ind.  SS3) 

BANES  V.  STATE.    (No.  23535.) 

(Supreme  Court  of  Indiana.    June  24,  1919.) 

1.  CnndNAi,  Law  «=9884  —  Vebmot  —  (3kb- 

TAINTT— PLACB  of  PtTWISHMlSWT. 

A  verdict  finding  defendant  guilty  as  charg- 
ed, and  assessing  his  punishment  at  "$300  fine, 
Itnpiisonment  In  the  connty  jail  for  3  months, 
90  days  in  the  penal  farm,"  is  not  so'  defective, 
indefinite,  and  uncertain  aa  to  the  place  of  im- 
prisonment that  judgment  under  Bums'  Ann. 
St.  1914,  i  9926h,  could  not  be  rendered  there- 
on, for  under  the  express  provisions  of  act  of 
1913  it  was  the  duty  of  the  court  to  sentence  | 


V  STATU  891 

N.B.) 

defendant  to  the  Indiana  State  Farm,  the  pun- 
ishment being  fixed  at  00  days. 

2.    IlTTOZIOATIira    Ll«D0B8    «=>140— Unlaw- 

FDi  KraaprNG— "Disposal." 
Where  defendant,  who  with  his  son-in-law 
and  their  respective  families'  was  going  on  a 
fishing  trip,  purchased  liquor  for  use  of  the  party, 
the  Bon-in-Iaw  furnishing  half  of  the  money, 
held  that,  though  defendant  be  considered  the 
agent  of  the  son-in-law,  and  that  title  to  half 
the  liquor  passed  to  him  on  the  purchase,  yet 
defendant  was  guilty  of  unlawfully  keeping  in- 
toxicating liquor  with  Intent  to  barter,  ex- 
change, give  away,  furnish,  and  otherwise  dis- 
pose of  the  same,  in  violation  of  Acts  1917,  c 
4,  §  4,  for  the  delivery  of  the  liquor  to  the 
son-in-law  would  be  a  "disposal,"  etc. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Scarles,  Dis- 
poeaL] 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; Wm.  H.  Brldwell,  Judge. 

John  Banks  was  convicted  of  violating 
Acts  1917,  c.  4,  {  4,  relating  to  intoxicating 
liquors,  and  he  appeals.    Affirmed. 

Arthur  D.  Gntler,  of  Sullivan,  for  appel- 
lant 

Ele  Stansbury  and  Dale  F.  Stansbury, 
both  of  Indianapolis,  for  the  State. 

LAIRY,  C.  J.  [1]  Appellant  was  charged 
by  Indictment  In  the  trial  court  with  violat- 
ing section  4  of  the  act  of  1017  relating  to 
intoxicating  liquors.  Acts  1917,  p.  IS.  The 
indictment  charged  that  appellant  at  the 
county  of  Sullivan  and  the  state  of  Indiana 
did,  on  the  24th  day  of  May,  1918,  unlawful- 
ly keep  Intoxicating  liquor,  with  Intent  then 
and  there  to  barter,  exchange,  give  away, 
furnish  and  otherwise  dispose  of  the  same 
In  the  state  of  Indiana  In  violation  of  the 
laws  of  the  state  of  Indiana.  A  trial  by 
Jury  resulted  In  a  verdict  of  guilty.  Omit- 
ting the  formal  parts,  the  verdict  of  the  Jury 
la  In  the  words  following: 

"We,  the  Jury  find  the  defendant  guilty  as 
diarged  In  the  indictment  and  assess  his  pnn- 
islunent  at  a  fine  of  $3(X),  and  imprisonment 
in  the  county  Jail  for  a  period  of  three  months, 
90  days  in  the  penal  farm." 

Appellant  filed  a  motion  for  a  venire  de 
novo  based  on  the  ground  that  the  verdict 
was  so  indefinite,  uncertain,  ambiguous,  and 
defective  that  no  Judgment  could  be  render- 
ed thereon.  This  motion  was  overruled,  and 
this  ruling  is  assigned  as  error. 

The  court  did  not  err  in  overruling  this 
motion.  Section  8  of  the  act  of  1913,  pro- 
viding for  the  establishment  of  the  Indiana 
State  Farm,  makes  It  the  duty  of  all  Judg- 
es of  circuit  superior,  and  criminal  courts 
to  commit  to  that  institution  all  male  per- 
sons, above  the  age  of  commitment  to  the 
Indiana  Boy's  School,  who  have  been  con- 
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vlcted  of  the  violation  of  any  criminal  law 
or  of  any  ordinance  the  punishment  for 
which  formerly  consisted  of  Imprisonment 
In  the  county  JalL  Under  the  proviso  of 
this  section  the  court  has  a  discretion  to 
commit  to  either  the  county  Jail  or  the  state 
farm,  where  the  Imprisonment  Is  60  days  or 
less;  but  In  this  case,  where  the  term  of  Im- 
prisonment was  90  days,  It  was  the  absolute 
duty  of  the  court  to  commit  the  defendant  to 
the  stnte  farm.  In  the  light  of  this  statute 
the  verdict  was  not  ambiguous  or  uncertain 
as  to  the  place  of  imprisonment.  Section 
9026h,  Bums  1914. 

[2]  Error  Is  also  assigned  on  the  action 
of  the  court  In  overruling  the  motion  of 
appellant  for  a  new  trial,  which  was  based 
on  the  grounds  that  the  verdict  is  contrary 
to  law,  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  that  the  court  erred 
in  giving  to  the  Jury  instruction  No.  7. 

The  evidence  most  favorable  to  appellant 
shows  that  a  few  days  before  he  was  ar- 
rested he  had  a  conversation  with  his  son- 
in-law.  In  which  a  fishing  trip  was  planned 
for  the  following  Saturday,  In  which  both 
of  their  families  were  to  participate.  It 
was  agreed  between  them  that  they  would 
take  some  beer  and  whisky  along  to  be  used 
by  them  and  their  families  on  that  occasion, 
and  appellant  agreed  to  procure  the  liquor. 
His  son-in-law  gave  him  $4,  and  appellant 
bought  $8  worth  of  liquor,  using  the  money 
given  him  by  his  son-in-law  and  an  equal 
amount  of  his  own  money.  At  the  time  be 
was  arrested,  he  had  the  liquor  so  purchased 
In  his  possession  with  Intent  to  carry  out 
the  arrangement  and  for  no  other  purijoeei. 
For  the  purpose  of  the  appeal  the  state  ad- 
mits that  the  evidence  Is  undisputed,  and  the 
whole  transaction  occurred  Just  as  appellant 
flald  it  did. 

Under  this  state  of  facts  appellant  asserts 
that  he  acted  as  agent  for  his  son-in-law  In 
purchasing  the  portion  of  liquor  intended 
for  the  use  of  him  and  his  fiunlly,  that  the 
title  therein  passed  to  him  at  the  time  of 
the  purchase  and  not  to  appellant,  and  that 
«  future  delivery  to-  him  would  not  con- 
stitute a  sale,  bartei^,  exchange,  gift,  or  a 
furnishing  or  other  disposition  of  Intoxicat- 
ing liquor  within  the  meaning  of  the  act. 
He  dtes  a  number  of  cases  to  sustain  his 
position.  State  v.  Cunningham,-  25  Conn. 
195 ;  Du  Bols  v.  State,  87  Ala.  101,  6  South. 
381;  Garbracht  v.  Commonwealth,  96  Pa. 
449,  42  Am.  Rep.  550. 

The  state  admits  that,  under  the  authori- 
ties cited,  appellant  could  not  be  held  guilty 
-of  an  Intent  to  sell,  barter,  exchange,  or  give 
away  the  liquor  in  1^  possession,  but  It  is 
asserted  that  the  facts  show  that  he  Intend- 
-ed  to  furnish  or  otherwise  dispose  of  It 

The  sole  question  for  decision  is  thus  pre- 
sented. Do  the  facts  show  that  appellant 
Intended  to  furnish  the  liquor  In  his  posses- 


sion to  others,  within  the  meaning  of  the 
word  as  used  in  the  act? 

To  furnish  means  to  supply  for  use.  It 
does  not  necessarily  Imply  a  change  In  title. 
The  master  may  furnish  tools  to  a  workman 
for  use,  the  title  remaining  in  the  master. 
Tills  common  use  of  the  term  shows  that  the 
owner  of  property  may  furnish  it  to  an- 
other by  a  mere  delivery  for  use,  but  does 
a  person  furnish  a  thing  to  another  by  carry- 
ing and  delivering  to  him  an  article  of  which 
he  is  already  the  owner?  In  deciding  a 
question  involving  such  a  nice  distinction  In 
meaning,  the  deflnltion  of  a  word  In  the 
abstract  is  seldom  of  controlling  influence. 
The  court  is  generally  required  to  consider 
the  word  in  the  concrete  as  used'  in  the  stat- 
ute to  be  construed,  keeping  In  mind  the 
general  purpose  of  the  act  and  the  evils  It 
was  Intended  to  remedy,  as  well  as  other 
rules  of  statutory  construction. 

The  statute  under,  consideration  does  not 
make  it  unlawful  for  a  person  to  have  in- 
toxicating liquor  In  his  possession  in  this 
state  for  his  own  use,  and  it  expressly  pro- 
vides that  it  does  not  prohibit  a  person  hav- 
ing liquor  in  his  possession  from  giving  it 
to  a  guest  in  his  own  home;  but  it  was  ap- 
parently the  intention  of  the  Legislature  to 
make  it  Impossible  for  a  j)erson  to  obtahi 
possession  of  liquor  in  this  state.  It  seems 
to  have  been  the  purpose  of  the  Legislature 
to  protect  the  people  of  the  state  from  the 
temptation  to  drink  Intoxicating  liquors  by 
cutting  off  every  avenue  through  which  pos- 
session of  sudi  liquors  could  be  obtained. 
Once  a  person  has  obtained  possession  and 
control  of  liquor,  the  statute  does  not  make 
it  unlawful  to  use  It,  but  it  does  make  it 
unlawful  to  furnish  it  to  others,  except  as 
specifically  provided  in  the  act 

In  the  case  of  Commonwealth  v.  Davis 
a876)  75  Ky.  (12  Bush)  240,  the  defendant 
below  was  charged  with  giving  spirituous 
liquor  to  a  minor.  The  evidence  showed  the 
liquor  was  bought  by  the  defendant  with 
money  furnished  in  whole  oi  in  part  by 
the  minor.    The  court  said: 

"In  its  strict  and  primary  sense  the  word 
'give*  signifies  'to  confer  or  transfer  withoat 
any  price  or  reward;  to  bestow.'  In  Itii  mora 
enlarged  sense  it  signifieg  'to  famish,  to  sup- 
ply,' and  it  was  in  this  latter  sense  that  the 
word  was  used  in  the  statute. 

"The  statute  was  not  enacted  becanse  the 
mere  act  of  selling,  loaning,  or  giving  spirituoug, 
vinous,  or  malt  liquors  to  minors  was  in  and  of 
itself  misciuevous,  but  because  such  acts  place 
the  liquor  in  thdr  hands  and  enable  them  to 
drink  it,  whereby  they  become  debauched  anf 
ruined." 

In  the  case  of  State  r.  Reese  (1912)  09 
Wash.  437,  125  Paa  363,  the  court  construed 
a  statute  making  it  unlavrful  to  sell,  give 
away,  dispose  of,  exchange  or  barter  in- 
toxicating liquor  to  an  Indian.  The  court 
said: 
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*^t  would  aeem  tliat  wben  tlie  Legidatare 
vaed  the  words  'sell,'  'give  away,'  'dispose  of,' 
'exchange,'  and  'barter,'  practically  every  Imag- 
inable method  of  an  Indian  acquiring  intoxi- 
cating liquor  was  described.  If  the  allegations 
of  this  information  are  true,  then  the  defend- 
ant was  the  direct  voluntary  instrument  of  the 
disposition  of  the  liquor  to  the  Indian.  Even 
assuming  that  the  defendant  was  the  mere  agent 
of  the  Indian,  and  that  the  person  from  whom 
he  purchased  the  liquor  with  the  Indian's  mon- 
ey had  knowledge  of  the  purpose  of  the  pur- 
chase, yet  the  defendant  acquired  possession 
and  control  over  the  liquor,  and  this  possession 
.  and  control  he  transferred  to  the  Indian.  Sure- 
ly by  that  act  he  disposed  of  the  liquor.  Tme, 
he  did  not  'sell'  or  'give  away'  the  liquor;  but 
the  very  fact  that  the  Legislature  used  the 
words  'disposed  of  in  addition  to  'sell'  and 
'give  away'  shows  the  intent  of  the  Legislature 
to  include  every  possible  subterfuge  by  which 
an  Indian  might  acquire  liqnor  throngh  the  Tol- 
antary  act  of  another." 

The  same  mle  has  been  applied  to  the 
construction  of  statutes  relating  to  dry  terri- 
tory, wbere  the  acts  forbidden  by  the  stat- 
utes included  the  famishing  or  otherwise 
disposing  of  intoxicating  liquor.  State  ▼. 
Hassett,  64  Vt.  46,  23  Atl.  584;  People  v. 
Lapham  aSlO)  162  Mich.  394,  127  N.  W.JMW. 

Conceding  that  the  title  to  the  portion  of 
the  liquor  for  the  son-in-law  was  in  him  from 
the  time  It  was  purdiased  and  came  into 
the  hands  of  appellant.  It  cannot  be  asserted 
that  It  had  ever  been  in  his  possession  or 
controL  "  The  purpose  of  the  statute,  as  here- 
tofore stated,  was  to  protect  the  health  and 
morals  of  the  Inhabitants  of  the  state  by 
Keeping  intoxicating  liquors  out  of  their 
possession  and  beyond  their  controL  If  ap- 
pellant had  delivered  the  liquor  In  accord- 
ance with  his  declared  puriKtse,  he  would 
bare  been  the  active  means  by  and  through 
which  the  liquor  In  question  would  have 
been  placed  in  the  custody  and  control  of 
persons  whom  the  statute  was  enacted  to 
protect  In  the  opinion  of  the  court,  the 
evidence  is  sufficient  to  sustain  the  verdict, 
and  the  verdict  is  not  contrary  to  law. 

In  view  of  the  evidence  the  Instruction 
complained  of  was  not  pr^udidat  to  ajh 
pellant's  righta 

Judgment  affirmed. 


STANDABD  OIL  GO.  OF  INDIANA  T.  AL- 
LEN.   (No.  9619.)*^ 

(Appellate  Court  of  Indiana,  Division  No.  1. 
June  19,  1919.) 

1.  llABTXB  AND  SEBVAKT  <S=>2T7— IHJTTBIXB  TO 
SEBVANT— BVIDKNCX  —  EXISTBNOK  AND  Bx- 
LATIOH. 

A  finding  that  the  relation  of  master  and 
servant  existed  between  defendant  and  decedent 
A«Id  warranted  by  the  evidence. 


2.  Afpeai.  and  Dbbob  4=3996— Bxvibw—8df- 

koiznot  of  bvidknob. 
The  Appellate  Conrt  is  bound  by  a  finding 
that  the  relation  of  master  and  servant  existed 
between  decedent  and  defendant,  notwithstand- 
ing a  contrary  inference  equally  reasonable 
might  have  been  drawn  from  the  evidence. 

Appeal  from  Circuit  Ck>nrt,  Wayne  Coun- 
ty; H.  C.  Fox,  Judge. 

On  motion  for  rehearing.    Behearlng  de- 
nied. 
For  former  opinion,  see  121  N.  E.  329. 

S.  D.  Miller,  F.  O.  Dailey,  and  W.  H. 
Thompson,  all  of  Indianapolis,  Oath  Free- 
man, of  Richmond,  and  O.  C.  Shirley,  of  Ko- 
komo,  for  appellant. 

0.  E.  Shlveley,  Bay  K.  Shlveley,  and  Josh- 
ua H.  AIl^,  all  of  Bldimond,  for  appellee. 

BATMAN,  O.  J.  Appellant,  In  a  very  able 
brief  on  Its  petition  for  a  r^earing,  has 
pointed  out  wherein  It  believes  the  court 
erred  in  its  original  opinion;  but,  after  a 
careful  consideration  of  such  petition,  we  are 
forced  to  adhere  to  the  conclusion  already 
announced.  However,  in  view  of  appellant's 
earnest  contention  that  there  Is  no  evidence 
to  sustain  the  essential  finding  that  the  re-, 
latlon  of  master  and  servant  existed  between 
it  and  the  decedent,  at  the  time  he  was  en- 
gaged In  making  the  repairs  on  Its  gasoline 
tank,  we  call  attention  to  the  fact  that  there 
is  evidence  In  the  record  which  tends  to  estab- 
lish the  following:  That  Jacob  Kern  was 
running  a  small  boiler  repair  shop  In  Blch- 
mond,  Ind.;  that  he  employed  a  few  men  to 
assist  him  in  his  work,  but  did  not  contract ; 
that  he  could  not  do  all  the  work  that  came 
to  him,  and  he  would,  at  times,  furnish  men 
to  those  who  wanted  repairs  made;  that 
he  would  render  bills  for  such  work,  and 
pay  his  men  therefor,  reserving  a  small 
portion  of  the  amount  received  as  his  com- 
pensation; that,  on  the  occasion  in  ques- 
tion, word  was  received  at  his  shop  that 
appellant  desired  some  repairs  made,  and  he 
sent  the  decedent,  who  had  been  working  for 
him  for  several  years,  to  see  what  was  to  be 
done ;  that  the  decedent  called  at  appellant's 
place  of  business,  and,  after  ascertaining  the 
nature  of  the  repairs  desired,  returned  to 
Kern's  shop  for  the  purpose  of  obtaining 
tools  with  which  to  do  the  work  and  some  one 
to  assist  him  therein;  that  the  decedent  and 
one  Graham,  who  was  also  an  employe  of 
said  Kern,  then  took  certain  tools  and  went 
to  appellant's  place  of  business  to  make  said 
repairs;  that,  after  making  an  examination 
of  the  tank  to  be  repaired,  they  reimrted  to 
appellant's  superintendent  that  It  could  be  re- 
paired in  either  one  of  two  ways;  that  the 
said  suiterlntendent  then  decided  how  the 
work  should  be  done,  and  directed  the  dece- 
dent and  said  Oraham  to  perform  It  In  that 
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maimer ;  tbat  tbe  decedent  then  vrent  on  the 
Inside  of  said  tank,  and  on  coming-  ont  re- 
ported that  there  was  still  a  quantity  of  gaso- 
line In  the  same;  that  appellant's  superin- 
tendent thereupon  directed  the  decedent  and 
said  Graham  to  drill  holes  In  the  bottom  of 
the  tank  In  order  that  the  gasoline  might  be 
drawn  out  before  the  work  proceeded ;  that, 
prior  to  the  time  the  decedent  entered  the 
tank,  appellant's  superintendent  procured  an 
electric  light  globe,  attached  it  to  the  end  of 
an  extension  cord,  and  assisted  In  connecting 
It  with  the  electric  wiring  on  the  premises,  In 
order  that  the  decedent  might  carry  the 
lighted  globe  with  him  Into  the  tank;  that, 
at  the  time  the  decedent  first  entered  the 
tank,  one  Ball,  an  employ^  of  appellant,  got 
on  top  of  the  tank,  and  appellant's  said  super- 
intendent handed  the  electric  light  globe  up 
to  him,  and  said  Ball  then  passed  It  on  to  tbe 
decedent,  after  he  had  entered,  or  was  about 
to  enter,  the  tank;  that,  after  the  gasoline 
had  been  drained  from  the  same,  the  dece- 
dent re-entered  the  tank,  and  tbe  electric  light 
globe  was  passed  to  him,  by  appellant's  said 
superintendent  and  the  said  Ball,  in  the  same 
manner;  that,  before  the  decedent  entered 
the  tank  the  last  time,  appellant's  said  super- 
intendent handed  a  line  up  to  said  Ball,  who 
was  on  the  top  of  said  tank,  and  who  placed 
one  end  thereof  around  the  decedent's  body, 
and  held  the  other  end  on  the  outside  as  a 
matter  of  precaution,  on  account  of  the  at- 
tendant danger  In  entering  the  tank  from 
which  gasoUne  had  been  recently  drawn. 

Appellant  dtes  the  brevity  of  the  conversa- 
tions between  Its  superhitendent,  and  the  men 
engaged  In  making  the  repairs,  and  the  mea- 
gerness  of  the  directions  given  them  by  Its 
sui)erlntendent  with  reference  thereto.  It 
lays  stress  on  these  facts  In  Its  contention 
that  the  relation  of  master  and  servant  did 
not  exist  between  It  and  the  decedent  In  the 
performance  of  the  work  In  question.  While 
It  was  proper  for  the  Jury  to  consider  the  ex- 
tent of  such  conversations,  and  the  scope  of 
such  directions,  as  circumstances  bearing  on 
the  question  under  consideration,  they  were 
by  no  means  conclusive.  It  will  be  noted  that 
the  repairs  to  be  made  were  neither  large 
nor  complicated,  and  evidently  did  not  re- 
quire extended  conversations,  or  elaborate 
directions.  In  order  to  exercise  control  over 
the  men  with  reference  to  the  work,  while  It 
was  In  progress. 

[1]  It  should  be  borne  In  mind  that  the 


Jury,  In  determining  the  question  nnder  con- 
sideration, was  not  limited  to  a  consideration 
of  the  conversations  between  appellant's  su- 
perintendent and  the  men  engaged  In  making 
the  repairs,  but  was  authorized  to  consider 
all  the  attendant  drcnmstances  among  which 
we  note  that  no  definite  arrangements  were 
made  with  Jacob  Kern  regarding  the  manner 
in  which  the  repairs  were  to  be  made;  that 
he  did  not  visit  the  scene  of  the  work  to  ascer- 
tain what  was  to  be  done,  or  how  It  could  be 
performed;  that  he  did  not  plan  the  work,  or 
give  any  directions  as  to  how  It  should  be 
done;  that  he  was  not  present  at  any  time 
during  Its  progress,  and  assumed  no  personal 
control  over  the  same;  that  the  decision,  as 
to  how  the  repairs  should  be  accomplished, 
was  made  by  appellant's  superintendent,  and 
the  direction  to  proceed  with  the  work.  In  ac- 
cordance with  such  determination,  was  giv- 
en by  him ;  that,  In  addition  to  this,  he  was 
present  during  the  progress  of  the  work,  and 
aided  In  making  preparations  therefor.  These 
facts  are  not  cited  as  conclusive  on  tbe  ques- 
tion under  consideration,  but  merely  as  cir- 
cumstances which  the  Jury  had  a  right  to 
weigh,  along  with  other  evidence.  In  readti- 
Ing  Its  conclusion  In  that  regard.  In  so  doing 
It  was  not  only  the  province  of  the  Jury  to 
consider  all  tbe  facts  and  drcnmstances  In 
evidence  attending  the  work,  but  to  draw  all 
reasonable  Inference  therefrom. 

[2]  The  Jury,  after  considering  sudi  facts 
and  circumstances,  has  drawn  the  inference 
that  the  decedent  was  the  servant  of  appel- 
lant, while  making  said  repairs,  and,  as  we 
are  unable  to  say  that  such  an  Inference  Is 
an  unreasonable  one,  it  Is  binding  on  this 
court,  although  a  contrary  Inference,  equally 
as  reasonable,  might  have  been  drawn  there- 
from. This  rule  is  too  well  settled  to  reqdlre 
authorities,  but  to  those  dted  in  tbe  original 
opinion  we  add  the  following:  Bright  Nat. 
Bank  v.  Hartman  (1916)  61  Ind.  App.  440. 
109  N.  B.  846;  Louisville,  eta,  R.  Oo.  v.  West- 
ern Union  Tel.  Oo.  (1915)  184  Ind.  631,  11  M. 
a  802,  Ann.  Gas.  19170,  628. 

When  the  rules  governing  appeals  are  ap- 
plied to -the  facts  and  drcamstances  which 
the  evidence  In  this  case  tends  to  establish, 
we  cannot  say  that  the  verdict  of  the  Jury  la 
not  sustained  by  sufficient  evidence  or  is  con- 
trary to  law.  Other  contentions  made  by  ap- 
pellant are  folly  covered  by  the  original  opin- 
ion. 

The  petition  tor  a  r^earlng  Is  overruled. 
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to  ttie  law  and  th«  easement  of  tlie  pnbUe  re- 
moved therefrom.  The  Edtnation  1b  better 
understood  tv  reference  to  tbe  following  plat: 


(Appellate  Court  of  Indiana,  Divifllon  M«.s  2. 
Jane  17.  1919.) 

1.  MOKTOAOES   «=>544(3)  —  ASSISTi.IIOK,  WbTF 
or— PKTITION— SUFFICIBNOT. 

A  petition  in  a  summary  proceeding  for  a 
writ  of  assistance  to  obtain  possession  of  real 
estate  wrongfully  iritliheld  by  defendants  after 
a  foreclosure  decree  bad  been  rendered  and  the 
property  sold  thereunder  is  not  demurrable  for 
failare  to  set  out. the  sheriff's  deed  to  plaintiff, 
nor  a  copy  of  the  notice  to  defendants  of  the 
application  for  the  writ. 

2.  BoimDABiES    «s»20(l)  —  DESOBiPTioir    or 
Pbopebtt— Stbsbtb  and  Aixetb. 

A  conveyance  of  a  lot. in  a  town  or  city 
designated  by  Its  number  or  other  proper  desig- 
nation and  abutting  on  a  street  or  alley  carries 
with  it  the  fee  to  the  center  of  the  street. 

5.  BotTHDABIBS    (8=»20(1)— MOBTOAOKS— FOBK- 
CLOBUBB— SbXBDT'B   DXED. 

The  rule  that  a  conveyance  of  a  town  or 
dty  lot  by  number  or  other  proper  description 
gives  the  fee  to  the  center  of  a  street  -upon 
which  the  property  abuts  applies  to  a  mortgage 
and  to  a  sheriff's  deed  to  a  purchaser  at  a  fore- 
dosure  sale. 

4.  MOBTOAOES  «=>544(3)  —  AaaiBTAROB,  Wbix 
or— Jdbisdiction—Spkoiai,  Judge. 
The  powers  of  a  special  judge  in  a  fored»' 
sure  proceeding  extend  to  the  grant  of  a  writ 
of  assistance  to  place  plaintitEs  in  possession 
after  sale. 

6.  Mobtoaoes  «=>544(3)  —  Assistanob,  Wbtt 
or— Cboss-  CoifPLAiNT— Pbopbiktt. 

In  a  summary  proceeding  for  a  writ  of  as- 
sistance to  place  mortgage  foreclosure  purchas- 
ers in  possession,  it  was  not  error  to  refuse  to 
permit  mortgagors  to  contest  title  by  cross-com- 
plaint.. 

Appeal  from  Circuit  0>nrt,  Putnam  Coun- 
ty; John  H.  James,  Special  Judge. 

Proceeding  by  Ida  Cullen  Boyd  and  anoth- 
er against  Daniel  C.  Brackney  and  another 
for  a  writ  of  assistance.  Judgment  for  peti- 
tioner, and  defendants  appeaL    Affirmed. 

Thomas  A.  Moore  and  Fay  S.  Hamilton, 
both  of  Greencastle,  for  appellants. 

Jackson  Boyd  and  Lyon  &  Peck,  all  of 
Greencastle,  for  appellees. 

NICHOLS,  P.  J.  The  appellants  were  the 
owners  of  lots  Nos.  1  to  6,  inclusive,  Higert's 
subdivision  in  the  city  of  Greencastle,  Ind., 
and  executed  their  mortgage  thereon  to  the 
appellee  Ida  Cullen  Boyd.  After  the  making 
of  said  mortgage  the  said  Higert's  subdivi- 
sion, including  said  lots,  and  streets  and  alleys 
abutting  them,  was  duly  vacated  according 
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Thereafter,  to  wit ;  on  August  9, 1912,  the 
said  appellee  Ida  Cullen  Boyd  commenced 
suit  in  the  Putnam  circuit  court  against  the 
.ippellants  to  foreclose  ^ald  mortgage.  A 
change  of  venue  was  taken  from  the  regular 
Judge  of  said  court,  and  Hem.  John  H.  James 
was  ai^ointed  and  duly  qualified  to  try  said 
cause,  and  upon  the  trial  thereof  entered  a 
Judgment  and  decree  in  favor  of  said  Ida  Cul- 
len Boyd  and  against  the  appellants,  foitslos- 
Ing  said  mortgage. 

The  sheriff  sold  said  land  by  virtue  of  the 
authority  of  a  certified  copy  of  the  foreclosure 
judgment  and  decree,  and  the  said  appellee 
Ida  Cullen  Boyd  purchased  the  same  at  such 
sale  and  took  a  certificate  of  sale  therefmr, 
which  the  said  appellee  afterward  sold  and 
assigned  to  the  appellee  Jackson  Boyd;  after 
the  expiration  of  the  year  for  redemption, 
said  land  not  having  been  redeemed,  the  said 
appellee  Jackson  Boyd  received  from  the  sher- 
iff of  Putnam  county  a  deed  therefor,  said 
land  being  described  In  said  proceeding  and 
in  said  deed  by  the  lot  numbers  as  originally 
in  the  mortgage. 

Thereafter,  when  said  appellee  Jackson 
Boyd  went  to  take  possession  of  sa4d  lots,  or 
such  part  of  the  same  as  he  had  not  sold,  ap- 
pellants refused,  upon  notice  and  demand,  to 
surrender  possession  thereof,  and  said  appel- 
lee then  filed  his  petition  before  Hon.  John  H. 
James,  special  judge  as  aforesaid,  to  redocket 
said  cause  and  for  a  writ  of  assistance,  after- 
wards filing  an  amended  petition,  describing 
said  land  therein  by  its  lot  numbers,  and  also 
describing  it  by  metes  and  bounds,  commenc- 
ing at  the  southwest  comer  of  lot  No.  19  in 
trustee's  plat,  which  point  can  be  located  by 
reference  to  the  plat  above.  This  description 
Included  the.  streets  and  alleys  upon  which 
said  lots  abutted,  and  whicli  are  Involved  In 
this  action. 

The  petition  prays  for  a  writ  of  asdstanoe, 
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directing  tha  sheriff  to  remove  the  appellaots 
trom  said  real  estate  and  put  the  appellee  In 
possession  thereof. 

Appellants  appeared  specially  and  objected 
to  Hon.  Jntm  H.  Jantes  sitting  or  acting  as  the 
Judge  In  said  cause,  he  being  the  sx)ecial  Judge 
sitting  at  the  foreclosnre  proceeding  In  said 
cause.  This  objection  was  overruled  by  the 
court,  to  which  ruling  appellants  excepted. 

Appellants  filed  a  demurrer  to  the  amended 
petition,  which  was  overruled,  to  which  rul- 
ing the  appellants  excepted.  Appellants  filed 
an  answer  in. three  paragraphs  to  the  amend- 
ed petition,  the  first  paragraph  being,  a  gen- 
eral denial.  Appellee  petUioirer  (hereinafter 
called  petitioner)  filed  his  demurrer  to  the 
second  i>aragraph  of  answer,  which  was  sus- 
tained by  the  court,  to  which  ruling  appel- 
lants excepted. 

Petitioner  filed  hfa  motion  to  strike  out  ap- 
pellants' third  paragraph  of  answer  '  and 
cross-complaint,  which  motion  was  sustained 
by  the  court,  to  which  ruling  the  appellants 
excepted. 

The  petition  was  submitted  to  the  court  for 
bearing,  and  evidence  was  heard,  for  the  pur- 
pose of  Identifying  the  said  lots  as  die  same 
real  estate  that  was  described  by  metes  and 
bounds  In  said  petition.  To  this  evidence  ap- 
pellants objected,  and  excepted  to  the  court's 
ruling  In  admitting  It  There  was  a  Judg- 
ment that  the  i)etitioner  was  entitled  to  im- 
mediate possession  of  said  real  estate,  de- 
scribing the  same,  both  by  lot  numbers  and  by 
metes  and  bounds,  and  that  the  appellants  -be 
ejected  and  dispossessed,  and  that  a  writ  of 
assistance  be  issued  by  the  clerk  of  the  court 
to  the  sheriff,  directing  him  to  eject  and  dis- 
possess appellants  from  said  real  estate,  and 
to  place  the  i)etltloner  In  the  immediate  pos- 
session thereof.  After  motion  for  a  new  trial, 
which  was  overruled,  this  appeal  is  prose- 
cuted. 

Appellants,  have  assigned  14  errors  up<»i 
which  they  rely  for  reversal,  one  of  which  is 
overruling  their  motion  for  a  new  trial,  in 
which  motion  10  errors  are  specified.  Of 
these  alleged  errors  we  need  only  to  discuss 
such  as  are  contained  under  Appellants' 
Points  and  Authorities,  as  all  others  are 
waived.   These  In  their  order: 

[1]  Appellants  contend  that  said  petition 
is  not  sufficient  to  withstand  their  demurrer, 
for  the  reason  that  it  fails  to  set  out  the  sher- 
iffs deed  to  appellee,  or  a  copy  of  the  notice 
to  appellants  that  application  for  the  writ  of 
assistance  is  being  made.  But  this  Is  not  an 
action  based  upon  said  deed  or  notice,  or  any 
other  written  Instrument.  This  is  a  summary 
proceeding  for  a  writ  of  assistance  to  obtain 
the  possession  of  real  estate  wrongfully  with- 
held from  petitioner  by  appellants,  after  their 
title  thereto  has  been  divested  In  a  foreclosure 
proceeding,  this  proceeding  being  supplement- 
al to  and  a  part  of  the  foreclosure  proceeding, 
and  to  give  full  effect  thereto.  Emerick  v. 
MiUer,  159  Ind.  317,  04  N.  Bl  2& 


Under  appellantaf  second  p(tet,  tbey  com- 
plain that  the  court  erred  in  overruling  ap- 
pellant's motion  to  quash  the  notice  and  de- 
mand, and  under  thdr  third  point  they  com- 
plain of  error  of  the  court  in  overruling  their 
motion  to  require  the  petitioner  to  make  his 
petition  more  specific  by  setting  out  a  copy 
of  the  decree  of  foreclosure,  a  copy  of  the  as- 
signment of  the  certificate  of  purchase,  show- 
ing the  description  of  the  real  estate  therein, 
and  the  deed  from  the  sheriff  or  aypy  thereof. 
By  these  motions  appellants  undertake  to 
show  that  the  description  of  the  land  In  the 
petition  for  a  writ  of  assistance  is  not  the 
same  as  in  the  papers  and  relcord  of  the  orig- 
inal proceeding.  But  the  i>etltion  gives  the  de- 
scription of  the  land  both  by  metes  and  bounds 
and  by  lot  numbers,  identifying  the  two  de- 
scriptions as  of  the  same  land,  and,  though  ap- 
pellants fall  to  discuss  thdr  motion  for  a  new 
trial,  we  may  add  that  the  evidence  which 
was  properly  admitted  fully  Identifies  the  two 
descriptions  as  of  the  same  land.  Under 
these  points  appellants  challenge  petitioner's 
right  to  the  possession  of  the  parts  of  the  va- 
cated street  and  alleys  upon  which  said  lots 
abutted  before  said  addition  was  vacated,  ap- 
pellants claiming  still  to  own  suCh  vacated 
streets  and  alleys,  and  contending  that  a 
writ  of  assistance  can  only  issue  when  the 
right  to  possession  Is  clear,  and  that  in  such 
a  summary  proceeding  there  can  be  no  trial 
of  any  bona  fide  question  as  to  the  right  of 
pofisessloa. 

[2]  But  ta  this  case  there  Is  no  bona  fide 
question  as  to  the  right  of  i>ossession.  It  is 
the  settled  law  of  this  state  that  a  convey- 
ance of  a  lot  in  a  town  or  city  de^gnated  by 
its  number  or  other  proper  description,  and 
abutting  (w  a  street  or  alley,  carries  with  it 
the  fee  to  the  center  of  the  street  Cox  v.  L 
N.  A.  &  O.  By.  Co.,  48  Ind.  178;  aty  of  Lo- 
ganspwt  V.  Shirk,  88  Ind.  563,  669 ;  T.  H.  & 
S.  R.  B.  Co.,  V.  Rodel,  89  Ind.  128, 132,  46  Am. 
Bep.  164 ;  Bergan  v.  Co-(q)eratlve  Ice  Co.,  41 
Ind.  App.  647,  84  N.  E.  833;  Western  Unl<» 
Telegraph  Co.  v.  Krueger,  36  Ind.  App.  848, 
74  N.  E.  26 ;  Irvln  v.  Crammond,  58  Ind.  App. 
540,  108  N.  EL  639. 

[3]  Of  course  the  same  rule  applies  to  a 
mortgage  and  to  a  deed  by  the  sheriff  to  a 
purchaser  at  the  sale  up<m  fore<doBure  of 
such  mortgage.  This  conclusion  makes  it  un- 
necessary for  us  to  discuss  appellants'  fifth 
and  seventh  points,  as  they  each  involve  the 
same  principles  of  law  as  control  in  disposing 
of  appellants'  second  and  third  points. 

[4]  Under  tb^  fourth  point,  appellants 
complain  that  the  court  erred  In  assuming 
Jurisdiction  of  said  petitlMi,  over  the  objec- 
tion of  the  appellants,  for  the  reason  that  the 
powers  of  a  special  Judge  cease  after  final 
Judgment  has  been  rendered.  But  the  case 
of  Emerick  v.  Miller,  supra,  which  ai^ellants 
have  cited  more  than  once  in  their  brief,  and 
which  Is  a  well-considered  case, .  and  which 
gives  no  comfort  to  appellants  on  any  prop- 
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avtliority  against  them  on  this  point  The 
case  was  one  in  which  a  special  Judge  was 
acting,  and  on  Its  appeal  the  Supreme  Court 
asks,  "Can  there  be  any  reason  why  the  same 


Establishment  against  Abner  H.  Shaffer, 
Auditor  of  Huntington  County,  and  others,  to 
enjoin  the  placing  of  plaintiff's  real  estate 
and  personal  property,  endowment  and  inter- 


court.  In  the  same  case,  should  not  effectuate  est,  on  the  tax  duplicates  of  the  county  and 
its  decree  by  requiring  the  debtor  to  surren-  j  the  collection  of  taxes  thereon.  Judgment 
der  that  which  the  court  had  adjudged  be  |  for  defendants,  and  plaintiff  appeals.  Af- 
should  surrender?''  and  then,  after  discussion,  i  firmed. 


answers  the  question  l>y  quoting  the  rule  an- 
nounced by  Gliancellor  Kent,  "that  the  power 
to  apply  the  remedy  is  coextensive  with  the 
Jurisdiction  over  the  subject-matter,"  thMi 
saying  that  the  rule  la  unassailable  in  reason. 


S.  M.  Sayler,  of  Huntington,  for  appellant. 
Claude  Cline  and  Milo  Feightner,  both  of 
Huntington,  for  appellees. 

NICHOLS,  P.  J.    The  appellant  filed  its 


Putting  the  purdiaser  In  possession  is  only  i  complaint  against  appellees  in  the  Huntlng- 


an  incident  in  the  fall  enforcement  of  the 
court's  decree.  Gilliland  v.  Milligan,  144  Ind. 
164,  42  N.  Ew  1010. 

[S]  Under  their  sixth  pcdnt,  appellants  com- 
plain of  error  in  sustaining  petitioner's  mo- 
tion to  strike  out  appellants'  cross-complaint 
By  this  cross-complaint  appellants  sought  to 
quiet  the  title  to  the  real  estate  involved. 
This  is  a  summary  proceeding,  and,  had  the 
court  permitted  the  appellants  to  contest  the 
title  by  dieir  croes-complalnt  he  would  Iiave 
permitted  a  departure  from  the  theory  upon 
which  theapplicatlon  rested.  The  court  prop- 
erly struck  the  croes-complaint  out,  on  mo- 
tion. Roach  V.  dark,  150  Ind.  83,  48  N.  B. 
796.  65  Am.  St  R^.  363. 

We  have  examined  all  the  questions  pre- 
sented, and  find  no  error  in  the  proceeding. 

The  judgment  Is  afiSrmed. 


ton  circuit  court,  the  substantial  averments 
of  which  are  that  the  appellant  is  a  religious 
and  charitable  institution  and  a  part  of  the 
Church  of  the  United  Brethren  of  Christ,  and 
for  the  more  complete  prosecution  of  its  pur- 
poses has  been  incorporated  under  the  laws 
of  the  state  of  Indiana,  as  a  corporation  with- 
out stockholders,  and  no  capital  stock  has 
been  Issued  or  provided  for  by  the  articles  of 
incorporation  thereof,  but  it  has  been  solely 
incorporated  as  a  part  of  the  said  Church. 
The  appellant  through  its  otbcers  and  trus- 
tees, is  under  the  direct  control  of  the  Gen- 
eral Conferraice  of  the  said  Church,  and  Its 
officers  and  trustees  are  required  to  report 
to  the  General  Conference  of  the  said  church. 
It  has  been  clothed  with  powers  to  make  by- 
laws, so  long  as  the  same  shaU  not  conflict 
with  the  provisions  of  the  charter  of  the  ap- 
pellant, nor  with  the  rules  of  the  church. 

The  appellant  is  engaged  in  the  publishing 
of  a  church  paper,  called  "Christian  Servi- 
tor," and  numerous  Sunday  school  papers 
and  literature  used  in  the  Simday  schools  of 
said  church,  through  its  publications  famish- 
ing a  means  of  communication  between  the 
members  of  the  said  church  in  its  religious 
work. 

The  proceeds  of  the  appellant,  over  and 
above  contingent  expenses,  are  applied  to  the 
benefit  of  traveling  and  worn-out  preachers 
and  their  widows  and  orphans,  the  dlstrihu- 
tlon  of  any  available  profits  of  the  publishing 
establishment  for  this  purpose  to  be,  in  pro- 
portion to  the  number  of  regular  ministers  in 
eadi  annual  conference  who  are  itinerants, 
according  to  the  "Itinerant  plan"  of  the  Dis- 
cipline. It  Is  the  duty  of  the  secretary  of  the 
annual  conference  each  year  to  report  to  the 
publishing  agent  the  true  number  of  such 
itinerants  as  found  on  the  records  of  the  sev- 

. ,.  , ,        V      u      J  a    J         I.    1  *  eral  conferences;  also,  the  name  and  address 

pnbhshing  church  and  Sunday  school  papers  to  „-  ,..  _  „ *„«_„J..  t^J™,™  .■^„^,^t,^  * . 

tiie  charitable  purpose  of  aiding  traveling  and  "*.!^«'.~'^^'!°**l'**™/®f  *??**^*^  *»  ">■ 
worn-out  preachers,  the  establishment  was  not 


(74  Ind.  App.  ITS) 

UNITED  BRETHREN  PUBLISHING  E8- 

TABLISHBfBNT  v.  SHAFFER,  County 

Auditor,  et  al.     (No.  9874.)* 

(Appellate  Court  of  Indiana,  DivlsioB  No.  2L 
June  20,  1010.) 

1.  Taxation  <s=>204(2)  —  ExncnoNS— Stat- 
utes— CoNSTBUOnON. 

Bums'  Ann.  St  1914,  {{  10144,  10145,  ex- 
empting charitable  organizations  from  taxa- 
tion upon  their  real  or  personal  property,  are 
to  be  strictly  construed. 

2.  Taxation  «=5>241(1)— Exemptions— "Chab- 
ITABUB  Obganization"— Chuboh  Publish- 
ing House  Giving  Nkt  Pbooeedb  to  Ohab- 

ITT. 

Although  a  church  publishing  establishment 
applied  all  the  net  proceeds  of  its  bosiness  of 


a  charitable  institution  within  the  meaning  of 
Bums'  Ann.  St  1914,  H  10144,  10146,  exempt- 
ing charitable  organizations  from  taxation. 

Appeal   from    Circuit    Court,  .Huntington 
County;   Samuel  B.  Cook,  Judge. 


celve  divldoids  awarded  to  his  conference. 
The  trustees  and  officers  of  the  appellant 
have  no  power  to  divert  the  proceeds  from 
the  above-mentioned  purpose,  and  the  distri- 
bution of  such  proceeds  as  provided  by  the 
articles  of  incorporation  and  the  rules  and 
discipline  of  said  church  constitnte  a  teli- 
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Slons  and  diarltable  Institntion  under  tbe 
laws  of  the  state  of  Indiana,  and,  as  such,  all 
of  the  real  estate  belonging  to  the  appellant, 
which  is  used  for  the  above  and  foregoing 
named  purposes  and  the  personal  property 
and  endowment  and  interest  are  exempted 
from  taxation  under  the  laws  of  the  state  of 
Indiana. 

The  appellant  Is  the  owner  of  two  certain 
tracts  of  real  estate  in  the  town,  now  dty, 
of  Huntington,  Huntington  county,  Ind., 
the  first  tract  of  which  is  used  exdusive- 
ly  for  the  purposes  set  forth  In  |ippellant's 
complaint,  to  wit,  the  publishing  of  a  church 
paper  and  church  and  Sunday  school  lit- 
erature and  religious  knowledge  for  the 
members  of  said  church,  and  for  the  afore- 
said charitable  purposes.  The  last-describ- 
ed tract  of  land  has  been  acquired  for 
the  purpose  of  erecting  thereon  a  building, 
for  the  better  prosecution  of  its  aforesaid 
charitable  purposes,  and  appellant  is  now 
erecting  such  building  on  said  real  estate,  but 
the  same  has  not  yet  been  completed.  The 
appellant  has  personal  property  and  an  en- 
dowment fund  and  interest  for  the  above  and 
foregoing  purposes  and  uses. 

There  has  been  placed  on  the  tax  dupli- 
cates of  the  county  of  Huntington  the  above 
and  foregoing  tracts  of  real  estate,  and  the 
personal  property  and  endowment  and  inter- 
est has  been  placed  on  such  tax  duplicates, 
and  the  appellee  treasurer  of  said  county  Is 
threatening  to  collect  the  taxes  thereon  for 
the  year  1914,  and,  on  the  refusal  of  the  ap- 
pellant to  pay  the  same.  Is  threatening  to 
levy  on  such  property  and  sell  the  same,  to 
the  great  and  Irreparable  damage  of  the  ap- 
pellant. The  appellee,  auditor  of  Huntington 
county,  is  threatening  to  put  all  the  above 
and  foregoing  real  estate  and  personal  prop- 
erty, endowment  and  Interest,  on  the  tax  du- 
plicates of  said  county  for  the  year  1915,  and 
to  place  the  same  so  that  the  treasurer  of 
said  county  can  enforce  the  collection  of  tax- 
es upon  the  same,  unless  restrained  by  the 
court,  to  the  Irreparable  damage  of  the  ap- 
pellant 

There  is  a  prayer  for  a  restraining  order,  a 
tempoi^ry,  and  a  perpetual  injunction. 

The  appellees  filed  their  demurrer  to  this 
complaint  with  memoranda,  which  demurrer 
was  sustained,  to  which  ruUng  of  the  court 
the  appellant  excepted,  and,  failing  and  re- 
fusing to  plead  further,  but  electing  to  stand 
by  Its  complaint.  Judgment  was  rendered 
against  the  appellant,  that  It  take  nothing  by 


reason  of  Its  complaint  From  tills  Judgment 
the  appellant  prosecutes  this  appeal,  assign- 
ing as  error  the  ruling  of  the  court  in  sos- 
talnlng  the  demurrer  to  its  complaint 

[1]  Appellant  contends  that  under  sections 
10144  and  10146,  Barns'  R.  S.  1914,  It  is  swdi 
a  charitable  organization  that  it  is  exempt 
from  taxation.  This  question,  however,  was 
early  submitted  to  the  Supreme  Court  of  this 
state  in  the  case  of  Orr  v.  Baker,  4  Ind.  86y 
in  which  case  it  was  held  that,  under  a  stat- 
ute similar  to  said  sections  10144  and  1014S, 
which  statute  exempted  from  taxation  the 
lauds  whereupon  every  building  erected  for 
religious  worship  is  situate^  not  exceeding  10 
acres,  it  was  not  Intended  to  include  any 
part  of  the  land  which  is  diverted  to  secular 
uses  or  gain.  It  was  held  In  that  case  that 
such  exemptions  are  not  to  be  favored  by  the 
courts,  and  that  they  should  be  confined  to 
the  specified  objects,  and  to  such  as  by  rea- 
sonable Intendment  the  Legislature  must 
have  had  In  contemplation.  In  short  the 
statute  which  exempts  persons  or  property 
from  taxation  is,  to  be  strictly  construed. 
This  case  Is  dted  with  approval  in  the  case 
of  City  of  Indianapolis  v.  Grand  Master,  M. 
C,  etc.,  of  the  Grand  Xodge  of  Indiana,  25 
Ind.  618,  in  which  case,  applying  the  rule  of 
strict  construction,  the  court  says  it  cannot 
be  held  that  the  use  of  a  building  for 
*  *  *  mercantile  purposes  is  a  use  by  a 
charitable  institution  within  the  meaning  of 
the  statute. 

In  Greenbush  Cemetery  Ass'n  ▼.  Van-Natta, 
49  Ind.  App.  192,  202,  94  N.  E.  89&,  003,  the 
case  of  Orr  y.  Baker,  supra.  Is  dted,  and, 
speaking  with  reference  to  that  case,  the 
court  says,  "Considering  the  statute  and  the 
facts  of  that  case,  the  holding  that  the  part 
of  the  property  occupied  and  used  exdusive- 
ly  for  business  purposes  was  not  exempted 
from  taxation  was  eminently  correct"  and 
stating  that  the  same  prindple  governed  in 
the  case  of  City  of  IndlabapoUs  t.  Grand 
Master,  etc.,  supra. 

[2]  Without  discussing  or  citing  other  au- 
thorities, we  hold  that  it  is  not  enough  that 
the  proceeds  of  the  business  conducted  by  the 
appellant  Is  used  for  charitable  purposes; 
the  Institution  Itself  must  be  used  for  sudi 
purposes  and  must.  Itself,  be  a  charitable  in- 
stitntlon,  and  not  one  organized  for  the  pur- 
pose of  profit,  notvirithstanding  the  fact  that 
the  proceeds  or  profits  of  the  business  are  de- 
voted to  a  most  worthy  charitable  purpose. 

The  Judgment  is  affirmed. 
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FOBSXTH  et  al.  v.  BOARD  OP  COM-BS  OF 
LAKH  COUNTY.  (No.  9846.)» 

(Appellate  Court  of  Indiana.    June  20,  1919.) 

1.  Taxation  <Ss»537  —  iBKEauiABirixs  in 
OOBRECTION  or  ASSESSUKNT— Sbcovebt  or 
Tax  Paid. 

In  view  of  Burns'  Ann.  Bt  1014,  {{  10268 
and  10316,  it  waa  the  duty  of  the  county  audi- 
tor to  correct  an  error  in  tax  duplicates,  where 
th«i  township  aasessor  erroneoaaly  figured  own- 
er's land  aa  16.77  acres  instead  of  162.77,  and 
the  owners  cannot  avail  themselves  of  naked 
irregularities  in  such  assessment  and  correction 
as  ground  for  recovery  of  the  tax  paid,  unless 
they  were  injured  thereby. 

2.  Taxation  «=>543(7)  —  Bkcovebt  or  Tax 
Paid— BtmDBN  or  PROor— Injttbt  rBOU  la- 

BBOULABITT  Or  ASSESSUXNT. 

The  burden  is  upon  owners,  claiming  a  re- 
fund of  tax  paid,  and  alleging  irregularities  of 
the  county  auditor  in  correcting  and  increasing 
claimants'  assessment  upon  their  lands,  to  show 
that  an  excessive  tax  has  been  levied  against 
their  property,  and  they  are  entitled  to  no  re- 
lief until  it  is  so  shown. 

Ai^>eal  from  Clrcnlt  Conr^  Lake  County; 
W.  C.  McMataan,  Judge. 


Oliver  O.  Forsyth  and  otben  made  dalm 
b^ore  the  Board  of  County  OommlsaionerB 
of  Lake  County,  Ind.,  for  the  refunding  of 
taxes  alleged  to  have  been  illegally  assessed 
upon  their  certain  land  In  that  county.  The 
(dalm  was  disallowed  by  the  Board,  and  ap- 
Iteal  was  taken  to  circuit  court,  where  there 
was  a  trial,  and  the  claim  was  disallowed. 
After  overruling  of  motion  for  new  trial, 
Che  claimants  aiq;>eal.  Judgment  alDrmed 
as  of  date  of  submission. 

J.  Kopdke,  of  Crown  Point,  for  appellants. 
Mewton  A.  Hembroff,  of  East  Chicago,  and 
J.  A.  Gavit,  of  Hammond,  for  appellee. 

NICHOLS,  P.  J.  This  action  was  upon  a 
claim  filed  by  appellants  against  the  appd- 
lee  for  the  refunding  of  taxes  which  the  ai>- 
pellants  allege  have  been  Illegally  assessed 
upon  certain  of  their  lands  In  Lake  county 
and  Illegally  collected  from  them  by  the 
4X>UDty  treasurer. 

The  claim  was  disallowed  by  the  board, 
and  appeal  was  taken  to  the  circuit  court, 
where  there  was  a  trial,  and  the  claim  was 
disallowed.  After  a  motion  for  a  new  trial, 
which  was  overruled,  the  appellants  prose- 
cute this  appeal.  The  only  error  assigned 
Is  the  overruling  of  appellants^  motion  for 
a  new  trial. 

The  substance  of  the  claim  is  that  cer- 
tain lands  of  the  appellants  had  been  regu- 
larly assessed  by  the  assessor  of  the 
proper  township  in  said  county  for  the 
year  1915  at  16,070,  that  sucdi  assess- 
ment was  left  unchanged  by  the  board  of 
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review  sitting  that  year,  and  fliat  appellants 
had  paid  the  taxes  imposed  by  such  assess- 
ment, bat  thai  the  county  auditor  had  placed 
an  additional  assessment  of  $50,630  on  such 
lands  and  extended  taxes  thereon,  and  that 
thereby  they  had  been  required  to  pay  by 
the  county  treasurer  $921.47  additional  tax- 
es as  the  first  Installment.  The  appellee 
answered  this  claim  by  a  general  denial. 

It  appears  by  the  evidence  that  on  March 
1,  1916,  appellants  owned  the  land  re- 
ferred to  in  their  claim,  and  that  In  the  as- 
sessment thereof  It  was  placed  upon  the 
ho<4E8  of  such  township  assessor  and  re- 
turned to  the  county  assessor  and  auditor  of 
said  county  as  162.77  acres,  valued  at  $6,- 
070,  lands  and  Improvements;  that  such  as- 
sessment was  not  modified  by  the  board  of 
review;  that  the  first  Installment  of  taxes 
thereon,  as  computed  by  the  auditor,  was' 
$110.47,  but  afterwards  It  was  discovered  by 
the  township  assessor  that  a  mistake  had 
been  made,  and  thereupon  he  made  an  as- 
sessment of  omitted  real  estate  which  showed 
162.77  acres,  valued  at  $70,720,  upon  which 
statement  such  township  assessor  Indorsed: 

'TThere  was  a  mistake  in  figuring  the  amount 
of  acres;  I  figured  16.77  acres  instead  of  162.- 
77  acres." 


Thereuiwn  the  auditor  of  said  Lake  coun- 
ty placed  an  additional  value  of  land-  upon 
the  tax  duplicate  of  $64,600,  the  first  install- 
ment of  taxes  upon  such  addltl(Hial  valu- 
ation being  $921.47,  and  the  second  the  samei 

[1]  The  said  county  treasurer  called  the 
appellants'  attention  to  this  additional  as- 
sessment, which  they  paid,  protesting  at 
the  time  that  such  assessment  was  Illegal 
and  wrongful,  and  .thereafter  filed  their 
claim  for  the  amount  of  additional  taxes  so 
paid,  which  claim  Is  the  basis  of  this  ac- 
tion. It  la  contended  by  the  appellants  that 
their  lands  had  been  r^ularly  assessed,  and 
that  the  additional  assessment  placed  there- 
on by  the  county  auditor  under  the  drcum- 
stances  aforesaid  was  without  authority  and 
void. 

Section  10268,  Bums'  B.  S.  1914,  reads  aa 
follows : 

"When  the  returns  of  the  assessors  are  receiv- 
ed the  county  auditor,  if  satisfied  that  such  as- 
sessor has  omitted  any  •  •  •  real  estate 
which  it  was  his  duty  to  return,  may,  if  he 
deem  it  expedient,  authorise  and  require  such 
assessor  to  proceed  to  correct  any  error  or 
omission  which  may  have  occurred,  *  *.  * 
and  •  •  •  snch  assessor,  shall  within  ten 
days  *  *  *  make  returns  thereof  to  such 
county  auditor;  *  *  *  or  the  auditor  may 
himself  ascertain  the  value!  and  add  the  same 
to  the  assessment,  and  such  county  auditor 
shall  charge  such  person  with  the  additional 
amount,  if  any,  returned  by  such  assessor," 

Section  10316,  Bums'  B.  S.  1914,  provides 
with  reference  to  the  duties  of  anditonu 
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"Be  ■ban,  from  time  to  tJme,  correct  all  er- 
ton  which  he  may  dlscoTer  in  sncb  tax  dupli- 
cate •  •  •  In  •  •  •  the  amonnt  of  tax 
charged;  and  he  ahall  add  from  time  to  time, 
any  corrections,  or  additional  asaessmenta, 
made  ob  the  aaaessor'a  boofca  by  the  county  aa- 
aeBBor,"  etc. 

This  statute  makes  express  provision  for 
the  performance  of  the  duty  by  the  auditor 
of  which  the  Appellants  here  complain.  Ai>- 
pellants,  having  appealed  to  the  court  for 
redress  of  their  grievances,  cannot  avail 
themselves  of  naked  Irregularities  to  shield 
themselves  from  a  Just  liability.  Hunter 
Stone  Co.  v.  Woodard,  Treas.,  152  Ind.  474, 
53  N.  £>.  947.  Sudi  tax  assessments,  even 
If  Irregular,  are  not  rendered  Invalid  there- 
by. Citizens'  National  Bank  v.  Klauss,  47 
Ind.  App.  50,  93  N.  B.  681. 
,  The  appellants  had  not  been  Injured  or 
unjustly  dealt  with,  and  therefore  technical 
Irregularities,  even  if  they  exist,  will  not 
avail  them.  People's  Oas  Co.  v.  Harrell,  86 
Ind.  App.  588,  76  N.  B.  318. 

[2]  Tbe  burden  is  upon  the  appellants  to 
show  that  an  excessive  tax  has  been  levied 
against  their  property,  and  they  are  entitled 
to  no  relief  until  it  is  so  shown.  Fell  v. 
West,  Treas.,  35  Ind.  App.  20,  73  N.  B.  719. 
^Is  burden  they  have  failed  to  discharge; 
they  have  only  been  reauired  to-  pay  their 
Just  proportion  of  the  taxes  to  be  collected 
in  Lake  county. 

There  Is  no  force  In  their  complaint,  and 
no  merit  In  their  appeal. 

The  Judgment  Is  affirmed  as  of  the  date 
of  submission. 

BATMAN,  a  J.,  and  DAUSBCAN,  RBMT, 
and  BNLOB,  JJ.,  concur. 
McMAHAN,  J„  not  participating. 


(70  Ind.  App.  584) 

WELLS  TARGO  &  CO.  EXPRESS  v.  FIROT 
NAT.  BANK  OP  HAMMOND.    (No.  9870.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  20,  1919.) 

1.  Apfkai.  and  Erbob  4=s989  —  Bevoew  or 
BviDENCi  —  Wbiohino  Oontuotino  Obai, 
Eviobnck. 

In  determining  whether  findings  as  to  no- 
tice to  indorsers  of  nonpayment  of  checks  are 
supported  by  suflScient  evidence,  the  appellate 
court  need  only  consider  such  evidence  as  tends 
to  support  findings. 

2.  B11.LS  AiTD  Notes  <S=>386  —  NoncK  TO  IN- 
DOBBEBS  Payable  in  Arotheb  Stati  — 
What  Law  Goveens. 

In  an  action  against  an  indorser  of  checks 
made  payable  In  minois,  the  law  of  that  state 
governs  as  to  the  time  within  which  notice  of 
nonpayment  most  be  given  to  an  indorser. 


3.  BnxB  AND  Notes  $=9526 — Noncs  to  In- 
dobseb— Evidence  to  SnaTAur  Findings. 
In  an  action  against  an  indorser  of  checks, 
evidence  Tield  sufficient  to  sustain  the  findings 
of  the  court  that  notice  of  nonpayment  of  two 
checks  was  given  to  the  indorser  within  the 
time  required  by  the  laws  of  the  state  where 
payable. 

Appeal  from  Circuit  Court,  Porter  Coun- 
ty;  H.  H.  Lorlng,  Judge. 

Action  by  the  First  National  Bank  of 
Hammond  against  Wells  Fargo  &  Co.  Ex- 
press. Judgment  for  plalntiflT,  motion  for 
new  trial  denied,  and  defendant  appeals. 
Judgment  affirmed. 

John  M.  Stinson,  of  Hammond,  and  Holt, 
(Jutting  &  Sldley,  of  Chicago,  IlL,  for  ap- 
pellant 

Jesse  E.  Wilson,  of  Hammond,  and  Edgar 
D.  Crumpacker,  of  Valparaiso,  for  appellee. 

NICHOLS,  P.  J.  The  appellee  commenc- 
ed this  action  against  the  appellant  in  the 
Porter  circuit  court,  alleging  In  its  com- 
plaint a  cause  of  action  based  upon  appel- 
lant's indorsement  of  certain  checks  of  tbe 
Cree  Publishing  Company  payable  to  the 
order  of  appellant,  and  by  appellant  indors- 
ed to  appellee.  The  first  of  these  checks  is 
for  $906.96,  dated  November  19,  1912,  and 
the  second  is  for  11447.30,  dated  November 
27,  1912.  There  is  a  third  check  for  $3.95, 
bpon  which  there  Is  no  recovery. 

Tbe  complaint  is  In  eight  paragraphs,  to 
which  an  answer  of  six  paragraphs  is  filed. 
Plaintiff's  reply  to  the  answer  in  one  para- 
graph put  the  case  at  issue.  It  was  tried 
by  the  court  without  a  Jury,  and  a  special 
finding  made,  upon  whidi  conclusions  of  law 
were  stated  in  f&vor  of  appellee.  Judgment 
was  rendered  in  favor  of  appellee  and 
against  appellant  in  the  sum  of  $2,661.51. 
After  appellant's  motion  for  a  new  trial, 
which  was  overruled,  this  appeal. 

Appellant  presents  15  specifications  of  er- 
ror upon  which  it  relies  for  reversal,  all 
of  which  that  are  available  to  appellant  are 
embraced  in  appellant's  statement: 

That  it  "relies  for  reversal  upon  the  insuffi- 
ciency of  the  proof  to  show  the  receipt  by  it 
of  the  notice  of  the  nonpayment  of  each  of 
the  checks  herein  set  out  within  the  time  re- 
quired by  law,  both  In  accordance  with  the 
statutes  of  Illinois,  where  the  checks  were 
payable,  and  which  were  introduced  in  evidence 
in  the  court  below,  and  in  accordance  with  the 
law  of  the  state  of  Indiana,  where  the  checks 
were  negotiated  and  delivered  to  the  plaintiff. 
The  grounds  for  reversal  thus  presented  were 
set  forth  in  the  motion  for  a  new  trial,  and 
argued  in  the  court  below.  They  were  over- 
ruled." 

Tbe  substance  of  so  much  of  tbe  special 
findings  of  fact  as  Is  necessary  to  this  opin- 
ion is  as  follows: 
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On  November  19,  1912,  the  Cree  PubUsh- 
Ing  Company,  of  tbe  city  of  Hammond,  Ind., 
drew,  executed,  and  delivered  a  check  In 
said  city  to  defendant  for  $906.96  upon  the 
Colonial  Trust  &  Savings  Bank,  of  the  dty 
of  Chicago,  111.,  payable  to  the  order  of  the 
defendant 

On  November  21,  1912,  the  cashier  of  the 
defendant,  acting  for  and  on  behalf  of  the 
defendant,  sold,  indorsed,  and  delivered  said 


Cte  said  date,  during  business  hours,  the 
plaintiff,  by  it^  cashier,  notified  the  defend- 
ant by  telephone  communication,  through  its 
cashier,  who  was  then  on  duty,  informing 
him  of  the  nonpayment  and  protest  of  said 
check,  and  that  the  plaintiff  would  hold  the 
defendant  as  indorser  liable  for  the  pay- 
ment thereof. 

Either  on  the  day  the  plaintiff  received 
the  notice  of  nonpayment  and  protest  of  said 


check  to  the  plaintiff  In  due  course  of  bnsl- 1  check  or  on  the  day  thereafter,  at  farthest. 


ness,  receiving  par  value  therefor. 

On  November  21,  1912,  plaintiff  sent  said 
check  by  mail  to  Its  correspondent,  Conti- 
naital  &  Commercial  National  Bank,  of  Chi- 
cago, 111.,  for  collection.  On  the  22d  day  of 
November,  1912,  said  correspondent  present- 
ed said  check  to  said  Colonial  Trust  &  Sav- 
ings Bank  and  demanded  payment  thereof, 
which  was  refused,  for  the  reason  that  the 
drawer  had  no  funds  to  Its  credit  In  said 
bank.     The  check  was  tberetqton  on  said 


said  plaintiff,  by  its  cashier,  orally  notified 
the  defendant's  cashier,  during  business 
hours,  of  the  nonpayment  and  protest  of 
said  check,  and  that  the  defendant  would 
be  held  liable  as  Indorser  for  the  payment 
thereof. 

Each  of  said  checks  was  given  to  the  de- 
fendant by  the  Cree  Publishing  Company  in 
payment  of  money  It  owed  defendant  as  the 
proceeds  of  sales  of  money  orders  It  sold  for 
and  on  behalf  of  said  defendant  as  defend- 


date  protested  by  a  notary  public,  and  prop-  {  ant's  agent.    Plaintiff  purchased  each'  of  said 
er  notice  of  said  protest  and  nonpayment  {  checks  in  due  course  and  in  good  faith  for  a 


was  mailed  on  said  date  to  the  plaintiff  at 
Hammond,  with  a  duplicate  notice  of  non- 
payment and  protest  inclosed,  addressed  to 
the  defendant,  which  notice  to  the  plaintiff 


valuable  consideration,  and  exercised'  due 
and  proper  diligence  in  giving  the  defendant 
notice  of  the  nonpayment  and  protest  of 
each  of  said  checks.    The  protest  fees  on 


and  defendant  was  received  by  .the  plaintiff  .  said  checks  were  $5.16.  The  plaintiff  has 
on  November  23d.  On  the  day  following,  to  received  on  said  checks  $216.12,  and  the  bal- 
wit:  November  23,  1912,  the  assistant  cash- 1  ance  of  said  checks,  together  with  interest 
ler  of  plaintiff,  at  Its  bank  in  said  dty  of    from   date   of  protest   and   protest  fees,   is 


Hammond,  during  business  hours,  notified 
the  agent  of  defendant  of  said  nonpayment 
and  protest,  and  that  defendant  would  be  li- 
able to  plaintiff  for  the  payment  of  said 
check. 


wholly  unpaid. 

[1]  In  determining  as  to  whether  the  find- 
ings as  to  notice  are  supported  by  sufficient 
evidence,  we  need  only  to  consider  such  evi- 
dence as  tends  to  support  the  findings.    Rob- 


November  27,  1912,  said  Cree  Publishing  Inson  &  Co.  v.  Hathaway,  150  Ind.  679,  50 
Company  drew  a  check,  payable  to  the  order  I  N.  E.  883.  And  conflicting  oral  evidence 
of   the   defendant   upon   the  said   Colonial  j  will  not  be  weighed.     Hudelson  v.  Hudel- 


Trust  &  Savings  Bank  a{  Chicago,  for  $1,- 
447.30.  Said  check  was  drawn,  signed,  and 
delivered  to  the  defendant  in  the  city  of 
Hammond.  On  the  30th  day  of  said  month, 
which  was  Saturday,  the  defendant,  by  and 
through  its  cashier,  sold,  assigned,  and  in- 
dorsed said  check  to  the  plaintiff  at  its  said 
banking  bouse  in  the  city  of  Hammond,  and 
duly  indorsed  the  same  in  the  course  of 
business,  during  business  hours,  and  receiv- 
ed therefor  its  face  value.  Plaintiff  on  said 
day  sent  said  check   by  mail   to  its  corre- 


son,  164  Ind.  694,  74  N.  E.  604. 

[2, 3]  The  checks  Involved  being  payable 
in  Illinois,  the  law  of  that  state  governs  as 
to  the  time  within  which  notice  of  nonpay- 
ment must  be  given  to  an  indorser.  Brown 
V.  Jones,  125  Ind.  375,  25  N.  E.  452,  21  Am. 
St.  Rep.  227.  •  And  such  law  is  fixed  by 
statute  of  that  state,  which  provides  that 
notice  to  an  Indorser  must  be  {^ven  by  the 
dose  of  the  day  following  the  recdpt,  in 
this  case  by  appellee,  of  the  notice  of  the 
dishonor  of  the  checks.    Illinois  Negotiable 


spondent  the  Continental  &  Commerdal  Na-  I  Instruments  Law  of  1917,  {{  88,  93,  102,  and 
tlonal  Bank  of  Chicago  for  collection.  On  [  106  (Hurd's  Rev.  St.  1917,  c.  98,  {{  106,  111, 
Monday,  December  2d,  following,  said  oorre-    120,  124).     Witness  Morton  Towle,  assistant 

cashier  of  appellee's  bank,  testified  that  in 


spondent  presented  said  check,  daring  busi- 
ness hours,  to  said  Colonial  Trust  dc  Sav- 
ings Bank,  and  demanded  payment,  which 
was  refused  for  the  reason  that  there  were 
no  funds  to  the  credit  of  the  drawer  of  said 
check.  Thereupon  on  said  day  said  check 
was  duly  protested  by  a  notary  public,  and 
notice  of  nonpayment  and  protest  of  said 
check  was  sent  by  mall  on  the  day  of  its  pro- 
teat  to  the  plaintiff.  Plaintiff  received  said 
notice,  together  with  notice  directed  to  the 
defendant,  as  the  indorser,  on  December  8d. 


a  conversation  with  Mr.  Bowls,  local  agent 
of  appellant  at  Hammond,  within  a  day  or 
two  after  the  notice  of  protest  of  the  first 
check,  he  informed  him  of  the  fact  tliat  the 
check  had  gone  to  protest,  admonishing  him 
to  look  after  it  immedlatdy.  On  cross-ex- 
amination he  said  that  it  was  the  next  day 
after  the  check  was  returned,  and  that  it 
was  on  the  day  that  the  notice  of  protest 
came  to  the  bank.  While  the  witness  was 
somewhat  confused  in  his  statements,  his 
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evidence  was  saffldent  to  sustain  the  finding 
of  the  court  as  to  the  first  chedc. 

Witness  Belman,  cashier  of  appellee's 
bank,  testified  that  the  second  check  was 
brought  to  appellee's  bank  on  Saturday,  No- 
vember 30,  1912.  It  was  dishonored  In  Chi- 
cago on  Monday,  December  2,  1912,  and 
Immediately  upon,  getting  the  certificate  of 
protest,  which  was  the  day  after  the  pro- 
test of  the  check,  being  on  Tuesday,  Decem- 
ber 8,  1912,  he  called  Mr.  Berwanger,  cash- 
ier of  appellant's  company,  by  phone,  and 
notified  him  that  the  second  check  had  come 
back,  and  that  he  wanted  them  both  paid 
at  once.  This  evidence  Is  sufficient  to  sus- 
tain the  finding  as  to  the  second  check. 

The  judgment  la  affirmed. 


(71  Ind.  App.  64) 

WOOD  et  ux.  T.  ISGRIOG  LUMBER   CO. 
et  al.    (No.  9891.)  • 

(Appellate  Court  of  Indiana,  Division  Na  2. 
Jmie  19, 1919.) 

1.  Mecbanics'  IiIkns  0—t8   CowsTauonow  of 
Statute— "Persons." 

The  word  "peraons"  within  Burns'  Ann.  St 
1914,  {  8295,  giving  mechanic's  lien  to  "all 
persons  performing  labor  or  furnishing  materi- 
als," etc.,  held  to  indude  corporations,  in  view 
of  section  1356. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Person.] 

2.  Mechanics'  Liens  «=9l09— Matebiauocn 

— BlOHT  to    IdEN. 

A  dealer  or  materialman  who  furnishes  ma- 
terial to  another  materialman  has  no  right  to 
a  mechanic's  lien  on  the  property  improved. 

3.  BfECHANics'  LiXNB  feal09— Matebtat.men 
—Right  to  Likn. 

Where  person  to  whom  materials  were  fur- 
nished had  the  contract  to  construct  the  house 
in  which  the  materials  were  to  be  nsed,  the  ma- 
terialmen were  entitled .  to  liens ;  such  person 
being  a  general  contractor,  and  not  a  material- 
man. 

Appeal  from  Circuit  Court,  Hendricks 
Oonnty;  Geo.  W.  Brill,  Judge. 

Consolidated  action  by  the  Isgrlgg  Lumber 
Company,  the  Practical  Cement  Block  Com- 
pany, and  the ,  Indianapolis  Mortar  &  Fuel 
Company  against  John  J.  Wood  and  wife 
and  Harvey  R.  Cox,  in  which  last-named  de- 
fendant filed  cross-complaint.  Decrees  for 
plalntlfCs,  and  first  two  named  defendants 
appeal.  Affirmed. 

Bdward  W;.  little.  Earl  W.  Little,  and 
Frank  S.  Boby,  all  of  Indianapolis,  for  appea- 
lants. 

Edgar  A.  Brown,  of  Indianapolis,  Oeorge 
R.  Harvey,  of  Danville,  and  Gronlnger,  Gron- 
tager  ft  Gronlnger,  of  Indianapolis,  for  ap- 
pellees. 


McMAEAN,  J.  This  la  a  consolidated  ac- 
tion for  the  foreclosure  of  mechanics'  liens 
by  the  Isgrlgg  Lumber  Company,  the  Prac- 
tical Cement  Block  Company,  and  the  Indian- 
apolis Mortar  ft  Fuel  Company,  corporations, 
against  certain  real  estate  In  the  dty  of 
Indianapolis  owned  by  the  appellants,  wh9 
are  husband  and  wife.  Appellee  Cox,  who 
was  named  as  a  defendant,  filed  a  cross- 
complaint  The  issues  were  closed  by  gen- 
eral denials.  The  cause  was  tried  by  tiie 
court,  and  on  request  the  facts  were  fonnd 
specially,  and  conclusions  of  law  stated  there- 
on, in  favor  of  the  appellees  other  than  Cox. 
Decrees  were  rendered  in  favor  of  said  appel- 
lees foreclosing  their  respective  Hens.  Ap- 
pellants excepted  to  the  several  conclusions  of 
law.  The  errors  assigned  and  relied  on  for 
reversal  are  that  the  court  erred  in  eacb  of 
its  concliislons  of  law. 

[1]  Appellants  first  contend  that  the  stat- 
ute does  not  give  the  right  of  acquiring  a 
mechanic's  lien  to  a  corporation.  Section 
8295,  Bums  1914,  provides  that  "all  persons 
performing  labor  or  furnishing  materials," 
etc.,  may  have  a  Hen  on  the  real  estate  be- 
longing to  the  owners  to  the  extent  of  any 
labor  or  materials  furnished.  It  is  appel- 
lants' contention  that  our  statute  provides  for 
a  lien  In  favor  of  any  "person,"  and  not  in 
favor  of  a  corporation,  and  that  a  corpora- 
tion cannot  acquire  a  lien  under  our  stat- 
ute. 

In  Endlld),  Interpretation  of  Statutes,  U 
87  and  89,  it  is  said: 

"In  Its  legal  significance  it  is  said  the  word 
'person'  is  a  generic  term,  and  as  such  prima 
facie  Includes  artifidal  as  well  as  natural  per- 
sons, nnless  the  language  Indicates  that  it  is 
nsed  in  a  more  ^tricted  sense.  *  *  *  If 
any  general  role  can  be  drawn  from  the  ded- 
sions,  it  is  this:  That  where  an  act  impossa 
a  dnty  toward  or  for  the  protection  of  the 
public  or  individuals,  it  grants  a  right  properly 
common  to  all,  and  from  partidpation  in  which 
the  limited  character  of  corporate  franchises  and 
the  absence  of  any  natural  rights  incorporations 
do  not  by  any  policy  of  the  law,  debar  them, 
the  term  'persons'  will,  in  general,  Indude  them 
whether  the  act  be  a  p«ial  or  a  remedial  one." 

Section  1866,  Bums  1914,  provides,  among 
other  things,  that  the  word  "person"  extmds 
to  bodies  politic  and  corporate. 

In  27  Cyc.  24,  in  an  article  on  "Who  May 
Acquire  Liens,"  the  following  language  Is 


"T^he  statute  generally  provides  that  any  per- 
son who  fnmished  material  or  does  work  shall 
have  a  lien,  and  this  is  construed  to  mean  ei- 
ther a  natural  or  an  artifidal  person.  Thus 
the  lien  may  be  aoqnired  by  a  partnership  or 
a  corporation." 

Rockel  on  Mechanics'  lAeoa,  {  46a,  in  dis- 
cussing the  Mechanic's  Lien  Law  of  this 
state,  says: 
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"The  words  'all  persons'  •  •  •  wonld  seem 
to  be  broad  enough  to  include  every  individual 
or  corporation  that  wonld  bring  itself  within 
the  itatnte." 

Watson  on  Indiana  Statutory  Liens,  {  884, 
says: 

"Person,  as  used  In  the  statuttf,  inclndes  arti- 
ficial as  well  as  natural.  An  individual,  a  part- 
nership, or  a  corporation  otherwise  entitled 
thereto  may  acquire  the  lien.  •  •  •  The 
word  'person'  includes  a  corporation.  That  a 
corporation  is  entitled  to  a  lien  is  shown  by  a 
number  of  Indiana  decisions." 

In  Tennis,  etc.,  Co.  v.  Wetzel  (O.  O.)  140 
Fed.  193,  it  was  beld  under  the  statute  of 
West  Virginia  which  gave  a  lien  to  every 
workman,  laborer,  or  other  person  who  shall 
do  or  perform  any  work  or  labor  that  the 
word  "person"  Included  a  corporation.  See, 
also,  Doane  v.  Clinton,  2  Utah,  417;  Dallas^ 
etc.,  Co.  V.  Wasco,  etc.,  Co.,  8  Or.  627 ;  Lou- 
don V.  Coleman,  59  Oa.  653;  Fagan  v.  Boyle, 

•  etc.,  Co.,  65  Tex.  324 ;  Gaskell  v.  Beard,  68 

•  Hun,  101,  11  N.  T.  Supp.  309.     As  said  by 
the  court  In  Gaskell  r.  Beard,  supra: 

"A  corporation  is  as  completely  within  the  in- 
tention of  the  section  as  a  natural  person  wonld 
be,  and  is  equally  entitled  to  its  protection ;  for, 
as  a  matter  of  justice,  no  distinction  can  possi- 
bly exist  between  the  merits  of  a  claim  for  ma- 
terials furnished  by  a  corporation  and  an  in- 
dividual, but  each  is  entitled  to  be  equally  sup- 
ported and  each  may  be  fairly  presumed  to  be 
a  person  within  the  intention  of  the  act" 

Corporations  can  furnish  materials  the 
same  as  individuals,  and  we  know  of  no  rea- 
son why  they  are  not  entitled  to  have  a  lien 
for  materials  furnished  the  same  as  an  in- 
dividual. Every  reason  and  argument  In 
favor  of  giving  a  natural  person  such  a  Hen 
applies  with  eqvfal  force  to  a  corporation. 
We  hold  that  under  the  Mechanic's  Lien 
Law  of  this  state  a  corporation  may  acquire 
a  Hen  for  materials. 

[2,  3]  The  appellants  also  contend  that  the 
appellees  In  whose  favor  the  liens  were  fore- 
closed were  not  materialmen,  for  the  reason 
that  the  materials  were  furnished  by  them 
to  the  appellee  Cox,  who,  appellants  say,  was 
a  materialman.  In  other  words,  they  say 
that  a  dealer  or  materialman  who  furnishes 
material  to  another  materialman  has  no  right 
to  a  mechanic's  lien  on  the  property  im- 
proved. This  Is  a  correct  statement  of  the 
law.  Rudolph  Hegener  v.  Frost,  60  Ind.  App. 
108. 108  N.  El  16.  But  In  the  case  at  bar  the 
materials  were  furnished  to  the  appellee  Cox, 
who  had  the  contract  to  construct  the  house 
for  which  the  materials  were  furnished  and 
in  which  they  were  used.  Appellee  Cox  was 
a  general  contractor  who  had  no  other  busi- 
ness than  taking  contracts  for  the  erection  of 
houses  and  other  similar  buildings,  and  was 
in  no  sense  a  materialman. 


A  contractor  has  been  defined  as  a  person 
who,  In  the  pursuit  of  an  independent  busi- 
ness, undertakes  to  do  spedflc  Jobs  of  work 
for  other  persons,  without  submitting 
himself  to  their  control  with  respect  to  all 
the  petty  details  of  the  work.  Halstead  ▼. 
Dahl,  47  Ind.  App.  600,  04  N.  B.  1056;  Lom- 
bard, etc.,  Co.  V.  Jones,  187  111.  203,  68  N.  K 
347. 

Appellants  also  contend  that  the  notices 
of  intention  to  hold  liens  given  by  appel- 
lees were  not  sufflcient.  There  la;  however, 
no  merit  In  this  contention. 

Judgment  affirmed. 


(70  Ind.  App.  6»7) 

LAKE  MICHIGAN  WATER  CO.  t.  UNTTEa) 

STATES  FIDELITY  &  GUARANTI 

CO.     (No.  9832.) 

(Appellate  Court  of  Indiana,  Division  Na  1. 
Jane  18,  1019.) 

1.  PLBADINO  «=>310,  812— CONBTBUOnON— In- 
OOBPOBATION   OF  COHTEAOT— VabIANCB. 

The  bond  sned  on  being  an  obligation  to 
carry  out  a  contract,  the  bond  and  the  con- 
tract which  includes  the  plans  and  specifica- 
tions must,  in  considering  the  complaint,  be 
construed  together,  and,  if  the  allegations  vary 
from  provisions  of  the  contract  incorporated, 
the  latter  wUl  controL 

2.  CoNTBAOTS  €=»284(4)  —  Apfbotal  or  Ac- 
OEPTANc*— Conclusiveness. 

Where  a  contract  provides  that  work  shall 
be  done  to  the  satisfaction,  approval  or  accept- 
ance of  architect  or  engineer,  such  architect 
or  engineer  ia  constituted  sole  arbitrator  by 
the  parties,  and  they  are  boond  by  his  deci- 
sions in  the  absence  of  fraud  or  such  gross  mis- 
takes as  to  imply  bad  faith,  or  a  failure  to  ex- 
ercise an  honest  Judgment. 

3.  CoNTBACTS  <S=>284(1)— Decision  or  Aim- 
TBATOB — Conclusiveness. 

A  provision  in  a  building  contract  by  which 
an  architect  or  engineer  becomes  the  arbitra- 
tor is  more  binding  than  an  ordinary  submission 
to  arbitration  for  the  reason  that  It  becomes 
a  i>art  of  the  consideration  of  the  contract. 

Appeal  from  Circuit  Court,  St.  Joseph 
County;  Walter  A.  Funk,  Judge. 

Action  by  the  Lake  Michigan  Water  Oom> 
pany  against  the  United  States  Fidelity  ft 
Guaranty  Company.  Judgment  that  plaintiff 
take  nothing,  and  defendant  recover  costs, 
and  plaintiff  appeals.    Affirmed. 

See,  also,  U6  N.  E.  744. 

C.  R.  &  J.  B.  Olllns,  of  Michigan  City,  and 
Anderson,  Parker,  Crablll  ft  Crumpacker,  of 
South  Bend,  for  appellant. 

M.  J.  &  J.  P.  Keneflck,  of  Michigan  Oltj, 
and  Mclnemys,  Yeagley  ft  McVlcker,  of 
South  Bend,  for  appellee. 
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REMT,  J.  On  Jirne  9, 1908,  the  Lake  Mich- 
igan Water  Company,  appellant  herein  desir- 
ing to  improve  its  water  supply  system  at 
Michigan  City,  Ind.,  entered  Into  a  contract 
with  the  M.  H.  McGovem  Company,  herein- 
after called  the  "contractor,"  to  make  such 
ImproTement.  The  United  States  Pidelity  & 
Guaranty  Company,  appellee,  became  surety 
on  said  contractor's  bond  for  the  faithful  per- 
formance of  the  contract.  This  action  Is  by 
appellant  on  said  bond.  The  contractor  and 
said  guaranty  company  were  each  made  de- 
fendants, bat  process  was  never  served  upon 
the  former.  The  complaint  was  in  two  para- 
graphs, to  each  of  which  appellee  successful- 
ly demurred  for  want  of  sufhclent  facts.  Ap- 
pellant refused  to  plead  further,  and  Judg- 
ment was  rendered  that  appellant  take  noth- 
ing, and  that  appellee  recover  costs.  The 
appeal  is  from  this  Judgment,  and  the  only 
errors  assigned  are  based  on  the  rulings  of 
the  court  cm  the  demurrers  to  the  two  para- 
graphs of  complaint  Appellant  in  its  oral 
argument  expressly  waived  the  error,  if  any, 
as  to  the  conrf  s  ruling  on  the  demurrer  to 
the  second  paragraph  of  complaint,  and  rest- 
ed its  case  on  the  alleged  error  of  the  court 
in  sustaining  appellee's  demurrer  to  the  first 
paragraph. 

The  first  paragraph  of  complaint,  herein- 
after denominated  the  "complaint,"  Is,  in 
substance,  as  follows:  Apiiellant  on  June  9, 
1908,  entered  into  a  written  agreement  with 
the  M.  H.  McGovern  Company,  by  the  terms 
of  which  agreement  said  contractor  was  to 
furnish  the  materials  and  install  In  Lake 
Michigan  a  crib  and  Intake  pipe.  In  consider- 
ation of  $60,000  to  be  paid  by  appellant,  for 
which  amount  the  contractor  was  to,  and  did, 
give  a  bond  to  secure  the  faithful  perform- 
ance of  said  agreement,  with  ap];>ellee  as 
surety,  which  bond  is  made  the  basis  of  the 
action.  The  written  agreement  of  the  con- 
tractor, and  the  plans  and  specifications  for 
the  improvement,  are  incorporated  in  the 
complaint,  and  provide  that  the  contractor 
shall  furnish  all  labor  and  material,  and  do 
all  the  work  in  accordance  with  said  plans 
and  spedflcatlonB,  which,  as  alleged,  had 
been  prepared  by  appellant's  engineer.  The 
plans  and  sx)eclflcatlons.  In  substance,  pro- 
vide that  all  materials  shall  be  furnished  and 
labor  performed  to  the  satisfaction  of  said 
engineer  who  was  employed  by  appellant  to 
design  and  supervise  the  construction  of  the 
work;  that,  in  ttie  event  of  discrepancy  be- 
tween the  plans  and  specifications,  the  Judg- 
ment of  the  engineer  shall  be  final ;  that  any 
doubt  as  to  the  meaning  of  the  specifications 
shall  be  explained  by  the  engineer;  that  any 
materials  or  work  may  be  rejected  by  the 
«ngineer  at  any  time  before  the  final  accept- 
ance of  the  work ;  that  the  contractor  is  to 
afTord  the  engineer  proper  assistance  and  fa- 
cilities for  the  proper  inspection  of  the  work 
and  materials ;  and  that-— 


"In  case  the  rate'  of  progress  shall  be  in  aQ 
respects  satisfactory  to  appelant,  monthly  es- 
timates will  be  made  of  the  value  of  the  work 
fully  completed,  constructed  and  in  its  proper 
place,  and  a  voucher  for  eighty-five  per  cent, 
of  the  estimated  value  of  the  work  so  done  dur- 
ing the  previous  month  will  be  issued,  the  re- 
maining fifteen  per  cent,  to  be  reserved  till  the 
completion  and  acceptance  of  the  whole  work, 
at  which  time  two  thirds  of  the  said  fifteen 
per  cent,  so  reserved  shall  be  paid  to  the  con- 
tractor, and  the  remaining  one  third  retained 
for  sixty  days  to  insure  the  reconstmction  by 
the  contractor  of  defective  work." 

It  la  further  averred  that  the  contractor 
negligently  failed  to  perform  the  work  In 
certain  respects  in  accordance  with  the  terms 
of  the  contract,  and  by  reason  thereof  the 
intake  pipe  was  rendered  weak,  leaky,  and 
unstable,  and  admitted  sand  and  gravel  into 
the  ptunps  whereby  said  intake  pipe  became 
wholly  useless  to  the  damage  of  plalntifF  in 
the  sum  of  $50,000.  It  Is  further  averred 
that  the  defects  in  the  woiIe  complained  of- 
were  latent,  and  of  such  a  character  that 
plaintiff  did  not  discover,  and  in  the  exercise 
of  reasonable  care  could  not  have  discovered 
until  the  time  of  the  commencement  of  this 
action,  which  was  approximately  five  years 
after  the  completion  and  acceptance  of  the 
work  and  the  payment  therefor.  The  usual 
clause  in  contracts  of  this  character,  provid- 
ing for  repair  or  maintenance  for  a  definite 
period  after  the  acceptance  of  the  work,  was 
omitted  from  the  contract. 

It  is  contended  by  appeilee,  and  such  was 
the  holding  of  the  trial  court,  that  the  com- 
plaint is  demurrable  for  the  reason  that  the 
facts  pleaded  show  that  appellant  was  bound 
at  its  peril  so  to  inspect  the  work  as  it  pro- 
gressed that  all  Improper  material  or  defe<>- 
tive  work  would  be  discovered  and  rejected 
before  making  final  payment  60  days  after 
the  work  was  completed,  and  that,  Inasmuch 
as  the  work  was  accepted  and  paymoit  there- 
for made,  appellee  was  released  as  surety. 
On  the  other  hand,  appellant  takes  the  posi- 
tion that  under  the  contract  it  was  not  bound 
to  discover  the  latent  defects  set  forth  in  the 
complaint,  which  defects  were  not,  and  could 
not  have  been,  discovered  before  settlement 

[1-3]  The  bond  sued  on  la  an  obligation  to 
carry  out  the  contract,  and,  in  considering 
the  complaint,  the  bond  and  the  contract 
which  Includes  the  plans  and  specifications, 
must  be  construed  together,  and,  if  any  alle- 
gations of  the  complaint  vary  from  the  pro- 
visions of  the  contract,  the  latter  will  control 
the  pleading.  Harrison  Bldg.,  etc.,  Co.  v. 
Lackey,  149  Ind.  10,  48  N.  E.  264;  Dunlap  T. 
Eden,  15  Ind.  App.  575,  44  N.  E.  560.  The 
contractor  did.  not  guarantee  the  materials 
furnished  nor  the  efficiency  of  the  work  when 
completed.  Its  contract  was  to  furnish  ma 
terials  and  do  the  work  according  to  certain 
plans  and  specifications  prepared  by  appel- 
lant's engineer.    All  material  was  to  be  In- 
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Bpected,  and  all  work  to  be  superrlsed,  by, 
and  to  the  satisfaction  of,  such  engineer.  It 
Is  a  well-settled  rule  of  law  tl\at  where  a  con- 
tract provides  that  work  shall  be  done  to  the 
satisfaction,  approval,  or  acceptance  of  an 
architect  or  engineer,  such  architect  or  engi- 
neer is  thereby  constituted  sole  arbitrator  by 
the  parties,  and  the  parties  are  bound  by  his 
decisions  In  the  absence  of  fraud  or  sucli 
gross  mistakes  as  to  Imply  bad  faith  or  a 
failure  to  exercise  an  honest  Judgment  Cook 
V.  Foley,  152  Fed.  41,  81  C.  C.  A.  237;  Bar- 
low T.  United  States,  35  Ct  CL  614;  Wil- 
liams T.  Chicago,  etc.,  B.  R.  Co.,  112  Mo.  463, 
20  S.  W.  631,  34  Am.  St.  Rep.  403;  Church  t. 
Shanklln,  95  Cal.  626,  30  Pac.  789, 17  L.  B.  A. 
207 ;  Martlnsburg,  etc.,  R.  Co.  ▼.  March,  114 
U.  S.  649,  5  Sup.  Ct.  1035,  29  L.  Ed.  255; 
Kennedy  v.  Poor,  151  Pa.  472,  26  Atl.  119; 
Sheffield,  etc.,  Co.  v.  Gordon,  151  TJ.  S.  285, 14 
Sup.  Ct  343,  38  I*  Ed.  164;  Moore  v.  Kerr, 
65  Cai.  619,  4  Pac.  642 ;  McCoy  v.  Able,  131 
Ind.  417,  30  N.  E.  528,  31  N.  E.  463.  See  also 
Baltimore,  etc.,  R.  Co.  v.  Scholes,  14  Ind.  App. 
624,  43  N.  E.  156,  56  Am.  St.  Rep.  307.  A 
provision  in  a  building  contract  by  which  an 
architect  or  engineer  becomes  tbe  arbitrator 
is,  if  anything,  more  binding  than  an  ordinary 
submission  to  arbitration,  for  the  reason  that 
It  becomes  a  part  of  the  consideration  of  the 
contract.  Williams  v.  Chicago,  etc.,  B.  Co., 
supra.  It  has  been  held  that,  where  the  own- 
er and  building  contractor  bare  agreed  that 
payments  shall  be  made  upon  estimates  fur- 
nished by  the  architect,  such  estimates  have 
the  force  of  findings  between  the  parties,  and 
are  binding  on  them  unless  impeached  for 
fraud.  Eilgore  t.  North  West,  etc,  Soc.,  89 
Tex.  466,  35  S.  W.  146. 

It  is  very  clear  that  the  parties  by  their 
contract  intended  to  place  the  engineer  of  the 
water  company  in  charge  of  the  work,  and 
to  make  it  his  duty  to  supervise  the  construe- 
tlon,  to  the  end  that  the  improvement  when 
completed  should  be  in  every  particular  in 
accordance  with  the  plans  and  specifications. 
Appellee  as  surety  on  the  bond  had  no  voice 
in  the  acceptance  or  rejection  of  materials, 
but  had  a  right  to  assume  that  the  engineer 
would  do  bis  duty.  The  bond  did  not  pro- 
vide that  the  surety  should  be  responsible 
for  the  conduct'  of  the  engineer  in  the  exer- 
cise of  the  authority  vested  In  him  by  virtue 
of  the  contract  Hie  work  was  to  be  com- 
pleted in  the  time  specified,  and,  within  60 
days  after  completion,  it  was  finally  accepted, 
and  payment  was  made  therefor.  If  the 
work  was  not  In  all  things  as  called  for  by 
the  contract  the  fault  lay  in  the  poor  Judg- 
ment or  breach  of  duty  on  the  part  of  tbe 
engineer  selected  by  appellant  but  who  by 
the  contract  had  become  the  arbitrator  for 
both  parties.  It  is  not  charged  in  the  com- 
plaint that  there  was  any  fraud  or  mistake 
on  the  part  of  the  engineer.    The  allegations 


of  the  complaint  with  reference  to  lack  of 
knowledge  on  the  part  of  api>ellant  company 
add  nothing  to  the  pleading,  Under  the 
terms  of  the  contract  appellant's  engineer 
was  there  as  appellant's  expert  to  know  what 
was  going  on,  and  this  expert  of  appellant 
was  made  the  Judge  for  both  parties.  We 
conclude  that  the  trial  court  did  not  err  in 
sustaining  appellee's  demurrer  to  the  com- 
plaint. 
Judgment  afflnned. 


(TO  Ind.  App.  490) 
THOMPSON  v.  PATTEN  et  al.     (No.  9877.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  17,  1919.) 

Wiixa  *=9647— -Conditions— "Rbstraint  or 
Mabbiagk"— Limitation  or  Estate. 
A  devise  to  testator's  wife  to  remain  her 
absolute  property  "as  long  as  she  remains  my 
widow"  and,  in  the  event  she  "should  remarry, 
all  my  property  shall  go  to  my  children,"  is 
not  on  a  condition  in  "restraint  of  marriage" 
within  Bums'  Ann.  St  1914,  f  3123,  but  the 
words  used  amount  only  to  a  limitatios  of  tbe 
estate  devised. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Restraint  of  Marriage.] 

Appeal  from  Circuit  Court  Monroe  C!oun- 
ty;  Robt  W.  Myers,  Judga 

Action  by  Hannah  Thompson  against  Myr- 
tle Patten  and  others.  Demurrer  to  com- 
plaint sustained,  judgment  for  defendants, 
and,  plaintifT  appeals    Afiirmed. 

John  F.  Regester,  of  Bloomlngton,  for  ap- 
pellant. 
Edwin  Corr,  at  Bloomln^n,  for  appellees. 

McMAHAN,  J.  The  awellant  oommencad 
this  action  to  quiet  her  title  to  certain  real 
estate  in  Monroe  county  which  was 'owned 
by  John  Thompson  at  the  time  of  his  death. 
The  appellant  is  the  widow,  and  the  appel- 
lees are  the  children  and  consorts  of  children, 
of  John  Thompson,  who  died  leaving  a  will, 
reading  as  follows : 

"Iteml.  I  will,  devise  and  beqneath  all  of 
my  property  real  and  personal  to  my  wife  Han- 
nah Thompson  to  be  and  remain  her  absolute 
property  as  long  as  she  remains  my  widow. 

"Item  2.  In  the  event  my  said  wife  Hannah 
Thompson  should  remarry,  all  of  my  property 
shall  go  to  my  children,  share  and  share  alike." 

The  only  question  presented  for  our  de- 
termination Is  whether  the  provisions  in  the 
above  will  amount  to  a  condition  In  restraint 
of  marriage.  If  they  do,  the  appellant  is 
the  owner  of  the  fee-simple  title  to  the  real 
estate  in  controversy,  and  this  cause  will 
have  to  be  reversed. 


«S9For  other  eases  see  same  topic  and  KBiY-NUHBER  in  all  Key-Numbersd  DtgMts  and  Indexes 
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Section  8128,  Bums'  B.  S.  1914,  provides 
that— 

"A  devise  or  beqnest  to  a  wife,  with  a  con- 
dition in  restraint  of  marriage,  sliall  stand,  but 
the  condition  ahall  be  void." 

It  requires  the  citation  of  no  authorities 
to  uphold  the  statement  that,  where  a  par- 
ticular estate  has  been  devised  to  a  wife  upon 
condition  that  such  wife  shall  not  remarry, 
the  condition  is  void,  and  the  estate  devised 
▼ests,  and  the  same  Is  held  as  If  It  had  not 
been  coupled  with  the  condition.  It  is  also 
just  as  well  settled  that  a  husband  may  de- 
vise to  his  wife  an  estate  to  continue  during 
her  widowhood  and  that  he  is  not  obliged  to 
devise  to  her  a  larj^er  estate. 

We  have  no  hesitancy  In  saying  that  the 
provisions  of  the  will  now  under  considera- 
tion are  not  conditions  in  restraint  of  mar- 
riage, but  amount  only  to  a  limitation  of 
the  estate  devised,  and  we  would  rest  our 
decision  upon  this  statement  without  further 
discussion  or  citation  of  authorities  were  it 
not  for  the  fact  that  appellant's  counsel, 
by  brief  and  on  oral  argument,  earnestly  in- 
sist that  the  provision  relating  to  the  remar- 
riage Is  a  condition  and  that  the  appellant 
became  the  owner  of  the  real  estate  in  fee. 

In  Hlbblts  V.  Jack,  97  Ind.  570,  49  Am. 
Rep.  478,  the  Supreme  Court,  after  an  ex- 
haustive discussion  of  the  meaning  of  the 
words  "condition"  and  "limitation"  held  that 
a  devise  of  lands  to  the  testator's  wife  "so 
long  as  she  shall  remain  my  widow"  contains 
no  omditlon  In  restraint  of  marriage,  but  a 
mere  limitation,  and  if  she  marry,  or,  not 
marrying,  dies,  the  land  goes  to  the  heirs 
of  the  testator. 

In  Summit  t.  Tount,  109  Ind.  606,  9  N.  B. 
682,  the  court  had  before  it  a  will  which 
read  aet  follows:  . 

"I  will  and  bequeath  to  my  wife,  Sarah  Rad- 
clifF,  all  my  estate,  both  real  and  personal,  so 
long  aja  she  remains  my  widow.  Bat  in  case 
of  her  again  marrying  I  will  to  her  one-third 
of  all  my  effects,  to  hold  aa  her  own,  and  for 
her  sole  benefit  as  she  may  desire;  and  in 
case  of  said  subsequent  marriage  of  my  .said 
wife,  I  devise  and  wiH,"  etc. 

The  court,  on  page  606  of  109  Ind.,  on 
page  683  of  9  N.  C,  quoted  from  4  Kent 
Com.  126,  as  follows: 

"Words  of  limitation  mark  the  period  which 
is  to  determine  the  estate;  but  words  of  condi- 
tion render  the  estate  liable  to  be  defeated  in 
the  intermediate  time,  if  the  event  expressed 
in  the  condition  arises  before  the  determination 
of  the  estate,  or  completion  of  the  period  de- 
scribed by  the  limitation.  The  one  specifies  the 
utmost  time  of  continuance,  and  the  other 
marks  some  event,  which,  if  it  takes  place  in 
the  course  of  that  time,  will  defeat  the  estate." 

And  continuing  on  page  509  of  109  Ind., 
on  page  583  of  9  N.  EL,  the  court  said : 


'This  statement  of  the  distinction  between 
words  of  limitation  and  words  of  condition,  of 
itself,  settles  the  point  of  contention  under 
consideration  adversely  to  the  views  and  argu- 
ment of  appellant's  counsel,  in  the  case  now 
before  us.  The'  words,  'so  long  as  she  remains 
my  widow,'  are  in  the  strictest  sense  words  of 
limitation,  and  not  of  condition.  Clearly  and 
unequivocally,  these  words^  specify  the  widow- 
hood of  appellant  as  the  utmost  time  of  con- 
tinuance of  the  estate  devised  to  her;  and  they 
do  not  mark  or  indicate  any  event,  the  occur- 
rence of  which,  in  the  intermediate  time,  wiU 
defeat  such  estate." 

■  See,  also,  Wood  v.  Beasley,  107  Ind.  87, 
7  N.  m  331;  Levengood  v.  Eoople.  124  Ind. 
27,  24  N.  B.  873;  Beat^  v.  Irwin,  35  Ind. 
App.  238,  73  N.  B.  926w 

The  court  properly  sustained  tlie  demurrer 
to  the  complaint. 

Judgment  affirmed. 

DAUSMAN,  J.  I  concur  In  the  result  be- 
cause of  the  prior  decisions.  Under  the  rule 
of  stare  decisis,  the  decision  herein  Is  right; 
but  I  am  of  the  opinion  that  the  precedents 
are  wrong,  and  that  the  distinction  between 
a  condition  and  a  limitation  is  wholly  with- 
out merit. 


(70  Ind.  App.  Ce9> 

BARLB  et  al.  v.   FLETCHER  AMERICAN 

NAT.  BANK  OF  INDIANAPOLIS. 

(No.  9689.) 

(Appellate  Court  of  Indiana.    June  20,  1919.) 

1.  Biixs  AND  Notes  «=>S71  —  Accoiocoda- 
TioN  Papeb— Holders  Witeottt  Notice. 

Where  a  note  and  mortgage  in  fact  con- 
stituting accommodation  paper  were  pledged  aa 
collateral  for  a  debt  of  the  payee  therein,  re- 
covery by  the  creditor  might  be  had  thereon, 
notwithstanding  a  claim  by  the  accommodation 
maker  that  the  collateral  did  not  extend  to  re- 
newals of  the  original  note  secured,  and  that, 
being  merely  a  surety,  tlie  renewal  discharged 
the  liability;  the  creditor  having  Uo  notic* 
of  the  accommodation  character  of  the  paper. 

2.  Biixs  and  Notxs  4=9330— Pbinoipai.  and 
subett— noticx  or  bxlation  —  nonoox- 

MEBCIAI,  PaFBK. 

That  a  note  deposited  as  collateral  for  a 
loan  constituted  noncommercial  paper,  and  is 
unindorsed,  does  not  charge  the  creditor  with 
knowledge  that  the  maker  is  a  surety  merely. 

3.  ESTOPPKL  «=>72— Innocent  Pabtiks— Ac- 

COMUODATION  PaPEB— RiOHT  OT  RbCOVKBT. 

Where  a  mother  invested  her  son  with  ap- 
parent ownership  of  a  note  and  mortgage,  in 
fact  constitating  accommodation  paper,  and  the 
son  by  depositing  such  paper  as  collateral  ob- 
tained a  loan,  the  lender,  on  the  son's  failur* 
to  make  repayment,  could  recover  on  the  collat- 
eral, since,  where  one  of  two  Innocent  persons 
must  suffer  by  the  act  of  a  third,  he  who  pot 
it  in  the  power  of  the  third  to  act  must  suffer. 


«=9For  other  cases  see  same  topic  and  KST-NXIMBBR  In  all  Kejr-Numbered  Digests  and  Indexes 
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Appeal  from  Circuit  CSonrt,  Porter  Conn- 
.17;   H.  H.  I^orlng,  Judge. 

,Actlon  by  the  Fletcher  American  National 
Bank  of  Indlanapolia  against  Bffle  S.  Earle 
and  another.  Judgment  for  plaintiff,  mo- 
tions to  modify  the  Judgment  and  for  a  new 
trial  were  overruled,  and  defendants  ap- 
peal.   Affirmed. 

A.  D.  Bartholomew,  of  Valparaiso,  and 
John  H.  GUlett  and  Gerald  A.  Gillett.  both 
of  Hammond,  for  appellants. 

R.  R.  Peddicord,  of  Hobart,  and  B.  D. 
Orumpacker,  Grant  Crumpacker,  and  Owen 
Ij.  Crumpacker,  all  of  Valparaiso,  for  ap- 
pellee. 

NICHOLS,  P.  J.  Tills  snlt  was  npon  a  note 
executed  by  appellant  John  H.  Barle,  and 
upon  a  note  and  mortgage  executed  by  ap- 
pellant Effle  S.  Earle,  to  her  coappellant, 
and  claimed  by  the  appellee  to  be  collateral 
security,  for  the  payment  of  the  first-men- 
tioned note.  Hereinafter,  appellant  Elffie'  S. 
Earle  will  be  mentioned  as  appellant. 

Appellee's  amended  complaint  was  in  one 
paragraph,  with  appellant  and  said  John  H. 
Earle  as  defendants  therein.  In  substanoe^ 
It  was  as  follows: 

On  the day  of ,  1914,  said  Jolm 

H.  £)arle  borrowed  of  appellee  $2,000,  execut- 
ing bis  note  therefor,  payable  three  months 
after  date.  At  that  time  he  held  and  owned 
a  note  for  $2,000,  secured  by  a  mortgage  on 
certain  real .  estate,  which  note  and  mort- 
gage were  executed  by  appellant,  and  whidt 
he  assigned  as  collateral  security  to  appel- 
lee to  secure  said  loan,  which  said  note  so 
assigned  is  due  and  wholly  unpaid. 

When  the  note  executed  by  said  John  H. 
Earle  became  due  on  January  23,  1915,  he 
renewed  It  to  April  16,  1916,  by  executing 
a  new  note  due  at  said  last-named  date, 
which  note  was  not  given  in  payment.  To 
secure  its  payment  he  left  with  appellee  the 
said  note  and  mortgage  of  appellant  Said 
renewal  note  is  due  and  wholly  tmi>aid. 
Said  collateral  note  and  mortgage  were  as- 
signed by  said  John  H.  Earle  to  appellee 
hy  written  assignment.  A  reasonable  at- 
torney's fee  for  the  collection  of  the  note 
of  said  John  H.  Earle  is  $250. 

The  said  collateral  note  is  noncommercial 
paper.  The  assignment  thereof  is  in  writing, 
in  which  it  is  provided  that  the  same  Is  as 
collateral  security,  and  that  it  is  "to  Include 
any  and  all  renewals  of  promiasory  notes 
or  new  promissory  notes  or  other  obligations 
accepted  in  payment  of  former  obligations." 
John  H.   B^rle  suffered  default 

Appellant  filed  an  answer  to  the  amended 
complaint  In  five  paragraphs.  The  first  was 
a  general  denial.  The  second  admitted  the 
execution  of  the  note  and  mortgage,  but 
averred  that  they  were  executed  to  secure 
the  payment  of  a  note  executed  by  said  John 
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H.  Earle  to  aK>elIant,  dated  September  26, 
1914,  for  a  loan  to  him  of  $2,000,  and  due 
90  days  after  date  and  for  no  other  or  dif- 
ferent purpose,  which  appellee  well  knew, 
and  that  said  note  was  taken  up  at  matu- 
rity. The  third  paragraph  was  a  plea  of 
no  consideration.  The  fourth  paragraph  ad- 
mitted the  execution  of  said  note  and  mort- 
gage, but  avers:  They  were  executed  for 
the  sole  purpose  and  ux>on  the  sole  condition 
that  the  payee  might  use  the  same  as  col- 
lateral for  a  loan  to  him  from  appellee  of 
$2,000,  to  be  evidenced  by  a  note  therefor, 
payable  in  90  days  after  }ts  execution.  That 
pursuant  thereto  the  said  John  H.  Earle 
borrowed  said  $2,000  from  appellee,  execut- 
ing his  note  therefor,  payable  in  90  days  aft- 
er its  execution,  drawing  8  per  cent  in- 
terest from  maturity,  said  note  being  the 
Qrst-ihentloned  note  in  plalntUTs  complaint 
and  with  which  he  deiwsited  appellant's 
note  and  mortgage  as  collateral  security, 
but  without  any  indorsement  and  that  the 
same  are  not  transferred  or  in  any  manner 
assigned  by  said  John  H.  Earle  to  appellee, 
and  that  they  were  held  by  appeUee  as  a  bare 
depoEdt  of  papers  in  the  original  form  with- 
out any  writing,  collateral  or  otherwise, 
transferring  either  of  them  to  appellee. 
When  said  first-mentioned  note  tell  due,  to 
wit  December  24,  1914,  said  John  H.  and 
appellee  entered  into  an  agreement  surren- 
dering said  note,  and,  in  consideration  of 
such  surrender,  said  John  H.  executed  a  new 
note.  In  lieu  of  the  former,  to  January  23, 
1916,  and  ai^ellee  extended  the  time  of  pay- 
ment to  said  January  28,  1916,  and  accept- 
ed interest  to  said  date  from  said  John  H. 
On  January  23, 1916,  by  agreement  said  note 
then  maturing  was  surrendered,  and  in  con- 
sideration of  such  surrender  said  John  H^ 
executed  a  new  note  In  lien  thereof  dur 
April  16,  1915,  and  paid  the  Interest  there- 
on to  said  date;  said  last-mentioned  note 
against  said  John  H.  is  the  note  sued  on  In 
appellee's  complaint  Appellant  executed  to 
said  John  H.  the  said  note  and  mortgage  as 
surety  only  for  the  first  of  said  notes,  and 
that  said  note  and  mortgage  were  wholly 
without  a  consideration,  saving  only  as 
they  were  given  as  an  accommodation  to  en- 
able said  John  H.  to  obtain  the  first  of  said 
loans,  as  evidenced  by  said  ninety-day  note. 
Appellant  had  no  notice  or  knowledge  of 
either  of  said  agreements  between  appellee 
and  said  John  H.  for  the  extension  of  the 
time  of  payment  or  anything  pertaining 
thereto,  and  has  never  given  her  consent  to 
anything  that  was  so  agreed  to  be  done  be- 
tween appellee  and  said  John  H.,  and  did 
not  know  or  consent  that  her  said  note  or 
mortgage  should  be  held  as  security  for 
other  than  the  said  first  note,  Ifi  so  they 
were,  and  that  said  extensions  were  wholly 
without  appellant's  consent  and  appellee  at 
all  times  knew  she  was  the  surety  only. 
This    paragraph    of   answer    was'  verlfled. 
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The  fifth  paragraph  was  tbe  same  as  the' 
foortb,  except  that  it  charged  that  each  ofj 
the  notes  of  December  24,  1914,  and  January ! 
23,  1916,  were  executed  In  payment  of  tbej 
note  Immediately  -  preceding.  Appellee  re- 1 
-  piled  In  two  paragraphs:  the  first  being  gen- 1 
eral  denial,  and  the  second  being  addressed  | 
to  the  fourth  paragraph  of  answer  and  aver- 
ring tbat  said  John  H.  applied  to  appellee 
for  a  loan  of  $2,000  September  25,  1914,  and 
stated  that  he  expected 'to  have  a  note  for 
12,000  secured  by  mortgage  on  real  estate 
described  in  the  complaint  given  him  by  ap- 
pellant, and  that  if  appellee  would  loan  him 
$2,000  he  would  deposit,  assign,  and  turn 
over  to  appellee  said  note  and  mortgage^ 
appellee  agreed  to  make  such  loan  if  such 
note  and  mortgage  were  so  turned  over. 
Thereupon  said  John  H.  executed  said  note, 
which  was  held  imtil  the  note  and  mort- 
gage involved  were  assigned  and  delivered 
to  the  appellee  as  collateral  security  for  the 
payment  of  said  notes;  and  that  it  made 
said  loan  depending  on  said  security.  Said 
John  H.  represented  to  appellee  that  he  was 
the  owner  of  said  note  and  mortgage,  and 
that  appellee  had  no  notice  or  knowledge 
tliat  they  were  accommodation  paper.  That, 
at  the  maturity  of  the  first  note,  said  re- 
newal notes  were  executed  with  the  under- 
standing that  said  note  and  mortgage  should 
remain  as  collateral  security  therefor.  Ap- 
pellee ,had  no  notice  or  knowledge  that  said 
note  and  mortgage  were  not  the  property  of 
said  John  H.,  and  acted  in  good  faitli,  and 
in  the  honest  belief  that  they  were  his  prop- 
erty in  making  said  origtnal  loan,  and  the 
said  extension,  and  appellee  never  heard  of 
the  claim  that. said  collateral  note  and  mort- 
gage were  accommodation  paper  until  after 
the  commencement  of  this  suit. 

There  was  a  trial  by  the  court  which  re- 
sulted in  a  general  finding  and  judgment  for 
the  appellee  against  said  John  H.  on  his 
note  for  $2,499.98,  and  costs,  and  the  finding 
and  decree  in  appellee's  favor  against  ap- 
pellant on  her  note  and  mortgage  in  the  sum 
of  $2,410.50  and  for  the  foreclosure  of  said 
mortgage  and  for  costs. 

It  was  further  found  and  adjudged  that 
said  note  and  mortgage  were  collateral  for 
said  note  of  the  said  John  H.  Appellant 
filed  her  motion  to  modify  the  Judgment 
which  was  overruled.  She  then  filed  her 
motion  for  new  trial,  which  was  overruled, 
and  she  now  prosecutes  this  appeal. 

Appellant  assigns  as  error  the  action  of 
the  court  in  overruling  her  motion  to  modi- 
fy the  Judgment  and  in  overruling  her  mo- 
tion for  a  new  triaL 

In  her  motion  for  new  trial  the  appellant 
has  specified: 

(1)  That  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence. 

(2)  That  the  decision  of  the  court  is  con- 
trary to  law. 

It  appears  by  the  evidence  In  this  case  tht^t 


John  H.  Earle,  who  was  the  son  of  Hie  ap- 
pellant, applied  to  the  appellee  on  Septem^ 
ber  25,  1914,  for  a  90-day  loan  of  $2,000, 
representing  at  said  time  that  he  owned  an 
interest  in  an  unsettled  estate,  and  which  he 
expected  to  sell  to  his  mother,  the  appellant ; 
that  he  expected  to  obtain  therefor  a  note 
secured  by  mortgage  on  appellant's  real 
estate  in  lieu  of  the  money  for  the  purchase 
of  such  interest.  Appellee  agreed  to  furnish 
him  the  loan  applied  for  upon  condition  that 
he  procure  and  pledge,  as  collateral  security 
for  the  loan,  the  note  and  mortgage  to  be 
obtained  from  his  mother  as  his  own  prop- 
erty. Thereupon  he  executed  the  note  first 
mentioned  In  the  complaint,  and  a  written 
pledge,  which  were  leict  in  the  custody  of 
the  appellee,  and  the  money  tar  the  loaa 
was  to  be  placed  to  his  order  when  he  de- 
livered the  said  note  and  mortgage  to  the  ap- 
pellee as  collateral  security  for  tlie  payment 
of  the  loan. 

In  a  few  days,  said  John  H.  returned  with 
the  note  and  mortgage  involved,  duly  exe- 
cuted, which  he  delivered  as  collateral  secu- 
rity to  the  appellee,  stating  that  the  note 
and  mortgage  were  his  absolute  individual 
property.  Thereupon  the  amount  of  the  loan, 
less  interest  discounted,  was  placed  to  said 
John  H.'s  credit,  and  soon  thereafter  with- 
drawn from  the  bank.  There  was  no  re- 
striction of  any  kind  or  naiture  in  the  col- 
lateral paper,  and  nothing  to  indicate  that 
it  was  executed  as  accommodation  paper,  and 
on  its  face  appeared  to  be  the  result  of  a 
business  transaction  for  a  valuable  consid- 
eration. The  evidence  shows  that  the  appd- 
lee  in  good  faith  believed  the  collateral  pa- 
per to  be  said  John  H.'s  individual  properly 
and,  acting  on  such  belief,  made  the  loan 
aforesaid.  The  evidence  shows  that  appel- 
lee had  no  knowledge  or  intimation  from  any 
source  that  such  collateral  was  accommoda- 
tion paper  until  after  the  Institution  of  the 
suit  thereon.  Said  John  H.  being  unable  to 
pay  his  loan  at  maturity,  the  same  was 
twice  extended,  renewal  notes  being  ex- 
ecuted at  each  extension.  At  the  time  of 
said  extensions,  the  said  collateral  note  and 
mortgage  had  not   reached  their  maturity. 

Appellant  contends  that  she  occupied  th» 
relation  of  a  surety  to  the  said  John  H.,  and 
that,  as  her  note  and  mortgage  were  ex- 
ecuted for  the  purpose  only  of  obtaining  the 
loan  evidenced  by  the  first  note  mentioned  in 
the  complaint,  the  taking  of  the  renewal 
notes  "without  her  knowledge  and  consent 
discharged  her;  that,  it  having  been  under- 
stood between  herself  and  the  said  John  H. 
that  her  note  and  mortgage  were  only  pledged 
for  the  payment  of  the  first  note,  therefore 
they  were  not  pledged  for  the  payment  of 
either  of  the  renewal  notes;  that  the  ap- 
pellant upon  no  consideration,  except  as  the 
maker  of  accommodation  paper,  became  a 
surety  as  to  her  note  and  mortgage,  and 
secured  the  payment  of  only  the  first  note 
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mentioned  In  the  complaint;   and  that,  such  r  In  Mullendore  t.  Wertz,  75  Ind.  4S1,  89  Am. 


note  being  nonnegotiable  by  the  law  mer- 
chant,  the  appellee  waa  charged  with  Im- 
plied knowledge  of  her  relationship,  and, 
with  fsncb  implied  knowledge  having  twice 
definitely  extended  the  time  of  the  payment 


of  the  principal  owed,  she  was  thereby  dis-   sudi  to  the  payee,  does  not  release  the  non- 


charged. 

She  cites  in  support  of  her  position  the 
following  Indiana  cases:  Matchett  v.  Wino- 
na, etc.,  Ass'n,  186  Ind.  128,  113  N.  R  1; 
Buck  V.  Smiley,  64  Ind.  431;  White  ▼.  Whit- 
ney, 51  Ind.  124;  Jarvis  v.  Hyatt,  43  Ind. 
163;  Dlckerson  v.  Board,  6  Ind.  128,  63 
Am.  Dec.  373;  Altoona,  etc..  Bank  v.  Dunn, 
151  Pa.  228,  25  Atl.  80,  31  Am.  St  Rep.  742, 


Rep.  155,  the  note  Involved  was  noncommer- 
cial, and  It  was  held  that  an  agreement  be- 
tween the  payee  and  one  of  the  joint  mak- 
ers, without  the  knowledge  or  consent  of  the 
other,  a  surety  In  fact  but  not  known  as 


consenting  maker.  In  Gipson  v.  Ogden,  100 
Ind.  20,  on  page  25,  which  Involved  the  col- 
lection of  a  judgment,  It  was  held  that  a 
surety  Is  not  released  by  the  extension  of 
time,  unless  the  creditor  had  notice  of  the 
relationship,  and  that  this  rule  applies 
where  the  assignee  of  the  payee  takes  with- 
out notice  that  one  of  the  makers  is  surety. 
Other  authorities  to  the  same  effect  are: 


In  each  of  these  cases,  however,  except  I  Williams  v.  Scott,  83  Ind.  405-407 ;  Lam- 
one,  It  appears  that  the  payee  at  the  time  son  v.  First  National  Bank,  82  Ind.  21,  28; 
of  the  extension  complained  of  had  knowl- 1  Weaver  v.  Prebster,  87  Ind.  App.  682,  77  N. 
edge  of  the  relation  of  suretyship.    The  case  |  E.  674. 

of  Jarvis  V.  Hyatt,  supra,  is  the  exception,!  [3]  Other  questions  are  discussed  in  the 
in  which  the  matter  of  knowledge,  or  wantj  briefs  filed,  bothof  whidi  are  ably  prepared; 
of  knowledge,  is  not  mentioned.  j  but  we  do  not  deem  It  necessary  to  discuss 

[1]  Appellant  cites  1  Am.  &  Eng.  Bnc.  of  j  them  for  the  purposes  of  this  opinion.     A 


Law,  pp.  382,  383,  from  page  383  of  whldi 
volume  we.  quote: 

"One  who  baa  received  accommodation  paper 
even  after  it  has  been  diverted  from  its  con- 
templated purpose,  without  notice  of  the  di- 
version, in  good  faith,  and  for  value,  is  entitled! 
to  recover  thereon.". 

She  also  cites  32  Oya,  from  page  168  of 
\rblch  volume  we  quote : 

"In  order  that  a  surety,  as  such,  may  be  dis- 
charged by  acts  of  the  creditor  or  obligee,  the 
latter  must  have  knowledge  of  the  existence  of 
the  relation." 

She  also  cites  8  Corpus  Juris,  from  page 
274  of  which  volume  we  quote: 

"There  is  no  question  that,  as  to  persons  who 
take  accommodotion  paper  without  knowledge 
of  its  true  character,  the  accommodation  part7 
is  bomid  by  his  apparent  standing  on  the  face 
of  the  instrument  and  cannot  claim  the  priv- 
ileges of  a  surety  of  the' real  debtor."  j 

With  these  statements  of  the  rule  of  law  j 
before  us,  quoted  from  volumes  cited  by  ap- 1 
peUant,  we  do  not  deem  it  necessary  fur-! 
ttaer  to  review  the  long  list  of  authorities! 
dted  by  her.  i 

[2]  Apipellant  contends  that  because  of 
the  fact  that  the  note  Involved  is  noncom- 
mercial paper,  and  because  it  was  unindors- 
ed, appellee  was  charged  with  knowledge  of 
appellant's  suretyship.  This  does  not  seem 
to  be  the  rule  of  law  with  notes  under  cir- 
cumstances similar  to  the  one  in  this  suit. 
In  the  case  of  Tharp  v.  Parker  et  al.,  86 
Ind.  102,  the  note  in  suit  was  noncommer- 
cial paper,  and  it  was  held  In  that  case  that, 
the  suretyship  not  being  apparent  on  the  face 
of  the  note,  the  surety  was  not  released  by 
an  extension  of  the  time  of  payment,  unless 
the  payee  had  knowledge  of  the  suretyship. 


loss  must  be  sustained,  and  the  appellant 
having  Invested  her  son  with  apparent  own- 
ership of  business  paper,  and  thereby  hav- 
ing enabled  him  to  obtain  the  money  from 
appellee,  she  must  bear  the  loss.  It  is  a 
familiar  principle  of  law  that,  where  one  of 
two  innocent  persons  must  suffer  by  the  act 
of 'a  third,  he  who  put  it  in  the  power  of  the 
third  to  do  the  act  must  suffer.  Hlrsch  v. 
Norton,  115  Ind.  341,  17  N.  E.  612. 
The  judgment  is  affirmed. 

McMAHAK,  J.,  not  participating; 


WATTS  r.  BVANSVILLE,  MT.  C.  &  N.  RY. 
CO.  et  al.     (No.  94»4.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  20,  1919.)* 

1.  CoTTBTs  «=489(1)— jTmisDionoN  or  Stats 
OoTTRTS— Assumption  of  Jitrisdiction  bt 
Ck>noBES»— Statutes. 

By  the  passage  of  River  and  Harbor  Ap- 
propriation Act,  U  9,  10  (TT.  S.  Comp.  St  {{ 
9971,  9910),  and  Act  Aug.  11,  1888,  |  2  (U.  S. 
Comp.  St  {  9976),  Congress  merely  intended  to 
prevent  obstructions  and  nuisances  in  naviga- 
ble streams  which  would  interfere  with  inter- 
state commerce,  but  did  not  intend  to  assume 
control  of  the  bottom  lands  extending  back 
from  the  low-water  line  of  such  rivers  so  ai 
to  deprive  the  state  courts  of  'jurisdiction 
thereof. 

2.  States  «=3l2(l)— Bottnoabies— Powkb  to 
Fix. 

The  bonndaries  of  the  state  of  Indiana  were 
not  fixed  by  the  adoption  .of  the  state  Constitu- 
tion, but  by  Congress,  and  their  recital  in  the 
Indiana  Constitution  (Bums'  Ann.  St  1914,  f 
221)  is  merely  a  memorandum  thereof. 


£=9Far  other  cases  Bee  same  topic  and  KET-NUUBEB  In  all  Ker-Niimb«rad  Digests  and  Iad«xM 
•Superseded  by  opinion  129  N.  E.  315, 
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8.  States  «=9l2(3)  — BoTTNDABnss  — Naviqa- 
BLB  Watbbs. 
The  federal  goTernment  has  not  retained 
the  Wabash  river,  forming  a  boundary  between 
Indiana  and  UlinoiB,  or  any  part  of  it,  as  fed- 
eral territory,  and  is  concerned  only  with  the 
relation  of  interstate  commerce  thereon. 

Appeal  from  Clrcolt  Court,  Gibson  County ; 
P.  M.  Hostetter,  Spedal  Judge. 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For   former  opinion,   see  120  N.   B.  611. 

Artbur  P.  Twineham  and  Chas.  E.  Snmner, 
botb  of  Princeton,  for  api>eUant. 

P.  J.  Kolb,  of  Mt.  Carmel,  111.,  Morton  C. 
Embree  and  Lucius  C.  Embree,  both  of 
Princeton,  L.  J.  Hackney,  of  Cincinnati, 
Ohio,  and  Frank  L.  Littleton  and  W.  F. 
Elliott,  botb  of  Indianapolis,  for  appellees. 

DAUSHAN,  J.  Tlie  appellees  ask  a  re- 
bearing  on  several  grounds,  but  we  do  not 
deem  it  necessary  to  consider  more  than  tbe 
question  of  jurisdiction. 

[1]  Counsel  assert  that  the  courts  of  In- 
diana are  without  jurisdiction  in  the' case  at 
bar  for  the  reason  that  the  federal  govern- 
ment has  entered  the  field  and  taken  con- 
trol of  the  entire  subject-matter  inrolved. 
To  sustain  their  contention  they  point  to  sec- 
tions 9  and  10  of  the  River  and  Harbor  Ap- 
propriation Act  of  March  8,  1899  (80  Stat. 
1151,  c.  425),  and  to  section  2  of  the  similar 
act  of  August  11,  1888  (25  Stat  423,  c.  860 
[6  Fed.  Stat  Ann.  pp.  802,  805,  813;  U.  8. 
Comp.  St  H  9971,  9910,  9975]).  Counsel  have 
not  directed  us  to  any  decision  by  any  fed- 
eral court  In  which  any  provision  of  these 
statutes  has  been  discussed  or  applied. 
^They  have  presented  to  us  nothing  but  the 
bare  statement  that  by  the  enactment  of 
said  sections  the  Congress  deprived  the  state 
of  Indiana  of  all  jurisdiction  in  the  premises. 
Under  these  circumstances,  we  can  only  say 
that  tn  our  opinion  by  these  sections  the  Con- 
gress did  not  intend  to  concern  Itself  further 
than  to  prevent  obstructions  and  nuisances 
in  navigable  streams  which  would  Interfere 
with  interstate  commerce.  It  seems  unrea- 
sonable to  say  that  the  CJongress  intended 
thereby  to  assume  control  of  the  bottom 
lands  which  extend  far  back  from  the  low- 
water  line.  See  the  following  cases:  Stlnson 
V.  Butler,  4  Blackf .  285 ;  Bainbridge  v.  Sher- 
lock, 29  Ind.  364,  95  Am.  Dec.  644;  Martin 
V.  City  of  Evansvllle,  32  Ind.  84;  Escanaba, 
etc.,  V,  Chicago,  107  U.  S.  678,  2  Sup.  Ct 
185,  27  L.  Ed.  442;  Willamette,  etc.,  v.  Hatch, 
125  U.  S.  1,  8  Sup.  Ct  811,  31  L.  Ed.  629; 
U.  S.  V.  Belllngham,  81  Fed.  658,  26  C.  C.  A. 
647;  U.  S.  V.  Rio  Grande  Dam,  174  U.  S. 
707^  19  Sup.  Ct  770,  43  L.  Ed.  1136;  North- 
em  Pacific  V.  U.  S.,  104  Fed.  691,  44  C.  C.  A. 


135,  59  L.  R.  A.  80;  Giunmingg  t.  Chicago, 
188  U.  S.  410,  23  Sup.  Ct  472,  47  L.  Ed.  526; 
Montgomery  v.  Portland,  190  U.  .8.  88,  28 
Sup.  Ct  735,  47  L.  Ed.  965. 

Counsel  insist  that  we  erred  in  stating  that 
the  railway  company  derived  Its  right  to 
construct  its  road  across  the  water  course 
from  the  Indiana  statute.  They  assert 
that— 

"The  Constitution  of  Indiana  makes  the  mid- 
dle of  the  river  the  western  boundary  line  of 
the  state,  and  the  bridge  over  the  stream  lies 
in  Indiana  and  Illinois  as  does  also  that  part  of 
the  river  with  which  the  court  has  to  deal," 

[2,3]  The  statement  just  quoted  is  not 
quite  correct  The  Constitution  of  Indiana 
did  not  fix  the  l)otmdary  line  now  under  con- 
sideration. Indeed,  the  people  of  Indiana, 
by  adopting  a  Constitution,  could  not  fix  the 
boundaries  of  the  state.  Our  impression  is 
that  the  Congress  fixed  that  boundary  and 
that  the  recital  in  the  Indiana  Constitution 
is  merely  a  memorandum  of  it  Section  221, 
Burns  1014.  By  way  of  comparison,  we  ob- 
serve that  the  southern  boundary  of  Indiana 
is  low-water  mark  on  the  north  side  of  the 
Ohio  river;  that  the  northern  boundary  of 
Kentucky  Is  low-water  mark  on  the  south 
side  of  the  Ohio  river;  and  that  the  space 
between  these  boundaries  remains  federal 
territory.  But  our  impression  is  that  no  such 
condition  exists  between  Indiana  and  Illi- 
nois with  respect  to  the  Wabash  river.  It 
seems  that  the  federal  government  has  not 
retained  the  Wabash  river  or  any  part  of  it 
as  federal  territory,  and  that  it  is  concerned 
only  with  the  regulation  of  interstate  com- 
merce thereon.  See  Welsh  v.  State,  126  Ind. 
71,  25  N.  E.  883,  9  L.  R.  A.  664 ;  MemphW 
Packet  Co.  v.  Plckey,  142  Ind.  304,  40  N.  E. 
527;  Indiana  v.  Kentucky,  136  U.  8.  479,  10 
Sup.  Ct  1051',  84  L.  Ed.  329.  We  are  of  the 
opinion  that  our  statute  applies  to  the  bottom 
lands  Ml  the  Indiana  side — where  the  dam- 
age was  done.  See  U.  S.  v.  Rider  (D.  C.)  50 
Fed.  406;  U.  8.  v.  Mollne  (D.  C.)  82  Fed.  592; 
Lake  Shore,  eta,  ▼.  Ohio,  165  U.  S.  365,  17 
Sup.  Ct  367,  41  I*  Ed.  747.  This  is  an  in- 
teresting subject  and  it  would  be  a  pleasure 
to  Investigate  the  history  of  the  western  line 
of  our  state  and  to  explore  the  decisions  for 
the  purpose  of  determining  the  question  of 
exclusive  and  concurrent  jurisdictions  as  be- 
tween the  two  states  and  as  between  them 
and  the  federal  government  But  we  would 
not  be  justified  In  consuming  public  time  to 
do  what  counsel  have  failed  to  do. 

Perhaps  it  would  have  been  better  if  we 
had  said  that  the  railway  company  derived 
its  right  from  the  Indiana  statutes  to  con- 
struct its  railroad  "upon  or  across"  the  high- 
water  channel  on  the  Indiana  side  of  the 
Wabash  river.  But  If  it  constructed  its  road 
therein  and  thereon  without  legislative  au- 
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thorlty,  fben  Its  liability  Is  the  same  as  It 
would  be  under  the  statute.  So  that  upon 
tlie  facts  the  decision  is  correct  under  elUier 
theory  of  the  law. 

We  make  these  obseiratlons  merely  for  the 
purpose  of  indicating  that  we  did  not  over- 
look the  question  of  Jurisdiction,  but  re- 
trained from  discussing  it  because  of  appel- 
lees' failure  to  develop  the  subject 

Petition  for  rehearing  overruled. 


(70  Ind.  App.  «B) 
KING  AN  &  CO.  T.  AUBIN.     (Nol  9800.) 

(Appellate  Cionrt  of  Iiidiana,  Division  No.  2. 
Jane  18,  1919.) 

1.  AfPBAI.   AWD    HBBOB    «=S)359(1)— Eeview— 

Genebai.  Vebdiot  and  Spsciax  Findings. 
A  general  verdict  necessarily  determiner 
all  the  material  issues  in  favor  of  appellee,  and, 
unless  the  answers  to  special  interrogatories 
disclose  facts  so  inconsistent  with  the  general 
verdict  that  they  cannot  be  reconciled  with  it 
under  any  conceivable  state  of  facts  provable 
under  the  issues,  there  is  no  error  in  overruling 
motion  for  judgment  on  the  answers  to  the  in- 
terrogatories;  no  presumptions  being  indulged 
in  favor  of  such  answers. 

2.  liASTCB  AND  Servant  «s»297(4)— Genebal 
Vebdict  and  Sfeciai.  Findings. 

In  an  action  for  the  death  of  a  foreman 
caught  in  a  hog-scraping  machine,  where  the 
general  verdict  was  for  plaintiff,  special  findings 
not  disdomng  how  the  accident  happened  could 
not  l>e  construed  as  showing  that  a  voluntary 
act  of  deceased  was  the'  proximate  cause  of  his 
death. 

3.  Mastbb  ars  Skbvaht  «=3l21(Z)— Fah-ttbe 
TO  Gttabd  Machinebt  —  Neouoenob 
Feb  Si. 

Failure  to  guard  a  dangerous  machine  when 
practicable  to  do  so  without  practically  de- 
stroying its  usefulness  generally  constitutes  neg- 
ligence per  se. 

4.  Masteb  and  Sxbvant  «s>297f2)— Injxtbieb 

TO    SeBVANT— CONTBIBDTOBT    NKaUOEirOB— 

Special  Findings. 
In  an  action  for  the  death  of  a  foreman 
caught  in  a  hog^craping  machine,  special  find- 
ings that  he  was  struck  by  an  iron  bar,  but 
not  showing  what  he  was  doing,  held  not  to 
show  that  he  was  guilty  of  contributory  negli- 
gence, 80  as  to  be  inconsistent  with  the  gen- 
eral verdict  for  plaintiff. 

5.  O^BiAi.  9=>316— Speciai,  Intxbbooatobiss 
— DiscHABQE  roB  Failubk  to  Agbei. 

If  the  jury  are  unable  to  agree  on  answers 
to  interrogatories,  they  may  t>e  discharged. 

6.  TBIAL  «=s>362— SpEOIAI.  iNTEBBOaATOBIES 
— REFUaAL  TO  Resubiot. 

Willie  a  party  submitting  proper  inter- 
rogatories is  entitled  to  a  full  and  fair  answer 
thereto,  it  is  not  error  for  the  court  to  refuse 
to  require  the  jury  to  retire  and  make  more 
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definite  answers,  where  the  answers  demanded 
would  not,  if  given,  change  the  results  of  the 
judgment  rendered. 

7.  Tbial  «=»382— Speoiai.  Intebbogatobies 
— Objections  to  Answebs. 

If  the  answers  to  special  interrogatories 
are  not  sustained  by  sufficient  evidence,  the 
remedy  is  by  motion  for  a'  new  trial,  and  not 
by  motion  to  require  the  jury  to  make  fur- 
ther answers. 

8.  Masteb  and  Sebvant  ®=5>28(K'22)— Inju- 
BiEs  TO  Sebvant— Dieeotion  oj  Vebdict— 
GuABDiNG  Machinebt. 

In  an  action  for  the  death  of  a  foreman 
caught  in  a  hog-scraping  machine,  direction  of 
verdict  for  defendant  was  properly  refused, 
where  it  appeared  that  the  macliine  was  not 
guarded,  bnt  could  have  been  guarded  without 
interfering  with  its  usefulness. 

9.  Master  and  Servant  4=»205(]  4)— Inju- 
ries TO  Servant— BORDER  of  Pboof— Oon- 
tributort  Negmoence. 

In  an  action  for  death  of  a  servant,  the 
burden  of  proving  ids  contributory  negligence 
is  on  defendant. 

10.  Masteb  and  Sebvant  9=s>121(1) — Inju- 
BiES  TO  Servant— Guarding  Machinebt. 

An  owner  of  dangerous  machinery  is  under 
no  obligation  to  guard  it  while  repairs  are  be- 
ing ikiade  thereon. 

11.  Appeal  and  Ebbob  «=1064(1)— Review 
— Habmlbss  Ebbob. 

in  an  action  for  the  death  of  plaintiff's  in- 
testate by  being  caught  in  unguarded  machin- 
ery, an  incorrect  definition  of  the  burden  of 
proof  held  harmless  error. 

12.  Neguobncb      4s>56(1)   —   "Pbozucatb 

Cause." 
"Proximate  cause"  is  an  act  which  immo- 
diately  causes  or  fails  to  prevent  an  injury 
which  might  reasonably  have  t>een  anticipated 
would  result  from  such  negligent  act  or  omis- 
sion, 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

13.  Mabteb  and  Sebvant  «=3>278(13)— Injc- 
BiEs  TO  Servant— Unguarded  Machinebt 
-Evidence— SuFFiciEMCT. 

In  an  action  for  the  death  of  a  foreman 
caught  in  an  unguarded  hog-scraping  machine, 
evidence  held  to  justify  a  finding  that  he  slip- 
ped and  fell  into  the  machine  while  stooping 
over  to  rako  something  out  from  under  it,  and 
that,  if  it  had  been  guarded,  the  accident  would 
not  have  happened. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; James  A.  Ross,  Special  Judge. 

Action  by  Matilda  Albin,  administratrix  of 
the  estate  of  Anthony  Albin,  deceased,  against 
Kingan  &  Co.  Judgment  for  plaintiff,  and 
defendant  appeals.    AfiBrmed. 
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Samnel  D.  Miller,  Frank  O.  Dalley,  and 
Will  H.  Thompaon,  all  of  Indianapolis,  for 
appellant. 

liouls  H.  FUnn  and  J.  B.  Cauble,  both  of 
Indianapolis,  for  appellee. 

McMAHAN,  J.  This  Is  an  action  for  dam- 
ages commenced  by  the  appellee,  as  adminis- 
tratrix of  the  estate  of  Anthony  Albin,  to  re- 
cover damages  sustained  by  reason  of  the 
death  of  said  Anthony  Albin,  alleged  to  have 
be^  caused  by  the  negligence  of  appellant 
In  falling  to  guard  a  certain  hog-scraping 
machine.  The  case  -nras  tried  by  a  jury, 
and  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee.  The  jury,  in  connection 
with  their  general  verdict,  answered  certain 
Interrogatories.  The  appellant's  motion  for 
Judgment  on  the  interrogatories  notwitbstand- 
Ing  the  general  verdict  was  overruled.  Ap- 
pellant filed  a  motion  for  a  new  trial  setting 
out  37  specifications  or  reasons  why  a  ifew 
trial  should  have  been  granted.  This  motion 
was  overruled,  and  the  errors  assigned  are 
that  the  court  erred:  (1)  In  overruling  the 
motion  for  judgment  on  the  interrogatories 
and  answers  thereto;  and  (2)  in  overruling 
the  motion  for  a  new  trial. 

In  determining  the  correctness  of  the  ac- 
tion of  the  court  In  overruling  appellant's 
said  motion  for  judgment,  we  can  only  con- 
sider the  complaint,  answer,  general  verdict, 
and  answers  of  the  jury  to  the  interrogato- 
ries. City  of  Jeffersonville  v.  Gray,  165  Ind. 
26.  74  N.  H.  611. 

The  complaint,  after  allegrlng  that  appel- 
lant is  a  corporation  doing  business  in  this 
state  and  that  appellee  is  the  duly  appointed 
and  qualified  administratrix  of  the  estate  of 
Anthony  Albin,  reads  as  follows: 

"Plaintiff  further  avers  that  on  the  11th  day 
of  February,  1913,  and  for  some  time  prior 
thereto,  said  defendant  company  was  and  is 
still  engaged  in  the  manufacture  of  meat  prod- 
ucts, pork  pacldng,  and  the  general  meat  busi- 
ness in  the  city  of  Indianapolis,  Ind.;  that  on 
the  11th  day  of  February,  1913,  and  for  some 
time  prior  thereto,  said  defendant  company 
had  in  its  employ  the  said  Anthony  Albin,  de- 
ceased, and  more  than  five  other  employes. 

"Plaintiff  farther  avers  that  said  decedent, 
Anthony  Albin,  was  employed  by  said  defend- 
ant company  as  a  machinist,  and  as  siidi  ma- 
chinist had  charge  of  a  certain  machine  and 
conveyor  known  as  a  'hog-scraping  machine' 
and  'hog  conveyor" ;  that  it  was  his  duty  as 
such  machinist  to  repair,  adjust,  clean,  and 
keep  in  order  said  hog-scraping  machine  and 
hog  conveyor,  and  to  run  and  operate  said  ma- 
chine and  conveyor;  that  said  hog-scraping 
machine  and  hog  conveyor  was  composed  oP 
a  series  of  sharp  Iinives,  sprockets,  chains, 
gears,  shafting,  and  belting,  and  was  and  is  a 
dangerous  machine  and  dangerous  conveyor ; 
that  said  machine  and  conveyor  was  unguard- 
ed, and  that  there  was  no  guard  of  any  kind, 
character,  or  description  upon  said  machine  and 
conveyor;  that  said  machine  and  conveyor  was 
operated  by  said  defendant  company  in  viola- 


tion of  the  laws  of  the  state  of  Indiana  pertain- 
ing to  unguarded  machinery;  that  it  was  prac- 
ticable to  guard  said  macMne  and  hog  convey- 
or without  rendering  it  practically  useless  for 
its  intended  purpose. 

"This  plaintiff  further  alleges  and  says  that 
on  the  11th  day  of  February,  1913,  said  dece- 
dent  was  attending  said  machine  and  conveyor 
in  conformity  with  the  orders  of  said  defend- 
ant company,  and  that  said  machine  and  con- 
veyor was  being  operated  by  said  defendant 
company  on  said  date;  that  while  said  de- 
cedent was  so  engaged  about  said  machine  and 
conveyor,  and  while  In  the  line  of  his  duties, 
said  decedent  fell  into,  upon,  against,  and  came 
in  contact  with  said  dangerous,  unguarded  ma- 
chine and  conveyor,  thereby  crushing  and  lac- 
erating his  head,  cutting  off  his  slcull,  lacerating 
and  tearing  his  right  arm  near  the  shoulder 
joint,  killing  him  instantiy;  that  said  Injuries 
and  death  resulted  from  the  negligence  and 
carelessness  of  the  said  defendant  company  in 
operating,  and  permitting  and  suffering  to  be 
operated,  said  dangerous,  unguarded  maciiln», 
contrary  to  law  as  aforesaid. 

"Plaintiff  further  avers  that  said  decedent  re- 
ceived the  a)x>ve-descrit)ed  injuries  which  re- 
sulted in  his  death  by  the  negligence  and  care- 
lessness of  the  said  defendant  company  in  per- 
mitting, suffering,  and  allowing  and  ordering 
said  decedent  to  work  upon  or  about  said  dan- 
gerous, angruarded  machine  and  conveyor;  that 
said  injuries  and  death  resulted  wholly  through 
the  negligence  and  carelessness  of  the  said  de- 
fendant company  as  above  described." 

It  is  also  alleged  that  said  decedent  left 
surviving  him  his  widow,  Matilda  Albin,  affd. 
eight  children;  that  said  widow  and  two  of 
the  children  were  dependent  upon  him  for 
their  support,  and  demanding  damages. 
The  answer  was  a  general  deniaL 
[1]  It  is  well  settled  that  the  general  ver- 
dict necessarily  determined  all  the  material 
issues  in  favor  of  the  appellee,  and,  unless 
the  answers  to  the  Interrogatories  disclose 
facts  so  Inconsistent  with  the  general  verdict 
that  they  cannot  be  reconciled  with  it  under 
any  conceivable  state  of  facts  provable  un- 
der the  issues,  the  court  did  not  err  in  over- 
ruling the  motion  for  Judgment  on  the  an- 
swers to  the  Interrogatories.  No  presump- 
tions are  to  be  indulged  in  favor  of  the  an- 
swers to  the  interrogatories,  but  all  reason- 
able presumptions  will  be  indulged  to  sustain 
the  general  verdict.  City  of  JefTersonvUle  v. 
Gray,  supra.  The  reason  for  this  rule  is 
well  stated  In  City  of  South  Bend  v.  Turner, 
156  Ind.  418,  60  N.  E.  271,  54  U  B.  A.  39Q, 
83  Am.  St  Rep.  200,  as  follows: 

"The  jury  is  required  to  pronounce  upon  all 
the  issuable  facts  proved  in  the  case,  while 
the  court  In  testing  the  force  of  isolated  facts 
disclosed  by  answers  to  interrogatories  does 
not  know,  and  cannot  know,  what  other  facts 
touching  the  same  matters  were  rightfully  be- 
fore the  jury  to  Justify  their  verdict,  ^ere- 
fore,  in  conceding  to  the  jury  the  presumptioD 
of  right  judgment,  to  overthrow  its  general 
verdict,  the  special  facts  returned  must  be  of 
such  a  nature  as  to  exclude  the  possible  eziat- 
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«nce  of  other  controlling  tacts,  provable  nnder 
the  issues,  relating  to  tiie  same  Bubjeet" 

The  Jnry,  by  their  answers  to  the  inter- 
rogatories, fonnd  the  facts  to  be  substantially 
as  follows:  Decedent  was  the  foreman  In 
charge  of  the  madilnery  in  qnestion,  and  had 
been  in  oliarge  of  such  machinery  for  many 
years.  It  was  a  part  of  his  duty  to  make  re- 
pairs to  such  machine,  and  just  prior  to  his 
injury  be  and  his  assistant  had  finished  do- 
ing so.  He  tben  told  Iiis  assistant  to  start 
the  machine.  To  do  so  it  was  necessary  for 
decedent's  assistant  to  pass  out  of  his  sight. 
Said  assistant,  when  starting  the  machine, 
was  not  at  a  place  where  decedent  could  see 
him.  When  he  directed  bis  assistant  to  start 
the  machine,  decedent  was  standing  several 
feet  from  the  place  where  he  met  bis  death. 
It  was  necessary  for  decedent,  in  order  to  put 
himself  in  a  position  where  he  could  come  in 
contact  with  said  machine,  to  walk  several 
feet  from  the  place  where  he  was  last  seen 
alive.  The  portion  of  the  machine  in  which 
the  accident  occurred  was  upon  a  raised  plat- 
form above  which  were  two  iron  or  steel 
shafts,  one  about  9^  Inches  above  the  other; 
the  platform  below  these  shafts  was  about  1 
foot  5%  Inches  above  the  floor  at  the  south 
end  and  was  about  11  inches  above  it  at  the 
north  end.  There  was  a  wooden  bar  known 
as  the  shifter  bar  about  11%  inches  south  of 
the  lower  of  these  shafts.  The  accident  was 
caused  by  decedent  being  struck  on  the  head 
by  an  iron  bar  attached  between  two  descend- 
ing chains.  Decedent  and  Ills  assistant  had 
been  inside  said  machine  on  said  platform  a 
short  time  before  the  accident  to  adjust  said 
machine,  which  was  not  in  motion  at  the  time 
they  were  in  the  same  prior  to  the  accident. 
Had  there  l>een  a  gate  or  door  north  of  the 
machine,  it  would  have  been  necessary  to 
have  opened  or  removed  said  gate  or  door  in 
order  to  enter  the  machine  to  make  repairs. 
Decedent  was  familiar  with  the  mechanism 
of  the  madilne.  The  machine  was  6  feet  10 
Inches  wide.  The  platform  on  which  the 
shafting  stood  was  about  4  feet  11  inches  deep 
from  north  to  south.  The  distance  between 
the  two  sprocket  chains  was  about  2  feet  8 
inches,  and  from  the  sprocket  chains  to  the 
outside  of  the  north  edge  of  the  platform  was 
1  foot  7  Inches.  The  bars  on  tbe  sprocket 
chains  were  about  9  feet  6  inches  apart.  The 
chains  when  in  motion  moved  about  142%  feet 
a  minute.  The  machine  was  started  and  stop- 
ped by  a  shifter  lever  which  was  on  the  plat- 
form 9  feet  above  the  floor,  said  platform  be- 
-Ing  reached  by  a  stairway.  From  the  top  of 
snch  stairway  to  the  shifter  lever  was  about 
12  feet  3  inches.  The  repair  decedent  and  his 
assistant  had  made  consisted  in  replacing  tbe 
sprocket  chains  on  the  sprocket  wheel.  De- 
cedent had  often  made  this  repair.  Decedent 
had  full  authority  to  order  this  machine 
stopped  or  started  at  any  time  he  deemed  it 
desirable  or  necessary.    Decedent  could  not 
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have  been  In  the  position  he  was  when  In- 
jured had  there  been  a  door,  gate,  or  otbei 
guard  at  the  north  end  of  said  machine  with- 
out opening  or  removing  said  door  or  other 
guard.  Decedent  did  not  have  the  authority 
If  he  thought  it  necessary  or  desirable  that 
tbe  north  end  of  said  machine  be  guarded  to 
see  that  a  guard  was  placed  thereon;  nor 
did  he  at  any  time  cause  a  guard  to  be  placed 
thereon  or  suggest  to  defendant's  construc- 
tion department  that  the  same  be  done.  On 
several  occasions  prior  to  tbe  accident  In 
question  decedent  had  attempted  to  adjust 
said  machine  while  same  was  in  motion. 
When  the  chains  were  in  operation,  they 
moved  at  a  rate  of  speed  such  that  16  bars 
would  pass  a  given  point  per  minute.  These 
bars  were  about  9  feet  apart.  The  lower  of 
the  two  shafts  moved  from  south  to  north. 

[2]  The  appellant  first  contends  that  the 
"answers  to  the  interrogatories  show  tliat  the 
failure  to  guard  the  machine  was  not  the 
proximate   cause   of   the    accident   because 
they  show   that,  if  the  machine  had  been 
guarded,  the  decedent  could  not  have  placed 
himself  In  the  position  he  was  In  when  the 
accident    occurred    without    removing    the 
guard."    Arguing  from  this  premise,  appellant 
says  that  a  guard  would  not  have  afforded 
any  protection  against  the  accident,  as  the 
voluntary  act  of  the  deceased  must  have  been 
the  proximate  canse  of  his  death.    The  ob- 
jection to  this  contention  is  tliat  appellant's 
logic  is  at  fault    Not  only  is  appellant's  log- 
ic at  fault,  but  the  facts  as  found  do  not  sup- 
port its  contention.    The  answers  of  the  jury 
I  do  not  show  what  the  deceased  was  doing 
!  when  killed.     There  are  no  facts  found  to 
!  Justify  the  conclusion  that  the  accident  was 
the  result  of  any  voluntary  act  of  the  de- 
I  ceased.     In  view  of  the  general  verdict.  It 
I  would  be  more  reasonable  to  say  that  the 
I  Injury  was  the  result  of  some  involuntary 
I  act  on  the  part  of  decedent,  such  as  accident- 
ally falling  or  slipping  on  a  wet  floor  in  pass- 
ing alongside  the  unguarded  machine. 

The  answers  of  tbe  Jury  to  the  Interroga- 
tories, do  not  disclose  any  facts  or  state  of 
facts  that  throw  any  light  on  how  the  acci- 
dent happened.  Whether  the  deceased  went 
back  to  the  machine  after  his  assistant  went 
upstairs  and  started  it  for  the  purpose  of 
watching.lt  so  as  to  see  tliat  it  was  in  work- 
ing order  and  slipped  and  accidentally  fell 
into  It  or  whether  he  attempted  to  make 
some  adjustment  on  the  machine,  is  not  dis- 
closed. 

[3]  It  will  not  do  to  say  what  might  or 
might  not  have  happened  or  how  it  might 
have  happened  if  the  machine  had  been 
guarded.  Tbe  answer  to  appellant's  conten- 
tion is  that  the  Jury  by  their  general  ver- 
dict found  that  the  machine  was  not  guarded, 
and  that  It  was  practicable  to  have  guarded 
it  without  practically  destroying  its  useful- 
ness for  the  purpose  for  whidi  it  was  Intend-' 
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ed.  Such  a  failure  Is  a  plain  breach  of  the 
duty  owing  to  the  employe  and  generally  con- 
Btltntes  negligence  per  se.  Montelth  v.  Ko- 
komo,  etc.,  Co.,  159  Ind.  149,  64  N.  E.  610,  58 
L.  R.  A.  944;  Dayls  v.  Mercer  Lumber  Co., 
164  Ind.  413,  73  N.  E.  899.  The  purpose  of 
the  Legislature  In  enacting  the  statute  re- 
quiring dangerous  machinery  to  be  guarded 
was  to  prevent  accidents,  'the  Jury  by  their 
general  verdict  found  that  the  absence  of  a 
proper  guard  was  the  proximate  cause  of 
the  accident.  Such  a  conclusion  and  finding 
is  not  unwarranted.  To  hold  that  the  ab- 
sence of  such  a  guard  cannot  be  the  proxi- 
mate cause  of  an  Injury  would  be  to  destroy 
the  statute.  A  proper  guard  might  not  have 
prevented  the  accident,  but  It  would  have  re- 
lieved appellant  from  all  liability  on  account 
of  a  failure  to  comply  with  the  statute.  As 
said  by  this  court  in  Tucker,  etc.,  Co.  v.  Sta- 
ley,  40  Ind.  App.  63,  80  N.  B.  975: 

"So  far  as  the  question  of  proximate  cause  is 
concerned,  it  is  not  necessary  that  appellant 
should  have  anticipated  the  particular  injur; 
wl)ich  resulted.  Davis  v.  Mercer  Lumber  Co., 
164  Ind.  413,  73  N.  E.  899.  It  is  quite  suffi- 
cient that  the  performance  of  the  statutory  duty 
might  and,  as  the  jury  found,  would  have  pre- 
vented it.  The  question,  as  before  stated,  was 
one  of  fact,  and  no  amount  of  logic  authorizes 
UB  to  disregard  the  verdict" 

[4]  The  appellant  also  contends  that  the 
answers  of  the  Jury  to  the  interrogatories 
show  that  the  deceased  was  guilty  of  negli- 
gence which  contributed  to  his  death.  This 
contention  Is  based  upon  the  theory  that  the 
deceased  was  working  with  the  machine 
while  it  was  in  motion,  and  that  he  ought  to 
have  stopped  the  machine  before  undertaking 
such  work.  We  cannot  agree  with  appellant 
in  this  contention.  The  facts  as  found  do 
not  show  that  deceased  was  working  with  the 
machine  or  attempting  to  do  anything  with 
It  at  the  time  of  the  accident.  They  only 
show  that  the  deceased  and  his  assistant  had 
been  making  some  repairs  or  adjustments  a 
short  time  before  the  accident ;  that  they  had 
the  repairs  completed;  that  the  assistant  had 
gone  upstairs  and  started  the  machine,  at 
which  time  the  decedent  was  standing  sever- 
al feet  from  the  machine;  that  the  accident 
was  caused  by  deceased  being  struck  on  the 
head  by  an  Irdn  bar  attached  between  two  de- 
scending chains  on  the  machine.  There  are 
no  facta  showing  what  the  deceased  was 
doing  or  that  he  did  or  failed  to  do  anything 
that  could  be  construed  as  showing  that  he 
was  guilty  of  contributory  negligence. 

Several  interrogatories  were  submitted  to 
the  jury,  the  purpose  of  which  was  to  elicit 
facts  showing  that  the  deceased  was  guilty 
of  contributory  negligence,  and  which,  if  an- 
swered in  favor  of  appellant,  would  have 
snown  deceased  guilty  of  negligence  which 
.was  the  proximate  cause  of  the  accident; 
but  the  Jury  answered  each  of  these  interrog- 


atories, "No  evidence."  In  determintog 
whether  the  interrogatories  and  the  answers 
thereto  are  sufficient  to  overthrow  the  gener- 
al verdict,  we  are  not  concerned  about  the 
truthfulness  of  the  answers.  We  must  ac- 
cept them  as  being  true.  There  are  no  facts 
found  by  the  Jury  showing  that  deceased  was 
guilty  of  contributory  negligence.  There  was 
therefore  no  error  in  overruling  appellant's 
motion  for  Judgment  on  the  Interrogatories. 

Did  the  court  err  in  overruling  appellant's 
motion  for  a  new  trial? 

When  the  Jury  returned  Into  court  witli 
their  general  verdict  and  answers  to  the  In- 
terrogatories, appellant  filed  a  motion  asking 
the  court  to  require  the  Jury  to  retire  and 
make  further  answers  to  interrogatories  Nos. 
11, 13, 15,  18,  19,  20,  23,  27,  41,  48,  53,  and  54. 
This  motion  was  sustained  as  to  18, 19,  20,  27, 
48,  53,  and  54,  and  overruled  as  to  11,  13,  15, 
23,  and  41.  The  Jury,  having  retired,  again 
returned  into  court  with  their  general  verdict 
and  answers  to  iflterrogatories,  and  appellant 
filed  another  motion  asking  the  court  to  re- 
quire the  Jury  to  retire  and  make  further  an- 
swer to  Interrogatory  No.  54,  which  motion 
was  overruled.  The  action  of  the  court  in  re- 
fusing to  require  the  Jury  to  make  further 
answer  to  interrogatories  Noa  11,  13,  15,  23, 
41,  and  54  is  set  out  as  ground  for  a  new  trial. 
These  Interrogatories  and  the  answers  there- 
to are: 

(11)  Did  the  decedent,  inunediately  before  the 
accident  in  question,  voluntarily  step  upon  the 
platform  f    A.  No  evidence. 

(13)  Did  decedent  put  liis  head  between  these 
two  shafts  while  the  machine  was  in  motion? 
A.  No  evidence. 

(15)  Did  tie  decedent  step  upon  said  platform 
at  the  north  end?    A.  No  evidence. 

(23)  Would  the  accident  have  occurred  if  de- 
cedent had  caused  the  machine  to  bo  stopped 
before  going  into  it  at  the  time  of  his  accident? 
A.  No  evidence  tliat  he  went  in  at  time  of  ac- 
ddent. 

(41)  Upon  each  occasion  when  this  repair 
or  adjustment  was  made  did  the  decedent  or 
his  assistant,  or  both  of  them,  go  into  the  ma- 
chine from  the  same  direction  that  decedent 
entered  it  immediately  prior  to  the  accident  ia 
question?     A.  No   evidence. 

(54)  When  said  machine  was  in  motion,  was 
such  fact  perfectly  obvious,  to  one  looking  at 
it  when  within  eight  feet  from  the  north  end 
thereof?  A.  No  evidence.  (This  is  the  first 
answer  returned  to  said  interrogatory  No.  64.) 

The  Jury  reconsidered  No.  54  and  made  tbe 
answer  thereto  read  as  follows:  "No  evi- 
dence as  to  eight  feet" — and,  after  being  so 
answered,  the  court  refused  to  require  tbe 
Jury  to  retire  again  and  make  further  answer 
to  such  interrogatory. 

Appellant's  motion  was  that  the  Jury  be 
required  to  retire  and  make  further  answ» 
to  each  of  said  Interrogatories  for  the  rea- 
son that  "there  was  evidence  Introduced  in 
the  course  of  the  trial  from  which  eadr  o£ 
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said  Interrogatories  oonld  and  sboold  bave 
been  answered  otberwlse  than  as  tbey  were 
answered.  Appellant  Insists  that  eacb  of 
tbese  Interrogatories  was  proper,  and  tliat 
tbere  was  evidence  on  tbe  subject  inquired 
about  in  eacb  interrogatory;  tbat  SMward 
McCloud,  wbo  was  one  of  appellant's  witness- 
es, testified  as  to  tbe  facts  asked  about. 

[S]  If  tbere  la  any  evidence  on  tbe  subject 
embraced  in  an  Interrogatory,  it  is  the  duty 
of  tbe  Jury  to  answer  sncb  Interrogatory  In 
accordance  witb  tbe  preponderance  of  the 
evidence.'  If  tbe'  jury  are  unable  to  agree 
upon  tbe  answers  to  interrogatories,  the 
court  should  discbarge  tbe  Jury  on  account 
of  sucb  disagreement,  tbe  same  as  in  a^case 
where  tbe  Jury  fails  to  agree  on  a  general 
verdict.  If  tbere  is  qo  evidence  on  tbe  sub- 
ject embraced  in  the  interrogatory,  tbe  jury 
then  bas  the  right  to  answer,  "No  evidence." 
Perry,  etc.,  Co.  v.  Wilson,  160  I»d.  436,  67  N. 
B.  183. 

[t]  A  party  .submitting  proper  interroga- 
tories bas  the  right  to  bave  them  answered 
fairly  and  fully  (Indiana,  etc.,  Co.  v.  Swaf- 
ford,  1T9  Ind.  279,  100  N.  E.  840),  but  it  is 
not  available  error  for  the  conrt  to  refuse  to 
require  the  Jury  to  retire  and  make  more  defi- 
nite answers  if  the  answers  demanded  would 
not,  if  given,  change  tbe  results  of  tbe  Judg- 
ment rendered  (Cleveland,  etc..  By.  Co.  v. 
Asbury,  120  Ind.  289,  22  N.  E.  140).  '     ' 

[7]  Appellant's  real  contention  is,  not  tbat 
tbe  answers  are  defective  or  indefinite,  but 
that  they  are  not  sustained  by  the  evidence. 
If  tbe  answers  of  tbe  jury  to  interrogatories 
are  not  sustained  by  sufficient  evidence,  the 
remedy  is  by  motion  for  a  new  trial,  and  not 
by  motion  to  require  tbe  jury  to  make  fur- 
ther answers.  There  was  therefore  no  error 
in  overruling  tbe  motion  to  require  the  jury 
to  make  further  answer  to  said  interroga- 
tories.. Bird,  etc.,  Co.  ▼.  Krug,  30  Ind.  App. 
602,  65  N.  E.  309. 

The  appellant  next  contends  tbat  tbe  an- 
swers to  interrogatories  46,  53,  and  ^  are  not 
sustained  by  sufficient  evidence.  These  inter- 
rogatories and  answers  are  as  follows: 

(46)  Did  the  decedent  have  the  authority, 
if  in  bis  opinion  it  was  necessary  or  desirable 
that  the  north  end  of  said  hog-scraping  ma- 
chine should  be  guarded,  to  see  that  a  guard 
was  placed  thereon?    A.  No. 

(53)  Did  the  accident  occur  while  the  de- 
cedent was  attempting  to  make  some  adjust- 
ment of  said  machine  while  the  same  was  iu 
motion?    A.  No. 

(54)  When  said  machine  was  in  motion  was 
such  fact  perfectly  obvious  to  one  looking  at 
it  when  within  eight  feet  from  the  north  end 
thereof?    A.  No  evidence. 

It  is  clear  that,  even  though  tbe  Jury  bad 
answered  Nos.  46  and  54  in  the  affirmative, 
such  answers  would  not  have  controlled  the 
Judgment  A  different  judgment  would  not 
have  been  rendered  as  a  result  of  snch  affirm- 
ative answers. 
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Interrogatory  No.  63  Is  doable.  The  evi- 
dence showed  without  confilct  that  the  ma- 
chine was  in  motion  at  the  time  of  the  acci- 
dent, but  there  was  no  evidence  that  the  de- 
ceased was  making  any  adjustment  of  tbe 
machine  at  the  time  of  the  accident  Tbe 
evidence  wltbout  conflict  showed  that  tlie 
chains  which  operated  the  machine  bad  been 
thrown  off  tbe  sprocket  wheel;  that  the  ma- 
chine bad  been  stopped;  that  tbe  deceased 
and  his  assistant  had  loosened  the  take-ups, 
put  the  chain  back  on  tbe  sprocket  wheel, 
and  tightened  the  take-ups;  tbat  all  adjust- 
ments and  repairs  bad  been  made  before  tbe 
accident.  No  witness  testified  that  tbe  de- 
ceased was  making  any  adjustments  of  the 
machine  at  the  time  of  tbe  acddent  The  only 
vritness  wbo  claimed  to  have  seen  tbe  ac- 
cident did  not  testify  that  the  deceased  made 
any  adjustment  or  attempted-  to  make  any 
adjustment  after  the  machine  was  started. 
The  statement  of  the  witness  was  tbnt  the  de- 
ceased stei^ed  on  the  platform  and  stooped 
over  as  if  he  was  going  to  rake  something 
out,  and  that  the  witness  supposed  he  was 
raking  hog  hair.  Tbe  jury  might  truthfully 
have  answered  this  question  by  saying  there 
was  no  evidence  that  the  deceased  was  at- 
tempting to  make  any  adjustment  of  tbe  ma- 
chine at  the  time  of  the  accident 

Complaint  is  next  made  of  the  refusal  of 
the  court  to  give  certain  Instructions  ten- 
dered by  appellant 

[8,  9]  Instruction  No.  1  tendered  by  appel- 
lant asked  tbe  court  to  instruct -the  jury  to 
return  a!  verdict  for  appellant  This"  was 
properly  refused.  Tbe  evidence  conclusively 
showed  that  the  machine  which  caused  tbe 
death  of  deceased  was  not  guarded,  and  tbat 
it  could  bave  been  guarded  without  in  any 
manner  interfering  with  its  usefulness.  One 
witness  testified  to  a  state  of  facts  that  would 
bave  justified  tbe  Jury  in  finding  that  the  de- 
ceased was  guilty  of  contributory  negligence, 
but  there  were  circumstances  surrounding 
this  testimony  that  might  have  warranted  the 
jury  in  not  believing  the  witness.  The  bur- 
den of  proving  contributory  negligence  was 
on  appellant. 

[1 0]  Instructions  3,  4,  7,  and  9  tendered  by 
appellant  were  fully  covered  by  the  instruc- 
tions given  by  the  court  No.  8  was  properly 
refused,  as  tbere  was  no  evidence  to  which  it 
was  applicable.  By  this  instruction  the  court 
was  asked  to  instruct  tbe  Jury  that  there 
was  no  obligation  on  the  owner  of  dangerous 
machinery  to  guard  it  while  repairs  were  be- 
ing made.  This  is  correct  as  an  abstract 
proposition  of  law,  but  tbe  evidence  was  un- 
contradicted tbat  tbe  repairs  or  adjustment 
of  tbe  machine  were  completed  before  tbe 
accident,  and  that  tbe  deceased  and  his  as- 
sistant bad  left  tbe  machine.  There  is  no 
evidence  tbat  tbe  deceased  afterwards  under- 
took to  make  any  repairs  or  that  he  was  mak- 
ing any  repair  or  adjustment  when  he  was 
kiUed. 
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InstrncHon  No.  8  given  by  the  court  on  Its 
own  motion  was  In  part  aa  follows: 

"By  btirden  of  the  proof  is  meant  a  prepon- 
derance of  the  evidence.  Such  preponderance 
is  not  necessarily  the  greater  number  of  wit- 
nesses testifying  to  any  one  fact,  bnt  the  evi- 
dence applying  to  that  particular  fact  which  is 
greater  in  weight  and  credibility.  If,  after 
considering  all  the  evidence  in  the  cause,  yon 
should  find  that  the  evidence  on  any  given  ques- 
tion is  evenly  balanced,  you  should  find  on  that 
question  against  the  party  having  the  burden 
on  such  issue;  for  In  such  case  there  would  be 
no  preponderance  in  favor  of  such  proposition." 

[11]  The  definition  of  the  "burden  of  proof 

,  Is  not  correct,  bnt  there  is  no  claim  that  the 

giving  of  this  Instruction  misled  the  jury  to 

the  disadvantage  of  appellant.     Its  giving 

was  not  reversible  error. 

[12]  No.  6  was  as  follows: 

"  'Proximate  cause'  may  be  defined  as  an 
act  which  immediately  causes  or  fails  to  pre- 
vent an  injury  which  might  reasonably  have 
been  anticipated  would  result  from  such  negli- 
gent act  or  omission." 

This  !s  a  correct  statement  of  the  law. 
Evansvllle  Hoop,  etc.,  Co.  t.  Bailey,  43  Ind. 
App.  163,  157,  84  N.  E.  849. 

We  have  examined  all  the  instructions 
given  of  which  complaint  is  made,  and  find 
no  reversible  error. 

The  next  contention  of  appellant  is  that 
the  verdict  Is  not  sustained  by  sufficient 
evidence.  TJiat  the  appellant  was  negligent 
in  failing  to  guard  the  machine  that  caused 
the  deceased's  death  is  not  seriously  ques- 
tioned. The  evidence  without  conflict  is  that 
it  was  not  guarded,  and  that  It  could  have 
been  guarded  without  interfering  with  Its 
usefulness;  that  the  machine  was  stopped 
while  the  deceased  and  his  assistant  made 
some  adjustments.  When  the  adjustments 
were  made  the  assistant  steK>ed  to  his  place 
about  12  feet  from  the  machine  and  out  of 
sight  of  the  deceased  and  started  the  ma- 
chine. After  the  machine  had  been  running 
about  two  or  three  minutes,  the  assistant 
heard  a  noise  as  if  something  was  wrong 
with  the  machine.  He  stopped  the  machine 
and  went  to  Investigate,  finding  the  deceased 
headforemost  in  the  machine  dead.  The 
only  question  remaining  in  the  case  for  fur- 
ther consideration  is  whether  the  deceased 
was  guilty  of  negligence  which  proximately 
contributed  to  his  death.  The  burden  of 
proving  contributory  negligence  was  on  the 
appellant 

Edward  McCloud  was  a  witness  for  appel- 
lant, and  was  the  only  witness  who  claimed 
to  have  been  present  and  to  have  seen  the  ac- 
cident At  the  time  of  the  trial  he  was  a 
prisoner  in  the  Marion  county  workhouse, 
and  his  testimony  was  given  in  a  deposition 
which  was  read  to  the  Jury.     He  testified 


that  he  was  37  years  of  age;  that  be  was 
working  for  appellant  at  the  time  the  de- 
ceased was  killed ;  that  he  saw  the  accident ; 
that,  when  he  first  saw  the  deceased,  he  (de- 
ceased) was  standing  right  down  in  front 
of  the  hog  scraper  and  was  off  the  platform 
and  abont  three  feet  from  the  machine;  that 
he  had  Just  come  out  from  under  there  and 
told  his  helper,  Arnold  Cornelius,  to  start  the 
machine.  The  helper  went  upstairs  and 
started  the  machine.  The  reason  witness 
was  down  on  the  floor  where  the  .accident 
happened  was  that  machine  was  stopped,  and 
that  he  Just  walked  around  down  stairs  look- 
ing around.  After  the  helper  went  upstairs, 
the  deceased  stooped  there  a  few  moments 
looking,  and  then  he  went  ahead  and  went 
under  the  machine  like  he  was  going  to  rake 
something  out.  This  was  after  he  told  the 
assistant  to  start  it  He  had  been  under 
there  once  and  had  come  out  and  told  his'  as- 
sistant to  start  it.  That  is  when  be  went 
back  the  second  time.  There  was  the  ma- 
chine and  the  iron  rods  that  go  across  and  a 
little  platform  that  he  could  step  on.  The- 
platform  was  abont  2  feet  wide  and  not  over 
1%  feet  high.  He  Just  stepped  on  the  plat- 
form and  stuck  his  head  right  down  under 
there  when  his  foot  slipped.  The  machine 
was  going  then;  had  been  going  about  five 
minutes.  He  stuck  bis  head  under  there  like 
he  was  raking  something  out;  supposed  be 
was  raking  hog  hair;  saw  the  thing  catch 
him;  saw  his  foot  slip  and  he  fell  in  the 
machine;  he  was  taken  out  dead;  his  head 
was  cut  off;  stood  there  and  watched  him. 
five  minutes;  saw  him  two  or  three  minutes 
before  the  machine  started;  he  walked  up 
there  to  work  in  the  machine;  he  was 
through  working  on  the  machine;  was  rak- 
ing something  out  from  nnder  there  when  hla 
foot  slipped;  he  stuck  his  head  in  between 
two  rods  there ;  is  all  he  saw.  Witness  says 
he  "hollered  there  is  a  man  in  the  machine." 

[13]  Appellant  contends  that  the  deceased 
was  attempting  to  make  some  repairs  or  ad- 
justments on  the  machine  while  it  was  in  mo- 
tion, and  that'  even  If  the  same  bad  be^i 
guarded,  that  would  not  have  prevented  the 
accident  The  objection  to  this  argument  is 
that  It  Is  simply  a  conjecture.  It  Is  a  suflS- 
dent  answer  to  say  that  there  is  no  evidence 
that  deceased  was  attempting  to  make  any 
repairs  or  adjustments  at  the  time  of  his 
death.  The  Jury  were  Justified  In  finding 
that  he  stooped  over  to  rake  something  out 
from  under  the  machine,  and  that  In  so  doing 
he  slipped  and  fell  Into  the  machine  being 
Instantly  killed,  and  that  if  there  had  been 
a  gate  or  guard  In  front  of  the  machine  as 
explained  by  the  witnesses,  the  accident 
would  not  have  happened. 

We  find  no  reversible  error  In  the  record. 

Judgment  affirmed. 
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(70  Ind.  App.  837) 

MARYLAND   CASUALTY  CO.  OF  BAI/H- 

MORE,  MD.,  V.  KNIGHT  &  JILLSON  CO. 

(No.  9917.) 

(Appellate  Conrt  of  Indiana,  Dlyision  No.  1. 
Jnne  25,  1919.) 

iNBlmANOB   ^73606(1)— SXTBBOOATIOIT— AOTIOIT 

—Complaint. 
Where  casualty  company,  which  had  paid 

claim,  afnainst  insured  employer,  of  an  employfi 
Injured  by  explosion  of  a  boiler  tube  claimed  to 
be  defective,  sued  the  corporation  which  sold 
the  tube  to  the  employer,  on  theory  of  sub- 
rogation of  plaintiff  to  the  employer's  claim 
against  defendant  for  breach  of  implied  wai^ 
ranty,  the  complaint,  in  failing  to  allege  that 
the  explosion  of  the  tnbe  was  the  result  of  the 
alleged  defective  construction,  held  demurrable. 

Api)eal  from  Sui)erior  Court,  Marlon 
County;  B.  G.  Clifford,  Judge. 

Action  by  the  Maryland  Casualty  Com- 
pany of  Baltimore,  Maryland,  against  the 
Knight  &  Jillaon  Company.  From  Judgment 
for  defendant,  plaintiff  appeala.    Affirmed. 

James  B.  Rocap,  of  Indianapolis,  for  ap- 
pellant. 

.  Gavin  ft  Gavin,  of  Indianapolis,  for  ap- 
pellee. 

ENLOB,  J.  This  was  an  action  by  appel- 
lant and  against  appellee  to  recover  dam- 
ages for  breach  of  an  alleged  Implied  con- 
tract bf  warranty. 

The  complaint,  omitting  formal  parts,  was. 
In  so  far  as  is  material  to  the  decision  of 
the  question  involved  in  the  appeal,  as  fol- 
lows: 

"Plaintiff  complains  of  the  defendants  and 
each  of  them,  and  for  a  cause  of  action  says 
that  plaintiff  is  a  cori>oration  didy  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Maryland,  and  as  such  corpora- 
tion is  eng:r."d  in  the  state  of  Indiana  in  em- 
ployers' liability  insurance,  and  has  been  so  en- 
gaged for  10  yean  continuously  last  past;  that 
defendant  Knight  &  Jillson  Company  is  a  corpo- 
ration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Indiana,  and 
was  daring  the  year  of  1907  and  1908,  and  is 
now,  engaged  in  the  business  of  vending,  job- 
bing, and  selling  hardware  and  boiler  tubes  and 
flues;  that  defendant  Crane  Company  is  a 
corporation  of  the  state  of  Illinois,  and  such 
corporation  now  has  in  its  possession  large 
amounts  of  the  assets  of  said  Knight  &  Jillson 
Company  owned  by  the  latter  company  in  the 
years  1906,  1907,  1908,  1909,  1910,  1911,  1912, 
and  1913;  that  on  or  about  June  27,  1905, 
plaintiff  entered  into  a  certain  writtoi  con- 
tract of  employers'  liability  insurance  with 
Kingan  &  Co.,  Limited,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the 
laws  of  Great  Britain  and  Ireland,  which  was 
then,  and  continuously  since  then  is,  engaged 
in  carrying  on  a  manufacturing  business  in  In- 
dianapolis, Marion  county,  Ind.,  by  which  con- 


tract plaintiff  agreed  to  iiisure  the  said  Kingan 
&  Co.,  Limited,  against  loss  from  liability  by 
reason  of  injuries  to  employes  of  said  Kingan 
&  Co.  and  by  reason  of  judgments  in  court  by 
reason  of  such  injuries;  that  on  or  about  Feb- 
ruary 29,  1908,  one  William  B.  King,  who  was 
then  and  there  an  employ^  of  said  Kingan  & 
Co.,  Limited,  received  personal  injuries  by  rea- 
son of  being  scalded  and  burned  by  the  explo- 
sion of  one  certain  boiler  tube  installed  in  the 
plant  of  said  Kingan  &  Co.,  Limited,  as  a  part 
of  the  boiler  system  thereof,  and  thereafter 
the  said  Kingan  filed  suit  in  said  county  and 
state  against  said  Kingan  &  Co.  on  the  ground 
that  he  received  said  injuries  by  reason  of  the 
negligence  of  the  latter  company,  and  there- 
after, on  or  about  July  2,  1910,  the  said  court 
entered  judgment  against  said  Kingan  &  Co. 
for  the  sum  of  $7,500,  and  costs  upon  the  ver- 
dict in  the  same  cause  of  action  in  favor  of 
said  William  E.  King  against  the  said  Kingan 
&  Co.,  Limited,  that  thereafter  the  defendant  in 
such,  cause  of  action  appealed  such  cause  to  the 
Supreme  Conrt  of  said  state  of  Indiana,  and 
on  February  20,  1913,  said  judgment  was  in 
all  things  affirmed  by  the  Supreme  Court  of 
Indiana  a79  Ind.  285,  100  N.  B.  1044) ;  that 
thereafter,  by  reason  of  said  contract  of  in- 
surance, this  plaintiff  paid  to  and  for  the  nse 
of  said  Kingan  &  Co.,  Limited,  the  sum  of 
$5,149.46,  such  sum  being  the  total  amount  due 
said  Kingan  &  Co.  under  the  provisions  of 
said  policy  and  contract  on  account  of  the  said 
Kingan  &  Co.,  Limited,  loss  by  reason  of  lia- 
bility on  account  of  said  personal  injuries  to 
said  William  E.  King,  and  plaintiff  alleges  that 
it  was  compelled  to  and  obligated  to  malce  such 
payment  of  last-named  sum  to  said  Kingan  & 
Co.,  Limited,  under  the  provisions  of  the  said 
contract,  and  plaintiff  alleges  that  by  reason , 
of  such  payment  of  the  last-named  sum  that  it' 
is  subrogated  by  operation  of  law  to  all  the 
rights  and  choses  in  action  of  said  Kingan  & 
Co.,  Limited,  against  defendants,  and  each  of 
them,  on  account  of  said  loss  from  liability, 
to  the  extent  of  $6,149.46;  that  on  or  about 
December,  1907,  defendant  Knight  &  Jillson 
Company  sold  and  delivered  said  tube,  which 
exploded  as  aforesaid,  to  Kingan  &  Co.,  Limited, 
for  the  specific  purpose  of  being  used  in  the 
boiler  of  the  latter  company's  plant,  and  plain- 
tiff avers  that  then  and  there  such  tube  was 
defective,  in  this,  that  said  tube  was  improp- 
erly welded,  weak,  and  infirm,  and  had  a  weld 
of  only  one  thirty-sixth,  more  or  less,  of  an  inch 
of  a  weld,  and  plaintiff  avers  that  the  proper 
and,  safe  dimensions  of  such  weld  should  have 
been  one-fourth  of  an  inch,  more  or  less;  that 
said  defective  condition  of  said  tube  was  con- 
cealed from  view  and  from  sight  by  reason  of 
the  fact  that  such  defective  condition  was  on 
the  inside  of  said  tube,  and  inside  of  such  weld, 
and  completely  covered  and  concealed  from  the 
view  of  said  Kingan  &  Co.,  and  the  latter  com- 
pany could  not  have  discovered  such  defective 
condition  without  tearing  open  such  tube,  break- 
ing and  destroying  the  same;  that  said  Kingan 
&  Co.  relied  upon  defendant  Knight  &  Jillson 
Company  to  furnish  safe  and  fit  tubes  for  the 
use  of  such  boiler,  and  rdied  upon  the  name 
and  reputation  of  said  Knight  &  Jillson  Com- 
pany for  the  furnistiing  of  said  safe  and  fit 
tubes  for  said  boiler,  and  defendant  Knight  & 
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Jinson  Company  was  then  and  there,  and  at 
all  times  mentioned  herein,  fnlly  aware  of  such 
reliance,  and  the  said  Knight  &  Jillson  Com- 
pany at  the  time  of  the  sale  of  said  tubes  and 
said  defective  tube  impliedly  warranted  to  the 
said  Kingan  &  Co.,  Limited,  that  said  boiler 
tubes  and  said  defective  tube  was  and  were 
free  from  defects,  and  fit  for  the  purpose  in- 
tended for  the  same,  namely,  to  serve  as  a 
part  of  the  boiler  system  of  said  Kingan  &  Co., 
Limited,  in  heating  and  furnishing  power  for 
its  said  plant;  that  defendant  Knight  &  Jill- 
son  Company  sold  said  defective  tube  to  said 
Kingan  &  Co.,  and  delivered  the  same  to  the 
latter  for  the  specific  purpose  of  its  use  in  such 
boiler,  and  then  and  there  well  knew  of  such 
intended  purpose  and  use;  that  said  defective 
tube  was  installed  in  said  boiler  by  said  Kingan 
&  Co.,  and  was  used  and  operated  therein  as 
a  part  of  said  boiler  for  a  period  of  time  of  pne 
weelt,  more  or  less,  and  at  the  end  of  such  pe- 
riod said  defective  tube  burst  and  exploded, 
and  injured  the  said  William  E.  King  as  afore- 
said ;  that  by  reason  of  the  sale  to  said  Kingan 
&  Co.,  Limited,  by  said  defendant  Knight  & 
Jillson  €!ompany  of  said  defective  tube,  and 
by  reason  of  its  explosion  as  aforesaid,  plain- 
tiff alleges  that  defendant  Knight  &  Jillson 
Company  breached  said  implied  warranty,  by 
which  plaintiff  avers  that  defendant  BDiight  & 
Jillson  Company  impliedly  warranted  to  said 
Kingan  &  Co.  that  said  tube  which  exploded 
was  sound,  and  fit  for  the  purpose  intended 
as  hereinbefore  described,  and  by  reason  of 
such  breach  plaintiff  avers  that  said  Eongan  & 
Go.  was  rendered  liable  for  said  loss  from  lia- 
bility, and  plaintiff  lost  and  was  compelled  to 
pay  the  said  sum  of  $5,149.26.    *    *    *" 

To  tbls  complaint  appellee  demurred  for 
'  want  of  facts,  with  which  demnrrer  It  duly 
filed  its  memorandum  of  deficiencies. 

The  demurrer  was  sustained,  and,  appel- 
lant  refusing  to  further  plead,  judgment 
was  rendered  against  It,  that  It  take  nothing 
by  Its  complaint,  and  that  appellee  recover 
Its  costs.  From  this  judgment  this  appeal 
Is  prosecuted,  and  the  only  question  Involv- 
ed Is  the  one  as  to  the  sufficiency  of  the 
complaint. 

It  will  be  noted  that  while  the  complaint 
in  question  alleges  a  defect  In  construction 
of  said  "tube,"  It  does  not  seek  to  recover 
the  usual  damages  therefor.  The  damage 
sought  to  be  recovered  Is  .special  damage 
only. 

Conceding,  without  deciding  the  same — 
for  such  decision  la  not  necessary  to  the  de- 
cision In  this  case,  and  we  therefore  do  not 
decide  the  question — that  upon  proper  com- 
plaint the  present  action  will  lie,  yet  It  is  so 
clear  that  appellant  did  not,  and  under  the 
circumstances  alleged  It  could  not,  have  any 
greater  right  in  the  premises  than  the  pur- 
chaser of  said  "tube,"  Kingan  &  Co.,  had  as 
to  need  no  citation  of  authority.  Appellant 
is  seeking  to  be  subrogated  to  the  alleged 
rights  of  Kingan  t  Co.,  and  to  recover  there- 
on against  appellee.  If  Kingan  &  Co.  could 
not  maintain  this  action,  appellant  cannot. 


In  the  case  at  bar,  what  caused  the  explo- 
sion? For  aught  that  Is  alleged  In  this  com- 
plaint. It  may  have  been  the  negligence  of 
the  engineer.  In  allowing  the  water  In  the 
boiler  to  get  too  low,  excessive  steam  pres- 
sure, failure  of  pump  to  work,  etc 

It  Is  not  alleged  that  said  "tube"  explod- 
ed as  a  result  of  defective  construction.  The 
spedal  damages  claimed  grow  out  of  the 
said  alleged  explosion,  and  the  complaint 
by  Its  allegations  not  connecting  said  al- 
leged defect  and  said  explosion,  by  proper 
averments,  was  not  good  as  against  the  de- 
murrer Interposed.  Other  insufficiencies  of 
said  complaint  are  urged,  but  they  need  not 
be  noticed. 

The  judgmoit  is  affirmed.  ' 


(71  Ind.  App.  266> 

FT.  WAYNE  MERCANTILE  ACO.  ASS'N  v. 
SCOTT.     (No.  10467.)* 

(Appellate  Oonrt  of  Indiana,  Division  No.  2, 
June  25t  1919.) 

Appeai.  and  Ebbob  «=>766  —   DisiosaAii— 

FaILUBE   to   PbESENT  QUBSTION. 

Where  appellant  was  given  notice  of  filing 
of  appellee's  motibn  to  dismiss  the  appeal,  for 
defects  in  appellant's  brief  which  exist  in  fact, 
but  has  taken  no  steps  to  correct  or  amend  the 
brief,  and  has  filed  no  brief  in  opposition,  the 
appeal  wUI  he  dismissed. 

Appeal  from  Superior  Conrt,  Allen  Oonn- 
ty;  Carl  Yaple,  Judge. 

Action  by  John  E.  Scott  against  the  Ft. 
Wayne  Mercantile  Accident  Association. 
From  a  judgment  for  plalntUF,  defendant 
appeals.    Appeal  dismissed. 

O.  E.  Fuelber,  of  Ft  Wayne^  for  appel- 
lant. 

Leonard,  Rose  &  Zollars,  of  Ft.  Wayne, 
and  Shirts  &  Fertilg,  of  NoblesvlUe,  for  ap- 
pellee. 

McMAHAN,  J.  The  appellee  commenced 
this  action  to  recover  upon  a  certificate  of 
membership  In  appellant  association  Insor-  ' 
Ing  him  ag^nst  accidents.  Appellant  filed  a 
plea  in  abatement,  to  which  a  demurrer  was 
sustained.  The  issues  being  closed  by  the 
filing  of  an  answer  and  reply,  the  cause  was 
tried  by  a  jury,  and  resulted  in  a  verdict 
and  judgment  for  appellee. 

Appellant  filed  a  motion  for  a  new  trial 
for  the  reasons:  (1)  That  the  court  erred 
In  sustaining  the  demurrer  to  the  plea  in 
abatement ;  (2,  3,  4,  6,  and  6)  that  the  conrt 
erred  in  giving  certain  Instructions;  (7> 
that  the  court  erred  in  refusing  to  give  a 
certain  instruction;  (8)  that  the  verdict  of 
the  Jury  Is  not  sustained  by  sufficient  eri- 
dence;    (9)    that  the  verdict  of  the  jury  Is 
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(10)  Oiat  the  verdict  pf  3.  Specific  Pebfobmahce  ®=»121(4)— Acokpt- 


Ind.) 

contrary  to  law; 
the  jury  is  contrary  to  the  law  and  the  evi- 
dence; (11)  that  the  amount  of  recovery  is 
erroneous,  being  too  large ;  and  (12)  that  the 
court  erred  on  admitting  certain  evidence. 
The  errors  assigned  are  the  sustaining  of 
the  demurrer  to  the  plea  In  abatement  and 
the  overruling  of  the  motion  for  a  new 
trial. 

The  appellee,  in  AprO  of  this  year,  filed  his 
motion,  supported  by  brief,  aslcing  that  the 
appeal  be  dismissed.  The  reasons  set  out  In 
the  motion  are:  That  appellant  has  failed 
to  show  that  it  reserved  any  exception  to 
any  ruling  or  action  of  the  trial  court ;  that 
the  complaint  Is  not  set  out  In  the  brief; 
that  no  showing  Is  made  as  to  when  the 
Judgment  was  rendered,  or  when  the  motion 
for  a  new  trial  was  filed;  that  It  does  not 
appear  that  the  motion  for  a  new  trial  was 
ever  ruled  on;  that  the  instructions  are  not 
In  the  record;  that  the  evidence  is  not  In 
the  record;  and  that  there  is  no  condensed 
statement  of  the  evidence  in  narrative  form 
in  appellant's  brief,  as  required  by  rule  22 
of  this  court  (55  N.  D.  v). 

Althou^  appellant  was  given  notice  in 
April  of  the  filing  of  this  motion  to  dismiss, 
it  has  taken  no  steps  to  correct  or  amend 
Its  brief,  and  has  filed  no  brief  in  opposi- 
tion to  such  motion.  Appellant's  brief  Is 
subject  to  each  and  all  of  the  objections 
pointed  out  by  appellee.  No  exception  apt- 
pears  to  have  been  taken  to  the  action  of 
the  trial  court  in  snstaintng  the  demurrer 
to  the  plea  in  abatement,  or  to  the  overrul- 
ing of  the  motion  for  a  new  trial;  in  fact,  it 
does  not  appear  that  the  court  ever  ruled 
on  the  motion.  No  exception  ap];>ear8  to 
have  been  reserved  to  the  giving  or  refusing 
to  give  any  instructions,  and  an  examina- 
tion of  the  record  shows  that  neither  the  in- 
structions nor  the  bill  of  exceptions  con- 
taining the  evidence  are  in  the  record. 

There  being  no  question  presented  for  our 
consideration,  the  appeal  is  dismissed. 


<72  Ind.  App.  18») 

HARTEB  V.  MORRIS.    (No.  0730.) 

(Appellate  Court  of  Indiana,  Division  Na  2. 
June  27,  1919.) 

1.  Appeal  Ann  ES^aoa  «=s>757(3)  —  Baurs— 
Statement— Recitals. 

Where  the  record  consisted  of  over  1,000 
pages,  it  was  the  duty  of  appellant,  under  Court 
Rule  22  (55  N.  E.  v),  to  give  a  condensed  re- 
cital of  the  evidence  in  narrative  form. 

2.  Appeal  anu   Erbob  <3=5»768  —  BaiEra— 
Statement  or  Evidence. 

Statement  of  evidence  in  appellant's  brief 
not  challenged  by  appellee  ia  to  be  accepted  as 
true. 


ANCB— Deuvebt. 
In  an  action  for  specific  performance  of  an 
agreement  to  exchange  lands,  evidence  held  in- 
sufficient to  show  that  defendant  delivered  the 
acceptance  of  the  proposal. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Louis  B.  Bwbank,  Judge. 

On  petition  for  rehearing.  Petition  over- 
ruled, and  former  opinion  affirmed. 

For  former  opinion,  see  123  N.  E.  23. 

Wm.  A.  Hughes,  of  Greenfield,  and  Jas.  L. 
Murray  and  V.  C.  Stover,  both  of  Indian- 
apolis, for  appellant. 

John  F.  Bobbins  and  Weyl  &  Jewett,  all  of 
Indianapolis,  for  appellee. 

NICHOLS,  P.  J.  [1,2]  Counsel  for  appel- 
lee state  in  their  brief  on  petition  for  re- 
hearing that  the  court's  statement  in  its  opin- 
ion that  there  was  a  delivery  of  the  accept- 
ance by  the  appellee  to  the  appellant  is  some- 
what remarkable.  In  view  of  the  fact  that 
appellant  himself  testified  on  the  trial  of  the 
canse  to  the  delivery  of  the  acceptance  to 
him  by  the  appellee.  Counsel  then  quote 
from  the  record  to  the  effect  that  the  appel- 
lant stated  that  he  got  possession  of  this  con- 
tract August  18,  1011,  which  was  the  next 
day  after  api>ellant  had  signed  it  in  the  office 
of  appellee.  There  is  no  statement  of  this 
evidence  In  appellant's  brief.  The  record  in 
this  case  consists  of  over  1,000  pages,  and 
under  rule  22  of  the  Supreme  and  Appel- 
latie  Courts  ^  N.  B.  v),  it  was  the  duty  of 
the  appellant  to  give  a  condensed  recital  of 
the  evidence  in  narrative  form  In  his  brief^ 
so  as  to  present  the  substance  clearly  and 
concisely,  and  this  statement  is  taken  to  be 
correct  unless  Challenged  by  the  appellee. 

[3]  Appellee  states  in  his  brief  that  the  con- 
tract was  delivered  to  appellant  on  the  18th 
day  of  August,  and  that  he  gave  the  same  to 
Mr.  Hughes,  his  attorney.  The  papers  that 
were  delivered  to  Mr.  Hughes  were  delivered 
under  the  following  written  agreement: 

"These  papers  left  with  Wm.  A.  Hughes,  and 
not  to  be  returned  except  upon  mutual  agree- 
ment of  Richard  R.  Harter  and  J.  Edward  Mor- 
ris.   This  18th  day  of  August,  1011. 

"Richard  R.  Harter. 

"J.  Edward  Morris." 

If  this  contract  had  been  with  the  papers 
delivered  to  Mr.  Hughes,  s^ch  a  delivery 
coxild  not  have  been  construed  as  a  delivery 
to  the  appellant.  It  appears  by  appellant's 
brief,  as  well  as  by  the  record,  that  the  ap- 
pellant on  cross-examination,  npon  having 
his  recollection  r^reshed,  corrected  his  tes- 
timony as  to  such  delivery,  and  said  that  he 
bad  never  had  a  contract  in  his  possession 
after  he  left  it  with'  the  appellee  on  the  night 
of  August  17,  .1911,  except  to  examine  it; 
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tb&t  be  fhongiht  lie  saw  It  the  next  day ;  tbat 
he  thonght  It  was  left  wltb  the  papers  with 
Mr.  Hughes  bat  of  this  he  was  not  certain. 
Afterward  he  saw  it  In  the  office  of  his 
attorney,  Campbell,  in  Bush  connty,  after 
salt  had  been  brought,  and  that  It  had 
been  produced  in  court  thereafter  suit  was 
brought,  and  that  he  and  bis  attorney  had  an 
Inspection  of  It.  Mr.  Hughes,  who  was  the 
attorney  In  whose  ofBce  the  business  was 
transacted  August  18,  1911,  testified  that  the 
contract  was  not  to  his  knowledge  in  bis 
office  at  the  time,  and  that  be  never  saw  It 
until  It  was  produced  by  the  appellee  In  the 
office  of  Hall  &  Campbell  at  Bushville.  Upon 
that  occasion  he  and  the  appellant  went  to 
RushTlUe  and  examined  the  contract. 

This  evldraice  Is  In  harmony  with  the  state- 
°ment  of  the  appellee,  who  claimed  that  on 
August  18th  he  exhibited  the  contract  to  the 
appellant  without  saying  that  he  delivered  it, 
and  It  shows,  without  contradiction,  that  the 
Instrument  remained  In  the  hands  of  the 
appellee,  except  as  he  delivered  it  to  the  ap- 
pellant after  suit,  for  Inspection  and  for  use 
In  the  triaL 

The  question  quoted  in  appellant's  brief,  to 
wit:  "Have  you  any  contract  in  your  posses- 
sion between  yon  and  Mr.  Morris  for  the 
exchange  of  your  farm  for  that  of  Mr.  Morris 
in  Starke  county?"  It  was  answered,  "I  have 
a  written  proposition  that  I  made  him  and 
which  I  signed" — ^has  to  refer  to  the  posses- 
sion of  the  contract  under  the  order  of  the 
court  aforesaid,  and  for  the  inspection  and 
use  at  the  trlaL 

The  petition  for  rehearing  U  overmled: 


(71  Ind.  App.  28S) 

BTP.    WAYNE    &    NORTHEBN    INDIANA 

TRACTION  CO.   v.   BIDBNOUB.* 

(No.  9884.) 

(Appellate  Court  of  Indiana,  Division  Na  2. 
June  26,  1919.) 

1.  AssAincT  AWD  Baiteby  9=33,  86— WnxFui^ 

ItKSS   OF  ASSATTLT— EVIOENCX. 

In  assault  case  there  was  no  merit  in  the 
contention  that  the  evidence  did  not  show  that 
the  assault  and  battery  were  willfully  commit- 
ted, and  therefore  was  not  sufficient  to  sustain 
verdict  for  plaintiff;  and  there  could  not  be 
an  assault  and  battery  without  its  being  will- 
fully committed. 

2.  Cabriebs  <S=»319(1)— Injubieb  to  Pasben- 
QEB— Excessive  Damaoxs. 

A  verdict  of  |S0O  for  plaintiff  physician 
against  defendant  traction  company  for  as- 
sault by  defendant's  conductor,  not  resulting  in 
serious  personal  injury,  held  not  excessive; 
plaintiff  being  entitled  to  damages  for  humilia- 
tion and  wounded  feelings,  and  the  evidence 
showing  other  passengers  were  on  the  car  at 
the  time. 


3.  Apfeai.  and  Ebbob  9=>T73(5)  —  Bbikib— 

FaILUBE   to    FII.E — REVEBSAIm 

Where  appellant  has  not  shown  prima  fitde 
error,  the  cause  will  be  affirmed,  though  other- 
wise the  cause  would  have  been  reversed  for 
conduct  of  appellee  in  keeping  record  from  files 
and  his  failure  to  file  briefs. 

Appeal  from  Circuit  Court,  Wabash  Comi- 
ty; John  R.  Brown,  Special  Judge. 

Action  by  David  0.  Rldenour  against  the 
Ft  Wayne  &  Northern  Indiana  Traction 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeahs.    Affirmed. 

Sayre  &  Hlpsklnd  and  Barrett,  Morris  St 
Hoffman,  of  Ft  Wayne,  for  appellant 

McMAHAN,  J.  This  Is  an  action  by  ap- 
pellee against  appellant  for  damages  on  ac- 
count of  an  assault  and  battery  alleged  to 
have  been  made  by  one  of  appellant's  servants 
upon  appellee  while  he  was  a  passenger  on 
one  of  appellant's  cars. 

The  cause  was  tried  by  a  Jury,  and  result- 
ed in  a  verdict  and  Judgment  for  appellee. 
The  only  question  presented  for  our  deter- 
mination relates  to  the  action  of  the  court 
in  overruling  appellant's  motion  for  a  new 
trial. 

Appellant  contends  that  the  verdict  of  the 
jury  Is  not  sustained  by  sufficient  evidence, 
that  the  assessment  of  damages  Is  excessive, 
and  that  the  court  erred  in  giving  and  refus- 
ing to  give  certain  instructions. 

The  evidence  shows  without  conflict  that 
the  appdiee  was  a  physician  residing  at 
Peru;  that  he,  in  company  with  his  wife 
and  daughter,  boarded  one  of  appellanf  a 
cars  in  the  city  of  Peru  with  the  intention  of 
getting  off  at  another  iKtlnt  In  the  dty.  A 
dispute  arose  between  the  conductor  on  the 
car  and  appellee  relative  to  the  car  stopping 
at  the  point  where  apt>ellee  wished  to  alight 
The  conductor  said  he  would  not  stop  the  car 
at  that  place.  Appellee  told  the  conductor 
that  If  he  did  not  stop  the  car  he  (appellee) 
would,  and  with  this  statement  appellee  pull- 
ed the  bell  cord  to  stop  the  car,  whereupon 
the  conductor  struck  the  appellee  with  his 
fist,  knocking  appellee  Into  the  vestibule  of 
the  car.  The  conversation  between  appel- 
lee and  the  conductor  was  loud  and  sufficient 
to  attract  the  attention  of  the  other  passen- 
gers on  the  car. 

[1]  Appellant  contends  that  the  evidence 
does  not  show  that  the  assault  and  battery 
was  willfully  committed,  and  that  therefore 
the  verdict  is  not  sustained  by  sufficient  evi- 
dence. There  Is  no  merit  in  this  contention. 
We  are  unable  to  understand  how  there  can 
be  an  assault  and  battery,  and  it  not  be  will- 
fully committed. 

[2]  Appellant  next  contends  that  the  dam- 
ages assessed  are  excessive.    The  Jury  i 
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ed  appellee's  damages  at  $500.  '  While  the 
evidence  does  not  show  that  appellee  was 
seriously  Injured  In  his  person,  he  was  also 
entitled  to  damages  for  humiliation  and 
■wounded  feelings.  The  evidence  as  set  out 
in  appellant's  brief  does  not  show  how  many 
passengers  were  on  the  car  at  the  time  of  the 
assualt  and  battery,  although  It  does  dis- 
close that  there  were  others,  some  of  whom 
testified  as  witnesses  on  the  trial.  The  appel- 
lee was  a  doctor,  residing  and  practicing  his 
profession  in  the  city  of  Peru,  and  the  dam- 
ages assessed  are  not  such  that  we  are  Justl- 
fled  In  saying  they  are  excessive. 

Appellant  also  complains  of  the  giving  and 
the  refusing  to  give  certain  instructions  to 
the  Jury,  but  neither  the  instructions  given 
nor  those  refused  appear  to  have  been  made 
a  part  of  the  record.  Appellant  has  failed  to 
show  that  the  court  overruled  its  motion  for 
a  new  trial,  that  there  was  any  exception 
taken  to  the  overruling  of  such  motion,  or 
that  any  exception  was  reserved  to  the  giv- 
ing or  refusing-  to  give  any  of  the  instruc- 
tions. Appellant  has  failed  to  present  any 
reversible  error. 

[3]  The  conduct  of  appellee  in  facing  to 
file  a  brief  in  this  cause,  and  In  keeping  the 
record  from  the  flies  for  a  year  or  more,  and 
in  not  returning  it  until  the  court  called  for 
It,  is  such  that  we  would  not  hesitate  to  re- 
verse the  case  for  failure  of  appellee  to  file 
a  brief,  if  appellant  had  shown  any  prima 
facie  error. 

There  being  no  prima  fade  error  shown, 
the  judgment  is  affirmed.  , 


(70  Ind.  App.  £74) 

HOME   BREWING   CO.   ▼.   CITY   OF  IN- 
DIANAPOLIS.   (No.  9957.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  25,  1919.) 

1.  Appbai.  awd-  Bebob  «=»837(7)— Rbvusw— 
Motion  fob  Jvoqubst  on  Intbrboqato- 

BIKS. 

In  determining  whether  trial  court  erred  in 
overruling  motion  for  judgment  on  interroga- 
tories and  answers,  appellate  court  considers 
only  the  complaint,  the  general  verdict,  and  the 
interrogatories  with  the  answers  thereto. 

2.  Tbial   *=»359(1)— Gbnkbai,    Vebmot— Ik- 

TBBBOOATOBISS— PBBSUKFTIONS. 

All  reasonable  presumptions  should  be  in- 
dnlged  in  favor  of  the  general  verdict  over 
answers  to  special  interrogatories. 

8.   Indkmnitt  «=»13(1)— Injtibibb  fbok  Db- 

FECTIVE    SlDBWAIJE    —    RBCOVBBT    OVBB    BT 
CiTT. 

A  city,  compelled  to  respond  in  damages  for 
injuries  to  pedestrian  from  defective  sidewalk, 
has  right  of  action  against  party  wrongfully 
causing  defect  for  amount  city  was  compelled 
to  pay. 
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4.  iNnEimrrr  €=3l4  —  Pbbsonai,  Injubibs— 
Conclusiveness  as  Against  Inobunttob 
or  FoRUBB  Adjudication  Aoainst  Indeh- 
NrrEE. 

Where  city,  primarily  liable  for  injuries  to 
pedestrian  from  defective  sidewalk,  notifies  per- 
son causing  defect  of  action  against  it,  such 
party  will  be  bonnd  by  the  judgment  against 
the  city,  but  will  not  be  estopped  to  show  that 
he  was  under  no  obligation  to  keep  sidewalk 
in  repair,  or  that  it  was  not  defective  through 
his  fault. 

5.  Indbmnitt  ®=3l3(3)— Pebsonai  InJubt— 
Demictive  Sidewalk  —  Liabiutt  ovbb 
Wbonofdi.  Use  of  Sidewalk. 

Where  sidewalk  was  used  by  saloon  keeper 
to  roll  beer  kegs  from  wagon  to  elevator  in 
walk,  and  after  four  years'  wear,  combined  with 
travel  of  pedestrians,  a  depression  was  caused 
which  resulted  in  injury  to  pedestrian  for  which 
city  was  compelled  to  respond  in  damages,  held 
that  use  of  sidewalk  was  not  wrongful  so  as 
to  render  saloon  keeper  liable  over  to  city. 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; Alonzo  Blair,  Judge. 

Action  by  the  City  of  Indianapolis  against 
the  Home  Brewing  Company.  Judgment 
for  plaintifT,  and  defendant  appeals.  Re- 
versed, with  instructions  to  sustain  motion 
for  Judgment  for  defendant  on  answers  to 
interrogatories. 

J.  W.  Feeler,  Harvey  J.  Blam,  and  How- 
ard S.  Toung,  all  of  Indianapolis,  and  MeOis 
&  Hack,  of  ShelbyvUle,  for  appellant. 

Wm.  A.  Pickens,  Walter  Myers,  Russell  J. 
Ryan,  and  Bdward  W.  Hohlt,  all  of  Indian- 
apolis, Adams  &  Jones,  of  ShelbyvUle,  and 
Paul  G.  Davis,  of  Indianapolis,  for  appellee. 

NICHOLS,  P.  J.  This  was  an  acUon  by 
the  appellee,  city  of  Indianapolis,  against 
the  appellant.  Home  Brewing  Company,  com- 
menced In  the  Marlon  circuit  court,  and 
finally  tried  on  change  of  venue  in  the  Shel- 
by circuit  court.  It  was  to  recover  $2,000 
with  interest  and  costs,  which  the  <!ity'  of 
Indianapolis  had  paid  upon  a  judgment  for 
that  amount  which  one  Mattie  Crawford 
had  obtained  against  the  dty  as  damages  for 
injuries  received  when  she  stepped  into  a  de- 
pression in  the  sidewalk  in  front  of  lands  in 
Indianapolis  owned  by  the  appellant. 

The  complaint  in  substance  is  as  follows: 
The  appellant  was  a  coriwration  engaged 
in  the  manufacture  and  sale  of  various  kinds 
of  beer,  and  as  a  part  of  its  operations  own- 
ed land  in  the  city  of  Indianapolis,  described 
as  39  South  Delaware  street,  which  it  oc- 
cupied with  a  saloon.  On  September  6, 
1913,  Mattie  Crawford  was  injured  by 
means  of  a  defect  in  the  sidewalk  immedi- 
ately in  front  of  said  lands  by  stepping  into 
such  defective  place,  which  was  about  two 
feet  long,  a  foot  and  a  half  wide,  and  two 
or  three  inches  deep,  and  was  located  about 
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three  Inches  west  of  an  otfaet  In  the  side- 
walk and  an  opening  In  the  surface  there- 
of, which  was  for  an  elevator  running  from 
the  sorface  of  the  sidewalk  to  the  basement 
of  such  premises,  which  was  used,  owned, 
and  controlled  by  the , appellant  for  the  pur- 
pose of  conveying  kegs  of  beer  delivered 
by  the  apiiellant  in  front  of  the  building  on 
said  lands,  such  beer  b^ng  transferred  from 
delivery  wagons  by  a  chute,  and  carried  of 
Its  own  motion  to  the  edge  of  the  raised 
place'  In  the  sidewalk,  and  from  there  plac- 
ed on  such  elevator;  and  all  kegs  of  beer 
taken  from  the  premises  were  raised  from 
the  basement  to  the  sidewalk  at  this  point 
and  taken  away  by  the  appellant.  Said  de- 
fective place  was  about  seven  feet  north- 
west of  the  entrance  to  said  saloon.  By 
reason  of  the  use  which  appellant  made  of 
said  sidewalk  said  hole  was  caused  to  exist, 
with  full  knowledge  of  the  appellant  at  all 
times  of  Its  existence,  and  appellant  allowed 
the  same  to  remain  open  and  dangerous  to 
persons  using  the  sidewalk  for  ordinary  trav- 
el, without  attempting  to  warn  them  of  the 
dangerous  .condition,  and  appellant  contin- 
ued on  and  prior  to  said  date  to  use  such 
sidewalk  in  the  manner  aforesaid.  Mattle 
Crawford  was  walking  along  such  sidewalk, 
and  stepped  Into  such  hole  or  defect,  and 
was  seriously  injured.  She  gave  notice  to 
the  appellee  of  her  intention  to  hold  the  dty 
responsible  for  damages  for  such  injuries, 
and  on  December  19,  1913,  filed  her  suit 
against  the  appellee  in  the  Marion  circuit' 
court,  which  cause  was  assigned  to  the  Mar- 
ion superior  court,  room  1,  and  there  set  for 
trial,  notice  of  which  was  given  to  the  ap- 
pellant by.  the  appellee  to  appear  and  de- 
fend such  action,  which  appellant  refused 
and  neglected  to  do.  Appellee  defended  such 
action,  and  on  January  14,  1915,  said  Mattle 
Oawford  recovered  Judgment  against  the  ap- 
pellee, by  reason  of  the  negligence  of  the  ap- 
pellant aforesaid.  In  the  sum  of  $2,000, 
which  appellee  was  compelled  to  pay,  and 
did  pay,  on  April  23,  1915,  together  with  6 
per  cent  interest  and  costs,  all  of  which  was 
without  the  fault  or  negligence  of  the  appel- 
lee. There  was  a  demand  for  Judgment  in 
the  Instant  case  for  the  amount  appellee  was 
compelled  to  pay  as  aforesaid 

The  cause  was  first  submitted  to  a  Jury 
for  trial,  which  disagreed  and  was  discharg- 
ed, and  thereafter  on  change  of  venue  the 
cause  was  sent  to  the  Shelby  circuit  court, 
where  there  was  a  trial  by  Jury,  which  re- 
turned a  verdict  in  favor  of  the  appellee 
and  against  the  appellant  for  $2,245.23.  The 
jury  also  answered  interrogatories  submit- 
ted to  it,  which,  in  narrative  form,  found 
the  following  facts: 

On  September  5,  1913,  there  was  a  hole  in 
the  east  sidewalk  of  South  Delaware  street 
in  the  city  of  Indianapolis,  Ind.,  in  front  of 
the  premises  known  as  39  South  Delaware 


street,  which  was  two  feet  long,  one  foot  and 
a  half  wide,  and  three  Inches  deef»  at  its 
deepest  point,  which  was  in  the  middle.  It 
sloped  up  from  the  deepest  point  to  the 
edge.  This  hole  started  to  wear  in  the  side- 
walk about  four  years  before  September  8, 
1913,  and  gradually  grew  larger  from  weai 
until  said  date.  It  was  about  six  Inches 
west  of  an  elevator  used  for  lowering  beer 
and  other  articles  to  the  basement  of  said 
premises.  The  level  of  the  elevator  when 
raised  was  about  six  inches  above  the  side- 
walk level.  The  premises  were  occupied  by 
Christian  Reis,  and  had  been  so  occupied  by 
him  for  eight  years  prior  thereto,  for  saloon 
purposes.  Said  Reis  bought  his  beer  of  the 
appeUant,  who  delivered  the  same  in  kegs 
by  wagon,  and  unloaded  it  for  said  Reis  at 
the  Delaware  street  curb.  In  unloading 
the  kegs  they  were  unloaded  from  the  wagon 
to  a  mat  or  cushion  on  the  sidewalk  near 
the  curb,  and  then  rolled  six  or  eight  feet 
across  the  sidewalk  to  the  elevator  opening, 
and  then  raised  and  placed  on  the  elevator. 
The  empty  beer  kegs  were  raised  from  the 
basement  on  the  elevator,  and  were  then  low- 
ered from  the  elevator  to  the  sidewalk,  and 
rolled  across  the  sidewalk  and  lifted  into  the 
appellant's  wagon.  The  deliveries  of  beer 
made  by  appellant  were  not  by  means  of  a 
slide  or  chute  from  the  delivery  wagon  to  a 
point  in  front  of  the  sidewalk  to  the  le- 
vator where  the  bole  was.  Soft  soap  in  bar- 
rels, pickles  in  barrels,  sauerkraut  In  bar- 
rels, whisky  in  barrels,  bottled  wines  and 
liquors,  bnd  ice  in  100  and  200  ponnd  pieces 
were  delivered  to  said  Reis  at  the  Delaware 
street  curb,  and  lowered  to  the  sidewalk, 
rolled  across  the  same,  and  placed  on  the 
elevator.  None  of  these  deliveries  were 
made  by  the  appellant  The  efTect  of  all 
these  deliveries,  removals,  and  uses  was  to 
gradually  wear  the  hole  complained  of  in 
the  sidewalk  in  front  of  the  elevator.  The 
point  where  the  hole  complained  of  was 
located  la  in  the  business  portion  of  the  city 
of  Indianapolis,  where  a  large  number  of 
people  were  walking  every  day  on  and  over 
said  sidewalk  on  said  east  side  of  Dela- 
ware street 

In  loading  and  unloading  said  elevator  it 
was  necessary  to  use  the  sidewalk  of  said 
Delaware  street  at  the  spot  where  the  hole 
complained  of  was  worn.  The  appellee  was 
sued  February  14,  1914,  having  been  notified 
of  the  accident  in  November,  1913.  The  ap- 
pellee undertook  to  defend  such  suit,  first 
notifying  the  appellant  that  it  expected  the 
appellant  to  pay  any  Judgment  that  might 
be  rendered  against  it  This  notice  was 
when  the  appellant  participated  in  the  prep- 
aration for  the  trial.  The  trial  began  Janu- 
ary 8,  1915,  and  said  Mattie  Crawford  was 
injured  September  6,  1913.  It  was  provided 
in  the  lease  that  the  tenant  was  to  make  the 
repairs,  such  repairs  being  on  the  bulldins 
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only.  Vfhea  tbn  bole  first  appeared  it  was 
very  small,  and  gradnally  wore  bigger  as  the 
sidewalk  was  nsed.  The  kegs  of  beer  de- 
livered by  appellant  were  so  delivered  in  the 
regular  conrse  of  business,  and  the  hole  in 
qaestlon  was  about  six  feet  from  the  cnrb. 

The  app^ant  filed  its  motion  for  Judg- 
ment In  its  favor  on  the  interrogatories  and 
answers  thereto,  notwithstanding  the  gen- 
eral verdict,  and  thereafter  within  30  days 
filed  its  motion  for  a  new  trial/  The  court 
overruled  appellant's  motion  for  Judgment 
on  answers  to  Interrogatories,  and  alsoover- 
.  ruled  its  motion  for  a  new  trial,  and  there- 
upon entered  Judgment  in  fttvop  of  the  ap- 
pellee, and  appellant  now  prosecutes  this 
appeal  from  said  judgment. 

[1,2]  In  determining  whether  the  trial 
court  erred  in  overruling  appellant's  motion 
for  judgment  in  favor  of  appellaiH  on  the 
Interrogatories  and  answers  thereto,  this 
court  considers  only  the  complaint,  the  gen- 
eral verdict,  and  the  interrogatories,  togeth- 
er with  the  answers  thereto.  All  reasona- 
ble presumptions  should  be  indulged  in  fa- 
vor of  the  general  verdict,  and  nothing  will 
be  presumed  In  favor  of  the  answers  to  in- 
terrogatories. 

[3-1]  If  a  city  sidewalk  is  rendered  un- 
safe by  the  wrongful  act  of  negligence  of  a 
third  party,  and  the  dty,  by  reason  of  its 
primary  liability,  is  compelled  to  respond 
in  damages  for  injuries  caused  by  such  un- 
safe condition,  it  has  a  right  of  action  over 
against  the  party  so  rendering  the  sidewalk 
unsafe  for  the  amount  which  it  has  been 
compelled  to  pay,  and  if  the  party  so  caus- 
ing the  unsafe  condition  Is  properly  notified 
of  such  action  against  the  dty,  the  injuring 
party  will  be  bound  by  the  judgment  agalpst 
the  city  (City  of  Anderson  t.  Fleming,  160 
Ind.  697,  602,  67  N.  H.  443.  66  L.  K.  A  U»: 
City  of  Bloomlngton  v.  O.,  I.  &  L.  CO.,  62 
Ind.  App.  610,  08  N.  E.  188;  Town  of  Coi- 
terville  v.  Woods,  67  Ind.  192),  but  in  order 
that  the  dty  may  recover  it  must  appear 
that  the  unsafe  condition  of  the  sidewalk 
has  been  brought  about  by  the  wrongful  act 
or  omission  of  such  alleged  injuring  party 
(Town  of  Oentervllle  v.  Woods,  supra) ;  and 
such  alleged  injuring  party  will  not  be  es- 
topped from  showing  that  he  was  under  no 
obligation  to  keep  the  street  in  a  safe  con- 
dition, and  that  it  was  not  through  his  fault 
that  the  acddent  occurred  (Catterllfi  v. 
City  of  Frankfort,  79  Ind.  647,  41  Am.  Bep. 


^7).  There  is  no  charge  in  tLe  complaint 
in  this  action  that  the  appellant  had  made 
any  wrongful  use  of  the  sidewalk.  It  'was 
engaged  in  a  business  that  at  the  time  was 
lawful,  and  it  had  a  right  under  the  law  to 
deliver  to  its  customers  its  merchandise  over 
and  upon  the  sidewalks  of  the  dty.  There 
is  no  vloloit  or  Improper  act  charged  in  the 
complaint  as  to  its  method  of  delivery,  un- 
less It  may  be  said  that  the  charge  of  trans- 
ferring Its  kegs  of  beer  from  its  delivery 
wagon  to  chutes  and  then  allowing  it  to 
reach  the  sidewalk  by  its  own  motion  was 
an  improper  and  violent  use  of  its  privilege, 
and  this  method  of  delivery  Is  denied  by 
the  jury's  answers  to  Interrogatories.  The 
use  of  the  sidewalk  for  the  purpose  of  de- 
livering its  merchandise  was  In  common 
with  a  similar  use  of  the  sidewalk  made 
by  a  number  of  other  persons.  The  defect 
in  the  sidewalk  was  not  a  result  of  any  af- 
firmative wrongful  act  on  the  part  of  appel- 
lant, but  was  the  result  of  the  continuous 
use  thereof  for  four  years  or  more  by  this ' 
appellant  and  others,  Indudlng  the  general 
public  walking  over  such  sidewalk,  which 
continuous  use  for  four  years  resulted  In 
the  defect  complained  of.  All  of  these  uses 
made  of  the  sidewalk  were  proper  and  le- 
gitimate, and  such  uses  produced  the  grad- 
ual wear  whldi  resulted  in  the  defect  com- 
plained of. 

The  duty  of  r^airlng  streets  and  side- 
walks is  upon  the  dty,  and  not  upon  the 
abutting  property  owners,  or  upon  the  per- 
sons using  such  streets  or  sidewalks  in  a  le- 
gitimate way  and  such  abutting  property 
owners  and  such  persons  so  using  the  street 
are  not  liable  to  a  person  Injured  by  reason 
of  the  defect  produced  by  such  uses,  unless 
such  uses  were  wrongful  and  unlawful.  City 
of  Elkhart  v.  Wlckwire,  87  Ind.  77 ;  Center- 
viUe  V.  Wood,  supra ;  (Sty  of  Bloomlogton  v. 
C  I.  &  L.  Co.,  supra. 

It  appears  by  the  answers  to  interroga- 
tories that  the  appellant  had  not  made  an 
improper  or  wrongful  use  of  the  sidewalk, 
and,  it  not  being  appellant's  duty  to  repair 
the  same,  appellant's  motion  for  judgment 
In  its  favor  ni>on  the  answers  to  Interroga- 
tories  should  have  been  sustained. 

The  judgment  is  reversed,  with  instruc- 
tions to  the  trial  court  to  sustain  appellant's 
mobon  for  Judgment  on  the  answers  to  in- 
terrogatories. 


Digitized  by 


Google 


724 


123  NOBTHEASTERN  BEPORTEB 


(Ind. 


<70  Ind.  App.  560) 
OASSIDT  T.  WARD  «t  aL     (No.  9902.) 

(AppeUate  Court  of  Indiana,  Division  No.  L 
Jnne  20.  1919.) 

1.  Appeai.  and  Ebbob  «=»757(1)— SPEcmcA- 
TioRs  or  Ebbob— SuTFiciENOT. 

Any  question  with  reference  to  action  of 
conrt  in  overruling  motion  to  modify  judgment 
has  heen  waived  by  appellant  by  failing  to  set 
out  said  motion  or  the  substance  thereof  in 
her  brief,  and  by  failing  to  state  any  specific 
point  thereon,  as  required  by  the  rules  govern- 
ing the  preparation  of  briefs. 

2.  Appeai.  and  Ebrob  ©=3l010(l)— Review— 
'  Decisions  Sustained  by  Coupetent  Evi- 
dence. 

Decision  of  trial  conrt  as  to  priority  of  liens 
must  be  sustained  if  supported  in  its  material 
aspects  by  any  competent  evidence,  although 
there  may  be  other  evidence  from  which  a  differ- 
ent conclusion  might  have  been  reached. 

8.  Evidence  «=>414— Mistake  nf  Date  op 
Instbument— Paboi.  Evidence. 
The  date  of  a  deed  or  mortgage  furnishes 
only  prima  fade  evidence  of  the  date  of  execu- 
tion, which  may  be  rebutted. 

4.  Deeds  «s>108— Mobtqaoes  «=9l08— Tncc 
OF  Taking  Effect— Execution. 
Deeds  and  mortgages  become  effective  from 
the  time  of  their  execution,  which  includes  their 
<lelivery  to  and  acceptance  by  the  grantee  or 
mortgagee. 

6.  Vendob  and  Pubchaskb  «=»266(8)— Ven- 
DOB's  Lien— Wafveb. 

Generally,  where  vendor  takes  a  mortgage 
for  the  unpaid  purchase  price,  be  waives  the 
implied  equitable  lien  which  he  would  other- 
wise iiave  as  security. 

^  Appeai.  and  Ebbob  «=>179(1)— Rstikw— 
Issues  Not  Raised  by  Pleadings. 
Where  plaintiff  appellant  does  not  allege 
that  she  has  a  vendor's  lien,  and  cross-com- 
plainant does  not  allege  such  issue,  but  alleges 
that  his  mortgage  is  senior  to  the  mortgage  of 
plaintiff,  no  issue  as  to  priority  of  vendor's  lien 
is  presented,  and  appellant's  contention  with 
reference  thereto  will  be  overruled. 

7.  Appeai.  and  Ebbob  i3=>S43(2)— Review- 
Questions  Not  Necessaby  to  Decision. 

The  role  involving  the  question  of  pre- 
flumption  of  payment  arising  from  the  accept- 
ance of  a  note  and  the  rule  involving  merger  of 
legal  and  equitable  liens  can  have  no  controlling 
influence  on  the  sole  question  presented,  name- 
ly, the  priority  of  liens  of  plaintitF  appellant 
and  cross-complainant  by  virtue  of  their  re- 
spective mortgages,  and  a  consideration  (^  the 
rules  is  unnecessary. 

Appeal  from  Glrcnit  Court,  Perry  County; 
Wm.  Ridley,  Judge. 

Action  by  Leona  M.  Cassldy  against  John 
F.  Ward  and  wife,  in  which  Adolph  Graves 
flled  a  cross-complaint  against  plaintiff  and 
the  Wards.   There  was  a  judgment  for  plain- 


tiff and  Graves  against  the  Wards,  the  mor^ 
gage  of  Graves  being  decreed  superior  to 
that  of  plaintiff.  PlaintlfTs  motions  to  modi- 
fy Judgment  and  for  nfew  trial  were  over- 
ruled, and  she  appeals.    Affirmed. 

Leo  H.  X^sher,  of  Huntlngburg,  John  W. 
Ewing.  of  New  Albany,  and  Edmund  S.  Lin- 
coln, of  Marion,  for  appellant 

Oscar  C.  Minor,  of  Cannelton,  for  ap- 
pellees. 

BATMAN,  0.  J.  Appellant  brought  this 
action  against  appellees  John  F.  Ward  and 
Marguerite  .Ward,  husband  and  wife,  on 
two  promissory  notes  of  $750  eadi,  executed 
by  said  John  F.  Ward,  and  secured  by  a 
mortgage  on  certain  real  estate  in  Perry 
county,  Ind.  The  complaint  Is  In  a  single 
paragraph  of  the  usual  form,  with  the  fol- 
lowing additional  averment:  That  said 
mortgage  "was  represented  to  be  a  first  mort- 
gage, and  was  to  be  dated  the  same  day 
hereof  as  said  notes,  but  the  date  was 
made  on  the  30th  day  of  August,  1910,  when 
said  date  should  have  been  the  27th  day 
of  August,  1010,  and  said  date  was  changed 
by  mistake."  Appellees  Ward  and  Ward 
answered  said  complaint  by  a  general  denlaL 
Appellee  Adolph  Graves  was  admitted  aa 
a  party  defendant  on  his  own  application, 
and  answered  appellant's  complaint  by  a 
general  denial.  He  also  flled  a  cross-com- 
plaint against  appellant  and  his  coappellees, 
by  which  he  sought  to  recover  a  Judgment 
against  his  coappellees,  Ward  and  Ward,  on 
a  promissory  note  for  |1,600,  and  to  fore- 
close a  mortgage  on  the  same  real  estate 
described  in  plaintiff's  complaint,  alleged  to 
have  been  given  to  secure  said  note.  Said 
cross-complaint  alleges  that  the  mortgage  de- 
scribed therein  was  senior  to  appellant's  said 
mortgage,  and  asked  that  it  be  so  decreed. 
Appellant  answered  said  cross-complaint  by  a 
general  denial.  Trial  was  had  by  the  court, 
resulting  in  Judgments  against  appellees 
Ward  and  Ward,  in  favor  of  appellant  and 
appellee  Graves,  on  their  respective  notes,  the 
foreclosure  of  their  respective  mortgagea« 
and  an  order  for  the  sale  of  the  real  estate 
in  satisfaction  of  said  Judgments ;  the  mort- 
gage of  appellee  Graves  being  decreed  to 
be  superior  to  the  mortgage  of  appellant. 
Appellant  filed  a  motion  to  modify  the  Judg- 
ment, and  also  filed  a  motion  for  a  new 
trial,  botli  of  which  were  overruled,  and  has 
assigned  the  action  of  the  court  In  over- 
ruling her  said  motions  as  the  errors  on 
wliich  she  relies  for  reversal. 

[1]  Any  question  with  reference  to  the 
action  of  the  court  in  overruling  the  motion 
to  modify  tlie  Judgment  has  been  waived 
by  appellant,  by  failing  to  set  out  said  mo- 
tion, or  the  substance  thereof,  in  her  brief, 
and  by  failing  •to  state  any  spectflc  point 
thereon,  as  required  by  the  rules  governing 
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the  prepartitlon  of  brlefii  U.  Rntnley  Ck>. 
T.  Major  a»17)  115  N.  B.  887;  Robblns  v. 
Bank,  etc.  (Sup.  1917)  117  N.  B.  562;  Clifton 
V.  McMalna  aWO)  184  Ind.  539,  111  N.  E. 
801. 

[2]  Ttxe  sole  question  presented  by  this  ap- 
peal relates  to  the  priority  of  the  liens  held 
by  appellant  and  appellee  Graves  on  the  real 
estate  described  by  virtue  of  their  respective 
mortgages.  In  considering  this  qnestion,  it 
should  be  borne  in  mind  that,  under  the 
rules  governing  appeals,  the  decision  of 
the  trial  court  must  be  sustained,  if  it  is 
supported  in  its  material  aspects  by  any 
competent  evidence,  although  there  may 
be  other  evidence  from  which  a  different 
conclusion  might  have  been  reached.  Pub* 
lie  Utilities  Co.  V.  Handorf  (1916)  186  Ind. 
254,  112  N.  E.  775;  ElUot  v.  Elliot  (ISIS)  61 
Ind.  App.  209,  111  N.  E.  813;  Toledo,  etc., 
R.  Co.  V.  Mllner  (1916)  62  Ind.  App.  206,  110 
N.  E.  766;  Caldwell  v.  Dish  (1915)  184 
Ind.  726,  112  N.  E.  618,  Ann.  Cas.  1918B,  68; 
Trout  V.  Woodward  a916)  U4  N.  B.  467. 

The  evidence  Is  contradictory  In  some  par- 
ticulars, and  In  others  not  entirely  clear; 
but  there  is  some  material  evidence  which 
reasonably  tends  to  establish  the  following 
facts:  That  appellant  sold  the  real  estate 
in  question  to  ai>pellee  John  V.  Ward  in 
August,  1910,  for  ^,000,  one-half  of  which 
yr&a  to  be  paid  in  cash,  and  the  remainder 
to  be  evidenced  by  notes,  secured  by  a  mort- 
gage thereon;  that,  for  the  purpose  of  se- 
curing the  money  with  which  to  make  said 
cash  payment,  said  Ward  called  on  appellee 
Graves  and  arranged  for  a  loan  of  $1,600 
-and  agreed  to  give  him  a  mortgage  on  the 
land  in  question  to  secure  the  same ;  that  on 
August  27,  1910,  in  pursuance  of  said  ar- 
rangement,  Graves  gave  Ward  a  check  for 
«ald  suiD,  and  later  on  said  day  Ward,  in 
company  with  a  notary  public,  called  upon 
appellant  at  her  home  for  the  purpose  of 
consummating  the  purchase  of  said  real  es- 
tate; that,  while  there,  appellant,  who  was 
a  widow,  signed,  acknowledged,  and  deliv- 
ered to  Ward  a  deed  therefor,  and  Ward  gave 
to  her,  as  the  cash  payment  agreed  upon,  the 
check  for  $1,500,  whidi  he  had  obtained  from 
Graves  for  that  purpose,  and  also  delivered 
to  her  the  two  notes  In  suit  of  $760  each, 
bearing  date  of  August  27,  1910,  to  evidence 
the.  balance  due  her  for  said  real  estate;  that, 
on  the  same  occasion,  the  notary  public  pre- 
pared, and  Ward  signed,  a  mortgage  on  the 
real  estate  in  question  to  secure  said  two 
notes,  being  the  mortgage  described  tn  ap- 
pellant's complaint;  that,  as  the  wife  of 
said  Ward  was  not  present  to  sign  and  ac- 
knowledge the  mortgage,  it  was  not  delivered 
to  appellant  at  that  time,  but  was  taken 
■  away  for  the  purpose  of  obtaining  the  signa- 
ture of  Ward's  wife  thereto;  that  later, 
on  the  same  day.  Ward  and  the  notary  pub- 
lic went  to  the  place  of  business  of  appel- 
lee Graves  with  the  note  and  mortgage  de- 


scribed in  the  cross-complaint  duly  pre- 
pared, where  Ward  completed  their  execu- 
tion by  delivering  the  same  to  Graves  by 
whom  they  were  then  acc^ted;  that  said 
note  and  mortgage  each  bore  the  date  of 
August  27,  1910,  and,  at  the  time  Graves  ac- 
cepted the  same,  he  knew  that  one-half  of 
the  purchase  money  for  said  real  estate  had 
not  been  paid;  that  subsequently  on  Au- 
gust 30,  1910,  the  mortgage  described  in  ap- 
pellant's complaint  having  been  given  the 
date  last  named,  and  having  been  duly  sign- 
ed and  acknowledged  by  Ward  and  his  wife, 
was  delivered  to  appellant,  who  accepted 
the  same  as  security  for  the  two  $750  notes, 
which  Ward  had  theretofore  delivered  to 
her  on  August  27,  1910,  to  evidence  the  l>al- 
ance  of  the  purchase  price  of  said  land; 
that  the  said  mortgage  of  appellee  Graves 
was  duly  recorded  in  the  office  of  the  re- 
corder of  Perry  county,  Ind.,  on  August  30, 
1910,  and  the  said  mortgage  of  appellant  was 
BO  recorded  on  September  2,  1910. 

[3, 4]  It  will  be  observed  that  appellant 
has  alleged  in  her  complaint  that  her  mort- 
gage should  Itave  been  dated  August  27, 
1910,  and  that  It  bore  the  date  of  August  30, 
1910  by  mlstalce.  The  fact  that  such  a  mis- 
take was  made,  if  it  be  a  fact,  did  not  af- 
fect appellant's  rights,  as  the  date  of  a 
deed  or  mortgage  only  furnishes  prima  facie 
evidence  of  the  date  of  its  execution,  which 
may  be  rebutted.  Guyer  v  Union  Trust  Co. 
(1913)  66  Ind.  App.  472,  104  N.  E.  82.  In  this 
case  the  evidence,  outside  of  the  dates  which 
the  mortgages  in  qnestion  bear,  tends  strong- 
ly to  show  that  the  mortgage  of  appellee 
Graves  was  delivered  to,  and  accepted  by, 
him,  prior  to  the  day  on  which  appellant's 
mortgage  was  delivered  to  her.  It  Is  well 
settled  that  Instruments,  such  as  deeds  and 
mortgages,  become  effective  from  the  time  of 
their  execution,  which  includes  their  deliv- 
ery to,  and  acceptance  by,  the  grantee  or 
mortgagee.  Hoadley  v.  Hadley  (1874)  48 
Ind.  452;  Kmtslnger  v.  Brown  (1880)  72 
Ind.  466;  Sims  t.  Smith  (ISSS)  99  Ind.  469, 
60  Am.  Rep.  90;  John-  Stiillito  Co.  v.  Mc- 
Connell  (1891)  130  Ind.  41,  26  N.  B.  832;  Mc- 
Oolley  V.  Binkley  (1919)  121  N.  E.  847  Ap- 
plying this  well-settled  rule  to  the  facts 
which  the  evidence  In  this  case  tends  to  es- 
tablish, as  stated  above,  it  is  clear  that  the 
mortgage  of  appellee  Graves  was  executed 
and  became  effective  prior  to  that  of  ap- 
pellant But  appellant  contends  that,  al- 
though the  mortgage  of  appellee  Graves 
may  have  been  executed  and  become  effective 
prior  to  her  mortgage,  nevertheless  it  should 
not  liave  been  decreed  to  be  senior  thereto. 
In  support  of  this,  she  calls  our  attention 
to  the  fact  that  all  of  the  notes  in  suit  are 
dated  August  27, 1910 ;  that  her  notes  mature 
five  years  after  date,  while  the  note  of  ap- 
pellee Graves  does  not  mature  until  six  years 
after  date,  and  cites  certain  decisions  of  this 
state  which  hold  that  a  mortgage  given  to 
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secure  the  payment  of  Beveral  notes,  payable 
at  -different  times,  mnst  be  considered  as 
If  there  were  as  many,  different  snccesslTe 
mortgages  as  there  are  notes,  and  the  bolder 
of  the  note  first  maturing  will  be  considered 
as  having  priority,  and  the  holder  or  holders 
of  the  remaining  notes  will  come  in  in  the 
same  order  in  which  said  notes  mature.  It 
mnst  be  apparent,  however,  that  this  rule 
can  have  no  application  to  a  case  like  the 
one  at  bar,  where  the  several  notes  in- 
volved are  secured  by  different  mortgages, 
executed  on  different  dates. 

Appellant  also  cites  the  doctrine  of  in- 
staiitaneous  seizin,  which  has  been  applied 
for  the  purpose  of  preserving  the  priority 
of  a  purchase-money  mortgage,  executed  at 
the  time  the  vendor  parts  with  his  title  to  the 
real  estate  covered  thereby,  as  against  a 
mortgage  thereon  executed  by  the  vendee 
prior  thereto.  Again  It  must  be  apparent 
that  this  doctrine  can  have  no  application 
under  the  facts  of  this  case,  as  the  uncon- 
tradicted evidence  shows  that  appellant's 
mortgage  on  the  real  estate  in  question  Was 
not  executed  at  the  time  she  delivered  her 
deed  to  said  real  estate  to  appellee  John  P. 
Ward. 

[6]  It  is  further  contended  by  appellant 
that  she  had  a  vendor's  lien  on  the  real  es- 
tate In  question,  as  security  for  her  two 
notes  of  $750  each ;  that  her  acceptance  of  a 
mortgage  on  the  real  estate  to  secure  the 
same  did  not  constitute  a  waiver  of  her 
said  vendor's  lien;  and  that,  by  reason  of 
that  fact,  the  court  erred  In  its  decree  with 
refermce  to  the  priority  of  the  mortgages 
in  suit.  As  pertinent  to  this  question.  It 
should  be  noted  that,  as  a  general  rule, 
where  the  vendor  of  land  takes  a  mortgage 
thereon  to  secure  the  unpaid  purchase  price 
therefor,  or  a  iiart  thereof,  he  thereby  waives 
the  implied  equitable  lien,  which  he  would 
otherwise  have  as  security  for  its  payment. 
Harris  v.  Harland  (1860)  14  Ind.  439;  Mat' 
tix  V.  Weand  a862)  19  Ind.  161 ;  Wilson  v. 
Hunter  (1868)  80  Ind.  466;  Fouch  ▼.  Wil- 
son (1877)  60  Ind.  64,  28  Am.  Bep.  661; 
Anderson  v.  Donnell  (1879)  66  Ind.  150; 
Richards  v.  HcPherson  (1881)  74  Ind.  168; 
Bobbins  v  IfasteUer  (1896)  147  Ind.  122, 
46  N.  B.  330.  As  said  by  the  court  In  the 
case  first  above  dted,  on  page  440  of  14  Ind.: 

"By  taking  a  mortgage  to  secure  the  unpaid 
purchase  money,  the  Vendor  waived  the  im- 
plied equitable  lien  which  he  otherwise  might 
have -had  for  the  payment  thereof,  and  created 
an  express  lien.  Although  the  implied  and  ex- 
press liens  are  both  intended  to  effect  the  same 
purpose,  and  both  on  the  same  property,  yet 
they  are  in  their  nature  so  different  that  they 
rannot  both  exist  as  to  the  same  object,  at  the 
same  time,  and  for  the  same  purpose,  because 


they  are  inconsistent  One  Is  a  mere  equity, 
based  upon  the  idea  that  the  vendee  holds  the 
legal  estate  in  trust  for  the  payment  of  the 
vendor.  The  other  puts  the  legid  title  in  the 
vendor  and  makes  him  the  trustee— destroys,  or 
at  least  merges,  the  implied  lien,  by  creating 
the  express  Hen,  and  throwing  the  trust  on  the 
vendor,  tiie  mortgagee." 

It  has  also  been  held  that  when  a  Ten- 
dor's  lien  has  once  been  waived  It  cannot  be 
revived.  Mattlx  v.  Weand,  supra;  Bichards 
V.  McPherson,  supra ;  Nutter  v.  Fouch  (1882) 
86  Ind.  451;  Buffalo,  etc..  Quarries  Co.  t. 
Davis  (1909)  45  Ind.  App.  116,  90  N.  IX  827. 

[6]  Appellant  has  cited  a  number  of  cases 
in  this  state  which  she  insists  conflict  with 
the  rule  first  above  stated  on  the  question  of 
waiver ;  but  an  examination  .of  these  cases 
discloses  that  any  apparent  conflict  may  be 
readily  explained  from  the  particular  facts 
and  circumstances  involved.  But  It  is 
unnecessary  to  resort  to  this  rule  In  order 
to  sustain  the  decision  of  the  trial  court, 
as,  under  Oie  issues  in  this  case,  no  question 
can  properly  arise  as  to  the  priority  between 
the  mortgage  of  appellee  Oraves  and  ail 
implied  equitable  lien  for  the  unpaid  pur- 
chase money  In  favor  of  appellant  An  ex- 
amination of  the  complaint  discloses  that 
she  does  not  allege  that  she  has  a  vendor's 
lien  on  the  real  estate,  and  ask  that  it  be 
enforced.  Appellee  Oraves  by  his  cross-com- 
plaint does  not  present  any  such  issue,  but 
alleges  that  his  mortgage  is  senior  to  the 
mortgage  of  appellant  which  is  met  wlQi 
an  answer  of  general  denial  Thus  an  issue 
of  priority  between  the  two  mortgages  was 
clearly  made,  and,  as  no  other  issue  of  prior- 
ity was  tendered,  the  correctness  of  the 
court's  ruling  must  be  determined  in  the 
light  of  such  Issue,  and  not  in  the  light  of 
an  Issue  that  might  have  been  tendered. 
Under  this  state  of  the  record,  we  are  forced 
to  conclude  that  appellant's  contention  wltti 
referoice  to  the  existence  of  a  vendor's  lien 
In  her  favor  Is  outside  of  the  issues  pre- 
sented and  determined  in  the  trial  court 
Hull  V.  Mechanic's  Building,  etc.,  Ass'n 
(1914)  66  Ind.  App.  449,  105  N.  B.  673. 

[7]  Appellant  has  also  discussed  the  rule 
involving  the  question  of  presumption  of 
payment  arising  from  the  acceptance  of  a 
note  governed  by  the  law  merchant  and 
also  a  rule  Involving  the  merger  of  legal 
and  equitable  liens;  but,  as  these  rules  can 
have  no  controlling  Influence  on  the  sole 
question  presented  for  our  determination  on 
this  appeal,  their  consideration  Is  unneces- 
sary. For  the  reasons  stated,  we  condnde 
that  the  court  did  not  err  In  overruling  aiv- 
pellant's  motion  for  a  new  trlaL 

Judgment  affirmed. 
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KING  PIANO  CO.  ▼.  BKANT,     (No.  9826.) 

(Appellate  Court  ot  Indiana,  Divirion  No.  2. 
June  26,  1919.) 

1.  Apfeal  and  Ebsob  ®=3386(1)— Tkbm  Tmx 
Appeal. 

Appeal  will  not  ^e  diBmissed  on  appellee's 
motion  on  the  ground  that,  on  oyerrnling  of 
appellant's  motion  for  new  trial,  no  time  was 
fixed  by  the  trial  court  in  which  to  file  an  ap- 
peal bond,  and  that  no  surety  was  named  or  in- 
dicated by  the  court  at  that  time,  where  the 
record  shows  that,  when  motion  for  new  trial 
was  overruled,  appellant  reserved  an  exception, 
and  prayed  and  was  granted  an  appeal,  and 
that,  on  a  later  day  in  the  same  term,  the  court 
approved  and  filed  an  appeal  bond  tendered  by 
appellant.  ' 

2.  Appeal  and  Ebrob  iS=s>766— Bsisr. 

Where  ^ere  has  been  a  good-faith  effort 
made  by>  appellant  in  his  brief  to  comply  with 
the  appellate  court's  rules,  and  to  group  th^ 
points  and  authorities  bearing  on  the  trial 
court's  action  in  overruling  bis  motion  for  new 
trial,  the  appeal  will  be  determined  on  its  mer- 
its. 

3.  Appeal  and  Ebbob  <&=>1002— Jttbt  Vbb- 

DICT— OONFLICTlNa    EVIDENCE. 

Where  the  evidence,  although  conflicting, 
supports  the  verdict  of  the  jury,  the  verdict 
will  not  be  disturbed  on  appeaL 

Appeal  from  Superior  Court,  Marion  Coun- 
ty ;  W.  W.  Thornton,  Judge. 

Action  by  the  King  Piano  Company  against 
Carrie  Brant  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

James  E.  White,  of  Bichmond,  and  Lloyd 
D.  Claycombe,  of  Indianapolis,  for  appellant. 

Wilson  S.  Doan  and  James  C.  Mathews, 
both  of  Indianapolis,  for  appellee. 


McMAHAN,  J.  This  was  an  action  In  re- 
plevin, brought  by  appellant  to  recover  the 
possession  of  a  piano,  alleged  to  be  the  prop- 
erty of  appellant  and  unlawfully  detained  by 
appellee.  There  was  an  answer  of  general 
denial,  a  trial  by  jury,  and  a  verdict  for  ap- 
pellee. Appellant  filed  a  motion  for  a  new 
trial;  the  only  specifications  not  waived 
being  that  the  verdict  of  the  Jury  Is  (1)  not 
sustained  by  soffldent  evidence,  and  (2)  con- 
trary to  law.  The  <M»ly  assignment  of  er- 
ror presenting  any  question  for  onr  consid- 
eration Is  the  fourth,  which  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial.    This  is  a  term  time  appeal. 

[1]  Appellee  has  filed  a  motion  to  dismiss 
the  appeal,  and  says  that,  on  the  overruling 
of  the  motion  for  a  new  trial,  no  time  was 
fixed  by  the  trial  court  In  which  to  file  an 
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appeal  bond,  and  that  no  snrety  was  named 
or  indicated  by  the  conrt  at  that  time.  The 
record  shows  that,  when  the  motion  for  a 
new  trial  was  overruled,  the  appellant  re- 
served an  exception  and  prayed  an  appeal  to 
this  court.  Which  was  granted,  and  that  on 
a  later  day  In  the  same  term  the  court  ap- 
proved and  filed  an  appeal  bond  tendered  by 
appellant  The  bond,  having  been  approved 
by  the  court  and  filed  at  the  same  term  ^t 
'which  the  motion  for  a  new  trial  was  over- 
ruled, is  sufficient 

[2]  It  Is  claimed  by  appellee  that  the  first 
three  assignments  of  error  are  not  proper  as- 
signments and  present  no  question  for  our 
determination,  but  the  fourth  assignment 
that  the  court  erred  In  overruling  the  motion 
for  a  new  trial.  Is  properly  assigned.  Ap- 
pellee, however,  insists  l^at  appellant  in  the 
preparation  of  Its  brief,  has  failed  to  apply 
spedflcally  the  points  and  propositions  of 
law  to  any  of  the  aAeged  errors,  and  that 
the  action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial  is  therefore  waived. 
While  appellant's  brief  ma-y  not  be  a  model 
to  follow,  there  has  been  a  good-faith  ef- 
fort made  to  comply  with  the  rules  of  this 
court  and  to  group  the  points  and  authori- 
ties bearing  on  the  action  of  the  court  In 
overruling  the  motion  for  a  new  trial. 
Where  this  has  been  done,  we  will  deter- 
mine an  appeal  on  Its  merits.  The  motion 
to  dismiss  Is  overruled. 

[S]  The  appellant  contends  that  the  ver- 
dict of  the  jury  Is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law,  and 
that  the  court  erred  In  refusing  to  direct  a 
verdict  for  appellant  There  was  a  sharp 
confilct  In  the  evidence.  Appellee  purchased 
the  piano  in  controversy  from  appellant  on  a 
contract  which  provided  that  the  title  should 
remain  In  appellant  until  the  full  purchase 
price  was  paid.  Appellant  contended  that 
appellee  still  owed  a  considerable  part  of 
the  purchase  price,  while  appellee  contended 
that  the  purchase  price  had  beoi  paid  In 
full,  and  that  nothing  was  due  and  owing  ap- 
pellant. This  was  the  only  question  in  dis- 
pute between  the  parties.  The  evidence  was 
conflicting  on  this  question,  and  It  was  the 
province  of  the  Jury  to  weigh  the  evidence, 
and  to  render  such  a  verdict  as  In  their  judg- 
ment was  proper  under  the  evidence.  There 
was  evidence  to  support  the  verdict  of  the 
jury,  and,  such  being  the  case,  we  cannot  dis- 
turb their  verdict.  There  Is  no  ground  for 
the  contention  that  the  verdict  is  contrary 
to  law.  The  only  objection  which  appellant 
actually  makes  is  that  the  verdict  is  not  sup- 
ported by  the  evidence. 

There  was  no  error  In  the  action  of  the 
court  in  refusing  to  direct  a  verdict  for  ap- 
pellant It  would  have  been  reversible  er- 
ror for  the  court  to  have  done  so. 

Judgment  affirmed. 
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(71  Ind.  App.  1) 

KING  T.  HABTLBT.     (No.  9880.) 

(Appellate  Court  of  Indiana,  DiTision  No.  2. 
Jnne  26, 1919.) 

1.  Al>PBAI.  AHD  EbBOB  «s»1011(1)— ReTIEW— 

B^mDINaB. 
In  an  action  for  partition,  findings  of  fact 
by  the  trial  court  will  not  be  disturbed  on  ap- 
peal, where  the  evidence  is  conflicting,  unless 
the  decision  is  contrary  to  law. 

2.  Fbaudb,  Statutk  or  «=>129(12)  —  Aobkb- 

lOCNTB  TO  PTTBCHASE  LaND— POSSESSION. 

Possession  of  land  by  a  tenant  in  common, 
who  orally  agreed  to  purchase  the  interest  of  a 
cotenant,  is  not  such  possession  as  will  take  the 
case  out  of  the  statute  of  frauds,  for  there  was 
no  change  in  possession  under  the  contract. 

8.  Tenanct  in  CoM]tfON  €=:3l3— Possession. 

The  possession  of  one  tenant  in  common  ia 
the  possession  of  aU. 

4.  Pbauds,  Statcth!  ot  «=5l29(5)  —  Aobeb- 
liBNTs  TO  Land  —  Payment  of  Pubcbasx 
Pbice. 
Payment  of  the  purchase  price  is  not  suffi- 
cient part  performance  to  take  out  of  the  stat- 
ute of  frauds  a  parol  contract  for  the  convey- 
ance of  land. 

Si,  Fbauds,  Statute  ot  «=>141— Aqbeement— 
Pabthton. 
An  action  by  a  tenant  in  common  for  parti- 
tion of  the  property  cannot  be  defeated  by  proof 
that  such  tenant  orally  agreed  to  sell  her  in- 
terest to  a  cotenant  in  possession  and  received 
compensation;  the  parol  contract  which  could 
not  be  specifically  enforced  because  of  the  stat- 
ute of  frauds  not  being  available  as  a  defense. 

Appeal  from  Ripley  Circuit  Court,  Ripley 
County ;  Robert  A.  Crelgmile,  Judge. 

Action  by  Grace  M.  King  against  Tlieoph- 
llus  R.  Hartley,  who  filed  a  cross-complaint 
From  a  judgment  for  defendant  on  bis  cross- 
complaint,  plaintiff  appeals.  Reversed,  with 
.instructions  to  sustain  plaintiff's  motion 
for  new  trial. 

Brands  M.  Thompson,  of  Versailles, 
Thomas  E.  Willson,  of  Osgood,  and  Romney 
L.  Willson  and  Russell  Willson,  both  of 
Indianapolis,  for  appellant. 

James  H.  Connelley,  of  Milan,  and  Korbly 
ft  New,  of  Indianapolis,  for  appellee. 

McMAHAN,  J.  Appellant  commenced 
this  action  for  partition  of  certain  real  es- 
tate. According  to  the  allegations  of  the  com- 
plaint, Sarah  £.  Hartley  died  intestate  in 
1885,  the  owner  of  the  real  estate  in  contro- 
versy, and  left  as  her  sole  and  only  heirs  the 
appellee,  TheophUus  R.  Hartley  and  certain 
named  ddldren.  Including  appellant.  Some 
of  the  children  had  conveyed  their  interest  in 
the  real  estate  to  their  father,  TheophUus, 
and  all  who  had  not  so  conveyed  were  made 


defendants.  The  appelle<r  filed  an  answer  in 
four  paragraphs;  the  first  was  a  general 
denial,  demurrers  were  sustained  to  the  sec- 
ond and  fourth,  and  the  third  alleged  that 
appellant  had  agreed  to  sell  her  interest  in 
said  real  estate  to  appellee  by  an  agreement 
entered  Into  in  1904 ;  that  thereafter  appellee 
fully  paid  appellant  the  agreed  price,  and  that 
appellee  since  said  agreement  was  entered 
into  has  had  esclusive  possesion  of  appel- 
lant's Interest  in  said  real  estate,  and,  rely- 
ing on  said  agreement,  appellee  had  made 
valuable  improvements  upon  said  real  estate. 

The  appellee  also  filed  a  cross-complaint 
to  quiet  his  title  to  the  whole  of  the  real 
esta>te  described  in  appellant's  complaint 
against  the  appellant,  alleging  that  Sarah  E. 
Hartley  died  the  owner  of  the  said  real  es- 
tate, and  that  appellee,  appellant,  and  the 
other  children  as  set  out  In  the  complaint 
were  her  only  heirs. 

It  is  then  alleged  that  appellant  agreed  to 
sell  her  Interest  in  said  real  estate  to  appel- 
lee, that  he  paid  her  In  full,  and  entered  into 
possession  and  improved  the  same  substan- 
tially as  set  out  in  the  third  paragraph  of 
answer.  Appellant  filed  demurrers  to  the 
third  paragraph  of  answer  and  to  the  cross- 
complaint,  which  were  overruled  and  ex- 
ception saved.  Appellant  filed  a  general  de- 
nial to  the  third  paragraph  of  answer,  and 
also  to  tbe  cross-complaint.  The  cause  was 
tried  by  the  court  There  was  a  finding 
against  appellant  on  her  complaint  and  in 
favor  of  appellee  on  his  cross-complaint ;  that 
his  title  to  the  whole  of  said  real  estate 
should  be  quieted  In  him,  and  a  decree  was 
rendered  accordingly. 

Appellant  filed  a  moti<ni  for  a  new  trial, 
which  was  overruled  and  exception  saved. 
The  motion  for  a  new  trial  (^mllenges  that  de- 
cision of  the  court  on  the  grounds  that  it  is 
not  sustained  by  sufficient  evidence  and  Is 
contrary  to  law. 

The  evidence  shows  without  conflict  that 
Sarah  E.  Hartley  died  intestate  In  1885,  the 
owner  of  a  56-acre  farm  in  Ripley  county, 
and  left  as  her  sole  heirs  the  appellee,  who 
was  her  husband,  and  five  children,  of  whom 
appellant  was  one.  All  of  said  children  ex- 
cept appellant  conveyed  all  their  interest  in 
said  real  estate  to  appellee  before  the  com- 
mencement of  this  action.  Appellant  was 
between  2  and  3  years  old  when  her  mother 
died.  The  appellee  and  his  five  children  lived 
together  on  the  farm  after  the  death  of  his 
wife.  Appellant  left  home  in  1900  and  went 
to  Cincinnati,  and  never  thereafter  made 
her  home  with  her  father  on  the  farm,  al- 
though She  returned  there  for  short  visits, 
during  which  she  stayed  with  her  brothers 
and  sisters.  After  the  death  of  his  wife  ap- 
pellee took  the  active  charge  and  control  of 
the  farm,  which,  when  this  action  was  begun, 
was  worth  about  $6,000. 
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The  evidence  relative  to  Oie  aneged  agree- 
mesat  of  appellant  to  convey  her  Interest  In 
the  real  estate  to  appellee  la  conflicting.  Ap- 
pellant denies  that  she  ever  made  such  an 
agreement,  while  appellee  testified  that  on 
December  31, 1903,  he  talked  to  appellant  con- 
cerning the  purchase  of  her  Interest  in  the 
farm;  that  she  was  21  years  old  that  day; 
that  she  said  she  wonld  let  him  have  her 
share  of  the  place,  and  thought  she  should 
have  $200  for  It,  which  was  what  the  other 
children  were  getting  for  their  Interests.  He 
then  gave  her  $10,  sent  her  $40  when  she  was 
In  a  hospital  in  Cincinnati  and  wrote^  asking 
him  for  money,  and  sent  her  $20  In  August, 
1904,  when  She  got  married,  telling  her  he 
would  send  more  when  she  made  the  deed, 
but  she  did  not  do  so.  He  sent  her  $50  in 
September,  1904,  and  paid  her  $15  when  her 
husband  got  hurt,  and  sent  her  $5  in  Decem- 
ber, 1904,  saying  this  was  the  last  payment 
he  wonld  make  until  he  got  the  deed.  She 
afterwards  moved  to  Osgood,  and  said  she 
would  make  the  deed  but  never  did  so,  al- 
though he  paid  her  the  rest  In  a  range  and 
other  utensils.  He  has  put  $200  worth  of 
Improvements  on  the  land,  and  has  paid  off 
a  $400  mortgage  on  the  farm.  Appellant  has 
lived  near  the  farm,  and  has  never  said  any- 
thing to  him  about  having  an  interest  In  the 
land,  although  he  has  been  In  possession  of 
the  land  ever  since,  and  has  paid  each  of  the 
other  children  $200  for  their  Interests.  The 
day  she  was  21  she  said: 

"Papa,  you  ^ve  me  the  money,  and  I  will 
make  you  the  deed  when  I  come  out  some  time." 

[1]  "Where  the  evidence  is  conflicting,  this 
court  will  not  disturb  the  decision  of  the 
trial  court,  unless  the  decision  is  contrary  to 
law.  Assuming,  then,  that  the  facts  are  as 
testified  to  by  appellee,  we  vrill  proceed  to 
ascertain  whether  the  decision  of  the  court 
Is  contrary  to  law. 

[2, 3]  Appellant  contends  that  one  who 
eeeks  to  hold  another  to  an  oral  agreement 
for  the  sale  of  real  estate,  in  the  face  of  the 
statute  of  frauds,  must  show  possession  un- 
der the  contract ;  that  where  the  parties  to 
such  an  agreement  are  tenants  in  common 
there  can  be  no  taking  possession  under  the 
contract  so  as  to  take  It  out  of  the  statute, 
as  the  possession  by  one  tenant  in  common 
Is  the  possession  of  alL 

In  the  case  of  Waymire  v.  Waymire,  141 
Ind.  164,  40  N.  E.  623,  the  court  said: 

"The  contract  being  by  parol,  and  for  the 
purchase  of  real  estate,  it  is  dearly  within  the 
statute  of  frauds.  In  order  to  take  it  out  of 
the  statute  it  must  be  alleged  that  the  posses- 
sion was  taken  under  the  contract.  It  is  not 
enough  that  poaaession  was  taken;  It  must  be 
taken  under  the  verbal  contract,  and  pursuant 
to  its  conditions.  •  •  •  The  averment  on 
that  point  in  the  first  paragraph  is,  'and  went 
into  possession  of  the  same,'  and  in  the  third 
paragraph  is,  that  he  immediately  moved  upon. 
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and  cleared  up,  put  buildings  upon,  and  other 
valuable  and  lasting  Improvements  upon  said 
land.'  These  aTerments  fall  very  far  short  of 
alleging'  that  appellant  took  possession  of  the 
land  under  or  pursuant  to  the  terms  of  the  con- 
tract •  •  •  It  is  true,  further  on  in  the  first 
paragraph,  it  is  averred  that  he  'has  remained 
in  possession  of  said  real  estate  under  said  pur- 
chase ever  since  1878.'  Bat  a  mere  remaining 
in  possession  under  the  terms  of  a  parol  contract 
of  purchase  of  land  is  not  sufiScient  to  take  the 
contract  out  of  the  statute  of  frauds.  The  pos- 
session must  be  taken  or  delivered  under  or 
pursuant  to  the  terms  of  the  verbal  contract  or 
purchase  to  take  the  case  ont  of  the  operation 
of  the  statute  of  frauds." 

In  Carlisle  v.  Brennan,  67  Ind.  12,  the 
defendant  sought  by  cross-complaint  to  en- 
force qpeclflc  performance  of  a  parol  con- 
tract for  the  conveyance  of  land.  The  cross- 
complainant  was  In  possession  of  the  land  at 
the  time  the  alleged  contract  was  mada  She 
paid  the  contract  price  relying  on  a  parol  con- 
tract   But  the  court  says: 

"There  was  no  change  in  the  possession  of  the 
real  estate,  no  giving  or  taking  possession  there- 
of, under  or  pursuant  to  the  alleged  agreement  or 
contract  of  sale.  No  change  of  possession  was 
alleged;  and,  indeed,  we  think  that  the  allega- 
tions of  the  cross-complaint  affirmatively  show 
that  there  was,  in  fact,  no  change  off  possessioB 
consequent  upon,  or  pursuant  to,  such  alleged 
agreement  or  contract  of  sale.  FV)r,  as  we  have 
seen,  it  was  alleged  in  her  cross-complaint  that , 
the  appellee  Ellen  Brennan  was  in  the  posses- 
sion of  the  real  estate,  when  the  appellant 
agreed  to  and  contracted  to  aell  her  the  prop- 
erty. 

"It  follows,  therefore,  that  the  only  part  per- 
formance, if  such  it  can  be  called,  of  the  alleged 
agreement  or  contract  of  sale  by  the  appellee 
Bllen  Brennan  was  the  naked  payment  of  the 
sums  of  money,  which  were  to  be  paid  by  her, 
as  she  alleged,  as  the  purchase  money  of  the  real 
estate  in  controversy.  Says  Mr.  Browne,  in  his 
treatise  on  the  Constmction  of  the  Statute  of 
Frauds,  on  the  point  now  under  consideration: 
'And  now,  by  an  unbroken  current  of  authori- 
ties running  through  many  years,  it  is  settled 
too  firmly  for  question  that  payment,  even  to 
the  whole  amount  of  the  purchase  money,  is  not 
to  be  deemed  part  performance  so  as  to  justify 
a  court  of  equity  in  enforcing  the  contract.' 
Section  461. 

"This  is  the  law  in  this  state  on  the  question 
we  are  now  considering,  as  settled  and  declared 
by  a  number  of  the  decisions  of  this  court." 

See,  also,  Johns  v.  Johns,  67  Ind.  440. 
In  Pearson  v.  East,  36  Ind.  27.  It  was  said: 

"While  it  is  well  settled  that  the  taking  of 
possession  under  a  cmtract  of  purchase  of  real 
estate  is  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute  of  frauds,  it  is  equally 
well  settled  that  simply  to  remain  in  possession 
is  not  sufficient,  even  diough  the  purchase  mon- 
ey may  have  been  paid  and  improvememts 
made." 

In  Green  v.  Groves,  109  Ind.  619,  10  N.  B. 
401,  It  was  averred  In  the  complaint  that  at 


Digitized  by 


Google 


730 


128  NORTHBASTBBN  REPORTBB 


the  time  the  contract  was  made  and  ever 
stDce  until  the  institution  of  the  suit  the 
plaintiff  was  and  had  been  In  possession  of 
fhe  lots.    The  coart  said: 

"It  thus  appears  that  the  possession  was  not 
given  or  taken,  in  pursuance  or  by  reason  of  the 
contract  The  possession,  therefore,  was  not  a 
part  performance  of  the  contract,  so  as  to  take 
it  without  the  statute  of  frauds,  because  it  pre- 
ceded the  contract.  •  •  •  It  is  said  by  a 
standard  author:  "The  general  principle  is  that 
the  act  of  part  performance  must  hare  reference 
to  the  contract,  be  in  execution  of  it,  and  be  an 
act  whidi  would  be  prejudicial  to  the  party  seek- 
ing performance,  if  the  agreement  were  not  en- 
forced. The  act  performed  should  tend  to  show, 
not  only  that  there  has  been  an  agreement,  but 
also  to  throw  light  on-  the  nature  of  that  agree- 
ment, so  that  neither  the  fact  of  an  agreement, 
nor  even  the  nature  of  that  agreement,  rests  sole- 
ly upon  parol  evidence;  the  parol  evidence  be- 
ing auxiliary  to  the  proof  afforded  by  the  cir- 
cumstances of  the  case  itself.'  Waterman, 
Specific  Performance  of  Contracts,  §  261.  Nei- 
ther the  simple  payment  of  a  sum  of  money,  nor, 
•  what  is  equivalent,  payment  in  something  else, 
or  in  some  other  way,  nor  the  continuation  of 
possession,  existing  prior  to  the  alleged  contract, 
tends  to  throw  any  light  on  the  nature  of  the 
contract,  or  to  show  that  there  was  such  a 
contract" 

In  30  Ind.  App.  8T7,  64  N.  E.  928,  Riley  v. 
Haworth,  the  court  said : 

"The  payment  of  a  part  or  all  of  the  purchase 
money  is  not  such  a  part  performance  as  will 
take  a  parol  contract  for  the  sale  of  land  out 
of  the  statute.  *  •  *  It  is  said  that  the  im- 
portant acts  which  constitute  part  performance 
are  actual,  open  possession  of  the  land,  or  per- 
manent and  valuable  improvements  made  on  the 
land,  or  these  two  combined.  •  •  •  But  in 
order  that  possession  may  remove  the  case  from 
the  effects  of  the  statute,  there  must  be  an  open 
and  absolute  possession  taken  under  the  con- 
tract, and  with  a  view  to  its  performance.  The 
possession  must  be  yielded  by  one  party,  and 
accepted  by  the  other,  as  done  in  performance 
of  the  contract  If  possession  precedes  the  con- 
tract, or  if  the  contract  be  with  a  tenant  already 
in  possession,  and  who  continues  in  possession 
afterwards,  the  contract  is  within  the  statute, 
as  in  neither  case  was  there  a  change  of  posses- 
sion in  execution  of  the  contract" 

[4]  Payment  of  the  purchase  price  is  not 
sufficient  part  performance  to  take  the  cause 
out  of  the  operation  of  the  statute  of  frauds. 
Johnson  v.  Glancy,  4  Blackf.  94,  28  Am.  Dec. 
45;  Mather  v.  Scoles,  36  Ind.  6r  Suman  v. 
Sprlngate,  67  Ind.  123;  Green  y.  Groves,  su- 
pra ;  Riley  y.  Haworth,  supra. 


[C]  Appellee  practically  concedes  the  law 
to  be  as  hereinbefore  stated,  and  that  its 
application  would  defeat  an  c^ort  on  appel- 
lee's pArt  to  enforce  the  specific  perform- 
ance of  the  contract,  but  be  claims  the 
contract  can  be  used  as  a  matter  of  defense, 
even  though  it  cannot  be  used  as  a  basis  oC 
affirmative  action. 

In  Johnson  t.  Pontious,  118  Ind.  270,  20 
N.  E.  792,  the  appellee  defended  the  action, 
which  was  for  partition  upon  the  theory 
that  he  was  the  equitable  owner  of  the  land 
through  a  parol  contract  of  purchase  from 
his  cotenants.  He  claimed  to  have  made  a 
parol  contract  for  the  land,  to  have  entered 
Into  possession  under  the  contract,  and  to 
have  made  valuable  and  lasting  improvements 
thiereon.  The  court  held  that  the  appellee 
could  not  defeat  appellant's  right  to  a  parti- 
tion, by  showing  an  equitable  title,  saying: 

"Unless  there  was  a  contract,  possession  taken 
under  it,  and  a  payment  of  the  purchase  money, 
the  appellee  held  no  equitable  title,  and  could 
not  successfully  defend  the  action  on  the  ground 
of  equitable  ownership." 

It  is  clear  that  the  appellee  could  not, 
under  the  facts,  set  up  the  alleged  parol  con- 
tract for  the  purchase  of  appellant's  interest 
in  the  real  estate  as  a  defense. 

The  court  also  erred  In  entering  the  de- 
cree quieting  appellee's  title  to  the  real  es- 
tate in  controversy. 

Judgm^it  reversed,  with  instructions  to 
sustain  appellant's  motion  tor  a  new  trial. 


BOTTORFF  y.  BOTTORFF.     (No.  9938.) 

(Appellate  C!onrt  of  Indiana.    June  25,  1919.) 

Appeal  from  Circuit  Court,  Clark  Goon^; 
James  W.  Fortune,  Judge. 

Action  between  Birdcell  Bottorfl  and  Leona 
Bottorff.  From  the  judgment  rendered,  the 
former  appeals.  Transferred  to  Supreme  Court 
in  accordance  with  Bums'  Ann.  St  1914,  | 
1399. 

H.  Willard  Phipps  and  James  Lk  Bottorff, 
both  of  Jeffersonville,  for  appellant 

Geoi^e  0.  Kopp,  of  Jeffersonville,  and  James 
D.  Brmston,  of  Indianapolis,  for  appellee. 

PER  CURIAH.  This  cause  was  submitted 
to  the  entire  court;  and  for  the  failure  of  four 
judges  to  concur  in  a  result  the  cause  is  now 
hereby  transferred  to  the  Supreme  Court  la 
accordance  with  section  1399,  Bums  1914. 
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AIii:X>TT  V.  WILMINGTON  LIGHT  A  POWER  OO.  731 

(12t  N.E.) 

tried  the  case,  and  tbe  court  found  the  Is- 
sues for  the  appellee  and  entered  Judgment 
aceprfllngly.    This  appeal  followed. 

The  land  Involved  In  this  litigation  lies 
along  the  Kankakee  river,  In  the  city  of 
Wilmington.  The  river  at  this  point  runs 
slightly  west  of  north,  but  for  convenience 
we  shall  speak  of  It  as  If  It  ran  north 
through  said  dty.  The  premises  In  contro- 
versy were  described  in  the  declaration  as 
follows: 


<28S  III.  E41) 

AUJOTT  T,  WILMINGTON  LIGHT  &  POW- 
BROO.    (No.  12603.) 

(Supreme  Court  of  Illinois.     June  18,  1919.) 

1.  Watebs  and  Wateb  CkyuBSES  «=>8&— Riv- 

KB  AS  BOUNDABT. 

Grants  of  land  bordering  upon  a  river  give 
exclusive  right  and  title  to  the  grantee  to  the 
center  of  the  stream,  unless  by  the  terms  of  the 
grant  an  intention  is  clearly  shown  to  stop  at 
the  stream's  edge. 

2.  BOUNDABIES  ^=93(4)— RiVEB  AS  BOUNOABT 
— CONTBOL  AS  AGAINST  PlJiTS. 

Where  lots  were  described  as  water  lots  and 
public  plats  and  conveyances  having  reference 
to  them  indicated  an  intent  of  the  proprietors  to 
make  use  o^  them  as  Water  lots,  held  the  width 
of  the  lots  would  not  be  the  distances  marked 
on  the  plat,  but  would  be  limited  only  by  the 
channel  of  the  river  to  which  the  lots  were  ad- 
jacent at  the  time  of  the  plat 

8,  Watebs  and  Wateb  Ooubses  €=>98— Ms- 

ANDEBING  BT  GoVXBRKENT  SUBVETOBS— BT- 

FBOT  AS  Evidence. 
The  fact  that  the  channel  of  a  river  was 
meandered  tends  strongly  to  show  that  the  gov- 
ernment surveyors  considered   it  was   a  river 
channel  at  the  time  the  survey  was  made. 

4.  Ejectment  <S=>9(3)— Title. 

Plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title^  and  not  on  the  weak- 
ness of  his  adversary's. 

6.  Ejectuent  «=>85  — Pixadino— Vabianoe. 
In  view  of  Hurd's  Rev.  St.  1917,  c.  45,.  H 
10,  22,  in  ejectment  the  proof  most  correspond 
to  the  declaration. 

Appeal  from  CHrcolt  (Tonrt,  Will  County; 
Arthur  W.  De  Selm,  Judge. 

Action  by  William  Allott  against  the  WU- 
mlngton  Light  &  Power  Company.  From 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Robert  B.  Haley,  of  Joliet  (P.  a  Hal^,  of 
Jollet,  of  counsel),  for  appellant 

O'Donnell,  Donovan  &  Bray  and  Corlett  & 
Clare,  all  of  Jollet,  for  appellee. 


CARTER,  J.  This  was  an  action  In  eject- 
ment brought  by  appellant,  William  Allott, 
In  the  circuit  court  of  Will  county,  against 
appellee,  the  Wilmington  Light  &  Power 
Company,  to  recover  possession  of  a  certain 
strip  of  land  in  said  county.  The  declara- 
tion was  the  usual  form,  and  appellee  flled  a 
plea  of  general  issue  and  a  special  plea. 
The  case  has  been  twice  tried  in  the  circuit 
court  On  the  first  trial,  at  the  close  of  the 
case,  the  court  directed  a  verdict  for  appel- 
lee. Appellant  thereupon  obtained  a  new 
trial  under  the  statute,  at  which  a  jury  was 
waived  and  the  case  submitted  to  a  different 
circuit  judge  from  the  one  who  originally 


"The  strip  of  land  lying  between  block  2  of 
Alden's  Island  addition  to  Wilmington  on  the 
west  and  the  west  line  of  water  lots  1  and  2  of 
Cox  &  Bowen's  Water  Lot  addition  to  the  dty 
of  Wilmington,  in  said  county." 

A  plat  showing  ai^roxlmately  the  situa- 
tlcm  and  surroundings  of  this  strip  of  land  Is 
given  herewith,  not  for  the  puri>ose  bi  map- 
ping accurately  the  disputed  property,  but 
to  aid  in  obtaining  a  cle&r  understanding  of 
the  matters  In  dispute: 


Litigatioo  involving  certain  rights  con- 
nected with  this  locality  has  heretofore  been 
beflorei  this  court  in  Allott  v.  American 
Strawboard  Co.,  267  111.  272,  108  N.  E.  284, 
and  a  plat  of  the  locality  embracing  a  larger 
territory  than  the  one  here  given  wiU  be 
found  (267  111.  on  page  276,  108  N.  E.  286)  in 
that  opinion. 

In  1838  the  land  In  Water  Lot  addition 
to  said  dty  was  owned  by  Cox  &,  Bowen. 
They  platted  lots  1  and  2,  along  with  nine 
other  lots  extending  north  from  said  lot  2 
and  ending  with  lot  U^  the  plat  being  made 
by  the  then  county  surveyor  of  said  coimty, 
Addison  ColUns.  A  copy  of  the  original  plat 
was  introduced  in  evidence,  and  the  c6rtifl- 


4s>For  other  cases  see  same  topic  and  KSY-NDMBSR  in  all  Key-Numbered  IMgests  and  Indexes 
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(in. 


cate  of  the  snireyor  thereto  reads  aa  foI< 
lows: 

"I  hereby  certify  that  I  have  suryeyed  and 
actually  Uiid  out  eleyen  water  lota  added  to 
Wilmington  for  Thos.  &  Joseph  Cox  &  A.  W. 
Bowen  adjoining  their  town  plat  and  that  this 
plat  is  the  original  and  correct  plat  of  said  ad- 
dition ;  that  the  lots  are  the  dimensions  in  feet, 
respectlTely,  as  marked  in  figures  on  this  plat; 
that  the  east  side  of  said  addition  extends  from 
the  southwest  comer  of  lot  1  in  block  4  to  the 
southwest  comer  of  lot  2  in  block  7,  at  each  end 
of  said  line  are  stones  sunk  as  monuments,  and 
that  a  millrace  about  55  feet  wide  extends  over 
said  lots  from  the  south  to  the  north  end  of  said 
addition." 

On  the  western  border  of  all  of  these  lots 
on  tbe  plat  are  the  words  "Kankakee  riTer." 
The  side  lines  of  the  various  lota  are  paral- 
lel to  each  other,  and  not  far  from  perpen- 
dicular to  the  line, marked  as  tbe  Kankakee 
river,  and  the  lengths  of  the  respective  lots 
apparently  conform  to  the  .course  of  the 
river;  the  middle  lots  of  the  subdivision 
being  longer,  and  the  lots  toward  each  end 
being  shorter. 

The  principal  contention  between  counsel 
with  reference  to  this  litigation  is  as  to 
where  tbe  western  boundary  line  of  lots  1 
and  2  was  located  by  this  plat  It  is  argued 
by  counsel  for  appellant  that  the  boundary 
line  was  to  be  found  by  measuring  the  dis- 
tance given  on  tbe  plat  as  the  length  of  each 
lot  from  the  east  boundary  line  of  such  lot 
as  given  on  the  plat ;  the  east  boundary  line 
of  the  row  of  lots  being  marked  at  the  north 
and  south  ends  by  stones  placed  In  the 
ground,  which  can  still  be  located.  It  Is 
contended  by  counsel  for  appellee,  on  the 
other  hand,  that  the  west  boundary  lines  of 
thelse  lots  were  not  fixed  by  means  of  the 
distance  stated  on  the  plat  as  to  the  length 
of  these  lots,  but  that  the  line  was  fixed  by 
the  plat  as  the  Kankakee  river,  and  hence 
tbe  center  thread  of  tbe  Kankakee  river  was 
the  western  line  of  said  lots. 

As  will  be  seen  from  an  examination  of 
all  the  plats  submitted  on  the  trial  of  this 
case  as  to  the  locality  in  question,  the  Kan- 
kakee river  a  short  distance  south  of  this 
point  is  divided  into  two  branches  by  what 
bas  long  beep  known  as  Alden's  Island,  that 
on  the  west  having  been  known  as  the  west 
or  main  channel  of  the  Kankakee  river, 
while  that  on  the  east,  immediately  adjoining 
these  lots,  bas  been  known  as  the  east  chan- 
nel. As  we  understand  the  argument  of 
counsel  for  appellant,  they  contend  that  the 
evidoice  In  this  record  shows  that  there  was 
never,  in  reality,  any  east  channel  of  the 
river;  that  east  of  Alden's  Island  was  sim- 
ply a  depression,  through  which  in  times  of 
high  water  tbe  water  flowed;  that  no  water 
flowed  continually  through  there.  Whether 
this  be  true  or  not,  we  do  not  consider  it 
decisive  of  the  question  as  to  where  the 
west  boundary  line  of  lots  1  and  2  is  located. 


That  must  he  decided,  largely,  on  flie  basto 
of  what  was  understood  with  reference  to 
whether  there  was  a  river  directly  west  ot 
the  property  as  platted  In  Water  Lot  addl* 
tion,  made  in  1838.  .  The  evidence  In  the 
record,  in  our  Judgment,  tends  strongly  to 
show  that  from  the  earliest  times  since  tbla 
section  was  settled  it  was  understood  that 
there  were  two  channels  to  the  Kankakee 
river — one  on  either  side  of  said  island — and 
that  all  the  plats  have  so  indicated.  There 
is  merit  in  the  argument  of  counsel  for  ap- 
pellee that  the  question  whether  the  west 
boundary  of  these  lots  was  the  east  branch 
of  the  Kankakee  river  was  settled  by  tbls 
court  in  AUott  v.  American  Strawboard  Co., 
supra,  where  we  said  (267  111.  276,  108  N. 
E.  286):  ^ 

"In  1838  Thomas  Cox,  Joseph  Cox,  and  Albert 
W.  Bowen,  while  owning,  as  tenants  in  com- 
mon, Alden's  island  and  all  other  lands  riparian 
to  the  east  channel  of  the  river,  laid  out  into 
lots  and  platted  a  tract  of  land  lying  along  tha 
east  side  of  the  east  channel  of  tbe  river  opposite 
the  north  part  of  Alden's  island,  calling  the 
same  'water  lots  added  to  Wilmington.'  These 
lots  were  11  in  nnmber,  the  most  southerly  be- 
ing numbered  1,  and  the  remaining  lots,  extend- 
ing in  a  northerly  direction  from  lot  1,  being 
numbered  consecutively  to  and  including  lot  11. 
Certain  figures  indicating  the  dimensions  of  each 
lot  appeared  on  the  plat,  but  the  western  bound- 
ary of  each  lot  as  shown  on  such  plat  is  the 
east  branch  of  the  Kankakee  river." 

Counsel  for  appellant  contend  that  the 
questions  here  Involved  were  not  raised  or 
considered  In  the  case  quoted  from,  and  that 
the  statement  in  the  opinion  that  the  "west- 
em  boundary  of  each  lot  as  shown  on  such 
plat  Is  the  east  branch  of  the  Kankakee 
river"  was  unnecessary  to  the  decision  of 
the  case.  With  this  we  cannot  agree.  It  Is 
clear  from  the  last  paragraph  of  the  opin- 
ion, beginning  at  the  bottom  of  page  300 
of  267  IlL,  on  page  2M  of  108  N.  E.,  that  the 
question  whether  these  lots  were  riparian  to 
the  river  was  necessary  for  tbe  dedsion  of 
some  of  the  questi<xis  Involved  therein.  Th» 
court  stated  in  that  paragraph: 

"As  against  water  lot  owners  appellees  have 
no  right  to  interfere  with  the  maintenance  of 
dam  No.  8  nor  to  obstruct  the  flow  of  water  di- 
verted by  that  dam  into  the  east  channel,  and 
water  lot  owners  have  tbe  right  to  peaceably 
remove  obstructions  placed  in  tbe  east  channel 
by  appellees.  Schmidt  v.  Brown,  226  III.  590 
[80  N.  B.  1071,  U  L.  B.  A.  CN.  S.)  457,  117  Am. 
St.  Kep.  261].  Appellees  contend,  however,  that 
the  water  wheels  of  the  American  Strawboard 
Company  are  not  located  on  any  of  the  water 
lots,  and  that  company,  therefore,  cannot  justify 
its  action  in  removing  the  obstructions  on  the 
ground  that  it  was  exercising  its  rights  as  a 
water  lot  owner.  The  American  Strawboard 
Company  is  the  owner  of  water  lots  3,  4,  6,  6,  7, 
10,  and  11  and  a  part  of  water  lot  9,  and  as 
such  owner  has  a  clear  right  to  the  unobstrncted 
flow  of  water  into  and  through  the  east  channel. 
Whether  it  is  wrongfully  using  water  from  the 
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millrace  ti  •  qnestlon  which  does  not  concern 
appelleea,  but  can  only  be  raised  by  another 
water  lot  owner." 

Manifestly,  If  tliese  water  lots  ended  on 
tbe  western  boundary  at  a  distance  measur- 
ed on  said  plat  and  not  at  tlie  Kankakee 
river,  wliat  is  here  said  as  to  tbe  rights  of 
the  water  lot  owners  would  not  have  been 
correctly  stated.  The  same  attorneys  ap- 
peared for  appellant,  Allott,  in  the  former 
litigation  between  appellant  and  others  and 
the  American  Strawboard  Company,  decided 
in  the  opinion  Just  referred  to,  and  the 
briefs  of  Allott  in  that  case  and  bis  peti- 
tion for  rehearing  clearly  raised  the  ques- 
tion that  certain  of  the  water  lots  in  Cox  & 
Bowen's  Water  Lot  addition  to  Wilmington 
were  not  riparian  to  the  east  channel  of  the 
Elankakee  river.  In  the  petition  for  rdtiear- 
Ing  his  counsel  urged  that  the  opinion  was 


erty  in  dispute.  Later  tbe  ownras  of  fbe  Is- 
land platted  the  Island  addition  to  Wilming- 
ton, including  block  2  in  said  addition, 
shown  in  a  general  way  on  tbe  plat  accom- 
panying this  opinion.  The  witnesses  who 
testified  as  to  the  location  of  the  eavly  build- 
ings on  lots  1  and  2  and  the  surrounding 
property  did  not  agree  fully  in  all  partic- 
ulars as  to  the  time  whai  such  buildings 
were  erected  or  the  way  in  which  the  busi- 
ness was  operated.  This  is  not  remarkable 
as  memory,  every  one  knows,  is  faulty,  and 
we  have  little  doubt  that  the  witnesses  were 
stating,  as  best  they  remembered,  tbe  exact 
situation  on  all  these  matters.  A  ;aourmlU 
was  evidently  the  first  building  constructed 
on  lot  1  in  said  Water  Lot  addition,  built, 
apparently,  some  time  before  1860.  This  mUl 
seems  to  have  been  destroyed  by  a  flood  in 
the  east  channel,  and  later  a  new  gristmill, 
called   the  White  Cloud  mill,   was  erected 


wrong  because  of  this  fact    There  can  be   „„„«^,,„ t^„  „ , j„,.,  „  _„  ^^^ 

^       iv,  4.       ji.i i  ~#  *!,„  .i,.^..«„-    practically  on  the  same  foundation  as  the 

no  question  that  a  vital  part  of  the  decision  ^,3  ^  • 

In   that   case   depended   upon  whetter   the|  predecessor 

owners  of  these  water  lots  had  any  rights  in   „,„-^^  „„  Ii^T,j„  il^^f  „iolt7t,  ^]!ZTyir-i 

..  ..a  I       i..        I.  4.T,      __*  X_ 1    erected  an  electric  light  plant  on  water  lot  2. 

the  water  flowing  through  the  east  channel  v.    „      ». 

at  this  point,  and  that,  in  its  turn,  depended 

on  whether  their  lots  extended  to  the  east 

channel  and  were  bordered  thereby.    If  the 

western  boundary  of  said  lots  was  tbe  east 

channel  of  the  river,  then  the  western  bound-     .  . ,  Alden's    island    la    called- 

ary  of  said  lots,  under  the  settled  authorities   V:'?^^^  ^^    ""/cf'^L  w°v.^^  .*^i™ 


A  dam  bad  theretofore  been  constructed 
across  the  east  channel  of  the  Kankakee 
river  immediately  south  of  tbe  south  line  of 
water  lot  1,  extending  west,  being  at  tbe 
place  designated  on  the  plat  as  Baltimore 


in  this  and  other  Jurisdictions,  was  tbe  cen- 
ter thread  of  the  east  channel.  We  see  no 
reason  to  depart  from  our  holding  in  that 
case  as  to  tbe  western  boundary  of  tbe  lots 
being  tbe  east  channel  of  the  Kankakee 
river.  That  it  has  always  been  tbe  under- 
standing that  the  east  channel  was  really  a 
river  is  corroborated  by  the  reasoning  in 
People  V.  Kankakee  River  Improvement  Co., 
103  111.  491,  where  this  court  said  (page 
611): 

"We  do  not  understand  that  this  provision 
wonld  apply.  It  does  not  respect  rivers,  and 
we  do  not  consider  that  a  river  becomes  a  canal 
from  having  its  navigation  improved  by  artificial 
means." 

A  reading  of  the  entire  opinion  in  that 
case  shows,  without  question,  that  the  court 
was  discussing  the  artiflcial  channel  that 
was  constructed  In  tbe  so-called  east  channel 
of  the  Kankakee  river  from  Baltimore  to 
Bridge  street  north  along  tbe  eastern  bound- 
ary of  block  2  on  Alden's  island,  marked  on 
the  plat  herein  "Canal."  Counsel  for  ap- 
pellant, however,  have  argued  so  strenuously 
with  referoice  to  the  western  boundary  of 
the  water  lots  that  we  have  decided  to 
consider  that  question  at  some  length  as  if  it 
bad  not  been  considered  and  decided  in  tbe 
former  decisions  of  this  court 

Cox  &  Bowen's  Water  Lot  addition  to 
Wilmington  (which  we  will  so  term  for  con- 
venience r^ardless  of  its  technical  name,  as 
to  which  the  briefs  differ)  was  tbe  first 
platted  land  Immediately  adjoining  tbe  prop- 


Bridge  street,  and  serving  both  as  a  dam 
and  a  highway.  Some  years  before  the  be- 
ginning of  this  litigation  appellee  purchased 
a  part,  if  not  all,  of  lot  1,  upon  which  tbe 
White  Cloud  gristmill  was  located,  and 
prior  to  1007  started  to  construct  a  new 
electric  light  plant  on  the  foundations  of  the 
old  White  (noud  mill.  These  old  gristmills 
on  lot  1  were  operated  by  water  power,  re- 
ceiving the  water  from  the  east  branch  of 
the  Kankakee  river  through  an  opening  un- 
der Baltimore  (or  Bridge)  street  and  dis- 
charging it  out  of  tbe  west  side  of  the  mill. 
In  1861  tbe  Kankakee  Company,  for  the 
purpose  of 'improving  for  navigation  the  east 
branch  of  the  Kankakee  river,  deepened  that 
portion  of  the  east  channel  north  of  Balti- 
more street  (marked  as  "Canal"  in  the  plat) 
and  adjoining  block  2  on  Alden's  island,  and 
this  part  of  the  channel  was  again  deepened 
In  1870.  Tbe  dirt  and  rock  then  excavated 
were  mostly  thrown  oa  the  east  side  of  the 
deepened  portion,  but  apparently  some  of  it 
was  thrown  on  tbe  east  side  of  block  2  of 
the  Island  addition,  which  lies  Just  west  of 
tbe  deepened  portion.  At  the  time  this  chan- 
nel was  deepened  the  testimony  tends  to 
show  that  the  east  channel  was  wider  Just 
north  of  Baltimore  street  than  it  was  far- 
ther north,  and  apparently  an  expansion  was 
made  In  the  deepened  portion  immediately 
north  of  Baltimore  street  which  was  known 
as  the  "basin''  and  was  used  for  tbe  turning 
of  boats,  as  navigation  apparently  did  not 
extend  south  of  Baltimore  street  until  after 
tbe  lock  was  constructed  there,  about  1870. 
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On  the  east  side  of  this  portion  of  tbe  east 
Channel  or  canal,  some  time  about  the  early 
70*8,  there  was  a  stone  wall  constructed,  as 
some  of  the  witnesses  testified,  to  prevent 
the  water  discharged  from ,  the  mill  located 
on  water  lot  1  from  driving  against  the 
boats  in  the  basin,  and  after  that  the  water 
coming' out  of  the  mill  on  water  lot  1  ran 
west  to  the  wall  and  then  north  along  the 
wall,  ultimately  emptying  Into  the  east  chan- 
nel of  the  Kankakee  river.  There  Is  testi- 
mony, however,  on  behalf  of  appellant  which 
tends  to  show  that  s(Hne  of  the  water,  at 
least,  used  in  the  gristmills  on  water  lot  1 
ran  northwesterly  from  the  mills  across  lot 
1,  and  did  not  reach  the  east  branch  of  the 
Kankakee  river  until  It  had  run  about  as 
fap  north  as  water  lot  8.  The  deepened  por- 
tion of  the  east  channel  was  thereafter 
called  the  "canal,"  and  is  so  noted  on  some 
of  the  plats  introduced  in  evidence  and  on 
the  iriat  accompanying  this  opinion.  There 
Is  also  testimony  from  a .  former  owner  of 
water  lot  2,  who  operated  a  gristmill  there- 
on, that  the  water  discharged  from  bis  mill 
ran  south  from  lot  2  to  a  tallrace  leading 
from  the  gristmill  on  water  lot  1,  and  th^i 
ran  west  in  the  tallrace  to  the  river.  There 
is  testimony  In  the  record  on  behalf  of  ap- 
pellee whlcb  tends  strongly  to  show  that 
'  during  all  the  time  the  gristmills  were  be- 
ing operated  on  water  lot  1  the  water  used 
by  said  mills  ran  directly  Into  the  east  chan- 
nel of  the'  Kankakee  river,  both  before  and 
after  the  deepening  of  said  channel.  The 
evidence  before  us  also  tends  to  show  that 
many  of  the  deeds  transferring  the  property, 
or  portions  of  It  as  located  on  the  Water 
Lot  addition  to  Wilmington,  Intended  to 
convey  said  property  because  it  was  being 
used  for  water  power  purposes  and  along 
with  the  property  intended  to  convey  such 
water  power  rights. 

[1]  There  can  be  no  question  that  grants 
of  land  bordering  up<Mi  a  river  give  exdu- 
sive  right  and  title  to  the  grantee  to  the 
.center  of  the  stream  unless  by  the  terms  of 
the  grant  an  intention  is  clearly  shown  to 
stop  at  the  stream's  edge.  This  rule  has 
been  laid  down  by  this  court  in  Houck  v. 
Tates,  82  lU.  179,  Davenport  &  Bock  Island 
Bridge  Railway  &  Terminal  Co.  v.  Jobnson, 
188  HI.  472,  B9  N.  B.  497,  VlUage  of  Brooklyn 
V.  Smith,  104  111.  429,  44  Am.  Rep.  90,  Chi- 
cago, Rock  Island  &  Pacific  Railway  Cb.  ▼. 
People,  222  111.  427,  78  N.  E.  790,  and  Peoria 
Gas  &  Electric  Co.  v.  Dunbar,  234  lU.  502, 
85  N.  B.  229.  This  has  been  held  to  be  true 
even  though  plats  or  descriptions  attempting 
to  describe  the  property  stated  that  It  was  a 
certain  width  or  length,  in  Chicago,  Rock 
Island  &  Pacific  Railway  Co.  v.  People,  su- 
pra, the  court  said  (222  HL  4S4,  78  N.  a 
792): 

"It  is  tme,  the  certificate  state*  that  Water 
street  is  110  feet  in  width,  but  the  deciaions  in 
this  state  hold  that  when  a  street  is  bounded 


on  one  side  by  a  river,  even  though  the  plat 
gives  its  width  in  actual  figures,  it  extends  to 
the  center  of  the  river." 

In  Peoria  Gas  &  Electric  Co.  v.  Dunbar, 
supra,  the  plat  in  evidence  showed  that  the 
length  of  a  certain  lot  was  110  feet,  and  it 
was  argued  that  if  the  ownership  extended 
to  the  center  thread  of  tbe  stream  it  would 
give  A  lot  240  feet  In  length,  which  would  be 
most  unreasonable.  In  disposing  of  that 
contentlan  the  court  said  (234  111.  603,  85  N. 
E.  230): 

"It  is  also  well  settled  by  numerous  deciaions 
of  this  court  that  where  natural  monuments  or 
boundaries  are  mentioned  in  conveyances,  such 
monuments  or  boundaries  control  over  distances. 
In  this  case  lot  4  in  block  51  is  conveyed  by  a 
plat  showing  that  this  lot  extends  to  the  Illinois 
river.  The  distance,  110  feet,  mentioned  on  the 
plat  must  give  way  to  the  natnral  monuments. 
This  would  be  true  even  if  the  conditions  when 
the  plat  was  made  were  the  same  as  they  are 
now.  The  reasonable  inference  is  that  in  1836, 
when  the  plat  was  made,  the  distance  from  Wa- 
ter street  to  the  river  was  approximately  110 
feet,  and  that  the  natural  accumulations  have 
extended  the  lot  to  its  present  length." 

[2]  Counsel  for  appellant  concede  that  tbla 
is  the  law  generally,  but  insist  that  the  law 
cannot  be  applied  to  the  facts  in  this  case 
for  tbe  reason  that  the  western  lines  of  lots 
1  and  2  do  not  extend  to  tbe  east  bank  oC 
the  east  brandi;  that  tbe  evidence  introduc. 
ed  on  the  trial,  both  written  and  oral,  tends 
to  show  that  the  Intention  and  purpose  ot 
the  proprietors  of  the  Water  Lot  addition 
was  to  limit  the  size  of  the  lots  to  the  di- 
mensions noted  on  Cox  &  Bowen's  plat  ot 
the  Water  Lot  addition.  Said  plat,  which 
was  Introduced  in  evidence,  shows  that  the 
length  of  the  11  water  lots  varied,  according 
to  the  tumtags  or  sinuositieB  of  the  east 
branch  of  the  Kankakee  river.  There  Is 
nothing  In  the  record  to  disclose  that  there 
was  any  Intention  to  limit  the  length  of 
these  lots,  except  as  they  were  limited  by 
the  course  of  the  river.  Then,  too,  the  east 
line  was  marked  by  monumaits  at  Its  north 
and  south  ends,  and  no  such  fixed  marks  or 
mcmuments  were  located  at  tbe  western 
boundaries  of  any  of  these  lots.  In  view  of 
the  situation  and  surroundings  we  think  It 
is  clear  that  if  the  original  ovmers  bad  in- 
tended to  limit  the  western  boundaries  to 
the  distances  marked  upon  the  plat  they 
would  have  located  fixed  monuments  there. 
There  can  be  no  question  that  at  that  time 
the  eastern  channel  of  the  Kankakee  river 
was  Immediately  adjacent  to  the  west 
boundary  lines  of  these  lots  as  marked  on 
said  plat  Tbe  certificate  described  these 
lots  as  water  lots,  and  all  the  public  plats 
Introduced  in  this  record,  as  well  as  all  the 
conveyances  which  have  reference  to  this 
property,  Indicate  an  intent  on  the  part  of 
the  proprietors  to  make  use.  of  them  as 
water  lots  and  to  dalm  and  exercise  for 
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fKemselTes  Oie  water  rights  connected  with 
the  water  lots.  In  our  Judgment  the  great 
firelght  of  the  evidence  In  this  record  shows 
clearly  that  the  western  boundary  of  these 
lots  was  Intended  to  be  the  east  branch  of 
the  Kankakee  river,  and  therefore  these  lots 
extended  to  the  center  -thread  of  said  east 
branch.  Nothing  is  said  by  this  court  in 
Elnsella  ▼.  Stephenson,  265  111.  369,  106  N. 
Ei.  950,  cited  and  relied  on  by  counsel  for 
appellant,  in  view  of  the  facts  in  that  case, 
which  In  any  way  conflicts  with  this  oon- 
clnalon. 

(3]  The  evidKice  in  this  record  shows  tliat 
the  east  channel  was  meandered  when  it 
was  origlnaUy  surveyed  by  the  government, 
and  meander  lines  are  used  usually  only  In 
surveying  lands  adjacent  to  a  stream, 
whether  navigable  or  not  4  B.  O.  L.  97 ;  9 
Ciorpus  Juris,  189.  The  fact  that  this  chan- 
nel was  meandered  tends  strongly  to  show 
that  the  gocremment  surveyors  considered 
that  It  was  a  river  channel  at  the  time  the 
survey  was  made.  There  was  also  tatroduc- 
ed  in  evidence  a  memorandum  from  a  book 
in  the  recorder's  office  In  Will  county,  ap- 
parently made  at  the  time  of  one  of  these 
original  surveys,  which  gives  the  width  of 
the  Kankakee  river  and  the  width  of  the 
"smaller  channel  which  lies  on  the  east,  as 
two  chains  and  fifty  links,  September  11, 
1821."  While  it  is  true  there  Is  evidence  in 
the  record  tending  to  show  that  large  trees 
were  growing  west  of  the  west  boundary 
lines  of  lots  1  and  2  on  the  east  bank  of  the 
channel.  If  the  measurements  on  Cox  & 
Bowen's  Water  Lot  addition  be  considered 
as  giving  the  correct  lengths,  still,  in  our 
Judgment  the  evidence  Is  conclustve  that  this 
east  channel  was  meandered  as  a  flowing 
stream  by  the  government  originally,  and 
this  has  always  been  considered  as  the  east 
branch  of  the  Kankakee  river  by  all  people 
who  have  platted  this  locality,  and  It  has 
been  so  understood  In  practically  all  deeds 
conveying  any  property  adjacent  to  or  bor- 
dering on  said  east  channel. 

H,  f  ]  The  evidence  tends  to  show,  as  argu- 
ed by  counsel  for  the  appellant,  that  the  plant 
of  the  appellee  company  as  now  constructed 
on  water  lot  1  extends  west  of  the  western 
boundary  of  said  lot  according  to  the  dis- 
tance marked  on  the  original  plat  as  to  tb^ 
length  of  lot  1.  It  Is  also  true,  as  argued  by 
counsel  for  appellant,  that  the  record  does 
not  show  from  the  government  down  a  com- 
plete (dialn  of  tittle  in  appellee  to  the  land  in 
dispute.  But  it  has  been  repeatedly  held  by 
this  court  that  the  plaintifF  in  an  ejectment 
proceeding  must  recover  on  the  strength  of 
his  own  title  and  not  on  the  weakness  of  his 
adversary's  title.  Hammond  v.  Shepard,  186 
IlL  235,  67  N.  B.  867,  78  Am.  St.  Hep.  274; 
Phelps  V.  Nazworthy,  226  la  254,  80  N.  B. 
756;  Terhune  v.  Porter,  212  lU.  595,  72  N. 
E.  820.  In  the  case  last  dted  the  court  said, 
at  the  bottom  of  page  596  of  212  111.,  at  page 
820  of  72  K  B.,  after  citing  authorities: 


"TTnlesa  the  plaintilf  proved  title  In  heiscU 
the  defendants  could  not  be  disturbed  in  the 
possession  o(  the  land,  whether  they  had  any 
title  or  not" 

Therefore  in  this  proceeding,  unless  aj)- 
pellant  proved  title  to  the  dispuceu  sxnp  m 
himself  he  could  not  take  any  advantage  of 
the  failure  of  appellee  to  prove  valid  title 
in  itself.  Obviously,  under  the  facts  and 
authorities  already  stated  and  cited,  when 
the  original  owners  of  the  disputed  strip 
platted,  in  1838,  the  Water  Lot  addition  to 
Wilmington,  Including  lots  1  and  2,  the  west- 
em  boundary  of  said  lots  extended  to  the 
'center  thread  of  the  east  branch  of  the  Kan- 
kakee river,  and  therefore,  when  appellant 
attempted  to  obtain  title  in  1908  from  Ed- 
ward Alden  to  this  strip  between  the  center 
thread  and  west  boundary  lines  of  lots  1  and 
2,  be  received  no  title  to  said  strip,  as  Alden 
had  no  title  to  convey ;  and  this  is  conceded 
to  be  true,  as  we  understand  the  arguments 
of  counsel  for  appellant  If  in  making  the 
original  plat,  in  1838,  C!ox  ft  Bowen  in- 
tended that  the  lots  should  extend  to  the 
east  branch  of  the  Kankakee  river.  Appel- 
lant is  not  entitled  to  recover  any  part  of 
water  lots  1  and  2  under  this  declaration, 
for  the  declaration  distinctly  states  that  he 
only  asks  to  recover  property  west  of  the 
west  lines  of  water  lots  1  and  2.  The  proof 
must  correspond  to  the  declaration.  Eurd's 
Stat.  1917,  SS  10,  22,  pp.  1235,  1236;  6  Bney. 
of  Evidence,  28,  and  cases  cited  In  note  85; 
Schoonmaker  v.  Doollttle,  118  UL  606,  8  N. 
B.  8S9. 

It  is  argued  most  earnestly  l^  counsel  for 
appellee  that  it  Is  properly  entitled  to  Judg- 
ment in  this  case  as  to  the  disputed  strip 
east  of  the  center  thread  of  the  east  channel, 
because  the  proof  shows  that  it  has  had 
hostile  and  adverse  possession  of  the  strip 
for  more  than  20  years  before  the  commence- 
ment of  this  litigation.  In  view  of  the  con- 
clusion that  we  have  reached  as  to  the 
failure  of  appellant  to  prove  any  right  to 
the  property  in  dispute  between  the  center 
thread  of  the  east  branch  and  the  west 
boundary  lines  of  lots  1  and  2,  it  is  not  nec- 
essary for  us  to  discuss  or  decide  the  ques- 
tion of  title  by  adverse  possession.  Neither 
is  it  necessary  for  us  to  decide  the  questions 
raised  by  appellant  on  the  law  of  adverse 
possession,  as  stated  by  the  propositions 
of  law  held  or  refused  by  the  trial  court 

Counsel  for  appellant  argue  that  the  Judg- 
ment of  the  court  in  effect  gave  title  to  ap- 
pellee to  property  west  of  the  east  channel 
of  the  Kankakee  river.  We  do  not  so  un- 
derstand the  record.  In  the  t^ecial  plea 
filed  by  appellee  it  disclaimed  any  right  to 
possession  of  any  land  lying  west  of  the 
east  branch  of  the  Kankakee  river  as  it  ex- 
isted at  the  commencement  of  this  suit  ex- 
cept an  easement  to  discharge  water  into 
that  branch  of  the  river.  There  can  be  no 
question  that  the  owners  of  water  lots  1  and 
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2,  If  ttielr  western  boundary  extended  to  the 
center  thread  of  the  east  channel  of  the 
rlTcr,  wonld  have  a  right  to  have  water  flow 
from  the  tallrace  on  their  property  Into  the 
east  branch  and  thereafter  Into  the  main 
channel  of  the  river  at  the  north  end  of 
Alden's  Island.  ITnder  the  Judgment  render- 
ed by  the  trial  conrt  appellee  would  have 
no  rights  additional  to  those  (dalmed  by  it  In 
Its  special  plea. 

The  Judgment  of  the  circuit  coort  will  be 
affirmed. 

Judgment  affirmed. 


<226  N.  T.  34T) 

WALKER  V.  MARCBLLUS  A  O.  I*  RT.  CO. 

i(Court   of  Appeals   of  New   York.     May   20, 
1919.) 

1.  Deeds  «s>9— Futuke  Exkcutobt  Estate 
In  Pee. 

A  future  executory  estate  in  fee,  which 
vests  in  possession  in  case  tlie  contingency  on 
which  it  is  limited  occurs,  may  now  be  created 
by  ordinary  grant,  although  at  common  law 
this  could  not  be  done. 

2.  Pebpetuitieb  <S=36(10)  —  SrsPBNSioN  or 
Absolute  Poweb  oi"  Alienation  —  Vested 
Estates. 

The  rule  against  suspending  the  absolute 
IMWer  of  alienation  beyond  a  time  measured  by 
lives  is  not  infringed  by  creating  a  future  con- 
tingent estate,  where  the  contingency  is  dne 
only  to  the  uncertainty  of  the  event,  since  in 
such  case  the  right  to  the  estate  is  vested,  and 
there  are  always  persons  in  being  who  might 
convey  an  absolute  fee  in  possession. 

3.  PKBPETtriTIES  •=94(1)  —  PUTUBB  BXBOTTTO- 

BT  Estate  in  Fee. 
S.ince  the  exception  in  a  deed  to  a  railway 
company  of  a  100-foot  right  of  way,  save  that 
the  grantor  "reserves  and  excepts  •  *  •  the 
lime  Iciln  and  the  land  that  the  same  now  oc- 
cupies so  long  as  said  lime  Idln  is  occupied  and 
used  tor  burning  lime,"  although  verbally  ex- 
cepting a  determinable  fee  subject  to  a  collat- 
eral limitation,  in  fact  amounts  to  an  attempt- 
ed grant  of  a  future  executory  estate  in  fee, 
to  vest  in  possession  in  case  of  the  happening 
of  the  contingency  upon  which  it  is  limited,  the 
conveyance  attempted  by  the  exception  is  in- 
valid, and  no  future  estate  passes  to  the  gran- 
tee; the  conveyance  so  attempted  falling  with- 
in the  legislative  intention  that,  when  future 
estates  depend  upon  a  contingency,  they  shall 
vest  in  possession  within  a  reasonable  period, 
which  intention  is  indicated  by  the  statutory 
requirement  that,  although  a  freehold  estate 
may  be  created  to  commence  on  a  future  day 
and  a  fee  may  be  limited  on  a  fee  on  a  contin- 
gency, such  contingency  must  occur,  if  ever, 
within  a  time  measured  by  lives. 

Appeal  from  Supreme  Court;  Appellate  Di- 
vision, Fourth  Department 

Action  by  Laura  B.   Walker  against  the 
lilarcellus  &  OUsco  Lake  Railway  Company. 


Judgment  of  the  Trial  Term  for  plaintiff  en- 
tered upon  a  directed  verdict  was  affirmed 
by  the  Appellate  Division  (179  App.  Dlv.  313, 
166  N.  Y.  Supp.  354),  and  defendant  appeals. 
Affirmed. 

See,  also,  180  App.  Dlv.  916,  168  N.  T.  Supp. 
1118. 

Howard  R.  Bayne,  of  New  Tork  City,  for 
appellant. 
Harry  Barber,  of  Syracuse,  for  respondent. 

ANDREWS,  J.  The  plaintiff  conveyed  by 
metes  and  bounds  to  the  defendant's  predeces- 
sor In  title  a  strip  of  land  100  feet  wide  run- 
ning through  her  farm.  The  grantor,  how- 
ever, "reserves  and  excepts  out  of  the  afore- 
said premises  for  herself,  her  heirs,  grantees, 
lessees,  and  assigns,  the  lime  kiln  and  the 
land  that  the  same  now  occupies  so  long  as 
said  lime  kiln  is  occupied  and  used  for  the 
purpose  of  burning  lime."  This  parcel  was 
about  20  feet  square,  and  is  the  land  which 
the  plaintiff  seeks  to  recover  in  ejectment 

[1-3]  By  the  words  used  there  was  excepted 
from  the  grant  as  to  the  20  feet  In  question 
a  determinable  fee  subject  to  a  collateral  lim- 
itation. It  follows  that  what  was  attempted 
to  be  passed  to  the  grantee  was  a  future  ex- 
ecutory estate  In  fee  which  should  vest  in 
possession  in  case  the  contingency  upon 
which  it  was  limited  should  ever  occur. 
Originally  at  common  law  this  could  not  be 
done.  In  equity  it  was  permissible  through 
the  device  of  a  use.  After  the  statute  of 
uses  the  equitable  was  converted  into  a  legal 
estate.  These  rules  and  the  forms  of  convey- 
ances adapted  to  them  have  now  been  swept 
away  by  our  Revised  Statutes.  Such  Inter- 
ests defined  as  future  estates  may  be  created 
by  ordinary  grant  Certain  restrictions,  how- 
ever, are  imposed  as  to  the  creation  of  such 
future  estates  by  our  views  of  public  policy. 
They  shall  not  suspend  the  absolute  power  of 
alienation  beyond  a  time  measured  by  lives. 
Obviously  this  is  not  done  by  the  estate  we 
are  here  considering.  There  Is  a  vested  right 
to  a  future  contingent  estate  where  the  con* 
tlngency  Is  due  only  to  the  uncertainty  of 
the  event  and,  if  so,  there  are  always  i)er- 
sons  In  being  who  might  convey  an  absolute 
fee  In  possession.  The  revisers,  however,  had 
something  more  in  mind  at  least  with  regard 
to  certain  future  estates  than  merely  the 
prohibition  of  restrictions  on  alienation.  As 
an  illustration  a  remainder  might  not  be  lim- 
ited on  more  than  two  successive  life  estates. 
They  well  knew  that  every  executory  device 
or  springing  use  was  then  required  to  be  so 
limited  that  the  contingency  upon  which  they 
depended  must  happen  within  a  time  meas- 
ured by  lives.  They  were  aware  of  the  defini- 
tion of  a  springing  use ;  that  it  depended  on 
no  prior  estate.  Yet  they  Intended  to  cover 
the  entire  ground  as  to  the  creation  and  divi- 
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Blon  of  estates.  Their  design  was  to  simplify, 
not  to  complicate,  the  transfer  of  real  estate 
— to  restrict,  not  to  extend,  the  limitations 
wbich  a  grantor  might  Impose  upon  it.  With 
all  this  In  mind  they  provided  that  a  freehold 
estate  might  be  created'  to  commence  at  a 
future  day,  and  that  a  fee  may  be  limited  on 
a  fee  on  a  contingency'  which  must  occur.  If 
ever,  within  a  time  measured  by  lives.  Tech- 
nically a  springing  use,  or  what  is  now  its 
equivalent,  does  not  come  within  this  defini- 
tion. It  does  come  within  its  object  and  pur- 
pose. Had  the  determinable  fee  been  granted, 
not  excepted,  no  question  would  arise.  It  is 
inconceivable  that  the  revisers  intended  to 
make  a  distinction  between  two  classes  of 
cases  the  effect  of  which  Is  substantially  iden- 
tical. It  must  be  that  in  speaking  of  a  fee 
limited  on  a  fee  they  bad  not  in  mind  the 
technical  distinction  of  the  early  conveyanc- 
ers. They  were  considering  future  estates, 
and  their  desire  was  that  when  such  estates 
depended  upon  a  contingency,  they  should 
vest  in  possession  within  a  reasonable  period. 
Their  language  should,  therefore,  be  so  con- 
strued as  to  carry  out  their  intention.  When 
they  speak  of  a  fee  limited  on  a  f ee  ih  this 
connection  they  refer  to  the  grant  of  any  fu- 
ture fee  which  may  arise  on  a  contingency 
which  limits  a  prior  fee,  however  such  result 
Is  brought  about. 

If  this  is  so,  the '  attempted  conveyance  by 
the  plaintur  was  void.  No  valid  future  es- 
tate passed  to  the  grantee.  The  absolute  fee 
remains  in  the  grantor.  It  is  still  In  her,  and 
she  may  maintain  an  action  In  ejectment 
against  one  wrongfully  in  possession  of  the 
land. 

The  Judgmrat  of  the  Appellate  Division 
should  be  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  CAKDOZO,  POUND,  and  CBANH  JJ., 
concur. 

Judgment  affirmed. 


(226  K.  T.  444) 

FALLON  V.  SWACKHAMBR  «t  aL 

(Court  of  Appeals  of  New  York.    June  8,  1919.) 

1.  Mastkb  and  Sebtart  <Sss>330(8)— Irjubt 
TO  Third  Pebson— Automobile  Goixibion 

— BVIDKNOE. 

Evidence  held  not  to  sustain '  finding  that 
defendant's  brother-in-law,  who  operated  de- 
fendant's automobile  when  it  collided  with  an- 
other machine,  was  driving  for  defendant  while 
engaged  in  defendant's  business. 

2.  Masteb  and  Sebvant  <8=>3S0(1)— Injtjbt 
to  Thibd   Pkbsor— Evidenck  — Pbesdhf- 

TIONS. 

The  presumption  of  responsibility  for  the 
manner  in  which  an  automobile  is  driven  aris- 


ing from  ownership'  contlnnes  only  so  long  as 
there  la  no  substantial  evidence  to  the  con- 
trary. 

3.  Mabtek  and  Servant  «=»302(6)—Automo- 
BiiJ!  Collision— LiABiurr  'oir  Owner. 
An  owner  who  grataitonBly  loans  his  auto- 
mobile to  a  servant  or  to  a  member  of  the  fam- 
ily for  such  person's  own  pleasure  or  businesa 
is  not  liable  for  an  accident  happening;  ft  being 
essential  that, the  person  driving  be  at  the  time 
engaged  in  the  owner's  business  or  purpose. 

Hiscodc,  C  J.,  and  Cardoso  and  Pound,  JJ., 
dissenting. 

Appeal  from  Supreme  Conrt,  Appellate  Di- 
vision, Second  Department. 

Action  by  May  Fallon  against  Clinton  Q. 
Swackhamer,  Impleaded  with  another.  Judg- 
ment for  plalntlflT  entered  upon  verdict  of  a 
Jnry  was  affirmed  by  the  Appellate  Division 
by  divided  court  (179  App.  Dlv.  909, 165  N.  T. 
Supp.  1085),  and  the  named  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Charles  A.  Dryer,  of  White  Plains,  for  ap- 
pellant 

Jerome  A.  Peck  and  Harry  Greenberg,  both 
of  New  York  City,  for  respondent 

CRANE,  J.  [1]  The  plaintifT  has  recovered 
a  verdict  against  the  defendants  for  injuries 
received  to  an  automobile  collision  at  the  In- 
tersection of  Fisher  avenue  and  Orawaupnm 
street  in  the  dty  of  White  Plains,  N.  Y.,  on 
Sunday,  the  7th  day  of  July,  1912.  The  Judg- 
ment has  been  afih'med  by  the  Appellate  Di- 
vision of  the  Second  Department,  two  Jus- 
tices dissenting.  The  defendant  Clinton  O. 
Swackhamei;  who  is  the  only  appellant,  was 
the  owner  of  the  car  which,  at  the  time  of 
the  accident,  was  being  driven  by  his  brother- 
in-law,  Oscar  Haight  the  other  defendant 
The  only  question  presented  is  whether  there 
is  any  evidence  to  sustain  the  finding  that 
Haight  was  driving  the  automobile  for  and 
on  behalf  of  the  defendant  Swackhamer,  and 
while  engaged  in  his  business.  In  our  opin- 
ion the  evidence  warrants  no  such  conclusion. 

On  the  day  in  question  guests  had  come  to 
Bwackhamer's  house  In  White  Plains  for  din- 
ner, which  had  been  prepared  by  his  wife  and 
Mrs.  Mary  Haight  his  mother-in-law.  After 
dinner  Mrs.  Haight  asked  Swackhamer  to 
take  her  home  in  his  car,  which  at  that  time 
was  standing  In  the  street  In  front  of  the 
house.  She  lived  some  blocks  away.  Swack- 
hamer replied  that  he  could  not  do  so  as  he 
was  obliged  to  go  at  once  to  Rye  Beach,  and 
then  proceeded  upstairs  to  wash  and  dress 
himself.  In  his  absence,  Mrs.  Haight  tnmed 
to  her  son,  the  defendant,  Oscar  Haight  and 
asked  bim  tf  be  would  drive  her  bom& 
Haight  worked  for  Swackhamer  in  the  ooal 
business  In  White  Plains,  and  had  at  times 
run  the  defendant's  car  from  the  shed  in  the 
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(ywdyard  to  the  office,  and- at  other  times  had 
tskto'  the  wheel  while  the  defendant  was 
giving  him  operating  Instmctlons.  He  was 
not  the  defendant's  chauffeur,  but  an  assist- 
ant yard  foreman  with  no  work  or  employ- 
ment whatever  In  his  occupation  on  Sundays. 
Halght  was  present  at  the  Sunday  gathering 
In  his  brother-in-law's  house  as  a  guest,  and 
not  as  an  employe  engaged  In  the  business  of 
his  employer. 

Responding  to  tills  personal  request  of  his 
motjier,  Halght  proceeded  to  take  her  to  th& 
car  in  order  to  drive  ber  home.  He  was 
asked  by  another  guest,  Henry  B.  Jones, 
where  he  Was  going,  and  If  he,  Jones,  could 
go  along  too.  Jones  thereupon  invited  two 
young  ladles.  Miss  Oerrard  and  Miss  Murray, 
who  were  sitting  upon  the  porch  with  him, 
and  were  also  guests  at  the  house,  to  take  a 
ride.  Halght  Jeft  his  mother  at  her  house, 
and  then,  at  the  suggestion  of  Jones,  ran 
down  to  Hartsdale  through  Qreenacres,  a  dis- 
tance, of  a  mile  and  a  half  or  more,  and  when 
returning  collided  wlEh  the  car  in  which  the 
plaintiff  was  riding  at  the  intersection  of  the 
streets  above  mentioned.  The  defendant 
Swackhamer  testified  that  he  knew  nothing 
about  his  car  being  taken  by  Halght  until  aft- 
er the  accident,  that  he  did  not  authorize 
him  to  take  these  people  out  for  a  ride,  and  In 
this  be  is  supported  by  Oscar  Halght,  and 
likewise  by  Mrs.  Mary  Halght,  bis  mother- 
in-law. 

Should  we  consider  Swackba^ier  and  these 
relatives  Interested  vritnesses,  yet  we  have  the 
testimony  of  Henry  B.  Jones,  a  passenger  con- 
ductor on  the  New  Xork  Central  Railroad, 
and  of  the  young  ladles,  Violet  Oerrard  and 
Dorothy  Murray,  to  corroborate  them. 

By  i>osltlve,  unshaken  testimony  from  six 
witnesses,  not  in  the  least  improbable,  sus- 
picious, or  Inconsistent  with  any  uncontra- 
dicted fact  in  the  case.  It  is  shown  that 
Halght  drove  the  car  on  this  Sunday  after- 
noon for  purposes  of  his  own,  and  not  at  the 
request  of  the  owner  or  upon  the  owner's 
business.  Under  such  drcnmstances  Swack- 
hamer  Is  not  liable. 

[2]  The  only  evidence  in  behalf  of  the 
plaintiff  is  the  presumption  which  arises  from 
the  ownership  of  the  car,  but,  as  has  been 
stated  by  this  court,  such  presumption  con- 
tinues only  BO  long  as  there  is  no  substantial 
evidence  to  the  contrary.    Potta  t.  Pardee, 


220  N.  T.  431,  116  N.  B.  78;  Rose  r.  BaUe^ 
223  N.  T.  481,  119  N.  B.  842,  Ann.  Cas.  1918D, 
238;  Rellly  y.  Connable,  214  N.  Y.  686,  1(» 
N.  E.  803,  U  B.  A.  1916A,  ^4,  Ann.  Cas. 
1916A,  656;  Kellogg  v.  Church  Charity 
Foundation,  203  N.  Y.  191,  96  N.  B.  406,  88  li. 
R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883.  Fei^ 
ris  v  Sterling,  214  N.  Y.  249,  106  N.  B.  406» 
Ann.  Cas.  1916D,  1161,  is  in  accordance 
with  this  principle,  as  in  that  case  the  evi- 
dence offered  by  the  defendant  was  unsatis- 
factory, contradictory,  and.  In  view  of  con- 
ceded facts,  decidedly  suspicious.  The  pre- 
sumption in  the  plaintiff's  behalf  was  not 
there  overcome  by  substantial  evidence,  but 
rather  it  was  supported  by  the  nature  of  the 
defendant's  business,  the  circumstances  and 
relationship. 

[3]  Even  if  it  could  be  fairly  presumed 
from  the  evidence  that  Halgbt  had  Swack- 
hamer's  consent  to  take  his  car  for  the  pur- 
pose of  taking  his  mother  home,  this  would 
not  be  sufficient  to  make  the  latter  liable.  An 
owner  who  gratuitously  loans  his  car  to  a. 
servant,  or  even  to  a  member  of  his  family 
fo^  such  person's  own,  particular  pleasure  or 
business.  Is  not  liable  for- an  accident  there- 
after happening.  The  person  driving,  wheth- 
er the  servant  or  agent  as  a  member  of  the 
family,  must  at  the  time  be  engaged  In  the 
owner's  business  or  purpose  to  render  Iiim  li- 
able. The  son  certainly  was  as  much  Inter- 
ested in  his  mother's  welfare  as  the  son-in- 
law,  and  the  Inference  should  not  be  drawn 
that  the  son-in-law  was  more  anxious  to 
have  her  leave  his  house  than  the  son  was  to 
comply  with  her  request  to  take  her  home. 
Wben,  therefore,  Halgbt,  at  the  request  at 
his  mother,  took  her  in  Swac^hamer's  car  to 
her  bouse,  he  was  doing  his  duty  as  a  son 
and  enjoying  the  pleasures  of  that  relation- 
ship. The  mere  ownership  of  the  car  Is  not 
evidence  that  Halght  under  avuSi  conditions 
was  driving  for  or  on  behalf  of  his  brother- 
in-law. 

We  therefore  are  of  the  opinion  tbat  this 
Judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  Ublde  the  event 

COLLIN,  CUDDEBACK,  CRANB^  and  AN- 
DREWS, JJ.,  concur. 

HISCOCK,  C.  X,  and  OAlEtDOZO  and 
POUND,  JJ.,  dissent 

Judgment  reversed,  et& 
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FLAXJM  T.  PICABRETO   et  aL 
{Court  of  Appeals  of  New  Tork.    Jane  6, 1919.) 

1.  Mechanics'   Lienb  «=»147—Notioe—V AL- 
US or  Labob. 

Under  lien  Law,  |  9,  snbd.  4,  prior  to 
amendment  of  1916,  providing  that  notice  of  lien 
must  state  labor  performed  and  agreed  price  or 
value  thereof,  a  notice  of  carpenter's  lien,  not 
stating  value  of  work  already  performed  or  to- 
tal amount  of  contract  price,  bnt  merely  bal- 
ance due,  is  insufficient  to  sustain  lien. 

2.  Appeai.  and  Ebbob  e=3l79(l)— Issues  in 
LOWEB  CouBir— Pbioeitt  o»  Ijers. 

In  action  to  foreclose  mortgage,  a  defendant 
lienor,  demanding  that  validity  and  priority 
of.  the  lien  of  other  defendant  be  determined 
and  adjudged,  heM  not  to  have  waived,  by  fail- 
ure to  raise  issue,  Ikis  right  to  qnestion  validity 
of  other  Men. 

3.  Mechanics'  Liens  9=»195— Pbiobitt— Dk- 
TEBMiNATioN— Waives. 

Under  Lien  Law,  {  45,  authorizing  court  to 
adjust  priority  of  different  liens,  a  mechanic's 
lien  defendant,  seekipg  to  enforce  his  lien  in 
mortgage  foreclosure  proceedings,  cannot  prevent 
the  court  from  determining  validity  of  another 
defendant's  mechanic's  lien  by  failure  to  raise 
iasne. 

'  Ai>peal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Suit  by  Bluma  Flanm  to  foreclose  a  mort- 
gage, in  which  Wooster  &  Mott,  a  firm,  and 
Vito  Plcarreto,  answered,  setting  forth  me- 
chanic's liens  and  assailing  validity  of  the 
mortgage.  From  a  judgment  that  the  mort- 
gage was  fraudulent  and  declaring  the  firm's 
lien  prior,  plaintiff  and  Plcarreto  appealed 
to  the  Appellate  Division  (178  App.  Dlv.  952, 
165  N.  T.  Supp.  1086),  which  reversed  as  to 
priority  of  lien,  and  plaintiff  and  Fred  Woos- 
'  ter,  surviving  member  of  the  firm,  and  Eliz- 
abeth Mott,  as  executor,  appeaL  Plaintiff's 
appeal  dismissed,  aud  Judgment  of  Appellate 
Division  In  favor  of  Plcarreto  reversed. 

The  plaintiff  brought  this  action  to  fore- 
close a  mortgage  upon  property  situate  In 
the  town  of  Webster,  county  of  Monroe,  state 
of  New  York.  The  firm  of  Wooster  &  Mott 
and  Vito  Plcarreto  answered,  setting  forth 
their  re6i)ectlve  mechanics'  liens  upon  the 
property  and  asking  for  a  foreclosure  there- 
of. The  defendant  Wooster  attacked  the 
plaintiff's  mortgage  as  being  fraudulent  and 
void,  and  the  trial  court  so  found.  Plcarre- 
to's  Mm,  which  was  prior  in  point  of  time, 
was  also  held  to  be  void  and  of  no  effect, 
while  judgment  was  given  for  the  full  amount 
of  the  lien  filed  In  behalf  of  the  firm  of 
Wooster  &  Mott. 

The  plaintiff  and  Plccareto  appealed  to  the 
Appellate  Division.  Tliat  court  unanimously 
affirmed  the  judgment  against  the  plaintiff, 
but  held  that  Plcarreto's  lien  substantially 
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(compiled  with  the  law,  reversed  13xe  trial 
court  In  this  particular,  and  by  appropriate 
findings  established  the  lien.  The  Plcarreto 
lien  thus  taking  precedence  over  the  Woost« 
lien,  the  latter  defendant  has  appealed  to 
this  court 

The  cmly  qnestion  presented  by  the  appeal 
is  whether  the  Plcarreto  lien  compiles  with 
the  statute.  The  plaintiff  also  has  appealed 
to  this  court  by  serving  a  notice  of  appeal ; 
but  the  judgment  against  him  having  been 
unanimously  affirmed,  and  no  permission  to 
appeal  having  been  granted,  he  did  not  ap- 
pear upon  the  argument  His  appeal  must  be 
dismissed.    The  fnrtber  facts  appear  below. 

Andrew  L.  Oilman,  of  Ro(*he8ter,  for  ap- 
peUanta 

James  L.  Brewer,  of  Bochester,  for  defend- 
ant, respondent 

GKANE,  J.  (after  stating  the  facta  tu9 
above).  On  the  3d  day  of  February,  1916,  the 
defendants  Vito  Plcarreto,  CSirlstofore  Tarri- 
cono,  and  Oniseppe  Oammorrello  caused  to 
be  filed  in  the  'office  of  the  derk  of  Monroe 
county  In  the  state  of  New  York  a  notice  of 
claim  and  lien  for  the  sum  of  $600,  the  un- 
paid price  of  work  and  labor  performed  np- 
on  the  real  property  tn  (juestlon.  These  men 
were  carpenters. 

The  defendant  Fred  M.  Wooster  and 
CSiarles  A.  Mott  were  copartners  in  the  hard- 
ware business  in  the  town  of  Webster,  doing 
business  imder  the  firm  name  and  style  of 
Wooster  &  Mott  and  whi(^  business,  since 
the  (leath  of  Charles  A.  Mott  has  been  con- 
tinued by  the  said  Wooster  and  the  defend- 
ant Elizabeth  Mott  as  ezecatrix  On  the 
24th  day  of  February,  1916,  Wooster  &  Mott 
caused  to  be  filed  in  the  office  of  the  derk 
of  Monroe  county  a  notice  of  claim  and  Uea 
on  and  against  the'  property  here  In  ijuestlon 
for  the  sum  of  $2,377.58,  the  unpaid  price 
for  lumber,  hardware,  and  mason  supplies 
fnrnished  to  the  owner  for  the  building  be- 
ing erected. 

It  was. determined  by  the  trial  court  that 
the  W(X)ster  ft  Mott  lien  took  precedence  over 
the  Plcarreto  lien,  because  the  notice  filed  by 
the  carpenters  was  not  In  the  form  prescribed 
by  law.  In  that  the  said  notice  of  lien  did 
not  state  the  total  amount  of  the  contract 
price  and  did  not  state  the  value  of  the 
work  already  performed  under  such  con- 
tract Tarrlcono  and  Oammorrello  assigned 
all  their  rights  nnder  the  lien  to  the  defend- 
ant Plcarreto.  The  Apiiellate  Division  re- 
versed this  finding  of  the  trial  court  finding 
that  the  Plcarreto  lien  "complied  in  form  and 
substance  with  the  re(iulrement8  of  the  Lien 
Law." 

[1]  This  opinion  need  only  touch  up<m  the 
sufficiency  of  the  notice  and  the  requireipenta 
of  the  statute.  Section  9,  subd.  4,  of  the  Llea 
Law  (ConsoL  Laws,  c.  33)  as  it  existed  at  the 
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time  of  this  lien  and  prior  to  the  amend- 
ment by  Laws  1916,  c.  607,  provided  that  the 
notice  of  Uen  should  state  "the  labor  per- 
formed or  to  be  performed,  or  materials  fur- 
nished or  to  be  famished  and  the  agreed 
price  or  value  thereof."  In  this  case  the 
notice  should  have-  stated  what  carpenter 
work  bad  been  performed  by  Plcarreto  and 
his  associates  and  the  agreed  price  or  value 
thereof.  The  notice  failed  to  state  the  lat- 
ter requisite,  the  price  of  the  labor  performed 
or  the  value  thereof.  At  this  part  of  the 
notice  it  read: 

"That  the  labor  performed  is  all  carpenter 
work  upon  said  houses  aa  per  said  contract; 
two  of  said  hoases  ready  for  plastering  and 
third  house  completed  tor  plastering  except  five 
partitions.  That  the  labor  to  be  performed  is 
completion  of  said  hoases  as  per  contract.  That 
the  amount  unpaid  to  said  lienor  for  such  labor 
is  five  hundred  dollars  ($500)." 

la  It  fatal  to  this  lien  that  the  notice  fail- 
ed to  state  the  agreed  price  of  the  labor  i)er- 
formed  or  the  value  thereof?  The  statute 
says  that  this  must  be  stated,  and  Finn  y. 
Smith,  186  N.  Y.  466,  79  N.  E.  714,  holds  that 
a  failure  to  state,  either  explicitly  or  by  plain 
inference,  the  value  or  the  agreed  price  of  the 
labor  performed  at  the  time  of  the  filing  of 
the  notice,  makes  it  void  and  of  no  effect. 
This  rule  has  been  followed  in  Levin  v.  Hess- 
berg,  135  App.  Div.  165,  119  N.  Y.  Supp. 
1021,  and  Bacbmann  y.  Spinghd,  164  App. 
Dly.  725,  149  N.  Y.  Supp.  610.  The  Plcarreto 
lien  was  therefore  void,  as  found  by  the  trial 
court ;  the  notice  not  being  in  the  form  de- 
scribed by  law. 

[2,  3]  It  is  said,  however,  that  the  defend- 
ants Wooster  &  Mott  are  not  in  a  position 
to  contest  the  validity  .of  this  prior  lien,  in 
that  the  issue  was  not  raised  upon  the  trial 
or  by  pleading.  The  complaint  referred  to 
the  respective  liens  and  asked  that  the  plaln- 
tilTs  mortgage  be  foreclosed  and  these  liens 
forever  barred  from  any  right  in  the  mort- 
gaged premises.  Wooster  &  Mott  by  their 
answer  alleged  that  the  plaintifT's  mortgage 
was  void  for  frand,  set  forth  their  lien,  and 
also  that  of  Plcarreto,  and  in  the  demand 
for  Judgment  asked  "that  the  validity  and 
priority  of  the  liens  of  the  other  defendants 
herein  be  determined  and  adjudged."  The 
allegation  regarding  the  Plcarreto  lien  was 
simply  a  statement  of  the  fact  that  the  three 
carpenters  filed  a  mechanic's  Uen  against  the 
said  real  property  on  the  3d  day  of  Febru- 
ary, 1916,  a  copy  of  which  was  annexed  to 
the  answer  as  Exhibit  A.  Nowhere  did  Woos- 
ter &  Mott  in  their  answer  admit  that  the 
Uen  was  a  valid  lien,  or  acknowledge  its  pri- 
ority; on  the  contrary,  they  asked  the  court 
to  pass  upon  its  validity  and  priority. 

The  respondent  Plcarreto,  In  his  brief,  says 


that  cross-answers  were  properly  served 
among  the  defendants,  but  that  in  no  part 
of  said  answer  of  Wooster  &  Mott  is  the  va- 
lidity of  the  respondent's  Uen  controverted. 
When  Picarreto's  attorney  received  the  Woos- 
ter &  Mott  answer,  he  must  have  read  what 
I  have  here  stated,  that  the  court  was  asked 
to  determine  the  validity  of  his  Uen  and 
whether  it  took  precedence  over  that  of  Woos- 
ter &  Mott  On  the  trial  the  respective  par- 
ties gave  evidence  aa  to  the  nature  of  their 
Uens,  work  performed,  and  materials  fur- 
nished, and  offered  in  Evidence  aa  exhibits 
the  notice  of  the  Uens  as  filed.  We  tliink 
that  vrlthln  section  521  of  the  Code  of  Civil 
Procedure  there  was  thus  an  issue  raised  be- 
tween Wooster  &  Mott  and  Plcarreto  regard- 
ing the  validity  of  the  Uens,  and  that  the 
court  was  Justified  in  thus  treating  the  mat- 
ter. In  fact,  no  point  was  raised  upon  the 
trial  that  under  the  pleadings  the  Plcarreto 
Uen  was  admitted  by  Wooster  ft  Mott  and 
that  its  priority  could  not  be  contested. 

Even  if  thl^  were  not  so,  we  think  that  In 
this  case  the  court  was  called  upon  to  de- 
termine the  vaUdlty  of  aU  Uens  and  their 
priority.    Section  45  of  the  Lien  Law  says: 

"The  court  may  adjust  and  determine  the  eqol- 
ties  of  aU  the  parties  to  the  action  and  the  or- 
der of  priority  of  different  liens,  and  determine 
all  issues  raised  by  any  defense  or  counterclaim 
in  the  action." 

/ 

The  conrt  Is  not  obliged  to  hold  that  a  me- 
chanic's Uen  is  vaUd,  when  upon  its  face  it 
clearly  is  InvaUd  and  no  Uen,  simply  because 
no  issue  has  been  raised  regarding  it  Where 
a  complaint,  as  in  this  case,  seeks  to  fore- 
close a  mortgage^  and  makes  a  mechanic's 
Uenor  a  party  under  an  allegation  that  he 
claims  to  have  some  Interest  in  the  proper- 
ty, and  the  defendant  answers,  setting  forth 
his  lien,  which  upon  its  face  Is  void,  tbe 
court  in  giving  Judgment  must  so  find,  ir- 
respective of  the  answers  of  other  defend- 
ants. A  mechanic's  Uen  never  comes  into  ex- 
istence unless  the  notice  npon  wliich  it  la 
founded  substantiaUy  compUes  with  the  stat- 
ute which  authorizes  the  creation  of  sach 
liens.  Toop  y.  Smith,  181  N.  Y.  283,  73  N.  B. 
1113. 

The  plaintiff's  ai^ieal  dKtnld  be  dismissed, 
with  costs,  and  the  Judgment  Of  the  AppeK 
late  Division  in  favor  of  respondent  Plcarre- 
to should  be  reversed,'  and  that  of  the  Spe- 
cial Term  afllrmed,  with  costs  in  this  conrt 
and  the  Appellate  Division  to  the  appellant. 

HISCOCK,  a  J.,  and  OHASB,  OOLUN. 
CUDDFBAGK.  HOGAN,  and  McLAUOH- 
LIN,  JJ.,  concur. 

Judgment  accordingly. 
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BOWNB  y.  OOI/T  et  sL 
(CoQit  of  Appeals  of  New  York.    May  20, 1919.) 
OomsTS  «=3237(1)— Appeal  tbou  Final  Judo- 

MENT— JlTBIBDIOTIOIt  OV  COtTBT  OF  APPKAI.8. 

Where,  in  action  to  partition  realty,  inter- 
locntory  judgment  of  Special  Term  that  widow 
did  not  have  estate  for  life  in  an  undivided  one- 
tliird  of  aU  realty  was  modified  or  reyersed  by 
the  Appelate  Division,  and  there  has  been  no 
appeal  to  Appellate  Division  from  final  judg- 
ment subsequently  entered,  held,  Court  of  Ap- 
peals has  no  jurisdiction  of  appeal  from  final 
judgment,  "as  well  as  from  each  and  every  part 
of  interlocutory  judgment,"  there  being  no  au- 
thority 'to  appeal  directly  to  the  Court  of  Ap- 
peals from  a  final  judgment  rendered  by  court  of 
original  jurisdiction,  except  as  conferred  by 
Code  Civ.  Proc.  {  1336. 


Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Prands  D.  Bowne  against  Eliz- 
abeth B.  Colt  and  others.  From  a  judgment 
of  the  Supreme  Court,  and  from  an  inter- 
locutory judgment  for  partition,  as  modified 
by  the  order  of  the  Appellate  Division  (171 
App.  Div.  409,  157  N.  Y.  Supp.  417),  defend- 
ant named  appeals.    Appeal  dismissed. 

Walter  E.  Ernst,  of  New  York  City,  for 
appellant 

William  E.  Camochan,  of  New  York  City, 
for  respondent 

COIXIN,  J.^  At  the  outset  there  is  neces- 
sarily presented  a  question  of  procedure. 
The  action  is  to  secure  the  partition  of  two 
parcels  of  real  estate.  The  principal  issue 
in  the  case  was  between  Elizabeth  B.  Colt,  a 
daughter,  and  Jessie  D.  Bowne,  the  widow, 
of  Robert  S.  Bowne,  and  was  whether  or  not 
the  widow  had  an  estate  for  her  life  in  an 
undivided  one-third  of  all  the  real  estate 
involved.  The  decision  of  the  Special  Term 
was  that  she  did  not  have  the  estate,  and 
the  consequent  interlocutory  judgment,  en- 
tered May  29,  1915,  so  adjudged.  The  Ap- 
pellate Division,  upon  the  appeal  of  the  wid- 
ow, by  its  order  modified  or  reversed  the 
Interlocutory  judgment  in  that  it  struck 
from  it  certain  provisions,  and,  by  new  con- 
clusions of  law,  modified  other  provisions, 
and  held  that  the  widow  had  the  estate.  Up- 
on and  in  virtue  of  the  order  of  the  Appel- 
late Division,  and  in  conformity  with  it,  an 
interlocutory  judgment  was  entered  March 
16,  1916.  Subsequently,  the  referee,  apix>int- 
ed  by  the  interlocutory  judgment  for  the  pur- 
pose, sold  the  real  estate,  and  filed  the  re- 
quired report  of  his  proceeding.  Thereupon 
and  on  March  30,  1917,  the  final  judgment  in 
the  ordinary  form,  confirming  the  report  of 
the  referee,  adjudging  the  completion  of  ttie 
sale  and  the  distribution  and  disposition  of 
the  proceeds,  was  entered.    An  appeal  to  the 
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Appellate  Division  from  the  final  judgment 
has  not  been  taken  by  any  party.  ,  Elizabeth 
B.  Colt  by  her  notice  of  appeal,  baa  taken 
this  appeal  to  this  court  from  thfe  final  Judg- 
ment of  March  30, 1917,  "as  well  as  from  each 
and  every  part  of  the  interlocutory  judgment 
entered  herein  on  May  29,  1915,  as  modified 
by  order  of  the  Appellate  Division.    •    •    •  •• 

We  have  no  Jurisdiction  to  entertain  the 
appeal.  There  is  no  authority  to  appeal  to 
this  court  directly  from  a  final  Judgment  ren- 
dered in  the  court  of  original  jurisdiction, 
except  as  conferred  by  section  1336  of  the 
Code  of  Civil  Procedure.  We  have  reoenUy 
declared  such  conclusion  and  the  reasons  for 
it  WUl  V.  BarnweU,  197  N.  Y,  296,  90  N.  E. 
817.  Although  it  may  be  urged  that  the 
Appellate  Division  did  not  wholly  reverse 
the  Interlocutory  judgment  it  is  manifest 
that  it  did  not  affirm  it 

The  appeal  should  be  dismissed,  with  costa 


HISCOOK,  C.  J.,  and  CHASE,  CUDDE- 
BACK,  HOGAN,  McLAUGHLiIN,  and 
CRANE,  JJ.,  concur. 

Appeal  dismissed. 


(228  N.  T.  UO) 

In  re  BUECHNEB. 

In  re  GRIFFITH'S  WILL. 

(Court  of  Appeals  of  New  York.    June  8, 1919.) 

1.  WnjLS     «=»524(6)— CONSTBUOTIOM— DlTISB 

TO  Childbed  or  Bbotbsb. 
Under  will  giving  an  estate  in  trust  for  a 
brother's  use  for  life,  and  on  his  death  direct- 
ing trustee  to  divide  estate  into  as  many  shares 
as  there  should  be  children  of  such  brother 
"living,"  and  devising  one  of  each  of  such 
shares  to  each  of  such  children  absolutely,  the 
brother's  two  children  living  at  his  death  tdok 
to  exclusion  of  administrator  of  a  third  child, 
who  had  predeceased  him. 

2.  Wills  $=>463— Constbuotioit— Rkjeotioit 

or  WOBDS. 
Words  are  never  to  be  rejected  as  mean- 
ingless or  repugnant  if  by  any  reasonable  con- 
struction they  may  be  made  consiBtent  and  sig- 
nificant 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

In  the  matter  of  the  petition  of  George  G. 
Buechner,  rendering  and  setUing  his  accounts 
as  trustee  under  the  wlU  of  Charles  F.  Grif- 
fith, deceased.  From  an  order  of  the  Ap- 
pellate Division  (175  N.  Y.  Supp.  896),  affirm- 
ing a  decree  of  the  Surrogate's  Court  pf  Kings 
County  (105  Mlsa  Rep.  176,  172  N.  Y.  Supp. 
812),  certain  parties  appeal.  Order  reversed, 
and  proceeding  remitted  to  Surrogate's  Ootirt 
for  entry  of  decrees. 
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George  L.  Ingraliam,  of  New  Xork  City,  for 
appellants. 

John  L.  Sheppard,  of  New  York  Oty,  for 
respondent. 

CARDOZO,  J.  Tlie  will  of  Caiarles  F. 
Griffith  has  been  construed  upon  the  settle- 
ment of  the  accounts  .of  his  trustee,  and  by 
this  appeal  the  construction  becomes  sub- 
ject to  revision  here. 

The  testator  gave  to  a  trustee  one-half  of 
his  residuary  estate  in  trust  for  the  use  of 
a  brother,  William  H.  Griffith,  during  life, 
with  remainder  as  follows: 

"Upon  the  death  of  my  said  brother,  Wil- 
liam H.  GrifSth,  I  direct  my  trustee  to  divide 
the  said  estate  so  held  in  tmst  into  as  many 
shares  as  there  shall  be  children  of  my  said 
brother  William  H.  Griffith  living,  and  I  irive, 
devise,  and  bequeath  one  of  each  of  the  said 
shares  unto  each  of  the  children  of  my  said 
brother  William  H.  Griffith,  absolutely  and 
forever." 

Two  children  of  William  H.  Griffith  were 
living  at  his  death.  A  third  child  died  before 
him.  The  question  is  whether  the  adminis- 
tratrix of  the  deceased  child  is  entitled  to  a 
share  of  the^  estate.  The  surrogate  has  held 
that  there  must  be  a  division  into  thirds. 
The  Appellate  Division  affirmed  by  a  divided 
court. 

We  reach  a  difTerent  conclusion.  The  will 
directs  the  trustee  to  divide  the  estate  upon 
the  death  of  the  brother  into  as  many  shares 
as  there  shall  be  children  of  that  brother  "liv- 
ing." The  decree  directs  him  to  divide  it  into 
as  many  shares  as  there  are  children  living 
and  dead.  The  two  directions  cannot  stand  to- 
gether. Marsh  v.  Consumers'  Park  Brewing 
Co.,  220  N.  Y.  205,  212,  115  N.  B^  513;  Mul- 
larky  ▼.  Sullivan,  136  N.  Y.  227,  32  N.  B. 
762;  Low  v.  Harmony.  72  N.  Y.  408.  The 
mandate  of  the  will  is  nullified  by  the  man- 
date of  the  decree.  We  are  told  that  this 
result  is  Justified  by  the  words  of  gift  that 
follow  the  direction  to  divide.  At  the  begin- 
ning of  a  sentoice,  the  testator  restricts  the 
shares  to  the  number  of  living  children.  The 
argument  is  that  at  the  end  of  the  same  sen- 
tence he  abandons  the  restriction.  Nothing 
In  the  will  suggests  so  volatile  a  purpose. 
The  principle  of  division  is  not  changed  by 
the  words  of  gift  which  supplement  the  di- 
rection to  divide.  They  have  no  effect,  ex- 
cept to  confirm  the  title  of  a  class  already 
unmistakably  described.  "One  of  each  of 
the  said  shares" — ^1.  e.,  the  shares  appor- 
tioned to  living  children — is  bequeathed  to 


each  child.  There  .cannot  be  one  share  for 
each,  unless  allotment  and  bequest  are  to 
follow  the  same  lines.  "Futurity  is  annexed 
to  the  substance  of  the  gift"  (Smith  v.  Ed- 
wards, 88  N.  Y.  92),  for  the  only  shares  be- 
queathed are  the  shares  produced  by  the 
allotment. 

This  Is  no  case  for  the  application  of  tbe 
rule  that,  between  two  inconsistent  clauses, 
the  later  will  be  preferred  as  the  expression 
of  the  final  purpose.  Words  are  never  to  be 
rejected  as  meaningless  or  repugnant.  If  by 
any  reasonable  construction  they  may  be 
made  consistent  and  significant.  Excision  Is 
a  "desperate  remedy."  Adams  ▼.  Mass^,  184 
N.  Y.  62,  69,  76  N.  H.  916,  918.  It  Is  "only  a 
last  resort  to  be  availed  of  when  all  efforts 
to  reconcile  the  inconsistency  by  construc- 
tion have  failed."  Van  Nostrand  v.  Moore, 
52  N.  Y.  12,  20.  Here  we  perceive  no  con- 
flict, and  surely  none  that  Is  Inevitable.  Thia 
is  no  case  again  for  subtle  distinctions  be- 
tween directions  to  pay  or  distribute,  and 
words  of  present  gift  Fulton  Trust  Oo.  v. 
PhllUpB,  218  N.  Y.  673,  683,  118  N.  Hl  668, . 
I*  R.  A.  1918B,  1070;  Matter  of  Baer,  147 
N.  Y.  348,  41  N.  a  702.  Such  tests  may  help 
to  ascertain  the  membership  of  a  class  not 
otherwise  defined.  There  is  no  need  to  resort 
to  them  when  the  testator  has  defined  the 
membership  himself.  We  think  he  has  done 
so  here,  and  limited  his  gift  to  the  children 
living  at  the  division.  A  single  sentence  In- 
cludes the  direction  to  divide  and  the  gift  of 
the  thing  divided.  The  dass  that  Is  to  share 
in  the  division  is  ascertained.  The  same 
class  must  share  in  the  gift  to  which  divi- 
sion Is  to  lead.  We  neied  no  canon  of  con- 
struction to  Justify  that  holding,  except,  In- 
deed, the  primary  one,  to  which  all  others 
are  subordinate,  that  the  Intention  of  the 
testator  is  to  be  sought  In  all  his  words,  and, 
when  ascertained,  is  to  prevail.  Robinson 
V.  Martin,  200  N.  Y.  159,  164,  93  N.  E.  488; 
MuUarky  v.  Sullivan,  supra.  136  N.  Y.  230. 
232,  32  N.  B.  762. 

The  order  of  the  Appellate  Division  and  the 
decree  of  the  Surrogate's  Court  should  be  re- 
versed, with  costs  in  all  courts,  and  the  pro- 
ceeding remitted  to  the  Surrogate's  Court 
for  the  entry  of  a  decree  to  accordance  with 
this  opinion. 

HISCOCK,  a  J.,  and  COLLIN,  OTJDDB- 
BACK,  POUND,  CRANB^  and  ANDRBWS, 
JJ.,  Goncnr. 

Order  reversed,  etc. 
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l..QuAKANTr  *=»4  —  Indeunitt  *=»9(1)— 
Bond  to  Liquidatob  bt  StocKHorDSBS 
OF  iNBOtVKNT  Bank— Pbimabt  Ljabiutt 

or   SlONEBB. 

A  bond  to  a  bank  which  became  liquidator 
for  another  bank,  which  bond  waa  signed  by 
the  other  bank's  stockholders,  held  not  a  con- 
tract of  guaranty,  but  one  of  indemnity,  and  the 
signers'  liability  not  secondary,  but  primary. 

2.  Estoppel  «=>e8<4)— Ruijnob  in  Fobmbb 
Action  Between  Pasties— Relief  of  In- 
deunifibb8  ob  ouabantobs. 

Where  the  defendant  stockholder  of  an  in- 
solvent bank  and  signer  of  the  bond  to  liquida- 
tor helped  induce  a  ruling  to  his  advantage 
in  another  case,  that  the  liquidator's  advances 
trere  not  a  debt  and  that  stockholders  were 
not  liable  under  the  statutes,  and  that  the  liqui- 
dator having  exhausted  the  assets  had  no  secu- 
rity for  the  deficit  except  the  indemnity  bond, 
the  court  will  not,  at  defendant's  instance,  rule 
otherwise  when  the  result  is  to  defendant's  det- 
riment, in  an  action  on  the  bond  and  the 
strict  roles  that  are  enforced  at  times  for  the 
relief  of  voluntary  guarantors  are  without  ai>- 
plication. 

3.  Indemnity  «=5»9(1)— Bond  bt  Stockhold- 
EBe  OP  Insolvent  Bank— Pbimabt  Liabil- 
mr— C?nTTiNG  Down  bt  Implication. 

Where  defendant  and  his  associates  as 
stockholders  of  an  insolvent  bank  to  protect 
their  business  interest  assumed  a  primary  lia- 
bility as  insurers  against  loss  by  signing  a 
bond  to  .the  bank  acting  as  liquidator,  their  lia- 
bility will  not  be  cut  down  by  the  implication 
of  conditions  not  fairly  and  reasonably  in- 
volved in  the  scheme  of  the  transaction. 

4.  Indemnitt  «=»12r-B0ND  TO  Liquidatobb 
OF  Insolvent  Bank— Death  of  Liquida- 
tob  Lbavino  Assets  Unadministeeed — 
Right  to  Indkmnitt  fob  Advances. 

Where  one  bank  became  liquidator  for  an- 
other, and  -took  a  bond  from  the  stockholderi  of 
the  latter  to  indemnify  itself  against  loss  for 
advances,  the  transaction  did  not  fairly  and 
reasonably  involve  the  implication  of  the  con- 
dition that  the  insolvency  and  dissolution  of 
the  liquidator  leaving  assets  unadministered 
should  cancel  the  right  to  indemnities  or  ad- 
vances during  the  life  of  the  liquidating  bank. 

5.  Indemnitt  €=>12— Dischasgk  or  Cotb- 
nant— Sale  of  Bond  bt  Rbcbivbb. 

An  indemnity  covenant  to  a  bank  acting 
as  liquidator  and  pledgee  of  a  failing  bank 
is  not  discharged  because  upon  the  dissolution 
of  the  liquidator  the  sale  of  the  pledged  as- 
sets is  made  by  its  recover;  and  all  that  the 
defendant  indemnifler  may  insist  upon  Is  a 
conversion  into  money  of  the  assets  of  the  in- 
solvent corporation,  of  which  he  was  a  stock- 
holder, and  for  which  he  signed  indemnifying 
bond  to  liquidator,  by  the  liquidating  bank  if 
alive,  and,  if  dead,  by  its  successor  or  receiver. 


ASSBTS  SEAIilZATIOK  00.  t.  ROTH  fiS 

(UtN.S.) 

6.  Banks  and  Bankiito  4=372— DiBflOLpnoK 

—Effect. 
The  dissolution  of  a  bask  acting  as  liquida- 
tor of  another  insolvent  bank  was  not  equiva- 
lent to  a  voluntary  abandonment  of  the  task 
of  liquidation  where  liquidator's  dissolution 
was  forced  upon  it  by  the  action  of  the  state 
and  the  result  did  not  cease  to  be  involuntary 
because  such  insolvency  may  have  been  due  to 
negligence  or  other  wrong. 
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Appeal  from  Supreme  Court,  Appellate 
DlTlslon,   Fourth   Department 

Action  by  the  Assets  Realization  Company 
against  Philip  W.  Roth,  rrom  a  Judgment 
of  the  Appellate  Division  of  the  Suprem« 
Court  for  the  Fourth  Department  (179  App. 
Dlv.  324,  166  N.  Y.  Supp.  388),  affirming  & 
Judgment  of  the  Trial  Term  entered  upon  a 
verdict  In  favor  of  the  defendant  under  th«i 
direction  of  court,  plaintiff  appeals.  Revers 
ed,  and  new  trial  granted. 

Carlos  C.  Ald«»,  of  Buffalo,  for  appellant 
W.  C.  Carroll,  of  Buffalo,  for  respondent 

CARDOZO,  J.  In  August,  1901,  the  Metro- 
politan Bank  of  Buffalo  found  Itself  In 
financial  straits.  It  determined  to  go  into 
voluntary  liquidation  and  avoid  the  expense 
of  a  receivership.  The  liquidator  selected  was 
the  German  Bank  of  the  same  place.  The 
rights  and  duties  of  the  two  banks  are  set 
forth  In  a  written  contract  The  Qerman 
Bank  was  to  advance  sufficient  moneys  to  pay 
all  the  depositors  of  the  Metropolitan  Bank 
In  fulL  It  was  also  to  make  advances  for 
other  purposes.  In  return  and  as  security 
for  these  advances.  It  received  a  pledge  of  all 
the  "assets,  property,  and  effects  of  every 
name,  nature,  and  kind"  belonging  to  the 
liquidated  bank.  In  the  management  of  the 
property  and  in  the  conversion  of  the  assets 
Into  money,  due  diligence  was  to  be  used  "to 
make  the  conversion  as  rapidly  as  it  can  be 
done  without  undue  sacrifice."  There  was 
to  be  delivered  to  the  liquidator  by  the  Met- 
ropolitan Bank  "a  proper  guaranty  of  certain 
of  its  directors  and  stockholders"  against  any 
and  all  loss  as  a  result  of  the  advances. 
'  This  action  is  brought  upon  a  bond  de- 
livered to  the  liquidator  In  fulfillment  of  that 
covraant  The  signers  were  officers  and 
stockholders  of  the  Metropolitan  Bank.  Each 
became  severally  liable  for  an  amount  equal 
to  the  par  value  of  his  sharea  The  limit  of 
the  aggregate  liability  of  all  subscribers  was 
$57,200.  The  limit  of  the  defendant's  UabiUty 
was  $21,200.  The  Iwnd  recites  the  voluntary 
liquidation  of  the  Metropolitan  Bank,  the  re- 
quest that  the  German  Bank  undertake  the 
work  of  liquidation,  and  the  covenant  to  fur- 
nish to  the  liquidator  "a  guaranty  against 
loss."  The  recitals  are  followed  by  a  cove- 
nant in  these  words: 
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"We,  the  nndercdgiied,  all  of  Buffalo,  New 
Tork,  do  hereby  covenant  and  agree,  each  for 
himself  and  not  for  the  other,  to  and  with  the 
said  German  B&nk  that  we  will  at  all  times 
hereafter  keep  and  save  harmless  and  indem- 
nify the  said  the  German  Bank  of,  from  and 
against  all  loss  damage  or  injviry  which  it 
may  in  any  manner  sustain  by  reason  of  any 
and  every  advance  which  it  may  make  pursu- 
ant to  the  aforesaid  agreement,  and  of  and 
from  all  costs  or  expenses  that  may  in  any 
manner  grow  thereout." 

The  German  Bank  took  over  the  assets  of 
the  Metropolitan  Bank.  It  paid  all  the  de- 
positors in  full.  It  did  this  at  once ;  and  for 
that  purpose  advanced  nearly  $800,000.  It 
then  went  on  with  the  work  of  liquidation. 
It  had  almost  finished  Its  task  when  it  too 
faced  disaster.  On  December  21,  1904,  at 
the  snlt  of  the  Attorney  General  of  the  state, 
its  dissolution  was  decreed,  and  a  receiver 
was  appointed.  Over  $830,000  had  then  been 
realized  from  the  assets.  The  receiver  col- 
lected about  $3,500  more,  and  sold  the  few 
remaining  assets  to  the  plaintiff.  They  were, 
in  part  at  least,  the  odds  and  ends  that  almost 
always  remain  ui)on  the  winding  up  of  any 
hnslhess.  F^om  this  remnant  of  assets  the 
plalntiS  -succeeded  in  extracting  about  $34,- 
000.  It  did  this  in  co-operation  with  the  de- 
fendant and  his  associates.  There  is  no  rea- 
son to  believe  that  better  results  could  have 
been  realized  by  any  one.  It  thus  appears 
that  96  per  cent,  of  the  total  assets  had  been 
liquidated  by  the  German  Bank  before  its  dis- 
solution. With  the  added  4  per  cent  produc- 
ed through  the  efforts  of  the  receiver  and  the 
plaintiff,  the  proceeds,  after  deducting  ex- 
I)ense3,  are  insufficient  to  repay  the  liquida- 
tor's advances.  There  remains  a  deficit  of 
nearly  $250,000.  The  plaintiff,  as  the  as- 
signee of  the  bond  of  indemnity,  brings  this 
action  to  charge  the  defendant  with  his  pro- 
portion of  the  loss. 

[1-S]  The  courts  below  have  held  that  the 
defendant  has  been,  released  because  the 
liquidator  died  before  the  liquidation'  was 
complete.  They  have  viewed  the  bond  as  a 
guaranty,  and  its  signers  as  guarantors.  The 
decree  of  dissolution  put  an  end  to  the  liqui- 
dator's life.  Liquidation  in  its  final  stages 
was  the  work  of  substituted  agencies.  The 
bond  has  been  read  as  containing  an  implied 
condition  that  the  liquidator  shall  bear  the 
loss,  resulting  from  its  advances  unless  per- 
sonal performance  of  Its  task  shall  be  con- 
tinued to  the  end,  and  this  though  personal 
I)erformance  has  been  made  impossible  by 
death. 

We  readi  a  different  conclnslon.  The  bond 
which  this  defendant  signed  is  not  a  contract 
of  guaranty.  It  is  a  contract  of  Indemnity. 
1  Brandt  on  Suretyship  and  Guaranty,  pp. 
19,  20;  Jones  v.  Bacon,  146  N.  T.  446,  40  N. 
a  216 ;  Same  v.  Same,  72  Hun,  506,  25  N.  Y. 
Supp.  212;  GuUd  t.  Conrad,  [1894]  2  Q.'  B. 


885;  Nat.  Bank  ▼.  Smith,  142  Ga.  663,  665,  83 
S.  E.  526.  L.  R.  A.  1916B,  1116.  The  liabiUty 
assumed  is  not  'secondary,  but  primary.  We 
so  held  in  Assets  Realization  Co.  v.  Howard, 
211  N.  Y.  430,  106  N.  E.  680.  There  an  ac- 
tion was  brought  against  tliis  defendant  and 
others  to  charge  them  as  stockholders  of  the 
Metropolitan  Bank  with  the  statutory  liabil- 
ity for  debts.  We  held  that  the  Uquldator's 
advances  did  not  constitute  a  debt;  that  the 
stockholders  were  not  liable  under  the  stat- 
ute;  and  that  the  liquidator,  having  ex- 
hausted the  assets,  had  no  security  for  the 
deficit  except  the  contract  of  indemnity. 
The  defendant  helped  to  induce  that  ruling 
when  the  result  was  to  his  advantage.  We 
will  not  change  it  at  his  instance  now  when 
the  result  Is  to  his  detriment.  This  is  no 
case,  therefore,  for  the  application  of  the 
strict  rules  that  are  enforced  at  times  for 
the  relief  of  voluntary  guarantors.  Guaranty 
Co.  V.  Pressed  Brif*;  Ca,  191  U.  S.  416,  426, 
24  Sup.  Ct.  142,  48  U  Ed.  242 ;  111.  Surety  Co. 
V.  Davis  Co.,  244  U.  S.  376,  37  Sup.  Ct.  614» 
61  li.  Ed.  1206;  St.  John's  College  v.  .2Etna 
Ittd.  Co.,  201  N.  Y.  335,  341,  94  N.  B.  994. 
We  do  not  say  that  even  under  those  rules  the 
defendant  would  be  discharged.  Wilkinson  t. 
McKhnmie,  229  U.  S;.  690,  603,  33  Sup.  Ot 
879,  67  I*  Ed.  1342;  Equitable  Surety  Co.  ▼. 
McMillan,  234  U.  S.  448,  458,  84  Sap.  Ct  803, 
68  li.  Ed.  1394;  U.  S.  v.  V.  S.  FldeUty  ft  O. 
Co.,  236  n.  S.  512,  524.  36  Sup.  Ct  298,  59  U 
Ed.  696;  Richardson  v.  County  of  Steuben, 
226  N.  Y.  13,  122  N.  E.  449.  That  question  Is 
not  here.  The  defendant  and  his  associates 
had  a  business  interest  to  protect,  and  in 
order  to  protect  it  they  assumed  a'  jHrimary 
liability  as  insurers  against  loss.  The  lia- 
bility is  not  to  be  whittied  dovm  by  the  im- 
plication of  conditions  not  fairly  and  reason- 
ably Involved  in  the  gist  and  scheme  of  the 
transaction. 

[4,  t]  We  think  the  gist  and  scheme  of  this 
transaction  do  not  fairly  and  reasonably  In- 
volve the  implication  of  a  condition  tliat 
the  death  of  the  liquidator,  leaving  assets  un- 
admlnistered,  shall  cancel  the  right  to  In- 
demnity for  advances  during  life.  Nearly 
$800,000  was  owing  to  depositors.  Liquida- 
tion through  voluntary  agents  was  impossible 
unless  those  debts  were  paid  at  once.  The 
German  Bank  was  advancing  the  money  nec- 
essary to  pay  them.  Loss  resulting  from  the 
advances  was  the  risk  that  was  In  view ;  pro- 
tection against  such  loss  the  controUtpg  pur- 
pose of  the  boBd.  The  moment  advances  were 
made,  the  risk  had  been  incurred,  and  the 
duty  to  indemnify  arose.  Liquidation  was 
not  the  act  on  which  the  right  to  indemnity 
was  to  depend.  Liquidation  was  merely  the 
means  by  which  the  measure  of  the  loss  was 
to  be  gauged.  The  agencies  of  liquidation 
were  defined  during  the  liquidator's  life. 
They  were  not  defined  after  its  death.  They 
mii^t  therefore  be  any  agencies  appropriate 
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Is  that  contingency  for  the  ascertainment  of 
the  loss.  The  death  of  the  liquidator  did  not 
wipe  ont  the  adyances,  and  business  men  can- 
not have  expected  It  to  wipe  out  the  covenant. 
If  loss  could  not  be  ascertained  In  one  way, 
It  would  have  to  be  ascertained  In  another. 
The  last  thing  they  can  hare  expected  was 
that  It  would  not  be  ascratained  at  olL 

The  case  for  the  defendant  is  built  npon 
the  assumption  that  the  sole  relation  between 
the  banks  was  one  of  personal  employment, 
which  the  death  of  either  would  extinguish. 
Lacy  v.  Getman,  119  N.  Y.  109,  28  N.  E.  452, 
6  I*  R.  A.  728,  16  Am.  St  Rep.  806 ;  Wtolfe  v. 
Howes,  20  N.  Y.  187,  76  Am.  Dec.  888;  People 
V.  Globe  Mutual  Life  Ins.  Co.,  91  N.  X.  174; 
Dolan  y.  Rodgers,  149  N.  Y.  489,  494,  44  N. 
E.  167.  The  relati(Hi  was  that,  but  it  was 
something  more.  The  German  Bank  was  an 
agent  But  it  was  also  a  pledgee.  The  ty^o 
functions  and  capacities  were  inseparably 
commingled.  Deallh  might  terminate  the 
agency.  It  could  not  terminate  the  pledge. 
Terwilliger  v.  Ontario,  O.  &  S.  R.  R.  Co.,  149 
N.  Y.  86,  93,  43  N.  E.  432.  There  was  no  duty 
to  enrrender  Qie  pledged  assets  because  the 
liquidator  was  dead.  The  right  to  retain  and 
collect  them  passed  from  the  pledgee  to  its 
successor,  and  its  successor  was  the  recover. 
To  ayall  himself  of  the  pledge,  the  receiver 
had  to  convert  it  into  money.  Brightson  v. 
Glaflin,  225  N.  Y.  469,  122  N.  E.  468.  He 
could  not  convert  it  Into  money,  and  thus 
exercise  his  rights  as  a  pledgee,  without  be- 
coming at  the  same  time  a  liquidator.  Be 
might  not  liquidate  in  the  same  way  as  his 
predecessor,  but  he  would  do  it  in  some  way, 
and  the  process,  whatever  its  form,  would  as- 
certain and  fix  the  loss.  All  this  the  defend- 
ant and  his  associates.  If  they  thought  about 
the  consequences  of  death  at  all,  mnst  have 
foreseen  and  approved.  To  everything  that 
was  essential  to  the  enforcement  of  the  pledge 
by  the  successors  of  the  pledgee,  they  must  be 
taken  to  have  given  their  assent.  This  would 
be  true  though  their  position  were  strictly 
that  of  guarantors.  Sureties  on  a  bond  "have 
no  right  to  insist  upon  a  sacrosanct  prohibi- 
tion of  change"  in  the  performance  of  a  con- 
tract V.  S.  V.  McMuUen,  222  U.  S.  460,  468, 
82  Sup.  Ct  128,  66  I*  Ed.  269  r  Tide  Water 
Co.  V.  Globe  Ind.  Co.,  238  Fed.  157, 151  O.  O. 
A.  283.  They  may  assent  to  change  if  they 
will.  "Whether  they  have  done  so  Is  simply 
a  question  of  construction  and  good  sense, 
taking  words  and  circumstances  Into  ac- 
count." U.  S.  V.  McMuUen,  supra.  '  The  rea- 
sonable and  probable  fix  the  bounds  of  con- 
templation. A  covenant  of  indemnity  is  not 
discharged  because  the  subject  of  the  pledge 
is  sold  by  the  executors  of  the  pledgee.  The 
result  is  not  diCterent  where,  upon  the  dis- 
solution of  a  corporation,  the  sale  is  made  by 
a  receiver.  All  that  the  defendant  may  In- 
sist upon  is  a  conversion  of  the  assets  into 
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money  by  the  liquidator.  If  alive,  and,  if 
dead,  by  its  successors.  There  has  been  no 
departure  from  that  course  in  anything  that 
has  been  done.  The  loss  has  been  ascertain- 
ed and  the  defendant's  duty  is  to  pay  it 

[S]  The  defendant  argues  that  the  dis- 
solution of  the  German  Bank  was  equivaleat 
to  a  voluntary  abandonment  of  the  task  of 
liquidation.  People  t.  Globe  Mut  life  Ins. 
Co.,  supra,  91  N.  Y.  181 ;  Lorlllard  v.  Clyde, 
142  N.  Y.  456,  37  N.  B.  489,  24  L.  a  A.  113. 
We  think  there  is  nothing  in  the  point  The 
bank  did  not  seek  dissolution,  ridding  itself 
of  its  agreement  as  of  some  vexatious  bur- 
den. Dissolution  was  forced  iipon  it  by  the 
action  of  the  state.  The  result  did  not  cease 
to  be  Involuntary  because  Insolvency  may 
have  been  due  to  negligence  or  other  wrong. 
People  V.  Globe  Mut  Life  Ins.  Co.,  supra. 
Mistakes,  vrlth  corporations  as  with  men, 
are  often  paid  for  In  shortened  lives.  But 
error  is  not  suicide. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

HISOOOK,  O.  J.,  and  OOLMN,  POUND, 
CRANE,  and  ANDREWS,  JJ..  concor. 
CDDDBBACK,  J.,  not  voting 

Judgment  reversed,  et& 


(»  N.  T.  436) 

BARNASEY  v.  NEW  YORK,  0.  *  W. 
RY.  CO. 

(Conrt  of  Appeals  of  New  York.   May  27, 1919.) 

RAiLBOAns   *=)828(1)— Cbossino   Acoidknt— 

CONTBIBDTOBT    NEOLIGKNCB— DUTT    WhKBE 

Vrew  18  OBSTBUOTKn. 
A  motorcycle  rider,  familiar  with  a  cross- 
ing, and  the  signs  showing  there  was  no  flag- 
man on  doty,  who  confined  Us  attention  to  the 
north  because  his  view  in  that  direction  was 
obstructed,  and  who  was  stmck  by  a  train  from 
the  south,  which  he  could  have  observed  if  he 
had  looked  and  listened,  was  guilty  of  con- 
tribntory  negligence  as  a  matter  of  law. 

Chase  and  Crane,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Fourth  Department 

Action  by  John  Bamasky  against  the  New 
York,  Ontario  &  Western  Railway  Company. 
From  a  Judgment  of  the  Api)ellate  Division, 
Fourth  Department  (180  App.  Div.  921,  168 
N.  Y.  Supp.  1101),  aSBrming  a  jadgm«it  for 
plaintiff  entered  on  a  special  verdict  the  de- 
fendant appeals.  Judgments  reversed,  and 
complaint  dismissed. 

P.  W.  CnlIlnan,.of  Oswego,  for  appellant 
Thomas  Woods,  of  Syracuse,  for  respond- 
ents 
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MdEjAUGHLIN,  X  On  June  14,  1914,  the 
plaintiff,  about  11  o'cloclc  in  the  evening,  waa 
riding  a  motorcycle  on  Oneida  street  in  the 
city  of  Fulton,  N.  T.  Oneida  street,  which 
runs  easterly  and  westerly,  crosses,  at  right 
angles,  Second  street,  which  runs  northerly 
and  southerly.  The  defendant's  railroad 
tracks  are  laid  substantially  In  the  center  of 
Second  street.  As  plaintiff  was  crossing  Sec- 
ond street  at  Its  Intersection  with  Oneida 
street,  he  was  struck  by  a  locomotive  attach- 
ed, to  a  freight  train  going  In  a  northerly  di- 
rection, and  received  serious  injuries.  He 
brought  this  action  to  recover  the  damages 
sustained,  upon  the  ground  that  the  same 
were  due  to  the  negligence  of  the  defendant 
in  its  operation  of  the  train.  The  jury,  pend- 
ing a  motion  for  a  nonsuit,  rendered  a  spe- 
cial verdict,  in  accordance  with  which  the 
court  directed  Judgment  for  the  plaintiff, 
wlilch  was  affirmed  by  the  Appellate  Divi- 
sion, Fourth  Department,  two  of  the  justices 
dissenting  and  voting  to  di.<imlss  the  com- 
plaint on  the  ground  that  plaintiff  was  guilty 
of  contributory  negligence  as  matter  of  law. 
Defendant  appeals  to  this  court 

The  plaintiff,  at  and  Immediately  prior 
to  his  Injury,  was  going  easterly  on  Oneida 
street,  and  the  collision  occurred  about  the 
center  of  Second  street,  throwing  the  motor- 
cyde  to  the  east  and  plaintiff  to  the  west. 
Westerly  of  Second  street  a  building  on  the 
southerly  side  of  Oneida  street  extends  with- 
in 30  feet  of  the  west  rail  of  defendant's 
track,  while  on  the  northerly  side  of  the 
street  a  building  extends  somewhat  nearer 
the  west  rail,  and  at  the  end  and  adjacent  to 
the  building  is  a  flagman's  shanty  which  ex- 
tends within  about  12  feet  of  such  rail.  That 
portion  of  Oneida  street  lying  west  of  the 
west  rail  is  42  feet  wide  between  curbs,  with 
a  sidewalk  on  the  northerly  side  15  to  16  feet 
wide  and  on  the  southerly  side  11  to  12  feet 
wide.  Plaintiff,  if  riding  in  the  center  of 
Oneida  street,  when  he  reached  a  point  76 
feet  west  of  defendant's  west  rail,  could  see 
southerly  on  Second  street  a  distance  of  at 
least  30  feet,  and  as  he  approached  Second 
street  his  view  southerly  in  such  street  In- 
creased so  that  at  45  feet  he  could  see  up- 
wards of  100  feet  and  at  30  feet  from  800  to 
1,000  feet.  On  account  of  the  building  and 
the  flagman's  shanty  on  the  northerly  side  of 
Oneida  street  he  could  not  see  very  much  of 
the  track  lying  to  the  north  of  the  point  where 
the  streets  Intersect  until  he  had  reached  a 
point  about  12  feet  from  the  west  rail.  The 
train,  at  the  time  of  the  collision,  was  run- 
ning at  from  15  to  20  miles  an  hour,  and  the 
motorcycle  about  6  miles  an  hour.  Plaintiff 
testified  he  had  the  motorcycle  under  control 
and  could  stop  it  at  the  speed  at  which  it 
was  running,  almost  instantly.  When  he  had 
reached  a  point  45  feet  west  of  defendant's 
track,  he  stated  he  looked  towards  the  south 
and  listened,  but  did  not  see  or  hear  a  train ; 
that  he  did  not  again  look  to  the  south  or 


listen  until  the  train  was  p'ractlcaUy  upon 
him,  or  at  least  so  close  to  him  that  he  was 
unable  to  stop  the  motorcycle  and  prevent  the 
collision.  The  only  explanation  given  by  him 
as  to  why  he  did  not  again  look  southerly  to 
ascertain  whether  a  train  was  approaching 
before  attempting  to  pass  over  Second  street 
was  that,  on  account  of  the  obstructions  on 
the  northerly  side  of  Oneida  street  he  was 
looking  in  that  direction  to  ascertain  whether 
a  train  was  approaching  from  the  north. 

The  explanation  is  unsatisfactory,  because 
he  was  as  much  obligated  to  look  out  for  ap- 
proaching trains  in  one  direction  as  the  other, 
and  besides,  by  reason  of  the  obstructions  on 
the  northerly  side  of  Oneida  street  he  could 
not  see  the  tracks  to  the  north  for  any  great 
distance  until  he  was  within  12  or  14  feet  of 
the  west  rail.  He  -was  familiar  with  the  loca- 
tion; had  lived  In  the  vicinity  for  a  long 
time;  and  had  passed  over  the  tracks  at 
this  point  on  very  many  occasions.  He  must 
therefore,  have  known  it  he  did  not  exercise 
the  care  required  he  was  liable  to  be  struck 
bf  a  passing  train.  Having  this  knowledge. 
It  was  his  duty  to  again  look  southerly  which 
be  could  have  done  In  the  merest  fraction  of 
a  second,  simply  by  turning  tils  head  or  eyes. 

PlaintlfTs  witness  Smith,  who  was  also  rid- 
ing a  motorcycle  easterly  on  Oneida  street 
and  directly  behind  the  plaintiff,  testified 
that  when  he  was  65  to  70  feet  from  defend- 
ant's 'track  he  heard  the  train  approaching 
and  called  to  plaintiff  that  there  was  a  train 
coming.  He  also  testified  he  saw  the  train 
as  It  came  into  Oneida  street  If  the  witness 
Smith  could  hear  the  train  approaching  when 
66  or  70  feet  from  the  track,  and  see  It  when 
it  reached  the  point  where  the  two  streets  in- 
tersect no  possible  reason  Is  suggested  why 
plaintiff  could  not  also  have  heard  and  seen 
It  and  avoided  the  collision.  If  he  did  not 
hear  It  It  was  because  he  did  not  Usten ;  iC 
he  did  not  see  It  It  was  because  he  did  not 
look.  The  truth  Is  he  drove  the  motorcycle 
directly  in  front  of  defendant's  engine,  and 
the  collision  occurred,  which  might  easily 
have  been  avoided. 

Giving  the  plaintiff  the  most  favorable  In- 
ferences to  be  drawn  from  the  evidence,  it 
shows  that  his  injuries  were  caused  by  his 
own  carelessness  in  not  exercising  the  care 
which  the  law  required  him  to  exercise  for 
his  own  safety. 

In  reaching  this  conclusion  I  have  not 
overlooked  the  authorities  cited  by  the  re- 
spondent, They  are  not  In  point  or  are  eas- 
ily distinguishable  from  the  present  case.  In 
the  most  recent  (Ellas  v.  Lehigh  Valley  R. 
R.  Co.,  226  N.  Y.  154.  123  N.  B.  73)  the  de- 
fendant had  for  years  stationed  a  fiagman  at 
the  crossing.  This  the  plaintiff  knew.  He 
had  seen  him  discharging  his  duties  on  the 
very  day  the  accident  occurred.  At  the  time 
of  the  accident  the  flagman. failed  to  give  any 
indication  of  the  approaching  train.  He  was^ 
either  absent  from  hlB  place  of  duty  or  else 
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teUfed  to  dbdiarge  It  and  this  was  a  proper 
subject  for  the  conslderadon  of  the  Jury  as 
bearing  apon  the  question  as  to  whether  the 
care  exercised  by  the  plaintUf  was  adequate. 

In  the  present  case  there  was  no  flagman  on 
duty  at  the  time.  This  fact  was  well  known 
to  the  plaintiff,  not  only  by  reason  of  his  fa- 
miliarity with  the  locality,  but  by  reason  of 
signs  indicating  the  hours  when  a  flagman 
would  be  there. 

The  case  in  principle  cannot  be  distinguish- 
ed £rom  Bowden  ▼.  Lehigfh  Valley  R.  R.  Co., 
226  N.  T. .  128  N.  B.  867. 

The  Judgments  appealed  from,  therefore, 
should  be  reyersed,  and  the  complaint  dis- 
missed, with  costs  In  all  courts.  This  con- 
clusion renders  it  unnecessary  to  pass  upon 
the  questions  of  practice  sought  to  be  raised 
by  the  api>eal  from  certain  orders. 

COIiLIN,  CUDDEBACK,  and  ANDREWS, 
JJ.,  concur. 
CHASE  and  CRANES,  JJ.,  dissent 
HOOAN,  J.,  not  voting. 

Judgments  reversed,  6t& 


(226  N.  T.  (27) 

RAMME   T.  LONG  ISLAND  R.   CO. 

(Court  of  Appeals  of  New  York.    May  20, 
1919.) 

1.  Raiuboads  «=9ll4(l>— Dahaoks  tor  Ob- 

BTBUCTION    OF    STBEXTS    BY    IKPBOVMCBHT— 

Kliiunatino  Gradk  Cbobsinos— Pixadii^o 
— Answeb— Nkw  Mattxb— Licensk. 
In  an  action  against  a  railroad  for  dam- 
ages to  business  by  clocing  streets  while  mak- 
ing dianges  ordered  by  the  Public  Service 
Commission  hi  the  manner  provided  by  Rail- 
road Law,  H  91-97>  for  the  elimination  of 
grade  crossinga,  the  order  directing  such  im- 
provement is  new  matter  constitnting  a_de- 
fense  vrltliln  Code  Civ.  Proc.  {  600,  which  de- 
fendant must  allege  in  its  answer  and,  where 
the  order  is  not  so  pleaded,  it  Is  error  to  re- 
cei;re  it  In  evidence. 

2.  Raiiaoads  <=>113(1)  —  Obstbttotion  of 

STKBETS      BT       Iia>B0VEiaENT      BUICENATINO 

Okadk  Cbossikos— Obbtbuotior  BT  CrrT. 
A  railroad  company  causing  the  obstruc- 
tion of  a  street  during  the  malring  of  improve- 
ments eliminating  grade  crossings  under  or- 
ders of  the  Public  Service  Commission  is  not 
responsible  for  damage  to  one's  business  by 
reason  of  the  erection  of  a  temporary  struc- 
ture of  the  city. 

8.  MuwiciPAX  Cospobatxows  «=»OT1{10)— Im- 

pboteuert  iw  Pubuo  Stbeet  —  Obstbtjc- 

TioR— CoNBEQ-DsirriAL  Dakaou. 

Where  improvements  are  lawfully  made  in 

a  public  street  which  do  not  involve  direct  en- 

CToadunent  upon  private  property,  the  person 

or  corporation  making  them  is  not  liable   for 

consequential  damages  unless  caused  by  negli- 


geoce,  misconduct,  want  of  skUl,  or  failure  to 
conform  to  the  authority  conferred  by  the  or- 
ders and  licenses  permitting  the  improvements. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Henry  Ramme  against  the  Long 
Island  Railroad  Company.  From  a  Judgment 
of  the  Appellate  Division  (178  App.  Dlv.  904, 
164  N.  X.  Supp.  1110),  which  affirmed  a  Judg- 
ment of  the  Queens  County  Trial  Term  dla- 
missing  the  complaint,  the  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

The  nature  of  the  action  and  the  facts  so 
far  as  material  are  stated  in  the  opinion. 

Lyman  W.  Redlngton,  of  Flushing,  for  ap- 
pellant. ' 

Louis  J.  Carruthers,  of  New  York  City,  for 
respondent 

CHASE,  J.  In  1910  and  prior  to  that  year 
the  North  Shore  Division,  Port  Washington 
Branch,  of  the  Long  Island  Railroad  Com- 
pany maintained  at  grade  a  single-track 
steam  railroad  through  that  part  of  the  pres- 
ent city  of  New  York  known  as  Flushing. 
Murray  Hill  station  on  that  branch  of  said 
road  was  and  Is  situated  on  the  block  bound- 
ed by  Barton  place  and  Madison  avenue, 
north  and  south,  and  by  Boerum  and  Wilson 
avenues,  east  and  west.  That  block  is  owned 
by  the  railroad  company.  In  that  part  of 
the  city  the  said  road  was  constructed  wholly 
or  In  part  on  private  right  of  way,  but  of 
course  had  to  cross  many  streets  at  grade. 
Murray  avenue  is  the  first  street  east  of  Boe- 
rum avenue,  and  runs  parallel  therewith. 
Madison  avenue,  after  passing  the  block  on 
which  was  situated  the  Murray  Hill  station, 
turned  northeasterly  for  a  distance  of  80 
feet — the  width  of  the  avenue — and  then  con- 
tinued easterly  to  Murray  avenufe  The  rail- 
road ran  north  of  Madison  avenue  until  It 
reached  about  the  southeasterly  comer  of  the 
block  on  which  the  station  was  situated,  and 
then  ran  diagonally  across  Boerum  avenue  to 
the  block  south  of  Madi«>n  avenue  and  be- 
tween Boerum  and  Murray  avenues. 

The  plaintiff  during  the  years  herein  men- 
tioned was  in  possession  of  a  hotel  which  is 
situated  on  the  north  side  of  Madison  avanue 
between  Boerum  and  Murray  avenues,  and 
about  75  feet  east  of  Boerum  avenue. 

In  July,  1910,  a  proceeding  was  instituted 
by  the  Public  Service  Commission  for  the 
First  District  to  eliminate  grade  crossings 
at  Lawrence  street.  Main  street.  Parsons  ave- 
nue, Percy  street  Wilson  avenue,  Boerum 
avenue,  Murray  avenue^  Twenty-Second 
street,  and  Broadway. 

On  December  30,  1910,  an  order  was  ent«r- 
ed  by  the  commission  directing  that  changes 
be  made  as  therein  provided,  and  that  the 
Improvement  be  carried  out  In  the 
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provided  by  secttons  91  to  97,  Inclusive,  of 
the  Railroad  Law  (chapter  49  of  the  Consoli- 
dated Laws),  except  that,  as  therein  provid- 
ed, the  railroad  company  should,  as  agreed 
by  It,  bear  the  expense  thereof  over  and 
above  an  amount  specified  therein.  By  the 
order  It  provided  as  to  Boerom  avenue  as 
follows: 

"Bocram  Avenne.  The.  railroad  shall  cross 
under  the  street  with  a  clearance  of  at  least 
16%  feet  from  the  top  of  the  rail  to  the  lowest 
member  of  the  bridge.  The  bridge  shall  be 
the  full  width  of  the  present  legal  roadway 
with  such  additional  sidewalk  space  as  may 
be  approved  in  the  detailed  plans.  The  grade 
of  the  street  shall  be  raised  not  to  excoed  one 
toot  above  its  present  grade." 

On  October  10,  1911,  the  commission,  hav- 
ing examined  competitive  bids  and  the  pro- 
posed contract  and  spedflcatlons  for  carry- 
ing out  said  work,  approved  the  form  of  con- 
tract and  specifications  and  authorized  the 
railroad  company  to  enter  Into  a  contract 
and  prosecute  the  work  as  therein  provided. 
The  work  of  excavation  was  started  by  the 
railroad  company  March  18,  1918,  and  It  was 
completed  by  It  May  6,  1914.  When  complet- 
ed the  grade  crossings  had  been  eliminated 
and  all  obstructions  arising  or  in  any  way 
connected  with  the  dianges  made  by  the  rail- 
road company  were  wholly  eliminated. 

On  July  22,  1914,  after  the  obstructions  to 
the  streets  mentioned  were  eliminated,  the 
plaintiff  brought  this  action.  In  the  com- 
plaint he  alleges: 

"That  on  or  about  prior  to  March  10,  1913, 
the  defendant,  the  Long  Island  Railroad  Com- 
pany, wrongfully  and  unlawfully  closed  Wil- 
son avenne,  above  mentioned,  at  a  point  where 
the  tracks  of  said  railroad  now  pass  under 
said  Wilson  avenue;  that  on  or  about  March 
10,  1913,  the  defendant,  the  Long  Island  Com* 
pany,  wrongfully  and  unlawfully  closed  Boerum 
and.  Madison  avenues  in  said  Flushing  at  a 
point  where  the  tracks  of  said  railroad  now 
pass  under  Boerum  and  Madison  avenues  and 
at  the  northwesterly  conjunction  of  said  Boe- 
rum and  Madison  avenues,  and  placed  obstruc- 
tions in  said  highways  or  avenues  at  said  point 
last  above  mentioned,  and  wrongfully  and  un- 
lawfully left  the  same  thereon  and  kept  said 
highways  closed  and  thus  obstructed  until  May 
1,  1914;  that  customers  of  plaintiff  have  here- 
tofore used  said  highways,  and  especially  Mad- 
ison avenue,  in  obtaining  access  to  plaintiffs 
hotel,  but  that  by  leason  of  the  closing  of  said 
highways  and  because  of  said  obstructions  they 
were  prevented  from  so  doing,  and  plaintiff 
thereby  lost  his  customers  and  custom  and  the 
profits  which  would  have  arisen  therefrom." 

He  demanded  Judgment  for  $8,000. 

The  action  was  originally  brought  against 
the  lAmg  Island  Railroad  Company  and  the 
dty  of  New  York.  The  answer  of  the  de- 
fendant railroad  company  Is  substantially  a 
general  doilaL 


Upon  the  stipulation  of  the  plaintiff  and 
the  city  of  New  York  an  order  was  entered 
January  12,  1916,  dismissing  the  complaint 
as  against  the  city  of  New  York,  and  a  Judg- 
ment to  that  effect  was  duly  entered.  The 
action  was  thereafter  tried  as  against  the 
defendant  Long  Island  Railroad  Company, 
and  the  complaint  was  dismissed  by  order  of 
the  court  An  appeal  was  taken  to  the  Ap- 
pellate Division,  where  the  Judgment  entered 
upon  the  order  of  the  trial  court  was  unani- 
mously affirmed.  178  App.  DIv.  904,  164  N. 
Y.  Supp.  1110. 

[1]  Section  600  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  answer  of  the  de- 
fendant must  contain  a  general  or  specific 
denial  of  each  material  allegaticm  of  the 
complaint  controverted  by  the  defendant  or 
"a  statement  of  any  new  matter  constitut- 
ing a  defense." 

A  license  to  do  something  that  cannot  be 
lawfully  done  without  such  license  Is  new 
matter  constituting  a  defense  which  must  be 
alleged  In  the  answer.  Height  v.  Badgeley, 
16  Barb.  499 ;  Beaty  v.  Swarthout,  32  Barb. 
293;  Holroyd  v.  Sheridan,  53  App.  DIv.  14, 
65  N.  Y.  Supp.  442 ;  Irvine  v.  Wood,  61  N.  Y. 
224,  228,  10  Am.  Rep.  603;  CTUford  v.  Dam, 
81  N.  Y.  62;  Donohue  v.  Syracuse  &  East 
Side  Ry.  Co.,  11  App.  DIv.  525,  42  K  Y.  Supp. 
808. 

The  defendant  did  not  allege  In  Its  an- 
swer the  proceedings  of  the  Public  Service 
Commission,  and  its  orders  therein  relating 
to  the  elimination  of  grade  crossings  at 
Boerum  and  other  avenues,  or  the  licenses  and 
permits  given  by  the  municipality  to  close 
the  streets  affected  by  such  orders.  It  was 
not  decessary  for  the  plaintiff  to  give  evl- 
dence  of  the  proceedings  or  orders  of  the 
Public  Service  Commission  or  of  the  city  of 
New  York  to  establisfti  his  cause  of  action. 

After  the  plaintiff  at  the  trial  had  rested 
his  case  'the  defendant  offered  in  evidence  the 
said  orders  of  the  Public  Service  Commis- 
sion. The  plaintiff  objected  to  the  same  as 
"Incompetent,  Irrelevant,  and  Immaterial, 
and  because  there  is  no  such  Issue  presented 
by  the  pleadings.  The  plaintiff  Is  taken  by 
surprise."  They  were  received  In  evidence 
subject  to  such  objection.  The  plaintiff 
duly  excepted  to  the  rulings.  We  think  the 
mlings  were  erroneous. 

Where  the  defendant  relies  upon  new  mat- 
ter by  way  of  confession  and  avoidance  of 
the  claim  of  the  plaintiff,  it  must  be  specially 
pleaded.  The  rule  requires  that  a  defend- 
ant allege  In  his  answer  the  facts  upon  which 
be  claims  as  a  defense  to  the  plaintUTs  ac- 
tion that  there  had  been  a  violation  of  the 
revenue  laws  (Honegger  v.  Wettatein,  04  N. 
Y.  252);  the  usury  laws  (Fay  v.  Grlmsteed, 
10  Barb.  321;  Manning  v.  Tyler,  21  N.  Y. 
567) ;  or  that  the  contract  sued  Upon  is  based 
upon  a  wager  (Goodwin  v.  Mass.  Mutual  Life 
Ins.  Co.,  73  N.  Y.  480);  or  la  otherwise  11- 
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legal  (Ifilbaok  t.  Jones,  127  N.  Y.  370,  28 
N.  m.  31,  24  Am.  St  Rep.  454) ;  or  where  a 
Jnstlflcatlon  for  the  acts  alleged  is  claimed 
(Wheeler  v.  Lawson,  103  N.  Y.  40,  8  N.  E. 
360) ;  or  former  recovery  or  another  salt 
pending  Is  asserted  (BrazUl  t.  Isbam,  12  N. 
T.  9;  HoUtater  v.  Stewart,  Ul  N.  Y.  644, 
19  N.  B.  782). 

The  statute  of  limitations  (Code  of  CM\ 
Procedure,  S  413)  or  the  statute  of  frauds 
(Crane  y,  PoweU,  139  N.  T.  379,  34  N.  B.  911), 
to  be  available  as  a  defense,  must  be  pleaded. 

In  the  cases  mentioned  and  many  others 
where  facts  must  be  shown  or  the  benefit 
of  a  special  statutory  or  other  reason  Is 
.claimed  to  defeat  the  plalntlfrs  recovery,  the 
facts  or  special  statute  or  other  reason  must 
be  alleged,  that  the  plaintUF  may  know  what 
the  defendant  claims  as  a  reason  why  re- 
covery should  not  be  bad.  The  reasons  for 
the  rule  in  the  cases  mentioned  are  applica- 
ble to  this  case. 

In  ClUford  v.  Dam,  supra,  an  action  was 
brought  to  recover  damages  for  injuries  oc- 
casioned by  falling  through  an  opening  in 
the  sidewalk  of  a  city  street  The  opening 
was  a  coal  hole  in  front  of  the  defendant's 
premises  The  answer  in  that  case  was  a 
general  denial  The.  defmdant  offered  to 
prove  on  the  trial  that  he  had  a  permit  from 
the  proper  authorities  for  the  construction 
of  a  vault  under  said  sidewalk,  and  for  the 
coalhole.  It  was  objected  to  and  excluded  on 
the  ground,  among  other  things,  that  it  was 
not  pleaded.  It  was  held  that  If  a  permit 
wa^  material,  it  could  only  be  to  mitigate 
ttxe  effect  of  an  absolute  nuisance  to  one 
Involving  care  in  construction  and  main- 
tenance; that  it  was  necessary  not  only  to 
plead  the  permit  but  to  allege  and  prove  a 
compliance  with  its  terms. 

In  Donohue  v.  Syracuse  &  E<aBt  Side  Rail- 
way Company,  supra,  a  street  railroad  cor- 
poration was  sued  for  personal  injuries  in 
which  the  complaint  alleged  that  the  de- 
fendant in  constructing  and  maintaining  its 
railroad  and  the  crossings  over  it,  had  dug 
a  trench  In  which  rails  were  laid,  and  which 
trench  was  left  open  for  six  months.  In  its 
answer  it  simply  alleged  that  the  accident 
occurred  by  the  plaintiff's- own  negligence 
and  want  of  care,  and  not  by  the  negligence 
or  want  of  care  of  the  defendant.  It  was 
held  that  the  railroad  company  was  not  en- 
titled to  show  that  it  had  maintained  Its 
Toadway  in  the  manna*  stated  because  the 
city  authorities  had  ccnnpelled  it  to  suspend 
work  thereon. 

When  a  railroad  company.  In  an  action  by 
a  passenger  to  recover  damages  in  conse- 
quence of  an  alleged  breach  of  duty  which 
the  corporation  owed  blm,  claims  immunity 


under  the  provisions  of  a  statute,  it  should 
plead  all  of  the  facts  upon  which  the  daimed 
immunity  rests.  Vail  v.  Broadway  R.  R.  Co. 
of  Brooklyn,  147  N.  Y.  377,  42  N.  B.  4,  80  L. 
R.  A  626. 

'  We  cannot  say  that  the  plalntlfTs  substan- 
tial rights  were  not  injured  by  the  court  al- 
lowing the  trial  to  be  conducted  as  if  the 
defendant  had  fully  alleged  as  a  defense 
in  Its  answer  the  proceedings  and  orders 
of  the  Public  Service  Commission  and  the 
permits  and  orders  of  the  municipality.  If 
the  plaintiff  had  not  rested  upon  the  plead- 
ings, it  is  possible  that  he  could  have  had  in 
court  further  testimony  relating  to  the  man- 
ner in  which  the  work  was  performed. 

It  was  the  plaintiff's  right  to  have  the  or- 
ders mentioned,  to  which  he  duly  objected, 
excluded  from  evidence,  unless  the  defendant 
first  amended  its  answer.  Doubtless  the  de- 
fendant should  now  be  allowed  to  amend  its 
answer  on  such  terms  as  to  the  court  may 
seem  Just  but  without  endb  amoidment  we 
repeat  that  the  ruling  of  the  trial  court  ad- 
mitting the  orders  of  the  Public  Service  Com- 
mission in  evidence  was  error. 

[2]  The  defendant  did  not  build  or  maintain 
the  temporary  structure  of  the  fire  depart- 
ment of  the  city  of  New  York  of  which  the 
plaintiff  comidalns,  and  it  is  not  responsible 
for  any  damage  that  the  plaintiff  suffered 
by  reason  of  its  erection  and  maintenance. 

[8]  Where  improvements  are  lawfully  made 
In  a  public  street  which  do  not  involve  direct 
encroachment  upon  private  property,  the  per- 
son or  corporation  making  the  same  is  not 
liable  for  consequential  damages  unless  they 
are  caused  by  negligence,  misconduct  or  want 
of  skill.  Uppington  v.  City  of  New  York, 
165  N.  Y.  222,  59  N  B.  91,  53  h.  R.  A.  650; 
Northern  Transportation  Co.  v.  C!hlcago,  99 
U.  S.  635,  26  I*  Bd.  336;  Smith  v.  Boston  & 
Albany  R.  R.  Co.,  181  N.  Y  132,  73  N.  E. 
679;  Sauer  v.  City  of  New  York,  180  N.  Y. 
27,  72  N.  B.  579,  70  li.  R.  A.  717;  Bates  v. 
Holbrook,  171  N.  Y.  460,  64  N.  B.  181. 

If  the  answer  is  properly  amended,  there 
will  still  remain  for  determination  the  ques- 
tions as  to  whether  the  plaintiff's  damages,  if 
any,  were  caused  by  negligence,  misconduct, 
or  want  of  skill  of  the  defendant  of  by  a 
failure  on  its  part  to  conform  to  the  authori- 
ty conferred  by  the  orders  and  licenses  per- 
mitting the  improvements. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  vrith  costs  to  abide  the 
event 

HISCOCJK,  O.  J.,  and  COLLIN,  CDT>DE- 
BACK,  HOGAN,  McLAUQHIJN,  and 
CRANE,  JJ.,  concur. 

Judgment  reversed,  etc. 
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THOMPSON  y.  POSTAL  LIFE  INS.  CO. 
et  id. 

(Court  of  Appeals  of  New  York.    May  20, 
1919.) 

1.  iNsnRANOK    4=9365(2)— LiFX    Inbubanob— 
Waives  or  Fobfbititbb— Pestosuancx  of 

COlfDITlOIf. 

Where  a  life  Inanrer  agreed  to  waive  a  for- 
feiture of  the  policy  on  condition  insared  should 
apply  for  its  restoration,  before  a  medical  ex- 
aminer, and  famish  "satisfactory"  evidence  of 
his  insurability,  and  insured  did  so,  his  medical 
examination  disclosing  no  defect  in  health,  he 
satisfied  the  condition  on  which  the  waiver  was 
dependent,  though  the  insurer's  taste,,  fancy, 
or  caprice  was  not  satisfied. 

2.  PuuDiNO    $=>36(3)  —  Admibsions  —  Con- 

OI.T7SIVKRE8»— GONTBAOIOTOBT   EtIDBNOE. 

In  an  action  on  a  life  policy,  a  letter  from 
'  the  Insurer  to  insured  tending  to  prove  some 
agreement  between  the  parties  relative  to  waiv- 
er of  forfeiture  of  the  policy  other  than  that 
stated  in  the  complaint  and  admitted  in  the  au' 
■wer  cannot  be  considered,  since  allegations  of 
the  complaint  admitted  by  the  answer  must  be 
taken  as  true  under  Code  Civ.  Proc.  |  622. 

8.  Inbubakce  e=»619  —  Lira  InauRAitCK  — 
IiiMTTATioNs— Statutes. 
Action  on  a  life  policy,  forfeited  for  de- 
fault in  payment  of  premium,  which  forfeiture 
was  waived  by  the  insurer,  hdd  not  barred,  in- 
sured having  died  more  than  two  years  after 
repudiation  of  the  policy,  by  Insurance  Law,  | 
92,  providing  no  action  ihall  be  maintained  on 
a  forfeited  policy  unless  instituted  within  two 
years  from  the  day  of  default. 

Appeal  from  Supreme  CJourt,  Appellate  Di- 
vision, First  Department 

Action  by  Kate  H.  Thompson  against  the 
Postal  Life  Insurance  Company  and-  the  Prov- 
ident Savings  Life  Assurance  Society  of  New 
York.  From  Judgment  oi  the  Appelate  Di- 
vision (178  App.  Div.  490,  165  N.  Y.  Supp. 
600)  revN«lng  Judgment  for  plaintiff,  and 
granting  Judgment  absolute  dismissing  the 
complaint,  plaintiff  appeals.  Judgmait  of 
Appellate  Division  reversed,  and  Judgment 
of  Trial  Term  affirmed. 

John  Ewen,  of  New  York  City,  for  appel- 
lant. 

Henry  F.  Cochrane,  of  Brooklyn,  for  re- 
spondents. 

OARD(3ZO,  J.  The  plaintiff  sues  npon  a 
policy  of  life  insurance  Issued  by  one  of  the 
defendants  and  afterwards  assumed  by  the 
other.  The  Insurance  was  on  the  life  of  one 
(Charles  T.  Thompson,  and  was  payable  to  his 
wife.  Premiums  were  paid  and  accepted  for 
more  than  15  years.  In  the  end  a  delay  of 
6  days  provoked  a  forfeiture  of  the  policy. 
A  quarterly  payment  of  126.10  fell  due  on 
June  4, 1902.    A  period  of  grace  extended  the 


time  of  payment  till  July  4,  1912.  FaymeDt 
tendered  on  July  10, 1912,  was  rejected  by  the 
Insurer  on  the  ground  that  the  policy  had 
lapsed.  The  notice  required  by  section  92  of 
the  Insurance  Law  (Consol.  Laws,  c.  28)  bad 
been  received  In  due  season  by  the  insnred. 
McCormack  v.  Security  Mut  Ldfe  Ins.  Co., 
220  N.  Y.  447,  116  N.  B.  74.  The  poUcy  there- 
fore  lapsed  unless  the  forfeiture  was  waived. 
The  complaint  alleges  that  the  defendant 
Postal  Life  Insurance  (Company  did  waive 
the  forfeiture,  subject  to  conditions  whlcb 
were  duly  performed  by  the  Insured.  The 
answer  admits  the  agre«nent,,  but  denies  the 
performance.  "The  defendant  admits  that  it 
offered  and  agreed  to  reinstate  the  said  policy , 
and  to  waive  the  forfeiture  and  lapse  of  the 
said  policy,  provided  the  said  Charles  T. 
Thompson  should  make  application  for  such 
restoration,  and  should  take  an  examina- 
tion before  a  medical  examiner  to  be  ap- 
pointed by  the  defendant,  and  provided  fur- 
ther that  the  said  Charles  T.  Thompson 
should  furnish  satisfactory  evidence  of  bis 
insurability."  This  admission  Is  followed  by 
the  statement  that  the  Insured  did  not  fur- 
nish satisfactory  evidence  of  his  insurabil- 
ity, and  that  the  defendant,  for  that  reason, 
refused  to  reinstate  the  policy. 

We  think  Oie  uncontradicted  evidence  is 
that  the  condition  was  fulfilled.  The  in- 
sured applied  for  the  reinstatement  of  his 
policy  upon  forms  furnished  by  the  insurer. 
He  submitted  to  an  examination  by  a  physi- 
cian designated  by  the  Insurer.  Part  of  the 
form  of  application  consists  of  questions  to 
be  answered  by  the  insured.  The  answers 
give  no  hint  Of  a  defect  in  health  or  habits. 
Another  part  of  the  application  Is  a  certlfl- 
cate  to  be  filled  out  by  the  examining  physi- 
dan.  Again,  there  is  nothing  to  suggest  a 
reason  for  rejection.  In  a  blank  headed  "re- 
marks,"- the  examiner  supplements  the  de- 
tailed Informatlmi' with  this  statement: 

"Have  known  applicant  for  eighteen  years 
and  have  never  heard  of  his  being  sick.  He  la 
in  splendid  healtii,  and  apparently  a  good  risk." 

This  is  again  supplemented  by  the  testi- 
mony of  a  physician  that  It  Is  Impossible  to 
pick  a  flaw  In  tb»  health  of  the  insured  as 
disclosed  In  the  report  The  Insurer  re- 
ceived the  proofs,  and  notified  the  insured  on 
July  80,  1912,  that  the  application  was  re- 
jected. There  was  no  suggestion  of  a  rea- 
son. In  letters  of  later  date  the  excuse  was- 
offered  that  the  medical  report  was  unsatis- 
factory. Even  then  there  was  no  suggeq: 
tion  wherein  it  was  unsatisfactory.  The 
time  of  trial  arrived,  and  the  medical  di- 
rector took  the  stand.  He  testified  that  he 
bad  rejected  the  application.  He  was  al- 
lowed to  add  that  he  had  done  so  In  the  ex- 
ercise of  his  discretion  and  knowledge,  the 
court  ruling  that  this  was  to  be  assumed 
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from  the  fact  of  rejection,  so  that  the  added 
statement  counted  for  nothUg.  No  flaw  in 
the  report  was  pointed  ont.  No  reason  for 
dlssatisftiction  was  assigned.  The  insurer 
had  already  taken  the  position,  in  its  letters 
to  the.plalntiff,  that  no  reason  was  necessary. 
In  truth  none  existed,  except  the  Insurer's 
dissatisfaction  with  its  promise.  The  trial 
court  found  that  at  the  date  of  rejection  the 
Insured  was  "in  good  physical  health  and 
Insurable  condition."  The  finding  was  not 
disturbed  by  the  Appellate  DiTlsion.  No 
other  finding  would  have  been  consistent 
with  the  evidence. 

[1,2]  In' these  circumstances  the  insured 
must  be  held  to  have  satisfied  the  condition 
upon  which  waiver  was  dependent  It  is  no 
answer  to  eay  th»t  the  evidence  of  his  con- 
dition was  not  satisfactory  to  the  Insurer. 
The  agreement  did  not  contemplate  the  ex- 
ercise of  the  Insurer's  taste  or  fancy  or 
caprice.  Crawford  v.  Mail  &  Ex.  Pub.  Ca, 
163  N.  Y.  404,  57  N.  B.  616.  "It  could  not  be 
unsatisfied  with  the  certificate,  capridonsly. 
That  which  the  law  will  say  a  contracting 
party  ought  in  reason  to  be  satisfied  with 
that  the  law  will  say  he  Is  satisfied  with." 
Mlesell  V.  Globe  Mut.  Ufe  Ins.  Co.,  76  N.  T. 
115,  119.  In  the  case  cited  we  applied  that 
principle  to  a  very  similar  situation.  There 
are  other  cases  to  the  same  effect.  Dennis 
V.  Mass.  Benefit  Ass'n,  120  N.  T.  496,  605, 
24  N.  B.  843,  9  L.  R.  A.  189,  17  Am.  St 
Hep.  660;  Knights  Templars'  Life  Indemnity 
Go.  T.  Jacobus,  80  Fed.  206,  26  C.  O.  A  378 ; 
Leonard  v.  Prudential  Ins.  Co.,  128  Wis.  348, 
107  N.  W.  646,  116  Am.  St  Rep.  50.  ThU  in- 
surer had  agreed  to  reinstate  and  waive  if 
satisfactory  evidence  of  insurability  was  sup- 
plied. Evidence  that  ought  to  have  satis- 
fled  was  supplied,  and  thereupon,  without 
further  act  of  the  Insured  or  the  insurer,  the 
policy  was  revived.  Miesell  t.  Globe  Mut 
Life  Ins.  Co.,  supra;  Dennis  v.  Mass.  Ben. 
Ass'n,  supra;  Reed  t.  Provident  Savings 
Ufe  Assur.  Soc,  190  N.  Y.  Ill,  120,  82 
N.  B.  734;  Knights  Templars'  Life  Ind.  Co. 
V.  Jacobus,  80  Fed.  202,  205,  26  C.  C.  A 
878.  An  attempt  Is  made  to  show  that  the 
Insurer  did  not  agree  to  waive  upon  prod^ic- 
tion  of  proper  proofs,  but  only  in  that  evmt 
"to  consider"  whether  it  would  waive.  A 
letter  from  the  insurer  to  the  insured  is 
quoted  to  sustain  the  argument  The  letter 
was  received  under  the  plaintiff's  objec- 
tion that  it  tended  to  contradict  the  admis- 
sions of  the  pleadings.  It  was  received  un- 
der the  ruling  that  it  would  be  given  no  such 
effect,  and  would  be  taken  merely  as  part  of 
the  history  of  the  transaction.  There  was 
no  issue  to  be  tried  in  respect  of  the  terms 
of  the  agreement  The  agreement  was  stated 
in  the  complaint  and  admitted  in  the  an- 
swer. It  was  not  an  agreement  to  "consider." 
It  was  an  agreement  to  waive.  Insurance 
Co.  V.  Norton,  96  U.  S.  234,  242,  24  L.  Ed. 
689.    U  the  letter  tenda  to  prove  some  other 


■  agreement,  we  are  not  at  liberty  to  consider 
it  Horan  v.  Hastorf,  228  N.  Y.  490,  494, 
120  N.  E.  68.  For  the  purposes  of  the  ac- 
tion, the  allegations  of  the  complaint,  ad- 
mitted by  the  answer,  must  be  taken  as  trn& 
Code  Civ.  Proc.  j|  522. 

[3]  One  other  defense  remains  to  be  con- 
sidered. The  defendants  plead  the  statute 
of  limitations  In  bar  of  a  recovery.  Section 
92  of  the  Insurance  Law  provides  that — 

"No  action  shall  be  maintained  to  recover  un- 
der a  forfeited  policy,  unless  'the  same  Is  in- 
stituted within  two  years  from  the  day  upon 
which  default  was  made  in  paying  the  premium. 
Installment  interest  or  portion  thereof  tor 
which  it  is  claimed  that  forfeiture  ensued." 

We  held  in  Adam  t.  Manhattan  Life  Ins. 
Co.,  204  N.  Y.  357,  97  N.  B.  740,  that  "a  for- 
feited policy"  within  the  meaning  of  this  pro- 
vision Is  one  rightfully  forfeited.  A  forfei- 
ture asserted  without  right  leaves  the  policy 
Intact  This  policy  was  forfeited  once,  but 
the  forfeiture  was  waived.  The  subsequent 
repudiation  of  the  waiver  did  not  work  a 
forfeittire  anew.  Reinstatement  followed  au- 
tomatically upon  waiver,  as  waiver  followed 
automatically  upon  the  announcement  of  an 
intent  to  waive.  The  insured  did  not  die 
till  November,  1914,  more  than  two  years 
after  the  repudiation  of  the  policy.  No  ac- 
tion to  recover  the  amount  of  the  insurance 
would  lie  during  his  life.  Kelly  v.  Security 
Mut.  Life  Ins.  Co.,  186  N.  Y.  16,  78  N.  B.  584, 
9  Ann.  Cas.  661 ;  Shaw  y.  Republic  Life  Ins. 
Co.,  69  N.  Y.  286,  293.  It  follows  that  no 
such  right  of  action  was  barred  by  limita- 
tion at  his  death.  He  was  not  required  to 
sue  in  equity  to  declare  the  policy  in  force. 
Mlesell  V.  Globe  Mut  Life  Ins.  Co.,  supra,  76 
N.  Y.  at  page  120.  He  might  have  done  so 
at  his  election  (Meyer  y.  Knickerbocker  Life 
Ins.  Co.,  73  N.  Y.  516,  29  Am.'  Rep.  200),  but 
nothing  in  the  statute  suggests  a  purpose  to 
charge  him  with  such  a  duty.  The  rule  of 
limitation  applies  to  actions  to  "recover  un- 
der" policies.  Insurance  Law,  {  92.  That  is 
not  an  apt  description  of  an  action  which 
seeks  a  Judicial  declaration  that  a  policy 
exists.  No  duty  to  seek  such  a  declaration 
rests  upon  one  Insured  unless  this  statute 
has  imposed  It  The  statute  has  not  done  so 
In  express  terms.  It  has  not  done  so,  we 
think,  by  reasonable  implication.  Such  a 
change,  if  intended,  should  find  its  origin  in 
plainer  words.  It  was  not  the  purpose  of 
the  lawmakers  in  enacting  a  rule  of  limita- 
tion to  effect  by  indirection  a  transformation 
of  the  law  of  remedies.  In  thus  holding,  we 
do  not  leave  the  statute  without  some  field- 
of  operation.  It  applies  to  actions  to  re- 
cover the  surrender  value  or  like  benefits  re- 
maining after  lawful  forfeiture.  We  are  not 
required  to  decide  that  it  may  not  apply  to 
other  situations.  We  think  It  does  not  apply 
to  the  situation  now  before  us. 
The  Judgment  of  the  Appellate  Dlvlsloa 
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ohonld  be  reversed,  and  tbat  of  the  Trial 
Term  affirmed,  with  costs  in  the  Appellate 
Division  and  in  this  court. 

HISCOCK,  a  J.,  and  COIiUN,  POUND, 
CRANE,   and  ANDREWS,   JJ.,  concur. 
CUDDBBAOK,  J.,  not  voting. 

Judgment  reversed,  eta 


(««  N.  T.  878) 

SWEBZT  T. '  O'BOTTRKB. 

(Court  of  Appeals  of  New  Xork.    May  20, 
1919.) 

1.  COKTRACTB        «=>176(11)    —    CORBTBUOnOIT 

— QuESTioH  OF  Law. 
Wbetber  it  was  the  intention  of  parties  to 
a  contract  to  drill  a  well  that  nothing  shonld 
be  paid  for  drilling  nnless  fresh  water  was 
reached  hiid  a  question  of  law  to  b°e  determined 
b7  the  court  from  the  contract  and  surrounding 
circumstances. 

2.  CoNTKAcrrs   ^=>323(1)  —  Pbbtobmarcb  — 
QuKBTiON  OF  Fact. 

Whether  the  contractor  to  drill  a  well  drill- 
ed nntQ  the  pipe  reached  water-bearing  gravel 
held  a  question  of  fact  to  ibe  submitted  to  a 
Jury. 

3.  ConTHAOTB      «=>198(8)   —  Contsaot     ro 
Dbllx,  Well— Fbesh  Waixb. 

A  contract  to  drill  a  well  of  a  specified  di- 
ameter at  a  fixed  price  per  foot,  and  to  fur- 
nish all  material  and  equipment,  and  to  con- 
tinue it  nntQ  the  pipe  had  reached  water- 
bearing gravel,  did  not  obligate  the  contractor 
to  reach  water  fresh  and  potable. 

Appeal  from  Supreme  Court,  Appelate  Di- 
vision, Second  Departmmt 

Action  by  William  H.  Sweesy  against 
Joanna  M.  O'Rourke.  From  Judgment  of  the 
Appellate  Division  (173  App.  Div.  947.  1S8 
N.  Y.  Snpp.  1132)  reversing  Judgment  for 
plaintiff  <m  verdict  directed  by  the  trial 
court,  and  dismissing  the  complaint,  plaintiff 
appeals.  Judgment  modified,  and  as  modified 
affirmed. 

On  May  27, 1912,  the  assignor  of  the  plain- 
tiff and  the  defendant  altered  into  a  con- 
tract, evidenced  by  an  offer  In  the  form  of  a 
letter  to  the  defendant's  husband,  who  was 
acting  for  her,  and  which  offer  was  accepted 
in  the  defendant's  behalf  by  a  written  state- 
ment thereon.  The  letter  and  statement  are 
as  follows: 

"Mr.  Ij.  M.  CBourke,  New  York  City-Bear 
Sir:  I  will  drUl  you  a  well  on  the  beach  at 
West  Hampton,  Long  Island,  6  inches  in  di- 
ameter for  the  sum  of  $4.71}  per  foot. 

"I  will  furnish  all  ntaterial  and  equipment  to 
put  down  said  well  and  will  use  full  weight 
galvanized  drive  pipe  with  steel  drive  shoe  on 
bottom  to  protect  it  in  driving. 


"When  pipe  has  reached  water-bearing  grav- 
el, wlU  furnish  and  put  down  a  screen  20  feet 
in  length  in  order  to  close  out  fine  sand  and  to 
prevent  the  well  from  filling  up  in  the  future, 
the  screen  is  to  be  made  from  full  weight  pipe 
galvanized  and  covered  with  brass  perforation. 

"Payment  to  be  made  on  completion  of  well 
or  one-half  can  remain  on  note  for  six  months 
at  6  per  cent.  A.  S.  Dnrling. 

"On  condition  tliat  the  work  is  prosecuted 
without  delay,  delays  on  account  of  difficult 
boring  excepted,  I  hereby  accept  the  terms  of 
atiove  contract,  all  delays  beyond  your  contrtd 
excepted.  J.  M.  O'Rourke." 

PlalntifT's  assignor  entered  upon  the  per- 
formance of  bis  contract  and  drilled  to  the 
depth  of  432  feet,  using  pipe  and  a  shoe  and 
putting  down  a  screen  -  all  as  provided  by 
said  contract  Water  was  obtained  from  the 
well,  but  it  is  salt  and  cannot  be  used  for 
drinking  purposes.  This  action  was  brought 
to  recover  the  contract  price  for  drilling  the 
well  which  plaintiff  alleges  was  completed 
pursuant  to  the  contract  At  the  trial  the 
question  whether  the  PlalntifT's  assignor 
drilled  the  well  until  he  reached  water- 
bearing gravel  was  in  dispute.  Tbat  ques- 
tion was  left  to  the  Jury  for  determination. 
The  Jury  failed  to  agree.  Thereupon  the 
court  directed  a  verdict  for  the  plaintiff,  to 
which  the  defendant  excepted.  Judgmoit 
was  entered  upon  the  verdict.  On  appeal 
therefrom  to  the  Appellate  Division  it  was 
reversed  and  the  complaint  was  dismissed. 
Other  facts  appear  in  the  opinion. 

Robert  P.  Orlfflng,  of  Rlverhead,  for  ap- 
pellant 

Walter  Frank,  of  New  York  City,  for  re- 
q>ondent 

CHASER  J.  (after  stating  the  facts  as 
above).  In  determining  the  rights  of  the  par- 
ties it  is  necessary  to  answer  two  questions: 

1.  Was  it  the  intention  of  the  parties  to 
the  contract  that  nothing  shonld  be  paid  for 
drilling  the  w^  unless  froOi  water  was 
reached? 

[1]  That  Is  a  question  of  law  to  be  deter- 
mined by  the  court  from  the  contract  and  the- 
suKTOunding  circumstances. 

2.  Did  the  contractor  drill  the  well  until 
the  pipe  reached  water-bearing  gravel? 

[2]  That  is  a  question  of  fact  to  be  sub- 
mitted to  a  Jury. 

Prior  to  making  the  cobtract,  fresh  water 
had  been  obtained  throu^  a  wdl  driven  to 
a  depth  of  about  200  feet  on  property  In  the 
vicinity  of  the  defendant's  property.  We 
may  assume  that  the  defendant's  purpose  in 
entering  into  the  contract  was  to  obtain  wat- 
er for  drinking  and. general  domestic  uses. 
The  parties  undoubtedly,  hoped  and  expected 
to  obtain  fresh  water.  The  hope  and  expecta- 
tion was  l>ased  upon  the  fact  that  fresh 
water  had  l)een  obtained  in  the  vicinity  by 
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driving  a  well  abont  200  feet  deep  and  also 
apon  the  oommonly  accepted  belief  that 
water  obtained  from  a  stratum  of  gravel  will 
be  potable.  In  drilling  a  well  for  a  special 
purpose,  particularly  when  It  Is  contemplat- 
ed that  It  must  be  continued  far  below  the 
surface  of  the  ground,  there  Is  a  material  ele- 
ment of  chance  and  uncertainty  whether  the 
result  will  be  satisfactory  for  the  purpose 
designed. 

A  person  who  contracts  with  another  to 
do  work  is  entitled  to  the  prescribed  com- 
pensation therefor.  If  the  compensation  Is 
wholly  dependent  upon  the  accomplishment 
of  a'  particular  result,  the  person  for  whom 
the  work  is  done  should  express  such  unusual 
provision  in  terms  so  clear  as  not  to  be  mis- 
understood. 

[3]  The  contract  la  this  case  to  simple  in 
its  terms  and  provides  for  drilling  a  well  of 
a  speclfl«i  diameter  at  a  fixed  price  per  foot 
and  for  furnishing  all  material  and  equip- 
ment therefor  and  for  continuing  the  same 
until  the  pipe  "has  reached  water-bearing 
gravel."  The  proposed  contract  or  offer  was 
accepted  on  behalf  of  the  defendant,  upon 
condition  that  the  work  be  prosecuted  with- 
out delay.  Which  of  the  parties  assumed 
the  risk  of  obtaining  in  buch  stratum  of 
gravel  the  kind  and  quality  of  water  desired 
by  the  defendant? 

The  word  "well"  implies  water  so  that  a 
contract  to  dig  a  well  commonly  places  upon 
the  well  digger  the  duty  of  furnishing  water ; 
but.  If  water  is  found  in  substantial  amount 
and  no  specification  Is  contained  In  the  coa- 
tract  as  to  the  quantity,  the  landowner  must 
pay  the  contract  price  whether  the  quantity 
Is  satisfactory  or  not  Omaha  Consolidated 
Vinegar  Co.  v.  Bums,  4D  Neb.  229,  68  N.  W. 
492. 

In  Electric  Lighting  Co.  v.  Blder  Brothers, 
115  Ala.  138,  21  South.  983,  where  a  contract 
for  boring  an  artesian  well  was  made  which 
provided  Its  dimensions  and  capacity  and 
further  provided  that  "the  water  flowing 
from  said  well  is  to  be  deep  strata  water,  and 
no  strainer  wUl  be  placed  to  obtain  a  flow 
from  Intermediate  or  Intervening  strata,  as 
water  flovdng  from  that  source  Is  likely  to 
be  of  such  quality  as  is  not  adapted  to  the 
use"  for  which  the  well  Is  bored,  it  was  held 
that  the  party  for  whom  the  well  is  bored  as- 
sumes the  rli^  tliat  the  deep  strata  water 
will  be  of  a  suitable  quality  for  his  purpose. 
.  In  American  Well  Works  v.  Klvers  (0.  C.) 
36  Fed.  880,  It  was  held  that  a  written  con- 


Tex.  dv.  App.  463,  88  S.  W.  145;  UttreU  v, 
WUcox,  11  Mont  77,  27  Pac.  394;  MUler  v. 
Layne  &  Bowler  Go.  (lex.  Glv.  App.)  151  S. 
W.  841. 

A  contract  to  dig  a  well  furnishes  great 
opportunities  for  dispute  between  the  par- 
ties. A  guaranty  of  the  kind  and  quality  of 
the  water  to  be  obtained  would  so  material- 
ly attect  the  risk  on  the  part  of  the  well  dig- 
ger that  It  would  necessarily  materially  in- 
crease the  price  to  be  charged  per  foot  for 
digging  the  well.  So  material  and  Important 
a  consideration  should  not  have  been  left  to 
inference.  It  Is  not  fairly  Inferred  from  the 
contract  before  us.  The  defendant  apparent- 
ly relied  upon  the  probability  that  water 
found  in  a  strata  of  gravel  would  be  so 
cleansed  and  purified  as  to  be  potable.  If 
the  defendant  Jiad  not  been  satisfied  with 
the  offer  as  it  was  written,  she  would  have 
included  in  her  acceptance  thereof  a  further 
condition  that  the  water  to  be  furnished  from 
the  well  must  be  fresh  water.  Tl^t  the  con- 
tract was  considered  with  reference  to  pro- 
tecting the  defendant's  rights  is  shovra  in 
the  fact  that  it  contained  a  proviso  In  regard 
to  the  same  being  performed  without  delay. 
The  record  Includes  a  correspondence  be- 
tween the  i>artles  which  comm»iced  when  it 
was  found  that  water-bearing  gravel  was  not 
reached  at  about  200  feet  depth,  and  con- 
tinued until  attec  plaintiff's  assignor  claimed 
that  he  had  reached  vmter-bearing  gravel, 
put  In  the  screen,  and  assvted  that  he  had 
completed  his  contract  Bach  of  the  parties 
claims  that  the  correspondence  is  material 
to  sustain  his  contention,  but  It  Is  not  of 
suflSdent  importance  to  Justify  Including  a 
statement  thereof  herein. 

We  think  that  the  contractor  was  compelled 
to  drill  a  well  until  the  pipe  reached  water- 
bearing gravel,  but  that  he  did  not  warrant 
that  the  water  to  be  obtained  from  the  gravel 
when  reached  would  be  fresh,  potable,  and  fit 
for  domestic  purposes. 

We  agree  with  the  Appellate  DiylBlon  that 
the  judgment  of  Che  Trial  Term  should  be 
reversed,  not  however,  for  the  reason  stat- 
ed by  It,  but  because  the  question  as  to  wheth- 
er the  plaintiff  reached  water-bearing  gravel 
Is  one  of  fact  that  could  not  be  decided  by  the 
court  except  on  motion  of  the  defendant  as 
well  as  of  the  plaintiff.  A  new  trial  of  the 
action  should  be  granted. 

The  judgment  should  be  modified  by  strik- 
ing from  the  judgment  the  provision  dismiss- 
ing the  complaint,  and  Inserting  In  lieu  th^re- 


tract  by  which  plaintiff  agrees  to  sink  aUjof  (^  provision  granting  a  new  trial,  and  as 

artesian  well  for  defendant  supplying  a  griven 

quantity  of  water  does  not  require  that  the 

water  should  be  potable  and  fit  for  washing 

and  for  making  steam,  though  plaintiff  knew 

the  defendant  was  a  hotel  keeper  and  desired 

water  of  that  character  for  hotel  purposes. 

Sne,  also,  Famnm  on  Waters  &  Water  Rights, 

v^.  2,  pp.  2748,  2749;  Blum  v.  Brown,  11 

123  N.E.-48 


thus  modified  afllrmed,  with  -costs  to  abide 
the  event 

COLLIN,  CUDDEBACK,  HOGAN,  MC- 
LAUGHLIN, CRANE,  and  ANDREWS,  JJ., 
concur. 

Judgmmt  accordingly. 


Digitized  by 


Google 


754 


123  NORTHEASTBBN  REPOSTBB 


CN.T. 


(226  N.  T.  835) 

BHOADWAT  BEALTT  CO.  v.  LAWYERS' 
TITLE  INS.  &  TRUST  CO.  et  al. 

(Court  of  AppeoUi  of  New  York.    May  20, 
1919.) 

1.  iNBTJBANCi:    «=»146(3)  —  CONSraUCTIOK     OF 
pOHTBAOT— BtJBDEN   OF   PBOOF. 

Where  a  title  insurance  contract  is  drawn 
up  by  the  insurer,  in  construing  its  terms,  if 
any  are  doubtful  or  uncertain,  the  insurer  must 
bear  the  burden. 

2.  IN8UBANCE    «=9426^— TlTUE    INSUKANCB— 
DeSCRIPTIOR  of  PbOPKBTT  IK803KD. 

A  contract  insuring  the  marketability  of  ti- 
tle, drawn  by  the  insurer,  describing  the  prop- 
er^ by  metes  and  bounds,  "and  also  the  build- 
.  ing  now  being  erected,"  the  lands  to  be  insured 
being  that  on  which  "such  building  now  stands, 
as  shown  by  the  surrey  of  F.,"  held  to  cover 
an  encroachment  of  the  building  on  a  public' 
•treat,  notwithstanding  the  aurvey  showed  the 
building  to  be  entirely  within  the  lot  lines. 

Collin,  Gaddeback,  and  Andrews,  33^  dis- 
senting. 

Appeal  from  Supreme  Court,  Appellate 
Division,   First   Department 

Action  by  Broadway  Realty  Company 
against  the  Lawyers'  Title  Insurance  &  Trust 
Company  and  others.  From  a  Judgment  of 
the  Appellate  Division  (171  App.  Dlv.  792, 
157  N.  Y.  Supp.,  1088),  reversing  a  Judgment 
of  the  Trial  Term  (91  Misc.  Rep.  137,  154  N. 
Y.  Supp.  1024),  entered  on  a  verdict  directed 
t>y  the  court  in  favor  of  plaintiff,  and  dis- 
missing complaint,  plaintiff  appeals.  Revers- 
ed, and  Judgment  of  Trial  Term  afSrmed. 

Arthur  H.  Masten,  of  New  York  CJlty,  for 
appellant. 

P.  8.  Dean,  of  New  York  City,  for  respond- 
ent& 

POUND,  J.  This  appeal  presents  the  ques- 
tion of  the  construction  of  a  policy  of  insur- 
ance of  the  marketability  of  title  of  certain 
premises  Issued  to  the  appellant  by  the  re- 
spondent, which  is  dated  December  16,  1896, 
but  which  seems  to  have  been  delivered  at  a 
later  date,  as  it  refers  to  a  survey  of  Febru- 
ary 27, 1897,  a  duplicate  of  which  is  annexed 
to  the  policy.  The  question  is  whether  the 
premises,  the  title  of  which  Is  insured,  are 
the  lands  described  in  the  policy  by  metes 
and  bounds  only,  or,  In  addition,  all  the  lands 
on  which  a  building  then  being  erected, 
known  as  "Bowling  Green  Offices,"  actually 
stood. 

Under  the  heading  "The  Description  of 
the  Property,  the  Title  to  Which  is  Insured," 
comes  a  description  of  the  property  by  metes 
and  bounds,    l^en  follows  these  words: 

"And  also  the  building  now  being  erected  on 
said  premises  known  as  the  'Bowling  Green 
Offices';  the  lands  the  title  to  which  is  hereby 
intended  to  be  insured,  being  that  on  which  said 


building  now  -stands  as  shown  by  the  survey  of 
Francis  W.  Ford,  dated  February  27,  1897,  a 
duplicate  of  which  survey  is  hereto  annexed." 

The  survey  shows  Bowling  Green  Building 
as  entirely  within  the  lot  lines,  and  shows  no 
part  of  the  premises  as  encroaching  upon 
Broadway.  EKceptlons  are  sometimes  explic- 
itly made  In  such  policies  of  any  state  of 
facts  which  an  accurate  survey  would  show, 
and  of  objection  to  title  of  such  part  ot 
premises  as  lies  within  the  limits  of  Broad- 
way; but  it  seems  somewhat  slgnlflcant  that 
such  objections  are  not  excepted  from  the 
title  Insured  In  the  policy  under  considera- 
tion. 

When  the  policy  was  issued,  the  building 
therein  described  encroached  beyond  the  line 
of  the  land  described  by  mates  and  bounds 
Into  Broadway.  Subsequently  the  plaintiff 
was  required  to  remove  the  encroachment  at 
a  cost  of  about  $16,000.  For  this  siun  action 
was  brought  and  Judgment  was  directed  by 
the  trial  court  The  Appellate  Division  held 
that  the  policy  covered  only  so  much  of  the 
building  as  stood  upon  the  land  specifically 
described,  that  the  survey  was  a  part  of  the 
contract,  and  that  the  policy  covered  only  the 
hypothetical  buUding  shown  on  the  survey, 
and  not  the  land  on  which  the  actual  build- 
ing stood,  and  dismissed  the  complaint.  This 
disposition  of  the  case  we  think  was  more 
favorable  to  defendant  than  the  ordinary  and 
proper  rules  for  the  construction  of  contracts 
permit 

[1 , 2]  The  contract  was  drawn  by  defend- 
ant. In  construing  Its  terms.  If  any  are 
doubtful  or  uncertain,  defendant  must  bear 
the  burden.  Moran  v.  Standard  Oil  Ca,  211 
N.  Y.  187,  196,  105  N.  B.  217.  Is  Its  meaning 
BO  doubtful  that  plaintiff  has  the  advantage  of 
a  reasonably  beneficial  Interpretation  of  Its 
language?  Ought  defendant  In  rea8<m  to 
have  understood  that  plaintiff  would  give  the 
policy  the  meaning  which  it  now  seeks  to  bmb- 
tain?  It  does  not  appear  from  what  source 
the  survey  came,  and  we  must  not  assume 
that  plaintiff  should  not  believe  that  It  was 
accurate,  not  only  as  to  the  lands,  but  as 
to  the  location  of  the  building.  It  covers 
the  land  upon  which  a  known  and  designat- 
ed building  stands,  and  it  places  such  build- 
ing wholly  Inside  the  street  line.  The  policy 
says,  even  though  In  somewhat  equivocal  lan- 
guage, that  an  accurate  survey  of  the  plain- 
tiff's building  is  attached  to  and  made  part 
of  the  policy,  and  shows  no  part  of  the  build- 
ing In  the  street  We  cannot  say  that  plain- 
tiff did  not  and  might  not  so  read  It  If 
it  may  thus  be  read,  It  must  thus  be  read. 
It  Is  no  preposterous  supposition  that  plaln- 
tlfTs  primary  desire  was  to  protect  itself 
by  insurance  against  such  encroachments, 
and  that  the  company  made  or  adopted  the 
survey  to  that  end.  We  cannot  take  notice 
that  he  who  mns  could  read  the  line  of 
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Broadway  on  flie  groufad,  and  tbat  a  snrrey- 
or  could  make  no  mistake  about  It  Nor  can 
we  asgome  that  tbe  worda  "said  building" 
abould  be  read  as  U  the  parties  Intended 
them  to  mean  "part  of  said  building." 

Orlffiths  y.  Morrison,  106  N.  Y.  166,  12  N. 
B.  680,  waa  an  action  of  ejectmrait  It  held 
tliat  a  conveyance  by  metes  and  boonda  with 
"the  buildings  thereon"  conveyed  only  so 
mncb  of  a  buUdlng  as  was  on  the  lot  describ- 
ed. If  the  deed  had  In  terms  covered  the 
lot  and  the  land  on  which  the  building  stood. 
It  wonid  doubtless  have  been  effective.  That 
the  encroachment  an  Broadway  was  a  defect, 
objection,  lien,  or  incumbrance  "created  by 
the  act  or  with  the  privity  of  assured,"  and 
thus  excepted  from  the  terms  of  the  policy, 
does  not  appear.  The  exception  iirotects 
the  insurance  company  from  things  hidden 
or  done  clandestinely,  but  not  from  the  very 
acts  insured  against 

The  judgmait  appealed  from  should  be  re- 
versed, and  the  Judgment  of  the  Trial  Term 
affirmed,  with  costs  in  this  court  and  in  the 
Appellate  Division. 

HISCOCK,  a  J.,  and  CAKDOZO  and 
CRANE,  JJ.,  concur. 

OOliilN,  CODDEBACK,  and  ANDKBWS, 
JJ.,  dissent 

Judgment  reversed,  et6 


(tZt  N.  T.  MS) 

HAAS  TOBACCO   CO.   v.  AMBBICAN  FI- 
DELITX  CO. 

(Oonrt  of  Appeals  of  New  YaA.    May  20, 1919.) 

1.  iNBTTKAItOK  «=95SS— iRDUfinTT  ISBUBAROK 

—Notion  ov  Aooidknt. 
Under  a  policy  requiring  that  immediate  no- 
tice of  acddenti  insured  against  be  giveq  the 
.  insurer,  notice  need  not  be  given  of  every  trivial 
occurrence,  though  it  may  afterwards  prove  to 
result  in  aerious  injuries;  there  being  no  duty 
to  notify  if  no  apparent  harm  comes  from  the 
mishap,  and  there  is  no  reasonable  ground  to 
believe  bodily  injury  will  fdlow. 

2.  IirsimAiTCi:  ®=»635— iNOKifinTT  Irbubasce 

— NOTICK  TO  Irbcbxk. 
Tobacco  company  insured  against  accidents 
caused  by  its  automobiles,  the  policy  contain- 
ing the  usdal  clause  for  Immediate  notice  of 
any  acddent  to  the  Insurer,  held  not  absolved 
from  making  report  on  an  bccaslMi  when  its 
automobile  knocked  down  a  boy  who  ran  out 
from  the  cnrb  and  struck  the  machine;  the  com- 
pany's manager  having  learned  of  the  accident 
through  the  newspaper,  and  driver,  but  having 
made   no  investigation. 

Cuddeback,  Cardoso,  and  Pound,  JJ.,  dissent- 
ing. 

Appeal  from  Supreme  Court  Appellate  Dt 
rlslon.  Fourth  Department 


*  Actl<m.  by  the  Haas  Tobacco  Oompooy 
against  the  American  Fidelity  Company. 
From  Judgment  of  the  Appellate  Division 
(178  App.  Dlv.  267,  166  N.  X.  Supp.  230),  re- 
versing Judgment  of  the  Trial  Term  entered 
upon  the  Verdict  of  a  Jury,  and  dismissing 
the  complaint  plaintiff  appeals.  Judgment  of 
the  Appellate  Division  affirmed. 

Henry  W.  Kllleen,  of  Buffalo,  for  appellant 
Charles  Newton,  of  Buffalo,  for  respondent 

ANDREWS,  J.  (11  Under  a  policy  requir- 
ing immediate  notice  to  the  Insurer  of  acci- 
dents insured  against  the  condition  does  not 
apply  to  every  trivial  occurrence,  even  though 
it '  may  prove  afterward  to  result  in  serious  In- 
Jury.  If  no  apparent  harm  came  from  the  mis- 
hap and  there  was  no  reasonable  ground  for 
believing  at  the  time  that  bodily  injury  would 
follow,  there  was  no  duty  upon  the  Insured 
to  notify  the  insurer.  Melcher  v.  Ocean  Ac- 
cident &  Ouarantee  Corp.,  226  N.  T.  61,  123 
N.  B.  81. 

[2]  The  plaintiff  here  had  a  policy  of  auto- 
mobile Insurance  Issued  by  the  defendant  to 
protect  it  against  accidents  caused  by  Its  aa- 
tomobiles,  containing  the  usual  clause  for  im- 
mediate notice.  It  is  conceded  that  on  Jan- 
uary 20,  1913,  one  of  its  machines  ran  into 
and  struck  Joseph  Bolger,  causing  him  Injn- 
rles  which  subsequently  resulted  in  a  Judg- 
ment in  his  favor  for  over  four  thousand 
dollars.  Notice  of  this  accident  was  not  given 
until  some  10  days  later,  and  the  defense  is 
based  upon  the  alleged  breach  of  the  condi- 
tion with  regard  to  notice.  The  trial  Judge 
charged  the  Jury  that  the  plaintiff  could  not 
be  required  to  give  notice  if  it  had  no  knowl- 
edge of  the  accident  itself,  and  further  that 
even  if  it  had  knowledge  of  the  occurrence, 
it  was  not  called  upon  to  report  if  the  circum- 
stances were  such  as  would  not  call  upon  a 
reasonably  prudent  person  to  anticipate  that 
they  might  be  the  basis  for  a  claim  under  the 
policy.  Under  this  charge  the  Jury  found  a 
verdict  for  the  plaintiff.  The  Judgment  en- 
tered upon  this  verdict  however,  was  re- 
versed by  the  Appellate  Division,  and  tiie 
complaint  dismissed. 

Singularly  enough,  there  Is  no  direct  evi- 
dence as  to  what  actually  occurred  on  Jan- 
uary 20th.  We  do  know  that  Injuries  were 
received,  serious  enough  to  Justify  a  large  re- 
covery in  damages ;  but  as  to  the  actual  event 
both  sides  seemed  content  to  rest  upon  the  sub- 
sequent account  of  the  driver  of  the  truck. 
Having  seen  in  a  newspaper  a  statement  that 
a  Haas  automobile  had  hit  a  boy,  the  man- 
ager of  the  plaintiff,  on  the  morning  of  the 
21st  asked  the  driver  with  regard  to  it  Be 
replied  that  "It  didn't  amount  to  anything." 
He  was  driving  Into  a  garage,  and  the  boy 
ran  out  from  the  curb  and  struck  the  machine 
and  he  was  knocked  down.     The  manager 
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asked  If  the  boy  was  hurt    The  artver  re- 
plied: 

"Only  ilightly,  for  I  brushed  off  his  clothes 
and  he  went  away.  There  was  a  policeman 
right  there.  It  wasn't  necessary  to  report  any 
accident.     I  don't  think  it  amounts  taC  much." 

Under  these  circumstances,  the  insured  was 
not  absolved  from  making  the  report  required 
by  its  policy. 

In  the  Melcher  Case,  the  plaintiff  heard 
that  an  outside  workman  employed  in  repair- 
ing his  building  had  been  struck  by  an  ele- 
vator. He  immediately  Investigated  the  mat- 
ter. He  saw  the  workman  in  question  and 
was  told  by  him  while  he  was  at  work  in  the 
shaft  the  car  had  struck  lilm  and  raised  him 
about  a  foot.  He  said  that  he  was  not  at  all 
hurt,  and  as  a  matter  of  fact  he  continued  at 
work  for  the  rest  of  the  day,  leaving  in  the 
«yenlng  when  the  work  was  completed.  The 
insured  never  beared  anything  more  of  the 
occurrence  and  had  no  reason  to  suppose  that 
there  would  be  any  serious  results  until  some 
10  weeks  later,  when  the  Information  reached 
him  that  the  workman's  spine  had  been  seri- 
ously injured.  He  thereupon  Immediately 
notified  the  insurance  company.  We  held 
that  a  recovery  was  permissible.  The  circum- 
stances in  the  present  case  require  a  difterent 
result.  A  boy  struck  the  madilne  and  was 
knocked  down.  True,  the  driver,  who  repre- 
soited  the  plaintiff,  believed  be  was  only 
«llghtly  hurt,  for  he  walked  away,  and  In  his 
-opinion  the  accident  didn't  amount  to  much. 
But  no  investigation  was  made.  There  was 
no  assurance  by  the  person  struck  that  he 
was  uninjured.  There  was  no  opportunity  by 
later  observations' of  determining  that  he  was 
not  In  fact  injured.  The  plaintiff  relied  whol- 
ly upon  the  driver's  opinion,  an  opinion  which 
as  subsequent  events  showed  was  a  mistaken 
one. 

The  ruling  in  the  Melcher  Case  is  not  to  be 
-extended.  Under  the  peculiar  circumstances 
there  disclosed,  and  in  view  of  the  full  inves- 
tigation made,  it  might  fairly  be  said  that  a 
reasonable  man  was  Justified  in  believing  the 
occurrence  so  trivial  that  no  report  was  re- 
quired. But  where,  as  here,  a  boy  is  knocked 
down  in  the  street,  and  at  least  slightly  in- 
jured, the  insured  may  not,  without  any  in- 
vestigation whatever,  rely  solely  upon  his 
own  opinion  or  upon  the  opinion  of  his  driver 
that  because  he  went  away  the  Injury  was 
too  trivial  to  require  attention. 

The  Judgment  of  the  Appellate  Dlvlsian 
should  be  affirmed,  with  costs. 

HISCOCK,  a  J.,  and  COLLIN  and  OBANE, 
JJ.,  concur. 

OUDDBBACK,  OABDOZO,  and  POUND, 
JJ„  dissent 

Judgment  affirmed. 


(228  N.  Y.  427) 

LOBD  ELECTRIO  CO.  t.  BARBE3H  AS- 
PHAI/T  PAVING  CO. 

(Court  of  Appeals  of  New  York.    May  27, 
1919.) 

1.  Indemnity  (S=>9(1)— Contbacts-^Liabiutt 

OF  SUBCONTEACTOB  TO  PBINOIFAIt-DaICAOBS 
BT  FiBE. 

Where  a  municipal  bridge  contractor  agreed 
with  a  subcontractor  that,  with  respect  to  all 
the  work  to  be  done  and  materials  to  be  fur- 
nished, the  subcontractor  accepted  the  conditions 
and  obligations  of  the  general  contract  with  ref- 
erence to  the  same  work  and  such  general  con- 
tract made  the  contractor  responsible  for  all 
parts  damaged  during  erection,  and  provided 
that  ample  precaution  be  taken  against  injury 
by  fire,  the  subcontractor  was  liable  for  injuries 
from  a  fire  negligently  caused  by  it  to  the  con- 
tractor, who  had  been  compelled  to  pay  for'  such 
damages,  not  only  to  the  property  covered  by 
his  contract  but  also  to  other  property. 

2.  Action  «=>27<1)— Bbbaoh  ov  Cortraoi  ob 

TOBT. 

While  negligence,  considered  merdy  as  a 
tort  is  a  wrong  independent  of  contract  it  may 
also  be  a  breach  of  contract  if  the  contract  it- 
self calls  for  care. 

S.  IRDXMNITT  4=>14— Jttdouent  Aoainbt  Iit- 
,  DxictrrBB— Res  jTroiaATA— Akouht  our  Dah- 

AOBS.  ' 

A  judgment  holding  a  munkdpal  bridge  con- 
tractor liable  for  damages  by  fire  was  not  con- 
clusive as  to  the  amount  of  the  verdict  in  an 
action  against  his  subcontractor  to  recover  for 
the  latter's  negligence  in  causing  the  fire;  the 
question  of  damages  not  having  been  tried  on  the 
merits  in  the  first  suit 

Appeal  from  Supreme  Court;  Apiiellate  Di- 
vision, First  Dei>artme&t 

Action  by  the  Lord  Mectrlc  'Company 
against  the  Barber  Asphalt  Paving  Company. 
EYom.  a  Judgment  of  the  Appellate  Division 
(179  App.  DIv.  926,  166  N.  Y.  Supp.  1102),  af- 
firming a  judgment  of  the  Trial  Term,  setting 
aside  the  verdict  in  favor  of  plaintiff  and  dis- 
missing the  complaint  plaintiff  appeals  by 
permission.    Reversed,  and  new  trial  granted. 

Frederick  Hulse,  of  New  York  City,  for  ap- 
pellant 

Abram  J.  Rose^  of  New  York  City,  for  re- 
spondent 


POUND,  J.  The  dty  of  New  York  con- 
structed the  Manliattan  Bridge  over  the  Elast 
River.  After  the  structural  construction 
work  of  masonry  and  steel  had  progressed  suf- 
ficiently, it  entered  into  a  contract  with  plain- 
tiff for  surface  construction  work,  including 
railings,  stairways,  pavements,  track,  and 
electrical  equipment  The  contract  price  was 
about  $400,000.  Plaintiff  in  turn  entered  into 
an  agreement  with  defendant  to  furnish  aU 
labor  and  materials  for  a^haUliig  called  for 
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by  its  contract  The  price  was  about  $11,000. 
In  and  by  tbe  latter  agreement  it  was  "ex- 
pressly understood  and  agreed  that  with  re- 
spect to  all  the  work  to  be  done  and  mate- 
rials to  be  furnished  hereunder  [defendant] 
shall  accept  all  the  conditions  and  perform 
all  the  obligations  imposed  by  said  general 
contract  upon  the  [plaintlffl  with  reference 
to  the  same  work."  Plainly,  then,  defendant 
undertook  the  work  subject  to  all  the  condi- 
tions and  obligations  which  would  have  been 
Imposed  upon  plaintiff  with  reference  there- 
to had  it  done  the  work  itseU.  So  far  as  the 
responsibility  for  doing  this  particular  work 
was  coocemed,  it  took  plalntifTB  place  and 
(Stood  In  plainttfTB  shoes. 

The  specifications,  which  were  a  part  of  the 
principal  contract,  provided  that  "all  parts 
damaged  during  erection,  as  well  as  at  any 
other  time  prior  to  the  final  acceptance  of  the 
work,  shall  be  made  good  to  the  satisfaction 
of  the  engineer  and  at  the  cost  of  the  contrac- 
tor." They  also  provided  that  "during  the  mi- 
tire  erection  of  the  work  ample  precaution 
shall  be  taken  to  protect  it  against  injury  by 
fire." 

On  March  25,  1910,  during  the  progress  o< 
the  work  and  before  final  acceptance,  it  is  al- 
leged that  defendant  caused  a  fire  which  dam- 
aged the  bridge  structure.  Plalptiff  was  held 
liable  under  its  contract  to  make  the  dty  good 
for  damages  to  the  construction  work  as  a 
whole  (Lord  Electric  C5o.  v.  City  of  New  York, 
160  App.  Div.  344, 145  N.  T.  Supp.  205,  affirm- 
ed 217  N.  Y.  634, 112  N.  E.  1063),  and  the  cost 
of  making  good  the  parts  damaged  was  de- 
ducted from  the  amount  due  it,  over  Its  con- 
tention that  it  was  bound  only  to  replace  the 
work  which  it  bad  agreed  to  perform,  to  tbe 
extent  that  it  was  damaged. 

This  action  Is  a  sequel  of  the  first  action 
and  is  brought  to  recover  on  the  subcontract 
from  defendant  the  amount  that  plaintiff  was 
thus  compelled  to  pay.  The  complaint  alleges 
the  violation  of  the  contract  by  the  negligence 
of  the  defendant  in  taking  precautions 
against  fire.  The  question  is  solely  as  to  the 
contract  obligations  of  defendant  to  plaintiff. 
The  trial  court,  having  reserved  decision  of 
defendant's  motion  to  dismiss  tbe  complaint, 
after  verdict  for  plaintiff,  held  that  plaintiff 
<H}nld  not  recover  on  its  contract  because  that 
contract  woul^  be  searched  in  vain  for  any 
agreement  on  the  part  of  the  defendant  to 
protect  the  property  of  the  dty  of  New  Xork 
and  to  restore  and  moke  good  any  and  all 
property  damaged  by  its  act  during  the  prog- 
ress of  its  work.  The  verdict  was  set  aside 
on  the  ground  that  it  was  contrary  to  law 
and  the  complaint  dismissed,  with  costs.  The 
trial  Justice  said  that  the  situation  of  the 
•plaintiff  was  hard,  and  made  one  impatient 
with  tbe  processes  of  law,  but  be  found  no  es- 
<!ape.  The  Appellate  Division  unanimously 
affirmed  the  Judgment  below,  and  tbe  appeal 
is  here  by  permission  of  this  court.  We  tlilnk 
that  the  action  can  be  maintained. 


[1, 2]  It  may  wen  be  that  the  contract  ob- 
ligation  to  make  good  all  parts  of  the  bridge 
damaged  during  erection  was  binding  upon 
the  principal  contractor  only,  but  the  plain- 
tiff also  agreed  with  the  dty  to  take  ample 
precaution  to  protect  tbe  entire  structure 
against  injury  by  fire,  and  it  follows  as  a  cor- 
ollary that  the  defendant,  while  doing  its 
work,  was  bound  by  contract  to  take  ample 
precautions  to  protect  the  entire  structure 
against  injury  by  fire  caused  by  it.  Such  is 
the  fair  and  reasonable  construction  of  the 
contract,  and  the  construction  dictated  by 
consistency  and  a  due  regard  for  the  righto 
of  litigants  in  order  to  give  effect  to  the  de- 
sign of  the  parties  and  to  comprehend  the 
dangers  which ,  tbey  undertook  to  guard 
a^lnst.  Defendant  brought  its  large  Iron 
kettles  to  heat  tar  and  asphalt  upon  the  sttuc- 
ture.  If  the  kettles  were  overheated  or  Im- 
properly covered  when  fires  were  started  un- 
der them  on  windy  days,  the  safety  of  the 
entire  bridge  structure  was  threatened.  The 
liability  of  the  plaintiff  should  not  be  extend- 
ed to  coiver  the  entire  work  and  the  liability 
of  the  defendant  limited  to  its  own  work, 
when  defendant,  as  to  the  doing  of  such  work, 
accepted  all  the  conditions  of  the  prindpal 
contract  Although  the  acts  complained  of 
were  negligent,  the  actl<»  is  on  the  contract, 
for  the  contract  imposes  upon  the  defendant 
while  doing  its  work,  the  duty  of  taking  am- 
ple precaution,  as  against  the  dangers  It 
creates,  to  protect  the  bridge  against  Injury 
by  fire,  and  thus  imposes  the  duty  of  making 
plaintiff  good  for  any  loss  resulting  from  its 
breadL  Negligence,  considered  merely  as  a 
tort.  Is  a  wrong  Independent  of  contract,  but 
negligence  may  also  be  a  breach  of  contract, 
if  the  contract  itself  calls  for  care. 

On  the  trial  the  court  ruled  that  the  ques- 
tion of  negligence  was  not  in  the  case  to  be 
litigated,  and  It  was  not  litigated.  PlalntUTs 
counsel  accepted  the  suggestion  of  the  court 
that,  because  the  action  was  on  contract,  it 
was  necessary  to  prove  only  the  cause  of  the 
fire.  That  was  the  only  question  submitted 
to  the  Jury,  but  the  question  of  ample  precau- 
tion against  fire  was  also  in  tbe  case,  and 
might  have  been  submitted  <m  the  evidence, 
which  tended  to  show  the  manner  in  which 
the  fire  occurred,  that  defendant's  fire  boxes 
were  not  properly  protected,  and  that  sparks 
which  escaped  therefrom  caused  the  fire.  No 
proper  exception  by  the  plaintiff  raises  the 
point  that  the  failure  to  take  reasonable  pre- 
cautions against  fire  was  litlgable.  Counsel 
and  court  adopted  as  the  law  of  the  case  the 
rule  of  the  Appellate  Division  laid  down  on 
appeal  from  an  Interlocutory  Judgment  on  a 
demurrer.  165  Aki.  Div.  399.  401,  160  N.  T. 
Supp.  1000,  1003.    That  court  said : 

"The  judgment  in  that  action  Qjord  Electric 
Co.  V.  Oity  of  New  Xork,  supra)  is  conclusive 
on  defendant  with  respect  to  the  amount  the 
dty  was  entitled  to  deduct  and  with  respect 
to  its  right  to  make  the  deduction  from  the  coft> 
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tract  price,  proTided  the  defendant  was  responei- 
ble  for  the  fire." 

Plaintiff's  allegations  and  proof  were  suffi- 
ciently broad  to  enable  It  to  establish  a  cause 
of  action  based  on  negligence.  When  counsel 
and  the  trial  court  were  thus  led  so  to  shape 
the  course  of  the  trial  as  to  Induce  the  defect 
of  proof  which  Is  now  complained  of,  this 
court  should  be  at  pains  to  minimize  the  con- 
sequences  ot  the  mlstase,  in  order  to  prevent 
a  perversion  of  Justice. 

[3]  On  the  question  of  damages,  the  ruling 
was  too  favorable  to  plaintiff.  On  the  theory 
that  the  Judgment  in  the  first  action  was  con- 
dnslve,  the  amount  of  the  verdict  was  direct- 
ed at  the  amount  of  that  Judgment  and  inter- 
est, the  sum  of  $32,304.36.  The  plaintiff  of- 
fered evidence  tending  to  show  that  defend- 
ant was  responsible  for  the  fire,  but  relied  on 
the  Judgment  to  establish  the  amount  We 
are  of  the  opinion  that  there  has  been  no 
proof  and  adjudication  of  the  amount  of  dam- 
age binding  upon  defendant.  The  AiH>«llate 
Divl8i<»i  In  the  first  action  (Lord  Electric  Oo. 
V.  City  of  New  Tork,  supra),  which  was 
brought  by  plaintiff  to  recover  the  full  amouiit 
remaining  unpaid  on  the  contract,  reversed  a 
Judgment  tor  plaintiff  and  dismissed  the  com- 
plaint on  defendant's  motion  made  at  the 
close  of  the  evidence.  The  order  of  the  Ap- 
pellate Division  thereon  shows  that  the  words 
"on  the  merits"  were  stricken  out  when  the 
order  was  signed.  The  city,  on  the  trial  of 
that  acti<Hi,  made  proof  of  damage  to  the 
tnldge,  and  relied  upon  the  final  certificate 
of  the  arcWtect  to  defeat  plaintiffs  recovery 
of  the  amount  which  it  had  withheld  to  cover 
such  damage. 

Plaintiff  disputed  the  legal  rale  which  made 
that  amount  deductible  from  the  amount  due 
it  under  the  ctmtract  While  there  was  no 
dispute,  as  to  the  amount,  the  Appellate  Divi- 
sion made  no  flniUng  thereon.  It  held  merely 
tliat  plaintiff  was  not  entitled  to  recover.  The 
nature  of  the  former  Judgment  is-  not  free 
from  doubt,  but  we  think  that  it  should  be 
taken  as  a  nonsuit  rather  than  a  decision  on 
the  merits,  binding  upon  the  parties  to  this 
action,  on  the  question  of  damages.  Deeley 
V.  Helntz,  168  N.  Y.  129,  134,  62  N.  B.  158; 
Lindenthal  v.  Oermanla  life  Ins.  Co.,  174  N. 
Z.  76,  81.  66  N.  Bl  629. 

Other  evidence  of  damage  to  the  bridge 
structure  appears  on  the  record  and  it  ap- 
pears that  the  city  compelled  the  plaintiff  to 
pay  a  large  sum  for  such  damage.  A  JUiy 
should  be  permitted,  mi  the  evidence  in  this 
action,  to  render  a  verdict  for  such  part  of 
that  sum  as  is  shown  to  have  been  due  to  the 
failure  of  defendant  to  comply  with  the  terms 
of  its  contract  The  record  presents  two  ques- 
tions of  fact:  Did  defendant  negligently 
cause  die'  fire  In  violation  of  Its  obligations 
under  the  contract?  Did  plaintiff  establish 
damages?    The  plaintiff  is  therefore  entitled 


to  a  hearing  before  a  Jury,  The  verdict  was 
properly  set  aside,  because  It  was  erroneous- 
ly directed  as  to  the  amount  of  damages,  bat 
the  complaint  should  not  have  been  dismissed. 
A  new  trial  should  have  been  granted  upon 
defendant's  exceptions. 

The  Judgments  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

HISCOOK,  C.  J.,  and  CJOMiIN,  CDDDB- 
BACK,  GARDOZO,  CRANBl  and  Aia>REWS, 
JJ.,  concur.    ■ 

Judgments  reversed,  etc. 


oat  N.  T.  S84) 

In  re  WATSON'S  ESTATE. 

(Court  of  Appeals  of  New  Zork.    Hay  20, 

1919.) 

1.  Taxatioh  «=>859(1)   —  Tkarsfkb  Tax— 
Statute — Constitutionautt. 

Tax  Law,  {  221b  (added  by  Laws  1917,  e. 
700),  imposing  an  additional  tax  upon  those 
investments  passing  by  will  or  distribution 
which  have  not  been  assessed  locally  or  paid  the 
state  stamp  tax,  is  constitutional. 

2.  BVIDKNOE  «=>6(2)— CoKUOR  Krowixdos— 
Taxation. 

It  is  a  matter  of  common  knowledge  that 
under  the  system'  of  taxation  provided  by  Tax 
Law,  art  IS  (§{  830-340)  and  Laws  19U,  c. 
802,  as  amended,  some  owners  submitted  all 
or  part  of  their  bonded  investments  to  the 
state  tax,  others  p^A  upon  a  limited  local  a» 
sessment  provided  for  by  Tax  Law,  {{  6,  8,  and 
others  not  at  all,  and  that  a  very  Urge  part  of 
this  kind  of  property  went  untaxed  altogether. 
(Per  Crane,  Cuddeback,  and  Hogan,  JJ.) 

3.  COKBTirUTlOHAI,    LAW    «=»45  —  OONBTTTO- 
nORALITT    or    STATUTB— DKTBBiaitATIOR. 

In  dealing  with  the  constitationality  ot  a 
statute,  tiie  court  Is  examining  the  question  at 
legislative  power.  (Per  Crane,  Cuddeback, 
and  Hogan,  JJ.) 

4.  CONBTITDTIORAI,  IjAW  «=»70(3)— OOWBHTO- 
TIORAUTT  or  STATDTB— WiSDOU.    " 

Whether  the  Legislature  has  acted  wisely, 
made  proper  choice,  worked  hardships,  or  been 
unfair  to  a  particular  kind  of  property,  is 
never  indicative  of  a  limitation ;.  limitations  be- 
ing found  in  the  words  and  intendment  of  tiie 
Constitution  and  the  fundamental  prindplea  ot 
government  embodied  therein,  ^er  Crane, 
Cuddeback,  and  Hogan,  JJ.) 

5.  CoNsnTonoRAi.  Law  9=»68(4)— Lkoisla- 

HTX  POWBBS— APPBOVAI.  BY  CJOUBTB. 

The  taxing  power,  both  direct  and  through 
an  inheritance  tax,  is  very  broad  and  submits 
to  few  restrictions,  and  such  laws  need  not  be 
submitted  to  courts  for  their  approvaL  (Per 
Crane,  Cuddeback,  and  Hogan,  JJ.) 
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6.  Taxation   «=»859{1)— IwrnEKiXAHCB  Tax- 
Constitutional  Restbictionb. 

Asiumlng  without  deciding  that  the  discre- 
tion to  classify  personal  property  which  must 
pay  an  inheritance  tax  before  passing  by  will 
or  inheritance  is  limited  to  a  classification  which 
is  based  upon  some  reason,  and  not  the  mere 
caprice  of  the  Legislature,  Tax  Law,  {  221b, 
added  by  Laws  1917,  c  700,  comes  within  such 
role.    (Per  Crane,  Cuddeback,  and'  Hogan,  JJ.) 

7.  Taxation   €=5»859(1)   —  Tbansrb  Tax- 
Statute — Vauditt. 

That  the  beneficiary  under  the  will  is  pun- 
ished for  misdeeds  of  the  ancestor  in  not  pay- 
ing a  local  or  state  tax  is  not  a  valid  objec- 
tion to  Tax  Law,  §  221b,  added  by  Laws  1917, 
c.  700,  imposing  an  additional  tax. upon  in- 
vestments passing  by  will  or  distribution.  (Per 
Crane,  Cuddeback,  and  Hogan,  J  J.) 

Tax 
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8.  Taxation   «=3869(6)— Tbansfbb   Tax   on 
Pi:bsonai.tt—Statutb— Vauditt.  ' 

There  is  np  foundation  in  the  authorities 
for  the  assertion  or  implication  that  the  in- 
heritance tax  laws  must  look  with  indifferent 
eye  upon  the  kind  of  property  transferred  and 
cannot  single  out  personalty  as  distingu^lshed 
from  realty,  and  the  like.  (Per  Orane,  Cud- 
deback, and  Hogan,  JJ.) 

9.  CONSTITUTIONAt.  LAW   *=>68(4)— TkANS»EB 

Tax— Statutb— Vauditt— Jtjdioial  Func- 
tions. 
Difficulties  in  practical  application  of  Tax 
Law,  f  221b,  added,  by  Laws  1917,  c  700,  if 
they  exist,  are  matters  for  legislative  and  not 
judicial  consideration.  (Per  Orane,  Cuddeback, 
and  Hogan,  JJ.) 

10.  Taxation  «=>859(2)  —  Tbansfeb  Tax— 
Statotb— Vauditt. 

Slight  inequalities  or  Injustices  which  may 
follow  from  the  application  of  Tax  Law,  f  221b, 
added  by  Laws  1917,  c.  700,  as  it  is  applied 
by  the  taxing  authorities,  are  not  in  and  of 
themselves  constitutional  objections.  (Per 
Orane,  Cuddeback,  and  Hogan,  JJ.) 

11.  Taxation    «=»859(2)—HQTrAiJTT— Tbans- 
feb Tax. 

Tax  Law,  {  221b,  added  by  Laws  1917,  c. 
700,  imposing  an  additional  tax  upon  those  in- 
vestments passing  by  will  or  distribution  which 
have  not  been  assessed  locally  or  paid  the- state 
tax,  is  not,  though  it  exempts  dealers  in  in- 
vestments, subject  to  constitutional  objection 
that  it  is  unequal.  (Per  Crane,  Cuddeback,  and 
Hogan,  JJ.) 

12.  Taxation  «=>872  —  Tbanbexb  Tax— Ex- 
emptions. 

The  exemptions  specified  in  section  ,221  do 
not  apply  to  Tax  Law,  {  221b,  added  by  Laws 
1917,  c  700,  imposing  an  additional  tax  upon 
those  investments  passing  by  will  or  distribu- 
tion which  have  not  been  assessed  locally  or 
paid  the  state  tax.  (Per  Crane,  Cuddeback,  and 
Hogan,  JJ.) 

13.  Municipal  Gobpobations  *=>73— Lkois- 

LATIVE    PoWEB — iN-nCBFEBENCE    WITH    LOOAL 

Authomties. 
The  tax  on  investments  (Tax  Lew,  art.  15 
nt  330-3401)  is  not  an  evasion  or  attempt  to 
«vade  the  home  rale  proviston  (Const  art.  10, 


{  2),  and  was  not  passed  with  tie  intention  of 
interfering  with  the  local  authorities.  (Per 
Crune,  Cuddeback,  and  Hogan,  JJ.) 

14.   MUNIOIPAIi  OOBPOBATIONB   «=»73— INTBB- 
RBBNCB  WITH  LOCAL  AUTHOBITIKS. 

While  the  assessment  of  property  for  the 
purposes  of  taxation  in  this  state  has  always 
been  a  function  of  local  officers,  their  duties 
may  be  modified  or  regulated  by  the  Legislature 
so  long  as  there  is  no  substantial  impairment 
of  the  right  of  home  rule  or  no  intent  or  at- 
tempt to  evade  the  constitutional  provisions. 
(Per  Crane,  Cuddeback,  and  Hogan,  JJ.) 

16.  CONSTITDTIONAL   Law    ^=48— CoNBTrnj- 

TIONALITT    OF    STATUTE — PbEBUMPTION. 

Every  presumption  is  in  favor  of  the  con- 
stitutionality of  an  act  of  the  Legislature,  and, 
if  the  Constitution  and  the  act  can  be  reason- 
ably construed  ao  as  to  enable  the  latter  to 
stand,  it  is  the  duty  of  the  courts  to  give  them 
that  construction.  (Per  Crane,  Cuddeback,  and 
Hogan,  JJ.) 

Hiscock,  C.  J.,  and  Collin  and  McLaughlin, 
JJ.,  dissenting. 

Appeal  ttom  Sapreme  Oonrt,  Appellate 
Division,  First  D^artme&t.  . 

In  the  matter  of  tbe  transfer  tax  upon  the 
estate  of  Charles  W.  Watson,  deceased. 
From  an  order  of  tbe  Appellate  Division 
(186  App.  Diy.  48,  174  N.  X.  Sui«.  19),  af- 
flrming  an  order  of  the  surrosate  (104  Misc. 
Rep.  212,  172  N.  Y.  Supp.  29)  which  denied 
an  appeal  by  the  Comptroller  of  the  State 
of  New  Xork  and  conflnned  report  of  ap- 
praisers in  fixing  a  transfer  tax,  the  Comp- 
troller aK>eals.    Reversed. 

Lafayette  B.  Oleason,  Alexander  Otis,  and 
John  B.  Oleason,  all  of  New  Xork  City,  for 
appellant 

Eiustace  Cionway,  of  New  Xork  City,  for 
reepondents. 

Rumsey  &  Morgan,  Stetson,  Jennings  & 
Russell,  and  Louis  O.  Van  Doren,  all  of  New 
York  City,  and  Bracked;  Todd,  Wheat  & 
Wait  of  Saratoga  Springs,  for  interveners. 

CRANE,  J.  [1]  The  question  presented 
for  determination  is  whether  section  221b  of 
the  Tax  I«w  (Cons.  Iaws,  c.  60),  added  by 
chapter  700  of  the  Laws  of  1917,  is  consti- 
tatlonal.  The  lower  courts  bave  held  it  to 
be  unconstitutional.  The  section  reads  as 
follows: 

"Additional  Taa  on  InveatmenU  m  Certain 
Ca*es. — Upon  every  transfer  of  an  investment 
as  defined  in  article  fifteen  of  this  chapter,  tax- 
able under  this  article,  a  tax  is  hereby  imposed, 
in  addition  to  the  tax  imposed  by  section  221a, 
of  five  per  centum  of  the  appraised  inventory 
value  of  such  investment  unless  the  tax  on 
such  investment  as  prescribed  by  article  15  of 
this  chapter  or  the  tax  on  a  secured  debt  as 
defined  by  former  article  15  of  this  chapter 
shall  have  been  paid  on  such  investment  or 
secured  debt  and  stamps  affixed  for  a  period 
including  the  date  of  the  death  of  the  decedent 
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'}r  unless  the  personal  representatiyes  of  de- 
sedent  are  able  to  prove  that  a  personal  prop- 
erty tax  was  assessed  and  paid  on  such  invest- 
ment or  secured  debt  during  the  period  it  was 
held  by  decedent;  or  unless  the  decedent  was 
actually  engaged  In  the  bona  fide  purchase  and 
sale  of  investments  as  a  business,  and  at  the 
time  of  his  death  had  maintained  an  ofSce  or 
place  of  business  in  this  state  for  the  carry- 
ing on  of  the  actual  bona'  fide  business  of  pur- 
chasing and  selling  investments,  as  distinguish- 
ed from  the  purchase  thereof  for  investment 
purposes,  and  had  owned  and  held  such  invest- 
ment for  sale  for  the  purpose  of  his  business 
and  not  as  an  investment  for  a  period  of  not 
more  than  eight  months  prior  to  his  death." 

The  personal  property  of  an  Individual, 
resident  In  the  state  of  New  York,  was,  at 
the  time  of  this  enactment,  subject  to  two 
methods  of  assessment  and  taxation.  By 
section  6  and  section  8  of  the  Tax  Law  he 
was  to  he  assessed  on  the  full  value  of  hla 
personal  property  In  the  tax  district  where 
he  resided,  allowance  being  made  for  bis 
debts. 

By  article  15  of  the  Tax  Law  the  owner 
of  personal  property  coming  within  the  de- 
scription of  investments  therein  defined 
could  pay  to  the  state  a  tax  of  75  cents  per 
hundred  dollars  uprai  the  face  value  of  snch 
Investments  and  be  exempted  from  any  other 
local  or  state  tax. 

Under  this  system  of  assessment  and  tax- 
ation certain  well-known  facts  and  conditions 
existed  regarding  taxation  upon  personal 
property  which  must  have  been  In  the  mind 
of  the  Legislature  at  the  time  of  the  above 
enactment.  A  man  was  not  compelled  to  tax 
himself  or  to  present  to  the  tax  officers  of 
his  residence  district  a  full  and  complete 
list  of  his  securities.  Assessments  upoa 
personal  property  or  Investments  were  there- 
upon made  according  to  such  meager  infor- 
mation as  the  assessors  could  obtain  or  else 
according  to  appearance,  reputation,  or  sur- 
mise. It  was  also  a  well-known  fact  that 
in  many  local  communities  no  attempt  was 
made  to  assess  personalty  at  its  fuU  value, 
as  according  to  the  tax  rate  It  would  have 
worked  extreme  hardship. 

Under  the  Laws  of  1911,  c.  802,  as  there- 
after amended,  the  tax  provided  by  the  state 
upon  Investments  was  permissive  and  not 
compulsory;  the  alternative  being  that.  If 
the  bonds  were  not  submitted  in  accordance 
with  the  methods  provided  by  that  law,  they 
were  subject  to  an  assessment  by  the  local- 
ity as  before  stated. 

[2]  Under  these  conditions  it  was  a  mat- 
ter of  common  knowledge  that  some  owners 
submitted  all  or  part  of  their  bonded  Invest- 
ments to  the  state  tax,  others  paid  upon  a 
limited  local  assessment,  and  others  not  at 
all,  and  that  a  very  large  part  of  this  kind 
of  property  went  untaxed  altogether. 

Such  were  the  facts  as  developed  tn  this 
estate  of  Charles  W.  Watson,  deceased, 
which  Is  typical  and  not  exceptlonaL    When 


he  died  in  August,  1917,  leavlug  a  net  estate 
of  $470,256.95,  $109,470.73  of  this  consisted 
of  assessable  bonds  upon  which  his  last  as- 
sessment in  1914  amounted  to  only  $30,000; 
since  1914  he  had  acquired  securities  valued 
at  $59,284.64  which  had  not  been  assessed 
at  all.  The  b<md8  had  not  been  submitted 
under  th4  state  Tax  Law.  Thus  Charles 
W.  Watson  ,had  possessed  for  some  years 
$168,755.27,  of  which  only  $30,000  had  paid 
a  tax. 

This  kind  of  property,  therefore,  divided 
Itself  into  three  classes,  or,  If  we  prefer, 
varied  In  three  different  ways  under  the  op- 
eration of  the  Tax  Law,  by  reason  of  cir- 
cumstances and  conditions.  Some  of  the  in- 
vestments yielded  to  local  assessment,  others 
submitted  to  the  state  tax,  and  still  a  large 
part  yielded  no  tax. 

These  facts  were  before  the  Legislature 
when  they  sought  to  reach  this  untaxed 
property  In  the  methods  devised  by  section 
221b  of  the  Tax  Law.  Article  10  of  that 
law  had  already  established  an  inheritance 
tax  varying  In  amount  according  to  the  de- 
grees of  relationship  of  the  transferee.  To 
this  was  added,  by  section  221b,  an  ad^tlon- 
al  tax  of  5  per  cent  upon  those  investments 
passing  by  will  or  distribution  which  had 
not  been  assessed  locally  or  paid  the  state 
stamp  tax. 

In  considering  the  constitutionality  of  this 
provision.  It  has  been  suggested  that,  while 
the  state  may  enact  an  inheritance  tax,  It 
must  treat  all  personal  property  alike  and 
cannot  classify  it  according  to  nature  or 
kind.  Why  this  suggestion  shouli^  separate 
personal  property  from  realty  I  need  not 
now  stop  to  con^der.  That  in  the  develop- 
ment of  taxation  personal  property  has 
varied  in  treatment  and  In  disposition  is 
evidenced  by  the  Mortgage  Tax  Law  (People 
ex.  rel.  Eisman  v.  Ronner,  185  N.  Y.  28^ 
77  N.  B.  1061),  the  bank  stock  assessment 
(People  ex  rel.  Bridgeport  Savings  Bank  v. 
Feltner,  191  N.  X.  88,  83  N.  B.  592;  Amos- 
keag  Savings  Bank  y.  Purdy,  231  U.  S.  373, 
34  Sup.  Ot  114,  58  L.  Bd.  274),  the  stodc 
transfer  tax  (People  ex  rel.  Hatch  v.  Rear- 
don,  184  N.  X.  431,  77  N.  E.  970,  8  L.  R.  A- 
[N.  S.]  814,  112  Am.  St  Rep.  628,  6  Ann. 
Cas.  515:  Matter  of  Ball,  161  App.  Dlv.  79, 
140  N.  T.  Supp.  489;  Matter  of  Church,  176 
App.  Dlv.  910,  162  N.  Y.  Supp.  1114),  and 
the  special  franchise  tax  (People  ex  rel.  Met 
St.  RyVi  Co.  V.  State  Bd.  Tax  Commissioners, 
174  N.  Y.  417,  67  N.  B.  69,  63  L.  R.  A.  884, 
105  Am.  St  Rep.  674). 

[3-6]  In  dealing  with  a  law's  constitution- 
ality, we  are  examining  the  question  of 
legislative  powers,  or,  to  be  accurate,  the  lim- 
itation placed  by  Constitutions  upon  power. 
Whether  the  Legislature  has  acted  wisely, 
made  a  proper  choice,  created  difficulties, 
worked  hardships,  or  been  unfair  to  a  class 
or  to  a  particular  kind  of  property,  is  never 
indicative  of  a  limitation.    Limitations  are  to 
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be  found  In  the  words  and  Intoidment  of  tbe 
Constitution  and  the  fandamental  principles 
of  govemment  embodied  tberdn.  Tbe  tax- 
ing power,  both  direct  and  through  an  inher- 
itance tax,  Is  very  broad  and  submits  to 
few  restrictions.  Such  laws  need  not  be 
submitted  to  courts  for  their  approval  and 
can  only  meet  with  disapproval  when  some 
fundaniental  principle  has  been  violated. 
In  speaking  of  the  legislative  power,  -wheth- 
er it  be  a  police  power,  a  taxing  power,  or 
any  other  power  of  like  nature,  we  have  no 
ready-made  formula  which  can  be  easily 
applied,  but  miist  be  governed  by  the  prin- 
ciples developed  in  the  law,  either  by  a  long 
series  of  legislation  or  by  custom,  or  by  Ju- 
dicial expression.  However  accurate  may 
be  our  logical  process,  we  must  not  start 
with  assumed  premises,  but  with  those  fur- 
nished us  by  tbe  authorities. 

Although  repeating  what  has  heretofore 
been  said  by  this  court,  we  turn  to  a  few 
of  these  authorities  to  ascertain  the  rule 
which  must  be  applied  to  the  new  state  of 
facts  arising  in  this  case. 

This  court  said,  through  Gray,  J.,  in  Peo- 
ple ex  rel.  Eisman  v.  Ronner,  185  N.  T.  285, 
289,  77  N.  E.  1061,  1062,  regarding  the  Mort- 
gage Tax  Law: 

"I  cannot  perceive  any  valid  reason  why  the 
Legislature  could'  not  devise  a  scheme  for  rais- 
ing revenues  for  the  general  government  and 
for  tbe  various  local  governments  by  the  appor- 
tionment of  the  proceeds  of  a  tax  laid  apon  a 
certain  species,  or  class,  of  possessions.  *  •  * 
It  [the  legislature]  may  change  the  methods, 
or  rate,  of  taxation,  and  may  classify  new  sub- 
jects for  taxation.  •  •  •  The  purpose  of  a 
system  of  taxation,  the  apportionment  of  a 
tax  and  tbe  property,  or  persons,  to  be  afteet- 
ed  are  matters  within  the  legislative  discre- 
tion. •  •  •  There  la  no  constitutional  guar- 
anty that  taxation  shall  be  jnst  and  eqaal ; 
though  underlying  this  great  governmental  pow- 
er, and  implied  frotn  the  natnre  of  our  political 
Institutions,  is  the  principle  that  taxation  shall 
be  equal,  in  the  sense  that  it  shall  not  be  ar- 
bitrary and  that  there  shall  be  no  discrimina- 
tion against  persons,  by  laying  greater  bur- 
dens upon  one  than  are  laid  upon  others  in  the 
same  calling  or  condition." 

We  said  in  People  ex  rel.  Hatch  v.  Rear- 
don,  184  N.  Y.  431,  77  N.  B.  970,  8  L.  R.  A. 
<N.  S.)  314,  112  Am.  St  Rep.  628,  6  Ann. 
Oas.  515,  regarding  tbe  oonstltntlonallty  of 
the  Stock  Transfer  Act : 

"The  classification  made  by  selecting  one  kind 
of  property  and  taxing  a  transfer  of  that  only 
is  assailed  as  so  arbitrary,  discriminating,  and 
unreasonable  as  to  deprive  certain  persons  of 
their  property  without  due  process  of  law  and 
to  withhold  from  them  the  equal  protection  of 
the  laws.  / 

"All  taxation  is  arbitrary,  for  it  compels 
the  citizen  to  give  up  a  part  of  his  property; 
it  is  generally  discriminating,  for  otherwise 
everything  would  be  taxed,  which  has  never 
yet  been  done,  and  there  would  be  no  exemption 


on  account  of  education,  diarity,  or  rdiglon, 
and  frequently  it  is  unreasonable,  but  that  does 
not  make  it  unconstitutional,  even  if  the  re- 
sult is  double  taxation.    •    •  '  • 

"A  tax  may  be  imposed  only  on  certain  call- 
ings and  trades,  for  when  the  state  exerts  its 
power  to  tax  it  is  not  bound  to  tax  all  pursuits 
or  all  property  that  may  be  legitimately  taxed 
for  governmental  purposes.  It  would  be  an  in- 
tolerable burden  if  the  state  could  not  tax 
any  property  or  calling  unless  at  the  same  time 
it  taxed  all  property  or  all  callings"— quoting 
from  CSonnoUy  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  662,  22  Sup.  Ct  431.  440  (46  L. 
Ed.  679). 

Turning  to  Genet  v.  City  of  Brooklyn,  99 
N.  X.  296,  306,  1  N.  E.  777,  783,  we  find  it 
there  stated  that — 

"The  power  of  taxation  being  legislative,  all 
the  incidents  are  within  the  control  of  the  Leg- 
islature. The  purposes  for  which  a  tax  shall 
be  levied;  the  extent  of  taxation;  the  appor- 
tionmoit  of  the  tax;  upon  what  property  or 
class  of  persons  the  tax  shall  operate;  wheth- 
er the  tax  shall  be  general  or  limited  to  a  par- 
ticular locality,  and  in  the  latter  case  the  fix- 
ing of  a  district  of  assessment;  the  method  of 
collection,  and  wbethw  the  tax  shall  be  a 
charge  upon  both  person  and  property  or  only 
on  the  'land— are  matters  within  the  discretion 
of  the  Legislature  and  in  respect  to  which  its 
determination  is  final." 

See,  also.  Matter  of  Wendel,  223  N.  Y.  433, 
119  N.  E.  879. 

Passing  from  the  consideration  of  the  gen- 
eral taxing  power  to  the  authorities  touch- 
ing the  inheritance  tax,  we  find  the  power 
almost  oinlimlted.  The  state  having  the 
power  to  abolish  testamentary  dispositions 
and  tbe  right  to  pass  property  by  distribu- 
tion, we  would  naturally  conclude  that  it 
could  also  determine  the  nature  or  kind  of 
property  that  should  pass,  or  could  place  a 
limitation  or  condition  upon  tbe  transfer 
by  death  of  any  or  all  property.  See  what 
Mr.  Justice  Holmes  said  in  Chanler  v.  Kel- 
sey,  205  IT.  S.  at  page  479,  27  Sup.  Ct  550, 
51  L.  Ed.  882.  But  it  Is  unnecessary  for 
us  to  touch  upon  the  extent  of  the  power, 
as  we  shall  confine  our  attention  to  the  facts 
as  presented  and  determine  whether  the  pow- 
er exists  in  this  instance. 

We  have  had  occasion  to  say  in  Matter  of 
Delano,  176  N.  Y.  486,  491,  68  N.'  B,  871, 
872  (64  L.  R.  A.  279) : 

"The  privilege  of  making  a  will  is  not  a 
natural  or  inherent  right,  but  one  which  the 
state  can  grant  or  withhold  in  its  discretion. 
If  granted,  it  may  be  upon  such  conditions  and 
with  such  limitations  as  the  Legislature  sees 
fit  to  create.  The  payment  of  a  sum  in  gross, 
or  of  an  amount  measured  by  the  value  of  the 
property  affected,  may  be  exacted,  or  the  right 
may  be  limited  to  one  or  more  kinds  of  proper- 
ty and  withdrawn  as  to^all  others." 

The  case  of  United  States  v.  Perkins,  163 
n.  S.  625,  627,  16  Sup.  Ct  1073,  1074  (41  L. 
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Bd.  287),  dealt  wlOi  a  tax  upon  personal 
pnq;>eity  bequeathed  by  will  to  the  United 
States.    The  (pinion  states: 

"While  the  laws  oi  all  civilized  states  recog- 
nize in  every  citizen  the  absolute  right  to  his 
own  earnings,  and  to  the  enjoyment  of  his  own 
property,  and  the  increase  thereof,  during  his 
Ufe,  except  so  far  as  the  state  may  require  him 
to  contribute  his  share  for  public  expenses;  the 
tight  to  dispose  of  his  property  by  will  has  al- 
ways been  considered  purely  a  creature  of  stat- 
ute and  within  legislatiTe  control.  *  *  *  In 
this  view,  the  so-called  inheritance  tax  of  the 
state  of  New  Xoric  is  in  reality  a  limitation 
upon  the  i>ower  of  a  testator  to  bequeath  his 
property  to  whom  he  pleases;  a  declaration 
that,  in  the  exercise  of  that  power,  he  shall 
contribnte  a  certain  percentage  to  the  public 
use;  in  other  words,  that  the  right  to  dispose 
of  his  property  by  will  shall  remain,  but  sub- 
ject to  a  condition  that  the  state  has  a  right 
to  impose.  *  •  *  Thus  the  tax  is  not  upon 
the  property,  in  the  ordinary  sense  of  the 
term,  but  upon  the  right  to  dispose  of  it,  and 
it  is  not  until  it  has  yielded  its  contribution  to 
the  state  that  it  becomes  the  property  of  the 
legatee." 

The  opinion  also  qnotes  a  statement  of 
Mr.  Chief  Jnstlce  Taney  talcen  from  Mager 
T.  Orima,  8  How.  490,  483  [12  L.  Ed.  1168]: 

« •  •  •  rpjjg  jg^  jjj  question  is  nothing 
more  than  an'  exercise  of  the  power  which  every 
state  and  sovereignty  possesses,  of  regulating 
the  manner  and  terms  upon  which  property, 
real  or  personal,  within  its  dominion  may  be 
transmitted  by  last  will  and  testament,  or  by 
inheritance;  and  of  prescribing  who  shall  and 
who  shall  not  be  capable  of  taking  it.  *  *  * 
If  a  state  may  deny  the  privilege  altogether, 
it  follows  that,  when  it  grants  it,  it  may  an- 
nex to  the  grant  any  conditions  which  it  sup- 
poses to  be  required  by  its  interests  or  policy." 

The  prlndples  arandated  In  Magoun  r. 
niinols  Trust  &  Savings  Bank,  170  U.  S. 
283,  288,  18  Sup.  Ct  S94,  696  (42  U  Ed. 
1037),  may  be  helpful: 

"The  right  [says  the  opinion]  to  take  prop- 
erty by  devise  or  descent  is  a  creature  of  the  law, 
and  not  a  natural  right— a  privilege,  and  there- 
fore the  authority  wluch  confers  -it  may  im- 
pose conditions  upon  it.  From  these  princi- 
ples it  is  deduced  that  the  states  may  tax  the 
privilege,  discriminate  between  relatives,  and 
between  these  and  strangers,  and  grant  exemp- 
tions; and  ate  not  precluded  i^m  this  power 
by  the  provisions  of  the  respective  state  consti- 
tutions requiring  oniformity  and  equality  of 
taxation." 

The  inberltance  tax  in  this  case  was  at- 
tacked as  being  arbitrary  and  causing  di»- 
crlmlnatlona  and  creating  Inequality  in  the 
burdens  of  taxation.  Writing  of  the  require- 
ments of  the  fourteenth  amendment  and  the 
equal  protection  of  the  laws  to  which  all 
persons  are  entitled,  Mr.  Justice  McKenna 
says: 

"It  merely  requires  that  all  persons  subjected 
to  such  legislation  shall  be  treated  alike  under 


like  circumstances  and  conditions,  both  in  tlia 
privilege  conferred  and  the  liabilities  imposed. 
*  *  *  Mr.  Justice  Field  said  in  Mobile  Conn- 
ty  T.  Kimball,  102  U.  S.  691  [26  L.  Ed.  238], 
that  this  court  is  not  a  harbor  in  which  can 
be  found  a  refuge  from  ill-advised,  unequal,  and 
oppressive  state  legislation.  And  he  observed 
in  another  case:  'It  is  hardly  necessary  to 
say  that  hardship,  impolicy,  or  injustice  of 
state  laws  is  not  necessarily  an  objection  to 
their  cbnstitutional  vaiidity.'  *  *  *  Iliere  Is 
therefore  no  precise  application  of  the  rule  of 
reasonableness  of  classification,  and  the  rule 
of  equality  permits  many  practical  inequalities. 
And  necessarily  so.  In  a  classification  for  gov- 
ernmental purposes  there  cannot  be  an  exact 
exclusion  or  inclusion  of  persons  and  things. 
Bearing  these  considerations  in  mind,  we  can 
solve  the  questions  in  controversy." 

Referring  to  the  fourteenth  amendment 
and  the  state  Inheritance  Tax  Laws,  the  case 
of  Campbell  v.  California,  200  U.  8.  87,  95, 
26  Sup.  Ct  182,  185  (50  L.  Ed.  882),  gave  oc- 
casion for  Mr.  Justice  White  to  say: 

"'^th  the  motives  of  public  policy  wliich  may 
induce  a  state  to  prefer  near  relatives  by  affinity 
to  collateral  relatives,  we  are  not  concerned, 
since  the  fourteenth  amendment  does  not  de- 
prive a  state  of  the  power  to  regulate  and  bur- 
den the  right  to  inherit,  but  at  the  most  can 
only  be  held  to  restrain  such  an  exercise  of 
power  as  would  exclude  the  conception  of  judg- 
ment and  discretion,  and  which  would  be  so  ob- 
viously arbitrary  and  unreasonable  as  to  be  be- 
yond the  pale  of  governmental  authority." 

The  provisions  of  the  New  York  Inherit- 
ance Tax  Law,  chapter  713  of  the  Laws  oC 
1887,  amending  chapter  4S3  of  the  Laws  of 
1885,  were  under  review  in  Beers  t.  Glynn, 
211  U.  S.  477,  484,  29  Sup.  Ct.  186,  63  L.  Ed. 
290.  A  discrimination  and  inequality  exist- 
ed, for  by  this  law  the  personalty  of  a  non- 
resident decedent  who  owned  realty  in  the 
state  of  New  Tork  was  taxed,  whereas  no 
provision  was  made  for  taxing  the  personal- 
ty of  a  nonresident  decedent  who  liad  not 
owned  any  realty  within  the  state.  Mr.  Jus- 
tice Brewer  said: 

"But  though  the  operation  of  the  statutes 
creates  a  difference,  this  even  if  intentional  is 
not  of  itself  sufficient  to  invalidate  the  tax.  ^e 
power  of  the  state  in  respect  to  the  matter  of 
taxation  is  very  broad,  at  least  so  far  as  the 
federal  Constitution  is  concerned.  It  may  ex- 
empt certain  property  from  taxation  while  all 
other  is  subjected  thereto.  It  may  tax  one  daas 
of  property  by  one  method  of  procedure  and' 
another  by  a  different  method." 

From  what  has  been  said  It  will  be  appar- 
ent that  the  discretion  given  to  the  Legis- 
lature to  tax  property  passing  by  wiU  or  in- 
heritance is  very  broad. 

[6]  Assuming  without  deciding  that  the 
discretion  to  classify  personal  property 
which  must  pay  an  Inheritance  tax  t>ef(»e 
passing  by  will  or  inheritance  is  limited  to 
a  dasslflcatloa  which  is  based  upon  some 
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reeson  and  not  the  mere  caprice  of  the  lief^ 
Islature,  tbla  present  law  onder  dlscasslon 
comes  wltbln  sacb  a  rale. 

Holding  up  the  sectloa  under  discussion 
for  comparison  with  these  aatboritles  as  a 
pattern,  does  it  fall  within  or  without  the 
line  of  constitutional  limitation?  In  the  first 
place,  we  may  consider  this  tax  as  though  it 
were  the  first  and  only  tax  placed  upon  trans- 
fers. The  fact  that  it  is  an  additional  tax  does 
not  change  the  principle  involved.  The  tax 
is,  then,  one  placed  upon  the  transfer  of  prop- 
erty at  the  thne  of  death  wbicOi  has  not 
theretofore  paid  any  tax,  local  or  state. 

[7-10]  The  objection  cannot  be  pressed  that 
the  beneficiary  under  the  will  is  punished  for 
the  misdeeds  of  the  ancestor  In  not  paying 
a  local  or  state  tax.  The  beneficiary  has  no 
claim  to  the  property  of  an  ancestor  except 
as  given  by  law,  and,  if  the  state  has  a  right 
to  impose  a  tax  at  all  upon  the  passing  of 
property,  the  transferee  takes  <»Iy  what  is 
left  after  the  tax  is  paid.  The  state,  ther^ 
fore,  having  the  pow«:  to  place  an  Inher- 
itance tax  upon  property  which  has  escaped 
taxation  during  the  lifetime  of  the  testator, 
It  is  no  valid  objection  that  the  legatee  may 
deem  himself  punished  by  the  circumstance. 
Neither  \a  there  foundation  tn  the  authori- 
ties for  the  assertion  or  implication  that  the 
inheritance  tax  laws  must  look  within  differ- 
ent eye  upon  the  kind  of  property  transfer- 
red and  cannot  single  out  personalty  as  dis- 
tinguished from  realty  and  the  Uk&  Difiicul- 
ties  in  practical  application  of  the  statute 
are  perhaps  more  imaginary  than  real;  but, 
if  they  do  exist,  such  difficulties  are  a  matter 
for  legislative  and  not  judicial  consideration. 
Matter  of  McPherson,  104  N.  T.  306,  824,  lO 
N.  E.  686,  58  Am.  Rep.  602.  SUght  inequali- 
ties or  injustices  which  may  follow  from  the 
application  of  this  law  as  it  is  applied  by  the 
taxing  authorities  are  not  tn  and  of  them- 
selves constitutional  objections  (Matter  of 
White,  208  N.  Y.  64,  101  N.  H.  793,  46j  L.  B. 
A.  [N.  8.]  714,  Ann.  Cas.  1914D,  76),  unless 
they  become  so  great  as  to  violate  the  inrind- 
plee  stated.  It  has  been  said  that  this  is  dbt 
classification  but  a  mere  arbitrary  tax  upon 
the'  right  to  transfer  investmoits.  Is  there 
not,  at  least,  a  semblance  of  reason  in  seek- 
ing to  tax  upon  inheritance  property  which 
has  not  been  taxed  locally  or  for  state  pur- 
poses, when  such  fact  can  only  be  discovered 
upon  the  death  of  the  owner?  The  matter  at 
least  permits  of  argument  and  is  not  so  ca- 
pricious and  whimsical  as  to  be  purely  arbi- 
trary. It  has  in  it  at  least  an  effort  for  the 
equalization  of  taxatl(m  and  the  adjustment 
of  the  burdens  of  government 

The  fact  that  other  bodies  have  come  to 
the  same  omclusiou  as  oar  own  Legislature 
may  have  a  slight  bearing  upon  the  element 
of  reason  in  this  tax  and  its  freedom  from 
mere  arbitrary  action. 

Thus  Connecticut  has  placed  an  estate  tax 
upon  property  upon  which  no  town  or  dty 


tax  has  been  assessed  during  tbe  year  pre- 
ceding death.  Section  1190,  General  Stat- 
utes of  Conn.  And  Ijouisiana  exempts  from 
a  transfer  tax  property  whidj  has  borne  its 
just  proportion  of  taxes  prior  to  Inheritance. 
Quoted  In  note  to  Cahen  v.  Brewster,  203  U.' 
S.  543,  27  Sup.  Ot.  174,  51  L.  Ed.  310,  8  Ann. 
Cas.  215;  article  235  and  art  236  of  the  Const 
of  La.;  Succession  of  Pritchard,  118  La.  Ann. 
883,  43  South.  537;  Succession  of  Westfeldt, 
122  La.  Ann.  836,  48  South.  281. 

The  objection  to  a  tax  that  it  is  an  ar- 
bitrary discrimination  must  be  approached 
with  the  greatest  caution.  New  York  ex  rel. 
Hatch  V.  Beardon,  204  U.  S.  152,  158,  27  Sup. 
Ct  188,  51  L.  Ed.  415,  9  Ann.  Gas.  736. 

[11]  A  farther  objection  has  been  urged 
upon  us.  It  Is  that  the  act  Illegally  exempts 
dealers  in  investments  and  thus  makes  this 
law  unequal  in  operation. 

By  section  336  of  the  Tax  Law,  as  amend- 
ed by  chapter  700  of  the  Laws  of  1917,  the 
owner  of  any  investment,  as  defined  by  the 
article  (article  1!9,  shall  be  assessed  upon 
such  an  Investment  in  the  tax  district  where 
he  resides  upon  the  fair  market  value  there- 
of without  dednction  for  his  just  debts,  ex- 
cept that  such  deduction  may  be  allowed  to 
any  person  In  respect  to  any  investment 
which,  for  the  purpose  of  bis  business,  shall 
be  temporarily  owned  and  held  for  sale  by 
him,  then  actually  engaged  in  the  bona  fide 
purchase  and  sale  of  such  hivestments  as  a 
business.  Such  deduction  shall  not  be  al- 
lowed tn  respect  to  such  investments  held  for 
a  longer  i>eriod  than  eight  months. 

Section  221b  also  cimtainB  a  like  exception 
from  the  inheritance  tax  upon  property 
which  has  not  paid  a  local  or  state  tax. 
That  is,  the  section  does  not  apply  to  a 
decedent  who  was  actually  engaged  in  the 
bona  fide  purchase  and  sale  of  investments 
as  a  business  at  t^  time  of  his  death  and 
had  and  maintained  an  office  in  this  state  for 
that  purpose.  The  exception  does  not  apply 
if  the  investments  are  held  for  eight  months. 
All  exemptions  do  not  render  tax  laws  un- 
constitutional. There  are  many  reasons  for 
exempting  a  onrtato  amount  of  property,  or 
a  class  of  property,  or  institutions,  such  as 
charitable  organizations  and  persons  carry- 
ing on  religious  work.  American  Sugar  Be- 
fining  Ca  V.  La.,  170  U.  S.  89,  21  Sup.  Ct  43, 
45  L.  Ed.  102;  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  D.  8.  640,  22  Sup.  Ct  431,  46  L.  Ed. 
679;  Northwestern  Mut  life  Ins.  Co.  ▼.  Wis- 
consin, 247  V.  a.  132,  140,  38  Sup.  Ct  444, 
62  L.  Ed.  1025. 

Dealers  in  investments,  as  a  business,  dis- 
posing of  their  bonds  as  vendors  or  brokers 
within  a  few  mraiths  after  acquisition,  can- 
not be  considered  the  holders  of  such  prop- 
erty for  investment  purposes.  They  may  sell 
Indifferently  to  persons  within  and  without 
the  state;  they  may  hold  a  large  amount  of 
such  bonds  with  borrowed  capital  for  the 
purpose  of  organizing  or  developing  oorpo- 
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rate  enterprise.  It  cannot  reasonably  be  ex- 
pected that  a  dealer  would  pay  the  present 
state  tax  on  all  such  securities  passing 
through  his  hands  in  transfer  from  seller  to 
purchaser,  or  held  by  him  solely  for  sale  on 
profit.  There  is.  a  reason,  we  think,  for  such 
an  exemption  which  saves  this  law  from  be- 
ing a  violation  of  that  equality  demanded  of 
legislation.    - 

[12]  Illustrations  of  bow  this  tax  may 
work  inequitably,  if  the  exemptions  are  al- 
lowed to  certain  relatives  under  section  221, 
have  been  conceived  by  the  courts  below. 
Sufficient  to  say  that  in  our  Judgment  the 
exemptions  do  not  apply  to  section  221b.  It 
Is  a  flat  tax  of  5  per  cent,  upon  the  transfer 
of  property  not  theretofore  taxed  as  speci- 
fied. Reference  to  the  investments  taxable 
under  this  article  means  the  Investment  se- 
curities specified  by  article  15  passing  by  in- 
heritance and  taxed  as  stated  in  article  10. 
The  exemptions  are  classified  by  section  221 
as  exceptions  aad  limitations  and  are  not 
continued  to  cover  the  additional  tax. 

Again,  it  must  be  noted  that  if  the  amount 
of  an  estate  is  eaten  up  by  debts  so  that  the 
assets  consisting  of  these  Investments  do  not 
pass  to  anybody,  of  course,  there  can  be  no 
tax.  Likewise  the  inv^tments  should  pay 
their  proportionate  part  of  the  debts  without 
tax. 

[13]  One  of  the  Interveners  has  taken  tbo 
position  that  the  said  Investment  tax,  article 

15  of  the  Tax  Law,  is  wholly  unconstitution- 
al, in  that  it  withdraws  a  certain  portton  of 
property  from  personal  assessment  by  local 
officials.  The  claim  is  made  that  this  is  con- 
trary to  the  local  self-government  policy  as 
enacted  into  the  state  Constitution  by  section 
2,  article  10,  and  he  refers  to  People  ex  rel. 
Town  of  Pelhaip  v.  ViL  of  Pelham,  216  N.  X. 
374.  109  N.  B.  513. 

No  attempt  is  made  by  this  Investment 
Tax  Law  to  give  to  state  officials  the  right 
to  tax  for  local  purposes,  or  the  functions  of 
local  representatives.  The  state  has  the 
right  to  tax  for  its  own  purposes.  A  case 
might  arise  where  so  much  property  was 
withdrawn  from  local  assessment  as  to  de- 
prive local  officials  substantially  of  all  their 
twwer,  out  such  is  not  this  case — ^far  from  it. 

[14]  WbUe  the  assessment  of  proi)ert7  for 
the  purposes  of  taxation  tn  this  state  has  al- 
ways been  a  function  of  local  officers,  their 
duties  may  be  modified  or  regulated  by  the 
Legislature  so  long  as  there  is  no  substantial 
impairment  of  the  right  of  home  rule  or  no 
intent  or  attempt  to  evade  the  constitutional 
provisions.    People  ex  rel  Wood  v.  Draper, 

16  N.  T.  641;  Astor  t.  Mayor,  eta,  62  N. 
Y.  667,  673;  People  ex  rel  Devery  v.  Coler, 
173  N.  T.  108,  66  N.  E.  956;  Mayor,  etc.,  of 
N.  T.  V.  Tenth  National  Bank,  111  N.  Y.  446, 
18  N.  B.  618. 

By  the  Mortgage  Tax  Law  (People  ex  rel. 
Blsman  ▼.  Bonner.  186  N.  Y.  285,  77  N.  E. 
1061)  the  assessment  of  mortgages  was  tak- 


en from  the  local  anttaorlttes  and  a  flat  mtA 
fixed  by  the  state,  one-half  of  the  moneys 
going  to  the  state  and  one-half  to  the  lo- 
cality. The  assessors  no  longer  had  any  judi- 
cial discretion-  in  the  assessment  of  mortgag- 
es. All  the  duties  and  powers,  however,  of 
the  assessors  were  left  intact  except  as  to 
this  species  of  property.  The  Legislatnre, 
by  section  4  of  the  Tax  Law,  has  created  a 
list  of  exemptions  from  general  taxation, 
which  so  far  as  I  can  discover  have  never 
been  questioned  as  illegal  because  in  viola- 
tion of  article  10,  sec.  2.  In  the  franchise 
tax  case  (People  ex  rel.  Met.  St.  By.  Co.  v. 
State  Bd.  Tax  Commissioners,  174  N.  Y.  417, 
67  N.  E.  69,  63  L.  R.  A.  884,  105  Am.  St. 
Rep.  674),  it  is  recognized  by  this  court  that 
certain  conditions  or  nature  ot  property 
which  results  in  its  escape  from  taxation 
may  authorize  the  Legislature  to  provide 
means  and  methods  for  its  assessment. 

In  this  case  of  the  bond  investment  tax,  a 
large  amount  of  property  could  not  be  reach- 
ed for  assessment  by  the  local  authorities. 
As  above  stated,  there  was  no  means  under 
the  law  to  determine  who  held  such  securi- 
ties and  to  what  amount.  The  estates  pass- 
ing through  the  Surrogates'  Courts  bore  wit» 
ness  to  the  inability  of  the  existing  tax  sys- 
tem to  equalize  the  burdens  and  to  reach  all 
property. 

To  remedy  this  condition,  the  Legislature 
passed  article  15  of  the  Tax  Law  which  per- 
mitted a  flat  rate  of  tax  upon  such  invest- 
ment securities  as  might  otherwise  go  un- 
taxed; and,  with  the  Intent,  no  doubt,  of  in- 
ducing bondholders  to  make  known  their 
holdings  and  to  submit  to  this  tax,  it  ex- 
empted such  property  from  the  inequality 
and  Irregularities  of  local  assessment  This 
was  an  attempt  to  reach  a  class  of  property 
which  wsas  not  bearing  its  proportionate  part 
of  governmental  expenses,  to  make  Just  the 
tax  laws  and  to  meet  a  situation  which  for 
a  long  time  had  been  apparent  to  every 
one  familiar  with  the  subject  and  which 
was  quite  difficult  to  regulate.  The  nature 
of  the  holdings  made  the  Ibcal  assessments 
many  times  unequal  and  unjust,  often  bear- 
ing heavier  upon  a  small  owner  than  upon 
one  possessed  of  large  amounts  unknown  to 
the  assessors. 

The  withdrawal  of  property  by  exempticm 
from  local  assessment  may  be  so  arbitrary 
or  SO'  extensive  as  to  interfere  with  local 
self-government  and  with  the  principles  of 
home  rule.  Such  instances  would  clearly  be 
imconstitutional . 

The  tax  on  investments,  however  (article 
16  of  the  Tax  Law),  is  not.  in  our  opinion, 
an  evasion  or  an  attempt  to  evade  the  home- 
rule  provisions  of  the  Constitution,  was  not 
passed  with  the  intention  of  interfering  with 
the  local  authorities  in  their  taxing  powers, 
and  Is  not  a  substantial  change  tn  the  du- 
ties of  assessors. 

As  I  stated  in  the  beginning,  the  facts  ot 
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this  controTer87  are  very  simple  and  free 
from  complication.  The  testator  left  hardly 
any  debts,  and  securities  within  the  Invest- 
ment Tax  Law  which  had  not  been  subjected 
to  any  tar  by  local  or  state  authorities.  The 
circumstances  were  easily  ascertainable  and 
are  not  disputed.  Mo  dlfScuIty  has  arisen  in 
ascertaining  and  fixing  the  amount  of  the 
tax. 

We  treat  this  case,  therefore,  as  it  Is  pre- 
sented without  trying  to  devise  Instances 
where  the  law  might  violate  fundamental 
principles.  We  cannot  now  see  how  it  is 
unconstitutional.  Time  Is  more  fecund  than 
the  mind  and  Instances  may  arise  hereafter 
which  may  present  other  and  further  ques- 
tions regarding  this  law.  Experience  in  ap- 
plleatlon  may  furnish  Information  which  we 
do  not  now  possess,  and  as  to  such  questions 
we  reserve  the  right  to  consider  them  as  and 
when  they  arise. 

[15]  Every  presumption  Is  In  favor  of  the 
constitutionality  of  an  act  of  the  Legisla- 
ture and,  If  the  Ckmstltutlon  and  the  act  can 
be  reasondbly  construed  so  as  to  enable  the 
latter  to  stand.  It  Is  the  duty  of  the  courts 
to  give  them  that  construction.  People  ex 
rd.  Met  St.  By.  Co.  v.  Tax  Commissioners, 
174  N.  T.  484. 437,  67  N.  E.  69,  63  L.  I^  A.  884, 
105  Am.  St.  Rep.  674. 

It  Is  said  that  we 'must  treat  the  Invest- 
ment Tax  Law  as  though  It  were  a  compul- 
sory tax  upon  the  face  yalue  of  bonds  or  the 
actual  value  without  any  opportunity  to  be 
heard  as  to  the  amount  assessed.  The  tax 
on  investments  is  not  compulsory  but  option- 
al. An  owner  is  not  compelled  to  submit  to 
a  state  tax.  He  may  register  Ills  bonds  with 
the  state  comptroller  and  itay  a  certain 
amount  according  to  face  value  and  thus  free 
the  securities  from  local  assessment.  If  he 
does  not  choose  to  do  this,. he  can  submit  to 
local  assessment  which  Is  according  to  actual 
value  with  full  opportunity  to  be  heard. 
How  can  it  be  claimed  that  article  16  of  the 
Tax  Law  is  compulsory,  or  upon  what  tue- 
ory  can  an  owner  say  that  he  was  forced  to 
pay  the  state  tax  when  he  does  so  voluntari- 
ly In  order  to  escape  a  greater  tax  accord- 
ing to  actual  value?  We  are  seeking  to  force 
upon  an  owner  a  situation  which  be  neither 
welcomes  nor  has  requested.  The  tax  un- 
der the  Investment  law  has  been  In  operation 
since  1911,  and  millions  of  dollars  have  been 
paid  to  the  state  under  Its  reasonable  regu- 
lations. It  has  never  yet  been  directly  at- 
tacked. 

When  we  pass  vpoa  the  constitutionality 
of  article  IS,  known  as  the  tax  on  inveet- 
ments,  we  cannot  read  into  it  any  other  law. 


nor  hold  It  unconstitutional  because  of  the 
provisions  of  article  10,  providing  for  tax  on 
transfers.  The  two  laws  are  separate  and 
distinct  and  governed  by  entirely  different 
principles.  Leaving  out  of  consideration  ei^ 
tirely  section  221b,  let  us  determine  first 
whether  or  not  the  tax  on  Investments  is  il- 
legal. We  have  to  construe  it  as  compulsory 
in  order  to  make  it  illegal.  There  Is  noth- 
ing whatever  In  the  law  itself  that  compels 
submission  to  a  state  tax.  It  is  entirely  vol- 
untary. The  ciampulsion  Is  said  to  be  In  sec- 
tion 221b  providing  for  a  tax  upon  property 
passing  at  death.  As  heretofore  stated  by 
me  In  this  opinion,  the  state  Is  free  to  place 
an  Inheritance  tax  upon  any  property  i>ass- 
Ing  by  death  to  others.  Having  placed  such 
a  tax  upon  the  actual  value  of  bonds  which 
have  paid  neither  a  local  assessment  nor  a 
state  tax  (which  is  optional,  and  therefore 
legal),  there  Is  no  ground  for  holding  such 
Inheritance  tax  unconstitutional.  The  selec- 
tion of  such  property  for  Inheritance  tax  Is 
within  the  powers  of  the  Legislature. 

To  say  that  a  man  is  compelled  to  pay  a 
state  tax  in  order  to  avoid  this  inheritance 
tax  when  he  could  pay  the  ordinary  local 
assessment  upon  the  actual  value  of  his  hold- 
ings and  achieve  the  same  end  is  carrying 
the  constitutional  protection  to  an  unreason- 
able extent. 

What  is  said  about  the  violation  of  the 
"home-rule"  provision  is  equally  applicable 
to  the  Mortgage  Tax  Law  and  would  render 
article  11  (tax  on  mortgages)  also  unconsti- 
tutional In  spite  of  People  ex  rel.  Eisman  v. 
Ronner,  185  N.  T.  285,  77  N.  B.  1061.  The 
tax  here  provided  is  a  tax  of  60  cents  for 
each  $100  on  the  principal  or  obligation  se- 
cured, haU  of  which  goes  to  the  state.  Mort- 
gages are  not  otherwise  taxable. 

We  therefore  conclude  that  the  estate  of 
Charles  W.  Watson,  deceased,  must  be  as- 
sessed, under  section  221b  of  the  Tax  Law, 
upon  that  amount  of  personalty  coming  with- 
in the  Investment  law  which  was  not  assess- 
ed by  the  local  authorities  or  over  and  above 
the  amount  assessed  and  which  did  not  pay 
any  tax  to  the  state. 

The  order  should  be  reversed,  with  costs  in  ' 
all  courts,  and  matter  remitted  to  the  Surro- 
gate's Court  for  the  entry  of  a  decree  In  ac- 
cordance with  these  directions. 

CUDDEBACK  and  HOGAN,  JJ.,  concur, 
and  CHASE,  J.,  concurs  in  result 

HISCOCK,  C.  J.,  and  COLUN  and  Mo 
LAUGHLIN,  JJ.,  dissent 

Order  reversed,  etc. 
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BOSENTHAL   PAPER   CO.   t.   NATIONAL 
FOLDING  BOX  ft  PAPEB  CO. 

(Cooit   of  Appeals   of   New   York.      May   20, 
1919.) 

1.  Patents  ®=>211(1)— License— Cowodkeknt 
ADD   Dependent  Covenants. 

Under  a  contract  whereby  the  owner  of 
letters  patent  for  a  folding  dothing,  millinery, 
or  suit  box  granted  to  the  defendant  the  ez- 
clusiye  right  to  manafactnre  and  sell  the  same 
within  certain  states  in  consideration  of  speci- 
fied royalty  rate  per  box,  which  was  not  to 
amount  to  less  than  $500  for  each  year  of  the 
five-year  contract,  an  agreement  on  the  part 
of  the  licensor  that  he  would  protect  the  let- 
ters patent  from  all  sabstantial  infringements 
was  a  concurrent  and  dependent  promise. 

2.  CoKTBAOTs  «=»173  —  Covenants  —  Con- 
STBUcnoN— Dependent  and  Irdbpbhdxnt 
Covenants. 

The  general  mle  that  a  covenant,  which 
goes  to  only  a  part  and  not  to  the  whole  con- 
sideration of  a  contract,  is  an  independent  and 
sot  a  dependent  covenant,  although  a  weighty 
consideration  by  which  to  determine  the  de- 
pendency or  independency  of  covenants,  is  in- 
ferior and  submissive  to  the  rule  that  the  ex- 
pressed intention  of  the  parties  controls. 

8.  Contracts  ®=»279(1)  —  Concubkent  and 

DXFEN  DENT     PboUISES  —  DefATTLT  —  PUIAD- 

iNO   Pebfobicanob  —  Tbndeb  —  Waives  ob 

EXOITBX. 

When  the  promises  of  the  parties  are  oon- 
corrent  and  dependent,  either  party  defaulting 
In  performance  cannot,  in  the  course  of  per- 
formance, sustain  an  action  against  the  other 
because  he  has  also  defaulted,  and  neither  par- 
ty can  maintain  the  action  until  he  has  per- 
formed or  tendered  performance  of  his  part 
of  the  agreement,  and  he  must  aver  and  prove 
performance,  or  a  tender,  or  a  waiver,  or  a 
fact  excusing  nonperformancew 

4.  Patents    «=3212(1)— Licbnbe    to    Mantt- 

FACTUBE— BbEACH     BT     SALB    AND     ASSION- 

UENT  OK  Patent— Eemedt  or  Licensee. 
Where  the  owner  of  letters  patent,  during 
the  existence  of  an  executory  contract  under 
which  he  had  granted  another  the  right  to  man- 
ufacture certain  patented  articles,  by  sale  and 
assignment  of  the  patent  disabled  himself  from 
performing  a  concurrent  and  dependent  prom- 
ise of  protection  against  infringers  and  in- 
fringements,  the  other  party  had  the  option  to 
treat  the  contract  as  ended,  so  far  as  further 
performance  was  concerned,  and  to  maintain 
an  action  at  once  for  the  damage  occasioned 
by  such  anticipatory  breach,  or  to  wait  until 
tAere  was  to  be  final  performance. 

6.  Patents  ®=»212(1)— License  to  MANinrAo- 

TUBE— Breach  of  Agbeement— Failube  to 

Tebuinate  While  Ezectttobt. 

The   doctrine  that,   where  a  party   to  an 

'executory  contract  puts  it  out  of  his  {lower 

to  perform,  the   other   party  may   regard   the 

contract   as   terminated   and   demand    damages 

sustained,   is   inapplicable,   where   the  licensor 

for  manufacture  of  an  article  under  a  patent 


inexcnsably  breached  the'  eontraet  by  a  sale 
and  assignment,  so  that  he  could  not  protect 
as  to  infringers  and  infringements  as  provided 
in  the  license  agreement,  where  the  licensee  did 
not  exercise  its  right  to  terminate  the  contract 
while  executory,  but  used  the  license  to  ccm- 
tracted  termination. 

6.  Patents  4s>212(1)— License  to  Manttvao- 

TtnsE  AND  Sell— Assignment  of  Contbaot 

BT  LlCENSOB— KEEPINO  KNOWLXDOK  OF  AS- 
8IONUENT   FROM   LICENSEE. 

The  action  of  the  licensor  for  the  manofae- 
ture  of  a  patented  article  in  selling  and  assign- 
ing all  his  interest  in  the  patent  left  the  de- 
fendant licensee  free  to  continue  performance 
under  the  license  contract  by  which  the  pat- 
ented articles  were  manufactured  for  a  royalty, 
and  the  absence  of  notice  to  or  knowledge  of  the 
defendant  that  the  licensor  had  assigned  the 
contract  di4  not  aSect  the  rights  of  the  parties 
in  an  actiim  by  the  assignee  of  the  license  to 
recover  royalties,  and  the  licensor  did  not  vio- 
late a  legal  obligation  or  duty  by  keeping  the 
assignment  unknown  to  defendant. 

7.  Patents  *=»212{1)— License  to  Manttfao- 
tubb  and  SsU/— Failube  to  EixBcisE  Op- 
tion TO  Cease  Pxbfobicanob— Beicbdt  vob 
Bbbach. 

Where  a  Uoenaee,  under  license  to  mannfae- 
tnre  and  sell  a  patented  article  after  it  had  the 
option  to  cease  performance  and  recover  dam-> 
ages  because  of  the  licensor's  sale  and  assign- 
ment of  the  patent  right  and  assignment  of  li- 
cense to  another,  kept  alive  the  contract  and 
secured  the  results  by  manufacturing  and  sell- 
ing the  article  to  the  end  of  the  contract  time, 
it  cannot  maintain  that  it  is  not  subject  to  the 
obligations  and  liabilitiea  of  the  license  con- 
tract, including  the  payment  of  royalty,  and 
its  remedy  for  breach  is  recovery  by  counter- 
claim or  action  for  damagea 

8.  Patents  ®=>21S— License  to  Manctao- 
TDBB  and  Sell— Absionmxnt  of  Liobnsb 

BT  LiCXNBOB. 

The  fact  that  the  terms  of  a  license  con- 
tract to  manufacture  and  sell  a  patented  artt- 
de  contained  promises  of  the  defendant  licMisee, 
ranning  to  the  licensor,  and  not  to  him  and  hia 
assigns,  is  indecisive  of  the  contract's  assign- 
ability, and  where  the  contract  terms  did  not 
forbid  assignment,  the  contract  not  being  pure- 
ly personal,  and  an  assignment  not  absolving  li- 
censor from  his  obligations,  under  the  general 
mle  of  law  it  was  assignable. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  Bosentbal  Paper  Company 
against  the  National  Folding  Box  &  Paper 
Company.  EYom  a  Judgment  of  the  ^pel- 
late  Division  (175  App.  Dlv.  606,  102  N.  X. 
Supp.  814),  which  reversed  the  determlnatloa 
of  the  AppeUate  Term  (95^  Misc.  Bep.  230,  15S 
N.  1.  Supp.  845),  which  reversed  an  order  of 
the  City  Court,  setting  aside  a  verdict  for 
plaintlfl  and  dismissing  the  complaint,  and 
reinstated  such  verdict,  plaintiff  appeals. 
Judgment  of  the  Appellate  Division  revers- 
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ed,  and  judgmmt  of  the  Appellate  Term  af- 
finned. 

Joseph  A.  Arnold,  of  New  Zork  City,  for 
^>peUant 

Fi^nUln  M.  Clark,  of  New  Xork  City,  for 
respondent 

COLLIN,  J.  The  action  was  for  the  recov- 
ery of  royalties  for  the  use  of  a  patent. 
Originally  brought  In  the  City  Court  of  New 
York  City,  the  Jury  rendered  a  verdict  for 
the  plalntlfr  in  the  sum  of  $1,840.73.  The 
Judgment  of  the  City  Court  set  the  verdict 
aside,  upon  the  ground  that  It  was  contrary 
to  law,  and  dismissed  the  complaint.  The 
Appellate  Term,  upon  the  appeal  of  the  plain- 
tiff, reversed  that  Judgment,  reinstated  the 
verdict,  and  upon  it  rendered  Judgment  for 
the  plaintiff.  The  Appellate  Division,  upon 
the  appeal  of  the  defendant,  reversed  the  de- 
termination of  the  Appellate  Term,  and  af- 
firmed the  Judgment  of  the  City  Court  The 
Appellate  Division  permitted  the  appeal  to 
this  court. 

The  action  is  based  upon  a  contract  in 
writing  of  March,  1909,  between  Isse  Selig- 
stein  and  the  defendant  January  22,  1912, 
Sellgstein  assigned  to  the  plaintiff  here  the 
patent  involved  (and  others),  which  SeUgsteln 
held,  not  as  the  inventor,  but  as  the  assignee 
of  the  Inventor,  and  all  of  hia  "right  title, 
and  interest  in,  to,  and  under"  the  contract 
of  March,  1909.  Plaintiff  instituted  this  ac- 
tion in  virtue  of  the  assignment  The  con- 
tents of  the  contract  of  March,  1909,  may  be 
adequately  stated  as  follows: 

The  ownership  of  Sellgstein  of  letters  pat> 
ent  for  the  millinery  or  suit  box  and  the  de- 
sire of  the  defendant  to  acquire  the  exclusive 
right  to  manufacture  and  seU  the  box  within 
a  designated  territory  are  recited.  Sellg- 
stein sells  to  the  company  the  exclusive  right 
to  manufacture  and  sell  the  boxes  under  said 
IKitent  within  the  territory,  *^poa  the  follow- 
ing terms  and  conditions": 

(1)  The  company  "agreM  to  pay  SeUgsteln 
a  royalty  of  one  dollar  ($1.00)  per  thousand  box- 
es np  to  an  average  daily  sale  of  twenty  (20) 
thousand  boxes  per  day,  per  year  of  300  days, 
and  on  all  boxes  sold  in  excess  of  said  twenty 
(20)  thousand  boxes  per  day,  per  year  of  300 
dnya,  the  said  the  National  Folding  Box  & 
Paper  Company  agrees  to  pay  a  royalty  of 
seventy-five  cents  (76c.)  per  thonsand  boxes, 
bat  It  is  expressly  understood  that  the  pay- 
ment by  the  said  the  National  Folding  Box  & 
Paper  Company  to  said  Seligstein  for  the  right 
to  manufacture  and  sell  boxes  under  said  let- 
ters patent  sliall  not  be  less  than  the  sum  of 
five  hundred  dollars  ($500.00)  for  each  and 
every  year  during  the  life  of  this  contract 

"(2)  The  said  Seligstein  promises  and  agrees 
that  he  will  faithfully  protect  said  letters  pat- 
ent from  any  and  all  substantial  infringements 
of  said  letters  patent 

"(3)  The  said  Seligstehi  further  agrees  that 
during  the  life  of  this  contract  he  will  not  sell 
within  the  territory,  above  described,  any  box 


manufactored  mider  said  letters  patent  No. 
906,138,  nor  any  other  clothing,  millinery,  or 
suit  box,  and  further  that  he  will  not  during 
the  life  of  this  contract  sell  any  rights  for  any 
clothing,  millinery,  or  suit  box  to  any  one  for 
the   territory  hereinbefore  described. 

"(4)  The  term  of  this  contract  shall  be  flvo 
(5)  years  from  and  after  the  1st  day  of  March, 
A.  D.  1909.    •    •     •  " 

The  defendant,  through  the  period  of  five 
years,  made  and  sold  the  boxes,  and  regular- 
ly paid,  quarter-annually,  to  Sellgstein  the 
royalty  of  $1  per  thousand  boxes  on  all  the 
boxes  sold.  Those  paid  royalties  aggregated 
$917.79.  The  minimum  aggregate  royalty  to 
be  paid  for  the  five  years  was  $2,600;  that 
Is,  not  less  than  $500  each  year.  This  action 
is  to  recover  the  sum  of  the  difference  be- 
tween those  aggregates,  with  interest 

The  City  Court  set  aside  the  verdict  in  favor 
of  the  plalntiil  and  dismissed  the  complaint 
upon  the  grounds:  (a)  Sellgstein,  by  assign- 
ing the  patent  put  it  ont  of  his  power  tq 
perform  his  agreement  to  protect  the  patent 
from  any  and  all  substantial  Infringements  of 
the  letters  patent  and,  in  consequence  there- 
of, the  defendant  was  released  from  its  agree- 
ment to  pay  'the  royalty;  and  (b)  the  de- 
fendant did  not  by  paying  royalty  through- 
out the  period,  waive  its  right  to  assert  such 
release,  because  It  did  not  know  of  the  as- 
signment of  the  patent  until  the  five  years 
and  the  contract  had  expired. 

The  Appellate  Term  reversed  the  order  and 
Judgment  of  the  City  Court,  and  reinstated 
and  ordered  Judgment  uiwn  the  verdict  uit- 
on  the  ground  that  the  defendant  had  the 
full  benefit  of  the  contract  for  its  entire  pe- 
riod without  molestation  of  any  kind. 

The  Appellate  Division  reversed  the  de- 
termlnatlcMi  of  the  Api>ellate  Term  and  af- 
firmed the  order  of  the  City  Court  upon  the 
grounds:  (a)  The  agreement  of  the  defend- 
ant to  pay  the  minimum  royalty  and  the 
agreement  of  Sellgstein  to  protect  the  patent 
were  concurrent  and  dependent  When  Sellg- 
stein assigned  the  patent,  he  put  it  put  of 
his  power  to  protect  the  pateht  (because  the 
owner  of  the  patent  alone  had  a  standing  to 
sue  on  account  of  an  Infringement),  and 
therein  and  thereby  committed  a  breach  of 
the  contract  which  relieved  the  defendant 
from  the  obligation  of  full  performance  on  Its 
part,  (b)  Defendant  did  not  waive  this 
breadk,  because,  in  the  first  place.  It  was  ig- 
norant of  it,  and.  In  the  second  place,  plaln- 
tlfTs  complaint  alleges  full  performance  by 
Sellgstein  of  this  agreement ;  and  (c)  the  con- 
tract was  personal  to  SeUgsteln  and  unas- 
signable. 

[1]  We  take  up  first  the  question  whether 
or  not  the  agreement  of  the  defendant  to 
pay  the  minimum  royalty  and  the  agreements 
of  Sellgstein  to  protect  the  letters  patent 
from  substantial  Infringement  and  to  refrain 
from  selling,  within  the  designated  territory, 
any  box  manufactored  under  the  patent,  or 
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any  rights  for  any  clothing,  millinery,  or  suit 
box  to  any  one  for  the  territory  were  depend- 
ent or  Independent  of  each. other.  In  Kings- 
ton y.  Preston,  cited  at  the  bar  In  Jones  t. 
Barkley,  2  Douglas,  684,  Lord  Mansfield  ex- 
pressed  himself  to  the  following  effect: 

"There  are  three  kinds  of  covenants:  (1) 
Such  as  are  called  mutual  and  independent, 
where  either  party  may  recover  damages  from 
the  other,  for  the  injury  he  may  have  re- 
ceived by  a  breach  of  the  covenants  in  his  fa- 
vor, and  where  it  is  no  excuse  for  the  defend- 
ant, to  allege  a  breach  of  the  covenants  on  the 
part  of  the  plaintiff.  (2)  There  are  covenants 
which  are  conditionB  and  dependent,  in  which 
the  performance  of  one  depends  on  the  prior 
performance  of  another,  and  therefore,  till  this 
prior  condition  is  performed,  the  other  party 
is  not  liable  to  an  action  on  his  covenant.  (3) 
There  is  also  a  third  sort  of  covenants,  which 
are  mutual  conditions  to  be  performed  at  the 
same  time;  and  in  these,  if  one  party  was 
ready  and  offered  to  perform  his  part,  and  the 
other  neglected  or  refused  to  iteiritonn  his,  he 
who  was  ready,  and  offered,  has  fulfilled  his 
engagement,  and  may  maintain  an  action  for 
the  default  of  the  other;  though  it  Is  not  cer- 
tain that  either  is  obliged  to  do  the  first  act." 

The  complexities  of  modem  fiidnstrlal  and 
commercial  transactions  have  not  rendered 
the  classification  Inaccurate  or  Inadequate. 
By  a  long  series  of  decisions,  the  rule  has 
been  established  that  the  question  whether 
covenants  are  to  be  held  dependent  or  inde- 
pendent of  each  other  Is  to  be  determined  by 
the  Intention  and  meaning  of  the  parties,  as 
«xpre8sed  by  them,  and  by  the  application  of 
common  sense  to  each  case  submitted  for  ad- 
judication. Stavers  ▼.  Curling,  ,3  Bingham's 
N.  C.  355;  Tipton  v.  Feltner,  20  N.  Y.  423; 
PoUak  v.  Brush  Electric  Association,  128  U. 
S.  446,  9  Sup.  Ot.  119,  32  I*  Ed.  474;  Loud  ▼. 
Pomona  Land  &  Water  Ck).,  153  TT.  8.  564,  14 
Sup.  Ct.  928,  38  L.  Ed.  822;  Griggs  t.  Moors, 
168  Mass.  354,  47  N.  E.  128 ;  Leonard  y.  Dy- 
er, 26  Conn.  172,  68  Am.  Dec.  382.  The  ef- 
forts put  forth  in  judicial  opinions  and  by 
text-writers  to  define  or  formulate  the  dis- 
tinctions of  dependence  and  Independence  of 
promises  or  covenants  have  revealed  their 
comparative  futility  and  served,  tn  the  main, 
to  strengthen  the  rule.  Parties  have  the 
right  to  contract  as  they  will  for  any  law- 
ful purpose,  and  the  problem  for  the  courts 
Is  to  ascertain,  in  accordance  with  establish- 
ed rules  of  interpretation,  the  real  contract 
or  agreement.  If  they  make  their  promises 
dependent  or  Independent  throughout,  or  de- 
pendent in  part  and  independent  In  part,  it 
is  not  for  the  courts  to  thwart  them.  Their 
expressed  intention  and  meaning,  ascertain- 
ed from  the  whole  instrument,  rather  than 
from  technical  or  conventional  expressions, 
are  the  guides  In  determining  the  character 
and  force  of  their  respective  covenants. 

In  the  contract  under  consideration  the  In- 
tention of  the  parties  Is  not  obscure.  They 
contemplated  that  the  letters  patent  prohib- 


ited to  all  persona  except  Sdlgsteln,  In  the 
absence  of  his  authorization,  the  manufac- 
ture and  sale  or  the  manufacture  or  sale  of 
any  box  Incorporating  the  patented  Invention 
or  inventions  and  that  the  contract  secpred 
to  the  defendant  the  exclusive  right,  as 
against  the  whole  world,  to  manufacture  and 
sell,  within  the  prescribed  territory,  the  box. 
This  exclusive  right  the  defendant  sought 
and  Sellgsteln  sold  to  it.  The  continued  ex- 
cluslveness  of  the  right  throughout  the  peri- 
od of  five  years  was  the  root  of  the  transac- 
tion. The  defendant,  presumably,  could  not; 
in  the  intention  of  the  parties,  pay  Sellg- 
steln for  the  right  to  manufacture  and  sell  a 
product  which  others,  without  price,  were 
manufacturing  and  selling.  It  was  essential 
to  the  purpose  of  the  contract  that  the  pro- 
tection to  and  the  excluslveness  of  the  right 
sold  the  defendant  should  be  coexistent  or 
concurrent  with  its  ownership  of  It,  and  they 
were  so  created.  The  promises  of  Sellgsteln 
were  to  be  kept  and  performed  concurrently 
with  those  of  the  defendant.  They  were  to 
be  performed  at  all  times  during  the  licensed 
period.  The  promises  of  the  defendant  were 
dependent  or  conditional  ui)on  thoie  of  SeU^- 
stein.  It  Is  not  reasonable  to  presume  that 
the  defendant  Intended  to  pay  for  the  exclu- 
sive right  through  the  five  years  without  hav- 
ing it  throughout  the  period,  They  Intended 
that  If  It  did  not  have  the  right  It  should  not 
pay  for  It.  Performance  by  the  defendant 
was  conditioned  upon  and  subject  to  perform- 
ance by  Sellgsteln.  The  reciprocal  promises 
were  therefore  concurrent  and  dependent 

The  case  of  Wllfley  v.  New  Standard  Con- 
centrator Co.,  164  Fed.  421,  90  C.  C.  A,  643, 
has  a  close  resemblance  to  that  at  bar.  The 
agreements  of  the  owners  of  the  patent  in 
the  Wllfley  Case  were  broader  than  those  of 
Sellgsteln  here.  They  were  to  protect  the 
claims  of  the  patent  (and  not  merely  to  pro- 
tect It  from  substantial  Infringement),  and 
the  rights  of  the  licensees  to  Its  use,  and  to 
prosecute  Infringers  of  it.  The  principles 
upon  which  the  decision  was  grounded  are. 
If  sound,  applicable.  In  part,  here.  A  case  of 
contrary  Import  Is  Hard  y.  Seeley,  47  Barb. 
428,  In  wUch,  as  It  seems  to  us,  there  Is  fal- 
lacious reasoning.  The  promises  there  were 
held  Independent  for  the  reason  that  the  ven- 
dee of  the  perpetual  excluslye  right  to  make, 
sell,  and  use  a  proprietary  medldne  was  to 
pay  the  vendor  a  sum  annually,  and.  there- 
fore the  vendor's  rights  to  the  money  could 
not  depend  upon  his  fulfilling  his  covenant 
not  to  ever  communicate  the  art  of  com- 
pounding the  medicine  Itself.  The  reasonlns 
was  applied  through  the  principle  that  per- 
formance on  the  part  of  the  vendee  was,  by 
agreement,  to  precede  performance  by  the 
vendor.  It  overlooked,  however,  the  fact, 
which  barred  the  principle,  as  we  think, 
that  the  reciprocal  performances  were  to  be 
coexistent  and  to  proceed  in  equal  pace. 
Continuous  performance  by  the  vendor  condl- 
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tloned  his  right  to  the  continuous  payments 
ol  the  vendee.  In  their  nature  and  effect  the 
covenants  were  to  be  performed  at  the  same 
time,  and  are  not  within  the  rule  that,  where 
die  acts  stipulated  to  be  done  are  to  be  done 
at  different  times,  the  covenants  are  general- 
ly construed  to  be  Ind^endent  See  Dela- 
ware Trust  Co.  T.  Calm,  195  N.  T.  231,  88 
N.  a  53. 

[2]  The  general  rijle  exists  that  a  covenant 
which  goes  to  only  a  part  and  not  to  the 
whole  consideration  of  the  contract  Is  not  a 
dependent  and  is  an  Independent  covenant. 
Graves  v.^Le^,  9  Excb.  R.  709.  It  expresses 
one  of  the  weighty  considerations  by  Which 
to  determine  whether  covenants  were  intend- 
ed as  dependent  or  independent.  It  Is  in- 
ferior, and  submissive,  however,  to  the  mle 
that  the  exixressed  Intention  of  the  parties 
is  controlling. 

[3]  When  the  prconlses  of  the  parties  are 
concurrent  and  dependent,  either  party  de- 
faulting In  i)Wfonuance  cannot,  in  the  course 
of  performance,  sustain  an  action  against  the 
other  because  he  has  also  defaulted.  Neither 
party  can  maintain  the  acticm  until  he  has 
twrformed  or  tendered  performance  of  his 
part  of  the  agreement  A  plaintiff  must  aver 
and  prove  performance,  or  a  tender  or  waiver 
of  performance,  or  a  fact  excusing  nonper- 
formance. Dunham  y.  Pettee,  8  N.  Y.  608; 
Morris  v.  Sliter,  1  Denlo,  59 ;  Oakley  v.  Mor- 
ton, 11  N.  Y.  25,  82  Am.  Dec.  49. 

{4-C]  The  Instant  case  is,  however,  pre- 
sented to  OS  in  sndii  a  condition  and  form 
that  those  rules  are  not  Invocable  to  the  de- 
fendant, as  a  further  statement  of  the  facts 
will  disclose.  The  flve-year  period  of  the  li- 
cense contract  expired  on  the  last  day  of 
February,  1914.  Throughout  it,  the  defend- 
ant continued  to  manufacture  and  sell  the 
tMxes  under  the  license  and  pay  the  prescrib- 
ed royalty  of  fl  per  thousand  boxes.  The 
defendant  had  not  notice  or  knowledge  of  the 
assignment  of  January  22, 1912,  of  Sellgsteln 
to  the  plaintiff,  until  after  the  expiration 
of  the  license  and  the  last  payment  of  roy- 
alty, or  until  after  March  1,  1914.  This 
action  was  commenced  February  4, 1915.  Up- 
on the  trial  the  assignment  of  Sellgsteln  to 
the  plaintiff  was  received  in  evidence,  and 
the  making  of  It  and  its  legal  effect  were  the 
grounds  of  the  decision  of  the  City  Court 
There  was  not,  for  the  purpose  of,  or  within, 
our  consideration,  an  actual  infringement  of 
the  patent,  or  molestation  or  interference  by 
Infringers  or  Infringements,  or  by  Sellgsteln 
or  Ills  assignee,  of  the  patent,  or  of  the  de- 
fendant's exclusive  licensed  right  The  de- 
foidant  had  and  enjoyed  the  whole  interest 
or  right  Sellgsteln  sold  him. 

We  are  to  determine,  under  those  facts, 
whether  or  not  the  sale  and  assignment  by 
Sellgsteln  to  the  plaintiff,  on  January  22, 
1912.  of  his  entire  right,  title,  and  Interest 
tn,  to,  and  under  the  letters  patent  and  the 
123NJ2.— 49 


contract  between  Sellgsteln  and  the  defend- 
ant In  and  of  Itself  Is  a  bar  to  this  action. 
The  sale  and  assignment  by  Sellgsteln  put 
it  out  of  his  power  to  perform  his  covenants. 
In  virtue  of  them  he  became  a  stranger  to 
the  patent  and  the  contract  He  conveyed 
to  the  plaintiff  the  entire  and  unqualified  mo- 
nopoly which  he  held.  As  to  Infringers  and 
Infringements  of  the  patent  he  became  a  per- 
son without  Interest  and  remediless.  Pope 
Manufacturing  Co.  v..Gormully  &  1.  Manu- 
facturing Co.,  144  U.  S.  248,  12  Sup.  Ct  641, 
36  L.  Ed.  423;  Llttlefield  T.  Perry,  21  Wall. 
205,  22  L.  Ed.  577.  The  defendant,  never- 
theless, cannot  have  the  aid  of  the  doctrine 
that,  where  a  party  to  an  executory  contract 
puts  it  out  of  his  power  to  perform,  as  did 
Sellgsteln,  the  other  party  may  regard  the 
contract  as  terminated  and  demand  whatever 
damages  he  has  sustained.  Lovell  v.  St  Lou- 
is Mutual  Life  Ins.  Co.,  Ill  U.  S.  264,  274,  4 
Sup.  Gt  390,  28  L.  Ed.  423.  The  license  con- 
tract ceased,  by  Its  terms  and  execution,  to 
b«  executory  on  the  last  day  of  February, 
1914.  While  the  Inexcusable  breach  of  the 
contract  by  Sellgsteln  conferred  upon  the 
defendant  the  right  to  terminate  It  while  ex- 
ecutory, the  defendant  did  not  exercise  the 
right  It  used  the  license  to  the  contracted 
termination.  The  object  of  the  agreement 
became  fully  performed. 

Manifestly,  the  defendant  could  not,  after 
the  purpose  and  object  of  the  contract  were 
accomplished,  regard  It  as  executory;  it 
could  not  rescind  it ;  it  could  not  deem  itself 
deprived  of  the  results  accruing  through  the 
continuance  of  the  contract  and  performance 
upon  its  part ;  it  could  only  claim  sndi  dam- 
ages, If  any,  as  had  been  caused  by  the 
breach.  Where  a  party  to  an  executory  con- 
tract, containing  mutual  obligations,  disables 
himself  from  performing  \t  during  its  per- 
formance, the  other  party  has  the  option  to 
treat  the  contract  as  ended,  so  far  as  far- 
ther performance  is  concerned,  and  maintain 
an  action  at  once  for  the  damages  occasioned 
by  such  anticipatory  breadt,  or  to  wait  until 
there  was  to  be  final  performance.  Ga  Nun  v. 
Palmer,  202  N.  T.  483,  96  K.  E.  99;  Central 
Trust  Co,  of  lU.  V.  Chicago  Auditorium 
Ass'n,  240  U.  S.  681,  689,  36  Sup.  Ot  412,  60 
L.  Ed.  811,  L.  E.  A.  1917B,  580.  The  opin- 
ions in  those  casea  state  that  the  rule  has  Its 
exceptions.  The  other  party  may,  however, 
d^llne  to  deem  the  contract  terminated  and 
may  insist  that  it  shall  continue  in  force  up 
to  the  time  fixed  for  its  final  performance. 
A  contract  thus  kept  alive  exists  for  the  ben- 
efit of  both  parties.  The  party  who  refuses 
to  regard  It  as  terminated  by  the  breach  re- 
mains liable  to  all  his  obligations  and  liabil- 
ities under  it  Frost  v.  Knight,  L.  B.  7  Exch. 
Ill;  Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.  285;  Bernstein  v.  Meech,  ISO  N.  Y.  354, 
29  N.  B.  255;  Johnstone  v.  Milling,  L.  E.  16 
Q.  B.  D.  460 ;  Lake  Shore  &  Michigan  South- 
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em  Railway  Ck).  ▼.  Bicharde,  152  HI.  59,  80, 
38  N.  B.  778,  30  L.  R.  A.  33 ;  Roehm  v.  Horat, 
178  U.  S.  1,  20  Sup.  Ct  780.  44  U  Ed.  953. 

This  doctrine  also  baa  its  exceptiona,  none 
ot  which  la  relevant  here.  The  action  of  Sellg- 
ateln  left  the  defendant  free  to  continue  as  it 
did  in  the  performance  of  the  cont;ract.  The 
absence  of  notice  to  or  knowledge  of  the  de- 
fendant that  Sellgateln  had  assigned  the  con- 
tract doea  not  affect  the  rights  of  the  par- 
ties as  presented  to  us.  Sellgstein  did  not 
violate  a  legal  obligation  or  duty  in  keeping 
It  unknown  to  the  defendant 

[7]  By  the  terms  of  the  contract  the  right 
of  the  defendant  to  manufacture  and  sell  the 
boxes  and  its  obligation  to  pay  the  rated  or 
minimum  royalty  were  conditioned  upon  the 
agreements  of  Sellgstein  and  his  performance 
of  them.  Sellgsteln'a  action  gave  it  the  op- 
tion to  cease  performance  and  recover  dam- 
ages. It  did  not  give  it  the  option  to  manu- 
facture and  sell,  and  not  pay  the  royalties. 
It  manufactured  and  sold;  and  thus  nullified 
the  conditional  quality  of  Sellgstein's  prom- 
ises. Halvng  kept  alive  the  contract  and  ae- 
cored  the  results,  it  cannot  maintain  that  it 
is  not  subject  to  its  obligations  and  llablli- 
tibes,  for  the  reason  that  Sellgstein  had  re- 
nounced it  Its  remedy  1b  the  recovery,  in 
counterclaim  or  action,  of  the  damages,  if 
any,  Sellgstein's  action  or  fonpertonnanoe 
caused  it 

[8]  The  assignment  transferred  to'  the 
plaintifl  the  cauae  of  action  and  constituted 
it  the  real  party  in  interest  S^gsteln  as- 
signed to  the  plaintiff  all  of  bis  "right  titte, 
and  interest  in,  to,  and  undo"  the  contract 
The  contract  did  not,  in  terms,  forbid  the  as- 
slgnmeat.  The  fact  that  the  promises  of  the 
defendant  ran  to  Sellgstein,  and  not  to  him 
and  his  assigns,  is  Indecisive  of  the  aaslgna- 
blllfy  of  the  contract  The  general  rule  now 
prevailing  (as  the  successor  of  the  archaic 
view  that  a  contract  created  strictly  person- 
al obligations  between  the  parties  and  non- 
assignability was  a  logical  attribute),  that 
any  proper^  right,  not  necessarily  personal, 
is  assignable,  is  overcome  only  by  agreement 
of  the  contracting  parties  or  a  principle  of 
law  or  public  policy.  New  Tork  Bank  Note 
Co.  ▼.  Hamilt<m  Bank  Note  B.  ft  P.  Oo-  180 


N.  T.  280,  73  N.  B.  48;  Smith  ▼.  Craig,  2U 
N.  X.  456, 105  N.  E.  798,  Ann.  Cas.  1015B,  937 ; 
Quinn  T.  Whitney,  204  N.  7.  863,  07  N.  EL  724. 
In  this  lurisdlctlon  the  statute,  in  effect  so 
provides.  Code  of  GiTll  Procedure,  U  1909, 
1010.  Sellgstein's  disqaaliflcatioQ  from  a 
performance  of  the  contract  consequent  up- 
on the  asalgnmeot  by  blla  of  the  letters  pat- 
ent, caats  aerioua  doubt  upon  the  legality,  as 
to  ttie  defendant,  of  the  assignment  of  the 
letters  patent  Devlin  v.'Hayor,  etc,  of  New 
York,  63  N.  7.  8:  Tolhurst  ▼.  Associated 
Portland  0«nent  Manufacturers,  Ldmlted, 
[1902]  2  K.  B.  660 ;  New  England  Iron  dx  v. 
QUbert  Elevated  R.  B.  Co.,  91  N.  Y.  153. 

There  is  not  however,  cause  for  impeach- 
ing the  assignment  by  Sellgstein  of  his  right 
and  interest  under  the  contract  in  the  fact 
that  it  and  the  letters  patent  were  assigned  to 
the  plaintiff  by  the  same  instrument  Amer- 
ican Llthograi^c  Co.  V.  Zlegler,  216  Mass. 
287,  103  N.  E.  909.  The  action  of  the  plain- 
tiff is  baaed  upon  the  contract  and  the  as- 
signment relating  to  it  alone.  The  contract 
was  not  purely  personal.  Its  subject  did  not 
involve  the  personal  relation,  integrity,  or 
skill  of  Sellgstein.  In  case  he,  owning  the 
patmt  had  died  during  the  performance,  his 
executor  or  administrator  could  have  per- 
formed. The  assignment  did  not  absolve  him 
from  its  obligations.  Besort  could  still  be 
made  to  him  for  the  stipulated  protection  or 
damages  for  a  breach.  There  is  not  a  reason 
for  holding  the  assignment  unlawful  or  In- 
operative. Devlin  V.  Mayor,  etc.,  of  New 
York,  63  N.  Y.  8 ;  Cltlzeaa'.  Loan  Ass'n  v.  Bos- 
ton &  Maine  R.  B.  Co.,  196  Mass.  528,  82  N. 
B.  696,  14  L.  B.  A.  (N.  ,B.)  1025,  124  Am.  St 
Rep.  584, 13  Ann.  Caa.-86S;  Esevala  v.  Blau- 
velt  82  Me.  468, 19  AU.  818;  Hawl^  v.  Bris- 
tol, 39  Conn.  26. 

The  Judgment  of  the  Appellate  Division 
should  be  reversed,  and  the  Judgment  of  the 
Appellate  Term  affirmed,  with  costs  in  this 
court  and  Appellate  Division. 

HISCOCK.  O.  J.,  and  CUDDEBACK,  OAB- 
DOZO,  POUND,  OBANB,  and  AND(REWS, 
YJ.,  concur. 

Judgment  reversed,  etc. 
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PBATT  *  rORBEST  CO.  v.  STEAND 
REAIiTT  CO.  et  al. 

WILSON  et  aL  t.  SAME, 
f 
(Supreme  Judicial  Court  of  Massachusetta. 
Middlesex.     June  26,  1919.) 

1.  Evidence  4=321  —  Judiciai.  Notiox  — 

WWTTIiK    GORTBAOTS. 

.  It  Is  matter  of  common  knowledge  that  writ- 
ten oonatractitm  contracts  common]?  fix  the 
date  for  their  completion. 

2.  MsoHAincs'  tioaxB  ^!=>1^'  —  Nonox  — 
Statbiicrt  or  Goicpi.siior  l>ATa  or  Mair 

CONTBACT. 

Under  the  Mechanic's  Uot  Law,  {|  2  and 
S,  as  amended  b7  St.  1916,  c.  306,  H  li  2,  and 
sections  7,  8,  and  9,  substantial  accuracy  in  the 
statement  of  the  date  fixed  by  the  principal 
contract  for  the  completion  of  the  work  to  be 
I>erformed  under  it  is  essential  to  a  valid  no- 
tice of  mechanic's  lien  filed  in  the  r^fcistry  of 
deeds. 

3.  MXCHARICB'   LlKNS  ^s>142— NOTI<a>— DATB 

or  CoupixTioif  or  Contbaot. 
Notice  of  lien  filed  in  the  registry  of  deeds 
by  the  principal  contractor  specifjdnK  April 
Ist  as  the  date  for  completion  of  the  work  held 
not  a  compliance  with  St.  1915,  c.  292,  ||  2,  8, 
as  amended  by  St.  1916,  c.  306,  {(  1,  2,  and  sec- 
tions 7,  8,  and  9,  the  date  having  been  fixed  by 
the  written  contract  to  be  March  15th,  and  the 
time  not  haying  been  extended  in  accordance 
with  its  proviaionB. 

'Case  Reserved  and  Beport  from  Superlrar 
Court,  Middlesex  County. 

Suits  in  equity  by  the  Pratt  &  Forrest  Com- 
pany and  by  Erwin  A.  Wilson  and  others 
against  the  Strand  Realty  Company  and 
othera  On  reservation  and  report  to  tb»  Su- 
preme Judicial  Court.    BiUs  dismissed. 

Qua,  Howard  &  Sogers,  of  LoweU  (Albert 
S.  Howard  and  Melvln  G.  Rogers,  both  of 
LoweU),  for  complainants. 

Stoneman,  Gould  &  Stoneman,  of  Boston 
(David  Stoneman  and  Charles  S.  HUl,  both 
of  Boston,  and  BUJah  Adlow,  of  Boxbuiy), 
for  defendants. 

BU06,  O.  J.  These  are  suits  in  equity  to 
enforce  a  lien  upon  the  Interest  of  the  Strand 
Bealty  Company  in  land  in  LoweU  brought 
under  St  1916,  c.  292,  |  4,  as  amoided  by  St. 
1916,  c.  306,  i  8.  These  statutes  make  a  rad- 
ical ctiange  in  the  law  of  mechanics'  and  other 
liens  upon  real  estate.  Section  1  of  the  new 
statute  gives  a  Um  to  those  who  labor.  The 
subsequent  sections  relate  more  particularly 
to  -contractors  and  subcontractors  who  fur- 
nish either  labor  or  material  or  both. 

It  is  provided  by  St.  1916,  a  292,  |  2,  as 
amended  by  St.  1916,  c.  306,  (  1,  that  any  per- 
son who  has  entered  into  a  written  contract 
with  the  owner  for  the  erection,  alteration, 
repair  or  removal  of  a  building  upon  land,  or 
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N.E.) 

for  furnishing  material  therefor,  or  who  has 
made  a  subcontract  respecting  the  same  and 
who  therefore  is  entitled  to  enforce  a  lien  un- 
der the  act,  may  file  in  the  registry  of  deeds 
for  the  county  or  district  where  the  land  lies 
a  notice  giving  the  date  of  the  contract  be- 
tween the  owner  and  the  contractor,  a  de- 
scription o^  the  land,  a  brief  statement  of 
what  is  to  be  dcme  under  the  contract,  and 
the  date  on  or  before  which  "said  contract  Is 
to  be  completed."  A  further  provision  Is 
that— 

"A  notice  of  any  extension  of  such  contract, 
stating  the  date  to  which  it  is  extended,  shall 
also  be  filed  or  recorded  in  the  registry  prior  to 
the  date  stated  in  the  notice  of  a  contract  tor 
the  completion  thereof." 

By  section  8.  as  amended  by  St  1916,  c. 
306,  S  2,  it  is  provided  that  after  the  required 
notice  has  been  filed  or  recorded,  any  person 
who  subsequently  "shall  •  •  •  furnish. 
labor  or  material,  or  perform  labor,  under  a 
contract  with  a  contractor  or"  subcontractor, 
may  enforce  a  lien  therefor  on  the  premises 
"for  any  labor  i>erformed,  or  labor  or  mate- 
rial fumldied,  subsequent  to  the  filing  or  re- 
cording of  said  notice  and  prior  to  the  date 
of  the  termination  of  said  contract  as  stated 
In  said  notice  or  notices."  By  sectioa  7  of 
said  diapter  292: 

"The  lien  provided  for  by  section  two  and 
•  •  •  by  section  three  shall  be  dissolved  un- 
less the  contractor,  or  some  person  claiming 
by,  through  or  under  him  shall,  within  thirty 
days  after  the  date  on  wldeh  the  principal  cm- 
tract  is  to  be  performed,"  file  a  statement  of 
his  account 

It  is  provided  by  section  8  that  the  lien  also 
shall  be  dissolved  unless  a  bill  in  equity  to 
enforce  it  Is  filed  vrlthin  60  days  after  the  fil- 
ing of  the  statement  thus  referring  also  to  the 
date  tor  the  oompletlou  of  the  principal  con- 
tract On  the  back  of  the  bond  to  prevent  the 
attachment  of  a  lien  for  labor,  and  standing 
in  place  of  the  lien  as  security,  as  set  forth 
in  section  9,  must  appear  a  certificate  signed 
by  the  principal  on  the  bond,  giving,  together 
with  other  information,  the  date  on  which  the 
work  under  the  principal  contract  Is  to  be 
completed. 

It  Is  manifest  from  these  provisions  of  the 
statute  that  the  date  of  the  completion  of  the 
principal  contract,  at  all  events,  so  far  as  fix- 
ed by  its  terms,  must  be  stated  in  the  notice 
and  is  an  essential  part  of  it  It  is  provided 
In  section  8  of  said  diapter  292  that— 

"The  validity  of  the  lien  shall  not  be  affected 
by  an  inaccuracy  in  the  description  of  the  prop- 
erty to  which  it  attaches,  if  the  description  is 
suffident  to  identify  the  property,  or  by  an  in- 
accuracy in  stating  the  amount  due  far  labor 
or  materials  unless  it  is  shown  that  the  person 
filing  the  statement 'has  willfully  and  knowing- 
ly claimed  more  than  is  due  to  him." 
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There  Is  no  sndi  provlfllon  respecting  Inac- 
curacy In  stating  the  date  for  the  completion 
of  the  prlndpeJ  contract. 

[1]  Sections  2  and  8  of  the  act  relate  to 
written  contracts  alone.  It  is  matter  of 
common  knowledge  ttiat  such  contracts  com- 
monly fix  fbe  date  for  their  completion. 

[2]  The  irresistible  effect  of  all  these  pro- 
visions is  fiiat  substantial  accuracy  in  the 
statement  of  the  date  fixed  by  the  principal 
contract  for  the  completion  of  the  work  to  be 
performed  under  it  is  essential  to  a  valid  no- 
tice. This  results  Inevitably  frtHn  the  abso- 
lute reQuiremoit  for  the  statement  of  such 
date  in  the  notice,  from  the  fact  that  that 
date  is  the  point  of  time  from  which  run  the 
several  statutory  limitations  of  the  act,  and 
from  the  provision  that  certain  inaccuracies, 
among  which  a  mistake  in  this  date  Is  not  in- 
cluded, shall  not  affect  the  validity  of  the 
Hen. 

•  This  conclusion  is  confirmed  by  compari- 
son of  the  pre-existing  state  of  the  law  as  to 
liens  with  the  changes  wrought  by  said  chap- 
ter 292.  Under  the  previous  lien  law  there 
was  no  provision  whereby  the  record  in  the 
registry  of  deeds  disclosed  before  or  at  the 
time  of  the  attachment  of  a  Hen  the  existence 
of  a  lien  or  the  fact  that  one  might  be  claim- 
ed. There  was  no  requirement  for  tlie  record 
of  any  facts  respecting  a  building  contract, 
or  any  .information  as  to  Its  date,  or  the  be- 
ginning or  ending  of  work  under  It  before 
the  lien  should  come  into  existence.  One 
plain  object  of  the  present  statute  was  to  re- 
quire the  placing  upon  record  in  the  registry 
of  deeds  of  certain  information,  for  the  bene- 
fit of  prospective  purchasers  of  land  and 
other  interested  persons,  touching  the  Incum- 
brances created  or  likely  to  be  created  by 
liens,  including  the  time  limit  within  which 
the  furnishing  of  material  and  labor  under 
written  contracts  must  be  performed.  Accu- 
racy in  this  respect  may  be  thought  to  be  es- 
sential for  the  protection  of  laborers  and  sub- 
contractors as  well  as  others  who  may  have 
occasion  to  depend  upon  the  record.  What- 
ever may  have  been  the  reason  of  the  statute, 
its  terms  are  dear  and  are  not  open  to  mis- 
apprehension as  to  their  meaning. 

A  lien  upon  real  estate  for  labor  or  mate- 
rial performed  and  furnished  thereon  is  whol- 
ly the  creature  of  statute.  No  such  lien  exists 
except  as  provided  by  statute.  The  terms  of 
the  statute  must  be  followed  in  order  that 
such  Hen  may  be  established. 

In  analogous  cases  compliance  witb  the 
statutory  requirement  for  notice  has  been  held 
to  be  a  condition  precedent  to  the  existence 
of  a  cause  of  action.  For  example,  injuries 
caused  by  snow  or  ice  (Baird  t.  Baptist  So- 
ciety, 208  Mass.  29,  94  N.  B.  296;  O'Ndl  v. 
Squire,  230  Mass.  291,  U9  N.  E.  797) ;  inju- 
ries caused  by  defects  in  Iiighways  (Nash  t. 
South  Hadley,  145  Mass.  105,  13  N.  E.  376; 
DriscoU  V.  FaU  River,  163  Mass.  106,  39  N.  E. 
1003;  Goodwin  t.  FaU  Blver,  228  Mass.  529, 


117  N.  E.  796) ;  injuries  within  the  scope  of 
the  employers'  liability  act  (Grebenstein  v. 
Stone  &  Webster  -Engineering  Co.,  209  Mass. 
196,  95  N.  E.  603;  Harding  v.  Lynn  &  Boston 
R.  R.,  172  Mass.  415,  52  N.  E.  535).  See,  also, 
in  this  connection,  as  to  requirement  for  writ- 
ten notice  of  flUng  exceptions,  Chertok  v.  Dtx, 
222  Mass.  226,  110  K  E.  272,  and  of  entry  of 
appeal  from  decree  of  probate  court,  O'Neill  v. 
O'Neill,  229  Mass.  603,  118  N.  E.  895.  In  the 
absence  of  some  provision  saving  the  validity 
of  imperfect  notices,  there  must  be  compliance 
with  the  specified  requisites.  Bowes  v.  Bos- 
ton, 155  Mass.  344,  29  N.  E;  633,  15  L.  R.  A. 
365 ;  Hatch  t.  U.  S.  Casualty  Co.,  197  Mass. 
101,  83  N.  E.  398,  14  L.  R.  A.  (N.  8.)  503,  125 
Am.  St  Rep.  832,  14  Ann.  Cas.  290;  Borus- 
zweski  V.  Middlesex  Mut.  Assur.  Co.,  186 
Mass.  589,  72  N.  B.  250. 

The  result  is  that,  where  it  is  sought  to 
maintain  a  lien  under  the  presoit  statutes 
for  labor  and  material  performed  or  fumi^- 
ed  under  or  by  virtue  of  a  written  contract, 
either  by  a  principal  contractor  or  by  a  sub- 
contractor, there  must  be  filed  in  tbe  regis- 
try of  deeds  for  the  county  or  district  where 
the  land  Is  located,  by  some  i)erson  .entitled 
to  maintain  the  Uen,  a  written  notice  stating 
amongst  other  matters  the  date  when  the  con- 
tract is  to  be  completed. 

The  relevant  facts  in  the  case  at  bar  are 
that  the  Strand  Realty  Company  entered  into 
a  contract  in  writing  under  date  of  September 
27,  1916,  with  A.  B.  Beal,  whereby  the  latter, 
called  the  contractor,  agreed  to  erect  a  build- 
ing upon  Its  land.  That  contract  iXMitained 
a  provlsi<Mi  In  these  words: 

"The  contractor  shall  complete  tbe  several 
portions  and  the  whole  of  the  work  comprehend- 
ed in  this  agreement  by  and  at  the  time  or 
times  hereinafter  stated,  to  wit,  tbe  fifteenth 
day  of  March,  nineteen  hundred  and  seventeen. 
It  is  understood  and  agreed  that  the  time  of 
completion  of  work  comprehended  in  this  con- 
tract is  tbe  essence  of  this  agreement." 

After  a  clause  requiring  the  payment  of  liq- 
uidated damages  to  tbe  Strand  Realty  Com- 
pany by  the  contractor  for  delay  after  March 

15,  1917,  and  of  bonus  by  the  Strand  Company 
to  the  contractor  for  completing  the  work  be- 
fore that  day,  follow  these  words: 

"Except  that  in  the  event  the  contractor  shall 
be  entitled  ,to  one  hundred  eight  (108)  full  work- 
ing days  for  the  completion  of  the  entire  build- 
ing in  accordance  with  the  spedfications  here- 
inbefore referred  to,  Saturday  not  being  fig- 
ured as  a  working  day;  and  if  the  said  con- 
tractor does  not  have  said  number  of  days,  he 
shall  be  entitled  to  such  extension  beyond  March 

16,  1917,  as  shall  give  him  his  said  number  of 
days  as  above  provided;  but  in  no  event  shaU 
the  same  be  extended  beyond  April  1,  1917,  in 
which  case  said  penalty  shall  only  apply  to 
such  time  as  shall  extend  beyond  said  aforesaid 
number  of  days,  including  duly  authorized  ex- 
tensions. What  shall  constitute  a  full  working 
day  shall  be  determined  by  the  architlects  herer 
in  named,  whose  decision  shall  be  final.     No 
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(nction  of  less  tban  half  a  day  shaH  be  con- 
sidered in  determining  tlie  time  to  which,  the 
said  contractor  is  entitled  for  said.  work.  The 
contractor  is  to  make  a  daily  report  to  the 
architects  as  to  whether  the  preceding  day  was 
a  full  working  day  or  not,  and  if  any  ques- 
tion arises  as  to  whether  any  day  should  I>e 
considered  as  a  suitable  working  day,  or  if  the 
contractor  falls  to  make  his  daily  report,  the 
'  architects  are  to  be  the  sole  judges  as  to  wheth- 
er the  day  in  question  should  be  considered  as 
a  full  working  day  or  not." 

[3]  On  October  19,  1016,  the  ccmtractor  fil- 
ed a  notice  otlierwiae  snSlclent,  in  which  It 
was  stated: 

"Said  contract  is  to  b«  completed  on  «r  be- 
fore April  1,  1917." 

The  plaintiffs  are  subcontractors  under  the 
original  contract  with  Beal.  They  depend 
for  the  validity  of  their  liena  upon  the  suffi- 
ciency of  this  notice  filed  by  the  contractor. 
There  was  no  evidence  tending  to  ehow  that 
at  any  time  the  architects  made  any  deter- 
mination oral  or  written  as  to  the  number  of 
working  days  beyond  March  15, 1917,  to  which 
the  contractor  was  entitled,  within  which  to 
complete  the  contract.  It  is  expressly  stated 
in  the  report  that  there  was  never  any  writ- 
ten extension  of  the  contract  and  no  express 
oral  extoision  to  any  date  certain.  Upon 
these  facts  the  notice  stating  April  1, 1917, 
as  the  date  on  which  the  contract  was  to  be 
completed  was  not  a  compliance  with  the  stat- 
ute. The  date  was  fixed  by  the  written  con- 
tract with  perfect  clearness  to  be  March  15, 
1917.  There  might  be  extension  beyond  that 
date  in  accordance  witli  the  terms  of  the  con- 
tract until  a  time  not  later  than  April  1st, 
bnt  that  extension  conld  be  made  only  upon 
the  conditions  therein  set  forth  with  which 
there  was  no  compliance.  There  Is  no  evi- 
dence that  when  the  notice  was  recorded  on 
October  19,  1916,  anything  had  occurred  to 
warrant  the  conclusion  that  there  would  be 
any  ground  for  extension  of  the  time  for  the 
completion  of  the  contract  to  April  1st  No 
sach  extension  then  had  been  granted  express- 
ly or  impliedly.  Whether  any  such  extension 
would  be  given  or  agreed  upon  or  equitably 
required  was  tbrai  wb<dly  prophetical.  There 
was  no  foundation  whatever  for  the  notion 
that  April  1,  1917,  was  the  date,  except  that 
it  was  the  latest  date  on  which  the  contract 
by  any  possibility  could  be  completed  under 
its  terms  as  written.  It  was  not  the  date  fix- 
ed by  the  contract,  and  April  1st  as  a  date 
for  completion  could  only  become  operative 
by  the  occurrence  of  subsequent  events. 

The  incorrect  sftatement  of  the  date  for  the 
completion  of  tbe  cmtract  was  fatal  to  the 
creation  of  tbe  lien.  Hence  cases  like  Bodt- 
wood  V.  Walcott,  8  Allen,  468,  462,  are  not  in 
point 

It  may  be  that  cases  may  arise  where  the 
landowner  may  be  estopped  to  deny  an  exten- 


sion of  time.  But  here  the  Initial  or  original 
notice  was  fatally  defective.  The  landowner 
does  not  appear  upon  this  record  to  have  mis- 
led by  words,  silence  or  conduct  either  of  the 
plaintiffs  upon  that  point  Acceptance  of  ma- 
terial by  the  landowner  after  tbe  original  con- 
tractor had  become  Incapable  of  completing 
the  contract  and  long  after  March  16th,  what- 
ever other  effect  It  may  have,  is  not  an  est<^ 
I)el  to  object  to  the  sufficiency  of  the  original 
notice  recorded  long  before  that  time.  The 
principle,  upon  which  D'Almdda  v.  B.  ft  Bf. 
R  R.,  224  Mass.  452,  113  N.  E.  187,  and  the 
numerous  cases  there  cited  was  decided,  does 
not  aid  the  plaintiffs  upon  these  facts. 

This  appears  tb  be  a  hard  case.  We  can, 
however,  only  Interpret  and  apply  the  statute 
as  we  find  It.  We  cannot  recast  It  Let  the 
entry  be  in  each  case : 

Bill  dismissed  wlthont  costs. 


(2S3  Haas.  301) 
PIBmCH  V.  WORCESTER  CONSOL.  ST. 
RY.  CO. 

(Supreme. Judicial  Conrt  of  Massachusetts. 
Worcester.    June  24,  1919.) 

1.  Stbket  Railboads  ©=>117(5)— Injtjbiks  on 
Tback — Neouoenck  of  Oondxtotob — Ques- 
tion FOB  JUBT. 

In  an  action  for  injuries  to  a  pedestrian, 
struck  by  a  street  car,  question  of  negligence 
on  the  part  of  the  conductor  held  for  the  jury 
under  the  evidoice. 

2.  STBEET  RAIUIOADS  ^=3114(5)— iRjnBIKB  ON 

Tbaok  —  Neolioknce  or  CoNniroTOB— Sur- 

FICIENOT  OF  BVIOEHOK. 

In  an  aetlMi  for  injuries  to  a  pedestrian, 
atrudc  by  a  street  car,  finding  that  tbe  negli- 
gence of  the  condactor,  in  failing  to  comply 
with  a  rule  requiring  liim  to  signal  a  stop  when 
the  troUey  left  the  wire,  contributed  to  plain- 
tiff's injuries,  held  justified  by  the  evidence. 

lixceptlons  from  Superior  Court  Worcester 
County;'  Jabes  Fox,  Judge. 

Action  by  Burton  A.  Pleroe  against  tbe 
Worcester  Consolidated  Street  Railway  Com- 
pany. Verdict  for  plaintiff,  and  defendant 
excepts.    Exception  overruled. 

Druiy  ft  Walker,  of  Worcester,  for  plain- 
tiff. 

Charles  0.  Milton,  John  M.  Thayer,  and 
Francis  H.  Dewey,  all  of  Worcester,  for  de- 
fendant. 

CARROLL,  J.  The  plaintiff,  while  stand- 
ing on  West  Boylston  street  near  New  Bond 
street  In  the  dty  of  Worcester,  waiting  tor  a 
fright  train  to  cross  New  Bond  street,  was 
struck  by  one  of  the  defendant's  cars  and  in- 
jured. The  Jury  found  for  the  plaintiff.  It 
was  not  disputed  there  was  evidence  for  the 
Jnry  of  the  plaintiff's  due  care  and  of  tbe 
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negligence  of  the  motorman.  The  defendant 
asked  the  court  to  rule  that  there  was  no 
evidence  of  the  conductor's  negligence;  and 
the  exception  to  the  refusal  to  grant  this  re- 
quest Is  the  only  question  open  on  the  record. 

[1]  The  Jury  could  have  found  that  the 
plalntlfT,  a  workman  In  the  night  shift  of  the 
Norton  Company,  was  returning  from  lunch 
abont  12:30  a.  m.;  that  he  crossed  West 
Boylston  street  and  stood  with  his  hand  rest- 
ing on  the  northerly  side  of  a  12-lnch  pole 
about  4  feet  and  3  Inches  from  the  westerly 
rail  of  the  defendant's  track;  that  the  freight 
train  was  proceeding  upgrade,  making  con- 
siderable noise;  that  the  defendant's  car  was 
going  In  a  southerly  direction  "at  a  very  fast 
rate  of  speed" ;  that  100  feet  north  of  New 
Bond  street  the  trolley  came  off,  the  lights 
went  out,  and  were  not  turned  on  until  aft- 
er the  plaintiff  was  Injured ;  that  the  speed 
of  the  car  was  not  lessened  before  the  plain- 
tiff was  struck,  and  when  the  car  was  stop- 
ped ita  rear  end  was  250  feet  away  from 
the  place  of  the  accident;  that  no  "whistle, 
gong,  shout  or  warning  of  any  kind"  was  giv- 
en by  the  defendant's  employes. 

From  the  motorman's  evidence  it  might  be 
found  that  be  saw  the  plaintiff  before  he  was 
Injured;  that  the  conductor  came  forward 
and  "said  something"  (but  it  did  not  appear 
what  he  said)  and  "was  Just  getting  up  on  the 
platform."  The  conductor  testified  that  at  a 
point  600  or  700  feet  north  of  New  Bond 
street  he  started  down  the  running  board  to 
the  front  of  the  car  to  get  ready  to  "run  the 
railroad  crossing"  south  of  New  Bond 
street:  that  as  he  was  stepping  up  off  the 
running  board,  he  noticed  the  trolley  was  off 
and  started  for  the  rear  of  the>car  to  put  it 
on;  that  he  observed  the  people  "standing 
on  the  south  side  of  the  crossing,"  when  he 
was  "at  the  front  end  of  the  car."  There 
was  evidence  that  35  feet  north  of  New  Bond 
street  there  was  a  "flat  curve  to  the  left  in 
the  southerly  bound  track."  Bule  313  of  the 
defendant  company,  namely: 

"When  approaching  gwitches,  frogs  or  sharp 
curves,  power  must  be  shut  off  100  feet  in  ad- 
vance, speed  of  car  reduced,  and  car  allowed 
to  drift  slowly  over  the  same" 

— waq  in  evidence,  as  well  aa  rule  867,  name- 
ly: 

"Trolley  Pole,  Leaving  W«re.— Should  the  trol- 
ley leave  the  wire,  the  conductor  must  at  once 
signal  the  motorman  to  atop,  and  pnll  down 
the  trolley.  After  the  trolley  is  fairly  on  tho 
wire,  he  must  ring  two  bells  for  the  motorman 
to  start,  first  looking  aroand  and  through  the 
car  to  see  if  any  persona  are  boarding  or  leav- 
ing same.  See  that  passengers  keep  their  bands 
off  the  trolley  rope," 

"Trollev  Catohers. — Conductors  are  responsi- 
ble for  trolley  catchers  and  retrievers,  and  must 
see  that  same  are  securely  fastened  in  place. 
When  changing  ends  they  must  see  that  catch- 


ers do  not  slip,  80  as  to  cause  damage  to  glass 
or  other  part  of  the  car." 

On  these  facts,  it  cannot  be  said  that  as 
matter  of  law  there  was  no  evidence  of  the 
conductor's  negligence.  There  was  seme  evi- 
dence for  the  Jury  to  consider,  and  the  de- 
fendant's request  was  refused  rightly. 

The  Jury  could  say  that  the  conductor 
knew  the  plaintiff  was  In  a  place  of  danger; 
that  the  plaintiff's  attention  was  probably 
directed  toward  the  passing  freight  train; 
that  in  the  absence  of  light  on  the  street  car 
he  might  be  Ignorant  of  its  approach,  and  the 
conductor  should  in  some  way  have  warned 
him  of  his  danger  or  signaled  the  motorman 
to  stop  the  car;  especially  when  he  knew  the 
car  was  moving  at  a  high  rate  of  speed,  with- 
out lights,  and  when  no  signal  from  the  gong 
or  whistle  was  given. 

[2]  Under  rule  357  the  conductor  was  re- 
quired at  once  to  signal  the  motorman  to 
stop;  and  it  could  have  been  found  that  by 
falling  to  give  this  signal  when  the  trolley 
left  the  wire,  and  by  neglecting  to  connect 
the  trolley  with  the  wire,  leaving  the  car  in 
darkness,  he  failed  to  comply  with  the  rule, 
and  that  this  neglect  contributed  to  the  plain- 
tiff's injuries.  See  Stevens  v.  Boston  SUevat- 
ed  Railway,  184  Mass.  476,  69  N.  B.  838; 
Partelow  V.  Newton  &  Boston  St  By.,  196 
Mass.  24,  30,  81  N.  E.  894;  Olund  ▼.  Worces- 
ter Cons.  St  By.,  206  Mass.  644,  646,  547,  92 
N.  B.  720;  Leavitt  v.  Boston  Elev.  By.,  222 
Mass.  346,  347,  110  N.  B.  961. 

Exception  overruled. 


(2a  Masr.  2U) 
HIFPODBOMB  AMUSEMENT  CO.  ▼.  WIT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     June  23,  1919.) 

1.  Appbai.  Airs  Ebbob  «s>685(1)— Bkvixw— 
FiitDiNOB— Absknox  of  Bviuxncb. 

Where  the  evidence  is  not  reported,  findinga 
of  the  superior  court  on  qneations  of  fact  cannot 
be  disturbed. 

2.  liANDLOBD  AKTD  TTOAUT  4s»20(K1)— ASOKK- 
TAINMBNT  or  BBKT— PEBOXIITAaB  OV  ASSBBB- 
MENX— BETUaAI.  TO  ASSKSS  PaBCKX.  SeFA- 
BATELT. 

Where  an  amusement  company  leased  prem- 
ises divided  into  four  tracts,  the  rent  reserved 
for  parcels  A  and  B  being  a  fixed  yearly  amount 
based  on  a  graduated  scale  during  die  term, 
while  for  parcels  C  and  D  the  lessee  covenanted 
to  pay  9  per  cent  of  the  valuation  of  eadi  par- 
cel as  assessed  by  the  proper  authorities  of  the 
city,  etc.,  and  the  assessors  subsequently  de- 
clined to  assess  the  parcels  separately,  becaose 
the  owners  of  the  reversion  as  well  ai  the  lessor 
declined  to  acquiesce  in  any  division  ol  the 
premises,  the  lessee  company,  having  voluntarily 
executed  the  lease,  not  under  misrepresenta- 
tions, can  have  no  relief  by  suit  to  compel  the 
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Icaaor  to  eonaeiit  to  a  special  assessment,  bnt 
mast  respond  to  proportionate  Taluation  of  en- 
tire tract. 

Report  from  Snperior  Ooart,  Suffolk  Coun- 
ty; Charles  F.  Jenney,  Jndge. 

Suit  by  the  Hippodrome  Amusement  Com- 
pany against  Ignatz  Wit,  resulting  In  finding 
of  facts  and  order  for  decree  for  respondent 
On  report  to  the  Supreme  Judicial  Court 
Decree  in  accordance  with  the  report  dis- 
missing the  bill  ordered  to  be  entered. 

The  sketch  plan  referred  to  In  the  opinion 
here  follows: 
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Frank  N.  Nay,  Max  Ley^son,  and  Joseph 
M.  Levenson,  all  of  Boston,  for  plaintiff. 
A.  K.  Cohen,  of  Boston,  for  defendant 

BBALBTZ,  J.  While  the  lease  dated  March 
23,  Idli,  does  not  In  terms  refer  to  the 
sketch  plan,  the  bill  alleges  and  the  answer 
admits  that  the  plan  was  followed  In  the 
description  of  the  leasehold  and  the  appor- 
tionment of  the  rent  It  is  apparent  from 
the  plan,  on  which  tlie  areas  do  not  appear, 
that  the  demised,  premises  comprise  an  entire 
tract  divided  Into  contiguous  parcels  which 
are  respectively  designated  as  A,  B,  D  and  G, 
of  which  only  parcel  A  abutted  on  a  pnbilc 
way.  The  trial  Jndge  finds  that  at  the  exe- 
cution of  the  lease  this  parcel  which  Is  re- 
ferred to  by  him  and  by  counsel  as  "front 
land"  bad  a  ralne  of  about  |80  a  square 
foot,  while  parcels  C  and  D,  or  the  "rear 
land,"  were  each  worth  only  $6  a  square  foot 


But  he  also  states  that  while  the  parties 
during  the  negotiations  preceding  the  lease 
knew  that  the  front  land  was  of  much  great- 
er value  than  the  rear  land,  there  was  no 
evidence  before  him  showing  any  estimate 
of  valuation  on  which  either  party  acted. 
The  inquiry  would  be  of  little  moment  if 
It  were  not  for  the  provisions  of  the  lease 
w&lch,  instead  of  naming  a  round  sum  as  a 
yearly  rental  for  the  entire  leasehold,  treats 
the  parcels  as  if  each  parcel  was  a  separate 
demise.  The  rent  reserved  for  parcels  A  and 
B  concerning' which  there  la  no  dispute,  is  a 
fixed  yearly  amount 'based  on  a  graduated 
scale  during  the  term  and  the  lessor  pays 
the  taxes  on  lot  A.  But  for  parcel  C  and 
for  parcel  D  subsequently  acquired  by  the 
plaintiff  as  provided  In  the  lease,  the  lessee 
covenanted  to  pay  a  yearly  rental  equal  to 
9  per  cent  of  the  valuation  of  the  parcel  as 
assessed  by  the  proper  authorities  of  the 
city,  "or  those  having  the  power  In  the 
premises  to  value  said  land  for  the  purposes 
of  taxation,  such  percentage  to  be  based  on 
such  tax  valuation  as  of  April  1,  in  each 
year  for  the  year  ending  the  following  March 
31,  and  if  the  assessment  date  shall  here- 
after be  changed  then  the  rental  year  shall 
begin  as  of  such  assessment  year."  While 
parcel  C  at  the  date  of  the  lease  was  vacant 
land,  the  plaintiff,  as  contemplated  by  the 
lease,  has  erected  thereon  a  building  to  be 
used  by  it  as  a  theater,  acpess  to  which  by 
the  public  Is  over  parcel  A  in  connection 
with  parcels  B  and  D,  and  at  the  termlnk- 
tlon  of  the  lease  the  building  Is  to  become  the 
property  of  the  lessor. 

It  appears  from  the  record  that  the  entire 
tract  held  by  the  defendant  as  the  lessee  of 
one  Leland  contains  18,122  square  feet,  while 
the  premises  demised  to  the  plaintiff  exclu- 
sive of  lot  A  comprise  8,091  square  feet  of 
which  lot  D  has  an  area  of  860  and  lot  C  an 
area  of  7,607  square  feet 

[1]  The  defendant  demands  rental  for  lots 
C  and  D  on  the  basis  of  the  taxable  valua- 
tion of  $12  per  square  foot,  at  which  as  a 
uniform  rate  the  Judge  found  that  the  land 
as  a  whole  had  been  assessed  to  the  ietoidi 
ant  prior  to  the  plaintiff's  lease  and  that  "the 
rate  was  a  reasonable  assessment  per  square 
foot  for  the  entire  area  as  a  large  part,  near- 
ly two-thirds,  of  the  total  area  was  back 
land."  The  evidence  is  not  reported,  and 
this  finding  as  well  as  the  further  finding 
that  the  total  rental  of  lots  C  and  D  from 
the  beginning  of  the  term  to  and  including 
March  31,  1917,  computed  at  9  per  cent  on 
the  Taluation  of  the  land  as  assessed  prior 
to  the  lease  at  |12  a  square  foot,  amounts 
to  $42,994.12,  of  which  sum  the  plaintiff  has 
paid  |36,469.13j  leaving  a  balance  due  when 
the  bill  was  filed  of  $6,633.80,  cannot  be  dis- 
turbed. The  bill,  however,  alleges  and  the 
plaintiff  contends  that  In  order  to  determine 
the  fair  and  proper  rental  it  is  necessary 
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that  the  assessors  sbould  make  a  separate 
assessment  of  lots  O  and  D  with  the  build- 
ings thereon,  and  it  is  fonnd  that  although 
so  requested  by  the  plaintiff,  the  assessors 
have  declined  to  make  a  separate  assess- 
ment because  the  owners  of  the  reversion  as 
well  as  the  lessor  decline  to  aoiuiesce  in  any 
division  of  the  premises. 

[2]  The  plaintiff  being  confronted  with  this 
situation  asks  that  the  defendant  may  be 
decreed  to  consent  to  a  "special  assessment 
being  made  of  •  •  •  lots  O  and  D, 
•  *  *  "  or  that  the  court  "shall  determine 
by  special  assessment  or  otherwise  the  fair 
assessable  ralne  •  •  •  from  the  date  of 
the  lease  April  1,  1917,  tlie  date  of  the  next 
assessment  by  the  assessors.  •  •  • "  If 
the  plaintiff  under  the  wording  of  the  cove- 
nant is  within  the  grip  of  a  bargain  which  it 
now  maintains  is  extremely  burdensome  and 
unduly  advantageous  to  the  lessee,  the  hard- 
ship arises  as  shown  by  the  record  from  its 
voluntary  and  deliberate  act  in  executing 
the  lease,  and  not  from  any  misrepresenta- 
tion or  fraudulent  conduct  of  the  defendant. 

It  is  plain  that  the  rental  is  to  be  ascer- 
tained on  the  valuation  of  the  leasehold  as  a 
whole  or  in  parts  which  may  change  from 
year  to  year  as  the  assessors  In  the  perform- 
ance of  their  duties  as  public  officers  may  in 
their  own  Judgment  determine.  Wall  v. 
Hinds,  4  Gray,  256,  269,  64  Am.  Dea  «4.  And 
finding  no  error  in  the  computation  previous- 
ly stated  of  the  amount  due  from  the*  plain- 
tiff to  the  defendant,  a  majority  of  the 
court  are  of  opinion  that  a  decree  in  accord- 
ance with  the  terms  of  the  report  should  be 
entered  dismissing  the  bill. 

Ordered  accordingly. 


(JSS  Mass.  2V7) 

PEBOTTI'S  GASB. 

(Supreme  Judicial  Court  of  Massachnsetta, 
Hampden.    June  26,  1919.) 

1.  Mabtxb  and  Sebtant  «s»417(4)— Wobk- 
men's  Compensation  Aot-^Dkpositiohs  — 
Review— IPbkseniaxion  or  Questions. 

Where  the  claimant  for  compensation  under 
the  Workmen's  Compensation  Act,  though  at- 
tention was  called  to  the  subject  of  depositions, 
chose  to  go  to  hearing  before  the  single  member 
of  the  Industrial  Accident  Board  without  ask- 
ing for  the  taking  of  depositioDs,  the  question 
whether  there  was  an  unreasonable  refusal  by 
the  board  to  make  request  for  the  taking  of 
depositionB,  under  part  3,  {  3,  of  the  act,  as 
amended  by  St.  1915,  c  275,  is  not  presented. 

2.  Masteb  and  Sebtant  «=»406— Wobembn's 
comfknsatioir  act— motions  to  take 
Defositionb^Atebmknts. 

Averments  In  the  motions  to  take  deposi- 
tloaa  in  proceedings  under  the  Workmen's  Com- 


pensation Act  for  death  of  a  servant  are  not 
evidence,  and  cannot  be  taken  as  true. 

3.  Masteb  ano  Sebvant  «=9388— Wobkmeh's 
Compensation  Act  —  Pkesukption  or  De- 
pendency—Widow  or  FoBEiGN  Subject. 

An  alien's  widow,  residing  in  a  foreign  coun- 
try, is  not  entitled  to  the  benefit  of  the  condo- 
sive  presumption  of  dependency  established  by 
the  Workmen's  Compensation  Act,'  but  the  ex- 
tent of  her  dependency  on  his  wages  is  a  qnea- 
tion  of  fact 

4.  Masteb  and  Sebvant  4=9417(7)  —  Work- 
men's Compensation  Act— Decision  or 
Boabd  on  Questions  or  Fact— Review. 

The  decision  of  the  Industrial  Accident 
Board  Is  final  on  questions  of  fact,  as  the  extent 
of  dependency,  where  no  presumption  applies, 
and  is  not  open  to  revision. 

Appeal  from  Superltft  C^onrt,  Hampdoi 
County. 

.  Proceeding  tmder  the  Workmen's  Compen- 
sation Act  by  Angela  Perotti  for  compensa- 
tion for  the  death  of  Angelo  Perotti,  the  eno- 
ploy6,  opposed  by  John  Schena,  the  employ- 
er, and  the  Employers'  UabiUty  Assurance 
Corporation.  Compensation  was  awarded. 
the  award  affirmed  by  the  superior  court,  and 
fnun  its  decree  the  claimant  appeals.  De- 
cree affirmed. 

Silvio  MartlnelU,  of  Springfield,  tar  ap- 
pellant 

Sawyer,  Hardy,  Stone  ft  MorrlstHi,  of  Bos- 
ton (Gay  Gleason,  of  Bost(ni,  of  counsel),  for 
appellee. 

RUCKt,  G.  J.  This  is  an  appeal  from  a  de- 
cree of  the  superior  court  entered  in  accord- 
ance with  the  findings  and  decision  of  the 
Industrial  Accident  Board,  affirming  and 
adopting  those  of  the  single  member.  It  is 
conceded  that  the  employ^,  a  subject  of 
Italy,  received  fatal  Injuries  in  the  codrse 
and  arising  out  of  bis  onployment  by  a 
subscriber  under  the  act  This  proceeding 
Is  brought  by  his  widow,  a  resident  of  Italy. 

At  the  hearing  before  the  Industrial  Acci- 
dent Board  a  motion  was  made  In  behalf 
of  the  widow  that  depositions  of  witnesses 
be  taken  in  Italy.  This  was  denied.  The 
reasons  are  not  stated,  but  in  that  connection 
it  Is  stated  that  at  the  hearing  before  the 
single  member  the  insured  objected  that  the 
testimony  of  the  dalmant  should  be  taken 
by  depositions.  The  single  member  over- 
ruled the  objection  and  proceeded  with  the 
hearing.  A  motion  was  made  in  the  superior 
court  which,  although  quite  informal,  Is 
treated  as  in  substance  a  motion  to  recom- 
mit to  the  Industrial  Accident  Board  in  or- 
der that  depositions  of  wltne8se,s  in  Italy 
might  be  taken. 

[1]  It  is  provided  by  St  1915,  c.  276, 
amending  part  8,  |  8,  c.  751,  St  1911,  as 
theretofore  amended,  that  "upon  the  written 
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request  of  the  board  or  of  any  member  there- 
•  of,"  ffled  with  the  derk  of  the  superior  court, 
commission  to  take  depositions  shall  Issue. 
The  natural  Inference  from  the  words  of  this 
statute  Is  that  ordinarily  the  decision  wheth- 
er such  deposltlcxis  ought  to  issue  or  not 
rests  with  the  board  or  any  member  of  it. 
See  Derinza's  Case,  229  Mass.  435,  438,  118 
N.  E.  942.  It  is  not  necessary  to  determine 
whether  under  any  drcimistances  an  unrea- 
sonable refusal  by  the  board  to  make  such 
request  Is  reviewable.  That  question  is  not 
presented  on  this  record.  The  claimant,  al- 
though attention  was  called  to  the  subject 
of  depositions,  chose  to  go  to  hearing  before 
the  single  member'  without  asking  for  the 
taking  of  depositions. 

[2]  There  is  nothing  on  the  record  except 
bald  denials  of  the  motions  for  the  taking 
of  depositions.  The  averments  in  the  mo- 
tions are  not  evidence,  nor  can  they  be  taken 
as  true.  There  is  nothing  to  indicate  that 
there  was  any  real  reason  in  their  support 
or  that  they  were  not  denied  rightly. 

[3,4]  The  findings  of  the  single  member 
and  of  the  board  on  review  as  to  the  extent 
of  dependency  /Involve  no  question  of  law. 
Manifestly  the  widow,  under  the  circum- 
stances disdosed,  was  not  entitled  to  the  ben- 
efit of  the  conduslve  presumption  of  depend- 
ency established  by  the  act.  Nelscm's  Case, 
217  Mass.  467,  106  N.  B.  357.  The  extent 
of  her  dependency  upon  the  wages  of  the 
deceased  employ^  was  a  question  of  fact. 
Gorski's  Case,  227  Mass.  456,  460,  116  N.  E. 
811.  No  ruling  of  law  appears  to  have  been 
made  and  none  was  requested.  The  dedsion 
of  the  board  is  final  on  questions  of  fact  and 
not  open  to  revision.  Pass'  Case,  232  Mass. 
51S,  122  M.  £}.  642,  and  cases  there  collected. 

Decree  afiSnued. 


(2S3  Haas.  304) 

STEVENS  T.  TOWG  et  aL 

(Supreme  Judicial  Court  of  Massachusetts.    Es- 
^sex.     June  25,  1919.) 

1.  Estoppel  4s»22(2)  —  RncrrALS  in  Deed  — 

BXTINOUIBBUENT  OF  AVEIfUB. 

ThoaEh  the  description  in  a  petition  for 
registration  of  title  to  land  consolidates  the  de- 
scriptions as  if  all  of  petitioner's  lots  constitut- 
ed an  entire  tract,  never  divided  as  shown  by 
the  plan  recorded  by  petitioner's  predecessor, 
petitioner,  claiming  under  such  predecessor,  be- 
ing bound  by  the  recitals  in  her  deed,  in  estop- 
ped on  her  own  title  from  contending  that  so 
much  of  an  avenue  as  lies  within  the  descrip- 
tion of  the  deed  has  been  extingnished  as  to 
other  lot  owners  who  have  appurtenant  rights 
to  use  the  avenue. 

2,  Estoppei.   <8=»22(2)— Deeds— PI.AIT   Srow- 
ina  Stbektb. 

The  rule  that,  where  a  sale  of  lots  is  by 
a  plan  incorporated  by  inference  in  the  grant. 
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'  the  grantee  Is  estopped  to  deny  the  location  of 
the  streets  and  avenues  shown  does  not  control 
when  it  appears  from  the  deed  and  attendant 
circumstances  the  parties  did  not  impliedly  in- 
tend the  grant  to  indnde  all  of  the  proposed 
ways. 

3.  Deeds  «s>98  —  Coi«STBT70TiON  —  Ii7TKRTioir 
OF  Pasties. 

The  intention  of  the  parties  to  a  sale  of  lots 
in  so  far  as  consistent  with  legal  rules  of  con- 
struction of  the  deed  governs. 

4.  Covenants  «=>17— Abandonment  op  Pult 
— BlOHTS  OF  Orantbe. 

Where  the  owner  of  land  filed  a  plan  subdi- 
viding it  into  lots,  which  plan  was  recorded,  but 
the  purpose  of  a  subsequent  conveyance  was  not 
to  follow,  but  to  abandon  the  layout  of  the  plan, 
the  grantee  acquired  no  right  of  passage  in  or 
over  an  avenue  shown  on  the  plan  from  his  east- 
erly line  to  another  avenue  shown  thereon. 

Exceptions  from  Land  Court,  Essex  Coun- 
ty; O.  T.  Davis,  Judge. 

Proceedings  for  registration  of  title  to  land 
by  Lydla  M.  Stevens  against  Ebenezer  G. 
Young  and  others.  Decree  for  petitioner,  and 
respondent  Young  excepts.  Exceptions  over- 
ruled. 

This  was  a  proceeding  to  register  In  the 
land  court  a  certain  parcel  of  land  described 
In  the  petition  as  follows: 

"A  certain  parcel  of  land  with  the  buildings 
thereon  situate  in  said  Swampcott,  bounded  and 
described  as  follows:  Easterly  by  Humphrey 
street  138.39  feet;  northerly  by  Crossman  ave- 
nue 402.47  feet;  westerly  by  land  now  or  for- 
merly of  James  L.  Taylor  and  George  H.  Lamp- 
ard  135.76  feet ;  and  southerly  by  land  now  or 
formerly  of  Ebenezer  6.  Young  431.56  feet,  con- 
taining 56,610  square  feet  of  land,  and  be  said 
contents  and  any  or  all  oC  said  measurements 
more  or  less." 

The  above-described  land  is  shown  on  a 
plan  filed  with  said  petition,  and  all  boun- 
dary lines  are  daimed  to  be  located  on  the 
ground  as  shown  on  said  plan. 

Said  parcel  is  approximately  rectangular 
In  shape,  and  comprises  lots  13,  14,  16,  16, 
17,  and  18,  as  shown  on  plan  of  land  of  S.  J. 
Crossman,  recorded  in  Essex  So.  Diet.  Reg.  of 
Deeds,  Book  1568,  page  600.  See  Exhibit  A. 
It  also  includes  a  parcel  of  land  lying  be- 
tween 16  and  17,  marked  "Locust  avenue"  on 
said  plan.  The  respondent  Young  is  the 
owner  of  lots  30  to  40,  inclusive,  on  said  plan. 

The  petitioner  seeks  to  register  her  title 
to  that  part  of  liocust  avenue  between  lots 
16  and  17  without  its  being  subject  to  any 
right  of  way  for  the  benefit  of  the  respond- 
ent Young  or  his  land. 

In  1889  one  Crossman  acquired  title  to  a 
nine-acre  tract,  which  Included  with  others 
both   the  petitioner's  and   the  respondent's 
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land.  Tbo  flnt  oonyeyance  made  out  of  tbls 
original  tract  was  made  in  1900,  when  a 
Uock  of  four  lota,  being  lots  13,  14,  15,  and 
16  on  said  plan,  were  conveyed  to  the  peti- 
tioner's predecessor  In  title.  This  parcel  was 
described  as  bonndlng  by  Locust  avenue. 
The  next  conveyance  was  in  1006  to  the  Im- 
mediate predecessor  in  title  of  the  resiiond- 
ent,  and  Included  lots  30  and  40,  Inclusive,  on 
said  plan,  and  carefully  described  the  parcel 
by  reference  to  the  recorded  plan.  It,  how- 
ever, descrlt>ed  it  as  a  solid  tract  without  any 
reference  to  its  lot  numbers  on  said  plan. 
On  Its  northerly  boundary  it  is  described  as 
"across  land  marked  'Locust  avenue'  on  said 
plan." 

There  Is  no  reference  other  than  that  above 
quoted,  to  Locust  avenue.  The  respondent's 
predecessor  was  given  by  said  deed  a  right 
to  use  Maple  and  Grossman  avenues  as  shown 
on  said  plan  for  street  purposes  in  common 
with  others,  but  there  was  no  mention  of 
any  rights  in  Locust  avenue.  A  copy  of  said 
deed  marked  "Exhibit  C"  is  annexed  to  and 
made  a  part  of  this  bill  of  exceptions.  In 
April,  1912,  all  the  remaining  lots  were  con- 
veyed by  reference  to  said  plan,  the  lots  on 
the  westerly  side  of  Locust  avenue  opposite 
those  conveyed  in  1900  being  described  as 
bonndlng  easterly  on  Locnst  avenue.  This 
deed  contained  the  clause  "together  with  the 
right  of  way  in  and  over  the  streets  or 
avenues  shown  on  said  plan  as  if  the  same 
were  public  highways."  Of  the  lots  so  con- 
veyed the  petitioner  in  May,  1912,  acquired 
lots  17  and  18  on  said  plan,  which  were  de- 
scribed as  bounding  easterly  by  Locust  ave- 
nue, and  the  deed  contains  the  words,  "to- 
gether with  a  right  of  way  in  common  with 
others  so  far  as  we  are  enabled  to  grant  the 
same  in  and  over  the  streets  and  avenues 
shown  on  said  plan,  as  if  the  same  were  pub- 
lic highways."  A  copy  of  said  deed  marked 
"Ehchlbit  D"  is  annexed  to  and  made  a  part 
of  this  bill  of  exceptions.  The  two  lots  thus 
conveyed  were  also  made  subject  to  cer- 
tain restrictions,  among  them  "that  no  part 
of  any  bnlldlng  shall  be  erected  or  placed 
within  fifteen  feet  of  the  line  of  said  Cross- 
man  or  Locust  avenues."  The  petitioner's 
predecessors  therefore  obtained  title  subject 
to  the  restrictions  and  conditions  in  their 
deed  to  the  land  on  both  sides  of  Locust 
avenue. 

The  principal  question  involved  In  the 
registration  is  the  right  of  the  respondent  to 
use  the  land  marked  "Locust  avenue"  as  a 
I'ight  of  way  for  the  benefit  of  his  land.  The 
case  was  heard  upon  the  petition  and  answer 
and  the  record  title  as  shown  by  the  exam- 
iner's report,  and  upon  the  t<ipulation  that 
any  party  might  treat  as  In  evidence  any- 
thing appearing  in  the  examiner's  report,  or 
upon  the  docket  of  the  court.  So  much  of 
the  evidence  as  Is  material  to  the  rights  of 
the  recpondoit  in  the  locns  is  embodied  in 


this  bilL  The  respondent  has  acquired  all 
the  rights  of  his  predecessor  in  title. 

A  copy  of  the  plan  above  referred  to  Is 
Incorporated  In  and  made  a  part  of  this  Irfll 
of  exceptions,  and  is  marked  "Exhibit  A." 
The  deed  by  which  the  petitioner  acquired  lots 
IB,  14,  15,  and  16  on  said  plan  is  also  in- 
corporated in  and  made  a  part  of  this  blU  of 
exceptions,  and  is  hereto  annexed,  marked 
"Exhibit  B."  The  deed  by  which  the  respond- 
ent acquired  his  land  is  also  indorporated 
in  and  made  a  part  of  this  bill  of  exceptions, 
and  annexed  hereto,  marked  "Exhibit  B." 
The  decision  of  the  land  court  is  incorporated 
in  and  made  a  part  of  this  bill  of  exceptions 
and  is  hereto  annexed,  marked  "Exhibit  F." 
The  court  held  as  appears  from  said  deci- 
sion tliat  the  respondent  had  no  right  in  or 
over  any 'of  the  way  marked  Locust  avenue, 
and  ordered  that  a  decree  issue,  registering 
the  title  of  the  petitioners  accordingly.  To 
this  ruling  the  respondent  seasonably  alleged 
an  exception,  and  now  prays  that  this  bUl  of 
exceptions  be  allowed.    - 

The  plan  or  plat  recorded  by  the  predeces- 
sor In  title  of  parties  follows: 
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TraQ  ft  Wier  and  Jobs  M.  (yDonoghne,  all 
of  lAmtU,  for  petitioner. 

Starr  Parsons,  H,  Aatdey  Bowen,  and  Cbaa 
D.  O.  Moore,  all  of  Lonm,  for  respondent 
Ebenezer  O.  Xouns. 

BRALET,  J.  It  appears  tiiat  Samuel  F. 
CroBsman,  havlDg  acquired  the  ownership  of 
nine  acres  of  land,  caused  a  plan  to  be  pre- 
pared dividing  the  tract  Into  lots  numbered 
consecutively  from  one  to  forty  with  pro- 
posed avenues  or  streets  which  connected 
with  Humphrey  street  a  public  way.  The 
plan  was  recorded  in  the  registry  of  deeds, 
and  by  mesne  conveyance  the  petitioner  has 
become  the  owner  of  lots  13,  14,  15,  16,  17. 
and  18,  while  the  respondent  Toung  owns  lots 
numbered  30  to  40,  inclusive.  By  the  first 
deed  in  1900  Grossman  conveyed  to  one 
Bntwlstle  the  petitioner's  predecessor  in  title 
lots  13,  14, 15  and  16.  The  exact  wording  of 
the  grant  does  not  appear.  We  assume  on 
the  record  that  the  description  in  the  deed 
to  the  petitioner  is  the  same  as  In  the  deed 
of  Grossman  to  Entwistle.  The  premises  are 
described  by  metes  and  bounds  as  one  Indi- 
visible tract,  giving  the  northwesterly  boun- 
dary as  "Locust  street  or  avenue  so  called," 
after  which  follow  the  words,  "Being  lots 
13, 14,  15  and  16  on  a  plan  of  land  drawn  for 
Samuel  F.  Grossman  •  •  •  and  recorded 
with  Essex  County  (South  District)  Deeds, 
Book  1468,  page  600."  By  deed  dated  August 
6,  1907,  the  respondent  Young,  acquired  title 
from  one  Linnlhan  to  whom  the  land  had 
been  conveyed  November  21, 1906.  This  deed 
also  described  the  premises  as  one  parcel, 
beginning  "at  the  most  westerly  corner  there- 
of at  the  point  in  the  northeasterly  boundary 
line  of  land  •  *  *  where  the  southeaster- 
ly side  line  of  Maple  avenue  as  shown  on  a 
plan  of  lots  owned  by  S.  F.  Grossman 
*  •  •  and  recorded  •  •  •  would  in- 
tersect said  boundary  line  if  continued  in  a 
straight  line,"  and  after  giving  the  courses 
and  distances  the  description  is  followed  by 
this  sentence,  "Together  with  the  right  to 
use  said  Maple  avenue  and  Grossman  avenue 
as  shown  on  said  plan  for  street  purposes  in 
common  with  others."  The  petitioner  May 
22,  1912,  gained  title  to  lots  17  and  18  under 
a  deed  which  describes  the  parcel  as  bounded 
"northeasterly  by  Grossman  avenue  one  hun- 
dred  and  twenty  feet,  southeasterly  by  Lo- 
cust avenue  one  hundred  thirty-five  &  ^'/loo 
feet ;  southwesterly  by  lots  38  and  39  on  a  plan 
of  land  hereinafter  menti(»ied,  one  hundred 
and  twenty  feet,  and  northwesterly  by  lot  19 
on  said  plan,  one  hupdred  thirty-five  and 
^•/loo  feet,  txdng  lots  numbered  17  and  18  on 
a  plan  of  this  and  other  lots  •  •  •  togeth- 
er with  a  right  of  way  in  common  with 
others  so  far  as  we  are  enab],ed  to  grant 
the  same  in  and  over  the  streets  and  avenues 
diown  on  said  plan  as  if  the  same  were 
public   highways.    •    •    •      Said    premises 


are  conveyed  subject  to  the  following  re< 
strictlons  which  shall  remain  in  force  for 
twenty  years  from  the  date  hereof,  viz.:  No 
building  shall  be  erected  or  placed  on  either 
of  said  lots  costing  less  than  three  thousand 
dollars.  Said  premises  shall  be  used  for  a 
dwelling  only.  No  three  tenement  house  or  a 
bouse  to  be  occupied  by  three  families  or  any 
house  known  as  a  three  tenement  bouse  shall 
be  erected  or  placed  on  the  granted  premises, 
and  no  part  of  any  building  shall  be  erected 
or  placed  within  fifteen  feet  of  the  line  of 
said  Grossman  or  Locust  avenues  except  the 
steps  may  extend  within  said  restricted 
space." 

[1-4]  While  the  description  in  the  peU- 
tion  for  registration  consolidates  the  descrip- 
tions as  if  lots  13,  14,  15,  16,  17  and  18  con- 
stituted an  entire  tract  which  never  had 
been  divided  as  shown  by  the  plan,  the  peti- 
tioner who  claims  under  Samuel  F.  Cross- 
man,  being  bound  by  the  recitals  in  her  deeds, 
is  estopped  on  ber  own  title  from  contending 
that  so  much  of  Locust  avenue  as  lies  with- 
in the  description  of  the  deed  of  May  12, 
1912,  has  been  extinguished  as  to  other  lot 
owners  who  have  acquired  appurtenant  rights 
to  use  the  avenue.  Downey  v.  Hood,  203 
Mass.  4,  10,  89  N.  E.  24,  and  cases  there 
cited.  But  this  well  settled  rule  where  the 
sale  is  by  a  plan  which  by  reference  is  in- 
corporated in  the  grant  does  not  control  when 
it  appears  from  the  deed  and  the  attendant 
circumstances  that  the  parties  did  not  Im- 
pliedly intend  the  grant  to  include  all  of  the 
proposed  ways.  Atty.  Genl.  v.  Whitney,  187 
Mass.  460,  455.  The  description  in  the  deed 
under  which  the  respondent  claims  undoubt- 
edly conveys  as  if  they  were  one  parcel,  not 
only  lots  30  and  40,  but  also  the  fee  In  Wal- 
nut avenue  and  in  the  westerly  half  of  Lo- 
cust avenue.  The  fee  having  passed,  the  re- 
spondent, subject  to  the  prior  rights,  if  any, 
of  other  lot  owners,  could  use  those  proposed 
ways  for  the  benefit  of  his  own  estate  as  he 
might  determine.  The  land,  however,  Is 
conveyed  as  stated  in  the  decision  of  the 
trial  court  "as  a  solid  tract  without  any  refer- 
ence to 'the  lot  numbers  on  the  plan,"  the 
northerly  boundary  being  described  as  "run- 
ning across  land  marked  Locust  avenue." 
And  immediately  following  the  description 
and  constituting  part  of  the  grant  are  the 
words  previously  quoted,  "together  with  the 
right  to  use  said  Maple  and  Grossman  ave- 
nues as  shown  on  said  plan  for  street  purposes 
in  common  with  others."  It  is  true,  but 
quite  beside  the  point,  that  no  change  ap- 
pears of  record  in  the  plan  as  originally 
drafted.  The  parties,  of  course,  could  enter 
into  any  bargain  they  wished  to  make.  The 
evidence  warranted  a  finding  that,  the  par- 
pose  of  this  conveyance  was  not  to  follow 
but  to  abandon  the  layout  of  the  plan  and 
the  purchase  could  be  made,  under  terms 
which,  while  passing  the  fee  In  Walnut  ave- 
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nue  and  that  part  of  Locnst  avenne,  conferred 
no  easement  In  the  remainder  of  Locust 
avenue.  The  Intention  of  the  parties  In  so 
far  as  consistent  with  legal  rules  of  construc- 
tion goyerns.  Bott  v.  Burnell,  11  Mass.  163, 
16T;  AUen  v.  Holton,  20  Pick.  458;  Hobart 
y.  Towle,  220  Mass.  293,  107  N,  BJ.  954;  Cool- 
Idge  V.  Dexter,  129  Mass.  167;  Taft  v.  Emery, 
174  Mass.  332,  334,  54  N.  E.  864.  We  are 
accordingly  of  opinion  that  the  judge  cor- 
rectly ruled  that  the  respondent's  grant  in- 
cluded only  Maple  and  Grossman  avenues, 
and  that  he  had  acquired  no  right  of  passage 
In  or  over  Locust  avenue  from  his  easterly 
line  to  Grossman  avenue.  Light  v.  Goddard, 
il  Allen,  6,  8;  Regan  ▼.  Boston  Gas  Light 
Co.,  137  Mass.  37;  Pearson  v.  Allen,  151  Mass. 
79,  23  N.  E.  731,  21  Am.  St  Rep.  428. 
Exceptions  overruled. 


(233  Mass.  223) 

HORSE  et  al.  v.  STOBER  et  al 

(Supreme  Judicial  Gourt  of  Massachusetts. 
Suffollc.    June  23,  1919.) 

1.  Vbndos  and  Pdbchaseb  «=3l30(2)— Mab- 

KETABLE     TiTU!— SHOWINO     TiTUi     DEHORS 

Record. 
A  title  not  goiod  on  the  record  may  be  shown 
by  oral   or  other  evidence  outside   the   record 
to  be  marketable  beyond  any  reasonable  doubt. 

2.  GouBTS  «=>90{4)— CoNSTBUcnoN  of  Fed- 
KBAi.  Act  bt  State  Coubt— Subsequent 
Acceptance. 

Construction  of  an  Act  of  Congress  by  the 
Supreme  Judicial  Court  in  a  prior  case  must 
be  accepted  as  sound  by  the  court,  in  the  ab- 
sence of  a  contrary  decision  by  tiie  Supreme 
Gotart  of  the  United  SUtes. 

3.  Abut  and  Natt  «=>34  —  Mobtoaoes  — 

FOBECLOBUBE— SOLDIXBS    AND    SAILOBS    RX- 

UKB  Act. 
Under  act  of  Congress  approved  March  8, 
1918,  Soldiers  and  Sailors  Relief  Act,  {  302 
(U.  S.  Comp.  St  1018,  S  3078^  ff),  the  safe 
course  for  the  mortgagee  of  property  in  which 
a  person  in  the  military  service  of  the  United 
States  owns  any  interest  legal  or  equitable,  is 
to  foreclose  under  the  order  of  a  court  of  eq- 
uity, for  it  is  only  by  pursuing  such  course 
that  be  gets  a  record  title  not  opm  to  attadc 
under  the  act 

4.  Abut  and  Navy  ie=>34^MoRTOAOE  Pobe- 
Closube  —  Soldiers  and  Sailors  Relief 
Act— Burden  of  Proof. 

A  mortgagee  who  foreclosed  under  power  of 
sale  without  an  order  of  the  court  during  the 
time  specified  in  the  act  of  Congress  of  March 
8,  1918,  Soldiers  and  Sailors  Relief  Act  {  302 
(U.  S.  Comp.  St  1918,  |  3078^0),  assumes 
a  heavy  burden  of  proof  when  be  undertalces  to 
enforce  specific  performance  of  his  agreement 
to  convey  by  good  title  the  land  so  foreclosed, 
but  it  is  not  a  burden  of  proof  incapable  as  a 
matter  of  law  of  being  sustained  by  shovring 


that  in  point  of  fact  no  person  in  the  mOitaiy 
service  of  the  United  States  bad  an  interest 
in  the  land  covered  by  the  mortgage. 

6.  Abiiy  and  Navt  €=»34 — Foreclosure  or 
MoRiQAGK  —  Good  Title  —  Question  or 
Fact. 

In  suit  for  specific  performance  of  a  contract 
to  buy  premises  title  to  which  was  secured  bf 
plaintiffs  as  mortgagees  through  a  mortgage 
foreclosure,  the  question  whether  a  person  in 
the  military  service  of  the  United  States  had 
any  interest  in  the  premises,  so  that  the  fore- 
closure under  power  of  sale  and  not  by  order 
of  court  was  invalid  as  to  such  person  under 
the  act  of  Congress  of  March  8,  1918,  Soldiers 
and  Sailors  Relief  Act  i  302  (U.  S.  Comp.  St 
1918,  §  3078^ff),  thus  keephig  plaintiffs  from 
conveying  good  title,  was  one  of  fact  and  not 
of  law. 

Case  Reserved  from  Supreme  Judicial 
Court  Suffolk  County. 

Suit  by  Robert  M.  Morse  and  Angustoa 
P.  Lorlng,  trustees  under  the  will  of  Ben- 
jamin Adams,  against  William  J.  Stober 
and  others.  On  reservation  by  a  single  Jus- 
tice of  the  Supreme  Judicial  Court  for  the 
determination  of  the  full  court  Case  order- 
ed to  stand  for  hearing. 

Charles  S.  Rackemann  and  John  Noble^ 
both  of  Boston,  for  plaintiffs. 

John  D.  Graham  and  George  A.  Sawyer, 
both  of  Boston,  for  respondents. 

RUGG,  O.  J.  This  Is  a  suit  in  equity 
praying  for  the  specific  performance  of  an 
agreement  to  buy  real  estate.  The  question 
is  whether  the  plaintiffs  are  able  to  conveT 
"a  good  and  clear  title  thereto  free  from  aU 
incumbrances"  except  certain  taxes  and  par- 
ty wall  agreements.  The  pertinent  facts  are 
that  the  plaintiffs,  being  the  holders  of  a 
first  mortgage  in  the  common  form  contain- 
ing the  statutory  cwiditlons  and  the  stat- 
utory power  of  sale  created  by  St.  1912,  c 
502,  made  entry  in  due  form  to  foreclose 
the  mortgage  on  August  6,  1918,  certificate 
whereof  was  seasonably  recorded,  and  with- 
out order  of  court  sold  the  premises  in  ac- 
cordance with  the  power  at  public  auction 
on  September  4,  1918,  all  for  breach  of  the 
condition  of  the  mortgage,  and  became  them- 
selves the  purchasers  at  the  foreclosure  sale. 
Deed  in  usual  form  was  executed  and  record- 
ed. Contract  of  sale  was  thereafter  made 
between  the  plaintiffs  and  the  defendants 
Holdsworth  and  Farrlngton.  The  latter  re- 
fuse to  carry  out  the  contract  and  accept 
the  deed  on  the  ground  that  the  foreclosure 
was  not  made  in  pursuance  of  an  order  of 
court  as  provided  by  section  802  (3),  dtap- 
ter  20,  of  act  of  Congress  approved  March 
8,  1918  (40  U.  S.  Stats,  at  Large,  444  [U.  S. 
Comp.  St  1918,  {  3078%ff]),  known  as  the 
Soldiers  and  Sailors  Relief  Act  * 

The  aflldavlt  of  sale  made  and  filed  in 
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vncordaitce  "wltb  the  power  of  sale  set  fortb 
tbat  the  owner  of  the  eguity  of  redemption 
was  not  In  the  military  serrice  of  the  United 
States.  Three  persons,  being  all  whose 
names  appear  of  record  as  having  had  an 
Interest  In  the  premises  in  question  since 
Angnst  1915,  a  date  antecedent  to  the  entry 
of  the  United  States  into  the  great  war,  are 
Joined  as  defendants  and  it  is  alleged  that 
no  persons  other  than  these  have  any  legal 
or  equitable  Interest  In  the  premises.  The 
hHI  has  been  taken  for  confessed  against 
one  of  these  three  defendants,  and  the  other 
two  have  answered  that  they  have  never 
been  in  the  military  service  of  the  United 
States  and  have  no  Interest  in  the  premises. 
The  answer  of  the  defendants  Holdsworth 
and  Farrlngton  admits  all  the  allegations  of 
fact  in  the  bill  and  that,  according  to  their 
information  and  belief,  no  party  interested 
in  said  premises  was  In  the  military  service 
of  the  United  States  as  defined  in  said  act 
,of  Congress;  but  it  avers  that  because  the 
power  of  sale  to  foreclose  the  mortgage  was 
not  exercised  under  and  by  authority  of  a 
court  as  required  by  said  act  of  Congress, 
the  plaintUC  cannot  give  a  good  and  suf- 
ficient title  to  the  premises  and  that  there- 
fore specific  performance  of  the  agreement 
ought  not  to  be  enforced. 

[1]  The  meaning  of  a  good  and  clear  and 
sufficient  title  is  settled  In  this  common- 
wealth by  repeated  decisions.  It  was  said 
by  Knowlton,  J.,  In  Conley  v.  Finn,  171  Mass. 
70,  at  72,  BO  N.  B.  460,  461  (68  Am.  St 
Rep.  399).  summarizing  the  effect  of  numer- 
ous earlier  cases  there  collected: 

"The  general  rule  is,  that,  in  order  to  main- 
tain a  suit  for  specific  performance  against  a 
purchaser  of  real  estate^  the  plaintiff  must  show 
that  the  title  is  good  beyond  a  reasonable  doubt. 
*  *  *  But  the  mere  possibility  or  suspicion 
of  a  defect  Is  not  enough  to  relieve  a  purchaser 
from  liability  under  bis  contract.  •  •  •  In 
First  African  Methodist  Episcopal  Society  v. 
Brown,  147  Mass.  296,  298  [17  X.  B.  549],  Mr. 
Justice  Devens  says  of  the  doubt  which  will 
relieve  a  purchaser  of  real  estate  from  his  ob- 
ligation spedfically  to  perform  his  contract, 
that  it  'must  be  reasonable,  and  such  as  would 
cause  a  pmdent  man  to  panse  and  hesitate  be- 
fore investing  liis  money.  It  would  be  seldom 
that  a  case  could  occur  where  some  state  of 
facts  might  not  be.  imagined  which,  if  it  ex- 
isted, would  defeat  a  title,  when  questions  as 
to  the  validity  of  a  title  are  settled  beyond 
reasonable  doubt,  although  there  may  be  still 
the  possibility  of  a  defect,  such  mere  possibility 
will  not  exempt  one  from  his  liability  to  com- 
plete the  purchase  be  has  made.  *  *  *  It 
would  be  often  practically  impossible  for  a 
party  to  negative  all  objections  which  might 
be  imagined,  and  which,  if  they  existed,  would 
defeat  his  title."* 

In  dose  T.  Martin,  208  Mass.  237,  at  238, 
94  N.  B.  888,  889,  it  was  said: 

"When  the  defendant  insisted  upon  a  title 
which  the  attorney  could  absolutely  guaraqtee 


never  would  cause  him  trouble,  he  asked  for  a 
better  title  than  equity  requires  a  purchaser  to 
accept  A  title  which  is  good  beyond  a  rea- 
sonable doubt  is  a  title  which  equity  requires  a 
purchaser  to  take."  Foster,  Hall  &  Adams  Co. 
T.  Saylea,  213  Mass.  319,  321,  100  N.  E.  644. 

In  the  application  of  these  principles  It 
has  beoi  held  that  a  defect  in  title  which 
had  been  cured  by  disseisin  might  be 
found  good  and  marketable  (Aroian  v.  Fair- 
banks, 216  Mass.  215,  103  N.  E.  629),  and 
that  the  condition  of  a  bond,  secured  by 
mortgage,  although  undischarged  of  record, 
had  been  fully  performed  (Shanahan  v. 
Chandler,  218  Mass.  441,  105  N.  B.  1002). 
A  title  not  good  on  the  record  thus  may  be 
shown  by  oral  or  other  evidence  outside  the 
record  to  be  marketable  beyond  any  reason- 
able doubt  so  that  specific  performance  of 
a  contract  for  conveyance  will  be  enforced 
in  equity.  The  contract  here  in  suit  did  not 
call  for  a  title  clear  and  perfect  on  the  rec- 
ord of  the  registry  of  deeds.  The  rights  of 
the  parties  to  the  suit  now  at  bar  must  be 
determined  according  to  these  well-settled 
principles. 

The  act  Of  Congress  does  not  require  in 
terms  that  all  mortgages  upon  real  estate 
be  foreclosed  imder  order  of  court  Grave 
constitutional  questions  might  lie  in  the  way 
of  an  act  of  such  sweep.  It  does  provide  that 
"no  sale  under  a  power  of  sale"  to  enforce 
an  obligation  originating  prior  to  the  date 
of  the  approval  of  the  act  of  Congress, 
"and  secured  by  mortgage  •  •  •  upon 
real  or  personal  property  owned  by  a  per- 
son in  the  military  service  [as  defined  in 
the  act]  at  the  commencement  of  the  period 
of  the  military  service  and  still  so  owned  by  . 
him,"  "shall  be  valid  if  made  during  the 
period  of  militaiy  service  or  within  three 
months  thereafter,  unless  upon  an  order  of 
sale  iireviously  granted  by  the  court  and  a 
return  thereto  made  and  approved  by  the 
court."     (U.  S.  Comp.  St  1918,  |  3078^flf). 

[2,  3]  It  was  held  in  Hoffman  v.  Charles- 
town  Five  Cents  Savings  Bank,  231  Mass. 
324,  121  N.  B.  16,  decided  last  November, 
that  the  act  of  Congress  applies  to  equitable 
as  well  as  legal  interests  constituting  prop- 
erty in  real  estate  and  owned  by  a  person 
in  mUitary  service,  without  limitation  as 
to  use  or  amount  whether  known  to  the 
mortgagee  or  not,  and  whether  appearing  of 
record  or  not  The  act  of  Congress  in  this 
regard  takes  no  accoimt  of  our  statutes  as 
to  registration  of  deeds.  The  foreclosure 
of  a  mortgage  by  sale,  under  a  power  of 
sale  affecting  any  such  property  right  of 
a  person  in  -  military  service,  is  forbidden 
by  the  act  unless  made  under  order  of  court 
as  ther^n  provided.  It  further  was  said 
in  that  opinion: 

"Clause  8  of  section  802  was  enacted  to  se- 
cure to  every  peison  In  the  military  service  of 
the  United  States  who  owns  property  subject 
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to  a  mortsa^  wltUn  the  act  the  relief  to  vMch 
ke  Is  entitled  under  the  act.  The  defendant 
has  urged  against  this  construction  of  the  sec- 
tion that  if  that  be,  the  true  construction  of  it 
the  reanlt  is  that  until  the  termination  of  the 
time  specified  in  the  act  no  mortgage  can  be 
foreclosed  by  any  mortgagee  except  under  an 
order  of  court  and  it  cannot  be  that  that  was 
the  intention  of  Congress.  We  are  of  opinion 
that  tiiis  is  the  result  of  the  true  construc- 
tion of  the  act,  for  in  that  vay  alone  can  a 
mortgagee  be  certain  that  the  foreclosure  of  his 
mortgage  will  not  be  made  in  violation  of  the 
act.  We  are  of  opinion  that  since  this  is  the 
result  of  the  true  construction  of  the  act  this 
must  be  taken  to  have  been  the  intention  of 
Congress." 


This  constmctlon  of  the  act  of  Congress 
(In  the  absence  of  a  contrary  decision  by 
the  Supreme  Court  of  the  United  States) 
must  be  accepted  as  sonnd.  It  does  not 
mean,  however,  that  in  all  cases  it  Is  and 
must  be  imiXMsible  to  satisfy  a  court  of 
equity  beyond  a  reasonable  doubt  that  no 
person  In  the  military  service  of  the  United 
States  had  any  interest  in  the  property  sub- 
ject to  the  mortgage  which  has  been  fore- 
closed. The  meaning  of  the  decision  in  Her- 
man T.  Charlestown  Five  Cents  Savings 
Bank  Is  that  the  safe  course  for  the  mort- 
gagee is  to  foreclose  his  mortgage  under  the 
order  of  a  court  of  equity.  It  Is  only  by 
pursuing  that 'course  that  he  gets  a  record 
title  not  open  to  successful  atta<&  under 
the  said  act  of  Congress,  and  therefore  In 
that  way  alone  can  he  be  certain  that  the 
foreclosure  of  bis  mortgage  will  not  be 
made  in  violation  of  that  act  of  Congress. 
But  It  is  not  a  proposition  unprovable  in 
the  nature  of  tilings  or  practically  Impos- 
sible to  show  beyond  doubt  In  a  court  of 
equity  that  no  person  In  the  military  service 
of  the  United  States  had  an  interest  In  the 
premises  described  in  a  mortgage  fore- 
closed without  order  of  court 

[4]  A  mortgagee  who  forecloses  his  mort- 
gage under  the  power  of  sale  therein  con- 
tained, without  an  order  of  court  during 
the  time  specified  in  said  chapter  20  of  the 
act  of  Congress,  known  as  the  Soldiers  and 
Sailors  Belief  Act,  assumes  a  heavy  burden 
of  proof  when  he  undertakes  to  enforce 
specific  performance  of  his  agreement  to 
convey  by  good  title  the  land  so  foreclosed. 
But  it  is  not  a  burden  of  proof  incapable 
of  being  sustained  as  matter  of  law.  Circum- 
stances attendant  upon  the  history  of  a  par- 
ticular title  and  Its  record  owners  may  be 
such  as  to  exclude  every  ratlcmal  hypothesis 
compatible  with  the  notion  that  a  person 
In  th^  military  service  of  the' United  States 
has  an  interest  in  it  likely  to  be  affected 
by  the  foreclosure.  Evidence  may  make  it 
clear  beyond  a  reasonable  doubt  that  no  such 
person  has  any  Interest  in  specified  real 
estate.    The  allegations  of  the  present  bUI, 


to  tbe  effect  that  no  person  In  tbB  milltaxjr 
service  of  tbe  United  States  has  an  Inter- 
est In  the  premises,  in  the  nature  of  thing* 
is  or  may  be  susceptible  of  legal  proof. 

[I]  The  questicHi,  whether  in  truth  a 
person  in  the  military  service  of  the  United 
States  had  any  Interest  in  tbe  premise* 
whldi  are  the  subject  of  tbe  preaeat  suit; 
was  one  of  fact  and  not  of  law.  Shanaban 
V.  Chandler,  218  Mass.  441,  443,  444.  lOefr 
N.  E.  1002.  Its  decision  depends  iq>on  tbe 
hearing  and  w^ghlng  of  evidence.  No  evi- 
dence has  been  p^sented.  The  case  Is  re- 
served merely  upon  the  bill  and  answer.  It 
follows  tbht  the  case  must  stand  for  bear- 
ing. If  tbe  plaintiffs  succeed  In  maintain- 
ing the  burden  of  proof  and  demonstrating' 
to  the  satisfaction  of  the  court  that  no 
person  in  tbe  military  service  had  any  in- 
terest in  the  property  according  to  tbe 
principles  heretofore  stated,  then  they  will 
be  entitled  to  a  decree.  Otherwise,  the  bilY 
must  be  dismissed. 

Case  to  stand  for  bearing. 


(283  Ham.  S3S> 
LAMB  T.   JORDAN  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  26,  1919.) 

1.  Wnis  «=s>551  —  CoNsrauorioK  —  Bequist 
TO  Childrbn  or  Dkceaseo  Bknkhoiabt. 

Under  a  will  giving  in  trust  for  testator's 
two  grandchildren,  sons  of  his  deceased  son,  a 
sum  equal  to  the  amount  such  deceased  sod 
would  have  received  if  he  had  been  living  at 
testator's  death,  the  grandchildren  were  pat 
in  the  place  of  their  father  as  beneficiary  so- 
far  as  concerned  the  amount  of  their  benefit 
subject  to  tbe  conditions  of  the  will  as  to  sor- 
vivorship  and  trust. 

2.  Wnxs  «S96S4— Construction— Shabb  ir 
RxBiDus  BT  Dkvisees  on  Condition. 

A  will,  giving  testator's  grandson  and 
granddaughter,  children  of  a  deceased  daughter 
$500  each  on  the  expressed  condition  that  they 
should  not  contest  the  will,  excluded  sucb- 
grandchildren  from  sharing  in  the  residuary  es- 
tate. 

3.  Wnxs  4t=>627  — CoNStBtronoN— SaAUe  iif 
Residds  of  Estate. 

'  Under  a  will  giving  all  the  rest,  residue,  and 
remainder  of  testator's  estate  to  his  children, 
share  and  share  alike,  children  of  deceased 
children  to  take  by  right  of  representation  sub- 
ject to  the  oondldons  previously  set  forth,  fonr 
children'  of  testator's  deceased  son  and  daughter, 
previously  provided  for,  Aeld  not  entitled  to 
share  in  the  residue  of  the  estate. 

4.  Wnxs  «=»470— OoNSTBUonoN  as  Unit. 

A  will  should  be  read  as  a  unit,  and  all  its 
clauses  harmonized  each  with  the  other,  so  as 
to  constitute  a  rational  entity  so  far  as  is  oon- 
sistent  with  the  words  used. 
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6.  Wn-M  99^9  ^  COWBTBUorron  —  IJAs- 

eUAQE. 

Testator'*  ozniwion  to  express  his  fntention 
cannot  be  supplied  by  conjecture,  bat  if  the 
whole  will  convinces  that  testator  most  have 
intended  a  gift  of  an  interest  not.  expressly  be- 
queathed, or  must  have  denied  a  benefaction 
not  manifested  by  apt  phrase,  the  court  must 
supply  the  defect  by  implication. 

«.  WniB   «=3488  —  IHTBSTION  —  EXTBIIfBIO 

Evidence. 
Extrinsic  evidence  to  show  testator's  intent 
and  to  explain  the  will  was  inadmissible,  where 
there  is  no  uncertainty  or  ambiguity. 

Appeal  from  Supreme  Jodicial  Court ;  Snt- 
tolk  CoDDty. 

Petition  for  constmctlon  of  the  will  of  Wil- 
liam McKle  by  Ethel  B.  Lamb  against  Robert 
F.  Jordan  and  another,  executors,  and  others. 
From  the  decree,  defendants  appeaL  Re- 
versed, and  decree  ordered  entered. 

B.  H.  Sherman,  of  Boston,  for  appellants. 
John  S.  C.  Nicholls  and  WiUiam  W.  Biak, 
t>oth  of  Boston,  for  appellee. 

RTJGO,  0.  J.  This  petition  calls  for  the 
construction  of  the  will  of  ■William  McKle, 
late  of  Boston.  The  testator  was  a  widower 
abont  seventy-flve  years  old  at  the  time  of  Its 
execution.  His  prospective  heirs  were  two 
grandchildren,  William  and  Edward  McKIe, 
minor  children  of  his  deceased  son,  Eldred, 
two  other  grandchildren,  William  F.  and 
Ethel  B.  Rome,  then  aged  respectively  abont 
twenty-flve  and  twenty  years,  children  of  his 
deceased  daughter  Belle,  and  fonr  daughters, 
one  a  spinster,  one  a  widow,  and  two  married. 
These  persons  all  survived  him,  are  benefi- 
ciaries under  the  will,  and  are  parties  hereto. 
The  will  contains  ebt  clauses.  The  first  re- 
lates to  the  payment  of  debts  and  the  last 
nominates  executors.  These  have  no  pertln- 
enc]^  to  the  present  litigation  and  need  not  be 
considered  further.  The  controversy  la  con- 
fined to  the  other  fonr  clauses,  which  are  in 
these  words: 

"Second.  To  my  grandson  William  H.  Some, 
Jr.  five  hundred  dollars  upon  the  expressed 
condition  that  he  shall  not  contest  this  will. 
If  he  does  contest  then  he  takes  nothing.  Third. 
To  my  granddaughter,  Ethel  B.  Rome,  five 
hundred  dollars  upon  the  expressed  condition 
that  she  does  not  -  contest  this  will.  If  she 
does  contest  then  she  takes  nothing.  Fourth. 
To  Robert  F.  Jordan  and  Millie  W.  McKie  in 
trust  for  my  grandchildren,  sons  of  my  deceased 
son  Eldred  E.  McKle,  a  sum  equal  to  the 
amount  that  my  said  son  would  have  received 
had  he  been  living  at  the  time  of  my  death,  the 
income  or  whatever  part  thereof  that  said 
trustees  shall  deem  necessary,  to  be  paid  said 
children  in  equal  part,  and  said  principal  to 
be  paid  to  the  said  children  as  they  arrive  at  the 
age  of  thirty  five.  In  the  event  of  either  of 
them  dying  before  reaching  said  age,  and  not 


having  married,  then  his  part  shall  go  to  tiie 
survivor.  Blfth.  All  the  rest,  residue  and  re- 
mainder of  all  my  estate,  real,  'personal  and 
mixed,  I  give,  devise  and  bequeath  to  my  chil- 
dren share  and  share  alike,  the  children  of  my 
deceased  children  to  take  by  right  of  represen- 
tation, subject  to  tiite  conditions  heretofore  set 
forth." 

The  Rome  grandchildren  -  did  not  contest 
the  will. 

Clauses  second  and  third,  considered  by 
themselves,  are  plain.  Each  gives  a  definite 
legacy  of  $500  upon  the  explicit  prerequisite 
that  the  legatee  shall  not  contest  the  will. 
Otherwise  such  legatee  Is  to  take  nothing  un- 
der the  will.  Each  of  these  clanses  Is  com- 
plete in  Itself.  Each  has  the  appearance  of 
finality.  Commonly  a  devise  or  legacy  upon 
condition  that  the  benefidary  shall  not  con- 
test the  will  Is  the  full  expression  of  testa- 
mentary bounty. 

[1]  The  meaning  of  clause  fourth  Is  not 
doubtful.  Its  rational  purport  Is  to  put  the 
two  McKie  granddiUdren  In  the  place  of 
their  father  so  far  as  concerns  the  total 
amoimt  for  their  benefit,  but  to  give  It  In 
trust  with  right  of  survivorship  In  case  of  the 
death  of  either  unmarried  before  reaching 
the  age  of  thirty-five  years.  It  Is  to  be  ob- 
served that  this  clause  does  not  say  that 
these  grandchildren  are  to  receive  the  share 
which  their  father  would  have  received  had 
he  survived  the  testator  and  the  latter  had 
died  Intestate.  Its  terms  are  that  there  ahall 
be  given  to  trustees  '*a  sum  equal  to  the 
amount  that  my  son  would  have  received  bad 
he  been  living  at  the  time  of  my  death." 
That  amount  is  not  determined  by  the  share 
he  would  have  received  in  the  event  of  intes- 
tacy of  his  father.  It  Is  determined  by  the 
amount  which  would  have  come  to  him  under 
the  will.  That  this  Is  its  meaning  is  made 
clear  from  the  following  clause  fifth.  This  is 
a  residuary  clause  in  which  no.  peraim  ia 
named  but  In  wlilch  the  beneficiaries  are  In- 
dicated by  reference  to  classes  of  relatives. 
Manifestly  all  his  children  living  at  the  time 
of  the  testator's  death  are  Indnded.  If  his 
son  Eldred  had  been  living,  of  course  he  also 
would  have  been  included  within  the  scope  of 
the  words  used.  Since  he  had  died  previous- 
ly, his  share  is  to  go  to  his  two  children  by 
right  of  representation.  However,  It  does  not 
go  to  them  as  a  free  and  absolnte  gift,  be- 
cause it  Is  "subject  to  the  conditions  hereto- 
fore set  forth,"  that  Is  to  say,  the  conditions 
as  to  survivorship  and  trust  which  are  con- 
tained In  clause  fourth.  While  these  perhaps 
are  not  conditions  in  the  narrowest  and  most 
technical  sense,  they  are  limitations  upon  full 
enjoyment  and  fii  a  general  and  popular  sig- 
nification may  properly  be  described  as  con- 
ditions. Any  other  construction  would  in- 
volve dving  to  the  McKle  children  a  double 
share  In  the  grandfather's  estate  to  the  det- 
riment of  his  own  surviving  children,  a  re- 
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aolt  not  natmally  to  be  readied  without  nn- 
amblgaous  expression  of  purpose. 

[t]  The  Borne  grandchildren  are  excluded 
from  sharing  In  the  residue  for  two  reasons: 
(1)  In  the  first  place  the  natural  Inference 
from  the  form  of  words  used  in  clauses  sec- 
ond and  third  Is  that  the  legacy  givea  In  each 
of  these  clauses  Is  the  complete  expression  of 
the  design  of  the  testator  for  the  benefit  of 
these  legatees.  When  a  testator  makes  a 
gift  to  one  of  his  next  of  kin  on  the  express 
condition  that  he  sliall  receive  nothing  if  he 
publishes  his  disappointment  by  making  con- 
test as  to  the  Talldity  of  the  will,  that  usual- 
ly is  a  full  and  consummated  statement  o:^ 
testamentary  purpose.  That  is  the  impres- 
sion conveyed  by  the  words  used  In  clauses 
second  and  third.  (2)  In  the  second  place  this 
Interpretation  is  the  only  one  which  imputes 
Intelligence  to  the  testator  In  phrasing  these 
clauses.  If  the  Rome  grandchildren  are  in- 
cluded among  those  who  are  to  share  In  the 
residue  of  the  estate,  thai  the  five  hundred 
dollars  given  to  each  by  the  second  and  third 
clauses  would  be  a  gift  of  that  sum  more 
than  would  be  received  by  any  other  next  of 
kin  of  equal  degree  or  than  would  be  received 
by  the  Home  grandchildren  If  they  should  con- 
test the  will  successfully.  It  would  be  a 
gratuity  of  five  hundred  dollars  more  than 
they  possibly  could  get  in  any  other  way,  up- 
on the  express  condition  that  each  one  does 
not  ctmtest  the  will.  It  would  be  a  gift  to 
Induce  them  not  to  do  something  which  no 
rational  person  would  think  of  doing.  Such 
a  provision  would  be  without  sense.  It  would 
have  no  foundation  in  reason.  Such  vacuity 
of  mind  cannot  be  attributed  to  the  testator 
unless  tiiere  is  no  escape  from  It 

[S,4]  Clause  fifth  Is  not  couched  in  accn- 
rate  or  felicitous  language.  Its  construction 
is  not  free  from  difllculty.  But  the  necessary 
meaning  seems  to  us  to  be  that  which  we 
have  stated.  By  giving  to  the  words  "subject 
to  the  conditions  heretofore  set  forth"  a  nar- 
rowly constricted  and  somewliat  technical 
constructicHi,  by  unduly  enlarging  the  scope 
of  the  phrase  "the  children  of  my  deceased 


children  to  take  by  right  of  representation'* 
beyond  the  limitations  imposed  by  their  con- 
text, and  by  ignoring  the  normal  inference* 
and  eliding  the  Irresistible  deduction  from 
the  expressions  of  clauses  second  and  third, 
the  conclusion  might  be  reached  that  both 
the  Borne  and  the  McEle  grandchildren  share 
in  the  residue.  But  we  think  that  would  be 
contrary  to  the  Intent  of  the  testator  as  man- 
ifested by  his  whole  will.  That  instrument 
should  be  read  as  a  unit  and  all  Its  clauses 
harmonized  one  with  the  others  so  as  to  con- 
stitute a  rational  entity  ^  far  as  Is  consis- 
tent with  the  words  used. 

[B]  The  decision  of  all  qnestlons  respecting 
the  construction  of  wills  "depends  upon  the 
intention  of  the  testator  as  manifested  by  the 
words  he  has  used,  and  an  omission  to  ex- 
press his  intention  cannot  be  supplied  by  con- 
jectuPB.  But  if  a  reading  of  the  whole  will 
produces  the  conviction  that  the  testator  must 
necessarily  have  Intended  an  Interest  to  be 
given  which  Is  not  bequeathed  by  express  and 
formal  words,"  or  a  benefaction  to  be  denied 
which  Is  not  manifested  by  an  apt  phrase, 
"the  court  must  supply  the  defect  by  implica- 
tion, and  so  mould  the  language  of  the  testa- 
tor as  to  carry  into  effect  as  far  as  possible 
the  intention  which  It  is  of  opinion  that  he 
hatf  on  the  whole  will  sufficiently  declared." 
Metcalf  v.  Framingtiam  Parish,  128  Mass. 
370,  374.  Pols^  V.  Newton,  109  Mass.  450,  85 
N.  B.  674,  16  Ann.  Cas.  139;  Jones  v.  Gane, 
205  Mass.  37,  44,  91  N.  B.  129.  The  applica- 
tion of  that  principle  leads  to  the  conclusion 
whi(A  has  been  stated. 

[I]  EztitDsic  evidence  to  show  the  Intent 
of  the  testator  and  to  explain  the  will  was  in- 
admissible. 

The  result  Is  that  the  decree  Is  reversed 
and  a  decree  Is  to  be  entered  to  the  effect 
that  the  Rome  and  McKle  grandchildren  take 
only  under  clauses  second,  third  and  fourth 
and  are  excluded  from  benefits  under  clause 
fifth.  Costs  as  between  solicitor  and  client 
are  to  be  allowed  out  of  the  estate^  the 
amount  to  be  determined  by  a  single  Justice. 

So  ordered. 
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person,  to  realize  that  plaintiff  probably  did 
not  know  of  ber  peril  as  she  approached  the 
crossing,  was  admissible  under  the  allegation 
of  the  complaint  that  he  knew  she  did  not  know 
her  peril. 


lod.) 

(18S  Ind.  100) 

TBRRE  HAUTE,  I.  &  E.  TRACTION  CO.  ¥. 
STEVENSON.    (No.  23307.)» 

June  27,  1910.) 


(Supreme  Gonrt  of  Indiana. 

1.  RAiLBOiJis  «=9328(11)— IiTJtntiBS  at  Cbobs- 

INO— CONTBISITTOBT    NiaUOKNOB— FAII.UBE 

TO  Look. 

That  plaintiff's  baggy  top  was  np  and  back 
curtain  down  did  not  excuse  ber  for  not  look- 
ing for  an  approaching  interurban  car  before 
going  upon  the  track  at  a  private  crossing. 

2.  Railboads  «=3338— Injubixs  at  CBossma 
—Last  (Jueab  Chawck. 

Where  the  motorman  of  an  interurban  car 
when  500  feet  away  from  a  private  crossing 
•aw  plaintiff's  buggy  approaching  crossing,  and 
knew  plaintiff  had  no  knowledge  of  approach- 
ing car,  but  failed  to  slow  down  or  stop,  and 
struck  the  buggy,  the  motorman  was  guilty  of 
negligence  subjecting  his  company  to  Jiability 
under  the  last  clear  chance  doctrine,  despite 
plaintiff's  contributory  negligence. 

3.  RaIXBOADS  «=>320-rIlTJTmiES  AT  Cbossino 

— Genebal  Dwit  or  Oabz. 
A  special  duty  to  use  due  care  in  favor  of 
one  in  danger  on  a  railroad's  crossing  or  track 
to  the  knowledge  of  the  company's  employ6  aris- 
es only  in  the  case  of  actual  notice  to  the  em- 
ployti  of  the  particular  person's  peril,  though 
a  general  duty  exists  to  use  due  care  for  the 
protection  of  persons  who  may  or  may  not  be 
bi  danger  at  crossing,  but  are  not  known  to  be 
In  danger. 

4.  RAII.BOADS  «=98S8— Injubbes  at  CKOssino 
—Last  Cleab  Chano»— CJontinuing  Con- 

TBIBTTTOBT  NEGUOENCB. 

The  last  clear  chance  doctrine  applies  to 
render  an  interurban  railway  liable  for  injuries 
at  a  crossing  to  plaintiff,  whose  peril  the  motpr- 
man  appreciated,  though  plaintifTs  contrib- 
utory negUgeixce  oontinned  up  to  the  moment 
of  her  injury. 

6.  RAHiBOADS  9=>320— iHJtTBIES  AT  Gbobsino 

—Dxrs  Cabe— Speed  or  Cab. 
When  the  motorman  of  an  interurban  car 
saw  the  horse  of  one  driving  a  buggy  along  a 
parallel  highway,  leaving  the  highway  and  turn- 
ing to  go  on  and  over  a  crossing,  it  became  his 
duty  to  observe  due  care,  an  element  of  which 
was  the  speed  of  the  car. 

6.  Raxcboads  €=>338— IirJUBXEB  at  CBOssiNa 
—Knowledge  of  Pebil— Pboof. 

Plaintiff,  injured  at  an  interurban  railroad's 
crossing  and  diarging  that  the  motorman  of 
the  car  knew  she  had  no  knowledge  of  its  ap- 
proach when  driving  her  buggy  towards  the 
crossing,  need  show  only  such  facts  and  drcum- 
stancea  as  would  have  caused  a  reasonably  pru- 
dent person  to  realize  that  she  probably  did  not 
know  of  her  peril,  and  that  it  would  continue. 

7.  Railroads  «=>346(3)— Injtjbieb  at.  Cbobs- 
mo  — :  Knowlkdoe  or  Motobicar  —  Evi- 

DBHOK. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  in  her  buggy  at  a  crossing,  proof  of 
&cts  aqd  drcnmstances  which  should  have 
caused  the  motorman,  as  a  reasonnhlv  prudent 


&  Rahaoads  «=>348(e)— Irjttbies  at  Cboss- 
nre  —  Knowledge  or  Motobjian  —  Sum- 
OIBNOT  or  Evidence. 
In  an  action  against  an  interurban  railroad 
for  injuries  to  plaintiff  in  her  buggy  at  a  cross- 
ing, evidence  held  sufficient  to  sustain  the  al- 
legation of  the  complaint  that  the  motorman 
of  the  car  knew  in  time  to  stop  or  check  it  that 
the  occupants  of  plaintiff's  buggy  did  not  know 
of  the  car's  approach. 

9.  Appeal  and  Ebbob  9=91048(6)— Habiclebb 
Ebbob— Evidence. 

In  an  action  against  an  interurban  railroad 
for  -injuries  at  its  crossing  to  plaintiff  in  her 
huggy,  sustaining  objection  by  plaintiff  to  a 
question  asked  of  plaintiff's  witness,  a  motor- 
man,  on  cross-examination,  held  harmless  to  de- 
fendant, which  could  have  avoided  the  harm, 
if  any,  by  adopting  the  witness  or  calling  him 
in  defense. 

10.  Evidence  €=9554— Answxb  or  Medioai, 

BZFEBIV- SPBOULA^nOR. 

In  an  action  for  personal  injories,  a  doc- 
tor's answer  as  an  expert  that  such  an  injury 
might  permanently  affect  plaintiff's  nervous  sys- 
tem was  proper,  and  not  inadmissible  as  specu- 
lation. 

11.  Railboads  <8=>351(22)— Tbial  <S=>25S(4) 
— IRJUBIES  AT  Cbossino — Instbuction  oh 
"Last  Cleab  Chance." 

In  an  action  against  an  interurban  railroad 
for  injuries  to  plaintiff  in  her  buggy  at  a  cross- 
ing, recovery  being  sought  under  the  doctrine 
of  "last  clear  chance,"  instruction  held  proper, 
as  charging  that  actual  knowledge  of  the  mo- 
torman as  to  plaintiff's  peril  was  required,  and 
that  failure  of  the  motorman  to  use  ordinary 
care  to  discover  plaintiff  would  not  charge  tlie 
railroad  with  liability. 

12.  Tbial  <8=»296(3)— Instbuction— Cobb  or 
Bbsob. 

In  an  action  against  an  interurban  rail- 
road for  injuries  to  plaintiff  in  her  buggy  at 
its  crossing,  instruction  that  it  was  the  duty 
of  the  motorman  to  have  used  every  reasonable 
means  to  have  avoided  the  collision,  in  view  of 
other  instructions  that  the  motorman's  obliga- 
tion was  to  use  the  care  of  a  reasonably  pmdent 
persen,  held  harmless  to  the  railroad. 

13.  Tbial  «=»296(11)— Inbtbuction— Cobe  or 
Ebbob. 

In  an  action  for  injuries  against  an  inter- 
urban railroad,  where  other  instructions  inform- 
ed the  jury  thdr  verdict  must  rest  on  the  evi- 
dence and  law  as  stated,  the  omission  of  an  in- 
struction to  limit  the  amount  of  damages  to 
the  showing  made  by  the  evidence  of  the  extent 
of  the  injury  and  suffering  was  harmless  to  the 
railroad. 

14.  Tbial  «=9260(1)  —  Inotbuotion- Repeti- 
tion. 

Requested  Instructions  substantially  cover- 
ed by  others  given  were  properly  refused. 


tCsaJFoT  other  oases  ue 
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Appeal  from  CSrcnlt  Court,  Vermillion 
Oonnty;  Barton  S.  Ailunan,  Judge. 

Action  by  Bmma  L.  Stevenson  against  the 
Terre  Haute,  Indianapolis  &  Eastern  Trac- 
tion Company.  Judgment  for  plaintiff,  and 
defendant  appecklB.    AfSrmed. 

McNntt,  Wallace  &  Sanders,  of  Terra 
Haute,  Conley  Sc  Conley,  of  Newjport,  and 
W.  H.  Latta,  of  Indianapolis,  for  appellant 

James  E.  Piety  and  John  O.  Piety,  both  of 
Indianapolis,  H.  B.  Alkman,  of  Newiwrt,  and 
Wm.  F.  Elliott,  of  Indianapolis,  for  appellee. 

HABTET,  J.  This  cause  was  transferred 
to  the  Supreme  Court  under  Acts  1901,  p.  690. 
Appellee  was  injured  by  a  collision  at  a  pri- 
vate crossing  between  appellant's  Interur- 
ban  car  and  a  buggy  In  which  appellee  and 
her  daughter  were  riding. 

The  complaint,  in  substance,  alleges  that 
a  public  highway  near  the  point  in  question 
runs 'parallel  to  the  Intemrban  track  of  ap- 
pellant, and  upon  the  other  side  of  the  track 
from  the  plalntUTs  home;  that  said  cross- 
ing is  a  part  of  the  private  drive  leading 
from  said  hlj^way  over  the  track  to  her 
home. 

To  av<^d  a  Judgment  upon  a  verdict  for 
plaintiff  appellant  relies  upon  allegations  of 
error  in  overruling  its  demurrer  to  the  com- 
plaint; and  overmUng  its  motion  for  a  new 
trial. 

By  a  fair  construction  it  appears  from  the 
allegations  of  the  complaint  that  as  the 
vehicle  turned  Into  said  private  approadi  to 
said  track  the  plaintiff  did  not  look  for  the 
car,  nor  did  her  daughter,  who  was  driving, 
It  is  not-alleged  that  there  were  obstructions 
preventing  them  from  seeing  the  car.  It  is 
not  alleged  that  they  listened  for  a  car,  nor 
that  there  was  anything  to  prevent  them 
from  hearing  had  they  listened.  It  Is  alleg- 
ed Indirectly  that  neither  of  them  knew  of 
the  car's  approach,  and  that  in  such  igno- 
rance they  continued  to  approach,  and  drove 
upon  the  track. 

[1]  The  fact  alleged  that  the  buggy  top 
was  up  and  the  back  curtain  thereof  down 
4oes  not  excuse  those  in  the  buggy  for  not 
looking.  It  rather  emphasizes  the  need  of 
thdr  looking.  So  considered,  the  con^>laint 
.8h<)ws  contributory  negUgence,  and  is  there- 
for insufficient,  unless  further  allegations 
show  that  this  contributory  negligence  does 
not  bar  recovery. 

[2]  An  effort  to  show  that  such  contribu- 
tory u^igoice  does  not  bar  a  recovery  is 
found  In  further  allegations  to  the  effect  that, 
when  more  than  SCO  feet  from  this  private 
crossing,  the  motorman  had  a  clear  and  un- 
obstructed view  of  the  horse  and  buggy,  and 
saw  it  turn  from  the  highway  into  said  pri- 
vate drive  at  about  60  feet  from  said  private 
crossing,  and  knew  It  was  approaching  said 
crossing  to  go  over  the  same,  and  he  con- 
tinued to  have  such  unobstructed  view  until 


the  collision  occurred;  that  the  motorman 
knew  that  the  buggy  top  was  up  and  the 
back  curtain  down,  and  knew  that  neither 
plaintiff  nor  her  daughter  knew  of  the  ap- 
proach of  the  car,  but  knew  that  they  were 
not  aware  of  their  perilous  situation;  that 
the  motorman,  so  knowing,  could  have  8top> 
ped  said  car  within  a  distance  of  100  feet 
before  reaching  said  aros8lng,_bnt  the  motor- 
man,  notwithstandlHg  said  knowledge,  wrong- 
fully, carelessly,  and  negligently  failed  to 
stop  the  car  or  check  the  speed,  and  wrong- 
fully, carelessly,  and  negllgHitly  ran  said  car 
toward  and  over  said  crossing  without  sound- 
ing its  gong  or  whistle,  or  giving  any  warn- 
ing of  any  kind,  and  so  ran  said  car  at  from 
35  to  45  miles  per  hour  against  said  horse  and 
buggy;  that,  if  the  speed  of  the  car  had 
been  chedced,  plaintiff  could  have  crossed 
said  track  in  safety,  or  a  warning  given  to 
plaintijff  would  have  caused  her  to  stop  the 
horse  before  reaching  the  crossing. 

These  allegations  show  a  dear  dianoe  in 
defendant  to  have  avoided  collisimi  after 
discovery  of  the  peril,  whidt  is  sufficiently 
alleged.  The  alleged  discovery  by  defend- 
ant of  such  Chance,  and  the  alleged  failure 
to  use  due  care  after  such  discovery,  show 
a  cause  of  action,  notwithstanding  plaintiff's 
admitted  negligence. 

Appellant  asserts  that,  as  the  complaint 
shows  that  the  contributory  negligence  of 
plaintiff  continued  to  Che  time  of  the  colli- 
sion, and  further  shows  ttiat  the  negligence 
of  plaintiff  was  concurrent  with  the  alleged 
negligence  of  defendant,  the  doctrine  of  last 
clear  chance  does  not  apply. 

[3, 4]  The  traveler's  peril  known  to  the 
motorman  creates  a  special  duty  to  take  ad- 
vantage of  hla  diance,  if  he  have  a  diance. 
This  duty  to  avoid  a  ooUlalon  coatinnes  so 
long  as  the  peril  continues.  When  a  travel- 
er la  in  a  pwllouB  sitnatiim  resulting  from 
his  own  negligence,  and  the  peril  la  known  to 
the  motorman  in  time  to  clearly  afford  an 
opportunity  to  avoid  injuring  the  .one  in 
peril,  his  duty  to  use  the  chance  arises  and 
continues  while  the  peril  lasts,  whether  the 
negligence  of  the  traveler  continues  or  is 
concurrent,  or  whether  the  traveler  becomes 
duly,  though  in^ectively,  dillg«it  Nei- 
ther concurrence  nor  continuance  of  the 
traveler's  negligence  alone  is  a'  defense  when 
the  motorman  has  a  last  dear  chance  to  avoid 
the  injury  by  due  diligence  after  the  dis- 
covery of  the  peril.  Sudi  continuance  of  the 
negligence  of  the  traveler  would  be  a  de- 
fense if  the  motorman  did  not  know  of  the 
peril  thereby  created,  though  the  motorman 
was  at  the  time  negligent  in  not  knowing. 
No  special  dnty  to  use  due  care  in  favor  of 
a  particular  party  arises  without  actual  no* 
tice  of  the, particular  party's  peril.  A  gen- 
eral duty  exists,  in  the  absence  of  Ruch  ac- 
tual knowledge,  to  use  due  care  for  the  pro- 
tection generally  of  parties  who  may  or  may 
not  be  in  danger  at  crossings,  but  are  not 
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negllgenoe  la  a  defense  when  this  general, 
and  not  a  spedflc^  dnty  of  the  motonuan 
Is  violated. 

We  are  aware  that  In  Wabash  Ballway  Co. 
V.  Tippecanoe,  etc.,  C3o.,  178  Ind.  US,  98  N. 
B.  64,  88  L.  B.  A.  (N.  S.)  U67,  It  is  said  that 
concurrent  n^igence  of  the  injured  prevents 
the  application  of  the  doctrine  of  last  clear 
chance.  While  in  the  case  referred  to  the 
injured  party  claimed  exemption  from  the 
consequences  of  bis  own  negligence  by  as- 
serting that  the  defendant  bad  a  clear  chance 
to  save  him,  the  facts  disclose  no  such 
chance;  they  tend  only  to  show  negligence 
on  the  part  of  the  defendant  in  not  knowing 
of  the  peril  of  the  plaintiff,  and  it  was  the 
■absence  of  knowledge  in  said  cause,  and 
not  concurrent  negligence,  that  prevented 
the  application  of  the  doctrine  of  last  dear 
chance. 

There  are  some  expressions  in  the  opinion 
In  Indianapolis  Traction,  etc.,  Oo.  v.  Croly, 
64  Ind.  ^pp.  666,  96  N.  E.  973,  98  N.  E.  1091, 
to  the  effect  that,  if  the  motorman,  in  the 
exercise  of  due  caie,  should  have  known  of 
plaintiff's  peril,  there  was  a  liability,  though 
the  injured  was  also  negligent  We  do  not 
beUeve,  however,  that  such  expressions  con- 
trol the  real  meaning  and  effect  of  such  opin- 
ion. The  opinion  clearly  defines  the  spe- 
cial duty  arising  from  knowledge,  and  sep- 
arates a  case  wherein  knowledge  exists  from 
a  case  wherein  only  the  general  duty,  wbicb 
Is  also  clearly  defined,  to  the  public  about 
and  upon  the  highway,  is  involved. 

The  Appellate  Oonrt,  in  Union  Traction 
CX>.  V.  Bowen,  67  Ind.  App.  661,  103  N.  E. 
1006  (the  opinion  being  written  by  the  Judge 
who  wrote  the  opinion  in  the  C^ly  Case), 
emphasizes  the  distinction. 

The  decisions  of  this  and  the  Appellate 
Court  requiring  knowledge  may  be  found  in 
the  following :  Evans  v.  Adams  Express  Co., 
122  Ind.  362,  at  page  366,  23  N.  E.  1039,  7 
li.  B.  A.  678;  0.  I.,  St.  !>.  &  C.  By.  Ca  v. 
Long,  112  Ind.  166,  18  N.  E.  669;  Indian- 
apoUs,  Peru,  ,etc,  Oo.  v.  Pltzer,  109  Ind.  179, 
6  N.  E  310,  10  N.  E.  70,  58  Am.  Bep.  387; 
Wright  V.  Brown,  4  Ind.  95,  58  Am.  Dec. 
622;  Indianapolis  Street  Ballway  Co.  v.  Bo- 
lin,  39  Ind.  App.  169,  78  N.  E.  210;  So.  Ind. 
Ballway  Co.  v.  Wne,  163  Ind.  618,  72  N. 
E  689;  Indianapolis  Traction,  etc.,  Co. 
v.  Smith,  38  Ind.  App.  160,  77  N.  E.  1140; 
Indianapolis  Street  Hallway  Co.  v.  Marsch- 
ke,  166  Ind.  490,  77  N.  E.  946;  li.  E.  &  W. 
By.  Co.  V.  Juday,  19  Ind.  App.  436,  49  N. 
E.  843;  Dull  v.  Cleveland,  etc,  Co.,  21  Ind. 
App.  671,  62  N.  E.  1013;  Elwood  Street  By. 
Co.  V.  Boss,  26  Ind.  App.  258,  68  N.  E.  535; 
Citizens'  Street  Ballway  Co.  v.  Damm,  25 
Ind.  App.  611,  58  N.  E.  664;  Hammond, 
etc.,  Cb.  v.  Bads,  82  Ind.  App.  249,  69  N.  E. 
666;  Citizens'  Street  By.  Co.  v.  Lowe,  12 
Ind.  App.  47,  39  N.  E.  165;  Mnncie  Street 
£.y.  Co.  V.  Maynard,  6  Ind.  App.  372,  32  N. 


Co.,  161  Ind.  687,  43  N.  E.  649,  62  N.  BL 
220,  68  Am.  St  Bep.  252,  dted  in  8  Am.  St 
Bep.  629,  note;  Wright  v.  Gaff,  6  Ind.  416; 
Indianapolis  v.  Wright  22  Ind.  376;  Summit 
Coal  Ca  y.  Shaw,  16  Ind.  App.  9,  44  N.  E. 
676. 

The  foregoing  decisions  overcome  the 
following  to  the.  contrary,  wherein  the  latter 
call  for  the  application  of  the  rule:  Indian- 
apolis Street  Ballway  Co.  v.  Schmidt,  35 
Ind.  App.  202,  71  N.  E.  663,  72  N.  E.  478; 
Indianapolis  Street  Ballway  Co.  v.  Seerley, 
36  Ind.  App.  467,  72  N.  B.  169,  1034. 

The  last  clear  chance  contemplates  a  perlV 
which  the  motorman  knowing  can  avoid  by 
due  care.  To  hold  that  his  failure  to  use 
due  care  after  learning,  and  thus  liaving  an 
opportunity  to  avoid  the  injury;  in  other 
words,  to  hold  that  after  having  the  last 
dear  diance  he  is  excused  if  the  traveler's 
negligence  continues,  or  concurs,  is  to  destroy 
the  last  clear  chance  doctrine,  and  to  bold 
that  contributory  negligence  is  a  defease 
under  such  circumstances. 

The  rules  relating  more  properly  to  proxi- 
mate and  remote  cause  should  not  be  con- 
fused with  rules  defining  the  relative  ob- 
ligations of  the  parties  where  the  plaintiff 
is  in  peril  and  the  defendant  knows  it  in  time 
to  avoid  the  collision.  The  cause  of  the 
peril  seen,  whether  it  be  contributory  neg- 
ligence in  its  broadest  sense,  or  continued 
contributory  negligence,  or  concurring  con- 
tributory negligence,  or  acddent,  is  Immate- 
rial. Tbe  failure  of  the  motorman  to  per- 
form the  8i)eolal  dnty  raised  by  his  knowl- 
edge of  the  peril  and  by  his  opportunity  is 
the  actionable  cause.  The  better  holding, 
indeed  the  holding  that  in  recent  years  has 
been  most  frequently  announced,  is  that  it 
is  a  negligent  failure  to  avoid  a  discovered 
peril  that  makes  applicable  the  rule  of  last 
dear  chance.  See  notes  in  7  L.  &  A.  (N. 
S.)  132;  36  li.  B.  A.  (N.  S.)  067;  88  li.  B.  A. 
(N.  S.)  1167;  20  B.  C.  I..  117-143.  To  hold 
otherwise  is  to  permit  a  comparison  in  de- 
gree of  the  negligent  acts  of  the  respective 
parties,  and  misapply  the  doctrine  of  prox- 
imate and  remote  causes. 

[6]  Appellant  asserts  that  it  is  not  alleged 
that  the  high  rate  of  speed  of  the  car  proxi- 
mately caused  or  contributed  to  the  Injury. 
In  view  of  the  fact  that  the  main  public  high- 
way paralleled  the  tradit,  the  motorman 
was,  so  far  as  persons  traveling  the  paral- 
lel highway  were  concerned.  Justified  in  this 
case  in  running  at  any  rate  of  speed  needed 
in  appellant's  public  service.  Neither  the 
motorman  nor  the  traveler  on  the  parallel 
highway  then  owed  the  other,  any  duty,  so 
far  as  this  case  is  concerned.  When,  how- 
ever, the  motorman  saw  the  horse  leaving 
the  parallel  highway  and  turning  to  go  in 
over  the  crossing,  and  knew  it  was  approach- 
ing said  crossing  for  the  purpose.  It  became 
the  duty  of  the  motorman  to  observe  due 
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care,  and  then  the  Ugh  speed  alleged  be- 
came Important  as  one  of  the  elements  to 
be  considered  In  determining  what  was  dne 
care  nnder  the  drcnmstances. 

It  Is  not  the  theory  of  the  complaint  that 
the  speed  was  the  cause.  It  is  the  theory 
rather  that,  notwithstanding  the  speed  of 
the  car,  it  conld  have  been  stopped  or  check- 
•ed,  or  a  signal  given.  In  time  to  have  avoid- 
«d  the  collision  had  the  motorman  nsed  due 
care.  His  failure  so  to  do  Is  alleged  to  be 
the  proximate  canse. 

The  demurrer  was  properly  overruled. 

[6-8]  It  Is  claimed  that  the  motion 
for  a  new  trial  should  have  been  sustained 
because  of  the  InsuflBdency  of  the  evidence, 
particularly  to  that  there  is  no  evidence  to 
sustain  the  allegation  that  the  motorman 
knew  In  time  to  stop  or  check  the  speed  of 
the  car  that  the  occupants  of  the  buggy  did 
not  know  of  its  approach. 

It  Is  true  there  Is  little  positive  or  direct 
-evidence  relating  to  these  allegations.  The 
motorman  admits  that  he  saw  the  buggy 
traveling  the  parallel  road  when  he  was  800 
or  900  feet  from  the  crossing,  and  that  he 
saw  the  horse  turn  into  the  curve  to  the 
private  drive  leading  to  the  crossing.  He 
testifies  that  the  horse  was  trotting  when  he 
first  saw  it,  and  there  was  testimony  that 
It  continued  to  trot  after  turning  tmtil  it 
reached  the  crossing.  The  evidence  Is  un- 
disputed that;  the  distance  from  the  traT> 
eled  portion  of  the  highway  to  the  track, 
measured  with  the  .curve  of  the  private  drive- 
way, Is  not  more  than  60  feet  The  appellee 
testified  that  she  knew  nothtog  of  the  car 
until  her  horse  was  on  the  crossing. 

The  jury  might  reasonably  Infer  that  one 
allowing  the  horse  to  trot  the  entire  60  feet 
on  the  drive  that  led  only  to  the  crossing 
did  not  know  of  the  approach  of  the  car, 
.  and  might  also  reasonably  have  inferred  that, 
as  the  motorman  saw  the  vehicle  so  approach- 
ing the  track,  and  saw  no  act  indicating  that 
the  horse's  movement  would  be  checked,  he 
did  know  that  the  occupants  of  the  buggy 
were  probably  unaware  of  the  car's  approadi, 
and  would  enter  upon  the  crossing.  It  is  not 
necessary  that  the  plalntlfT  prove  that  the 
motorman  knew  the  state  of  her  mind.  It 
Is  only  necessary  that  such  facts  and  cir- 
cumstances be  shown  as  would  cause  a  rea- 
sonably prudent  person  to  apprehend  or  re- 
alize that  she  probably  did  not  know  of  her 
peril,  and  that  the  peril  would  continue. 
Proof  of  such  facts  and  circumstances  is 
permissible  under  the  allegation  that  he 
knew  that  she  did  not  know. 

C!onslderlng  these  undisputed  facts,  and 
an  the  other  eivldence  and  circumstances 
before  the  Jury,  we  caimot  say  that  the  evi- 
dence was  insufficient. 

[•]  The  witness  McCIaln,  motorman,  call- 
ed as  witness  by  the  plaintiff,  was  asked 
on  cross-ezamtoatlon,  "How  far  it  takes  to 
etop  this  car  when  it  is  going  at  the  rate 


of  30  miles  per  hour  7*  Objection  that  ddi 
was  not  cross-examination  was  sustained. 
The  plaintiff  had  not  asked,  so  far  as  the 
brief  discloses,  anything  on  this  subject. 
The  chief  object  in  calling  the  witness  was 
to  show  his  knowledge  of  the  presence  of  the 
buggy  and  his  distance  from  it  when  he  first 
saw  it.  ■  We  doubt  whether  this  was  proper 
cross-examination,  bnt,  if  It  was,  no  harm 
Justifying  a  reversal  results  from  the  ruling. 
The  witness  was  then  the  defendant's  mo- 
torman. The  court  may  to  its  discretion 
have  deemed  it  best  to  confine  the  cross-ex- 
amination within  narrow  limits.  The  de- 
fendant could  have  avoided  the  harm,  U 
any,  by  adopting  the  witness  or  calltog  him 
In  defense,  neither  ot  which  the  defendant 
did. 

[10]  Appellant  asserts  that  its  motion  for 
a  new  trial  should  be  sustatoed  because  of 
the  court's  refusal  to  strike  out  the  words 
"it  might"  from  the  answer  of  Dr.  Combs 
to  a  question  as  to  whether  the  injury  would 
permanently  affect  platotlff's  nervous  system. 
The  basis  of  the  motion  was  that  the  answer 
was  speculative^  An  expert  may  answer 
such  a  question.  One  not  specially  learned 
cannot  know,  or  Intelligently  answer,  as  to 
such  matter.  One  specially  learned  cannot 
in  many  cases  be  positive,  and  can  only  ex- 
press  a  general  conclusion  to  todeflnite 
terms.  The  doctor  was  the  one  to  know  how 
definite  the  answer  could  truthfully  be  made. 
Such  an  answer  by  one  so  skilled  is  not 
speculative. 

[11]  Instruction  No.  8,  glvea.  Is  crltlctzed 
because  It  is  said  to  omit  the  element  of  ac- 
tual knowledge  of  the  motorman  as  to  plato- 
tlff's peril,  and  renders  the  defendant  liable 
to  this  case  if  the  motorman  failed  to  use 
ordinary  care  to  discover  It  We  do  not  so 
read  the  Instruction.  It  says,  "If  •  •  • 
the  motorman  saw  •  •  •  and  realised, 
or  should  have  realized,  the  peril,"  it  was 
his  duty,  etc  ECnowledge  of  the  peril  made 
it  his  duty  to  realize.  His  failure  to  realize 
after  discovery  is  the  negligence.  On  this 
point  the  Inatruction  Is  supported  by  Evans- 
vllle,  etc.,  Traction  Co.  t.  Johnson,  '54  Ind. 
App.  601,  608,  609,  97  N.  R  176. 

The  trial  court  repeatedly  Informed  the 
Jury  that  knowledge  of  the  danger  was  nec- 
essary, and  that  the  theory  of  the  complaint 
would  not  support  a  verdict  If  the  Jury  foo.ad 
only  that  the  motorman  should  have  discov- 
ered or  known  of  the  danger." 

The  above  observations  also  answer  appel- 
lant's objection  on  similar  grounds  to  Instruc. 
tlon  No.  20. 

Further  complatot  is  made  of  Instruction 
No.  8  because  It  tells  the  Jury  that  It  was 
the  duty  of  the  motorman  "to  have  used  ev- 
ery reasonable  means  to  have  avoided"  the 
collision. 

[12]  While  we  do  not  approve  the  use  ot 
the  terms  ''every  reasonable  means"  to  this 
connection,   we  are  of  opinion   that,   when 
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said  words  are  considered  with  other  instmc- 
tlons  to  the  effect  that  sach  care  as  a  rea- 
sonably prudent  person  wonld  use  under  like 
clrcunistances  measures  the  motorman's  ob- 
ligation, there  was  no  reversible  error.  The 
words  "reasonable  means"  may  be  fairly 
construed,  and  must  have  been  understood 
by  the  Jury,  to  mean  such  means  as  a  rea- 
sonably prudent  person  would  use  under 
like  circumstances. 

[1 S]  Complaint  is  made  of  instruction  No. 
22  because  It  omitted  to  limit  the  amount 
of  damages  to  the  showing  made  by  the  evi- 
dence of  the  extent  of  the  injury  and  suf- 
fering. This  limitation  is  not  expressly 
stated  in  this  instruction,  but,  as  other  in- 
structions informed  the  Jury  that  their  ver- 
dict must  rest  on  the  Evidence  and  the  law 
as  stated,  the  omission  does  not  Justify  a 
reversal. 

[14]  Complaint  is  made  of  the  giving  and 
refusal  to  give  of  other  instructions.  We 
have  considered  all  such  complaints.  Many 
of  sucU  objections  are  based  upon  alleged 
omissions  of  what  we  find  to  be  single  ele- 
ments fully  covered  by  other  instructions. 
Some  are  asserted  to  be  assumptions  invad- 
ing the  province  of  the  Jury;  but  the  ta- 
stmctions  as  a  whole  show  that  the  court 
submitted  the  matter  of  such  alleged  assump- 
tions to  the  Jury  in  other  instructions. 

In  view  of  the  very  full  Instructions  given, 
and  the  fact  that  they  carefully  limited  the 
case  submitted  to  the  specific  case  made  by 
the  complaint,  we  cannot  see  that  the  de- 
fendant was  harmed. 

The  Judgment  is  affirmed. 


(18S  Ind.  400) 

INDIANA  PIPE  ONE  CO.  v.  OHRISTBN- 
SEN.     (No.  23242.) 

(Supreme  Court  of  Indiana.     Jane  27,  1919.) 

1.  JUDOKENT   •=>606   —   NtnsAirOE   4=360(8) 

r- Damaoks— OownifuiNO  NtnsANOE. 
In  case  of  continnlng  abatable  nuisance, 
damages  can  be  recovered  only  to  the  date  of 
the  action,  as  there  is  a  presumption  that  the 
cause  which  produces  the  damages  will  be  re- 
moved by  the  abatement  of  nuisance ;  but  if  the 
nuisance  is  not  abated,  successive  actions  may 
be  maintained  so  long  as  it  is  permitted  to  con- 
tinue, in  which  damages  may  be  recovered  for 
all  injury  occasioned  prior  to  the  commence- 
ment of  the  action  and  within  the  statute  of 
limitations,  not  extending  back  of  a  former  re- 
covery. 

2.  Nuisance    ®=s>50(1)— Damages— Comtinu- 

INO    NniBAHOB. 

In  case  of  continuing  abatable  nuisance, 
whereby  injury  to  products  of  soil  is  caused,' 
the  measure  of  damages  is  the  depreciation  in 
the  rental  value  of  the  real  estate  affected. 


3.  Action  «=953(2)— Pebuanent  Irtitbt. 
Where  damages  to  land  are  caused  by  a 

single  completed  wrongful  act  resulting  in  an 
injury,  the  effects  of  which  will  continue  in- 
definitely, the  damages  occasioned  by  such  inju- 
ry must  be  compensated  in  a  single  award,  as 
there  is  no  continuing  wrong  on  which  to  base 
successive  actions.   . 

4.  DAifAGES     i9=9110—Meabube— Permanent 

INJUBT. 

Where  a  portion  of  land  is  permanently 
appropriated  by  wrongful  act,  or  where  it  so 
occupied  as  to  deprive  the  owner  permanently 
of  the  occupation  or  use  of  the  portion  of  his 
land,  the  general  rule  as  to  measure  of  dam- 
ages is  the  depreciation  in  the  market  value 
of  the  land  occasioned  by  the  appropriation  or 
trespass. 

6.  Tbespass  $=>20(3)  —  Tbespass  Quake 
Clausuh  Fbegit— Natube  of  Action. 
The  foundation  of  the  action  of  trespass 
quare  clausum  fregit  is  the  breaking  by  defend- 
ant of  plaintiff's  close,  and  it  can  be  main- 
tained by  a  person  in  possession  having  no  In- 
terest in  the  soil,  but  an  interest  in  the  profits 
only. 

6.  Tbespass  e=960— Tbespass  Quabe  Ci.aub- 
xni  Fbboit— Action— RiOHT  to  Maintain. 

In  an  action  of  trespass  quare  clausum  fre-' 
git  it  is  only  necessary  for  plaintiff  to  prove 
that  he  was  in  possession  of  the  land,  and  that 
defendant  entered  thereupon  without  right,  such 
proof  entitling  plaintiff  to  recover  at  least  nom- 
inal damages,  without  any  proof  of  injury,  and 
on  proof  of  injury  to  products  of  the  soil  plain- 
tiff may  recover  compensatory  damages. 

7.  Action  on  thb  Case  «=»1— Injubees  to 
BiPABiAN  Owneb's  Land  bt  PoixxmoN 
OT  Stbeak. 

Under  the  oommon-law  forms  of  pleading, 
trespass  on  the  case  is  the  proper  remedy  for 
injuries  to  the  soil  and  products,  occasioned 
by  the  escaping  of  oil  carried  by  the  waters  of 
a  creek  and  deposited  on  land. 

8.  AcnoN  «s>82— FoBUB  of  Action— 0)1(- 
mon-Law  BUIiBB. 

The  common-law  forms  of  action  are  abol- 
ished, but  the  rules  of  common  law  are  not  ab- 
rogated, and  they  obtain  in  civil  actions  under 
the  Code,  whenever  applicable  to  facts  plead- 
ed and  proved. 

9.  Tbespass  €=»27— Tbespass  on'  the  Case- 
Actions— Defense. 

As  a  wrongdoer  who  injures  land,  as  by 
allowing  oil  to  escape  from  its  pipe  line,  which 
was  carried  by  the  waters  of  the  stream  onto 
the  premises,  can  be  compelled  to  pay  only  • 
single  compensation,  such  a  wrongdoer,  when 
sued  for  the  injury  to  the  freehold  by  one  in 
possession,  may  set  up  that  there  was  a  valid 
outstanding  title  in  another. 

10.  Tbespass  €=>46(2)  —  Tbespass  on  the 
Case— Actions— Defense. 

Proof  that  plaintiff  was  in  entire  possession 
of  the  large  farm  he  claimed  will  make  a  pri- 
ma facie  case  of  title  against  an  oil  company, 
from  whose  pipe  line  crude  oil  escaped,  wliich 
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was  deposited  on  Ute  farm  by  the  waten  of  a 
creek." 

IL  Tbebfass  «=»46(2)  —  Tbesfass  on  the 
Oask— Actions— Defense. 
In  action  by  one  in  possession  and  claiming 
to  own  a  farm  against  an  oil  company,  from 
wbose  pipe  line  oil  escaped,  which  was  carried 
by  the  waters  of  a  creek  onto  the  land,  a  prima 
facie  case  made  out  by  possession  can  be  re- 
butted only  by  a  showing  that  the  true  record 
title  was  not  in  the  one  suing. 

12.  Action  «=953(2)  —  Damaoeb  «=9226  — 

HeASTTRE— SUCCEBBITE    AOTIORa 

In  an  action  by  plaintiff,  on  whose  farm 
on  which  escaped  from  defendant's  pipe  line 
was  deposited  by  the  waters  of  a  creek,  held 
that,  under  the  pleadings  and  evidence,  the  re- 
covery, on  account  of  injury  to  land,  must  be 
limited  to  damages  resulting  to  the  land  from 
the  oil  which  had  been  permitted  to  flow  there- 
on prior  to  the  commencement  of  the  action, 
and  the  entire  damage  most  be  recovered  in  the 
single  action,  there  being  no  claim  by  plaintiff 
that  the  oil  company  bad'  in  any  wise  appro- 
priated any  part  of  his  property. 

13.  Affkai.  and  Bbbob  i9=>1004<1)— Rbvixw 
— Vkbdict. 

Where  it  appears  from  the  record  that  a 
verdict  is  based  on  improper  items  of  damages, 
the  verdict  will  be  held  to  be  excessive,  and 
new  trial  will  be  awarded. 

14.  DaVAOBS    «=»188— PSKItANKNT    IlTJUXT— 

Evidence. 
In  an  action  by  landowner,  whose  farm  was 
injured  by  oil  escaping  from  defendant's  pipe 
line,  which  was  carried  onto  the  premises  by 
the  waters  of  a  creek,  held  that,  though  some  of 
his  stock  were  injured  or  killed  by  eating 
grass  or  drinking  water  contaminated  with  oil, 
an  award  of  $17,000  must  be  deemed  excessive, 
in  the  absence  of  evidence  showing  that  the  oil, 
which  killed  vegetation  permanently,  destroyed 
the  fertility  of  the  soil,  for  it  is  obvious  the 
award  must  have  been  made  on  that  theory. 

Appeal  from  Clrcnlt  Ciourt,  La  Porte  Oonn- 
ty;  James  F.  Gallaher,  Jud^e. 

Acti<m  by  Christian  Christensen  against 
the  Indiana  Pipe  Line  Company.  Judpnent 
for  plalntUT,  and  defendant  appeala  Re- 
versed and  remanded,  witli  direction  to  sus- 
tain defendant's  motion  for  new  trial. 

H.  D.  Busbnell,  Holman,  Bernetha  &  Bry- 
ant, of  Rochester,  Simmons  &  Daily,  of  Bluff- 
ton,  and  Myers,  Gates  &  Ralston,  of  Indiaa- 
apolls,  for  appellant 

Oeorge  Burson,  of  Wenamac,  Darrow  & 
Rawley,  of  La  Porte,  and  Francis  U.  Trls- 
sal,  of  San  Pierre,  tor  appellee. 

TiATRY,  C.  J.  This  was  an  action  to  re- 
cover damages  for  the  loss  of  cattle  and  the 
permanent  injury  to  the  700-acre  farm  of 
appellee.  Christian  Chrlstensen,  occasioned 
by  the  escape  of  oil  from  the  pipe  line  of 
appellant,  Indiana  Pipe  Line  Company.    Ai>- 


pellee's  complaint  alleges  among  otber  tblngs 
that  he  is  the  owner  of  700  acres  of  land  in 
Stark  county,  Ind.,  which  he  has  used  for  the 
past  20  years  for  the  combined  purposes  of 
general  farming  and  stock-raising,  and  whldi 
is  located  on  both  sides  of  Pine  creek  below 
the  point  where  Pine  creek  is  crossed  by  ai>- 
pellant's  pipe  lines,  which  are  used  for  the 
purpose  of  transporting  crude  petroleum  oil 
across  the  state  of  Indiana.  It  Is  alleged 
that  appellant  negligently,  carelessly,  and 
knowingly  failed  to  make  any  proper  in8i)ec- 
tion  of  its  pipe  lines,  and  knowingly  allowed 
the  pipe  lines  to  become  disjointed,  rotten, 
decayed,  eaten  with  corrosion,  and  leaky,  so 
that  at  divers  times  during  the  years  1914, 
1916,  and  1916  great  auAQtities  of  crude  pe- 
troleum ell  escaped*  from  appellant's  pipe 
lines  and  flowed  over  and  upon  500  acres  of 
appellee's  land,  permeating,  saturating,  and 
poisoning  the  solL  The  complaint  states, 
that,  by  reason  of  the  escape  of  such  oil,  the 
grasses  and  other  vegetation  of  appellee's 
lands  were  destroyed,  and  the  cattle  of  ap- 
pellee became  sick  and  died  from  the  effects 
of  the  oil  on  the  grass  and  in  the  water  wlii(di 
they  drank.  It  is  also  alleged  that  the  use  of 
the  entire  700-acre  tract  was  impaired  by  rea- 
son of  the  destruction  of  the  productive  quali- 
ties of  the  600  acres.  A  trial  by  jury  resulted 
in  a  verdict  and  juagment  in  favor  of  ap- 
pellee for  the  sum  of  |17,000. 

[1,i]  The  controlling  question  .  presented 
by  the  several  assignments  of  error  relates 
to  the  measure  of  damages  applicable  to  a 
case  of  the  kind  here  presented.  Appellant 
asserts  that  the  evidence  shows  only  an  In- 
jury to  the  products  of  the  soil  by  a  oon- 
tiqulng  abatable  nuisance  and  insists  on  the 
rule  of  damages  applicable  in  such  cases. 
In  cases  of  this  character  damages  can  be 
recovered  only  to  the  date  of  the  action,  as 
there  la  a  presumption  that  the  cause  which 
produces  the  damage  vnll  be  removed  by  an 
abatement  of  the  nuisance.  If  tbe  nuisance 
is  not  abated,  its  oontlnoance,  resulting  In  a 
damage,  is  a  new  and  separate  injury,  whld) 
gives  rise  to  a  new  cause  of  action.  Sooces- 
slve  actions  may  be  maintained  so  long  as 
the  nuisance  la  permitted  to  continue,  in 
which  damages  may  be  recovered  for  all  in- 
jury occasioned  i>rior  to  the  commencement 
of  the  action  and  within  the  statute  of  limi- 
tations, not  extending  back  of  a  former  re- 
covery. The  measure  of  damages  in  sudi  a 
case  is  the  depreciation  In  the  rental  value  of 
the  real  estate  affected.  Cleveland,  etc.,  R. 
Co.  ▼.  King  (1900)  23  Ind.  App.  573,  55  N.  B. 
875;  Vandalia  R.  Co.  ▼.  Yeager  (1916)  60  Ind. 
App.  118,  130,  110  N.  B.  230. 

[3]  The  rule  stated  applies  to  a  tort  of  a 
continuous  nature.  By  that  is  meant  a 
wrongful  act  which  produces  a  state  of  af- 
fairs, the  continuance  of  which  constitutes 
a  new  wrong  each  moment;  but  It  does  not 
apply  to  a  single  completed  wrongful  act  re- 
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suiting  In  an  Injury,  the  effects  of  -which  will 
continue  Indefinitely.  The  damages  occa- 
sioned by  such  an  Injury  must  be  entirely 
compensated  in  a  single  award,  as  there  is 
no  continuing  wrong  on  which  to  base  suc- 
cessive actions.  The  award  covers  all  re- 
sulting damages,  both  past  and  prospective. 
Cnty  of  Lafayette  v.  Nagle  (1887)  113  Ind. 
425.  15  N.  B.  1;  Porter  v.  Midland  R.  Co. 
a890)  125  Ind.  476,  25  N.  BX  556. 

[4]  Where  a  portion  of  the  land  Is  per- 
manently appropriated,  or  where  It  Is  so 
occupied  as  to  deprive  the  owner  permanently 
of  the  occupation  or  use  of  a  portion  of  his 
land,  the  general  rule  as  to  the  measure  of 
damages  Is  the  depredation  In  the  market 
value  of  the  land  occasioned  by  the  appropria- 
tion or  trespass.  In  the  case  of  Indiana, 
etc.,  R.  Co.  V.  Eberle  (1886)  110  Ind.  542,  11 
N.  B.  467,  59  Am.  Rep.  225.  Judge  Mitchell, 
speaking  for  the  court,  said: 

"Whether  the  plaintifC  may  recover  for  the 
permanent  depredation  in  the  value  of  hia. 
property  depends  upon  the  permanent  charac- 
ter of  the  injury  and  the  frame  of  the  action. 
Where  the  character  of  the  injury  is  perma- 
nent, and  the  complaint  for  damages  recognizes 
the  right  of  the  defendant  to  continae  in  the  use 
of  the  property  wrongfnlly  appropriated,  and 
to  acqnire,  as  a  result  of  the  soit,  the  plaintifTs 
title  to  the  right  appropriated,  we  can  see  no 
reason  why  the  damages  may  not  be  assessed 
on  the  basis  of  the  permanent  depreciation  in 
value  of  the  property  injured,  as  in  Hender- 
son V.  New  York,  etc.,  R.  Co.,  78  N.  Y.  423; 
liOhr  V.  Metropolitan  Ble.  R.  R.  Co.  [104  N. 
T.  268],  10  N.  B.  528;  Wichita,  etc,  R.  Co. 
V.  Mechheimer  [36  Kan.  45],  12  Pac.  862; 
Wood,  Nuisances,  |  856;  City  of  North  Ver- 
non V.  Voegler,  103  Ind.  814  (2  N.  B.  821].*' 

In  the  case  at  bar  the  court  adopted  the 
measure  of  damages  applicable  to  the  as- 
sessment of  damages  for  lands  appropriated. 
Evidence  was  admitted  as  to  the  market 
value  of  the  entire  700-acre  tract  of  land 
immediately  before  It  was  overflowed  by  the 
oil  whldi  escaped  from  defendant's  pipe 
lines  and  the  value  of  the  same  land  after 
such  overflow;  and,  mider  the  Instructions, 
the  jury  was  permitted  to  base  Its  award  of 
damages  on  evidence  of  this  character.  Ap- 
pellant asserts  the  trial  court  erred  in  apply- 
ing this  rule  for  the  assessment  of  damages 
to  the  facts  as  disclosed  by  the  evidence  In 
this  case. 

There  is  evidence  to  show  that  In  the  years 
1914,  1915,  and  1916  quantities  of  oil  es- 
caped from  the  pipe  lines  owned  and  oper- 
ated by  appellant  company  and  was  carried 
on  the  surface  of  the  water  down  the  ditches 
constructed  through  lands  owned  by  appel- 
lee, and  that,  by  reason  of  the  water  over- 
flowing the  lands  of  appellee,  the  oil  was 
carried  on  and  over  parts  of  said  land,  where 
It  remained  on  the  grass  and  vegetatloi!)  and 
in  the  soil  after  the  water  receded  or  evap- 
orated. A  part  of  the  land,  having  an  area 
of  about  506  acres,  was  prairie  land,  and  the 


remainder  consisted  of  hl^er  land,  on  wblcb 
the  buildings  were  situated.  There  Is  no  evi- 
dence that  the  high  land  was  affected  by  the 
oil,  but  there  Is  evidence  to  show  that  oil 
was  found  In  considerable  quantities  on  por^ 
tlons  of  the  low  land,  and  that  It  permeated 
the  soil  and  was  found  on  the  grass  and 
vegetation  growing  thereon.  The  evidence 
shows  that  the  low  land  prior  to  the  overflow 
produced  native  perennial  graces,  which 
were  valuable  for  pasturage  and  for  hay,  and 
that,  in  the  years  following  the  floods  and 
before  the  trial,  which  began  on  the  28th  day 
of  September,  1916,  portions  of  the  land  on 
which  this  grass  had  previously  grown  failed 
to  produce  the  grass,  being  covered  by  weeds 
Instead.  As  disclosed  by  the  evidence,  the 
land  had  been  previously  used  for  a  stock 
farm,  the  low  lands  being  utilized  as  meadow 
and  as  pasture  for  tne  cattle,  and  the  buUd- 
Ings  constructed  <m  the  higher  land  being  of 
a  size  and  character  suitable  for  the  storage 
of  feed  and  the  shelter  of  stock.  There  can 
be  no  doubt  that  It  was  the  the<M7  of  the 
plaintiff  below  that  the  Injury  to  the  real 
estate  was  of  a  permanent  character,  affect- 
ing the  value  of  the  farm  as  a  whole,  and 
that  the  trial  court  adopted  that  theory  on 
the  trial. 

Appellant  takes  the  position  that,  under 
the  law  and  the  evidence,  appellee  was  not  &i- 
titled  to  recover  permanent  damages  to  the 
farm  as  a  whole,  measured  by  the  diminu- 
tion in  the  market  value  of  the  fee-simple 
Interest  therein,  tor  the  reason  that  the  evi- 
dence fails  to  show  any  title  In  appellee  ^s 
to  that  portion  of  the  farm. lying  north  of 
the  meander  line  established  by  the  govern- 
ment survey  and  containing  about  192  acres. 
It  Is  asserted  that  appellee  was  required  un- 
der the  law  to  prove  title  to  the  land  affected, 
and  that  the  evidence  shows  that  the  title  to 
the  part  of  the  farm  on  whl(A  the  buildings 
are  located  north  of  the  meander  line  In  sec- 
tion 36  rests  In  the  state  of  Indiana  or^n 
the  government  of  the  United  States.  This 
position  of  appellant  Is  met  by  appellee  with 
the  proportion  that  a  person  who  Is  In  pos- 
session of  land  claiming  to  be  the  owner  may 
maintain  an  action  against  a  wrongdoer  for 
permanent  Injury  to  the  land  without  dis- 
closing anything  farther  than  his  possession 
and  claim  of  ownership ;  and  that  such  wrong- 
doer cannot  set  up  an  outstanding  title  in 
a  third  party  for  the  pntpose  Of  defeating  a 
recovery.  As  sustaining  this  proposition,  ap- 
pellee dtes  several  authorities  which  be 
claims  to  be  In  point:  Bristol  H.  Co.  v.  "Boyer 
(1879)  67  Ind.  236;  Ohio,  eta,  R.  Co.  v.  Trapp 
(1891)  4  Ind.  App.  69,  30  N.  B.  812;  Oeve- 
land,  etc.,  R.  Co.  v.  Bom  (1911)  49  Ind.  App. 
62,  96  N.  B.  777;  Barber  v.  Barber  (1863)  21 
Ind.  468;  Wlnshlp  v.  Clendennlng  (1865)  24 
Ind.  439. 

Appellant  dtes  a  number  of  cases  to  sus- 
tain the  proposition  that  It  Is  necessary  for 
the  plaintiff  to  prove  title  to  tlie  land  In  cases 
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where  he  seeks  to  recover  damages  for  per- 
manent Injury  to  the  freehold.  Thompson  v. 
Norton  (1860)  14  Ind.  187;  Broker  v.  Scobey 
0877)  56  Ind.  588;  Start  ▼.  Clegg  (1882)  83 
Ind.  78;  Lafayette  v.  Wortman  (1886)  107 
Ind.  404,  8  N.  E.  277;  Burrow  v.  Terre  Haute 
(1886)  107  Ind.  432,  8  N.  E.  167;  Porter  v. 
Midland  Co.  (1890)  125  Ind.  476,  25  N.  E.  556. 

[6]  The  cases  dted  have  been  of  no  mate- 
rial assistance  to  the  court.  The  foundation 
of  the  action  quare  clausmn  fregit  Is  the 
breaking  by  defendant  of  plalntlfF's  close.  Its 
purpose  Is  to  recover  damages  for  an  Inva- 
sion of  the  plaintiffs  right  of  possession,  and 
It  can  be  maintained  by  a  person  In  posses- 
sion having  no  Interest  In  the  soil,  but  an  In- 
terest In  the  profits  only.  Darling  v.  Kelly 
a873)  113  Mass.  29. 

[6^  In  such  an  action  it  Is  only  necessary 
for  plaintiff  to  prove  that  he  was  in  posses- 
sion of  the  land  and  that  the  defendant 
entered  thereon  without  right  Such  proof 
enttUed  the  plaintiff  to  recover  nominal 
damages.  The  cases  dted  by  appellee  hold 
that  In  such  cases  plaintiff  need  not  prove 
title,  proof  of  possession  being  sufficient, 
and  that  a  defendant  cannot  prove  title  to 
another  to  defeat  the  action.  It  is  well  set- 
tled that  one  rightfully  In  possession  may 
maintain  an  action  against  one  who  wrong- 
fully invades  his  possession,  even  though  it 
be  the  owner  of  the  fee-simple  interest  in 
the  land.  He  may  recover  nominal  damages 
without  proof  of  injury,  and  on  proof  of  in- 
jury to  the  products  of  the  soil  he  may  re- 
<y)ver  actual  possessory  damages.  An  ex- 
amination of  the  cases  dted  by  appellee  wUl 
show  only  sQch  damages  were  proved  and 
allowed  as  affected  the  plaintiff's  possessory 
rights. 

The  cases  cited  by  appellant  do  not  sus- 
tato  the  position  to  which  they  are  directed. 
They  do  not  hold  that  It  is  necessary  for 
platoUff,  to  an  action  quare  dansom,  to 
prove  a  fee-simple  title  to  the  land.  They 
hold  that  it  is  only  necessary  to  prove  pos- 
sessIoQ  either  actual  or  constructive.  If 
actual  possession  cannot  be  shown,  construc- 
tive possession  must  be  proven.  In  these 
cases  actual  possession  was  not  shown,  and 
proof  of  constructive  possession  follows  the 
title.  It  was  held  to  be  necessary  to  show 
a  diato  of  transfers  extendtog  back  to  the 
government,  or  to  a  person  to  pos8es8l<»i  at 
the  time  of  his  transfer,  not  for  the  purpose 
of  proving  title,  but  for  the  puriwse  of  prov- 
ing possession. 

[7,t]  Under  the  common-law  forms  of 
pleadtog,  an  Injury  such  as  is  here  described 
could  not  have  been  redressed  In  an  action 
quare  dausum,  because  the  damages  were 
not  the  direct  result  of  force,  but  resulted 
todlrectly  from  the  wrongful  act  of  the  de- 
fendant The  pr<^>er  form  of  action  would 
nave  been  trespass  on  the  case;  but  the  rule 
of  law  which  required  only  proof  of  posses- 
aloii,  where  the  damages  sought  were  based 


on  injuries  affecting  the  possessory  rights  ot 
plaintiff,  would  of  necessity  be  applicable  to 
the  latter  form  of  action.  The  common-law 
forms  of  action  are  abolished  to  this  state, 
but  the  rules  of  common  law  are  not  abro- 
gated. These  rules  obtato  to  dvll  actions 
under  our  Code,  whenever  applicable  to  the 
facts  pleaded  and  proved. 

[9, 1 0]  Appellant  in  this  case  proceeds  on 
the  theory  that  he  is  the  owner  to  possession 
of  the  700  acres  of  land  described  to  his 
complaint,  and  he  seeks  to  recover  damages 
for  tojury  to  his  personal  property,  to  the 
products  of  the  soil,  and  also  for  injury  of  a 
permanent  nature  to  his  toterest  and  estate 
to  the  land  itself.  If  he  had  pleaded  and 
proved  damages  only  to  his  possessory 
rights,  there  could  be  no  doubt  that  proof 
of  possession  would  be  suffident  to  entitle 
him  to  recover  damages  of  that  nature; 
but  the  damage  recovered,  as  shown  by  the 
evidence,  the  tastructlons,  and  the  verdict, 
was  the  diminution  of  the  market  value  of 
the  fee-simple  toterest  to  the  whole  tract  oC 
land  described. 

The  court  is  required  to  determine 
whether  damages  of  this  ktod  can  be  re- 
covered by  plaintiff  on  proof  of  mere  posses- 
A<m  or  whether  it  is  necessary  for  him  to 
prove  his  interest  to  the  land  to  order  to  en- 
title him  to  recover  damages  of  a  permanent 
nature.  It  may  be  that  proof  of  possession 
betog  prima  facie  evidence  of  ownership 
would  be  suffident  to  make  a  prima  fade 
case  to  favor  of  platotiff.  Can  the  defend- 
ant rebut  the  prima  fade  case  so  made  by 
evidence  showtog  the  tme  state  of  the  tiUe 
and  thus  disclose  title  to  a  third  person? 
It  is  said  that  the  defendant,  havtog  no  to- 
terest to  such  a  title,  cannot  be  permitted  to 
set  up  or  assert  it  agatost  the  plaintiff.  The 
purpose  of  such  evidence  is  not  to  establish 
or  enforce  an  outstandtog  title  agatost  plain- 
tiff to  such  a  way  as  to  affect  his  title  or 
interest  to  the  land  as  between  him  and  the 
owner  of  such  outstandtog  title.  The  pur- 
pose of  sudi  evidence  is  to  rebut  the  prima 
fade  case  of  ownership  made  by  plaindfC, 
and  to  show  that  the  damages  which  he 
seeks  to  recover  for  i)ermanent  tojury  to  the 
freehold  did  not  accrue  to  him  on  account  of 
his  toterest  to  the  land,  but  that  such  dam- 
ages accrued  to  favor  of  another  on  account 
of  his  toterest  therdn.  It  is  true  that  the 
defendant  can  have  no  toterest  to  havtog  an 
outstandtog  title  enforced  agatost  the  plato- 
tiff, but  when  he  is  called  on  to  make  com- 
pensation for  an  injury  of  sudi  a  nature  as 
to  affect  and  reduce  the  value  of  the  fee- 
simple  estate  to  the  land,  he  has  an  toterest 
to  havtog  the  court  determtoe  whether  plato- 
tiff, by  reason  of  his  toterest  to  the  land,  is 
entitled  to  recover  for  the  injury  claimed. 
If  this  question  cannot  be  presented  by  a 
defendant  he  may  be  required  to  make  com- 
pensation for  an  injury  which  materially 
dimtoished   the   market  value  of   the   fee- 
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simple  estate  In  land  at  the  suit  of  a  person 
tanTlng  only  a  possessory  Interest  therein, 
after  which  he  could  be  compelled,  at  the 
suit  of  the  owner  of  the  fee,  to  make  a 
second  compensation  for  the  same  Injury. 
The  law  will  enforce  only  a  single  compen- 
sation, even  as  against  a  wrongdoer.  The 
reasons  stated  would  seem  to  compel  the 
conclusion  reached  by  the  court;  but,  aside 
from  the  reasons  upon  which  the  conclusion 
rests,  It  Is  fully  sustained  by  authorities 
bearing  directly  on  the  subject  Sedgwick 
on  Damages,  8  TO;  Kelly  v.  New  York,  etc., 
R.  Co.  (1880)  81  N.  Y.  233 ;  Wallace  v.  Good- 
all  (1846)  18  N.  H.  439;  Thomas  v.  Ohio 
Coal  Co.  (1916)  199  111.  App.  60;  McLeod 
y.  Spencer  (1908)  21  Okl.  165,  96  Pac.  754,  17 
I*.  R.  A.  (N.  S.)  958,  129  Am.  St  Rep.  774. 

The  court  has  reached  the  conclusion  that. 
In  cases  where  a  plaintiff  seeks  to  recover 
damages  for  an  injury,  which  permanently 
afCects  the  land  by  reducing  its  market  value, 
it  Is  incumbent  on  him  to  prove  such  an  in- 
terest in  the  land  as  entitles  him  to  receive 
damages  of 'that  nature.  It  was  therefore 
Incumbent  on  appellee  to  prove  title  to  the 
entire  farm.  Appellant  proved  that  he  was 
In  possession  of  the  entire  farm  of  700  acres 
and  that  he  claimed  to  own  It  Proof  of 
actual  possession  under  a  claim  of  owner- 
ship is  sufficient  to  makei  a  prima  facie  case 
of  title,  where  the  title  to.  real  estate  is  not 
directly  In  Issue,  but  arises  only  Indirectly 
as  an  Incident  to  the  right  of  the  plaintiff 
to  recover  damages  against  a  trespasser. 
Hungerford  v.  Redford  (1872)  29  Wis.  345; 
Rotch's  Wharf  Co.  v.  Judd  a871)  108  Mass. 
224;  Advance,  etc.,  Co.  v.  Eddy  (1887)  23 
III.  App.  352.  In  this  case  appellant  Is  sued 
SB  a'  wrongdoer,  and  the  title  is  In  Issue 
only  indirectly,  as  aftectlng  the  measure  of 
damages.  In  the  absence  of  countervailing 
proof,  the  prima  fade  title  shown  by  appel- 
lee will  stand. 

[11]  The  attention  of  the  court  has  not 
been  called  to  any  evidence  to  meet  the 
prima  facie  case  made  by  appellee.  Appel- 
lant attempts  to  question  the  title  of  appel- 
lee to  a  part  of  the  land  lying  in  the  frac- 
tional northeast  quarter  of  section  36,  town- 
ship 33  north,  range  4  west  but  no  attempt 
is  made  to  defeat  the  title  of  appellee  by 
showing  the  true  state  of  the  record  title. 
The  evidence  must  be  held  sufficient  to  sus- 
tain appellee's  title  to  the  entire  farm.  Ap- 
pellant asserts  that  there  is  no  evidence  to 
show  any  permanent  injury  to  the  land  and 
that  a  verdict  on  such  theory  Is  not  sustain- 
ed by  the  evidence. 

[12-14]  Appellee  does  not  claim  that  any 
part  of  his  land  has  been  appropriated  or 
permanently  occupied  by  appellant,  so  as  to 
deprive  him  of  its  use  or  occupancy.  Ap- 
peilee  i^till  has  the  possession  and  use  of  all 
the  land  described  in  his  complaint,  in  the 
condition  in  which  It  was  left  after  the  wa- 
ter receded,  leaving  the  deposit  of  oil  on  Its 


surface.  The  evidence  does  not  show  a  ooo- 
diflon  created  by  appellant  .causing  a  con- 
tinuance or  intermittent  flow  of  oU,  which 
will  exist  through  the  future,  killing  the 
vegetation  and  rendering  the  land  unpr(>- 
ductive  so  long  as  the  pipe  lines  are  main- 
tained and  operated.  Appellee  does  not  seek 
to  recover  damages  on  the  theory  that  ap- 
pellant has  wrongfully  appropriated  to  Its 
use  a  portion  of  his  land  for  the  purpose  of 
flowing  oil  thereon  throughout  the  future. 
On  such  a  theory  he  would  be  entitled  to  be 
awarded  damages  for  a  permanent  injury  to 
the  land,  and  by  the  payment  of  the  amount 
awarded  appellant  would  acquire  a  right 
against  appellee  to  use  the  land  so  appropri- 
ated for  that  purpose.  The  wrongful  act  on 
which  the  action  is  based  is  not  treated  as  a 
continuing  nuisance,  but  a  completed  tor- 
tious act,  resulting  in  permanent  injury  to 
the  land  affected.  TTnder  the  pleadings  and 
the  evidence  In  this  case,  the  recovery  must 
be  limited  to  damages  resulting  to  the  land 
from  the  oil  which  had  been  permitted  to 
flow  thereon  prior  to  the  commencement  of 
the  action ;  but  the  entire  damage  resulting 
therefrom  must  be  recovered  in'  <Hie  action. 
Porter  v.  Midland  R.  Co.,  supra;  West 
Leigh  Colliery  Co.  v.  Tunnicllffe  [1908]  10 
Ann.  Cas.  74. 

It  is  the  theory  of  appellee,  as  disclosed  by 
the  record,  that  the  effect  of  the  oil  which 
appellant  had  permitted  to  flow  upon  the 
land  had  killed  the  grass  and  vegetaticHi 
growing  thereon,  and  had  so  affected  said 
land  as  to  permanently  destroj^  its  fertility 
and  productive  value.  Under  such  a  theory 
the  wrong^fnl  act  has  been  completed,  and  all 
of  the  damage  to  flow  therefrom  has  been 
consummated.  The  abatement  of  the  con- 
dition which  might  occasion  further  damage 
could  neither  enhance  nor  diminish  the 
amount  of  recovery,  as,  xmder  the  theory 
adopted,  damages  can  he  recovered  only  for 
the  Infjnry  already  Inifllcted.  It  can  be 
rea(Qly  seen  that  a  recovery  for  the  amount 
of  depreciation .  in  the  rental  value  of  the 
land  to  the  time  of  the  commoicement  of  tbe 
action  would  not  compensate  appellee  for 
tbe  loss  sustained.  If  it  is  true  that  the  fer- 
tility and  productive  value  of  the  land  was 
permanently  destroyed. 

Appellant  asserts,  however,  that  there  Is 
no  evidence  in  the  record  from  wlilch  the 
Jury  could  find  that  the  fertility  or  produc- 
tive value  of  the  soil  was  destroyed.  In 
the  opinion  of  the  court,  appellant  is  correct 
in  this  statement.  The  evidence  in  the  case 
is  so  voluminous  that  it  Is  impracticable, 
within  the  scope  of  this  opinion,  to  review  It 
at  length.  It  is  shown  that  great  quantities 
of  oil  found  its  way  upon  the  land,  and  was 
left  there  after  the  water  receded.  Evidence 
was  introduced  showing  that  samples  of  soil 
furnished  by  appellee  was  analyzed,  and 
that  as  much  as  7%  ounces  of  crude  oil 
to  the  cubic  foot  was  found,  while  In  otbet 
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samples  taken  from  the  land  no  oil  was 
found.  There  Is  evidence  to  show  that 
crude  oil  has  a  harmful  effect  on  certain 
things,  and  that  It  will  kill  -vegetation,  bat 
none  to  show  that  it  would  atfect  the  fertil- 
ity or  productive  value  of  the  soil  Itself. 
It  Is  shown  that,  after  the  flood,  portions  of 
the  land  did  not  produce  the  native  grass 
that  had  grown  there  prior  to  that  time,  and 
that  the  surface  In  places  was  bare  of  vege- 
tation, while  In  other  places  the  ground  was 
covered  with  weeds.  This  might  justify  the 
Inference  that  the  oil  icUled  the  grass  and 
destroyed  the  sod  and  roots,  especially  if 
the  failure  of  the  grass  to  grow  was  con- 
fined to  the  places  most  affected  by  the  oil; 
but  it  would  not  Justify  an  Inference  that 
the  soil  had  lost  its  fertility  or  productive 
value.  There  is  also  evidence  by  Mr.  Helmer 
and  Mr.  Kottlia  as  to  oil  on  the  Bunge  farm 
on  which  these  gentlemen  had  resided.  This 
evidence  shows  that  a  flow  of  oil  on  portions 
of  those  lands  had  destroyed  the  native 
grasses  and  parts  of  a  timothy  meadow. 
This  evidence  shows  that  there  is  a  place  in 
the  pasture  where  the  grass  had  been  killed 
out  by  oil  about  11  years  before  the  trial, 
and  that  practically  nothing  had  grown  on 
that  place  since;  but  it  does  not  show  that 
there  had  been  any  attempt  to  reseed  it  to 
grass  or  to  cultivate  it  in  any  other  kind  of 
crop. 

Appellee  testified  that  he  plowed  up  a  part 
of  one  40-acre  tract  that  had  been  over- 
flowed by  oil,  and  that,  in  1916,  he  sowed 
a  part  in  oats,  a  part  in  millet,  and  a  part 
he  planted  in  com.  He  testified  that  he  got 
one  wagon  load  of  bundles  of  oats  out  of  a 
field  of  20  acres,  that  there  was  no  com 
crop  at  all,  and  that  15  acres  of  millet  pro- 
duced only  one  wagon  load.  He  stated  that 
the  land  had  produced  before  that,  and  gave 
some  figures  as  to  the  crops  in  the  years 
1914  and  1915 ;  but  there  was  no  evidence  to 
shbw  whether  the  failure  of  the  crops  in 
the  year  1916  on  the  particular  fields  to 
which  he  referred  was  due  to  a  condition  of 
the  soil  produced  by  the  flow  of  oil  or  wheth- 
er it  was  due  to  some  other  cause.  The 
attention  of  the  court  has  not  been  called 
to  any  other  evidence  showing  an  effort  to 
produce  crops  on  any  of  the  land  affected. 
There  is  no  evidence  to  show  that  it  would 
not  produce  grass,  if  properly  seeded,  or  that 
It  would  not,  under  favorable  conditlcms, 
produce  other  crops.  The  evidence  most 
favorable  to  appellee  is  not  sufficient  to  war- 
rant a  finding  that  the  productive  quality  of 
the  soil  was  destroyed  or  permanently  in- 
jured from  the  effects  of  the  oUL 

As  heretofore  stated  there  Is  evidence  to 
show  an  injury  to  the  products  of  the  soil, 
and  also  to  show  that  appellee's  stock  pas- 
turing on  his  lands  was  injured,  and  that 
some  of  it  was  killed,  as  a  result  of  oil 
swallowed  In  eating  grass  and  drinking  wa- 


ter on  the  land.  Under  the  evidence,  appd- 
lee  was  entitled  to  a  verdict  for  these  items 
of  evidence.  When  the  amount  of  the  ver- 
dict is  considered  in  connection  with  the 
evidence  in  relation  to  the  Items  of  damages 
for  which  appellee  is  entitled  to  recover.  It 
seems  apparent  that  the-  Jury  must  have 
awarded  damag^es  on  account  of  permanent 
Injury  to  the  productive  qualities  of  the  soli. 
In  testifying  to  the  market  value  of  the  land 
before  the  oil  flowed  over  It,  and  of  the 
same  land  Immediately  afterward,  the  wit- 
nesses must  have  based  their  testimony  on 
the  assun^tion  that  the  fertility  of  the  soil 
was  destroyed,  and  that  the  land  would  re- 
main in  tiiat  condition  for  an  Indefinite 
period;  and  the  Jury  must  have  based  the 
damages  as  awarded  by  Its  verdict  on  the 
depredation  In  the  market  value  of  the  land 
as  shown  by  such  evidence.  Where  it  ap- 
pears from  a  record  that  a  verdict  is  based 
on  Improper  items  of  damages,  the  verdict 
will  be  held  to  be  excessive,  and  a  new  trial 
will  be  awarded.  Cleveland,  etc.,  B.  Ga  t. 
Hadley  (1907)  170  Ind.  204,  82  N.  E.  1025,  84 
N.  E.  13,  16  L.  B.  A.  (N.  S.)  627,  16  Ann. 
Oas.  1 ;  City  of  Indianapolis  v.  Stokes  (1914) 
182  Ind.  31,  105  N.  B.  477;  Board  of  Com'rs 
V.  Fertlch  (1897)  18  Ind.  App.  1,  46  N.  E. 
699. 

The  same  rule  must  be  applied,  where  tbo 
verdict  appears  to  be  based  on  an  item  of 
damage  which  has  no  evidence  to  sustain  it. 
For  the  reasons  stated,  api>ellanfs  motl<» 
for  a  new  trial  should  have  been  sustained. 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  a  new  trlaL 


oas  Ind.  set) 
FELKEB  et  al.  ▼.  CALDWEUi.    (No.  23877.) 

(Supreme  Court  of  Indiana.     June  26,  1819.) 

1.  OrFicBRs  «=»82  — Claim  to  Ofucb  — 1i»- 

JUNCJTION. 

Where  title  to  a  public  office  is  clearly  on- 
scttled,  a  claimant  ot  the  office  may  be  enjoined 
by  one  occupying  the  office  under  a  claim  of 
right  undl  the  former  shall  have  established  bia 
title  in  an  action  at  law. 

2.  CoNSTirtrnoNAi.  Law  €=348  —  Statdtcs  — 
Pbebttmption  of  Vauditt. 

A  statute  on  the  books  at  any  given  time,  not 
judicially  declared  unconstitutional  or  invalid, 
is  presumably  a  valid  law. 

3.  States  9=34— VAxinrrr  or  State  Btatutk 
— State  Qxjestion. 

Whether  a  state  statute  is  inhibited  by  the 
Constitution  of  the  state  is  a  state  and  not  • 
federal  question. 

4.  States  ®=»4  —  Statute  —  IiTTERFXBBiraB 
With  Iktebstate  Commeece  —  Effect  of 
Fedekai.  Decision. 

One  appointed  by  the  Governor  state  super- 
visor of  oil  inspection  under  Acts  1901,  c.  226 
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(in 

OSarna'  Ann.  St  1814,  {  7890),  was  not  affected 
in  his  title  to  the  office  by  a  dedsicn  of  the 
federal  court  holding  the  act  ioTalid  as  a  rev- 
enue measure  as  to  interstate  shipments  of  oil. 

S.  OincEBS    $=>82  —  OmcocB    Db    Facto  — 

RiOHT  TO  iNJtJNCTIVS  RELISr. 

In  view  of  Acts  1881,  c.  78,  Acts  1891, 
c  27,  state  supervisor  of  oil  inspection  ap- 
pointed by  the  Governor  under  Acts  1901,  c. 
226  (Burns'  Ann.  St.  1914,  {  7890),  held  at  least 
a  de  facto  officer,  and  a  de  jure  officer  in  case 
the  act  of  1901  was  valid,  so  that  he  was  en- 
titled to  injunctive  relief  against  a  rival  claim- 
ant to  the  office,  appointed  by  the  state  geologist, 
who  was  interfering  with  the  dutiea  of  the  of- 
fioe. 

Lalry,  O.  X,  and  Townaend,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Lewis  B.  Ewbank,  Judge. 

On  rehearlntr.  Former  opinion  set  aglde, 
and  Judgment  below  affirmed. 

For  former  opinion,  see  121  N.  B.  038. 

Charles  E.  Cox  and  Myers,  Gates  &  Rals- 
ton, all  of  Indianapolis,  for  appellant 

John  F.  Bobbins  and  Ele  Stansbury,  both 
of  Indianapolis,  and  U.  S.  Lesh,  of  Hunting- 
ton, for  appellee. 

MYEBS,  J.  On  July  7,  1917,  appellee 
brought  this  suit  against  appellants,  Felker 
and  his  deputies,  and  thereafter  such  steps 
were  taken  and  proceedings  had  that  a  tem- 
porary Injunction  was  granted,  enjoining  the 
appellants  and  all  other  persons  assuming  to 
act  as  deputies,  or  otherwise,  from  In  any 
manner  interfering  with  appellee  as  state  su- 
pervisor of  oil  Inspection,  or  his  deputies  In 
the  discharge  of  their  duties,  until  such  time 
as  it  shall  first  be  established  by  the  adjudi- 
cation of  a  competent  tribunal  that  said  Adam 
H.  Felker  had  a  superior  title  to  the  said 
office  of  state  supervisor  of  oil  Inspection,  or ' 
nntil  the  further  order  of  this  court  It 
further  appears  that  appellee,  on  June  22, 
.1017,  was  appointed  by  the  Govemw  of  the 
state  of  Indiana,  state  supervisor  of  oil  In- 
qiection  under  the  provision  of  an  act  of  the 
General  Assembly  approved  March  11,  1901. 
Acts  1901,  p.  616;  section  7890,  Bums  1914. 
He  thereupon  gave  bond  and  Qnalifled  as  re- 
quired by  law. 

On  July  2,  1917,  appellant  Felker  was  ap- 
pointed by  the  state  geologist  as  state  super- 
visor of  oil  Inspection  under  the  provisions 
of  an  act  of  the  Legislature.  Acts  1891.  p.  29. 
Felker  gave  bond  and  qualified  as  required  by 
the  law  under  which  he  claims  to  act  ap- 
pointed deputies  throughout  the  state,  ahd 
luraceeded  to  take  steps  to  enforce  the  law  re- 
lating to  the  Inspection  of  oil,  eta 

The  errors  here  assigned  on  the  rulings  of 
the  trial  court  diallenge  the  legality  of  the 
order  of  the  trial  court  granting  a  temporary 
injunction. 
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Appellants  imdist  that  a  ooort  of  equity  is 
without  jurisdiction  to  grant  Injunctive  re- 
lief in  a  case  where  It  clearly  appears  that 
the  real  controversy  involves  the  title  to  a 
public  office. 

Appellee  takes  the  position  that  by  virtue 
of  his  appointment  and  commission  he  was  a 
de  facto  officer  acting  under  color  of  author- 
ity, and  as  such  officer  he  was  entitled  to  have 
the  status  quo  preserved  as  against  an  adverse 
dalmant  who  was  interfering  with  him  in 
the  performance  of  the  duties  of  such  office, 
until  such  time  as  the  title  thereto  could  be 
determined  in  a  pr<^per  proceeding  for  that 
purpose. 

[1]  Appellants'  Inslstance  is  not  well  takoi, 
for  the  reason  that  the  title  to  the  office  of 
state  supervisor  of  oil  inspection  was  clearly 
an  unsettled  question,  and  In  such  cases  one 
claimant  to  the  office  may  be  enjoined  by  one 
occuppying  the  office  under  a  dalm  of  right 
until  the  former  shaU  have  established  his 
title  In  an  action  at  law.  Parsons  v.  Durand, 
ISO  Ind.  203,  48  N.  E.  1047 ;  Brady  v.  Sweet- 
land,  18  Kan.  41;  State  v.  Superior  Court, 
17  Wash.  12, 48  Pac.  741, 61  Am.  St  Bep.  898; 
Beemdin  ▼.  Mosby,  47  Ohio  St  670,  26  N.  B. 
717;  Rhodes  v.  Driver,  68  Ark.  606,  66  "S.  W. 
106,  86  Am.  St  B^.  216;  Stenglein  v.  Sagi- 
naw Clr.  Judge,  128  Mich.  440,  87  N.  W. 
449;  Onillotte  t.  Polncy,  41  La.  Ann.  833,  6 
South.  607,  6  Lb  R.  A.  403;  2  Joyce  aa  In- 
junctions, i  1880;  2  High  <hi  Injunctions  (4th 
Ed.)  I  1316. 

In  this  state  public  offices  are  either  con- 
stitutional or  legislatlT&  In  this  case  the 
office  In  question  is  not  a  constitutional  one; 
consequently  it  must  be  one  created  by  the 
Legislature  or  none  exists.  However,  the 
power  of  the  Legislature  to  create  It  is  not 
questioned  nor  is  there  any  constitutional  ob- 
jection urgred. 

[2]  In  considering  the  qaeetkms  here  pre- 
sented, tlie  circumstance  existing  at  the  time 
the  trial  court  gave  its  decision  must  not 
be  overlooked.  With  this  observation  in 
mind,  it  will  be  seen  that  at  that  time  the  act 
of  1901,  supra,  was  on  our  statute  books,  and 
presumably  a  valid  law.  State  ex  reL  Shea 
V.  BlUhelmer,  178  Ind.  83,  96  N.  B.  801;  Han- 
ly  T.  Sims,  175  Ind.  345,  93  N.  K  228,  84  N.  B. 
401;  Cincinnati,  etc,  B.  Co.  v.  McCullom,  183 
Ind.  656,  109  N.  EL  206,  Ann.  Gas.  1917E, 
1165.  At  least  If  it  was  unconstitutional  or 
invalid  for  any  reason.  It  was  not  so  judicial- 
ly declared. 

This  court  in  the  case  of  Parker  y.  State, 
133  Ind.  178,  200,  32  N.  B.  836,  843  (18  L.  R. 
A.  567)  said: 

"It  seems  to  be  well  settled  that  one  who  Is 
elected  or  appointed  to  an  office  under  an  un- 
constitutional statute,  before  it  is  adjudged  to 
be  BO,  is  an  officer  de  facto." 

[3, 4]  Appellee  was  appointed  and  qualified 
under  the  act  of  1901.    This  act  for  more 
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than  16  years  was  acqnlesced  In  by  all  parties 
concerned  as  well  as  the  public  generally. 
Tme,  on  June  27, 1917,  the  District  Court  ot 
the  United  States  for  the  District  of  InClana, 
on  the  ground  that  the  act  of  1901  was  a  reve- 
nue measure,  enjoined  appellee  from  Inspect- 
ing and  Interfering  with  oils  which  were  In- 
terstate shipments.  However  this  may  be, 
the  question  of  the  validity  of  the  act  under 
which  api>eUee  was  appointed  was  not  then 
pending  before,  or  determined  by,  any  court 
of  this  state,  nor  had  this  court  passed  on  the 
^ect  of  the  federal  court  decision.  We  take 
it  for  granted  that  the  federal  court  did  not 
pass  on  the  question  as  to  whether  or  not 
the  act  was  inhibited  by  our  state  Constitu- 
tion. That  is  a  state  question.  Bx  jjarte 
Spencer,  228  D.  S.  652,  664,  33  Sup.  Ct  700, 
67  L.  Ed.  1010.  While  the  decision  of  the  fed- 
eral court  had  the  ^ect  of  excluding  In- 
terstate shipments  of  oil  from  the  operation 
of  certain  provisions  of  the  statute  under 
which  appellee  was  acting,  yet  It  is  not  our 
understanding  that  such  decision  In  any  wise 
affected  appellee's  title  to  the  ofBce  of  state 
supervisor  of  oil  inspection.  The  question  of 
title  to  the  office  is  not  here  involved,  and 
will  not  be  considered  as  a  question  present- 
ed by  this  record.    Parsons  v.  Durand,  supra. 

In  1881  (Acts  1881,  p.  671)  a  gMieral  law  on 
the  subject  of  Inspection  of  oUs  was  enacted, 
and  the  Governor  was  thereby  authorized  to 
appoint  for  the  term  of  two  years  a  suitable 
person,  with  certain  specific  qualifications  to 
I>erform  the  duties  required  by  that  act 

In  1891  (Acts  1891,  p.  29)  the  General  As- 
sembly expressly  created  the  office  of  state 
supervisor  of  oil  inspection,  prescribed  the 
duties  thereof,  fixed  the  compensation  of  such 
officer,  and  abolished  the  office  known  by  the 
act  of  1881  as  state  Inspector  of  oils,  and  gave 
the  appointive  power  to  the  state  geologist, 
who  was  authorized  to  fill  the  office  by  ai>- 
pointment  for  a  term  of  four  years.  This 
enactment  was  challenged  and  held  valid  by 
this  court  in  the  case  of  State  ex  rel.  Yancey 
V.  Hyde,  129  Ind.  297,  28  N.  B.  186,  13  U 
R.  A.  79. 

[(]  Looking  to  the  law  in  force  In  1891, 
on  the  subject  now  being  coni^dered,  It  will 
be  seen  that  the  two  acts  1881  and  1891  to- 
gether furnished  the  law  at  that  time  in  this 
state  on  the  subject  of  oil  inspection.  That 
law  for  a  period  of  10  years  thereafter  was 
enforced  by  an  officer  characterized  as  "state 
supervisor  of  oil  Inspection." 

The  1901  act  was  entitled  "An  act  regulat- 
ing the  tnsx>ectlon  of  oils  and  otber  petroleum 
products,  providing  penalties  for  its  violation, 
and  repealing  all  former  laws  and  laws  In 
conflict  therewith."  This  act  as  its  title  in- 
dicates has  reference  to  the  manner  of  In- 
q>ectlng  oils  and  other  petroleum  products 
only.  It  has  no  provision  expressly  creating 
an  office,  bat  provides  that  such  inspection 
as  therein  designated  shall  be  made  by  the 


state  supervisor  of  oQ  inspection,  and  offlcfr 
theretofore  created  by  jxjsltive  legislative  ao 
tion,  and  at  that  time  being  administered  by 
an  Incumbent  wlio,  so  far  as  it  appears  from- 
this  act,  was  to  continue  in  office  until  Janr- 
uary  1,  1003,  when  by  the  provisions  of  this 
act  the  Governor  was  to  appoint  his  succes- 
sor, and  every  four  years  thereafter.  Under 
this  act,  the  duties  of  the  state  supervisor 
of  oil  Inspection  were  not  materially  differ- 
ent from  those  required  of  this  officer  under 
the  act  of  1881,  except  that  his  duties  were 
extended  to  Include  the  inspection  of  gasoline, 
petroleum-ether,  or  similar  or  like  substancea 
under  whatever  name  called. 

Under  the  former  acts  this  officer  was  com- 
pensated by  fees  collected  from  those  requir- 
ing his  services,  while  in  the  1901  act  he  re- 
ceived a  salary  of  $2,600  per  year,  to  be  paid 
out  of  the  state  treasury.  His  salary  since 
1903  has  been  by  the  appr^riatlon  act  in- 
creased to  $3,800  per  year,  with  an  addition 
of  $600  for  office  exi)enses,  and  ln~1915  the 
Le^slature  appropriated  $500  for  office  ex- 
penses, $500  for  traveling  expenses,  and  $900 
for  clerk  hire.  Acts  1915,  p.  349.  A  minor 
change  was  made  in  the  appointment  of  depu- 
ties who  were  to  receive  only  one  half  of  the 
fees  provided  for  inspection,  and  the  other  one 
half  was  to  be  paid  to  the  state  treasury  for 
the  benefit  of  the  general  fund  of  the  states. 
Appellant  calls  our  attention  to  these  chang- 
es, and  insists  that  they  tend  to  show  that 
the  General  Assembly  in  passing  this  last 
act  contemplated,  and  intended  to  create, 
another  and  different  office  from  that  created 
by  the  act  of  1891.  Wo  are  not  convinced 
that  this  act  should  be  so  construed.  We 
are  not  prepared  to  say  that  a  mere  change 
in  compehsatlng  this  officer  from  a  fee  basis 
to  a  salary  basis  is  sufficient  to  create  a  nevr 
office,  but,  on  the  contrary,  we  are  persuaded 
tltat  the  Legislature,  in  re-enacting  the  act  ot 
1881  relative  to  the  duties  of  the  inspecting 
officer  and  method  to  be  followed  by  him 
In  inspecting  oil,  gasoline,  petroleum-ether, 
and  other  petroleum  products,  and  providing 
that  the  state  supervisor  of  oil  Inspection 
shall  perform  these  duties,  did  Intentionally 
recognize  the  office  created  by  the  act  of 
1801  as  an  existing  office,  so  that  whoi  the 
Governor  of  this  state  appointed  appellee  as 
the  successor  of  the  resigned  Incumbent,  aa 
shown  by  this  record,  the  appointment  was 
to  a  legally  existing  office,  and  api>ellee^s  pos- 
session of  the  books,  papers,  and  i)arapher- 
naUa  of  the  office  under  his  appointment 
made  him  a  de  flicto  officer  at  least,  and  a 
de'  Jure  officer  in  tease  the  act  under  which  he 
received  hia  appointment  was  valid.  So 
that  when  the  proceedings  in  this  case 
brought  to  the  attention  of  the  trial  judge 
acting  as  a  chancellor  a  state  of  tacts  diow- 
ing  an  existing  office  with  two  claimantB, 
one  in  possession  performing  the  duties  o< 
the  office,  claiming  his  authority  to  act  und^ 
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an  appointment  authorized  by  the  law  not 
Judicially  declared  Invalid,  and  the  other 
claiming  the  right  to  administer  the  affairs 
of  the  same  office  by  virtue  of  his  appoint- 
ment under  another  law,  a  de  facto  officer 
was  shown  on  the  part  of  the  former,  enti- 
tling him  to  injunctive  relief.  Johnston  t. 
Jones,  23  N.  J.  Eq.  216. 

In  Carleton  t.  People,  10  Mich.  260,  It  is 
said: 

"All  that  la  required  when  there  is  an  office 
to  make  an  officer  de  facto  is  that  the  individual 
claiming  the  office  is  in  possession  of  it,  per- 
forming its  duties,  and  claiming  to  be  such  offi- 
cer under  color  of  election  or  appointment,  as 
the  case  may  be.  It  is  not  necessary  his  election 
or  appointment  should  be  valid,  for  that  would 
make  him  an  officer  de  jure." 

In  the  case  of  Erwin  v.  Jersey  City,  60 
N.  J.  Law,  141,  144,  37  AtL  732,  733  (64  Am. 
St  Rep.  584)  it  is  said: 

"When  an  official  person  or  body  has  appar- 
ent authority  to  appoint  to  public  office,  and 
apparently  exercises  such  authority,  and  the 
person  so  appointed  enters  upon  and  performs 
the  duties  of  such  office,  his  acts  will  be  held 
valid  in  respect  to  the  public,  whom  he  repre- 
sents, and  to  third  persons,  with  whom  he 
deals  officially,  notwithstanding  there  was  a 
want  of  power  to  appoint  him  in  the  person  or 
body  which  professed  to  do  so."  > 

See,  also.  Parks,  Pet'r,  for  Writ  of  Habeas 
Corpus,  3  Mont.  428,  430 ;  Buck  v.  Hawley  et 
al.,  129  Iowa,  406,  408,  105  N.  W.  688. 

Since  the  submission  of  this  cause,  the  act 
of  1901  has  been  held  invalid  by  this  court 
in  the  case  of  Caldwell  v.  Btelker,  119  N.  B. 
999.  That  case  vros  a  proceeding  in  quo  war- 
'  ranto  to  try  the  title  to  the  office  of  state 
supervisor  of  oil  Inspection,  wherein  it  was 
held  that  the  act  of  1881  is  in  force  except 
as  amended  and  modified  by  the  act  of  1891. 

The  qnestion  involved  in  this  latter  case 
was  clearly  for  the  law  side  of  the  court. 
When  the  qnesticm  thus  presented  wtis  de- 
termined, the  remedy  Invoked  and  granted  in 
this  case  served  its  purpose^  bnt  it  is  nec- 
essary that. the  cause  be  sent  back  to  the 
trial  conrt  for  a  final  disposition  in  that 
ooort 

Our  attmtlGD  has  been  called  to  the  case  of 
Norton  v.  Shelby  County,  118  U.  S.  425, 6  Sup. 
Ot  1121,  30  L.  Ed.  178,  as  authority  for  the 
proposition  that,  "There  cannot  be  a  de 
facto  office,  under  a  constitutional  govern- 
ment." 

In  our  view  of  the  instant  cas^  the  ques- 
tion suggested  is  unimportant  in  the  decision 
of  this  case,  and  we  therefore  express  no 
opinion  on  it.  However,  In  the  case,  State 
of  Maine  v.  Poulin,  105  Me.  224,  74  Atl.  119, 
24  L.  R.  ^  (N.  S.)  408,  134  Am.  St  Rep.  543, 
the  question  of  whether  or  not  there  may  be 
a  de  facto  officer  without  a  do  jure  office  is 
thoroughly  considered,  as  also  the  case  of 


State  V.  Carroll,  88  Conn.  449, 9  Am.  B^.  409, 
and  the  Norton  Case,  the  two  leading  cases 
often  referred  to  in  the  books  as  sustaining 
the  doctrine  appellants  would  have  this  court 
announce.  Eadi  of  these  cases  is  analyzed, 
and  the  conclusion  reached  that  there  can  be 
no  reasonable  doubt  that  there  may  exist  a 
de  facto  office  a  ■  well  as  a  de  facto  officer. 
See,  also,  Land  v.  Mayor,  etc.,  of  Bayonne,  74 
N.  J.  Law,  455,  68  AU.  90,  122  Am.  St  Rep. 
391,  12  Ann.  Cas.  961,  and  note  to  same  case, 
15  U  B.  A.  (N.  S.)  93 ;  Bales  v.  Bailey,  106 
Minn.  138,  118  N.  W.  676,  19  U  B.  A.  (N.  S.) 
775,  130  Am.  St  Rep.  592,  16  Ann.  Cas.  338. 
Judgment  affirmed. 

LAIRY,  C.  J.,  and  TOWNSBND  J,  dissent 


(18S  Ind.  380) 
BENNETT  ▼.  STATE,    (No.  23513.) 

(Supreme  Court  of  Indiana.     June  26,  1919.) 

1.  Indictment  and  Infobiiation  €s»137(7)— 
Motion  to  Quash. 

Where  an  indictment  was  good  as  an  indict- 
ment for  assault  and  battery,  a  motion  to  quash, 
directed  to  the  whole  indictment,  was  properly 
overruled,  though  it  attempted  to  charge  an 
assault  and  battery  with  intent  to  commit  mur- 
der. 

2.  HoinoiDX  «=s>337— ApfbaI/— DEFBOTivk  In- 
dictment. 

Where  defendant  was  convicted  of  assault 
and  battery  and  the  indictment  sufficiently 
charged  the  commission  of  that  crime  as  defined 
by  Burns'  Ann.  St  1914,  S  2242,  defendant  can- 
not  complain  that  the  indictment  was  defective 
in  so  far  as  it  attempted  to  charge  the  offense 
of  assault  and  battery  with  intent  to  commit 
murder. 

3.  CamiNAL  Law  «=>1141(2),  U44(^)— Af- 
PXAI/— Pbesuhftions. 

As  a  general  rule,  the  appellate  court,  in 
the  absence  of  a  showing  in  the  record  to  the 
contrary,  will  indulge  all  reasonable  presump- 
tions in  favor  of  the  judgment  and  rulings  of  the 
trial  court,  and  in  order  to  overcome  such  pre- 
sumptions error  must  affirmatively  be  shown  by 
the  record ;  the  burden  of  so  showing  being  on 
the  party  complaining  of  the  error. 

4.  CBiionAi.  Law  ^=>1144(14)— Appeai,— Pbe- 
BuifPnoNS— Irstbuctions. 

Where  all  of  the  bistructions  were  not  In 
the  bUl  of  exceptions  and  it  did  not  affirmative- 
ly show  that  the  trial  judge  did  not  copy  the 
indictment  and  a  section  of  the  statute  into  his 
written  instructions  filed  in  the  case,  it  wUl  on 
appeal  be  presumed,  where  defendant  complain- 
ed that  after  a  proper  and  timely  request  to 
instruct  the  jury  in  writing  the  judge  read  the 
indictment  and  such  section  of  the  statute,  that 
the  judge  complied  with  the  request  either  by 
copying  same  in  the  instructions  before  reading, 
or  rereading  them  after  insertion. 


'or  otbcr  esaes  see  same  topic  and  KBT-NUHBER  In  all  Ke7-Numbered  Digests  and  Indezaa 


Digitized  by 


Google 


798 


123  NORTHEASTERN  REPORTER 


(Ind. 


6.  CsiiaNAi,  Law  «=3ll24(S)— Af^eai^— Rbo- 
OBD— Motion  tob  New  Trial. 

Under  Burns'  Ann.  St.  1014,  |  2165,  a  mo- 
tion for  new  trial,  complaining  tliat  tlie  verdict 
was  contrary  to  the  law  and  not  sustained  by 
the  evidence,  cannot  be  considered  by  the  ap- 
pellate court,  where  the  evidence  was  not  in  the 
record. 

Q.  Criminal  Law  €s»1180(23  —  Apfkal  — 
Briefs. 
Where  defendant  asserted  that  the  trial 
court  erred  in  finding  for  the  state  on  his  plea 
in  abatement  to  the  indictment,  but  did  not  set 
out  in  his  brief  any  copy  of  the  plea  or  state 
the  substance  thereof,  and  there  was  nothing  in 
the  brief  to  show  disposition  of  the  plea,  noth- 
ing is  presented  for  review  by  the  appellate 
court 

7.  ORnaRAL  Law  «=>266— Standiko  Muts— 
Enteriko  Plka  fob  Defendant. 

Under  Bums'  Ann.  St  1914,  i  2072,  it  was 
proper,  where  defendant  stood  mute,  to  enter 
for  him  a  plea  of  not  guilty. 

Appeal  from  Circuit  Court,'  Qreene  County; 
TIios.  Van  Buslcirk,  Special  Judge. 

Stanley  Bennett  was  convicted  of  assault 
and  battery,  and  appeals.    Affirmed. 

Charles  C.  Whltlock,  of  Terre  Hante,  and 
Webster  V.  Moffett,  of  Bloomfleld,  for  appel- 
lant 

Ele  Stansbury  and  Dale  F.  Stausbury,  both 
at  Indianapolis,  for  the  State. 

WILLOUGHBY,  J.  This  was  a  prosecu- 
tion against  appellant  and  another  by  indict- 
ment under  section  2240,  Bums'  R.  S..1914, 
for  assault  and  battery  with  Intent  to  com- 
mit murder.  The  appellant  was  tried  sepa- 
rately by  Jury,  and  a  verdict  rendered  find- 
ing him  guilty  of  assault  and  battery  only. 
Judgment  was  rendered  on  tbe  verdict,  and 
defendant  appeals. 

Tbe  errors  relied  on  for  reversal  are: 

(1)  Error  In  overruling  appellant's  motion 
to  quash  tbe  indictment 

(2)  Error  in  tbe  court  overruling  appel- 
lant's motion  for  a  new  trial. 

[1,2]  The  indictment,  omitting  the  ft>r- 
mal  parts  and  signature,  is  as  follows : 

"That  at  Greene  county,  in  the  state  of  Indi- 
ana, on  the  4th  day  of  December,  1917,  one 
Stanley  Bennett  and  William  Stevenson  did 
then  and  there  unlawfully  and  feloniously,  and 
in  a  rude  and  insolent  and  angry  manner,  touch, 
beat,  strike,  lack,  and  wound  Will  R.  Voslob, 
with  the  felonious  intent  then  and  there  and 
thereby  to  kill  and  murder  said  WUl  Voalob." 

A  motion  to  quash  was  directed  to  the 
whole  indictmrat.  It  it  was  good  as  an  in- 
dictment for  assault  and  battery  only,  tbe 
motion  was  correctly  overruled.  Oreer  v. 
State,  RO  Ind.  267,  19  Am.  Rep.  709  r  Mc- 
Ouire  v.  State,  BO  Ind.  284;  Stncker  v.  State, 
171  Ind.  441,  84  N.  BX  971. 


Appellant  insists  that  tbe  indictment  does 
not  correctly  charge  the  felonious  Intent  to 
murder.  The  indictment  sufficiently  diarges 
the  (iommission  of  the  crime  of  assault  and 
battery  as  defined  by  section  2242,  Bums' 
1914,  and,  as  the  accused  was  convicted  of 
assault  and  battery  only,  he  is  not  in  a  i>osi- 
tion  to  complain  or  insist  that  the  indictment 
does  not  sufficiently  diarge  the  felonious  in- 
tent Having  been  convicted  of  assiiolt 
and  battery  only,  the  sufficiency  of  tlie  In- 
dictment as  to  the  Intent  presents  a  moot 
question  which  we  are  not  required  to  decide. 
Stucker  v.  State  171  Ind.  441,  84  N.  EL  971 ; 
Parks  v.  State,  159  Ind.  2U,  216,  64  N.  B. 
862,  59  L.  B.  A.  190. 

There  is  no  attempt  to  bring  any  evidence 
into  the  record.  There  is  no  bUl  of  excep- 
tions purporting  to  contain  the  evidence  or 
any  part  of  it  There  is  in  the  record  a 
bill  of  excq»tions  containing  certain  instruc- 
tions glvoi  by  the  court  and  certain  instruc- 
tions requested  by  the  defendant  and  refused 
by  tbe  court;  but  it  does  not  i^pear  fMm 
said  bill  of  exceptions  that  it  contains  all 
of  such  instructions  given  or  tendered  and 
refused. 

[S,4]  Appellant  claims  that  the  court 
erred.  In  this,  that  the  appellant  made  a 
proper  and  timely  motion  to  require  the 
court  to  instruct  the  jury  in  writing,  but 
that,  notwithstanding  sudi  request,  the  Judge 
read,  in  giving  his  instructions  in  the  case, 
tbe  original  indictment  and  in  another  in- 
struction he  read  section  2240,  Bums'  It  S. 
1914,  from  the  printed  volume.  Tbe  bill  of 
exceptions  does  not  show  affirmatively  that 
the  Judge  did  not  copy  said  indlctmoat  -  and  ■ 
said  section  2240  into  his  written  instructions 
filed'  in  the  case.  For  aught  that  appears  in 
tbe  bill  of  exceptions,  he  may  have  had  them 
copied  in  his  instmctloDs  before  reading,  or, 
when  objection  was  made,  he  may  have  then 
copied  said  statute  and  indictment  into  his 
instructions,  and  then  reread  them. 

In  Smurr  v.  State.  88  Ind.  504^  dted  by 
appellant,  the  court  say: 

"It  is  proper,  of  course,  for  the  court  to  make 
extracts,  whidi  are  law  and  applicable  to  tiie 
case,  from  any  law  book,  and  to  copy  the  same 
in  its  written  charge  and  to  read  the  charge  ca«* 
taining  such  extracts  to  the  jury." 

The  bill  of  exceptions  does  not  show  ttat 
this  was  not  done.  Therefore  we  must  pre- 
sume that  it  was  done.  As  a  goieral  rul^^ 
the  appellate  court,  in  the  absence  of  a  show- 
ing in  the  record  to  the  contrary,  vriU  in- 
dulge aU  reasonable  presumptions  in  favor 
of  the  correctness  of  the  Judgment  or  rul- 
ings of  the  trial  court,  and  will  presume 
that  the  proceedings  had  In  the  progress 
of  the  cause  were  regular  and  free  from 
error.  In  order  to  overcome  such  presump- 
tion, error  must  affirmatively  be  shown  by 
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'  the  record,  and  the  burden  of  so  showing 
it  is  on  the  party,  asually  defendant,  com- 
plaining of  the  error.  17  O.  J.  pp.  218,  214, 
216;  Bader  v.  State,  176  Ind.  268,  94  N.  E. 
1009;  Woodward  v.  State,  174  Ind.  743,  93 
N.  B.  169 ;  Campbell  v.  State,  148  Ind.  52T, 
47  N.  El  221;  Duncan  t.  State,  110  Ark.  623, 
162  S.  W.  673;  Niswonger  v.  State,  179  Ind. 
668,  102  N.  m  135,  46  L.  R.  A.  (N.  S.)  1. 

In  the  absence  of  an  afflrmatiye  showing 
of  error,  the  presumption  is  that  the  ruling 
of  the  trial  court  was  correct  Malone  v. 
States  179  Ind.  184.  100  N.  B.  667;  Wood- 
ward y.  State,  174  Ind.  743,  93  N.  E.  169; 
Campbdl  t.  State,  148  Ind.  627,  47  N.  a 
221. 

In  Hollon  ▼.  State,  186  Ind.  874,  114  N.  El 
6,  the  court  says: 

"Certain  questions  are  sought  to  be  presented 
as  to  instructions  given  and  refused;  but  it 
does  not  appear  from  the  bill  of  exceptions  con- 
taining  such  instructionB  whether  it  contains 
all  of  the  instructions  in  the  case.  As  said  in 
State  T.  Winstandley.  ISl  Ind.  495,  496,  61  N. 
E.  1054:  'When,  in  a  criminal  case,  it  is  not 
afBrmatiyely  shown  by  the  bill  of  exceptions  that 
it  contains  all  the  instructions  given  by  the 
court  to  the  jury,  this  court  must  presume  that 
such  bill  of  exceptions  does  not  contain  all 
the  instructions  given.  Cooper  y.  'State,  120 
Ind. -377,  383,  384,  22  N.  B.  820.  In  such 
case,  the  presumption  is  that  the  substance  of 
the  instructions  asked  was  embraced  in  the  in- 
structions given  by  the  court,  which  are  not  con- 
tained in  the  bill  of  exceptions,  and  that,  if  any 
instructionB  given  by  the  court  and  set  out  in 
the  bill  of  exceptions  are  erroneous,  they  were 
corrected  or  withdrawn  by  other  instructions 
given  by  Uie  court,  and  not  set  forth  in  the 
record.'."  Pence  v.  Waugh,  136  Ind.  143,  84 
N.  B.  860;  Bd.  of  Com'rs  of  Jackson  Oa  v. 
Nidiols,  139  Ind.  611,  88  N.  B.  ;»6;  Mns- 
grave  y.  State,.133  Ind.  297,  82  N.  B.  886;  For- 
syth y.  WUcox,  148  Ind.  144,  41  N.  B.  871. 

In  Robb  y.  State,  144  Ind.  669.  48  N.  B, 
642,  complaint  was  made  of  misconduct  of 
the  prosecuting  attorney  in  his  opening  state- 
pient  to  the  Jury,  and  this  court  held  that  it 
would  presume  that  the  trial  court,  in  ita  in- 
structions, withdrew  any  such  misstatementa 
of  a  prejudicial  character,  and  directed  the 
Jury  to  disregard  them,  for  the  reason  that 
all  the  instructions  given  were  not  in  the 
record.  The  court,  in  that  case,  at  page 
672  of  144  Ind.,  at  page  643  of  43  N.  EL,  said : 

"However,  it  is  the  duty  of  this  court  to  in- 
dulge all  reasonable  presumptions  in  favor  of 
the  action  of  the  trial  court,  and  in  doing  so  in 
this  instance  we  must  presume,  the  contrary 
not  appearing,  that  the  court  in  Its  charges  to 
the  Jury  widtdrew  any  misstatements,  of  a 
prejudidal  diaracter,  and  directed  the  jury  to 
ignore  them." 

If  the  presumption  in  such  a  case  is  that 
the  trial  court  withdrew  the  improper  state- 
menta  of  the  prosecuting  attorney  and  direct- 
ed the  Jury  to  disregard  them.  It  certainly 
follows  that,  tt  the  Instmctloiu  are  not  all 


in  the  record,  and  any  instruction  contained 
therein  is  erroneous,  it  will  be  presumed, 
not  only  that  the  same  was  corrected,  or  the 
defect  therein  supplied  by  other  instructions 
given,  and  omitted  from  the  record,  but  that 
the  same  was  withdrawn,  and  the  Jur^  di- 
rected to  disregard  It,  if  such  presumption 
is  necessary  to  prevent  a  reversal  of  the 
cause. 

Applying  the  same  reasoning  to  the  case 
now  before  the  court,  the  court  must  pre- 
sume, nothing  in  the  record  affirmatively  ap- 
pearing to  the  contrary,  that  the  court  with- 
drew the  oral  Instructions,  claimed  by  appel- 
lant to  have  been  given,  and  substituted 
therefor  written  instructions,  and  that,  when 
objection  was  made  to  the  reading  of  section 
2240,  Bums*  R.  S.  1914,  the  court  copied 
such  section  Into  ita  instructions  and  reread 
It,  and  that  the  Indictment  was  copied  into 
ita  written  instructions  as  a  part  thereof. 

Judge  Elliott,  In  his  work  on  Appellate 
Procedure  (section  709),  says: 

"If  the  appellate  tribunal  is  compelled  to  re- 
sort to  presumptions.  It  will  choose  that  which 
sustains  the  proceedhigs  of  the  trial  court  and 
reject  that  which  would  overthrow  them.  If  the 
condition  of  the  record  is  such  as  to  require  the 
higher  court  to  act  upon  a  presumption,  it  will 
without  hesitation  adopt  the  presumption  that 
upholds  the  Judgment  from  which  the  appeal 
is  prosecuted." 

In  this  case,  the  bill  of  excepflons  falling 
to  show  afflrmatively  that  the  court  did  not 
comply  with  the  written  request  of  the  par- 
ties that  instructions  be  given  in  writing,  we 
must  presume  that  the  trial  court  complied 
with  the  law  In  that  particular.  In  the  ab- 
sence of  the  evidence,  and  the  bill  of  excep- 
tions containing  the  Instructions  not  show- 
ing afflrmatively  that  it  contained  all  the 
instructions  givoa,  no  question  Is  presented 
to  this  court  on  giving  or  refusing  instruc- 
tions. HoUon  y.  State,  supia ;  State  v.  Win- 
standley, supra. 

[I.  IJ  In  his  motion  for  a  new  trial,  ap- 
pellant says  the  verdict  of  the  JU17  is  con- 
trary to  law  and  the  vferdlct  of  the  Jury  la 
not  Bustakied  by  the  evidence;  but,  in  the 
absence  of  the  evidence,  we  cannot  consider 
either  of  these  alleged  errors.  Section  2166, 
Bums'  R.  S.  1914.  Appellant  alleges  that 
the  court  erred  in  finding  for  the  state  on 
appellant's  plea  In  abatement  to  the  indict- 
ment, but  he  does  not  set  out  in  his  brief 
any  copy  of  the  alleged  plea  in  abatement, 
or  state  the  substance  of  it,  and  there  la 
nothing  in  said  brief  to  show  what  disposi- 
tion was  made  of  said  plea.  He  does  not 
disclose  whether  it  was  disposed  of  by  de- 
murrer, or  whether  an  Issue  of  fact  was 
formed  and  evidence  heard.  Under  such  cir- 
cumstances, nothing  Is  presented  to  this 
conrt  for  decision  concerning  said  plea  in 
abatement.  The  burden  is  cm  the  appellant 
to  show  error  In  the  record  and  proceedings 
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of  the  trial  court  Malone  ▼.  State,  179  Ind. 
184,  100  N.  BL  567. 

[71  Appellant  contends  that  tbe  cotirt 
erred  In  entering  a  plea  of  "not  guilty"  for 
defendant,  Stanley  Bennett,  when  said  de- 
fendant stood  mute  In  court,  and  in  forcing 
eald  defendant  to  trial  In  said  court  wlQiout 
first  rendering  Judgment  upon  said  defend- 
ant's plea  In  abatement  and  requiring  de- 
fendant to  plead  over  to  said  Indictment.  In 
this  contention  appellant  Is  wrong.  If  a 
defendant  stand  mute  or  refuse  to  plead  to 
an  Indictment  or  affidavit,  a  plea  of  not 
guUty  must  be  entered  by  the  court,  and  tbe 
trial  proceed.  Section  2072,  Bums'  R.  S. 
1914;  Weaver  v.  State,  83  Ind.  289. 

No  error  appearing,  the  Judgment  of  the 
trial  court  Is  affirmed. 


<188  Ind.  359) 

STATE  T.  SARLIN.     (No.  23521.) 

(Supreme  Oonrt  of  Indiana.   June  24, 1919.) 

1.  IirroxicATiRO  Liquors  <8=>140  —  Kerfing 
WITH  Intent  to  Sbli^-Constbuotion  oi" 
Statutb— Bonded  Liquob. 

Bums'  Ann.  St.  Supp.  1918,  ^  8356d  (Acta 
1917,  c.  4,  S  4),  prohibiting  the  keeping  of  in- 
toxicating liquor  with  intent  to  sell,  is  not  in- 
tended to  apply  only  to  those  having  bonded 
liquor,  bat  is  general  in  its  application. 

2.  Indictment  and  Infobhation  ®=3lll(2, 3) 
— Pleadino  Fbovibos  and  Exceptions. 

Where  an  exception  is  in  a  proviso,  or  in  a 
subsequent  section  of  the  statute,  it  need  not 
be  pleaded,  but  exceptions  which  are  a  part  of 
the  definition  of  the  otFense  must  be  pleaded. 

8.  CBiinNAL  Law  <S=»1134(6),  1144(3)  —  Ap- 
peal—Motion to   Quash  Atfidavit— Pbe- 
BUHpnoNB  IN  Favob  of  Rulino. 
The  trial  court  having-  sustained  a  motion 
to  quash  the  affidavit,  the  Snpreme  Court  must 
assume,  even  though  no  valid  reason  was  pre- 
sented by  appellee,  that  the  court  knew  a  valid 
reason,  and.  If  the  Supreme  Court  can  discover 
one,  it  will  be  bound  to  sustain  tbe  action  of  the 
lower  court,  which  will  not  b«  presumed  not 
to  have  taken  notice  of  more  than  was  present- 
ed by  tbe  motion  sustained. 

4.  Indictment  and  Information  «=»125(20) 
Obaboinq  Offenses  Conjunctivblt. 

Where  a  statute  declares  it  unlawful  "to 
keep  intoxicating  liquor  with  intent  to  sell, 
barter,  exchange,  give  away,  furnish  or  other- 
wise dispose  of  the  same,"  it  is  proper  to  diarge 
that  one  did  unlawfully  keep  with  "intent  to 
sell,  •  •  •  furnish  and  otherwise  dispose  of 
the  same,"  but  not  to  charge  disjunctively. 

5.  Indictment  and  Information  «=>119— In- 
toxicating LiQUOBS  «=9211— Affidavit— 
Subplusaob. 

An  affidavit  or  indictment  under  Bums' 
Ann.  St.  Supp.  1918,  §  8356d,  for  unlawful 
keeping  of  intoxicating  liquor  with  intent  to 


sell,  etc.,  which  ends  with  the  words  "or  use," 
tends  to  show  innocence  and  is  vitiated  thereby, 
and  such  words  Cannot  be.  treated  as  surplusage, 
and  such  affidavit  was  properly  gnashed  under 
provision  of  Bums'  Ann.  St  1914,  |  2065, 
subd.  3. 

Appeal  from  Circuit  Court,  Randolph 
County;  Theo.  Shockney,  Judge. 

Charles  Sarlln  was  charged  with  nnlaw- 
fnlly  keeping  whisky  with  intent  to  disqxtae 
of  the  same  in  violation  of  law.  The  trial 
conrt  sustained  his  motion  to  quash  the  affi- 
davit and  the  State  appeals.  Judgment 
affirmed. 

Ele  Stansbnry  and  Dale  F.  Stansbury,  both 
of  Indianapolis,  for  the  State. 
W.  G.  Parry,  of  Winchester,  for  appellee. 

TOWNSEND,  J.  Appellee  was  diarged, 
nnder  section  8356d,  Burns'  1918  Supplonoit, 
section  4  of  chapter  4  of  Acts  1917,  p.  15, 
with  unlawfully  keeping  six  pints  of  whisky 
with  the  intent  to  dispose  of  the  same  in  vi- 
olation of  this  section. 

The  trial  court  sustained  appellee's  motion 
to  quash  the  affidavit,  and  the  state  appeals. 

[1,2]  So  much  of  the  affidavit  as  Is  neces* 
sary  is  as  follows: 

"Did  then  and  there  unlawfully  keep  and  have 
in  his  possession  intoxicating  liquor,  to  wit  six 
(6)  pints  of  whisky,  with  the  intent  to  sell,  bar- 
ter, exchange,  give  away,  furnish  or  otherwise 
dispose  of  the  same  or  use  within  the  state  of 
Indiana,  etc" 

The  affidavit  then  says  that  appellee  was 
not  the  owner  on  April  2,  1918,  was  not  a 
licensed  pharmacist  wholesale  druggist  man- 
ufacturing chemist,  or  the  owner,  manager, 
or  operator  of  a  public  hospital  or  any  per- 
son authorized  by  law  to  have  Intoxicating 
liquor  in  his  possession. 

We  are  not  assisted  by  any  brief  from  the 
appellee.  We  gather  from  the  brief  of  the 
state  and  appellee's  motion  to  quash  that  the 
only  questions  presented  by  appellee  to  the 
trial  court  were:  (1)  That  section  4,  supra, 
had  to  do  alone  with  persons  having  liquor 
in  bond  on  the  2d  day  of  April,  1918;  (2) 
that  the  affidavit  was  bad  because  the  excep- 
tion In  tbe  proviso  of  the  act  was  not  pleaded. 
The  section  is: 

"That  after  the  2d  day  of  April,  1918,  it 
shall  be  unlawful  for  any  person,  *  *  *  to 
keep  any  intoxicating  liquor,  with  the  intent  to 
sell,  barter,  exchange,  give  away,  fnraish  or 
otherwise  dispose  of  the  same,  except  as  in  tliis 
act  provided.  Provided,  however,  it  shall  be 
lawful  for  any  person  who  at  the  time  of  the 
taking  effect  of  this  act  shall  then  be  the  owner 
of  or  in  possession  of  spirituous,  vinous  or  malt 
liquors  previously  manufactured  in  this  state 
and  which  Uquors,  *  *  •  shall  then  be  under 
government  bond  in  any  bonded  warehouse  in 
this  state,  *  *  *  to  have,  and  keep  in  pos- 
session all  such  liquors  until,"  etc. 
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The  first  part  of  this  section  Is  general  In 
Its  application  and  makes  It  a  crime  for  "any 
person  to  mannfactnre,  sell,  barter,  exchange, 
give  away,  furnish  or  otherwise  dispose  of 
any  Intoxicating  liquor,  or  to  keep  any  intox- 
icating liquor,  with  the  intent  to  sell,  barter, 
exchange,  give  away,  famish  or  otherwise 
dispose  of  the  same,"  etc.  ^ 

It  will  be  seen  that  It  was  the  intention  of 
the  pleader  to  charge  appellee  with  keeping 
intoxicating  liquor  with  the  "Intent  to  sell, 
etc."  This  is  the  second  ofTense  declared  In 
the  statute.  This  section  of  the  statute  is 
not  intended  to  apply  only  to  those  having 
bonded  liquor,  but  is  to  be  general  In  its 
application.  Therefore  appellee's  first  con- 
tentldn  In  his  motion  to  qnash  is  erroneons. 
<Hls  second  contention,  that  the  exception 
contained  in  the  proviso  should  have  been 
pleaded,  is  also  erroneous.  Where  an  ex- 
ception is  in  a  proviso,  or  in  a  subsequent 
section  of  the  statute,  it  need  not  be  pleaded. 
Exceptions  which  are  a  part  of  the  definition 
of  the  'offense  must  be  pleaded.  7azel  v. 
State,  170  Ind.  536,  84  N.  E.  972;  State  v. 
Paris,  179  Ind.  446, 101  N.  B.  497. 

[3]  If  the  lower  court  had  overruled  this 
motion  to  quash  and  appellee  were  here  ques- 
tioning the  correctness  of  that  ruling,  it 
would  be  proper  for  this  court  to  sustain  the 
ruling  of  the  lower  court  on  the  theory  that 
appellee  had  waived  all  objections  to  the 
afSdavlt  except  those  pointed  out;  but,  the 
court  having  sustained  the  motion  to  quash, 
we  must  assume,  even  though  no  valid  rea- 
son was  presented  by  appellee,  that  the  court 
knew  a  valid  reason,  and,  if  we  can  discover 
one,  it  will  be  our  duty  to  sustain  the  action 
of  the  lower  court.  It  is  not  to  be  presumed 
that  the  trial  court  did  not  take  notice  of  more 
than  was  presented  by  the  motion  which  he 
sustained. 

[4]  Appellee  Is  charged  with  keeping  six 
pints  of  whisky  "with  the  Intent  to  sell,  bar- 
ter, exchange,  give  away,  furnish  or  otheiv 
wise  dispose  of  the  same  or  use  within  the 
state  of  Indiana,  eta"  It  has  been  decided 
many  times  that  it  is  suflBdent  to  charge  a 
crime  in  the  language  of  the  statute,  but  this 
statement  of  the  law  should  not  be  taken 
literally.  This  does  not  mean  that  disjunc- 
tives in  the  statute  may  be  used.  The  mean- 
ing of  the  statute  must  be  gathered  and  the 
substantive  words  or  their  equivalents  used. 
It  has  been  repeatedly  held  by  this  court 
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that,  where  a  statute  declares  that  it  shall 
be  unlawful  for  a  person  to  do  this,  or  that, 
or  that,  it  is  sufficient  to  charge  the  several 
acts  conjunctively,  but  It  is  not  sufficient  to 
chargQ  them  disjunctively  because  this  ren- 
ders the  pleading  uncertain.  The  defendant 
has  a  right  to  a  direct  and  positive  charge 
in  order  that  he  may  plead  and  defead. 
Where  a  statute,  as  here,  declares  it  unlawful 
"to  keep  intoxicating  liquor  with  the  Intent 
to  sell,  barter,  exchange,  give  away,  furnish 
or  otherwise  dispose  of  the  same,"  it  is  prop- 
er to  charge  that  one  did  unlawfully  keep 
with  the  intent  to  sell,  barter,  exchange,  give 
away,  furnish,  "and"  otherwise  dispose  of 
the  same.  That  Is  to  say,  the  state  may 
charge  conjunctlTely  all  of  the  acts  following 
the  Intent.  Davis  v.  State,  100  Ind.  154; 
State  V.  Stout,  112  Ind.  245,  13  N.  B.  715; 
Fahnestock  v.  State,  102  Ind.  156,  1  N.  E. 
372 ;  Hegadanz  v.  State,  171  Ind.  387,  391,  86 
N.  B.  449. 

[E]  It  will  therefore  be  seen  that  the  court 
was  correct  in  sustaining  the  motion  to  quash 
this  affidavit  because  it  was  bad  for  uncer- 
tainty. 

It  will  also  be  observed  that  the  affidavit 
ends  the.  charging  part  with  "or  otherwise 
dispose  of  or  use."  If  appellee  were  charged 
with  unlawfully  keeping  six  pints  of  whisky 
with  the  intent  to  "use"  the  same,  this  would 
not  charge  a  crime;  unless  perchance  be 
were  one  who  came  within  the  provisos  of 
this  section — a  question  not  here  and  not  de- 
cided. It  certainly  is  not  unlawful  for  one 
outside  of  those  having  liquor  in  bond,  so  far 
as  section  4  of  this  statute  is  concerned,  to 
"use"  the  liquor.  "Use"  is  a  broad  word.  He 
might  drink  it;  he  might  serve  It  to  his 
guests  in  bis  home.  Now,  ordinarily,  surplus 
words  do  not  vitiate  an  affidavit  or  indict- 
ment; but  they  do  vitiate  it  when  they  show 
innocence.  One  of  the  grounds  for  quashing 
an  affidavit  or  indictment  is  that  It  contains 
that  which  Is  a  Justification  or  a  bar.  Sub- 
division 3,  §  2066,  Burns  1914.  Therefore 
this  affidavit  pleaded  too  much,  and  this  can- 
hot  be  treated  as  surplusage.  It  is  neither 
in  apposition  to  that  which  precedes,  nor  ex- 
planatory of  it  We  assume  that  the  trial 
court  saw  these  defects  in  this  affidavit,  and 
that  Its  action  was  because  of  them. 

The  trial  court  was  correct  in  sustaining 
the  motion  to  quash,  and  the  Judgment  is.  af- 
firmed. 
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80URBIEB  et  al  T.  BROWN.  • 
(No.  23249.) 

(Supreme  Court  of  Indiana.     June  25,  1919.) 

1.  LJBEI.    and    SlJUtDEB     9=325    —    POBUOA- 
TION. 

The  actionable  wrong  In  libel  is  publica- 
tion of  the  false  and  defamatory  writing. 

2.  liiBEL   AND    Slandeb   ^=>74—3ov!rr   and 
Sbvebal  Liabiutt. 

The  writer  and  person  publishing  a  libel 
are  jaialij  and  Beverally  liable. 

3.  Libel  and  Slandeb  «=325  —  "Pbhiabt 
pubucation." 

Mailing  a  libelous  circular  letter  consti- 
tutes a  primary  or  original  publication  as  to 
persons  reading  letter. 

4.' Libel  and  Slandeb  «=>2S— "Sbcondabt 

Publication." 
Where   person    receiring   a   libelous   letter 
exhibits  it  to  another  or  retnails  it,  there  is  a 
secondary  publication. 

[Eld.  Note.— For  other  definitions,  sea  Words 
and  Phrases,  First  and  Second  Series,  Publi- 
cation.] 

5.  Libel  and  Slandeb     ^»77— Joint  Ao- 

TI0N8. 

A  joint  libel  action  cannot  be  maintained 
against  makers  of  primary  and  secondary  pub- 
lications for  recovery  of  fdl  damages  resolting 
from  primary  publication. 

6.  liiBEL   AND    Slandeb    4=974— Secondabt 
Publication— Liability. 

Defendant,  who  made  a  secondary  publica- 
tion of  libelous  matter,  is  not  responsible  for 
results  ol  primary  publication  in  which  he  did 
not  participate. 

7.  Libel  and  Slandeb   «=»26  —  Pubuoa- 

TION. 

One  copying  a  libelous  article  and  publish- 
ing or  otherwise  distributing  copies  is  guilty 
of  publishing  a  new  and  distinct  libel. 

8.  Tbial    <8=3369(1)   —   Vebdiot  —   Special 

iNTEBBOGATOBIXa. 

Answers  to  special  interrogatories  cannot 
prevail  against  general  verdict  unless  they 
clearly  find  facts  which  cannot  b«  reconciled 
with  general  verdict. 

9.  Li^EL  AND  Slandeb   4=»12S  —  Special 
Intebbooatobies. 

In  libel  suit,  answers  to  special  interroga- 
tories held  not  inconsistent  with  general  ver- 
dict against  defendant  upon  theory  that  such 
answers  found  him  guilty  only  of  secondary 
publication  of  libel,  while  general  verdict  as- 
sumed that  he  joined  in  the  original  publica- 
tion. 

10.  Appeal  and  Ebbob      4=3930(8)— Suin- 
oienct  oir  Evidenck— Anbwkbs  to  Inteb- 

BOaATOBIEB. 

In  determining  whether  evidence  sustains 
verdict,  answers  to  special  interrogatories  will 
be  accepted  as  establishing  facts  so  found  un- 


less there  is  a  total  want  of  evideiioe  to  sus- 
tain answers. 

11.  Libel  and  Slandeb   4=»112(1)  —  Evi- 
dence—SuFncisNCT. 

In  a  libel  suit  indirect  evidence  that  de- 
fendant had  stated  certain  facts  would  appear 
regarding  plaintiff,  etc.,  held  to  sustain  the 
verdict  that  defendant  composed  Ubekina  letter 
and  caused  it  to  be  published. 

12.  Tobts   «s»22— Llabiutt. 

A  person  is  not  liable  as  •  joint  tort-feasor 
unless  he  participated  in  wrongful  act  which 
caused  injury. 

18.  Libel  and  Slandeb   4=374— Joint  Lia- 
biutt. 

In  a  libel  action  it  is  sufficient  if  desfend- 
ants  both  participated  in  unlawful  act,  and  it 
is  unnecessary  that  they  acted  with  a  com- 
mon motive  or  design. 

14.  Tbial       4=3256(8)    —   iNSTBUonoRS   — 
Neoessiti  ot  Bequesib. 

Where  one  of  two  defendants  claimed  he 
was  liable  only  for  a  republication  of  a  libel, 
and  not  for  its  original  publication,  an  instruc- 
ti<m  that,  if  either  defendant  participated  in 
publication,  to  find  against  such  person  or  per- 
sons as  had  so  participated,  heid  not  erroneous 
because  failing  to  call  the  jury's  attention  to 
difference  between  originaj  and  secondary  pub- 
lications, where  a  more  complete  instruction 
was  not  requested. 

15.  Libel   and    SI4ANDEB   4=3l24Cl)   —  In- 

BTBUCnONS. 

Where  one  of  two  defendants  claimed  he 
was  Uable  only  for  a  secondary,  and  not  for 
original,  publication  of  libel,  an  instruction 
that,  if  such  secondary  publication  was  estab- 
lished, then  both  defendants  were  liable,  is 
incomplete,    but   not    erroneous. 

16.  Libel  and    Slandeb  «s»124(8)   —  In- 

btbuctions. 
Where  one  of  two  defendants  claimed  he 
was  liable  only  for  secondary,  and  not  pri- 
mary, publication  of  libel,  an  instruction  that, 
if  jury  found  for  plaintiff,  it  should  assess 
certain  specified  damages,  induding  injuries 
produced  by  original  publication,  held  reversi- 
ble error,  especially  where  another  instruction 
authorized  vtodict  for  plaintifF  based  on  sec- 
ondary publication  alone. 

17.  Appeal  and  Ebbob   4=s>773(2)— Dmoss- 
AL— Bbiefb. 

Where  appellant  filed  no  brief  in.  support 
of  his  assignments  of  error,  the  appeal  will  be 
dismissed. 

Appeal  from  Circuit  Court,  Hendrldca 
County ;  Oeo.  W.  Brill,  Judge. 

ActioD  by  Oeorge  W.  Brown  against 
Edward  Q.  Sonrbier  and  William  Hangman. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed,  with  Inatmctlons  to  giant 
a  new  trial  as  to  the  flrst-named  defoidant, 
and  appeal  of  last-named  defendant  dis- 
missed. 
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Frank  O.  Gronlnger,  Taylor  E.  Gronlng- 
«r,  Ella  M.  Gronlnger,  Michael  A.  Ryan,  John 
O.  Ruckelstaaus,  Russell  J.  Ryan,  Jos.  B. 
Kealing,  and  Martin  M.  Hugg,  all  of  Indian- 
apolis, for  appellants. 

Charles  T.  Hanna  and  Thomas  A.  Daily, 
t>oth  of  Indianapolis,  and  Otis  E.  Gulley  and 
Edgar  M.  Blessing,  both  of  Danville,  for  ap- 
pellee. 

LAIRX,  C.  J.  This  is  an  appeal  from  a 
judgment  for  $25,000  rendered  In  an  action 
brought  by  appellee  against  appellant  Edward 
G.  Sourbier  and  William  Hanaman.  The 
complaint  Is  based  on  a  certain  circular  letter 
set  out  In  the  complaint  and  alleged  to  be 
false,  defamatory,  and  libelous.  The  com- 
plaint charges  that  Sourbier  and  his  code- 
fendant,  Eansman,  and  each  of  them,  con- 
spired together  and  with  their  coconspira- 
tors for  the  purpose  of  defeating  appellee  as 
a  candidate  for  election  to  the  office  of  treas- 
urer of  Marion  county  at  the  election  of  1914, 
for  which  office  appellant  Sourbier  was  one 
of  the  opposing  candidates,  and  to  blacken 
and  destroy  appellee's  good  reputation  in  the 
city  of  Indianapolis  and  Marion  county,  and 
to  expose  him  to  public  disgrace,  ridicule, 
hatred,  and  contempt  To  that  end.  It  Is  al- 
leged, the  appellant  Sourbier  and  his  code- 
fendant,  Hansman,  and  each  of  them,  did 
compose,  print,  and  publish  the  circular  let- 
ter set  out  in  the  complaint  The  complaint 
further  alleges  that  there  were  at  the  time 
of  such  publication  72,388  registered  voters 
In  Marlon  county,  and  that  appellant  Sour- 
bier and  his  codefendant  Hansman,  and  their 
coconspirators  planned  to  place  a  copy  of 
said  circular  letter  In  the  hands  of  every 
voter  just  prior  to  the  election,  and  to  that 
end  Hansman,  who  owned  a  printing  estab- 
lishment, printed  100,000  copies  of  said  circu- 
lar letter  for  a  consideration  paid  him  by 
appellant  Sourbier,  and  that  Sourbier  and 
Ills  codefendant,  Hansman,  and  e&ch  of  them 
and  their  coconspirators  and  agents,  mailed 
and  caused  to  be  mailed  and  delivered  by 
United  States  mall  a  copy  of  said  circular 
letter  to  each  and  every  registered  voter  In 
Marlon  county  on  the  Saturday  and  Sunday 
Immediately  preceding  the  general  election 
of  1914. 

.  Enough  of  the  substance  of  the  complaint 
Is  set  out  to  Indicate  how  the  questions  pre- 
sented and  later  discussed  arise.  The  ver- 
dict returned  by  the  jury  was  against  both 
defendants  jointly,  and  the  judgment  fol- 
lowed the  verdict. 

Appellant  Sourbier  asserts  that  the  facts 
disclosed  at  the  trial  show  that  the  original 
publication  consisted  in  mailing,  circulating, 
and  otherwise  distributing  the  circular  let- 
ters to  the  voters  of  Marion  county,  and  that 
he  did  not  in  any  way  advise  or  procure  that 
publication  to  be  made,  and  that  he  did  not 
In  any  way  act  or  participate  in  the  making  of 
that  publication  either  directly  or  Indirectly, 


and  that  he  had  nothing  to  do  with  composing 
or  printing  the  circular  letter  or  causing  It 
to  be  published  In  the  first  instance.  He  ad- 
mits that  he  had  two  copies  of  the  letter 
in  his  possession,  one  of  which  was  handed 
to  him  on  the  street  and  the  other  of  which  he 
received  through  the  mall ;  and  he  further 
admits  that  he  showed  one  of  the  copies  in 
his  possession  to  certain  of  his  friends  and 
acquaintances.  Under  this  state  of  facts, 
which  appellant  daims  to  be  disclosed  by  the 
record  beyond  controversy,  he  takes  the  posi- 
tion that  he  Is  not  liable  under  the  law  for 
any  damage  caused  by  the  original  publica- 
tion either  jointly  with  his  codefendant  or 
severally.  His  position  Is  that  he  could  be 
held  answerable  under  the  law  only  for  the 
damages  occasioned  by  the  publication  whldi 
he  made  or  participated  In  making,  and  that 
under  the  rule  so  stated  he  could  be  held 
liable  for  the  damage  only  which  resulted 
from  the  new  publication  or  republication  of 
the  circular  In  his  possession  by  him  In  ex- 
hibiting It  to  certain  of  his  friends.  He  con- 
cedes that  as  to  any  damage  resulting  from 
the  republication  made  by  him,  the  law 
makes  him  liable  either  individually  or  joint- 
ly with  the  original  publisher  at  the  option 
of  the  Injured  party. 

The  court  is  of  the  opinion  that  the  posi- 
tion of  appellant  Is  correct  as  to  the  law 
when  applied  to  a  state  of  facts  snch  as  he 
claims  to  erist  In  this  case. 

[1,2]  The  actionable  wrong  In  libel  is  the 
publication  of  the  false  and  defamatory  writ- 
ing. A  person  who  composes  and  reduces  to 
Writing  a  libelous  article  against  another 
does  not  thereby  commit  ah  actionable  wrong, 
so  long  as  he  does  not  publish  it  or  permit  it 
to  cqme  Into  the  hands  of  others ;  but  If  he 
publishes  It  or  If  another  get  possession  of 
It  either  with  or  without  his  consMit  a  pub- 
lication by  such  other  person  makes  the  origi- 
nal composer  and  writer  liable  for  all  dam- 
ages occasioned  by  the  publication.  The  writ- 
er and  the  person  making  the  publication  are 
both  jointly  and  sieverally  liable  in  such  a 
case.  Townsend  on  Slander  and  Libel,  {{  115, 
116;  Odgers  on  Libel  and  Slander,  p.  257; 
Miller  V.  BuUer  a854)  60  Mass.  (6  Gush.)  71, 
52  Am.  Dec  768;  Indianapolis  Sun  Co.  y. 
Horrell  (1876)  53  Ind.  627. 

[3,4]  The  sending  of  a  libelous  circular 
letter  by  maU  constitutes  a  publication  of  the 
libelous  matter  therein  contained  to  every 
person  who  reads  such  letters.  This  may  be 
termed  the  original  or  primary  publlcation. 
If  a  person  who  receives  one  of  such  letters 
exhibits  it  to  another  or  remalls  it,  either  of 
such  acts  would  constitute  a  republication 
of  the  libelous  matter  to  all  who  learn  its 
contents  as  a  result  of  the  exhibition  or  re- 
malling.  This  may  be  termed  a  secondary 
publication.  The  person  Injured  may  sue  all 
who  participate  In  making  the  original  pub- 
lication either  jointly  or  severally  and  recov- 
er for  all  resulting  damages.    Belo  v.  Fuller 
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(1892)  84  Tex.  450.  19  S.  W,  616,  81  Am.  St 
Rep.  75. 

[6]  He  cannot  maintain  a  joint  action, 
however,  against  the  maker  of  a  secondary 
publication  and  those  responsible  for  the  pri- 
mary publication  for  the  recovery  of  all 
damages  resulting  from  the  primary  publi- 
cation. Union  Associated  Press  v.  Heath 
(1900)  49  App.  Div.  247,  63  N.  X.  Supp.  96. 

[6,  7]  The  maker  of  a  secondary  publica- 
tion is  liable  for  the  consequences  of  the  pub- 
lication which  be  makes  or  participates  In 
making,  but  he  cannot  be  held  responsible 
for  the  results  of  the  primary  publication 
unless  it  Is  shown  that  he  also  made  that 
or  participated  in  making  it.  By  the  term 
"secondary  publication,"  as  here  used,  is 
meant  a  republication  by  exhibiting,  remail- 
tng,  or  otherwise  dissemtnating  the  original 
written  or  printed  article.  It  does  not  in- 
clude the  dissemination  of  copies  of  the  origi- 
nal libelous  article.  A  person  who  copies 
the  original  libelous  article  and  publishes  or 
otherwise  disseminates  the  copies  is  guilty  of 
publishing  a  new  and  distinct  libel  for  the 
consequences  of  which  he  is  responsible  to 
the  exclusion  of  those  who  made  the  primary 
publication.  Thus  the  publisher  of  a  news- 
paper containing  a  libelous  article  cannot  be 
held  for  damages  occasioned  by  other  news- 
papers copying  and  publishing  the  article. 
Hays  V.  Perkins  (1899)  22  Tex.  Civ.  App.  198, 
54  S.  W.  1071;  Saunders  v.  MlUs  (1829)  6 
Blng.  213;  Pahner  v.  Publishing  Co.  (1898)  31 
App.  Dlv.  210,  52  N.  X.  Supp.  540. 

[8, 1]  As  stated,  the  complaint  seeks  to  re- 
cover damages  against  both  defendants  joint- 
ly and  severely  resulting  from  the  t)rimary 
publication  of  the  circular  letter.  The  case 
was  tried  on  that  theory  and  resulted  In  a 
joint  verdict  and  a  joint  judgment.  Appel- 
lant asserts  that  the  answers  to  the  inter- 
rogatories show  affirmatively  that  appellant 
Sourbier  had  no  part  in  the  making  of  the 
primary  publication.  If  appellant  is  correct 
in  this  statement,  the  general  verdict  cannot 
stand  a9  against  the  interrogatories;  but 
such  answers  cannot  prevail  against  the  gen- 
eral verdict  unless  they  clearly  and  unequiv- 
ocally find  a  fact  or  facts  which  cannot  be 
reconciled  with  the  verdict  rendered. 

In  determining  whether  the  answers  to  the 
Interrogatories  are  in  conflict  with  the  gen- 
eral verdict,  the  court  can  consider  only  the 
Issues,  the  general  verdict,  and  the  interroga- 
tories and  answers  thereto.  In  passing  on 
the  question  thus  presented  the  court  regards 
the  general  verdict  as  deciding  every  issue  of 
fact  in  favor  of  the  prevailing  party,  and  so 
regarded  the  general  verdict  amounts  to  a 
finding  in  favor  of  the  prevailing  party  of 
every  fact  essential  to  sustain  and  uphold 
the  verdict  and  a  finding  against  the  losing 
party  on  every  fact  necessary  to  constitute 
an  affirmative  defense.  Unless  the  answers 
to  Interrogatories  clearly  and  ouequivocally 


find  against  the  prevailing  party  as  to  a  fact 
or  facts  which  are  indispensably  necessary  to 
sustain  his  right  to  recover,  or  find  a  fact 
or  facts  in  favor  of  the  losing  party  which 
are  sufficient  to  constitute  a  defense,  the  gen- 
eral verdict  must  stand  as  against  the  assault 
made  by  the  motion  for  judgment  on  the  in- 
terrogatories. 

Appellant  Sourbier  was  sued  as  a  Joint 
tort-feasor  with  William  Hansman.  A  ver- 
dict was  returned  against  both  defendants 
jointly,  and  a  joint  judgment  was  rendered. 
Appellant  Sourbier  asserts  that  facts  are 
found  by  answers  to  the  interrogatories  wUcb 
show  clearly  and  unequivocally  that  he  was 
not  a  joint  tort-feasor  with  his  codefendant 
either  in  composing  or  printing  the  alleged  li- 
belous letter  or  in  making  the  original  patv 
lication  of  such  letter,  and  that  he  did  not 
conspire  with  his  codefendant  to  print  and 
publish  such  letter  as  alleged  in  the  com- 
plaint Appellant  does  not  claim  that  the 
answers  to  the  interrogatories  are  otherwise 
in  conflict  with  the  general  verdict. 

Interrogatory  No.  4  finds  that  appellant 
Sourbier  did  not  at  any  time  advise,  coun- 
sel, or  conspire  with  his  codefendant  to  pub- 
lish any  libel  against  appellee.  This  finding 
negatives  the  charge  of  conspiracy  contain- 
ed in  the  complaint ;  and  if  the  verdict  rest- 
ed solely  on  that  charge  it  could  not  stand. 
The  verdict  however,  does  not  rest  solely  on 
that  charge.  If  appellant  Sourbier  composed 
the  letter  or  procured  it  to  be  printed  or  ac- 
tively participated  in  its  original  publica- 
tion, he  would  be  a  joint  tort-feasor  with 
the  others  who  participated  in  bringing  about 
the  original  publication  of  the  letter  and 
would  be  jointly  liable  with  them  for  all 
damages  resulting  from  such  publication. 
Interrogatory  No.  5  is  double,  and  is  also  in 
the  alternative.  It  finds  that  appellant  Sour- 
bier either  composed  the  letter  or  that  he 
caused  it  to  be  published, -but  the  court  can- 
not determine  from  the  interrogatory  and 
answer  which  of  the  two  acts  he  did.  -On 
passing  on  the  question  under  consideration 
the  court  regards  the  general  verdict  as  find- 
ing that  he  did  both  of  such  acts,  as  charged 
in  the  complaint  It  thus  appears  that  this 
interrogatory  is  not  In  conflict  with  the  gen- 
eral verdict  it  is  not  required  to  aid  it, 
and  it  does  not  in  any  manner  conflict  with 
it  This  interrogatory  is  therefore  without 
force  or  effect  and  cannot  be  considered. 

The  other  answers  relied  on  as  being  In 
conflict  with  the  general  verdict  find  that  ap- 
pellant Sourbier  and  his  codefendant  were 
not  acquainted  prior  to  the  election  of  1914 ; 
that  Sourbier  did  not  at  any  time  have  in 
his  possession  more  than  two  ot  the  circular 
letters  concerning  appellee';  that  he  exhibit- 
ed the  circular  received  by  him  to  certain  of 
his  friends  and  acquaintances;  that,  when 
he  exhibited  such  letter,  he  did  not  know 
or  vouch  for  the  truthfulness  of  the  state- 
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ments  contained  therein;  and  that  he  neTer 
did  more  than  exhibit  such  circular  to  cer- 
tain friends  and  acquaintances.  The  fact 
that  appellant  Sourbier  did  not  know  his  co- 
defendant,  who  is  charged  with  printing  the 
circular  letter,  prior  to  the  time  of  its  publi- 
cation, and  that  he  did  not  advise,-  counsel, 
or  conspire  with  Urn  to  publish  or  drctilate 
it,  do  not  negative  the  facts  that  he  composed 
it  and  caused  it  to  be  originally  published 
and  circulated  as  charged  In  the  complaint 
and  as  found  by  the  general  verdict  If  he 
did  either,  or  if  he  actively  participated  with 
his  codefendant  in  either,  he  was  a  Joint  tort- 
feasor with  respect  to  the  original  publica- 
tion. It  is  asserted  that  the  answer  to  in- 
terrogatory 14,, in  which  the  jury  found  that 
appellant  Sourbier  did  no  more  than  exhibit 
the  circular  letter  received  by  him  to  certain 
friends  and  acquaintances,  negatives  the  fact 
that  be  bad  done,  or  participated  in  doing, 
anything  with  reference  to  composing  it  or 
procuring  it  to  be  lurinted  or  published  In  the 
first  instance.  If  the  answer,  taken  tn  con- 
nection with  the  interrogatory  to  which  it  is 
addressed  and  the  other  Interrogatories  on 
the  same  subject,  conveys  the  meaning  as- 
cribed to  it  by  appellant  with  such  clearness 
and  certainty  as  to  preclude  any  other  mean- 
ing consistent  with  the  general  verdict,  the 
court  would  be  required  to  adopt  that  mean- 
ing and  give  effect  to  it  In  deciding  the  ques- 
tion presented.  Given  that  meaning,  the  an- 
swer under  consideration  would  amount  to  a 
finding  that  appellant  Sourbier  did  not  com- 
pose the  alleged  libelous  letter,  and  that  he 
did  not  cause  it  to  be  printed,  and  that  he 
did  not  in  any  way  participate  in  the  orig- 
inal publication  of  the  article.  The  effect 
of  such  a  finding  would  be  to  overthrow  the 
general  verdict,  which  is  based  on  the  Joint 
-tortious  acts  of  appellant  and  his  codefend- 
anb  in  making  the  original  publication  of  the 
circular  letter.  On  the  other  hand,  if  the 
answer,  when  ccNQStdered  in  connection  with 
the  interrogatory  to  which  it  Is  responsive 
and  with  the  interrogatories  and  answers  re- 
lating to  the  same  subject,  is  doubtful  and 
uncertain  in  Its  meaning,  and  if  it  is  suscep- 
tible of  a  reasonable  meaning  consistent  with 
fhe  general  verdlcty^  it  Is  the  duty  of  the  court 
to  adopt  such  meaning  and  uphold  the  general 
verdict  All  presumptions  are  indulged  In 
favor  of  the  general  verdict.  Lavene  v. 
Frledrlchs  (1917)  186  Ind.  333,  116  N.  E.  324. 
The  answers  to  Interrogatory  7  finds  that 
appellant  Sourbier  never  had  more  than  two 
of  the  drcnlar  letters  in  his  possession.  By 
the  answer  t«  Interrogatory  12  the  Jury  finds 
that  he  exhibited  the  circular  letter  received 
by  hioa  to  certain  of  his  friends.  The  an- 
swer to  interrogatory  13  finds  that  at  snch 
time  he  did  not  know  or  vouch  for  the  tmth- 
fnlness  of  the  statements  contained  therein, 
and  the  answer  to  interrogatory  14  finds  that 
he  never  did  more  than  exhibit  such  circular 


to  certain  friends.  These  Interrogatories 
were  directed  to  the  conduct  of  appellant 
Sourbier  In  connection  with  the  particular 
copies  of  the  drcular  letter  in  his  posses- 
sion and  the  exhibition  of  such  letter  to  'cer- 
tain of  his  friends.  By  the  thirteenth  Inter- 
rogatory the  attention  of  the  Jury  was  direct- 
ed to  his  conduct  at  the  time  be  exhibited 
those  letters  to  friends,  and,  in  response  to 
the  question  therein  contained,  it  answered 
that  he  did  not  know  or  voudi  for  the  truth 
of  the  statements  contained  In  the  letter.  In 
answer  to  the  interrogatory  next  following 
the  Jury  stated  that  he  never  did  more  than 
exhibit  such  circular  letter  to  certain  friends. 
.Whfen  the  answer  to  Interrogatory  14  Is  con- 
sidered In  connection  with  the  Interrogatorjr 
and  the  answer  immediately  preceding  it  and 
the  other  interrogatories  and  answers  relat 
ing  to  the  same  subject.  Its  meaning  and  ap- 
plication is  open  to  great  doubt  and  uncer- 
tainty. The  Jury  may  have  understood  that 
interrogatory  14  had  reference  to  the  con- 
duct of  Sourbier  in  connection  with  the  par- 
ticular copy  of  the  letter  in  his  possession 
and  as  to  what  he  said  and  did  at  the  time 
be  exhibited  it  to  friends.  It  had  stated  in 
answer  to  the  previous  question  that  he  did 
not  vouch  for  the  trutbfulness  of  the  state- 
ments, and  in  'its  answer  to  the  fourteenth  in- 
terrogatory the  Jury  may  have  meant  that 
he  did  not  comment  on  the  statements  and 
that  he  made  no  use  oil  the  circular  in  his 
possession  other  than  to  exhibit  it  to  certain 
friends.  The  attention  of  the  Jury  was  not 
directed  to  his  conduct  at  the  time  and  in 
connection  with  the  original  publication,  and 
the  answer  probablgr  had  no  reference  there- 
to, but  most  likely  was  confined  to  his  con- 
duct with  reference  to  the  circular  letter  In 
his  possession.  The  meaning  of  the  answer 
is  at  least  doubtful  and  uncertain,  and  all 
such  doubts  must  be  resolved  in  favor  of  the 
general  verdict 

The  general  verdict  finds  that  appellant 
Sourbier  composed  the  circular  letter,  pro- 
cured It  to  be  printed,  and  participated  In 
the  original  publication.  If  the  Jury  meant 
for  their  answer  to  have  the  limited  applica- 
tion Indicated,  it  does  not  conflict  with  the 
general  verdict.  So  construed,  the  Interrog- 
atories do  not  directly  and  affirmatively  show 
that  appellant  was  not  a  Joint  tort-feasor 
with  his  codefendant  In  making  the  original 
publication.  Appellant's  motion  for  Judg- 
ment In  his  favor  on  the  Interrogatories  was 
properly  overmliBd. 

Appellant  Sourbier  also  assigns  as  error  the 
action  of  the  trial  court  in  overruling  his  mo- 
tion for  a  new  trial.  Under  this  head  sever- 
al questions  are  presented  arising  under  dif- 
ferent causes  assigned. 

[10]  The  first  question  thus  presented  chal- 
lenges the  su£9clency  of  the  evidence  to  sus- 
tain the  verdict.  In  presenting  this  question 
appellant's  counsel  start  out  with  the  state- 
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ment  that  th«  answers  to  tbe  Interrogatories 
show  clearly  and  positively  that  appellant 
Sourhler  did  not  participate  in  and  that  he 
had  nothing  to  do  with  the  making  of  the 
primary  publication  of  the  circular  letter. 
It  Is  settled  by  the  decisions  of  this  state  that 
the  courts.  In  determining  whether  the  evi- 
dence is  sufficient  to  sustain  the  verdict,  will 
consider  any  facts  properly  found  by  answers 
to  Interrogatories.  The  material  facts  direct- 
ly and  positively  found  by  the  answers  to  the 
Interrogatories  will  be  regarded  by  the  court 
as  established  by  evidence  even  thongh  there 
may  be  a  conflict  In  the  evidence  as  to  the 
fact  or  f^cts  so  found.  The  Jury  having  con- 
sidered and  weighed  the  evidence  as  to*  such 
facts  and  having  based  its  answer  thereon, 
the  court*  will  accept  every  fact  so  found  as 
true  unless  there  Is  a  total  want  of  evidence 
to  sustain  It.  EvansvIUe,  etc.,  Co.  v.  Spiegel 
a911)  49  Ind.  App.  412,  422,  94  N.  E.  718, 
97  N.  B.  949 ;  Barr  v.  Sumner  (1915)  183  Ind. 
402,  411,  107  N.  B.  675,  109  N.  E.  193. 

While  the  rule  as  stated  may  be  regarded 
as  settled,  it  cannot  avail  api>ellant  in  this 
case.  The  answers  to  the  Interrogatories  on 
which  appellant  relies  do  not  show  directly, 
positively,  and  unequivocally  that  he  did  not 
participate  and  take  part  in  making  the  pri- 
mary publication.  The  general  verdict  finds 
that  he  composed  the  letter,  and  that  he 
caused  It  to  be  printed  and  pabllshed,  and 
the  finding  so  made  must  stand  unless  there 
is  a  total  failure  of  evidence  to  sustain  It. 

[11]  While  there  Is  no  direct  evidence 
showing  that  appellant  Sourhler  composed  the 
circular  letter  or  that  he  procured  It  to  be 
printed  and  circulated  a9  charged  In  tbe  cmn- 
plalnt,  there  Is  ample  evidence  from  whldi 
the  Jury  could  Justly  and  reasonably  Infer 
that  be  did,  or  participated  in  the  doing  of, 
all  of  the  acts  so  charged.  It  Is  shown  that 
prior  to  the  time  the  letter  came  out  he  held 
a  conversation  with  a  minister  who  testified 
as  a  witness  at  the  trial  In  which  he  referred 
to  appellee's  candidacy  and  mentioned  most 
of  the  charges  which  were  embodied  In  the 
circular  letter  when  issued,  stating  that  such 
charges  were  being  circulated  and  predicting 
that  those  things  would  all  come  out  about 
Mr.  Brown  before  the  election.  Other  wit- 
nesses testified  to  similar  statements  made  by 
appellant,  and  appellee  testified  to  a  conversa- 
tion with  appellant  SourUer  at  a  time  before 
the  circular  letter  was  made  public  in  which 
Sourbler  said,  "Ob,  I  will  show  you  up  good 
and  proper  before  the  campaign  is  over;  I 
will  show  up  your  consistency."  From  the 
evidence  to  which  reference  has  been  made 
and  other  evidence  of  a  like  nature  to  be 
found  in  the  record  the  Jury  was  Justified  in 
drawing  the  inference  that  appellant  Sourbier 
composed  the  circular  letter  and  caused  It  to 
be  printed  and  circulated. 

To  sustain  his  contentlcHi  that  ihe  verdict 
is  contrary  to  law,  appellant  relies  on  the  an- 


swers to  the  Interrogatories  as  showing  a 
state  of  facts  on  which  no  verdict  could  be  le- 
gally based  fixing  a  liability  on  appellant 
Sourbler  Jointly  with  his  codefendant.  For 
the  reasons  heretofore  stated  this  position 
cannot  be  sustained. 

Other  errors  presented  under  the  motion 
for  a  new  trial  relate  to  the  giving  of  certain 
Instructions  and  the  refusal  to  give  each  of 
the  instructions  tendered  by  appellant  Sour- 
bler. By  each  of  the  Instructions  tendered 
the  court  was  requested  to  charge  the  Jury 
that  it  >  would  not  be  warranted  In  finding 
the  defendants  Jointly  liable  unless  the  pre- 
ponderance of  the  evidence  showed  that  they 
acted  In  concert  or  unity  in  carrying  out  a 
common  design  or  purpose  to  print  or  publish 
the  alleged  libelous  circular. 

[12]  It  Is  true  that  a  person  cannot  be  held 
liable  as  a  Joint  tort-feasor  with  others  unless 
It  appears  that  he  participated  In  the  wrong- 
ful act  which  occasioned  the  Injury.  Two 
persons  who  commit  two  separate  wrongful 
acts,  which  result  in  injury  to  the  same  per- 
son, cannot  be  held  Jointly  liable  for  the  dam- 
ages resulting  from'  such  wrongful  acts. 
West  Munde,  etc.,  Co.  v.  Slack  (1904)  164 
Indi  21,  24,  72  N.  R  879;  Illtaois  Cent.  B.  Co. 
V.  Hawkins  (App.  1917)  116  N.  B.  613. 

Where  two  or  more  persons  at  different 
times  and  places  deposit  rubbish  and  filth  in 
a  stream,  the  result  of  which  Is  to  befoul  the 
water,  they  cannot  be  held  Jointly  liable  for 
the  resulting  damage.  Martinowsky  v.  Han- 
nibal (1889)  35  Mo.  App.  70;  Miller  v.  High- 
land Ditch  Co.  a891)  87  Cal.  430,  25  Pac  560, 
22  Am.  St  Bep.  264;  WlUard  r.  Red  Bank 
6a.  Co.  (1909)  161  ni.  App.  433;  Chipman  v. 
Palmer  (1879)  77  N.  T.  51,  83  Am.  Bep.  566. 

[18]  WhUe  It  Is  true  that  the  Jury  would 
not  have  been  warranted  In  holding  Sourbler 
Jointly  liable  with  his  codefendant  for  the 
damages  resulting  from  the  primary  pnbl'ica- 
tlon  of  the  circular  unless  It  found  that  he 
took  some  part  In  composing  it  or  causing  it 
to  be  printed  or  that  he  participated  In  mak- 
ing the  original  publication  or  causing  It  to  be 
made,  still,  If  the  Jury  so  found,  it  was  not 
necessary  that  it  should  further  find  that  he 
and  his  codefendant  acted  from  a  commaa 
motive  or  with  a  common  design  or  purpose. 
It  is  sufficient  to  create  a  Johit  llabUlty  tt  It 
is  found  that  they  both  participated  in  the 
commission  of  the  same  unlawful  act.  Cool^ 
on  Torts  (3d  Ed.)  p.  247 ;  City  of  Valparaiso 
V.  Moffitt  (1894)  12  Ind.  App.  260,  89  N.  B. 
909,  54  Am.  St.  Rep.  622. 

[14]  Instruction  Number  6  givm  by  die 
court,  after  stating  tbe  facts  which  must  be 
established  to  show  a  liability  against  one  or 
both  of  the  defendants,  concludes  as  follows: 

"And  In  the  event  you  find  that  one  or  both 
of  tbe  defendants  herein  participated  in  tbe 
publication  of  such  statement,  then  your  ver- 
dict should  be  for  the  plaintiff  against  such 
person  or  persona  as  a  fair  preponderanoe  of 
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the  evidence  ihowed  had  participated  is  such 
poblication.'* 

Appellant  finds  no  fault  witb  the  first  part 
of  the  instruction ;  but  he  does  object  to  the 
part  quoted  for  tbe  reason  that  the  instruc- 
tion does  not  define  "participate"  as  used 
therein,  or  limit  its  application  in  such  a  way 
as  to  show  that  it  referred  to  a  participation 
In  the  origrinal,  or  primary,  publication  of  the 
Ubel,  and  not  to  a  republication  of  the  circu- 
lar letter  by  exhibiting  those  which  he  receit- 
ed  to  certain  of  his  friends.  Under  the  law 
as  stated  in  the  former  part  of  this  opinion 
appellant  was  clearly  entitled  to  an  lastmc- 
tlon  limiting  his  liability  to  such  damages 
only  as  resulted  from  his  republication  of  the 
circular  letters  In  his  possession,  in  case  the 
Jury  failed  to  find  from  the  evidence  that  he 
composed  the  circular  letter  or  caused  It  to 
be  printed  or  that  he  took  some  part  in  caus- 
ing its  primary  publication  to  be  made.  No 
instruction  was  tendered  on  behalf  of  appel- 
lant by  whl(A  the  court  was  requested  to  di- 
rect the  attention  of  the  Jury  to  the  original 
publication  as  distinguished  from  the  secon- 
dary publication  admittedly  made  by  appel- 
lant Sourbier.  If  the  case  was  tried  below  on 
the  same  theory  on  which  It  is  presented  In 
this  court,  it  is  rather  remarliable  that  such  a 
request  was  not  made.  It  is  true  that  the  in- 
struction does  not  state  the  law  applicable  to 
the  evidence  as  fully  as  appellant  was  entitled 
to  have  It  stated,  but  it  states  the  law  correct* 
ly  so  far  as  It  goes.  If  appellant  desired  to 
have  the  Jury  more  fully  instructed  or  If  he 
desired  to  have  his  theory  of  the  case  present- 
ed in  a  more  favorable  light,  It  was  his  duty 
to  tender  proper  Instructions  and  request  the 
court  to  give  them.  Appellant  cannot  com- 
plain because  the  Jury  was  not  more  fully  In- 
structed. 

[1 S]  The  portion  of  the  seventh  instruction ' 
of  which  apjpellant  complains  reads  as  fol- 
lows: 

"If  you  find  from  the  evidence  in  this  case 
that  the  defendant  Hansman  printed  the  state- 
ment as  alleged  in  the  complaint  with  the  rea- 
sonable expectation  that  it  would  be  read  by 
some  third  person,  and  suffered  the  same  to 
come  into  the  hands  of  the  defendant  Sonrbier, 
and  the  same  did  come  into  the  hands  of  the 
defendant  Sourbier,  and  he,  the  said  Sourbier, 
read  a  copy  of  the  same  and  exhibited  the 
same  to  various  third  persons  so  that  they 
could  see,  and  did  see,  the  contents  of  such 
printed  statement,  and  that  the  same  tended 
to  bring  plaintiff  into  disrepute  and  to  degrade 
and  disgrace  him,  or  to  expose  him  to  ridicule 
and  contempt,  and  as  a  result  thereof  plain- 
tiff suffered  damages,  then  both  of  the  defend- 
ants would  be  liable  to  the  plaintiff,  and  if 
you  so  find  your  verdict  should  be  for  the 
plaintiff  and  against  both  of  the  defendants, 
unless  yon  further  find  that  the  statements  set 
forth  in  such  printed  statement  were  true." 

This  part  of  the  instruction  Is  directed  to 
UaMlity  arising  from  the  secondary  publica- 


tion admittedly  made  by  ai>{>ellant  Sourbier. 
By  this  instruction  the  Jury  was  told.  In  ef- 
fect, that  such  secondary  publication  render- 
ed both  of  the  defendants  liable  and  author- 
ized a  verdict  In  favor  of  the  plaintiff  against 
both  of  the  defendants.  There  can  be  no 
doubt  that,  under  the  facts  stated,  there  would 
be  a  liability  against  appellant  Sourbier  for 
the  damages  resulting  from  the  secondary 
publication  made  by  him.  The  Instruction, 
however,  does  not  limit  the  damages  that 
could  be  recovered  under  the  facts  stated 
therein  to  such'  only  as  were  occasioned  by 
the  secondary  publication.  In  this  request  it 
may  be  said  to  be  incomplete,  but  not  errone- 
ous ;  and  as  appellant  requested  no  instruc- 
tion stating  the  law  more  fully  or  placing  a 
proper  limitation  on  the  damages  recoverable 
under  such  state  of.  facts,  be  la  not  in  a  posi- 
tion to  complain. 

[16]  By  the  seventeenth  instruction  the 
court  instructed  the  Jury  tliat,  if  from  the  evi- 
dence and  the  instructions  of  the  court  It 
found  for  the  plaintiff,  it  was  required  to  as- 
sess the  amount  of  damages  to  be  recovered 
and  to  render  its  verdict  accordingly.  The 
court  then  proceeded  to  state  wbat  elements' 
of  damages  the  Jury  might  properly  consider 
in  arriving  at  the  amount  to  be  awarded*,  By 
this  Instruction  the  Jury  was  authorized  In 
malting  Its  award  of  damages  to  consider  the 
injurious  consequences  produced  by  the  entire 
Circulation  and  pubUcatlon  given  to  the  cir- 
cular letter  as  shown  by  the  evidence.  QThis 
instruction  was  correct  if  th»  Jury  found  £rom 
the  evidence  and  under  the  instructions  that 
appellant  Sourbier  participated  in  any  way  in 
the  mailing  of  the  primary  publication ;  but.  If 
It  failed  to  so  find,  and.  In  obedience  to  the 
seventh  Instruction,  based  its  verdict  on  the 
secondary  publication  admittedly  made  by 
Sourbier,  then  the  ihstruction  on  the  subject 
of  damages  was  erroneous.  It  Is  thus  seen 
that  the  Jury  was  authorized  by  the  instruc- 
tions to  find  a  verdict  against  appellant  Sour- 
bier and  his  codefendant  on  either  of  the  two 
theories.  If  the  verdict  rested  on  the  theory 
that  appellant  Soxirbier  participated  in  mak- 
ing  the  primary  publicaticm  or  causing  it  to 
be  made,  the  damages  should  be  based  on  the 
injuries  resulting  to  appellee  in  consequence 
of  the  publicity  given  to  the  drculnr  by  that 
publication ;  but,  if  the  verdict  rested  on  the 
theory  that  he  made  or  participated  in  mak- 
ing  the  secondary  publication  only,  the  dam- 
ages would  be  properly  based  on  the  Injury 
resulting  to  appellee  as  a  consequence  of  the 
publication  which  appellant  made  or  partici- 
pated in  making.  By  the  seventeenth  instruc- 
tion only  one  basis  for  estimating  damages 
was  given  to  t^c  Jury,  and  that  was  appli- 
cable only  to  a  verdict  based  on  the  primary 
publication.  By  this  instruction  the  jury 
was  authorised  to  fix  Its  damages  on  the 
same  basis  in  case  its  verdict  rested  on  the 
liability  of  the  defendant  for  nuking  the  sec- 
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ondary  pnbllcatioQ  only.  In  considering  the 
seventeenth  instruction  In  connection  with  the 
other  instructions  ^ven,  the  Jury  must  have 
understood  that  the  damages  to  be  awarded 
against  the  defendant  in  case  he  participated 
In  the  secondary  publication  only  should  rest 
on  the  same  basis  and  should  be  in  the  same 
amount  as  though  he  had  participated  In 
maldng  the  origtual  publication.  This  In- 
struction is  not  Incomplete,  but  It  is  erro- 
neous. By  the  seventh  instruction  the  court 
stated  to  the  jury  the  facts  which  it  was  re- 
quired to  find  in  order  to  Justify  a  verdict 
based  on  the  secondary  publication  only,  and 
by  this  instruction  authorized  the  jury  to  find 
such  a  verdict  If  the  facts  so  stated  were 
proven.  If  the  coart  had  glvoi  no  instruction 
which  authorized  a  verdict  on  that  theory,  It 
Is  iKwslble  that  no  error  would  have  been  pre- 
sented in  the  absence  of  a  .request  for  proper 
instructions  presenting  that  theory;  but,  as 
the  instructions  expressly  authorize  a  verdict 
on  that  theory,  and  the  instruction  given  <«i 
the  subject  of  damages  is  erroneous  as  applied 
to  that  theory,  the  latter  instruction  must  be 
'  held  to  l>e  erroneous. 

Sndi  an  instruction  as  applied  to  the  evi- 
dence tn  this  case  was  clearly  prejudicial. 
The  defendant  Sourbler  admitted  that  he  had 
made  the  secondary  publication,  and,  under 
the  seventh  Instruction,  he  was  clearly  liable 
unless  the  charges  contained  In  the  circular 
letter  were  found  to  be  true.  He  denied  that 
he  had  any  connection  with  making  the  pri- 
mary publication,  and  an  issue  of  fact  was 
thus  presented  on  which  the  evidence  was  con- 
flicting. There  was  no  direct  evidence  show- 
ing that  he  participated  in  making  the  prima- 
ry publication  or  in  causing  it  to  be  made,  but 
circumstances  were  shown  from  which  such 
participation  could  be  reasonably  inferred. 
The  verdict  finds  against  the  defendant  on 
the  theory  that  he  was  re^)onslble  for  one  or 
the  other  of  such  publications,  and  the  court 
has  no  means  of  knowing  on  which  of  such 
publications  the  verdict  rests.  The  motion  of 
appellant  Sourbler  for  a  new  trial  should  have 
been  sustained. 

[17]  The  defendant  Hansman  filed  assign- 
ments of  error  on  the  transcript,  but  filed  no 
brief  In  support  of  such  assignments.  For 
failure  to  file  a  brief  in  support  of  his  assign- 
ments  of  error  as  provided  by  the  rules  of 
this  court  the  appeal  as  to  Hansman  is  order- 
ed dismissed. 

The  judgment  Is  reversed  as  to  appellant 
Sourbler,  with  Instructions  to  the  trial  court 
to  sustain  his  motion  for  a  new  trial. 

The  death  of  appellee,  George  W.  Brown, 
since  the  submission  of  the  appeal  having 
been  suggested  to  the  court,  it  is  ordered  that 
this  judgment  be,  and  the  same  is  hereby, 
rendered  as  of  the  date  of  submission  of  this 
cause. 


(74  Ind.  App.  281) 

LEART  ▼.  CLEVELAND,  O.,  C.  &  ST.  L.  RT. 
CO.    (No.  9896.)* 

(Appellate  Oonrt  of  Indiana,  Division  No.   L 
Jane  24.  1919.) 

Raitboads    «=»439(3)    —    Dutt    to    Fenck 
Thacks  —  Violation  or  Statute  —  Coji- 

PLAINT — StJlnCXENCT. 

An  abutting  landowner's  complaint,  alleg- 
ing that  defendant  railroad  company,  in  viola- 
tion of  Burns'  Ann.  St.  1914,  {  5447,  negligent- 
ly failed  to  fence  its  right  of  way  so  that  his 
bull  went  on  and  over  the  right  of  way  onto 
the  adjacent  right  of  way  of  another  company, 
where  the  animal  was  killed,  fails  to  state  a 
cause  of  action,  either  under  the  itatnte  or 
at  common  law,  though  the  failure  to  fence  is 
negligence  per  se. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;   Earle   Sample,   Judge. 

Action  by  Thomas  B.  Leary  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  'Company.  From  judgmrait  for  de- 
fendant, plaintitr  appeals.    Affirmed. 

Charles  L.  Tindall,  of  Greenfield,  for  ap- 
pellant. 

Frank  L.  Littleton,  of  Indianapolis,  and 
Cook  &  Walker,  qt  Greenfield,  for  appellee. 

BATMAN,  C.  J.  This  Is  an  action  by  ap- 
pellant against  appellee  for  damages  on  ac- 
count of  the  killing  of  an  animal  belonging  to 
the  former.  The  complaint  Is  In  a  single 
paragraph,  and  alleges  in  substance^  among 
other  things,  that  appellee  Is  a  conmratian 
and  the  owner  and  operator  of  a  railroad 
through  Hancock  county  In  this  state;  that 
appellant  Is  the  owner  of  certain  farm  lands 
abutting  on  the  north  side  of  its  right  of  way 
in  said  county;  that  in  October,  1916,  ap- 
pellant was  lawfully  pasturing  a  bull  on  his 
said  land,  so  abutting  on  said  right  of  way ; 
that  at  said  time,  and  for  more  than  six 
months  prior  thereto,  appellee  had  negligent- 
ly failed  and  ref\ised  to 'maintain  a  fence 
between  its  said  right  of  way  and  the  land 
of  appellant  on  which  his  said  animal  was 
pasturing,  sufficient  to  restrain  and  turn  cat- 
tle;  that  on  October ,  1915,  said  bull, 

by  reason  of  the  failure  of  appellee  to  main- 
tain said  fence,  as  aforesaid,  escaped  from 
appellant's  said  land,  through  said  defective 
fence,  and  entered  upon  and  crossed  over 
appellee's  rlghl  of  way  onto  the  right  of  way 
of  the  Union  Traction  Company,  lying  ad- 
jacent to  and  running  parallel  with  appel- 
lee's said  right  of  way  on  the  south,  where 
it  was  struck  and  killed  by  an  electric  car, 
then  and  there  operated  by  said  traction  com- 
pany; that  said  traction  company  had,  for 
more  than  a  year  prior  thereto,  controlled 
and  operated  an  interurban  electric  railway, 
paralleling   the   right   of   way   of   appellee 


^ss>F0T  otber  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Dlsests  and  Indexes 
*RebearlnK  denied.   Transfer  denied. 
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through  said  county,  and  had  operated  cars  '  trades  was  optional  with  the  owners  and  op- 


Qiereon  at  a  rapid  speed,  as  appellee  well 
knew;  that  appellee  on  said  date,  and  for  a 
long^  time  prior  thereto,  knew  that  said  fence 
was  Insufficient  as  aforesaid,  and  that  appel- 
lant's cattle  might  and  could  escape  through 
the  same  because  of  Its  defective  condition, 
and  enter  upon  appellee's  right  of  way,  and 
that  of  said  traction  company  lying  adjacent 
thereto  on  the  south,  and  that  said  cattle 
in  so  doing  would  be  in  danger  of  being  kill- 
ed by  the  trains  and  cars  being  operated  on 
said  railways;  that  there  was  no  fence  be- 
tween the  right  of  way  of  appellee  and  that 
of  said  traction  company,  and  appellee  well 
knew  that,  if  it  failed  to  maintain  its  said 
fence  between  Its  right  of  way  and  appel- 
lant's said  land,  his  stock  conld,  by  reason 
of  said  defective  fence,  escape  and  readily 
enter  apon  th6  right  of  way  of  said  trac- 
tion company,  where  it  operated  electric  cars 
at  a  high  rate  of  speed,  at  intervals  of  less 
than  one  hour;  that  said  ball  was  killed 
solely  because  of  the  negligence  of  appellee 
In  failing  to  maintain  said  fence  and  with- 
out any  fault  or  negligence  on  the  part  of 
appellant;  that  said  animal  was  of  the  fair 
and  reasonable  value  of  $100,  for  which  judg- 
ment was  demanded.  To  this  complaint  ap- 
pellee filed  a  demurrer  for  want  of  facts, 
with  a  memorandum  stating  wherein  It  is 
insufficient.  This  demurrer  was  sustained, 
and,  ai^Uant  refusing  to  plead  further,  it 
was  adjudged  that  he  take  nothing  by  his 
complaint,  and  that  appellee  recover  its  costs. 
From  this  Judgment  appellant  has  appealed 
and  has  assigned  the  action  of  the  court  in 
sustaining  appellee's  demurrer  to  his  com- 
plaint, as  the  sole  orror  on  which  he  relies 
for  reversal. 

It  will  be  observed  that  the  complaint  in 
this  action  is  based  solely  on  the  alleged  fail- 
ure of  appellee  to  maintain  a  snfficient  fence 
between  its  right  of  way  and  appellant's  land 
abutting  thereon.  At  common  law  railroad 
companies  were  not  required  to  fence  their 
tracks,  and  where  the  owner  of  animals  per- 
mitted them  to  run  at  large  In  the  vicinity 
of  a  railroad  track,  in  the  absence  of  an  or- 
der from  the  board  of  commissioners  per^ 
mitting  the  same,  he  was  guilty  of  such  neg- 
ligence as  would  prevent  him  from  recover- 
ing. If  any  such  animals  strayed  upon  the 
track  and  were  killed  or  injured,  unless  sudi 
killing  or  injury  was  willful.  Ft  Wayne, 
etc.,  R.  Co.  V.  O'Keefe  (1891)  4  Ind.  App. 
249,  30  N.  E.  916,  and  authorities  there  cited. 
In  1863  (Laws  1863,  c.  2S)  a  statute  was  en- 
acted making  railroad  companies  operating 
railroads  into  or  through  this  state  liable  for 
stock  killed  or  Injured  by  the  locomotives, 
cars,  or  other  carriages  run  on  such  road, 
but  providing  that  such  act  shall  not  apply 
to  any  railroad  securely  fenced  In,  if  such 
fence  be  properly  maintained  by  such  com- 
pany. Sections  6436  and  5442,  Bums  1914. 
Under  Oils  statute,  the  fencing  of  railroad 


erators;  but  in  188S  a  statute  was  enacted 
which  made  such  fencing  compulsory.  This 
statute  provides  in  substance,  among  other 
things,  that  any  railroad  corporation,  run- 
ning or  operating  a  railroad  into  or  throui^ 
this  state,  shall  construct  and  maintain 
fences  on  both  sides  of  its  railroad,  except 
at  certain  designated  places,  suffidoit  and 
suitable  to  turn  and  prevent  cattle  and  other 
stock  from  getting  on  such  road;  and  that 
when  such  fences  are  not  so  made,  or  when 
the  same  are  not  kept  in  repair,  such  rail- 
road corporation  shall  be  liable  for  all  dam- 
ages which  may  be  done  by  Its  agents,  em- 
ployes, engineers,  or  cars  to  any  cattle  or 
other  stodc  thereon.  Section  6447,  Bums 
1914.  It  will  be  observed  that  the  complaint 
in  this  case  not  only  fails  to  show  that  the 
animal  in  question  was  killed  on  the  track 
or  right  of  way  of  appellee,  or  by  any  of  its 
agents,  employes,  engineers;  locomotives,  cars, 
or  other  carriages,  but  expressly  alleges  that 
it  was  killed  on  the  right  of  way  of  the 
Union  Traction  Company  by  an  electric  car 
then  and  there  operated  by  it  over  Its  own 
road.  It  thus  appears  that  the  complaint  Is 
clearly  insufficient  to  state  a  statutory  cause 
of  action  against  appellee.  Hocking  Valley 
R.  Co.  V.  Phillips,  81  Ohio  St.  .463,  91  N.  B. 
118,  29  L.  R.  A  (N.  S.)  573 ;  Frisch  v.  Chi- 
cago, etc.,  R.  Co.,  95  Minn.  398,  104  N.  W. 
228;  Bear  v.  Chicago,  etc.,  R.  Co.,  141  Fed. 
25,  72  O.  O.  A.  613. 

But  appellant  Insists  that  the  failure  t6 
maintain  the  fence  in  question  being  a  vio- 
lation of  said  section  5447,  is  negligence  per 
se,  and  gives  him  a  right  of  action  at  com^ 
mon  law ;  that  in  such  an  action  he  is  not 
limited  by  the  restrictions  of  the  stattite, 
with  reference  to  the  recovery  of  damages 
for  injuiy  to  stock,  but  may  recover  any 
damage  thereto,  resulting  proximately  from 
such  violation,  regardless  of  the  manner  in 
which,  and  place  at  which,  such  injury  oc- 
curs. We  cannot  agree  with  this  conten- 
tion. The  enactment  of  said  section  5447 
imposed  a  duty  on  railroads,  with  reference 
to  fencing  their  tracks,  which  was  wholly 
unknown  to  the  common  law.  The  Legisla- 
ture had  the  power  to  determine  what  lia- 
bility, if  any,  would  be  incurred  by  a  rail- 
road company  that  failed  to  discharge  this 
new  duty,  and  it  exercised  that  power  as 
indicated  above.  A  breach  of  this  duty  is 
negligence  per  se,  as  appellant  contends;  but 
it  is  statutory  negligence  and  not  common- 
law  negligence.  In  proper  cases  it  affords 
an  adjacent  landowner  a  basis  for  a  stat- 
utory liability  but  not  tor  a  common-law  lia- 
bility, as  a  failure  on  the  part  of  the  rail- 
road company  to  fence  its  tracks  Is  not  the 
breach  of  a  common-law  duty,  which  It  owes 
to  such  landowner,  or  the*  infringement  of  a 
right  given  him  by  the  common  law.  We  con- 
clude that  the  complaint  does  not  state  a 
cause  of  action,  either  under  the  statute  or 
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at  common  law,  and  hence  the  court  did  not 
err  in  sustaining  a  demurrer  thereto. 

Appellant  has  called  our  attention  to  the 
case  of  Pickett  v.  Toledo,  etc.,  K.  Co.  (1916) 
61  Ind.  App.  26.  Ill  N.  E.  434,  wherein  It  is 
held  that,  where  the  right  of  ways  of  two 
railroad  companies  Ue  adjacent  and  run  par- 
allel, there  Is  no  statutory  duty  resting  upon 
such  companies  to  maintain  a  fence  betwerai 
their  respective  right  of  ways.  He  insists 
that  the  conclusion  we  have  reached  in  this 
case,  in  view  'of  that  decision,  will  have  the 
effect  of  depriving  the  owners  of  stock  of 
iredress,  where  such  stock  is  Injured  under 
the  drcomstances  alleged  In  the  complaint 
In  this  case.  Such  a  result,  however,  does 
not  necessarily  follow,  as  the  question  of  the 
UabiUty  of  the  Union  Traction  Company  for 
injury  to  stock,  under  the  drcomstances  al- 
leged In  the  complaint,  is  still  an  open  one 
in  this  state,  as  far  as  we  have  been  able  to 
discover.  Authority  may  be  found  for  hold- 
ing that  the  fence  constructed  by  api)ellee, 
between  Its  right  of  way  and  appellant's  land, 
should  be  treated  as  the  fence  of  the  traction 
company  within  the  provision  of  the  stat- 
ute. Davidson  v.  Delaware  R.  Co.,  134  Aiq>. 
Dlv.  872,  110  N.  Y.  Supp.  360.  If  m  treated, 
it  would  appear  that  said  traction  company 
should  be  liable  for  stock,  which  had  passed 
through  such  fence  by  reason  of  its  defective 
condition,  and  was  killed  on  the  tracks  of 
said  company  by  its  cars.  However,  we  do 
not  presume  to  pass  upon  that  question,  as  It 
Is  not  before  us,  but  have  been  led  to  make 
the  suggestion  stated,  In  view  of  appellant's 
contrition  as  to  the  effect  of  the  decision  in 
the  case  of  Pickett  v.  Toledo,  etc.,  B.  Co., 
snpia. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


(74  Ind.  App.  iS7) 

TBRRB  HAUTE.  I.  &  E.  TRACTIPN  CO.  v. 
BLLSBURY.  (Mo.  9639.)* 

(Appellate  Court  of  Indiana.     Jane  27,  1919.) 

1.  Stbebt  Rahaoads  9s»118(4)  —  CJaosaiiTa 
AC0IDBNT8— Duty  oi  Motokican— iNs^nuo- 

TIONS. 

An  instruction  that  it  is  a  motorman's  duty, 
on  discovering  a  person's  peril  at  a  crossing,  to 
stop  his  car,  if  possible,  to  avoid  inflicting  in- 
jury, is  erroneous,  since  he  owes  only  the  duty 
of  using  every  reasonable  means  to  prevent  the 
threatening  injury. 

2.  Tbial   €=»191(8)  —  IwsTBncnoN— Assump- 
tion AS  to  Facts. 

In  action  for  injuries  sustained  by  plaintiff 
while  driving  acuaas  defendant's  street  car 
tracks,  at  a  crossing,  an  instruction  assuming 
that  plaintiff,  when  near  the  track,  Was  in  a  posi- 
tion of  danger,  was  erroneous  as  invading  the 
province  of  the  jury. 


3.  Stbext  Railboads  «=>118(15)  —  Pkbsoiiai. 
Injttst  Aooidknt— Last  CuiAB  Chakce 
DooTBinx. 

In  an  action  for  injuries  to  a  driver  struck 
by  a  street  car  at  a  crossing,  it  was  error 
to  instruct  as  to  the  last  dear  chance  doctrine, 
where  plaintiff's  opportunity  to  avoid  the  acci- 
dent and  exercise  caution  for  his  own  safety 
was  later  than  any  chance  the  motorman  could 
have  had  in  the  case. 

4.  Tbiai.  <8=»250— Instbuctions— Appucabil- 
ITT  to  Case. 

In  an  action  for  personal  Injnries  sustained 
by  plaintiff  struck  by  defendant's  street  car 
while  driving  across  a  track  at  a  crossing,  in- 
structions as  to  care  required  of  defendant,  not 
addressed  to  any  theory  of  the  complaint  nor 
supported  by  evidence,  are  erroneous. 

McMahan  and  Remy,  J  J.,  dissenting. 

Appeal  from  Circuit  (3ourt,  Shelby  County; 
Alonzo  Blair,  Judge. 

Action  by  Francis  M.  Ellsbnry  against  the 
Terre  Haute,  Indianapolis  &  Eastern  Traction 
Company.  Judgment  for  plaintiff,  new  trial 
denied,  and  defendant  appeals.  Reversed  and 
remanded,  with  directions  (superseding  former 
opinion,  121  N.  B.  299). 

David  E.  Watson,  of  Martinsville,  Hord  A 
Adams,  of  Shelbyville.  and  W.  H.  Latta,  of 
Indianapolis,  for  appellant. 

Charles  B.  Clarke  and  Walter  C.  Clarke,  botii 
of  Indianapofis,  for  appeUee.  . . 

ENLOB,  J.  This  was  an  action  by  appel- 
lee to  recover  damages  for  injuries  sustained 
by  being  struck  by  one  of  appellant's  cars  at 
a  highway  crossing. 

The  cause  was  tried  upon  an  amended  com- 
plaint in  one  paragraph,  to  which  the  appel- 
lant answered  by  general  deniaL  The  trial 
resulted  in  a  verdict  for  appellee,  and  ai^)el- 
lant  unsuccessfully  moved  for  a  new  trial. 
The  only  assigned  error  relied  upon  in  this 
court  is  action  of  the  trial  court  in  ovorul- 
ing  said  motion  for  a  new  trial. 

Ai^ellant  in  -its  brief,  under  *7cdnts  and 
Authorities,"  assails  two  of  the  Instructions 
given  by  the  court  to  the  jury,  as  being  er- 
roneous, viz.,  Instructions  Nos.  16  and  24. 
The  fifteenth  Instruction  so  given  was  as  fol- 
lows: 

"(IS)  It  is  the  duty  of  those  in  diarge  of  an 
interurban  car,  and  particularly  the  motorman 
in  operating  such  car,  approaching  a  freqnented 
crossing  of  a  highway,  to  exercise  ordinary  care 
and  diligence  to  ascertain  whether  the  track 
ahead  is  clear,  and  it  is  his  duty  to  give  the 
track  ahead  such  attention  as  wiU  enable  him, 
in  the  exercise  of  ordinary  care,  to  know  its 
condition,  and  to  avoid,  U  possible,  inflicting 
injury  to  a  person  in  a  dangerous  position,  or  in 
peril.  If  yon  find  from  the  evidence  that,  npon 
tiie  day  and  at  the  time  of  the  accident,  it  was 
clear,  and  the  view  at  the  point  where  it  occur- 
red was  unobstructed,  so  that  the  motorman 
could  have  seen  plaintiff  on  or  near  the  track, 
if  he  had  exercised  ordinary  diligence,  and  fur- 
ther find  that  the  motorman  had  knowledge  of 
the  conditions  existing  at  the  place  of  the  colli- 
sion, and  he  could  have  seen  the  plaintiff's  peril 


^s»For  other  oases  see  same  topic  and  KBT-NUMBBR  In  all  Ker-Numbered  Digests  and  Indexes 
•RebesrlDg  denied.    Transfer  denied. 
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in  time  to  bare  stopped  the  car  and  prevented 
the  accident,  by  the  exercise  of  reasonable  care, 
then  I  instmct  yon  that  his  failure  to  do  so, 
thus  causintr  the  injury,  -would  constitute  negli- 
gence upon  the  part  of  the  company,  defendant, 
and  you  should  find  for  the  plainti^,  unless  yon 
further  find  that  plaintiff,  by  bis  own  negligence, 
caused,  or  contributed  to,  the  injury  complain- 
ed of." 

In  tbe  first  part  of  tbls  Instruction  the 
court  attempts  to  state  the  law  as  to  tbe 
duty  of  a  motorman,  'as  to  observing  and 
knowing  condition  of  track  ahead  of  car,  etc., 
and  It  plainly  tells  the  Jury  that  it  is  the 
duty  of  sadi  motorman,  npon  discovering 
danger  ahead,  "or  a  person  In  a  dangerous 
position,  or  in  peril,  to  stop  his  car,  if  pos- 
sible," to  avoid  inflicting  injury  upon  such 
person. 

This  instruction  was  an  attempted  state- 
ment of  tbe  law  as  applied  to  cases  coming 
within  the  doctrine  of  last  clear  chance.  In 
the  case  of  Indianapolis,  etc.,  Co.  v.  Croly, 
64  Ind.  App.  566,  579,  96  N.  E.  973,  978,  the 
court  in  speaking  of  the  application  of  this 
doctrine  said: 

"There  is  a  general  duty  resting  npon  a 
person  in  charge  of  a  street  car  to  use  care  to 
prevent  injury  to  all  persons  and  property  with 
which  It  is  liable  to  come  in  contact,  and  such 
care  mast  be  proportionate  to  the  danger  in- 
cident to  its  operation.  This  doty  is  a  gmeral 
one,  and  rests  upon  the  motorman  at  oil  times 
and  under  all  circumstances  during  the  time  he 
is  operating  mcb  car;  but  the  duty  to  take  par- 
ticular precautions  to  prevent  injury  to  a  par- 
ticular person,  who,  by  want  of  due  care  on 
.  his  part,  has  exposed  himself  to  immediate 
threatened  danger,  or  is  about  to  do  so,  is  a 
special  duty  which  arises  out  of  the  exigencies 
of  the  situation.  It  is  the  failure  to  discharge 
this  particular  duty,  which  gives  room  for  the 
application  of  the  doctrine  of  last  clear  chance, 
by  which  the  company,  in  such  a  case,  is  held 
liable  to,  a  person,  who  by  want  of  due  care,  baa 
exposed  himself  or  his  property  to  the  danger 
of  receiving  such  injury.  Tbe  particular  situa- 
tion of  the  parties,  prior  to  the  injury,  must  be 
such  as  to  give  rise  to  this  special  duty  to  the 
particular  person  injured,  some  appreciable  time 
before  the  Injury  occurs.  •  •  •  From  the  time 
the  emergency  arises  until  tbe  injury  occurs, 
the  motorman  must  use  every  reatonahle  means 
to  prevent  tbe  threatened  injury."    (Our  italics.) 

[1]  This  Instruction  was '  therefore  errone- 
ous as  to  the  statement  of  the  duty  of  appel- 
lant's motorman,  upon  discovering  a  person 
In  a  position  of  peril. 

nie  latter  part  of  said  instruction  evident- 
ly  was  intended  to  relate  to  the  supposed 
fticts  of  the  case,  within  the  issues  and  evi- 
dence adduced.  It  will  be  noted  that,  as  to 
the  position  or  location  of  ai>pel1ee  at  a  time 
Just  prior  to  the  accident,  it  is  in  the  alterna- 
tive ;  the  disjunctive,  "or,"  being  used.  This 
has  the  ^ect  of  making  this  instruction 
doable^  of  combining  two  Instructions  in  one ; 
in  one  of  which  Instmctions  tbe  appellee 
would  be  located  "on"  the  trade,  and  in  the 


other  "near"  the  track.  It  te  the  effect  of 
tbls  InstructiMi  as  it  relates  to  tbe  latter 
position,  "near  the  track,"  that  we  wish  to 
now  notice.    In  effect,  it  told  the  Jury  that — 

"If  you  find  from  the  evidence  that  upon  tbe 
day  and  at  the  time  of  the  accident  it  was  clear, 
and  the  view  at  the  point  where  it  occurred  was 
unobstructed,  so  that  the  motorman  could  have 
seen  plaintiff  near  the  track,  if  be  ])ad  exercised 
ordinary  diligence,  and  further  find  that  the 
motorman  had  knowledge  of  the  conditions  ex- 
isting at  the  place  of  the  collision,  and  that  he 
could  have  seen  plaintiff's  peril  in  time  to  have 
stopped  the  car  and  prevented  the  accident,  by 
the  exercise  of  reasonable  care,  then  I  Instruct 
yon,"  etc. 

[2]  This  Instruction  Is  clearly  erroneous 
by  reason  of  the  assumption  therein  contain- 
ed. The  Jury,  by  this  instruction,  were  not 
required  to  find  whether  the  appellee,  while 
"near  the  track,"  was  or  was  not  In  a  posi- 
tion of  peril,  real'  or  apparent.  Under  the 
authority  of  the  Croly  Case,  supra,  and  in 
fact  under  all  the  authorities,  no  special  duty 
could  arise  in  favor'  of  appellee,  and  against 
the  appellant,  until  appellee  was  in  such  po- 
sition of  peril  and  so  discovered  by  servant  of 
appellant.  Whether  the  appellee,  while  near 
said  track,  was  in  a  "situation  of  peril,"  was 
an  essential  fact  for  the  determination  of 
the  Jury,  and  the  court  also- erred  in  assum- 
ing this  fact,  and  thereby  Invading  the  prov- 
ince of  the  Jury. 

As  said  in  the  Croly  Oase^  supra:  ! 

"There  is  a  general  duty  resting  on  the  motor- 
man  to  observe  persons'' and  property  with  which 
his  car  is  likdy  to  come  in  contact" 

But  if  this  general  duty  should  be  extended 
to  the  point  where  it  would  become  a  special 
duty,  and  thereby  bring  all  such  cases  as  the 
instant  one  under  this  instruction  within 
cases  now  falling  within  the  doctrine  of  last 
clear  chance,  as  now  applied,  the  effect  of 
such  extension  would  be  to  entirely  wipe  out 
and  destroy  the  doctrine  of  contributory  neg- 
ligence. This  Instruction  not  only  assumes 
that  the  appellee  was  in  a  position  of  peril, 
"near  the  track,'T  but  would  hold  the  com- 
pany liable  for  the  failure  of  the  motorman 
to  discover  such  i>erll,  by  the  use  of  ordinary 
care,  although  the  situation  of  appellee  near 
said  track,  so  far  as  this  record  discloses, 
was  not  such,  at  the  time  said  car  was  ap- 
proaching his  said  location,  as  to  probably 
In  any  way  interfere  with  the  operation  or 
safety  of  said  car,  or  passengers  thereon, 
whose  safety  was  of  first  concern  to  said 
motorman,  at  said  time. 

The  twenty-fourth  instruction,  also  com- 
plained of  by  appellant,  was  as  follows: 

"(2i)  If  you  find  from  the  evidence  that  plain- 
tiff was  riding  on  a-  wagon,  and  was  on  or  near 
defendant's  tracks,  and  that  the  defendant's  in- 
terurban  car  was  approaching,  and  that  the 
motorman  In  charge  of  such  car  saw  said  wagon, 
or  the  horses  hitched  thereto,  on  or  near  the 
track  of  defendant's  railroad  in  front  of  said 
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car,  br  by  the  exercise  of  dne  care  could  hare 
seen  said  wagon  or  horses,  and  saw,  or  by  the 
exercise  of  due  care  could  have  seen,  said  wagon 
or  horses,  and  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  that  the  occupant  of 
said  wagon  was  in  apparent  peril,  then  it  was 
the  duty  of  said  motorman  to  stop  said  car  or 
slacken  the  speed  thereof  so  as  to  avoid  a  colli- 
sion, {/  it  wot  possible  to  stop  said  car  or  »Ut<^ 
en  the  speed  cf  the  same,"    (Our  italics.) 

This  Instmctlon,  like  the  one  heretofore 
considered,  Is  double.  It  considers  the  ap- 
pellee as  having  been  In  either  of  two  places, 
viz.,  on  the  trads  of  appellant,  or  near  the 
track  of  appellant.  No  distinction  is  made, 
as  to  the  duty  of  appellant's  servant,  the 
motorman,  in  charge  of  said  car,  as  to  these 
positions.  By  this  instruction  the  Jury 
were  told  that  If  the  said  motorman  in 
charge  of  said  car  saw  said  wagon,  or  the 
horses  hitched  thereto,  near  the  track  of  ap- 
pellant's railroad,  in  front  of  said  car,  or  by 
the  exercise  of  due  care  could  have  seen  said 
wagon,  or  the  horses,  and  saw,  or  by  the 
ezerdse  of  ordinary  care '  could  have  seen, 
that  the  occupant  of  said  wagon  was  in  ap- 
parent peril,  then  it  was  the  duty,  etc.  This 
instruction  was  evidently  given  as  being  ad- 
dressed to  the  doctrine  of  last  clear  chance. 
It  is  bad  for  several  reasons.  It  assumes 
that  appellee  was  In  peril,  when  he  and  his 
team  were  "near  the  track."  How  near  the 
track  we  are  not  told;  neither  are  we,  in 
any  way,  in  the  record  before  ns,  informed 
as  to  the  character  of  the  peril.  The  record 
shows  without  contradiction  that  on  the  day 
In  question  appellee  was  using  his  wagon 
and  team  assisting  in  hauling  com  and  In 
filling  a  silo,  located  a  short  distance  from 
where  he  was  struck  and  injured;  that  he 
had  a  "hay  frame"  on  his  wagon,  upon  wlii<9t 
to  load  the  com,  and  haul  same  to  the  cutter; 
that  he  had  just  unloaded  his  load  and  start- 
ed to  the  field,  north  of  the  tracks  of  appel- 
lant for  another  load;-  that  he  drove  out  of 
the  barnyard  gate  and  turned  north  into  the 
highway  crossing  appellant's  track;  that  it 
was  about  4  o'clock  p.  m.,  and  the  time  for 
the  regular  limited  car  of  appellant,  going 
east ;  that  the  car  which  struck  the  appellee 
was  api)ellant'8  regular  limited  4  o'clock  car ; 
that  for  some  distance  west  of  said  crossing 
appellant's  track  going  east  ia  downgrade; 
that  said  car  was  running-  at  least  33  to  40 
miles  per  hour  (the  complaint  charges  60 
miles  per  hour) ;  that  said  highway,  approach- 
ing said  crossing  from  the  south,  is  compara- 
tively level ;  that,  from  a  point  33  or  34  feet 
south  of  said  crossing,  the  rails  of  appellant's 
track  could  be  seen  for  a  distance  of  400  to 
500  feet  to  the  west,  and  a  person  walking 
on  said  track,  or  a  car  approaching,  could, 
from  said  point,  l>e  seen  5()0  to  600  feet 

[3]  The  record  Is  absolutely  silent,  so  far 
as  appellee's  case  is  concerned,  as  to  any 
care  whatever  on  his  part  on  approaching 


this  crossing.  No  witness  even  Intimates, 
in  his  testimony  concerning  the  accident,  that 
the  appellee  stopped,  looked,  listened,  or 
gave  any  attention  whatever  to  his  safety  In 
approaching  said  crossing,  until  he  was 
practically  In  the  act  of  crossing  the  same. 
One  witness  for  the  appellee,  who  was  work- 
ing near  the  crossing,  testified  that,  when 
she  heard  the  car  whistling  the  danger  sig- 
nals, she  looked  up,  and  that  appellee  was 
standing  up  in  bis  wagon,  whipping  his 
horses  to  get  across.  In  this  she  is  corrobo- 
rated by  two  witnesses  who  testified  for  appel- 
lant, but  who  place  the  point  at  which  he  be- 
gan to  whip  his  horses  as  about  20  feet  be- 
fore be  reached  the  track,  and  the  car  was 
then  only  about  200  feet  away.  Considering 
the  speed  at  which  this  car  was  shown  to 
have  been  running,  there  le  no  evidence  even 
tending  to  show  that  the  car  could  have  been 
stopped  and  the  collision  avoided,  after  the 
motorman  saw  the  appellee  approaching  said 
crossing.  No  testimony  was  offered  upon 
that  proposition.  It  was  not  within  the  case, 
as  attempted  to  be  made  by  the  appellee. 
This  was  not  a  case  where  the  motorman 
could  be  charged  with  constructlTe  knowledge 
of  the  danger  of  appellee.  Before  actually 
entering  upon  the  track,  knowing  the  cross- 
ing as  the  record  shows  he  did,  be,  had  he 
been  exercising  due  care  and  caution  for  his 
own  safety,  for  aught  that  appears  in  tills 
record,  could  have  stopped  his  team  and  pre- 
voited  the  accident.  His  chance' to  avoid 
injury,  had  he  been  in  the  exercise  of  proper 
care  and  caution  for  his  own  personal  safety, 
as  shown  upon  the  record,  was  evoi  later 
than  any  chance  the  motorman  could  ^ve 
had  In  the  case.  Indianapolis,  eta,  Co.  v. 
Davy,  Adm'x;  57  Ind.  App.  632,  103  N.  E. 
1098. 

Lastly,  the  Jury  are  told  in  tills  Instruction 
that  it  was  the  duty  of  the  motorman  to  stop 
his  car  and  avoid  collision,  {/  it  toere  pot- 
sible  so  to  do.  (Our  italics.)  This  is  not 
the  law.  Even  if  it  should  be  conceded 
that  under  the  facts  of  this  case  there  arose 
the  duty  for  the  motorman  to  stop  the  car 
to  avoid  injuring  appellee,  yet  that  duty  only 
required  him  to  exercise  reasonable  care  in 
an  endeavor  to  accomplish  that  end.  l^is  In- 
struction puts  the  limit  at  possibility,  and  left 
It  to  the  Jury  to  say  whether  or  not  it  was 
possible.  In  cases  like  this,  the  motorman  ia 
called  upon  to  act  instantly ;  he  has  no  time 
to  weigh  and  consider  the  matter,  and  even 
though  he  should  do  what  a  reasonably  pru- 
dent man  would  have  done  under  the  particu- 
lar circumstances  of  the  case,  yet.  If 'bis 
Judgment  was  at  fault,  it  he  made  a  mis- 
take of  methods  or  means,  the  master  would 
be  liable.  If  by  error  of  JudgmeAt,  in  the 
emergency  of  an  Impending  collision,  he  set 
the  brakes  a  little  too  ti^t,  thereby  causing 
the  wheels  to  lock  and  slide  on  the  rails, 
thereby  reducing  the  area  of  friction  on  tlie 
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wbeels,  whereby  the  car  travels  farther  thaa 
It  would  have  done  had  such  wheels  not  been 
locked,  such  mistake  of  Judgment  on  his  itart 
would  fix  the  master's  liability  to  one  in- 
jured thereby.  This  cannot  be  the  law.  Ck>r- 
pprationa  can  only  employ  human  agents, 
mortal  men,  to  act  for  them  In  the  control  of 
such  agencies,  and  Infallibility  of  Judgment 
has  not  been  accorded  to  man;  that  is  re- 
served to  Deity,  and  He  has  not  as  yet  taken 
control  of  such  human  agencies  as  railroads, 
to  operate  them. 

The  language  of  the  complaint  is,  as  to  the 
charge  of  negligence  therein  contained: 

"Negligently  and  carelessly  ran  and  operated 
snd)  car  eastwardly  over  and  along  said  track 
at  a  rapid  and  highly  dangerous  rate  of  speed, 
to  wit,  60  miles  an  hour,  negligently  and  care- 
lessly failed  and  omitted  to  sound  any  gong  or 
ring  any  bell,  or  give  any  warning  of  its  ap- 
proach. •  •  •  That  defendant's  motorman 
in  charge  of  said  car  saw,  or  could  have  seen 
by  the  use  of  due  diligence,  the  approach  of 
plaintiff  upon  defendant's  said  track,  and  said 
motorman  could  have  stopped  his  car  without 
colliding  with  plaintiff  emd  his  said  wagon,  if 
he  had  attempted  so  to  do."  "That  plaintiff's 
said  injuries  occurred  through  no  fault  or  negli- 
gence on  the  plaintiff's  part,  but  the  whole  fault 
thereof  are  due  to  the  negligence  of  defendant 
and  its  said  motorman,  in  running  said  car  at 
said  point,  at  the  rate  of  60  miles  per  hour, 
without  sounding  any  gong,  or  ringing  any  bell, 
or  giving  any  warning  of  its  approach,"  etc 

[4]  The  averment  above  quoted,  that  "de- 
fendant's motorman  ♦  •  •  saw,  or  could 
have  seen,  •  •  *  the  approach  of  plaln- 
tUr  upon  defendant's  said  track, .  and 
♦  •  •  could  have  stopped  the  car,"  eta. 
Is  without  any  legal  force.  It  is  not  averred, 
even  as  a  conclusion,  that  appellee,  while  ap- 
proaching said  croesing,  was  In  a  position  of 
peril.  No  fact  or  facts  are  alleged  showing 
any  duty  resting  upon  said  motorman  to  stop 
said  car,  because  of  the  condition  or  situa- 
tion of  appellee,  while  approaching  said 
crossing.  The  theory  of  the  complaint  Is 
that  the  appellant  was  running  and  operating 
Its  car,  at  the  time  in  question,  at  such  a 
hi^  and  dangerous  rate  of  speed  that  It 
could  not  have  been  stopped  and  the  injury 
avoided.  This  was  "original  negligence,"  and 
as  such  charged  In  the  complaint  as  being  the 
cause  of  appellee's  injury.  The  foregoing  in- 
structions are  not  addressed  to  any  theory  of 
the  complaint,  nor  is  there  any  evidence  to 
which  they  can  properly  be  said  to  have  been 
addressed,  and  neither  of  them  should  Iiave 
been  given,  for  this  reason  also. 

There  is  some  evidence  in  the  record  tend- 
ing to  sustain  the  material  averments  of  the 
complaint;  but,  for  the  error  In  giving  the 
above-numbered  Instmctlons,  this  cauqe  is  re- 
versed and  remanded,  with  directions  to  sus- 
tain appellant's  motion  for  a  new  trial,  and 
for  farther  proceedings. 


BATMAN,  0.  J.,  NICHOLS.  P.  J,  and 
DAUSMAN,  J.,  concur. 

McMAHAN,  J.  (dissenting).  I  agree  that 
the  giving  of  instruction  24  constituted  re- 
versible error,  but  the  majority  opinion  mis- 
construes instruction  15  and  gives  it  a  strain- 
ed and  technical  construction,  whea  It  says: 

"It  plainly  teUs  the  jury  that  it  is  the  duty 
of  such  motorman,  upon  discovering  danger 
ahead,  or  a  person  in  a  dangerous  position,  or 
in  peril,  to  stop  his  car,  if  possible,  to  avoid 
inflicting  injury  upon  such  person." 

The  court  simply  and  correctly  Informed 
the  Jnry  that  it  was  the  duty  of  the  motor- 
man  to  use  ordinary  care  to  know  the  condi- 
tion of  the  track,  and  to  avoid  Inflicting  In- 
Jury  to  a  person  In  a  dangerous  position. 
The  Jury  could  not  have  been  misled  by  this 
instruction  when  read  in  connection  with 
the  twenty-third  instruction,  which  was  glvoi 
to  the  Jury  at  the  request  of  api>ellant,  where 
the  Jury  was  Informed  that,  when  the  motor- 
man  saw  a  person  driving  toward  the  trade, 
he  had  a  right  to  presume  that  such  person 
would  not  drive  upon  the  track  and  into  a 
place  of  danger  until  it  became  apparent  to 
the  motorman  "that  such  person  Is  about 
to  or  will. drive  upon,  or  In  close  proximity 
to  the  car ;  then,  It  Is  the  duty  of  the  motor- 
man  to  slow  up  or  stop  his  car,  if  it  is  pos- 
sible in  the  exercise  of  ordinary  care,  and 
prevent  a  collision." 

This  instruction  is  in  harmony  with  the 
holding  at  this  court  In  Citizens'  Street  Ry. 
Go.  V.  Lowe,  12  Ind.  App.  47,  89  N.  B.  166. 
where  the  court  says: 

"When  the  motorman,  or  those  In  charge  of 
the  car,  see  the  frightened  horse  and  the  vehicle 
to  which  he  is  attached  in  front  of  such  car  on 
the  same  track,  and  that  the  occupants  of  the 
conveyance  are  in  apparent  peril,  due  care  re- 
quires that  the  car  be  stopped  if  it  is  possible  to 
do  so.  In  such  a  case,  it  is  required  of  those 
in  charge  of  the  motor  to  slacken  the  spoei,  and 
if  necessary,  to  avoid  injury,  to  stop  the  car  en- 
tirely." 

There  1b  no  dlf^nte  or  conflict  In  tm  evi- 
dence In  so  tar  as  showing  that  the  appellee 
was  In  a  position  of  peril  Just  before  he  was 
struck  by  appellant's  car.  The  motorman 
admits  that,  when  he  first  saw  appellee,  the 
car  was  from  300  to  400  feet  away  from  the 
crossing,  and  that  he  at  that  time  saw  the 
appellee  whipping  Ills  horses  In  an  ^ort  to 
get  across  the  tracks,  at  which  time  he  says 
appellee  was  about  86  feet  from  the  track. 
He  therefore  knew  the  pexil  of  appellee. 
There  was  no  error  In  the.  court  assuming 
that  appellee  was  in  a  dangerous  ixwltion. 

RBMZ,  J..  cmcuB  in  the  dlssoitlng  opin- 
ion. 
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OLKVE3LAND,   C,  C.  4  ST.  h.  BY.  00.  ▼. 
LOCKE.    (No.  9856.) 

(Appellate  Conrt  ot  Indiana,  Division  No.  2. 
June  27,  1919.) 

1.  Pleadino  €=3237(6)— Amendment  to  C!os- 
roBM  TO  Evidence. 

That  issues  are  changed  by  amendment  of 
the  complaint  to  conform  to  the  evidence  is  no 
reason  why  the  amendment  should  not  be  made. 

2.  CoNtmuAHOE  «=s»14(2)— Geounds— Amend- 

UENT  or  PliEADINOB. 
In  action  against  railroad  for  personal  in- 
juries to  passenger  from  derailment,  where  the 
complaint  alleged  that  the  cars  were  defective 
in  particalars  unknown  to  plaintitC,  making  them 
liable  to  derailment,  an  amendment,  alleging 
tha't  one  car  was  of  unusual  height  and  size 
and  stiff  and  new^  and  because  of  its  construc- 
tion and  size  liable  to  derailment,  did  not  bring 
in  a  new  charge  of  negligence,  but  whs  in  fact 
wholly  unnecessary,  serving  only  to  make  the 
allegation  of  the  complaint  more  specific;  and 
it  was  tiierefore  not  error  to  overrule  motion  for 
continuance  on  account  of  the  amendment. 

8.  Appeai,  awd  Ekrob  «=»10!6O(4)— Tbial  *=» 
114  —  MiBCONDtJCT  or  CoDNSEi.  —  Habmless 
Ebbob. 
In  personal  injury  case,  counsel's  argument, 
not  to  give  plaintiff  a  low  verdict,  less  than  he 
was  entitled  to,  with  the  idea  defendant  com- 
pany would  not  appeal,  as  the  case  would  be 
appealed  anyhow,  whatever  the  verdict  might 
be,  to  which  statement  the  court,  in  the  jury's 
presence,  overruled  objections,  stating  the  argu- 
ment was  proper,  was  error;  but  nnce  appel- 
lant, although  specifying  in  motion  for  new  trial 
that  the  damages  were  excessive,  failed  to  pre- 
sent the  question,  thereby  indicating  it  had  no 
objection  to  the  amount,  counsel's  argument  was 
harmless. 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty; Fred  O.  Cause,  Judge. 

Action  by  Leslie  B.  Locke  against  tbe 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Hallway  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Frank  L.  Littleton,  of  Indianapolis,  Fork- 
ner  &  Forkner,  of  New  Castle,  and  Jobn  L. 
Kupe,  of  Blclunond,  tor  appellant.  , 

A.  B.  Feemster,  of  Cambridge  City,  and 
John  F.  Bobbins,  of  Indianapolis,  for  ap- 
pellee. 

McMAHAN,  J.  This  Is  an  action  by  ap- 
pellee against  appellant  to  recover  for  per- 
sonal Injuries  sustained  by  appellee  while 
lie  was  a  passenger  upon  one  of  appellant's 
trains.  The  complaint  was  in  two  para- 
graphs. The  first  of  these,  after  alleging 
that  appellant  owned  and  operated  a  line  of 
railroad  for  the  purpose  of  carrying  pas- 
sengers and  freight,  and  that  appellee  be- 
came a  passenger  upon  one  of  appellant's 
trains,  alleged  that  while  he  was  being  car- 


ried as  such  passenger  by  appellant  the  car 
In  wblcb  he  was  riding  became  derailed,  and 
that  by  reason  thereof  be  was  injured.  It 
Is  charged  and  alleged  that  tbe  portion  of 
the  track  where  the  derailment  occurred 
was  defective;  that  the  ties  were  rotten 
and  unfit  for  use;  that  the  rails  were  im- 
properly laid  and  Insecurely  fastened  to  tbe 
ties,  so  that  the  raUs  were  liable  to  aptead 
and  be  pushed  from  thdr  proper  place  and 
thereby  permit  the  train  to  be  thrown  from 
the  track;  that  appellant  negligently  ran 
and  operated  said  train  along  and  over  said 
defective  and  unsafe  portion  of  said  track 
at  a  high  and  dangerous  rate  of  speed,  and 
that  by  reason  of  said  defective  and  unsafe 
condition  of  the  track  and  tbe  operation  of 
said  train  at  said  high  rate  of  speed  tbe 
car  In  which  appellee  was  riding  was  de- 
railed; and  that  appellee  was  thereby  In- 
Jured,  without  fault  or .  negligence  on  bis 
part 

The  second  paragraph  of  complaint,  be- 
fore being  amended  as  hereinafter  stated, 
was  about  tbe  same  as  the  first,  save  that 
the  negligence  charged  In  tbls  paragraph 
was,  In  substance,  that  the  track  was  Im- 
properly and  Insecurely  placed,  laid,  and 
constructed,  was  defective  and  unfit  for  use 
In  respects  which  plaintiff  was  unable  to 
specify.  That  the  engine  and  cars  were  de- 
fective and  Insufficient  In  certain  req>eets 
to  plaintiff  unknown  so  he  could  not  more 
fully  specify,  and'  by  reason  thereof  were 
unfit  to  be  run  and  operated  over  such  de- 
fective track  at  even  a  moderate  rate  of 
speed,  because  such  train  was  liable  at  all 
times  to  be  derailed,  and  that  tbe  defend- 
ant ran  its  train  at  a  dangerous  rate  of 
speed,  and  by  reason  of  such  defective  con- 
dition of  the  track  and  of  the  engine  and 
cars  tbe  cars  were  thereby  derailed,  and  the 
plaintiff  Injured. 

Demurrers  for  want  of  facts  were  filed- 
and  overruled  as  to  each  of  these  para- 
graphs. An  answer  of  general  denial  belne 
filed,  tbe  cause  was  submitted  to  a  Jury  for 
trial.  After  appellee  had  Introduced  all  his 
evidence,  the  appellant's  witnesses  bad  tes- 
tified that  where  the  derailment  occurred 
the  ties  and  track  were  In  good  condition; 
that  the  first  car  derailed  was  a  car  Immedi- 
ately in  front  of  the  caboose  In  which  ap- 
pellee was  riding  (tbe  train 'being  a  freight 
train);  that  this  car  was  a  large,  new  au- 
tomobile car,  and  empty,  not  belonging  t» 
appellant  but  being  transported  by  it  to  be 
loaded  at  a  station  on  appellant's  line;  that 
this  car  was  la  good  condition,  but,  belng^ 
new,  was  stiff  and  liable  to  be  derailed  !lii 
going  around  a  curve. 

After  all  the  evidence  had  been  thus  in- 
troduced as  to  the  cause,  of  tbe  accident,  ap- 
pellee asked  leave  to  amend  his  complaint 
by    inserting    therein    that    the    track   was 
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"rough  and  nneven,"  and  "that  one  of  the 
cars  of  aald  train  was  of  great  and  unusual 
height  and  size,  and  was  stiff  and  new, 
«nd  Was  of  siKdi  copstructlon,  proportions, 
and  dimensions  as  that  when  being  run  over 
said  rough  and  uneven,  defective,  and  unfit 
portion  of  said  defendant's  track,  said  car 
was  at  all  times  liable  to  be  caused  thereby 
to  rock  and  sway  violently  from  side  to 
side  and  to  be  thereby  derailed,  and  was  by 
reason  thereof  unfit  for  use  In  said  train," 
and  also  by  alleging  that  said  accident  and 
Injury  to  appellee  were  caused  by  reason  of 
said  hel^t,  size,  construction,  proportions, 
-dimensions,   and   newness   and   stiftnesa   of 

-  said  one  car  of  said  train  as  aforesaid. 
The  court,  over  the' objection  and  exceih 
tloa  of  appellant,  permitted  the  amendments 
to  be  made  for  the  purpose  of  making  the 
complaint  conform  to  the  evidence  given  in 
the  cause.  An  amended  second  paragraph 
of  complaint  was  then  filed,  and  appellant 
filed  its  verified  motion  for  a  continuance 
on  the  ground  of  surprise,  and  stating  that, 
U  a  continuance  was  granted,  it  could  and 
would  produce  evidence  that  it  was  not  neg- 
ligence to  run  said  car  in  said  train.  This 
motion  was  overruled,  and  appellant  filed  a 
motion  to  strike  out  said  amendments,  which 
was  also  overruled,  as  was  a  demurrer  for 
want  of  facts,  an  exception  being  saved  by 
appellant  to  each  adverse  ruling.  A.  gen- 
«ral  denial  was  filed  to  the  amended  sec- 
ond paragraph  of  complaint,  and  the  trial 
proceeded,  resulting  In  a  verdict  and  Judg- 
ment against  appellant 

AppeUant  filed  a  motion  for  a  new  trial, 
the  reasons  therefor  being  that  the  verdict 
la  not  sustained  by  sufficient  evidence;  that 
It  is  contrary  to  law;  that  the  damages 
awarded  were  excessive;  that  there  was  ir- 
regularity on  the  part  of  the  court  in  al- 
lowing appellee  to  amend  (the  second  para- 
graph of  complaint;  the  overruling  of  the 
motion  for  a  continuance;  misconduct  of 
counsel;  errors  in  giving  and  refusing  to 
give  Instructions;  and  errors  in  the  admls- 
aion.  and  refusal  to  admit  evidence. 

The  errors  assigned  In  this  court  and  not 
waived  are  that  the  court  erred  in  permit- 
ting appellee  to  amend  his  complaint,  in 
overruling  the   motion   for   a   continuance, 

'  and  In  the  overruling  of  the  motion  for  a 
new  trial. 

[1,Z]  Appellant  contends  that  the  court 
erred  in  permitting  appellee  to  amend  his 
complaint  to  correspond  with  the  evidence 
which  had  been  introduced  for  the  reason 
that  such  amendment  changed  the  Issues  by 
bringing  in  a  new  charge  of  negligence.  We 
do  not  understand  that  the  fact  that  the 
issues  were  changed  by  the  amendment  Is  a 
reason  why  the  amendment  should  not  be 
made.  If  the  issues  were  not  changed,  there 
would  be  no  reason  for  making  the  amend- 
ment. Indeed,  we  are  of  the  opinion  that 
the  amendment  was  wholly  unnecessary,  and 


that  Its  only  effect  was  to  make  the  allega- 
tions of  the  second  paragraph  of  complaint 
more  specific.  It  will  be  observed  that  the 
said  second  paragraph  before  being  amend- 
ed alleged  that  the  track  was — 

"improperly  and  insecurely  placed,  laid,  and 
constructed,  and  defective,  unsafe,  and  unfit 
for  use  in  certain  respects  not  more  definitely 
known  to  the  plaintiff,  and  which  for  this  reason 
cannot  be  more  fully  specified  and  set  forth: 
that  the  engine  and  cars  of  said  train  in  which 
plaintiff  was  so  riding  were  at  that  time  defec- 
tive and  insufficient  in  certain  respects  and  par- 
ticulars to  the  plaintiff  unknown,  and  which,  for 
that  reason,  cannot  be  more  fully  specified  and 
set  forth  herein,  and  that  the  same  by  reason 
thereof  were  unfit  to  be  run  and  operated  over 
and  along  said  defective  portion  of  defendant's 
said  track;  that  by  reason  of  said  defective 
and  unfit  condition  of  said  engine  and  cars  the 
plaintiff  alleges  that  it  was  dangerous  to  run 
and  operate  said  train  rapidly,  or  even  at  a 
moderate  rate  of  speed  along  and  over  said  de- 
fective portion  of  said  track,  for  that,  as  this 
plaintiff  alleges,  said  train  was  liable  at  all 
times  by  reason  thereof,  when  being  so  run  and 
operated,  to  be  caused  thereby  to  be  derailed 
and  thrown  from  said  track,  to  the  injury  and 
damage  of  persons  riding  thereon." 

There  was  no  error  In  overruling  the  mo- 
tion for  a  continuance,  as  all  of  the  evl* 
dence  could  have  been  introduced  under  the 
all^atloDS  In  the  complaint  prior  to  the 
amendment,  and  a  recovery  had  thereon, 
without  the  amendments  having  been  made. 

The  first,  second,  and  third  specifications 
In  appellant's  motion  for  a  new  trial  also 
rdate  to  the  action  of  the  court  in  permit- 
ting appellee  to  amend  the  second  para- 
graph of  complaint,  and  in  overruling  appel- 
lant's motion  for  a  continuance.  Having- 
already  decided  tliat  the  court  committed 
no  error  in  regard  to  these  matters,  we  need 
give  them  no  further  consideration. 

[3]  The  next  contention  is  that  appellee's 
attorney  was  guilty  of  misconduct  while 
making  the  closing  argument  to  the  Jury. 
It  appears  that  during  the  course  of  his 
argument  the  attorney  for  appellee  said  to 
the  jury,  "Gentlemen,  I  don't  want  to  get 
into  your  heads  any  Idea  of  giving  this  man 
a  low  verdict,  less  than  he  is  entitled  to 
with  the  idea  that  this  company  wUI  not 
appeal,"  and  upon  objection  being  made  by 
api)ellant  to  the  statement,  ai^>eUee's  coun- 
sel repeated: 

"I  repeat,  I  don't  want  you  to  get  it  into  your 
heads  to  give  this  man  a  low  verdict,  less  than 
he  is  entitled  to,  with  the  idea  that  this  com- 
pany will  not  appeal.  This  case  will  be  appeal- 
ed anyhow,  whatever  your  verdict  may  be." 

Whereupon  appellant  objected  to  the  state- 
ments to  the  jury  as  misconduct  of  counsel, 
and  moved  to  withdraw  the  case  from  the 
jury  on  account  thereof,  whereupon  the 
court.  In  the  presence  of  the  jury,  said,  "The 
objections  and  motion  will  be  overruled;  I 
think  the  argument  is  Bxpper," — to  which 


Digitized  by 


Google 


816 


t23  NORTHEASTERN  REPORTER 


(Ind. 


ruling  and  action  of  the  court  aintellant  ao< 
cepted. 

These  remarks  of  counsel  were  improper, 
and  were  rendered  dotlbly  so  by  the  action 
of  the  trial  court  In  approving  them.  The 
tendency  of  such  statements,  and  doubtless 
the  purpose  In  making  them,  was  to  Induce 
the  Jury  to  return  a  verdict  for  a  larger 
amount  than  they  otherwise  would  do.  One 
of  the  specifications  in  the  motion  for  a 
new  trial  is  that  the  damages  awarded  are 
excessive,  but  appellant  has  wholly  failed  to 
present  that  question,  and  we  are  therefore 
Justified  In  assuming  that  the  damages  as- 
sessed are  not  excessive,  and  that  appellant 
has  no  objection  to  the  amount  of  the 
award.  That  being  true,  the  statements  of 
counsel  were  harmless.  We  do  not  want  to 
be  understood  as  approving  the  statements 
of  counsel,  or  as  holding  that  such  state- 
ments, when  deliberately  made,  as  they  were 
In  this  case,  and  approved  by  the  trial  court, 
do  not  constitute  such  misconduct  of  coun- 
sel as  to  be  reversible  error.  We  would  not 
hesitate  to  reverse  this  case  on  account  of 
such  misconduct  were  It  not  for  the  fact 
that  appellant  Is  seemingly  content  with  the 
amount  of  the  verdict.  There  are  other  re- 
marks of  counsel  which  appellant  contends 
amount  to  such  misconduct  as. to  be  reversi- 
ble error  but  we  think  otherwise.  As  to 
misconduct  of  counsel  see:  Carter  v.  Carter, 
101  Ind.  450;  School  Town  ▼.  Shaw,  100  Ind. 
268;  Rudolph  v.  Landwerlen,  02  Ind.  34; 
Holliday,  etc.,  Co.  v.  O'Donnell,  64  Ind.  App. 
85,  101  N.  B.  642;  P.  0.  0.  ft  St  U  Ry.  Co. 
V.  Campbell,  U6  IIL  App.  366,  359;  L.  H., 
etc.,  Ry.  Co.  V.  Morgan,  110  Ky.  740,  62  8. 
W.  736;  Mount  v.  Commonwealth,  120  Ky. 
888, 86  S.  W.  707,  27  Ky.  Law  Rep.  788;  Louis- 
ville, etc,  Ry.  Co.  V.  Pointer,  113  Ky.  952, 
69  S.  W.  1108,  24  Ky.  Law  Rep.  772;  Olfer- 
mann  v.  Railroad  Co.,  125  Mo.  408,  28  S.  W. 
742,  46  Am.  St.  Rep.  483;  Martin  v.  State, 
56  Am.  Rep.  812,  note ;  McDonald  v.  People, 
126  III  150,  18  N.  B.  817,  9  Am.  St  Rep.  547, 
note. 

Complaint  Is  made  relative  to  th6  refusal 
of  the  court  to  give  instructions  Nos.  2  and 
6,  requested  by  appellant  No.  2  related  to 
the  proof  required  before  a  recovery  could 
be  had  on  the  second  paragraph  of  com- 
plaint, and  was  not  applicable  to  such  para- 
graph after  the  same  was  amended.  No.  ^6 
Is  fully  covered  by  No.  16  given  by  the 
court 

Objection  Is  made  to  Instructions  Nos.  2, 
8,  5,  and  10  as  given.  In  that  the  court  un- 
duly emphasized  and  repeated  certain  rules 
of  law,  but  after  a  careful  consideration  of 
these  instructions,  we  do  not  find  them  open 
to  the  objection  urged  against  them. 

No.  6  Is  not  open  to  the  objection  urged. 
The  objection  to  No.  8  Is  that  it  was  error 
to  allow  the  amendment  to  be  made  to  the 


second  paragraph  of  complaint  and  that  it 
was  therefore  error  to  give  this  Instruction. 
We  hold  otherwise. 

Complaint  Is  made  concerning  certain 
parts  of  appellee's  testimony,  but  we  see  no 
particular  objection  to  the  same.  It  further 
appears  that  appellant  when  cross-examin- 
ing appellee's  wife,  elicited  the  same  facts 
from  her. 

We  have  examined  the  other  contentions 
relative  to  the  admission  and  exdusUm  ot 
evidence,  but  find  no  rev«»lble  erroi. 

Judgment  afitrmed. 


(76  Ind.  App.  any 

SPRINGER  et  al.  v.  JONES  et  aL» 
(No.  9655.) 

(Appellate  Court  of  Indiana,  Division  No.  2, 
June  26,  1919.) 

1.  Dahaokb    «=3l23   —  CONSTBUCnOR    COB- 
TBAOTS. 

On  breach  of  contract  to  famish  material 
and  construct  a  cottage  in  accordance  with 
plana  and  spedflcations  prepared,  the  measure 
of  damages  is  the  reasonable  cost  of  altering 
the  defective  parti  of  the  house  so  as  to  make 
them  conform  to  the  plana  and  specificationi, 
and  not  the  difference  between  the  valae  of  the 
house  as,  it  is  and  what  its  value  would  be  if 
constructed  according  to  the  plans  and  specifi- 
cations; the  defects  complained  of  being  a 
leaky  roof,  a  poor  cement  floor  in  the  basement, 
crooked  steps,  a  mantel  not  level,  etc 

2.  Apfbai.  and  Ebkob  •3>172(3)— OBjxonoNs 

Bem>w— NBCKSSrCT. 
Where  a  surety,  sued  npon  breadi  of  con- 
tract by  his  principal  to  construct  a  bouse  ac- 
cording to  plans  and  specifications,  has  made 
no  effort  whatever  in  the  trial  court  to  protect 
his  separate  interests,  he  will  not  be  permitted 
80  to  do  for  the  Srbt  time  on  appeal. 

Appeal  from  Circuit  Court,  Hamilton 
County;  Ernest  E.  Cloe,  Judge. 

Action  by  Larkin  Jones  and  others  against 
Clyde  E.  Springer  and  others.  Judgment  for 
plaintiffs,  a  new  trial  was  denied,  and  de- 
fendants appeal.    AfSrmed. 

Noble  H.  Wible,  of  Indianapolis,  and  Shirts  ' 
ft  Fertig,  of  Noblesville,  for  appellants. 

Charles  B.  Clarke  and  Walter  O.  Clarke^ 
both  of  Indianapolis,  for  appellees. 

DATJSMAN,  J.  This  action  was  Institut- 
ed by  appellees  against  appellants  to  recover 
damages  for  breach  of  contract  It  is  aver- 
red in  the  complaint  that  Springer  by  a  con- 
tract In  writing  agreed  to  furnish  the  mate- 
rial and  construct  a  cottage  for  Larkin  Jones 
and  his  wife.  In  accordance  with  certahi 
plans  and  specifications  prepared  by  an  archi- 
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tect;  that  to  secnre  the  faithful  performance 
of  the  contract  Springer  gave  a  bond  with 
Thomas  E.  Moon  as  surety;  that  Springer 
failed  and  refused  to  construct  the  cottage 
as  agreed;  and  that  in  various  respects  the 
constmctlon  was  not  In  accordance  with  the 
plans  and  specifications. 

Each  appellant  filed  answer  in  general  de- 
nial. Verdict  and  judgment  against  both 
appellants  fOr  |375.  The  only  alleged  error 
presented  is  the  overruUng  the  motion  for  a 
new  triaL 

There  are  but  two  qnestlons  for  onr  con- 
sideration :  (1)  Did  the  trial  court  adopt  an 
erroneous  theory  of  the  measure  of  damages? 
(2)  Did  the  court  err  in  rendering  Judgment 
against  the  surety? 

[t]  The  cause  was  tried  on  the  theory  that 
the  measure  of  damages  is  the  reasonable 
cost  of  altering  the  defective  parts  of  the 
house  so  as  to  make  them  conform  to  the 
plans  and  specifications.  Appellants  contend 
that  the  correct  measure  of  damages  is  the 
difference  between  the  value  of  the  house 
as  it  is  and  what  its  value  would  be  if  con- 
structed according  to  the  plans  and  specifica- 
tions. It  is  averred  In  the  complaint  that 
the  bouse  was  defective  in  that  the  roof  leak- 
ed, the  cement  floor  of  the  basement  was  of 
such  poor  quality  that  It  had  no  strength  and 
was  easily  broken,  the  steps  were  crooked, 
the  mantel  was  not  level,  etc.  Under  the 
facts  of  this  caqe,  the  court  did  not  err  as  to 
the  measure  of  damages.  6  Oyc.  62,  110;  9 
O.  J.  810.  See,  also,  McKlnney  v.  Springer, 
8  Ind.  60,  54  Am.  Dec.  470. 

[2]  The  undisputed  evidence  discloses  that, 
to  induce  the  appellees  to  pay  the  contract 
price,  Springer  promised  that  he  would  re- 
pair the  house.  Appellants  contend  that.  If 
Springer  is  liable  at  all,  his  liability  arises 
out  of  this  promise,  and  that  the  surety  on 
the  bond  is  in  no  manner  liable  on  the  new 
promise.  The  evidence  on  this  point  was 
competent  for  the  purpose  of  showing  that 
appellees  did  not  accept  the  house  as  being 
fully  and  properly  constructed,  and  it  may 
have  had  no  other  effect  In  view  of  all  the 
circumstances,  it  was  fpr  the  jury  to  deter- 
mine whether  that  promise  was  a  new  and 
independent  one,  or  whether  it  was  merely 
Springer's  assurance  that  he  would  complete 
the  house  according  to  the  terms  of  the  orig- 
inal contract,  if  appellees  would  liand  over  to 
him  the  money  which  they  desired  to  with- 
hold until  the  bouse  was  properly  construct- 
ed. But  If  It  were  possible  for  us  to  deter- 
mine from  the  record  that  the  verdict  rests 
upon  this  promise  rather  than  upon  the  writ- 
ten agreement,  even  then  we  could  not  reverse 
the  Judgment  as  to  Moon.  He  made  no  effort 
whatsoever  in  the  trial  court  to  protect  his 
separate  interests,  and  he  cannot  be  permit- 
ted to  do  so  for  the  first  time  on  appeal. 

We  perceive  no  reason  why  we  should  dis- 
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cuss  the  instructions  given  and  refused.    We 
liave  given  them  careful  consideration,  and  in 
our  opinion  there  Is  no  error  in  that  respect. 
Judgment  affirmed. 


(70  Ind.  App.  671) 
PRICE  V.  MITCHELL,    (No.  0926.) 

(Api>ellate'  Court  of  Indiana,  Division  No.  2. 
June  25,  1919.) 

1.  Appkal  and  Ebbob  «=»714(4)— Rkcobd  on 
Appeal  —  Admissions  ob  Stateiients  of 
cottnsei.. 

Admissions  or  statements  of  counsel  as  to 
matters  which  do  not  otherwise  appear  in  the 
record  will  not  t>e  considered  by  die  Appellate 
Court 

2.  EviDXNCB  «=s>371— Documents— Pboof  of 
Execution. 

In  an  action  for  possession  of  and  dam- 
ages for  detention  of  land,  where  defendant  re- 
lied upon  an  instrument  purporting  to  give  him 
the  right  of  occupancy,  rent  free,  but  no  plead- 
ing was  founded  thereon,  and  it  was  not  intro- 
duced in  evidence.  Bums'  Ann.  St  1914,  {  870, 
relating  to  proof  of  execution  of  instruments, 
did  not  apply. 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty ;  Ernest  B.  Cloe,  Judge. 

Action  by  Mary  B.  Mitchell  against  All>ert 
W.  Price.  Judgment  for  plaintiff,  a  new  trial 
was  denied,  and  defendant  appeals.    Affirmed. 

William  P.  Henderson  and  William  E.  Hen- 
derson, both  of  Indianapolis,  for  appellant 

Denny  &  Miller,  of  Indianapolis,  and  Shirts 
&  Fertig,  of  Noblesvllle,  for  appellee. 


NICHOLS,  P.  J.  This  was  an  action  com- 
menced in  the  Marion  superior  court,  and  on 
change  of  venue  tried  in  the  Hamilton  cir- 
cuit court,  for  the  possession  of,  and  dam- 
ages for  the  detention  of,  certain  real  estate 
described  In  the  complaint,  and  located  In 
Marlon  county,  Ind.  The  appellant  filed  an 
answer  In  general  denial  to  the  complaint 
and  the  cause  being  at  issue  was  submitted 
to  the  court. for  triaL  There  was  a  finding 
for  the  appeUee,  and  that  she  was  entitled  to 
the  immediate  possession  of  the  real  es^tte 
described  in  the  complaint  and  damages  for 
the  detention  thereof  In  the  sum  of  $264. 
After  a  motion  for  a  new  trial  which  was 
overruled,  appellant  prosecutes  tills  appeaL 

The  only  error  relied  upon  for  reversai  Is 
the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  errors 
there  assigned  can  only  be  presented  to  this 
court  by  a  bill,  or  bills,  of  exceptions.  The 
only  reference  to  such  an  instrument  is  found 
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in  the  following  lasgnage  taken  from  appel- 
lant's brief: 

"Subsequent  to  the  filing  of  said  bond,  appel- 
lant failed  to  file  his  transcript  and  Bill  of  ex- 
ceptions within  60  days  after  giving  said  bond." 

[11  While  the  appellant  makes  some  state- 
ments of  what  purports  to  be  evidence,  there 
Is  no  proper  showing  of  any  kind  whatever 
that  there  was  any  evidence  in  the  cause. 
Without  the  evidence  and  proceedings  at  the 
trial  the  case  must  be  affirmed.'  Notwlth- 
standlnK  this  condition  of  the  record  on  ap- 
peal, appellee's  attorneys,  four  in  number, 
with  an  appearance  of  magnanimity  that  is 
beyond  our  comprehension,  plainly  Inform  the 
court  that  "the  evidence  is  in  the  record," 
and  then  proceed  to  supplement  the  purported 
evidence  contained  in  appellant's  brief  with 
additional  statements  thereof.  It  is  a  gener- 
al rule  of  law  that  admissions  or  statements 
of  counsel,  as  to  matters  which' do  not  oth- 
erwise appear  in  the  record,  will  not  be  con- 
sidered by  the  Appellate  Court.  4  Corpus 
Juris,  B57.  Without  considering  the  applica- 
bility of  the  principle  to  the  case  at  bar,  we 
have  examined  the  purported  evidence  as 
presented  by  counsel,  both  for  appellant  and 
appellee,  and  conclude  tbaTt  It  is  sufficient 
to  sustain  the  finding  of  the  court  The  de- 
ciding Question  involved  is  as  to  the  right  of 
appellant  to  occupy  the  premises  Involved, 
and  free  of  rent,  which  he  undertook  to  es- 
tablish by  the  following  instrument. 

Exhibit  No.  8. 

I  agree  with  Mattie  Price  if  she  and  her  hus- 
band will  build  two  rooms  tor  me  so  I  will  be 
to  myself,  when  the  two  rooms  are  completed 
they  can  have  the  front  part  of  the  house,  with- 
out rent  as  long  as  I  live  if  they  will  help  me 
to  build  two  rooms  I  Will  pnt  in  one  hundred 
forty  dollars  and  Mattie  Price  and  her  husband 
to  furnish  the  balance  of  the  money. 
Witness  Mary  B.  Mitchell. 

Mattie  Price. 

A.  W.  Price. 

Lucy  Porter. 

Wm.  Cook. 

[2]  The  appellee  strenuously  insists  that 
she  did  not  sign  this  instrument,  and  that 
it  is  a  forgery,  and  so  testified,  as  she  had  a 
right  to  do.  No  pleading  was  fonndcH  upon 
it,  and  therefore  section  370, 'Burns'  R.  S. 
1914,  does  not  apply.  It  does  not  appear  by 
the  record  that  such  instrument  was  ever  in- 
troduced in  evidence.  The  trial  court  may 
have  refused  to  consider  it  upon  either  of 
these  grounds,  and  this  court  would  not  be 
Justified  in  disturbing  such  trial  court's  con- 
clusion. The  finding  of  the  court  is  sustain- 
ed by  sufficient  evidence.  There  are  no  rea- 
sons discussed  as  to  why  the  decision  of  the 
court  is  contrary  to  law,  nor  is  the  question 
of  excessive  damages  presented. 

The  judgment  is  affirmed. 


(71  Ind.  App.  O) 
HASKBLL  &  BARKER  GAR  OO.  y.  LOOEB- 
MANN  et  aL    (No.  9915.) 

(Appellate  Coort  of  Indiana,  Division  Na  1. 
June  27,  1919.) 

1.  Appeal  and  Ebbob  «=»1039(8)— Motion 
TO  Make  (Complaint  Specific  —  Injuries 
TO  Servant— Habuless  Ebbos. 

Where  each  paragraph  of  an  injnred  serr- 
ant's  complaint,  when  considered  as  an  entirety, 
so  definitely  pleaded  the  facts  constitating  de- 
fendant employer's  negligence  that  the  predae 
nature  of  the  charge  could  -«ot  be  misunder- 
stood, there  was  no  reversible  error  in  over- 
ruling  the  employer's  motion  to  make  the  com- 
plaint more  specific     , 

2.  Mabtxb  and  Sextant  «=9269(4)  —  Imv- 
bucs  to  Sebtant  —  StnnGixROT  or  C^u- 

FLAINT. 
A  complaint,  under  Employers'  Liability 
Act,  for  the  deatli  of  a  factory  hand  struck  by 
a  piece  of  timber  thrown  from  a  cutting  ma- 
chine negligently  operated  by  other  employ^ 
without  fastening  the  timber  with  set  screwi 
provided,  held  sufficient  to  qj:ate  a  good  cans* 
of  action. 

3.  Death     «=sii— Wbongfoi.    Act— Rxoov- 

BBT  AT  COHKON   LAW— StATTJTB. 

At  common  law  there  could  be  no  recovery 
for  death  by  wrongful  act,  but  Bums'  Ann.  St 
1914,  {  286,  authorizes  such  an  action. 

4.  Death  4=925— Death  bt  Wbohofci.  Aor 
— Reu:a8e  fbok  Decedent. 

An  action  by  a  personal  representative  un- 
der Bums'  Ann.  St  1914,  {  285,  for  the  wrong- 
ful death  of  his  decedent,  will  be  barred  if 
such  decedent  in  his  lifetime  made  a  valid  set- 
tlement for  the  injuries  which  resulted  in  hia 
death. 

5.  Insane  Pebsonb  «=»73  —  Vauditt  of 
OoNTBACT— Absence  or  Judioiai.  DnnBia- 
nation. 

A  contract  of  settlement  for  personal  in- 
juries made  by  an  employer  with  hia  Bcrvant 
of  unsound  mind,  who  has  not  been  jndidany 
■o  determined,  is  voidable  only. 

6.  Death  ®=>31(^  —  Actions  —  Settle- 
ment BT  INJUBED  Insane  Pebson— Peb- 
SONAL  Refbesentative's  Rioht  to  Scb. 

Where  an  injured  servant  when  he  settled 
with  his  employer  was  of  unsound  mind,  at  the 
time  of  his  death  he  had  a  right  of  action  for. 
his  injuries  through  his  guardian  on  account 
of  the  voidability  of  the  settlement,  and  after 
his  death  his  legal  representative  could  prose- 
cute an  action  under  Burns'  Ann.  St  1914,  | 
285. 

7.  Tendeb  ^=»6  —  Administbatob'b  Right 
ON  Disaffibmance  of  Contbact. 

A  valid  tender  may  be  made  by  an  adminis- 
trator of  a  decedent's  estate  if  necessary  to  dis- 
afiirm  a  contract  made  with  decedent  in  his 
lifetime. 
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&  Death  «=»25  —  DiaAiriBicANOB  or  Set- 

IXEICENT   BT   DBCXDBNT— TENDBB. 

It  will  be  presumed,  in  the  absence  of  con- 
trary ihowing,  that  an  administratrix  making 
a  tender  on  disaffirming  a  settlement  of  inju- 
ries to  a  deceased  employ^  acted  in  compliance 
with  an  order  of  the  court,  and  if  without  an  or- 
der that  as  the  legal  representative  in  the  settle- 
ment of  the  estate  she  has  given  sufficient  bond 
to  protect  the  estate's  interest,  the  employer 
in  no  event  being  in  a  position  to  complahi. 

9.  Btidbroe   «s»128(11)  —  Death  or  Sbbt- 

ANT. 

In  an  action  under  the  Employers'  Liability 
Act  of  19U  and  the  wrongful  death  statute 
(Bums'  Ann.  St  1914,  {  285),  for  injuricv  and 
death  of  a  servant,  testimony  of  one  of  the  em- 
ployer's two  servants  who  bad  charge  of  the 
machine  which  injured  decedent,  detailing  a 
conversation  between  himself  and  his  coemployS 
and  assistant,  after  the  accident,  was  not  part 
of  the  res  gestn  and  was  inadmissible. 

10.  Tbiai.    «=3260(1)— Habhucbs   Ebbob— Rb- 
rDBAi.  or  Instbdctiorb. 

The  refusal  of  requested  instructions  fairly 
covered  by  other  instructions^  given  by  the  court 
on  its  own  motion  was  not  reversible  error. 

Appeal  from  Circuit  Court,  La  Porte  Coun- 
ty; James  F.  Oallaher,  Judge. 

Action  by  Bmma  Logeimann,  administra- 
trix, and  others,  against  the  Haskell  &  Bar- 
ker Car  Company.  From  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed,  with  iu- 
Btmctions  to  grant  new  trial 

Wm.  A.  McVey  and  Howard  B.  McLane, 
both  of  La  Porte,  and  Jeremiah  B.  Collins 
and  Comellng  R.  Collins,  both  of  Michigan 
City,  for  appellant 

Andrew  J.  Hickey  and  Norman  P.  Wolfe, 
both  of  La  Porte,  and  Robert  H.  Moore,  of 
Michigan  City,  for  appellees. 

RBMT,  J.  This  is  an  action  for  damages 
for  the  death  of  appellee's  decedent  caused 
by  the  alleged  negligence  of  appellant 
company,  and  is  brought  under  the  Employ- 
ers' LiAbiUty  Act  of  19U  (Laws  1911,  c.  88). 
The  complaint  is  in  two  paragraphs.  The 
allegations  of  the  first  paragraph,  in  so  far 
as  is  necessary  to  a  proper  determination  of 
the  questions  raised  in  reference  thereto,  are, 
in  substance  as  follows:  On  June  8,  1913, 
platntiffs  decedent,  John  Logermann,  was  In 
the  employ  of  defendant  company,  a  corpora- 
tion. In  its  freight  car  factory  as  a  laborer; 
that,  at  the  time,  defendant  bad  in  its  em- 
ploy in  its  said  factory  about  3,000  men ;  that 
located  in  Its  said  factory  building  was  a 
machine  used  for  cutting  tenons  in  pieces  of 
wood  to  be  used  for  rafters  In  making  roofs 
for  cars ;  that  attached  to  said  machine  were 
revolving  knives  which  cut  such  tenons ;  that 
said  knives  were  turned  by  electric  power, 
and  could  be,  and  were,  raised  and  lowered 


t^  the  operator  of  the  machine  as  It  t>ecame 
necessary  in  doing  the  work;  that  said 
knives  when  in  motion  moved  with  sucb 
great  force  that  pieces  of  timber  which  were 
being  cut  by  the  revolving  knives  had  to  be 
placed  Into  the  madiine  and  fastened  with 
set  screws  to  prevent  them  from  being 
caught  and  thrown  from  the  machine  by  the 
movement  of  the  revolving  knives;  that  it 
was  the  duty  of  defendant's  employ^  oper- 
ating the  machine  so  to  fasten  the  pieces  of 
timber ;  that  at  said  time  plaintifTs  decedent 
was  in  the  course  of  his  employment,  and 
pursuant  to  immediate  orders  of  the  foreman 
of  defendant  company  to  whose  orders  he 
was  bound  to  conform,  and  did  conform,  car- 
rying boards  to  said  machine,  there  to  ■  be 
worked  up;  that  while  he  was  so  carrying 
said  boards,  and  without  any  fault  or  negli- 
gence on  his  part,  a  piece  of  timber  was 
caught  by  the  revolving  knives  and  thrown 
with  great  force  against  said  decedent,  strik- 
ing him  between  the  hips  and  shoulders  and 
severely  injuring  him,  ^  because  and  as  a 
result  of  the  negligence  of  defendant's  em- 
ployes who  in  the  line  of  their  employment 
had  charge  of  and  were  operating  said  ma- 
chine, in  this,  that  they  had  negligently 
sought  to  cut  tenons  In  the  piece  of  timber 
without  first  securely  fastening  the  same 
with  the  setscrews  provided  for  that  pur- 
pose; that  as  a  result  of  his  injuries  the 
nervous  system  of  plaintiff's  decedent  was 
completely  shattered,  his  spine  injured,  his 
mind  affected,  etc.,  resulting  in  his  death; 
that  decedent  left  surviving  him  his  widow 
and  four  children.  The  second  paragraph 
is  identical  with  the  first,  excepting  that  the 
second  paragraph  charges  that,  through  the 
negligence  of  defendant's  said  employes  who 
were  operatllng  the  machine,  a  large  pile  of 
wood  was  permitted  to  accumulate  around 
the  machine,  thus  preventing  the  said  set- 
screws,  which,  as  aforesaid,  were  provided 
to  bold  said  pieces  of  timber  In  place,  from 
serving  the  purpose  for  which  they  were  In- 
tended, and  as  a  result  the  piece  of  timber 
was  not  securely  fastened,  was  caught  by 
the  revolving  knives,  and  thrown  with  great 
force,  etc. 

[1]  The  first  error  assigned  and  presented 
by  appellant  is  that  the  court  erred  in  over- 
ruling appellant's  motion  to  make  each  para- 
graph of  the  complaint  more  specific.  When 
each  paragraph  Is  read  as  an  entirety,  It  la 
clear  that  the  facts  constituting  appellant's 
negligence  are  so  definitely  pleaded  In  each 
paragraph  that  the  precise  nature  of  the 
charge  cannot  be  misunderstood.  There  was 
no  reversible  error  in  overruling  appellant's 
motion  to  make  the  complaint  more  specific 
Jackson  Hill  Coal  &  Coke  Co.  v.  Van  Henten- 
ryck,  120  N.  SI  864;  Federal  Casualty  Co. 
v.  Chatman,  121  N.  E.  296;  Board  t.  State 
ex  rel.,  179  Ind.  644,  102  N.  E.  97. 


As^For  other  cues  see  same  topic  and  KET-NUHBBIR  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


«20 


12S  N0R.THBA.STE3BN  REPOBTEB 


Rna. 


[2]  Tt  la  urged  tliat  neither  paragraph  of 
complaint  states  facts  sufficient  to  state  a 
cause  of  action,  «nd,  in  its  memorandum 
filed,  Appellant  set  forth  many  reasons  there- 
for. Under  the  rule  laid  down  in  the  case 
of  Domestic  Block  Coal  Co.  v.  De  Armey,  179 
Ind.  592,  100  N.  E.  675,  102  N.  B.  99,  and 
which  has  since  been  followed  by  the  courts 
of  appeal  in  this  state,  we  are  of  the  opinion 
that  each  paragraph  of  complaint  stated 
a  good  cause  of  action.  Each  paragraph  was 
sufficient  to  apprise  a  person  of  ordinary 
understanding  of  what  he  would  be  required 
to  meet  Kahle  v.  Crown  Oil  Co.,  180  Ind. 
131,  100  N.  B.  681 ;  Shirley  Hill  Coal  Co.  v. 
Moore,  181  Ind.  613,  103  N.  E.  802;  Inland 
Steele  Co.  t.  Gillespie,  181  Ind.  633,  104  N. 
B.  76. 

[3-8]  In  addition  to  its  answer  in  denial, 
appellant  company  filed  two  affirmative  an- 
swers, each  setting  forth  that  appellee's  de- 
cedent in  his  lifetime  had.  In  consideration 
of  $10  paid  to  him  1^  appellant,  released 
appellant  company  from  all  claims  growing 
out  of  his  Injuries  which  in  the  complaint  it 
Is  alleged  caused  his  death.  To  these  affirm- 
atlye  answers,  appellee  filed  a  reply  in  de- 
nial; also,  what  is  denominated  her  amend- 
ed second  paragraph  of  reply,  alleging  that, 
at  the  time  her  decedent  executed  said  re- 
lease and  made  settlement  of  his  claim,  he 
was,  and  at  all  times  thereafter  nntU  his 
death  continued  to  be,  a  person  of  unsound 
mind  and  Incapable  of  transacting  ordinary 
business  affairs;  and  that  after  her  appoint- 
ment as  administratrix  of  the  estate  of  said 
decedent,  and  immediately  upon  learning  of 
said  pretended  contract,  she  as  such  adminis- 
tratrix, on  December  9,  1915,  on  behalf  of 
said  estate  notified  appellant  coinpany  of  the 
disaffirmance  of  said  contract  and  release, 
and  tendered  to  appellant  $10 'in  gold,  the 
total  aihount  alleged  in  appellant's  said  reply 
to  haye  been  received  by  her  decedent  A 
demurrer  to  this  reply  for  want  of  sufficient 
facts  was  overruled,  and  this  action  of  the 
court  Is  assigned  as  error.  Appellant  con- 
tends that  the  demurrer  to  said  reply  should 
have  been  sustained:  (1)  Because  the  plead- 
ing shows  that  decedent  in  his  lifetime  had 
settled  the  claim  growing  out  of  the  acci- 
dent, and  that  there  was  therefore  no  right 
of  action  and  no  warrant  in  law  or  in  fact  to 
make  said  tender ;  and  (2)  because  the  facts 
set  forth  in  the  reply  show  that  the  tender 
was  made  by  appellee  as  administratrix,  and 
hot  as  the  representative  of  the  dependents 
under  the  statute.  At  common  law  there 
could  be  no  recovery  for  death  by  wrongful 
act  The  statute  of  this  state  authorizing 
an  action  of  this  character  (section  285, 
Bums  1914)  is  as  follows: 

"When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
gonal representatiyes  of  the  former  may  main- 
tain an  action  therefor  against  the  latter  if  the 
former  might  have  maintained  an  action,  bad  he 


or  she  (as  the  case  may  be)  Hved,  against  tiie 
latter  for  an  injury  for  the  same  act  or  omis- 
sion. The  action  shall  be  commenced  within 
two  years.  The  damages  cannot  exceed  ten 
thousand  dollars ;  and  must  inure  to  the  exclu- 
sive benefit  of  the  widow,  or  widower  (as  the 
case  may  be),  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same  manner  aa 
personal  property  of  the  deceased." 

An  action  by  a  personal  representative  for 
the  wrongful  death  of  his  decedent  will  be 
barred,  if  such  decedent  in  his  lifetime  made 
a  valid  settlement  for  the  Injuries  which  re- 
sulted In  his  death.  Miller  v.  Kelly  Coal  Co., 
239  111.  626,  88  N.  B.  196,  ISOAm.  St  Rep. 
245 ;  Strode  v.  St  Louis  Transit  Co.,  197  Mo. 
616,  95  S.  W.  851,  7  Ann.  Cas.  1084.  See, 
also,  Hecht  t.  Ohio,  etc.,  E.  Co.,,  132  Ind.  507, 
32  N.  E.  302 ;  Goldlng  v.  Town  of  Knox,  56 
Ind.  App.  149,  104  N.  E.  978.  However,  such 
a  contract  of  settlement  made  with  a  person 
of  unsound  mind,  but  who  had  not  been  ju- 
dicially so  determined.  Is  voidable  only.  See 
Missouri,  etc.,  E.  Co.  v.  Brantley,  26  Tex. 
Clr.  App.  11,  62  S.  W.  94;  British  Columbia 
Co.  V.  Turner,  49  "Can.  S.  C.  470.  AppeUee's 
decedent,  therefore,  at  the  time  of  his  death, 
if  the  allegations  of  the  reply  are  true,  had  a 
right  of  action  which  through  a  guardian 
could  have  been  maintained.  It  follows  that 
after  decedent's  death  his  legal  representa- 
tive could  prosecute  an  action  under  the 
above  statute.  That  a  valid  tender  may  be 
made  by  an  a(^mInl8trator  of  a  decedent's  es- 
tate has  frequently  been  decided  by  the 
courts.  Sharp  v.  Garesche,  90  Mo.  App.  233, 
238.  If  it  was  necessary  to  disaffirm  the 
contract  made  with  decedent  in  his  lifetime, 
the  personal  representative  was  the  only  one 
who,  under  the  law,  could  have  made  the 
required  tender.  If  the  administratrix  took 
money  belonging  to  the  assets  of  the  estate, 
and  on  behalf  of  the  estate  made  the  tender, 
it  will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  she  acted  in  com- 
pliance of  an  order  of  the  court  However, 
If  she  had  made  the  tender  without  an  order 
of  the  court,  it  wUl  be  presumed  that^as  the 
legal  representative  in  the  settlement  of  said 
decedent's  estate  she  had  given  a  sufficeint 
bond  to  protect  the  estate's  Interests.  In  no 
event  Is  appellant  in  a  position  to  complain. 
It  could  make  no  difference  to  it  whether  the 
money  came  from  the  administratrix  as  trus- 
tee for  decedent's  widow  and  cJilldren,  or 
from  the  personal  estate. 

[9]  The  remaining  error  for  our  consider- 
ation is  the  court's  action  in  overruling  the 
motion  for  a  new  trial,  the  cause  having  been 
tried  by  a  Jury  resulting  In  a  verdict  for  ap- 
pellee in  the  sum  of  $3,000.  Chief  among 
the  reasons  urged  for  a  new  trial  is  the  al- 
leged error  of  the  court  in  admitting  certain 
evidence.  Witness  Werdln,  after  testifying 
that  he  was  one  of  the  two  employ^  of  ap- 
pellant who  had  charge  of  the  machine  de- 
scribed In  the  complaint  at  the  time  decedent 
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waa  alleged  to  hare  been  Injured,  web  j^eiv 
mitted,  over  appellant's  objection,  to  detail 
a  conrersatlon  between  himself  and  bis  co- 
employ^  who  was  at  the  time  assisting  in 
the  operation  of  the  machine,  which  conver- 
sation tended  to  prove  that  appellee's  dece- 
dent was  severely  injured,  and  also  tended  to 
prove  that  the  machine  was  operated  In  a 
negligent  manner.  The  conversation  admit- 
ted in  evidence  took  place  after  the  accident, 
and  was  not  a  part  of  the  res  gestse.  It  is 
argued  by  appellee's  counsel  that  since  the 
act  of  1911,  under  which  this  action  is 
brought,  made  the  employer  liable  for  the  in- 
Juries  caused  by  the  negligence  of  the  wit- 
ness and  his  coemploy4  with  whom  the  con- 
versation was  had,  therefore  the  statements 
by  them  were  competent.  Such  is  not  the 
law.  The  conversations  or  declarations  of 
employes  which  were  not  a  part  of  the  res 
gestffi  are  not  competent  evidence,  and  the 
admission  of  the  testimony  complained  of 
was  reversible  error. 

[10]  Error  is  predicated  upon  the  refusal 
of  the  court  to  give  certain  instructions  ten- 
dered by  appellant  The  Instructions  ten- 
dered which  were  competent  were  fairly 
-covered  by  other  Instructions  given  by  the 
court  on  its  own  motion.  There  was  no  re- 
versible error  in  the  court's  refusal  to  give 
the  Instructions  or  any  of  them. 

Other  alleged  oror^  are  presented;  but, 
since  the  cause  must  be  reversed,  it  is  not 
necessary  to  consider  them.  We  have  care- 
fully examined  the  evidence,  and  from  such 
examination  we  cannot  say  that  the  correct 
result  was  reached,  and  that  the  admission 
•of  the  testimony  above  referred  to  was  harm- 


Judgment  reversed,  with  Instructions  to 
grant  a  new  trlaL 


(70  Ind.  App.  62S) 

BREHM  ▼.  HENNINOS.    (No.  9^0.) 

(Appellate  Oourt  of  Indiana,  Division  No.  2. 
Jnne  24,  1919.) 

1.  New  Tbiai.  <9=>116(3)— Monow— Timb  iob 
Ftling. 

Where  verdict  wag  returned  April  22d  and 
motion  for  venire  de  novT)  which  was  filed  May 
2d  was  overruled  June  6th,  motion  for  new 
trial  filed  Jnne  27th  was  not  filed  within  the 
time  fixed  by  statute,  and  there  was  no  error 
in  overrnling  the  motion. 

2.  Apmal  akd  Bbbob  «=»761— BKiEra— Psop- 

OSITIONS. 

Propositions  in  an  appellant's  brief  under 
the  heading  'Toints  and  Authorities,"  where 
so  worded  and  grouped  that  court  can  readily 
nnderstand  that  they  relate  to  asBignment  of 
errors  relative  to  overruling  of  motion  for  a 
venire  de  novo,  keld  sufficient  to  require  Ap- 
pellate Court  to  pass  on  question. 


HKHNXNGS  821 

N.B:) 

8.  COTTBTS    $=3l07  —  BbOAS    AlfS    SWKKPINO 

Language  in  Opinion— LimiTATiONS. 
A   broad   and    sweeping   statement  of   the 
court  should  be  considered  in  the  light  of  the 
record  then  under  consideration. 

4.  CouBTs  €=»92  — Stabk  Decisis— Question 
Not  Detkrmined. 
An  opinion  cannot  be  held  to  be  authority 
on  a  question  wliich  it  expressly  states  tliat  it 
does  not  decide. 

6.  Tbial  <3=>341— Vknibb  Ds  Novo— Incoh- 
PUCTS  Tebdict. 
Where  jury  by  general  verdict  failed  to  find 
upon  all  the  issues,  the  motion  for  a  venire  de 
novo  should  liave  been  sustained. 

Api)eal  from  Sux>erior  Court,  Madison  Cofoi- 
ty ;   Wlllla  S.  ElUs,  Judge. 

Action  by  Philip  Brehm  against  Joseph  EL 
Hennlngs.  Verdict  for  plalntift  for  a  nom- 
inal amount,  motions  for  a  venire  de  novo 
and  for  new  trial  overruled,  and  plaintiff 
appeals.    Reversed,  with  directions. 

Il'rank  P.  Foster  and  Byron  McMahan,  both 
of  Anderson,  for  appellant 

PhllUp  B.  CNelU,  of  Anderson,  and  Fred- 
erlck.  Van  Nuys,  of  Indianapolis,  for  appellee. 

McMAHAN,  J.  The  appellant  brought  this 
action  against  the  appellee  to  recover  dam- 
ages for  an  alleged  breach  of  contract  In . 
falling  to  restore  leased  property  at  the  ex- 
piration of  the  lease  to  the  condition  it  was 
in  at  the  time  the  lease  was  executed,  and 
for  a  wrongful  holding  of  the  leased  premises 
beyond  the  time  for  which  they  were  leased. 

The  complaint  was  In  four  paragraplis. 
The  first  and  second  paragraphs  sought  to 
recover  damages  for  the  failure  to  restore 
the  property  to  the  condition  it  was  in  when 
the  lease  was  executed,  and  the  third  and 
fourth  paragraphs  were  for  damages  for 
holding  over  after  the  expiration  of  the  lease. 
An  answer  of  general  denial  being  filed,  the 
cause  was  tried  by  a  jury,  and  a  general 
verdict  was  returned,  which,  omitting  the 
caption  and  signature,  was  as  follows: 

"We,  the  jury,  find  for  the  plaintiff  upon  the 
first  paragraph  of  complaint  and  assess  his 
damages  at  $1.00." 

This  verdict  was  returned  April  22d,  and 
on  May  2d  appellant  filed  a  motion  for  a 
venire  de  novo  on  the  ground  that  the  ver- 
dict was  Incomplete,  and  that  no  verdict  was 
returned  as  to  the  second,  third,  and  fourth 
paragraphs  of  complaint.  This  motion  was 
overruled  June  6th,  and  on  June  27th  ap- 
pellant filed  a  motion  for  a  new  trial,  which 
was  also  overruled. 

The  errors  assigned  are  that  the  court 
erred:  (1)  In  overruling  the  motion  for  a 
venire  de  novo;  and  (2)  in  overruling  the 
motion  for  a  new  trial. 

[1]  There  was  no  error  in  overruling  the 
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motion  for  a'new  trial  as  It  was  not  filed 
within  the  time  fixed  by  statute. 

Apx>ellant  contends  that  bis  motion  for  a 
venire  de  novo  should  have  been  sustained 
because  the  Jury  found  only  upon  one  para- 
graph of  complaint  and  Ignored  the  other 
three  paragraphs. 

[2]  Appellee  insists  that  no  question  is 
presented  on  account  of  the  failure  9f  ap- 
pellant to  comply  with  the  rules  of  this  court 
In  the  preparation  of  his  brief.  The  first 
four  propositions  in. appellant's  brief  under 
the  heading  "Points  and  Authorities"  are  so 
worded  and  grouped  that  we  can. readily  un- 
derstand that  they  all  relate  to  the  assign- 
ment of  errors  relative  to  the  overruling  of 
thef  motion  for  a  venire  de  novo,  and  are 
sufilclent  to  require  us  to  pass  upon  that 
question. 

Appellee  also  insists  that  a  verdict  for  the 
plalntur  on  one  of  several  paragraphs  of 
complaint,  without  noticing  the  other  para- 
graphs, is  equivalent  to  a  finding  against  the 
plaintiff  on  such  other  paragraphs. 

There  is  some  confusion  among  the  deci- 
sions in  this  state  concerning  the  office  of 
a  venire  de  novo,  the  result  of  a  carele^ 
use  of  language  in  making  general  state- 
ments concerning  a  venire  de  novo  and  a 
failure  to  make  any  distinction  between  gen- 
eral and  special  verdicts. 

For  many  years  the  rule  of  the  common 
law,  as  stated  in  2  Tidd's  Prac.  992,  and  af- 
firmed and  followed  In  Bosseker  t.  Oramer, 
18  Ind.  44,  and  affirmed  in  many  later  cases, 
was  the  recognized  rule  in  this  state  relative 
to  the  office  of  a  venire  de  novo.  The  rule, 
as  there  stated.  Is  this: 

"A  venire  de  novo  is  granted  when  the  ver- 
dict, whether  general  or  special.  Is  imperfect  by 
reason  of  some  uncertainty  or  ambigaity,  or 
by  finding  less  than  the  whole  matter  put  in  is- 
sue, or  by  not  assessing  damages." 

Tbla  rule  remained  tinchanged  until  1879, 
wboi  the  Supreme  Court,  In  Graham  .v.  State 
ex  rel.,  66  Ind.  386,  after  having  its  atten- 
tion colled  to  our  Practice  Code,  held  that 
the  failure  of  the  court  to  find  upon  all  the 
Issues  in  a  special  verdict  was  no  cause  for 
a  venire  de  novo,  if  such  verdict  had  sub- 
stance enough  to  form  the  basis  of  a  Judg- 
ment for  either  party.  The  court,  on  page 
395,  of  66  Ind.,  said: 

"The  special  verdict  or  finding  is  confined  to 
the  facts  proved.  •  *  •  The  issues  concern- 
ing which  no  facts  are  found  should  be  regard- 
ed as  not  proved  by  the  party  on  whom  the 
burden  of  the  issue  or  Issues  lies.  *  *  •  And 
if  the  facts  proved  and  found  do  not  determine 
some  of  the  issues,  those  issues  must  be  re- 
garded as  not  proved  by  the  party  having  the 
burden  of  proof  resting  upon  him." 

In  Glantz  v.  City  of  South  Bend,  106  Ind. 
305,  6  N.  E.  632,  where  the  court  was  again 
discussing  the  effect  of  a  special  verdict  In 
jrhlcb  all  the  issues  were  not  passed  up- 


on,  the    Graham   Case  was   an>roved,  the 
court  saying: 

"Approving  and  following,  as  we  think  we 
must,  the  more  recent  rule  or  practice  in  re- 
lation to  special  verdicts,  we  must  hold,  in  the 
case  under  consideration,  that  the  trial  eonit 
did  not  err  in  overruling  appellant's  motion  for 
a  venire  de  novo.  •  •  •  The  burden  was  on 
her  to  establish  this  fact  [want  of  core]  by  a 
fair  preponderance  of  the  evidence,  and  as  the 
special  verdict  is  entirely  silent  as  to  this  fact, 
in  the  absence  of  the  evidence,  we  would  be 
bound  to  condnde  that  she  had  failed  to  prove 
snch  fkct  &i  determining  whether  or  not  it 
was  error  to  overrule  the  motion  for  a  venire 
de  novo,  we  can  look  to  the  evidence,  where 
it  is  in  the  record." 

In.  Bartiey  v.  Phillips,  114  Ind.  189,  16  N. 
B.  508,  where  the  facts  were  found  special- 
ly, the  Supreme  Court,  in  sustaining  the  ac- 
tion of  the  trial  court  in  overruling  tlie  mo- 
tion for  a  venire  de  novot  said: 

"That  the  court  failed  to  find  and  state  in  its 
special  findings  any  facts  that  may  have  been 
proven,  or  failed  to  find  and  state  therein  the 
force  and  effect  of  a  certain  cause  in  the  mort- 
gage are  questions  not  properly  raised  by  a 
motion  for  a  venire  de  novo.  If  all  the  facts 
were  not  found,  or  if  facts  are  stated  in  the 
special  findings  of  facts  wlilch  the  proof  did 
not  warrant,  the  remedy,  and  the  only  remedy, 
was  by  a  motion  for  a  new  trial." 

In  Board  of  Com'rg  v.  Pearson,  120  Ind. 
426,  22  N.  E.  134,  16  Am.  St.  Bep.  325,  the 
court  said: 

"There  is  no  imperfection  in  the  verdict,  for 
sufficient  facts  are  stated  to  enable  the  court  to 
pronounce  Judgment,  and,  under  the  rule  which 
prevails  in  this  state,  the  failure  to  find  upon 
all  the  issues  does  not  entitle  a  party  to  a 
venire  de  novo.  Wilson  ▼.  Hamilton,  75  In^ 
71;  Jones  v.  Baird,  76  Ind.  164;  Olaats  v.  City 
of  South  Bend,  106  Ind.  805  [6  N.  EL  632];  1 
Works'  Pr.  {  971,  and  cases  dted.  This  hai 
been  the  rule  since  the  decision  in  Orabam  v. 
State  ez  rel.,  66  Ind.  386,  although  the  earUer 
cases  declared  a  different  rule.  Quill  v.  Gal- 
livan,  108  Ind.  285  [9  N.  B.  99],  and  cases 
cited;  Bartiey  v.  Phillips,  114  Ind.  189  [16 
N.  E.  508];  Indiana,  etc.,  R.  W.  Co.  y.  Finnell, 
116  Ind.  414  [19  N.  E.  204].  In  the  case  of 
Glantz  V.  City  of  South  Bend,  supra,  the-oonrt 
referred  to  Bosseker  v.  Cramer,  18  Ind.  44, 
and  some  other  cases,  and  after  showing  that 
the  doctrine  of  those  cases  had  been  denied  in 
Graham  v.  State  ez  rel.,  supra,  and  that  the 
later  cases  approved  the  doctrine  of  that  case, 
declared  in  effect  that  the  rule  as  stated  in 
Graham  v.  State  ex  rel.,  supra,  must  be  consid- 
ered as  established.  The  efltect  of  the  deci- 
sions has  been  to  overrule  Bosseker  v.  Cramer, 
supra,  although  the  express  statement  tiiat  it 
was  overruled  has  probably  not  been  made. 
We  feel  bound  to  adhere  to  what  has  so  loni 
been  the  rule,  and  to  hold,  as  has  been  so  often 
held  in  recent  cases,  that  where  the  verdict  is 
perfect  on  its  face  and  so  fully  finds  the  facts 
as  to  enable  the  court  to  pronounce  judgment 
upon  it,  a  motion  for  a  venire  de  novo  will  be 
denied,  although  the  verdict  may  not  find  upon 
all  of  the  issues." 
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[3]  Tbia  statement  of  the  conrt  Is  broad 
and  sweeping  In  Its  effect,  bnt  we  tblnk  It 
should  be  considered  In  the  Ught  of  the  rec- 
ord then  under  consideration.  The  opinion 
in  this  case  does  not  disclose  whether  the 
▼erdlct  was  general  or  special,  but  on  exam- 
ination of  the  record  we  find  that  there  was 
a  special  verdict,  so  that  what  the  court  said 
in  relation  to-  Bosseker  y,  Cramer,  supra, 
being  overmled,  should  be  nndetstood  as  re- 
ferring only  to  special  verdicts. 

In  Central,  etc.,  Co.  v.  Fehrlng,  146  Ind< 
189,  45  N.  B.  64,  the  appellee's  complaint 
was  In  two  paragraphs  to  recover  a  statu- 
tory penalty  for  failure  and  refusal  ml  the 
part  of  appellant  to  supply  appellee  with 
telephone,  facilities  without  discrimination  or 
partiality.  The  ease  was  tried  by  a  Jury 
which  returned  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff  and  as- 
sess his  damages  at  $100.00." 

The  statute  provided  a  penalty  of  $100 
for  each  violation.  Both  paragraphs  were 
the  same,  except  the  ofFense  was  alleged  as 
on  different  days.  Appellant  contended  that, 
the  Jury  having  assessed  the  appellee's  dam- 
ages at  $100,  it  was  evident  that  the  jury 
had  only  found  for  apiiellee  on  one  para- 
graph of  complaint,  and  that  the  verdict  was 
d^ectlve  because  it  did  not  cover  all  the 
issues.  The  court  held  that,  if  there  was 
any  error  in  not  assessing  the  damages  at 
$200,  it  was  in  appellant's  favor,  and  that 
it  was  In  no  position  to  complain.  In  refer- 
ring to  the  motion  for  a  venire  de  novo,  the 
court,  on  page  ld3  of  146  Ind.,  on  page  66  of 
46  N.  B.,  said: 

'"The  rule  in  this  state  is  that  a  motion  for 
a  venire  de  novo  will  not  be  sustained  unless 
the  verdict,  whether  general  or  special,  is  so 
defective  and  uncertain  upon  its  face  that  no 
judgment  can  l>e  rendered  npOB  it.  Bartley  v. 
PhiUipa,  114  Ind.  189  [16  N.  E.  SOS],  and  cases 
cited  on  page  192;  Board,  etc.,  v.  Pearson,  120 
Ind.  426  [22  N.  E.  134]  16  Am.  St  Rep.  825. 
A  verdict,  however  informal,  is  good  if  the 
conrt  can  understand  it.  Daniels  v.  McGinnis, 
Adm'r,  97  Ind.  549.  The  verdict  in  this  case 
is  not  informal  or  defective,  even  if  appellant's 
contention  that  it  only  finds  for  appellee  on 
one  paragraph  is  correct,  for  the  reason  that  a 
finding  in  favor  of  appellee  upon  one  para- 
graph of  his  complaint,  without  noticing  the 
other,  would  be  equivalent  to  a  finding  against 
him  on  snch  other  paragraph" — citing  Shaw 
V.  Bambart,  17  Ind.  183. 

[4]  The  Shaw  Case,  however,  cannot  be 
held  to  be  authority  on  the  point  to  which 
it  is  dted,  as  the  court  expressly  stated  that 
it  did  not  decide  the  question.  In  Bartley  v. 
Phillips  there  was  a  special  finding  of  facts, 
and  in  Board  v.  Pearson  there  was  a  special 
verdict,  and  neither  of  them  supports  the 
statement  relative  to  a  general  verdict 

In  Pennsylvania  Co.  v.  Reesor,  60  Ind.  App. 
108  N.  B.  983,  the  cause  was  tried  on 
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'  two  paragraphs  of  complaint,  fbe  fbird  and 
{ fourth,  the  third  chai^ng  willful  killing, 
I  while  the  fourth  diarged  negligence.  The 
Jury  returned  a  general  verdict  for  appellee 
on  the  fourth  paragraph  of  complaint,  and 
answered  a  number  of  interrogatories.  The 
verdict  was  silent  as  to  the  third  paragraph. 
The  appellant  filed  a  motion  for  Judgment  on 
the  interrogatories.  The  jury,  in  answer  to 
the  interrogatories,  found  that  there  was  a 
wUlful  killing.  Appellant  insisted  that  the 
general  verdict,  being  based  on  the  fourth 
paragraph,  in  which  it  was  alleged  that  the 
killing  was  brought  about  by  negligence,  was 
equivalent  to  a  finding  against  appellee  on 
the  third  paragraph  of  complaint,  wlilch 
charged  willfullness,  and  that  the  answers  to 
the  interrogatories  were  antagonistic  and  in- 
capable of  being  reconciled  with  the  general 
verdict  The  court,  in  passing  upon  this 
question,  said: 

'The  trial  court  submitted  forms  of  verdict 
to  the  jury,  which  returned  a  general  verdict, 
finding  for  appellee  on  liis  fourth  paragraph  of 
complaint.  No  objection  is  presented  as  to 
the  form  of  the  verdict  It  is  correctly  argued 
by  appellant  that  this  finding  of  the  jury  was 
in  effect  a  finding  against  appellee  on  the  third 
paragraph  of  complaint  TUa  is  fully  sustain- 
ed by  the  following  authorities:  Central  Union 
Tel.  Co.  V.  Fehring  (1896)  146  Ind.  189, 193,  46 
N.  B.  64,  Union  Central  Ute  Ins.  Co.  v.  Hack 
(189^  6  Ind.  App.  474,  82  N.  E.  680." 

In  Adams  v.  Main,  8  Ind.  App.  232,  29  N. 
E.  792,  60  Am.  St  Rep.  266,  the  Jury  return- 
ed a  verdict  in  favor  of  plaintiff,  appellee, 
on  the  second. paragraph  of  complaint,  noth- 
ing t>eing  said  about  the  first  paragraph. 
The  court  in  discussing  the  question  said : 

'TFhe  appellant  insists  that  his  motion  for  a 
venire  de  novo  should  have  been  sustained  be- 
cause the  jury  found  only  upon  one  paragraph 
of  the  complaint,  ignoring  the  other.  It  was 
formerly  held  that  a  failure  to  find  upon  all 
the  issaes  was  a  good  cause  for  a  venire  de 
novo,  but  the  later  caa^s  decide  that  it  the  ver- 
dict does  not  cover  all  the  issues,  that  is  not  a 
defect  appearing  on  the  face.  Works'  Pr.  971; 
Board,  etc.,  v.  Pearson,  120  Ind.  426  {22  N.  E. 
134,  16  Am.  St.  Rep.  825} ;  Alexandria,  etc., 
Co.  V.  Painter,  1  Ind.  App.  587  [28  N.  E.  113]. 

"The  appellant  should  have  moved  to  require 
the  jury  to  perfect  their  verdict  if  he  desired 
the  finding  to-  cover  both  paragraphs.  He  was 
not  harmed,  however,  by  the  form  of  the  ver- 
dict The  finding  of  the  jury  upon  one  para- 
graph of  the  complaint,  where  there  is  evi- 
dence tending  to  support  both,  precluded  the 
appellee  from  ever  bringing  another  action 
against  the  appellant  on  the  cause  averred  in 
the  paragraph  as  to  which  no  finding  was  made. 
Shaw  V.  Barnhart,  17  Ind.  183. 

"The  cases  cited  by  appellant  on  tbia  point 
proceed  npon  the  theory  that  a  venire  de  novo 
will  be  granted  where  the  jnry  fails  to  find  u?- 
on  all  the  issues,  but  this  doctrine,  as  we  have 
seen,  has  been  overturned  by  the  more  recent 
decisions." 
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In  Alexandria,  etc.,  Go.  v.  Painter,  1  Ind. 
App.  587,  28  N.  B.  113,  the  Jury  returned  a 
general  verdict  against  one  of  several  de- 
fendants, no  verdict  being  returned  as  to  the 
other  defendants.    The  court  there  said: 

"The  omission  to  find  in  favor  of  or  against 
the  other  defendants  is  not  a  ground  for  a  ve- 
nire de  novo.  Such  a  motion  will  not  be  sus- 
tained simply  because  there  was  an  omission 
to  find  upon  some  of  the  issues" — citing  Board 
V.  Pearson,  supra. 

Many  other  cases  might  be  dted  wherein 
the  courts  failed  to  make  any  distinction  be- 
tween general  and  special  verdicts,  incorrect- 
ly stating  that  the  rule  In  the  Graham  Case 
applied  to  general  verdicts  as  well  as  to 
special  verdicts. 

The  Supreme  Court,  In  Maxwell  v.  WriiJit, 
160  Ind.  515,  67  N.  B.  267,  In  reviewing  the 
cases  and  applying  the  law  relative  to  a 
venire  de  novo  to  a  general  verdict,  said: 

"The  reason*  that  called  for  a  modification 
of  the  old  rule  as  to  special  verdicts  and  find- 
ings do  not  apply  to  general  verdicts.  In  the 
former  It  is  not  the  province  of  the  jury  to  de- 
termine which  party  shall  prevail  in  the  action. 
That  is  left  to  the  court ;  while  in  the  general 
verdict  the  jury  is  required,  undo:  the  instruc- 
tions of  the  court  as  to  the  law  of  the  case,  to 
find  generally  from  the  facts,  proved  and  un- 
proved, whether  the  plaintifC  or  the  defendant 
has  succeeded  on  the  issues  made  by  the  plead- 
ings. Eenee  vAen  the  jury  fail*  to  find  for 
the  plaintiff  or  defendant  on  an  ante  hetween 
the  partiee,  it  U  apparent  from  the  verdict  that 
the  jury  ha*  *topped  thort  of  a  fuU  determina- 
tion of  the  case,  and  the  verdict  it  therefore  ill 
and  defective,  and  auiject  to  a  venire  de  tMtw" 
— citing  with  approval  Boeseker  v.  Cramer,  su- 
pra.   (The  italics  are  ours.) 

In  order  to  appreciate  the  full  force  and 
^ect  of  the  Maxwell  Case  It  is  necessary 
to  have  the  history  of  that  case  in  mind.  The 
case  was  appealed  to  this  court,  where  the 
action  of  the  trial  court  was  affirmed,  and  in 
the  course  of  Its  opinion  this  court  said: 

"The  principal  contention  of  counsel  for  ap- 
pellant is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  venire  de  novo  as  to 
the  appellee  Henry  Wright  Counsel  say  in 
their  brief,  'The  motion  for  a  venire  de  novo 
was  based  upon  the  failure  of  the  jury  to  find 
on  all  the  issues  made.'  In  support  of  this 
the  cases  of  Bosseker  v.  Cramer,  18  Ind.  44, 
and  Whitworth  v.  Ballard,  56  Ind.  279,  and 
cases  cited,  are  relied  upon  to  sustain  the  prop- 
osition. G^e  cases  cited  and  other  cases  fol- 
lowing them  sustain  the  appellant's  position, 
but  it  appears  that  the  Supreme  Court  in  later 
cases  overmled  the  doctrine  announced  in  Bos- 
seker V.  Cramer,  supra,-  by  implication,  and  in 
still  later  cases  expressly  overruled  the  last- 
named  case.  In  Board  v.  Pearson,  120  Ind. 
426,  22  N.  B.  134,  16  Am.  St  Rep.  325,  the 
Supreme  Court,  by  Elliott  C.  J.,  reviewed  the 
cases  in  this  state  upon  this  point,  and  ex- 
pressly overruled  the  case  of  Bosseker  v.  Cra- 
mer, supra,  and  squarely  held  that  the  motion 
for  a  venire  de  novo  must  be  denied,  although 


flie  verdict  does  not  find  upon  all  the  issues. 
See,  also,  Zimmerman  v.  Gaumer,  152  Ind.  552, 
53  N.  E.  829 ;  Exploring  Co.  v.  Painter.  1  Ind. 
App.  597,  28  N.  E.  113;  Adams  v.  Main,  3 
Ind.  App.  232,  29  N.  E.  792,  50  Am.  St  Rep. 
266.  We  think  the  rule  announced  in  the  later 
cases  the  better  one,  and  it  is  certainly  the 
only  rule  that  could  in  good  reason  be  adopted 
BO  long  as  the  law  remains  that  a  venire  de 
novo,  reaches  matter  of  form  only,  and  is  ef- 
fective only  when  the  finding  and  verdict  are 
so  defective  that  no  judgment  can  be  rendered. 
In  the  case  at  bar  the  verdict  is  not  defective 
in  the  matter  of  form."  Maxwell  v.  Wright 
64  N.  E.  893. 

The  cause  was  transferred  to  the  Supreme 
Court  on  the  ground  that  the  opinion  of  the 
Appellate  Court  as  quoted  contravened  a  rul- 
ing precedent  of  the  Supreme  Court,  and  the 
cause  was  reversed,  the  court,  after  quoting 
1  Graham  and  Waterman,  New  Trials,  40, 
as  follows: 

"If  the  jury  find  only  a  part  of  the  issues, 
judgment  cannot  be  entered  on  the  verdict    It 
is  void  for  the  whole,  and  a  venire  de  novo 
will  be  awarded" 
— aald: 

"While  there  is  no  real  conflict  among  our 
many  cases  upon  this  subject,  there  is  appar- 
ently some  confusion,  manifestly  the  result  of 
a  careless  use  of  language  employed  in  making 
general  statements  concerning  the  office  of  a 
venire  de  novo.  In  all  the  cases  we  have  ex- 
amined, decided  since  the  case  of  Graham  v. 
State  ex  rel.,  66  Ind.  386,  which  rests  upon  a 
special  verdict  or  special  finding,  this  case  has 
been  uniformly  followed  in  all  decisions  involv- 
ing a  special  verdict  or  special  finding,  and,  in 
effect,  holding  that.  If  the  special  verdict  or 
finding  leaves  some  issue  or  material  fact  nn- 
determined,  such  issue  or  fact  will  be  regarded 
as  not  proved  by  the  party  having  the  burden 
of  the  proof,  and,  if  such  verdict  or  finding  con- 
tains substance  enough  to  support  a  judgment 
one  way  or  the  other,  it  will  not  be  objectiona- 
ble because  it  does  not  pass  upon  all  the  is- 
sues, and  the  remedy  for  mistakes  and  errors 
not  appearing  upon  the'  face  of  the  verdict 
*  •  •  is  by  motion  for  a  new  trial,  and  not 
by  a  venire  de  novo" — citing  several  cases. 

"And  in  all  cases  since  the  Graham  Case 
brought  to  our  attention,  involving  a  general 
verdict  or  finding  which  showed  upon  its  face 
that  less  than  the  whole  issue  was  covered,  or 
was  so  ambiguous  and  uncertain  as  to  afford 
no  foundation  for  a  judgment,  a  venire  de  novo 
has  been  held  to  be  the  proper  remedy — citing 
several  cases. 

"So  it  nmst  be  held  that  the  rule  springing 
from  Graham  v.  State  ex  rel.,  which  must  now 
be  considered  as  firmly  established  in  this  state, 
modifies  the  common-law  rule  with  respect  to 
the  writ  of  venire  de  novo  only  in  its  applica- 
tion to  special  verdicts  and  special  findings  as 
ruled  by  our  Civil  Code," 

[S]  Thus  It  would  appear  that  while  Bos- 
seker V.  Cramer,  supra,  has  been  overmled 
In  so  far  as  special  verdicts  are  concerned, 
the  common-law  rule  with  respect  to  the  of- 
fice of  the  writ  of  venire  de  novo  as  therein 
stated  Is  still  In  force  In  this  state  In  so  far 


Digitized  by 


Google 


Ind.) 


,AZJKBn><ni  T.  CliASMETEB 
(1*3  N.E.) 


.826 


as  general  verdlctB  are  concerned.  Tbe  Jury 
having  failed  to  find  upon  all  the  issues,  the 
motion  for  a  venire  de  novo  sliould  bare  heea 
sustained. 

Judgment  reversed,  with  direction  for  fur- 
ther proceedings  not  inconsistent  herewith. 


<71  Ind.  App.  m 

AIjDBIDOB  dt  al  r-  OLASMBTKB. 
(No.  9014.) 

(Appellate  Ooort  of  Indiaoa,  Division  No.  1. 
June  27,  1919.) 

1.  Husband  Ann  Wm  «s»229(S)— Covebtubb 

— PI.KADINO. 

The  defense  taiaing  from  coverture  Is  per- 
sonal, and,  when  pleaded  to  an  action  on  con- 
tract against  a  married  woman,  the  plaintiff 
must  reply  facts  wtiich  show  that  the  contract 
sued  on  is  one  on  which  she  is  boond. 

2.  Husband  and  Wm  «s>22&($— Wm  as 

SUBBTT— FLXAOINQ. 

In  action  on  notes  and  to  foreclose  mortgage 
secnring  them,  paragraph  of  plaintiff's  reply 
Keld  to  sufficiently  show  that  defendant  wife 
acquired  a  beneficial  interest  in  merchandise  by 
pnrchase,  so  that  she  would  be  a  principal  and 
not  a  surety  on  the  notes  given  for  the  pur- 
chase price. 

8.  Affeai.  and  Bbkob  «s>1040(15)  —  Ovkb- 
BULINO  or  Deuubrbb— Habmlebs  Ekbob. 
Any  error  in  overruling  demurrer  to  reply 
seelcing  to  estop  defendants  from  asserting  that 
defendant  wife  Is  surety  on  notes  in  suit  would 
be  harmless,  the  court  having  determined  that 
wife  was  in  fact  a  principal. 

4.  Appeai.  and  Bbbob  <3s»761— Bbikfb— Ab- 
STBACT  Pbofositions. 

The  statement  of  a  number  of  abstract 
propositions  of  law,  without  making  any  specific 
application  of  the  same  to  the'  instant  case  in 
support  of  contention  that  court  erred  in  each 
conclusion  of  law  stated  on  the  special  finding 
«f  facts,  is  not  a  compliance  with  mlea  govern- 
ing preparation  of  briefs. 

5.  Husband  and  Wife  9=»171(4)  —  Wm  as 
SuBBTT— Burden  of  Pboof. 

Where  the  obligation  sued  upon  is  that  of 
husband  and  wife  and  is  secured  by  a  mortgage' 
on  real  estate  held  by  them  as  tenants  by  en- 
tireties, there  is  no  presumption  that  the  wife 
is  surety,  or  that  the  consideration  was  not 
used  for  the  benefit  of  her  joint  estate,  and  the 
burden  is  upon  her  to  allege  and  prove  that 
she  executed  such  obligation  as  surety,  and  not 
as  principal. 

6.  Husband  and  Wite  «=9l71(4)— Joint  Ob- 

USATIONS — PbESUICFTION. 

That  notes  in  snit  were  the  Joint  obligations 
of  defendants,  husband  and  wife,  and  that  the 
title  to  the  real  estate  in  question  was  held  by 
them  as  tenants  by  entireties  at  the  time  they 
executed  the  mortgage  in  suit  to  secure  the 
notes,  would,  standing  alone,  create  a  presump- 
tion that  wife  is  a  principal  on  the  notes,  and 


not  a  surety;  and,  where  the  othsr  facts  found 
tend  to  support  this  presumption  rather  than 
to  rebut  it,  the  presumption  stands. 

7.  SAI.EB    «=3l97,    19ft— KXECUTOBY    CONTBAOT 

— Trnx. 
In  an  executory  contract  of  sale  the  goods 
remain  the  property  of  tbe  seller  until  the  con- 
tract has  been  executed,  and  whether  in  a  par- 
ticular case  there  is  an  actual  sale  or  only  an 
executory  contract  of  sale  depends  upon  the  in- 
tention of  the  parties. 

8.  Sales  ©=»218%  —  Ezecutobt  Oontbaot  — 
Evidence. 

Evidence  held  to  warrant  inference  that 
contract  of  sale  of  stock  of  merchandise  re- 
mained executory  until  execution  of  bill  of  sale. 

9.  Appeal  and  Bbbob  «s>931(l)  —  Review  — 
Pbesuhptions. 

In  determining  whether  the  finding  of  facts 
is  sustained  by  sufficient  facts,  the  Appellate 
Court  must  not  only  consider  the  direct  evi- 
dence most  favorable  to  appellee,  but  must  also 
consider  all  reasonable  inferences  that  trial 
court  was  warranted  in  drawing  therefrom; 
this  being  true  although  other  and  contrary  in- 
ferences may  be  reasonably  drawn  from  such 
evidence. 

10.  Appeal  and  Bbbob  <3=»203(%)— Buijnos 
ON  Evidence— Exceptions. 

Where  no  exceptions  were  saved  to  rulings 
with  reference  to  admission  and  exclnsion  of 
evidence,  no  question  in  tliat  regard  is  present- 
ed for  determination  of  Appellate  Court. 

IL  Tbial  «=s>841— Venibe  De  Novo. 

As  there  was  a  special  finding  of  facts  and 
conclusions  of  law  thereon,  and  the  facts  found 
are  sufSdent  to  sustain  the  conclusions  of  law 
in  favor  of  plaintiff,  the  motion  for  a  venire  de 
novo  was  properly  overruled. 

Appeal  from  Superior  Goort,  Ddaware 
County;   Everett  Warner,  Special  Judge. 

Action  by  Fred  W.  Clasmeyer  against  Bert 
R  Aldrldge  and  wife.  Judgment  for  plain- 
tiCt,  and  defendants  appeal.    Affirmed. 

Fredericii  F.  McClellan,  Donald  D.  Hoi- 
sel,  and  Leonldas  A.  Outlule,  all  of  Munde, 
for  appellants. ' 

Pickens,  Coz  &  Gonder,  of  Indianapolis,  and 
Silverburg,  Bracken  &  Qray,  of  Munde,  for 
appellee. 

BATMAN,  O.  J.  This  is  an  action  bj  ap- 
pellee against  appellants,  who  are  husband 
and  wife,  to  recover  a  Judgment  on  certain 
promissory  notes,  executed  by  each  of  them, 
and  to  foreclose  a  mortgage,  executed  by  ap- 
pellants on  certain  real  estate  held  by  them 
as  tenants  by  entiretleB,  given  to  secure  said 
notes.  App^ant  Mary  J.  Aldrldge  filled  her 
separate  answer  to  appellee's  complaint  in 
four  paragraphs.  The  first  is  a  general  de- 
nial. The  second  alleges  that  she  is  the  wife 
of  her  coappellant,  and  was  such  at  the  time 
of  the  execution  of  the  mortgrage  mentioned 
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In  appellee's  tcomplalnt;  tliat  at  the  time  of 
the  execution  thereof  she  and  her  said  hus- 
band owned  the  real  estate  described  there- 
in as  tenants  by  entireties ;  and  that  she  ex- 
ecuted the  same,  and  the  notes  secured  there- 
by, as  surety  only.  The  third  paragraph  is  a 
plea  of  want  of  consideration.  The  fourth 
paragraph  alleges  that  at  the  time  of  the 
execution  of  the  notes  and  mortgage  in  suit 
she  was,  and  still  Is,  the  wife  of  her  coap- 
pellant;  that  said  Instruments  were  execut- 
ed in  consideration  of  a  debt  owing  by  her 
coappellant  to  appellee ;  that  she  received  no 
part  of  the  consideration  thereof,  and  execut- 
ed the  same  only  as  surety  for  her  said  co- 
appellant.  Appellee  filed  a  reply  to  the  sec- 
ond, tldrd,  and  fourth  paragraphs  of  said 
answer  of  appellant  Mary  J.  Aldridge  In  two 
paragraphs.  The  first  is  a  general  denial, 
and  the  second  alleges,  in  substance,  that  the 
notes  in  suit  were  given  for  the  balance  of 
the  purchase  price  of  a  grocery  store,  pur- 
chased Jointly  by  appellants,  and  that  the 
mortgage  in  suit  was  given  to  secure  the 
same.  Appellant  Mary  J.  Aldridge  filed  a  de- 
■  murrer  to  said  second  paragraph  of  reply, 
which  was  overruled.  Appellant  Bert  E.  Al- 
dridge filed  an  answer  to  appellee's  com- 
plaint in  two  paragraphs.  The  first  is  a 
general  denial.  The  second  is  an  answer  to 
80  much  of  appellee's  complaint  as  seeks  to 
foreclose  the  mortgage  mentioned  therein. 
It  alleges,  in  substance,  that  at  the  time  of 
the  execution  of  said  mortgage,  appellants 
were,  and  now  are,  husband  and  wife,  and 
were  on  said  date,  and  have  been  continu- 
ously since,  the  owners  of  the  real  estate  de- 
scribed therein  as  tenants  by  entireties ;  that 
the  only  consideration  for  the  notes  describ- 
ed In  said  mortgage  was  a  grocery  store, 
which  he  alone  purchased  of  appellee,  and 
In  which  his  coappellant  had  no  interest; 
that  the  Indebtedness  evidenced  by  said  notes 
is  bis  debt;  that  no  part  of  the  considera- 
tion for  said  notes  passed  to  his  coappellant 
in  any  form;  that  at  most  she  is  only  surety 
for  said  indebtedness,'  and  that  by  reason  of 
such  facts,  the  mortgage  in  suit  is  not  sub- 
ject to  foreclosure.  Appellants  filed  a  Joint 
paragraph  of  answer  to  appellee's  complaint, 
which  is  the  same,  in  st^stance,  as  the  sec- 
ond paragraph  of  the  separate  answer  of  ap- 
pellant Bert  E.  Aldridge.  Appellee  filed  a 
reply  to  the  second  paragraph  of  the  separate 
answer  of  appellant  Bert  E.  Aldridge  and  the 
Joint  answer  of  appellants.  The  first  para- 
graph is  a  general  denial.  The  second  al- 
leges, in  substance,  that  appellee  sold  a  gro- 
cery store  to  appellants ;  and  that  the  notes 
and  mortgage  in  suit  were  executed  by  them 
in  connection  with,  and  as  part  of,  the  con- 
sideration for  their  Joint  business.  The  third 
paragraph  alleges  facts  by  which  appellee 
seeks  to  estop  appellants  from  asserting  that 
appellant  Mary  J.  Aldridge  is  surety  on  the 
notes  In  suit,  and  from  denying  the  validity 
of  the  mortgage  given  to  secure  the  same. 


Appellants  demurred  Jointly,  and  ai^eUant 
Mary  J.  Aldridge  demurred  s^mrately,  to  ap- 
pellee's said  third  paragraph  of  r^ly,  whidi 
demurrers  were  each  overruled.  Appellants 
filed  a  cross-complaint  against  appellee,  seek- 
ing to  quiet  their  title  to  the  real  estate  in 
question,  to  which  the  latter  filed  an  answer 
in  general  denlaL  On  the  issues  thus  formed 
the  cause  was  submitted  to  the  court  for 
trial.  On  request  the  court  made  a  special 
finding  of  facts,  and  stated  its  conclusions 
of  law  thereon. 

The  facts  essential  to  the  determination  of 
the  questions  hereinafter  considered  are  as 
follows:  That  on  and  prior  to  April  1,  1915, 
appellee  was  the  owner  of  a  grocery  store 
and  meat  market  in  Indianapolis;   that  ap- 
pellants were  husband  and  wife,  and  were 
living  together  as  such  on  said  date,  and  at 
all  times  hereinafter  mentioned,  of  whidi 
fact  appellee  had  knowledge;    that  on  and 
prior  to  said  date  each  of  appellants  was 
earning  wages  and  contributing  the  same  to 
their  family  expenses ;  that  on  said  date  ne- 
gotiations were  begun  between  appellee  and 
appellant  Bert  B.  Aldridge  for  the  sale  of 
said   store   and  market.   In   which   appellee 
agreed  to  sell  the  same  and  accept  as  security 
for  the  deferred  payments  Oierefor  a  mort- 
gage on  certain  lots  in  Muncie,  Ind.,  which 
appellants  were  purchasing,  together  with  a 
chattel  mortgage  on  the  property  sold;   that 
said  appellant  talked  to  his  wife  about  the 
purchase  of  said 'store  and  market,  and  in- 
formed her  about  the  arrangements  for  the 
.payment  of  the  purchase  price  thereof;    that 
on  April  3,  1915,  appellant  Bert  E.  Aldridge 
gave  appeU'ee  a  check  for  $200  as  the  first 
payment  on  said  store  and  market,  and  that 
it  was  then  agreed  that  an  Inventory  thereof 
should  be  taken  on  the  next  day,  which  was 
Sunday,  and  that  the  deal  should  be  closed 
as  soon  as  ap];>ellants  received  a  deed  for  the 
Munde  lots;    that  appellee  and  appellant 
Bert  E.  Aldridge  assisted  by  others,  made  an 
inventory  of  the  stock  in  said  store  and  mar- 
ket on  the  following  day,  at  which  time  the 
former  delivered  to  the  latter  the  keys  to 
the  room  in  which  the  same  were  located, 
and  it  was  then  agreed  that  the  deal  should 
be  closed  as  soon  as  appellants  received  a 
deed  for  said  Muncie  lots;   that  on  April  5, 
1915,  appellee  arranged  for  a  transfer  of  the 
insurance  policy  on  the  stock  and  fixtures, 
and  for  an  assignment  of  the'  lease  on  the 
room  in  whldi  the  same  were  located,  to  ap- 
pellant Bert  E.  Aldridge;    that  thereafter 
appellantB  received  deeds  for  said  Mande 
lota.  In  which  both  were  named  as  grantees ; 
that  thereupon  appellant  Bert  El.  Aldridge 
called  appellee  by  phone,  and  Informed  him 
that  the  deeds  had  been  received;    tbat  it 
was  then  agreed  that  appellee  and  appellant 
should  meet  at  the  law  oflSce  of  Pickens,  C!ox 
&  Conder  during  the  noon  hour  of  that  day,  to 
close  up  the  transaction;   that  shortly  after 
noon  on  April  7,  1916,  the  parties  met  at  the 
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office  of  said  attorneys  as  agreed;  that  one 
of  said  attorneys,  Mr.  Conder,  at  appellee's 
request,  had  theretofore  prepared  a  bill  of 
sale  from  appellee  to  appellants  for  said 
stock  and  fixtures ;  also  the  notes  and  mort- 
gages In  salt ;  also  certain  other  notes,  cov- 
ering the  balance  of  the  purdiase  price  of 
said  stock  and  fixtures,  and  a  chattel  mort- 
gage thereon,  to  be  given  by  appellants  to 
appeUee  to  secure  said  last-named  notes, 
also  an  afildavlt  to  be  signed  by  appellee 
to  comply  with  the  Bulk  Sales  Law;  that 
upon  the  arrival  ^appellants,  Mr.  C!onder 
stated  to  them  in  the  presence  of  appellee 
that  he  nhderstood  from  what  had  been  told 
blm  that  Mrs.  Aldridge  was  entering  into  the 
pnrdiase  of  a  grocery  store  with  her  hus- 
band, and  that  the  bill  of  sale  was .  to  be 
made  to  them  Jointly ;  that  he  then  read  the 
bill  of  sale,  real  estate  and  chattel'- mort- 
gages, to  appellant  Mary  J.  Aldridge;  that 
the  stated  that  she  did  not  know  anythkig 
about  the  grocery  business,  and  did  not  know 
how  the  matter  would  come  out;  that  the 
appellants  then  signed  the  notes  and  mort- 
gage in  suit,  the  notes  and  chattel  mortgage 
mentioned  above,  and  acknowledged  the  exe- 
cution of  said  mortgages  before  Mr.  Conder 
as  a  notary  public;  that  said  notes  and  mort- 
gages were  thereupon  delivered  to  appellee, 
who  signed  the  bill  of  sale,  and  delivered  the 
same  to  appellant  Bert  H.  Aldridge;  that 
said  mortgages  were  duly  recorded,  and  the 
Botes  secured  by  said  chattel  mortgage  were 
paid,  and  said-  chattel  mortgage  duly  releas- 
ed ;  that  appellant  Bert  B.  Aldridge  operat- 
ed said  store  and  market  for  seven  or  eight 
months  after  April  7,  1916,  during  which 
time  the  money  derived  tha«from  was  depos- 
ited in  his  name^  and  used  exdusively  in  pay- 
ing the  notes  secured  by  said  chattel  mort- 
gage thereon,  and  In  paying  bills  incurred  in 
operating  said  business,  and  no  part  thereof 
was  used  in  paying  the  individual  obligations 
of  either  of  appellants ;  that  on  ApiU  1, 1815, 
appellant  Mary  J.  Aldridge  was  employed 
by  the  Indianapolis  Corrugating  Company  at 
a  salary  of  $18  per  wedc,  and  prior  to  said 
date  she  had  held  a  commission  as  notary 
public,  and  had  acted  as  such  in  taking  ax>- 
knowledgments  to  various  Instruments ;  that 
during  the  time  in  which  appellants  oi)erated 
said  store  and  market  they  lived  together  as 
husband  and  wife,  kept  house  as  such,  each 
contributing  to  the  living  expenses  of  said 
household,  and  during  said  time  groceries, 
meats,  and  'provisions  were  taken  from  said 
store  and  market  and  conaumed  by  appel- 
lants in  thdr  home;  that  about  seven  or 
eight  months  after  April  1,  1916,  appellant 
Bert  E.  Aldridge  exchanged  said  store  and 
market  for  certain  real  estate,  the  title  to 
which  was  taken  in  the  names  of  both  ap- 
pdlants;  that  the  consideration  for  the 
notes  and  mortgage  in  suit  was  a  i>art  of 
the  purchase  price  of  said  store  and  market ; 
Out  said  notes  are  wholly  unpaid ;  that  ap- 


pellee has  been  compelled  to  employ  attor- 
neys to  collect  said  notes  and  foreclose  said 
mortgage,  and  that  a  reasonable  fee  there- 
for is  $100;  that  appellants  are  indebted  -to 
appellee  on  the  notes  sued  on  in  the  sum  of 
$959.16,  including  Interest  and  attorney's 
fees,  and  that  the  same  is  secured'  by  the 
mortgage  in  suit,  which  is  a  lien  on  the  real 
estate  therein  described.' 

On  the  facts  specially  found  the  court  stat- 
ed conclusions  of  law,  which  are  in  effect  as 
follows:  (1)  The  law  of  the  case  is  with 
appellee.  (2)  The  appellant  Mary  J.  Aldridge 
executed  the  promissory  notes  and  mortgage 
in  suit,  as  principal  and  not  as  surety.  (3) 
Appellee  is  entitled  to  recover  of  appellants 
the  sum  of  $959.15,  without  relief  from  val- 
uation or  appraisement  laws,  together  with 
the  costs  of  this  action.  (4)  Appellee  is  en- 
titled to  foreclose  the  mortgage  In  suit,  and 
to  a  sale  of  the  real  estate  described  therein 
to  pay  and  satisfy  his  Judgment  herein.  (5) 
Appellants  are  not  entitled  to  recover  on 
their  cross-complaint.  Appellants  Jointly  and 
separately  and  severally,  excepted  to  eadi  of 
said  conclusions  of  law.  They  afterwards 
filed  a  Joint  motion  for  a  new  trial,  and  also 
a  separate  and  several  motion  for  the  same 
purpose.  These  motions  are,  in  substance^ 
the  same,  and  were  each  overruled.  Appel- 
lants then  filed  their  Joint  and  several  mo- 
tion for  a  venire  de  novo,  which  was  over- 
ruled. They  now  prosecute  this  appeal,  and 
haare  assigned  errors  which  require  a  con- 
sideration of  the  questions  hereinafter  de- 
termined. 

[1]  It  is  contended  that  the  court  erred  In 
overruling  the  demurrer  of  appellant  Mary 
J.  Aldridge  to  ttte  second  paragraph  of  ap- 
pellee's reply,  addressed  to  the  second  and 
fourth  paragraphs  of  said  appellant's  sq>arate 
answer.  This  contention  is  based  on  a  claim 
that  said  paragraidx  of  reply  falls  to  allege 
that  the  consideration  mentioned  therein  was 
I'eceived  by  her,  or  was  intended  to  be  used 
by  her,  for  her  benefit,  or  for  her  squurate  or 
Joint  estate.  .It  has  been  held  that  the  de- 
fense arising  from  coverture  is  a/  personal 
defense,  and  that  when  pleaded  to  an  action 
on  contract  against  a  married  woman  the 
plaintiff  must  reply  facts  which  show  that 
the  contract  sued  on  is  one  on  which  she  is 
bound.  Arnold  v.  Engleman  (1885)  103  Ind. 
612,  S  N.  ID.  238 ;  Dickey  v,  Kalfsbeck  (1898) 
20  Ind.  An>.  290,  60  N.  E.  690.  It  has  also 
been  held  that  where  a  married  woman  ac- 
quires a  beneficial  ownership  in  land  pur- 
chased she  receives  a  consideration  for  her 
cimtract,  and  is  a  principal  therein,  and  not 
a  surety;  that  where  land  is  conveyed  to  a 
wife  and  her  husband  Jointly  the  contract 
cannot  be  split  into  fragments  to  the  preju- 
dice of  the  vendor,  but  as  to  him  aU  the  pur- 
chasers are  principals,  and  the  promise  to 
pay  indivisible.  Kedy  v.  Kiamvr  (1891)  129 
Ind.  478,  28  N.  E.  1121.  No  reason  occurs  to 
us  why  this  principle  should  not  be  applied 
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to  contracts  InrolTing  the  purchase  of  per- 
sonal property  by  a  husband  and  wtfe. 

[2]  An  examination  of  the  paragraph  of 
reply  under  consideration  discloses  that  It  is 
alleged  therein,  in  substance,  that  the  stock 
of  merchandise  In  question  was  purchased 
by  appellants  Jointly ;  that  they  executed  the 
notes  and  mortgage  In  suit  to  evidence  and 
secure  the  balance  due  on  the  purchase  price 
thereof ;  that  said  stock  of  merchandise  was 
sold  and  delivered  by  appellee  to  ai^ellants 
Jointly,  and  not  to  appellant  Bert  B.  Aldridge 
Individually;  and  that  said  notes  and  mort- 
gage were  executed  by  appellants  in  connec- 
tion with,  and  as  part  of,  the  consideration 
for  their  Joint  business.  True,  the  pleader 
in  one  or  two  instances  uses  the  inapt  ^^- 
presslon  "tenants  by  the  entireties"  In  de- 
scribing the  title  which  appellants  acquired 
in  said  personal  property  by  the  purchase 
thereof.  Absblre  v.  State  (1876)  63  Ind.  64. 
However,  we  believe  that,  notwithstanding 
such  fact,  the  fair  import  of  said  paragraph 
of  reply  is  as  stated  above.  We  therefore 
conclude  that  it  alleges  facts  which  show 
that  appeUee  Mary  J.  Aldridge  acquired  a 
beneficial  Interest  In  said  stock  of  merchan- 
dise by  purchase.  Under  these  drcumstances 
she  would  be  a  prindpel,  and  not  a  surety, 
on  the  notes  given  for  the  purchase  price 
thereof,  in  accordance  with  the  rule  stated 
above.  We  conclude  that  the  court  did  not 
err  in  overruling  the  demurrer  in  questloo,!  ' 

[3]  It  is  further  contended  that  the  covet 
erred  in  overruling  the  Joint  demurrer  of  ap- 
pellahts  to  appellee's  third  paragraidi  of  re- 
ply, to  their  Joint  answer  to  the- complaint. 
It  will  be  observed  that  said  third  paragraph 
of  reply  alleges  facts  by  whiich  appellee  seeks 
to  estop  appellants  from  asserting  that  ap- 
pellant Mary  J.  Aldridge  is  surety  on  the 
notes  in  suit,  and  from  denying  the  validity 
of  the  mortgage  given  to  secure  the  same. 
Inasmuch  as  the  court  determined  that  said 
appellant  was  in  fact  a  principal  on  said 
notes,  any  error  in  ruling  on  appellants'  de- 
murrer to  said  third  paragraph  of  reply 
would  be  harmless.  For  the  same  reason  any 
error  in  overruling  the  separate  demurrer 
of  appellant  Mary  J.  Aldridge  to  appellee's 
third  paragraph  of  reply,  to  her  second  and 
fourth  paragraphs  of  answer  to  the  com- 
plaint, would  be  harmless. 

[4]  Appellants  contend  that  the  court  erred 
In  each  conclusion  of  law  stated  on  the  spe- 
cial finding  of  facts.  In  support  of  this  con- 
trition they  state  a  number  of  abstract  prop- 
ositions of  law  without  making  any  specific 
application  of  the  same  to  the  instant  case. 
This  Is  not  a  compliance  with  the  rules  gov- 
erning the  preparation  of  toiefs.  However, 
we  gather  from  the  general  tenor  of  the  prop- 
ositions stated  that  appellants  base  their 
contention  In  this  regard  on  a  claim  that  the 
special  finding  of  facts  falls  to  show  that  ap- 
pellant Mary  J.  Aldridge  received  all  or  a 
part  of  the  consideration  of  the  notes  In  suit, ! 


'  either  in  pexBOD.  or  to  the  betterment  of  ^er 
Joint  or  separate  estate. 

[S]  The  recognized  rule  in  this  state  Is  that 
where  the  obligation  sued  upon  la  that  of 
husband  and  wife,  and  Is  secured  by  a  mort- 
gage on  the  real  estate  held  by  them  as  toi- 
ants  by  entireties,  there  is  no  presumption 
that  the  wife  is  surety  on  such  obligation,  or 
that  the  consideration  obtained  was  not  used 
for  t|ie  benefit  of  her  Joint  estate,  and  the 
burden  is  upon  her  to  allege  and  prove  that 
she  executed  such  obligation  as  surety  and 
not  as  prindpaL  The  Security  Ca  ▼.  Arbuc- 
kle  (1888)  119  Ind.  69,  21  N.  B.  469;  Jenne 
V.  Burt  (1889)  121  Ind.  275,  22  N.  B.  256; 
Miller  V.  Shields  (1890)  124  Ind.  166,  24  N.  a 
670,  8  U  R.  A.  406 ;  Cook  T.  Buhrlage  (1902) 
159  Ind.  162,  64  N.  B.  60S. 

[6]  In  the  instant  case  the  special  finding 
of  factb'BhowB  that  the  notes  in  suit  were 
tke  Joint  obligations  of  appellants,  and  that 
the  title  to  the  real  estate  in  question  was 
held  by  them  as  tenants  by  entireties  at  the 
time  they  executed  the  mortgage  in  suit  to 
secure  the  same.  These  facts,  standing  alone, 
under  the  rule  stated  above,  would  create  a 
presumption  that  she  is  a  principal  on  said 
notes,  and  not  a  surety.  The  other  facts 
found  tend  to  support  this  presumption  rath- 
er than  to  rebut  it,  and  hence  the  presump- 
tion sl;^ds. 

Appellants  predicate  error  on  the  action 
of  the  coTirt  In  overruling  their  motion  for 
a  new  trial.  Among  the  rea^ns  assigned 
therefor  are,  that  the  decision  of  the  court 
Is  not  sustained  by  sufficient  evidence,  and 
Is  contrary  to  law.  This  requires  us  to  con- 
sider whether  the  8t)ecial  finding  of  fiicts  is 
sustained  by  sufficient  evidence,  and  whether 
It  is  contrary  to  law.  Wolverton  v.  Wolver- 
ton  (1904)  163  Ind.  26,  71  N.  B.  J;23.  In  sup- 
port of  this  contention  appellants  urge  with 
much  vigor,  among  other  things,  that  tha 
evidence  shows  that  the  sale  of  the  store 
and  market  was  made  to  appellant  Bert  E. 
Aldridge,  and  fully  consummated  by  delivery, 
prior  to  the  tisAe  at  which  the  parties  met 
in  the  office  of  Pickens,  Cox  &  Conder,  where 
appellant  Mary  J.  Aldridge  executed  the 
notes  and  mortgages  given  to  evidence  and 
secure  the  balance  of  the  purchase  price  of 
said  store  and  market;  that  by  reason  of 
such  fact  tftie  could  not  have  purchased  an 
Interest  therein  at  appellee  at  such  time,  and 
therefore  must  have  executed  the  notes  and 
mortgage  in  suit  as  surety.  In  support  of 
this  contention  they  cite  the  facts  that  the 
inventory  had  been  made,  the  purchase  price 
had  been  determined,  the  keys  to  the  store 
room  had  been  turned  over  to  appellant  Bert 
B.  Aldridge,  and  he  had  been  operating  the 
business  prior  to  such  meeting.  While  these 
facts  were  proper  for  the  court  to  consider 
in  reaching  its  decision,  they  were  not  con- 
clusive against  appellee. 

[7]  In  this  connection  we  note  that  it  has 
been  held  fliat  In  an  executory  contract  ot 
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sale,  th»  goods  remain  the  property  of  the 
seller  until  the  contract  has  been  executed, 
and  whether,  In  a  partlcnlar  case,  there  Is 
an  actual  sale^  or  only  an  executory  contract 
of  sale,  depends  upon  the  Intention  of  the 
parties.  Warner  t.  Warner  (190S)  30  Ind. 
App.  678,  66  N.  B.  760. 

[S]  It  will  be  observed  that  the  evidence 
tends  to  prove,  as  the  court  found,  that  when 
it  was  agreed  to  take  an  Inventory  of  the 
stock  on  Sunday,  and  when  appellee  dellyer- 
ed  the  keys  to  appellant  Bert  E.  Aldrldge, 
after  taking  such  Inventory,  it  was  agreed 
that  the  deal  would  be  closed  as  soon  as  ap- 
pellants received  the  deeds  to  the  ^uncle 
lots;  that  when  said  deeds  had  come  ap- 
pellant Bert  E.  Aldrldge  called  appellee  by 
phone,  and  informed  him  of  that  fact,  and 
it  was  then  agreed  that  appellants  should 
meet  appellee  at  noon  on  that  day  to  close  up 
the  transaction.  These  facts,  when  consid- 
ered in  connection  with  other  facts  proven 
and  the  surrounding  circumstances,  are  suf- 
ficient to  warrant  an  inference  that  the  con- 
tract of  sale  remained  executory  until  the 
execution  of  the  bill  of  sale,  notes,  and  mort- 
gages at  the  office  of  Flckens,  Cox  &  Conder 
on  April  7,  1915.  Moreover,  the  court  may 
have  drawn  the  Inference  from  the  facts  and 
circumstances  in  evidence  that  in  negotiating 
for  the  purdiase  of  the  store  and  market, 
appellant  Bert  E.  Aldrldge  was  not  only  act- 
ing for  himself,  but  also  as  agent  for  his 
wife,  in  which  event  it  would  be  Immaterial 
whether  the  contract  of  sale  had  been  exe- 
cuted, or  was  executory,  at  the  time  the  notes 
and  mortgages  were  executed. 

[•]  In  determining  whether  the  finding  of 
facts  is  sustained  by  sufficient  evidence  we 
must  not  only,  consider,  the  direct  evidence 
most  favorable  to  appelleei  but  must  also 
consider  all  reasonable  toferences  that  the 
trial  court  was  warranted  in  drawing  there- 
from. Moerecke  v.  Bryan  (1015)  18S  Ind.  691, 
108  N.  B.  948.  And  this  Is  true  although  oth- 
er and  contrary  Inferences  may  be  reasonably 
drawn  from  such  evidence.  Toledo,  etc.,  B. 
Co.  V.  Mllner  aOie)  62  Ind.  App.  208,  110  N. 
B.  756;  National  Life  Ins.  Co.  v.  Headrlclf 
(1916)  63  Ind.  App.  54,  112  N.  B.  559.  Guided 
by  these  rules,  we  are  unable  to  say  that  the 
decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence.  No  sufficient  reason  has 
been  presented  for  holding  that  the  decision 
of  the  court  is  contrary  to  law. 

[iO]  Appellants,  in  support  of  their  mo- 
tions for  a  new  trial,  finally  contend  that  the 
court  erred  in  the  admission  and  rejection 
of -certain  evidence.  However,  a  careful  ex- 
amination of  their  original  brief,  and  the 
subsequent  amendment  thereto,  falls  to  dis- 
close that  any  exceptions  were  saved  to  the 
rulings  of  the  court  with  reference  to  such 
evidence.  Under  these  drcumstances  no  ques- 
'tion  in  that  regard  Is  presented  for  our  de- 


termination. This  is  in  accord  wTtb  the  set- 
tled rule  governing  the  preparation  of  briefs 
on  appeal,  as  disclosed  by  many  decisions. 
American,  etc,  Co.  v.  Indianapolis,  etc,  Co. 
(1912)  178  Ind.  133,  98  N.  B.  709;  Cleveland, 
etc.,  R.  Co.  V.  Beard  (1912)  62  Ind.  App.  105, 
100  M.  B.  892;  Smith  v.  Cleveland,  etc,  B. 
Co.,  117  N.  B.  534;  Decker  v.  Mahoney,  116 
N.  B.  67;  Chastain  v.  Frost,  119  N.  B.  1007. 
Other  alleged  errors  are  either  expressly  or 
impliedly  waived.  We  conclude  that  the 
court  did  not  err  In  overruling  appellants', 
motions  for  a  new  trial. 

[11]  Appellants  also  contend  th^t  the  court 
erred  In  overruling  their  Joint  and  several 
motion  for  a  venire  de  novo.  As  there  was 
a  special  finding  of  facts  in  this  case  and 
conclusions  of  law  thereon,  and  the  facts 
found  are  sufficient  to  sustain  the  conclusions 
of  law  in  favor  of  appellee,  the  motion  for 
a  venire  de  novo  was  properly  overruled. 
Brehm  v.  Hemmings  (1919)  123  N.  B.  821. 
All  other  errors  properly  assigned  have  been 
waived  by  a  failure  of  appellants  to  make 
any  specific  reference  thereto  in  their  prop- 
ositions or  points.  Buffkin  v.  State  (1914) 
182  Ind.  204,  106  N.  E.  362.  Appellants  have 
failed  to  point  out  any  reversible  error  in 
the  record,  and  the  Judgment  Is  therefore 
affirmed. 


(71  Ind.  App.  81> 

FIHST  NAT.  BANK  OP  SOUTH  BEND  v. 
MAYRetal.    (No.  0913.)* 

(Appellate  Coort  of  Indiana,  Division  No.  1. 
June  27,  1919.) 

1.  Principai.  and  Sttbett  «=>lie— Rklxabb— 
CoiiMON-LiAw  Rule. 

.  At  common  law  the  rule  is  that  a  release 
of  one  surety  releases  all,,  but  that  the  instru- 
ment relied  upon  to  have  this  effect  mast  have 
been  under  seal. 

2.  COTJKTS    «=a91(l)— Intebmediatb    Codbt— 

FOIXOWINO  DCCIBION  OF  SXTPBEIOE  COUBT. 

Decision  of  Supreme  Court  with  reference 
to  parol  or  simple  release  of  surety  is  binding 
upon  the  Appellate  Court  until  overruled. 

Appeal  from  Clrcnlt  Court,  St  Joseph 
County ;   Walter  A.  Funk,  Judge. 

Action  by  the  First  National  Bank  of  South 
Bend  against  Frank  Mayr,  Jr.,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Transferred  to  Supreme  Court 

Arthur  L.  Hubbard  and  Samuel  B.  Petten- 
gill,  both  of  South  Bend,  for  appellant 

Graham  &  Crane  and  Cyrus  B.  Pattee,  all 
of  South  Bend,  for  appellees. 

BNLOB,  J.  This  was  an  action  begun  by 
appellant  against  the  appellees,  Frank  Mayr, 
Jr.,  John  D.  Beitner,  C^rus  B.  Pattee,  B.  B. 


®=9ror  «tber  cum  m*  lune  topio  and  KBT-NUMBBR  In  all  Key-Numbwad  Dlguta  and  ladezM 
*Saperseded  b7  opinion  127  N.  E.  7. 
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Ash,  and  Frank  li.  Krug,  baaed  upon  a  cer- 
tain "letter  of  credit"  agreement,  execnted 
February  24,  1914,  signed  by  the  appellees, 
and  also  signed  by  G.  W.  Blair,  R.  G.  Page, 
F.  G.  Bberhart,  J.  Winter,  George  H.  Mayr, 
and  C.  0.  Tledeman. 
The  said  agreement  was  as  follows: 

"Memorandum  of  agreement  between  the  First 
National  Bank  of  South  Bend,  Indiana,  of  the 
first  part,  and  the  other  persons  who  shall  sign 
this  agreement.  , 

"The  Modem  SpedaUtiea  Manufacturing 
Company  of  Sonth  Bend,  Indiana,  desires  to 
borrow  no^  to  exceed  fifteen  thousand  dollars 
($15,000.00)  of  the  First  National  Bank  of 
South  Bend,  Indiana,  and  to  execute  its  note 
or  notes  therefor  at  such  times .  and  rates  as 
may  be  agreed  upon.  Now,  in  consideration  of 
any  such  loan  or  loans,  the  undersigned  agree 
with  said  bank  and  each  other  to  pay  all  such 
loans  as  shall  be  eTidenced  by  the  promissory 
note  or  notes  .of  the  Modem  Specialities  Man- 
ufacturing Company  executed  by  its  president 
or  treasurer,  and  the  undersigned  as  sureties 
for  said  Modem  Specialties  Manufacturing 
Company  do  hereby  jointly  and  severally  agree 
to  and  with  said  First  National  Bank  to  pay 
aU  such  notes  for  loans  when  the  same  shall 
become  due  according  to  the  terms  thereof, 
without  relief  from,  valuation  or  appraisement 
laws  and  with  all  attorney's  fees  incurred  in 
the  enforcement  of  this  contract,  and  waive 
presentment  for  payment,  protest  and  notice 
of  protest  and  nonpayment  of  such  notes,  and 
that  the  receipt  of  interest  in  advance  shall  not 
disdiarge  any  of  such  sureties. 

"This  shall  be  a  continuing  agreement  to  se- 
cure to  said  bank  the  repayment  of  not  to  ex- 
ceed the  total  loan  of  $15,000  whenever  and  in 
whatever  sums  made,  and  all  renewals  thereof 
until  fully  paid. 

"Witness  our  hands  thia  24th  day  of  Febru- 
ary, 1914. 

"C.  E.  Pattee.  B.  E.  Ash. 

"G.  W.  Blair.  Frank  L.  Krug. 

"J.  D.  Beitner.  J.  Winter. 

"Frank  Mayr,  Jr.      F.  G.  Bberhart 

"George  H.  Mayr.     R.  G.  Page." 

"O.  C.  Tiedeman. 

The  questions  Involved  In  this  appeal  re- 
late to  the  action  of  the  court  in  sustain- 
ing separate  and  several  demurrers  of  appel- 
lees to  the  fourth  paragraph  of  appellant's 
complaint;  the  first,  second,  and  third  para- 
graphs of  complaint  having  been  dismissed 
before  judgment 

This  paragraph  of  complaint,  omitting  for- 
mal parts,  was  as  follows: 

"Plaintiff  for  a  fourth  and  further  paragraph 
of  complaint  alleges  and  says: 

"13iat  plaintiff  is  a  corporation  chartered  and 
organized  under  the  laws  of  the  United  States 
of  America,  and  is  engaged  in  the  business  of 
a  national  bank  in  the  city  of  South  Bend,  Ind. 

"That  defendant  Modern  Specialties  Manu- 
facturing Company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Indiana. 

"That  heretofore  on  the  24th  day  of  Febru- 
ary, 1914,  plaintiff  entered  into  a  written  ccm- 
tract  with  defendants,  Frank  Mayr,  Jr.,  John 
D.  Beitner,  Cyrus  E.  Pattee,  E.  E.  Ash,  Frank 


li.  Krug,  together  with  F.  O.  Eberhart  George 
W.  Blair,  R.  G.  Page,  and  others,  whereby  in 
consideration  of  loans  to  be  made  by  plaintiff 
to  defendant  company,  not  exceeding  in  the 
aggregate  $15,000,  said  individual  defendants 
promised  and  agreed,  jointly  and  severally,  to 
pay  plaintiff  said  loans  when  the  same  should 
become  due,  a  copy  of  which  contract  is  filed 
herewith,  marked  Exhibit  A,  and  made  a  part 
of  this  complaint.  That  on  said  day  and  ever 
since,  each  of  said  individual  defendants  was 
and  is  a  stockholder,  but  were  not  the  only 
stockholders  in  defendant  Modem  Spedaltief 
Manufacturing  Company. 

"That  thereafter,  and  at  various  times,  in 
pursuance  with  and  in  consideration  of  the  cove- 
nants and  agreements  in  said  contract  con- 
tained, plaintiff  loaned  defendant  company  di- 
vers sums  of  money,  not  however,  exceeding 
$16,000.00,  in  evidence  of  which  said  loans  de- 
fendant company  execnted,  by  and  through  its 
president  or  treasurer,  its  certain  promissory 
notes  and  renewals  thereof,  payable  to  plaintiff. 

"That  on  May  20,  1016,  there  waa  due  and 
owing  to  plaintiff  from  the  defendant  company, 
as  evidenced  by  its  said  promissory  notes,  the 
sum  of  $12,480.77.  That  on  said  day  E.  G. 
Eberhart,  for  and  in  bdialf  ot  himself  and  R.  G. 
Page  and  George  W.  Blair,  paid  plaintiff  the 
sum  of  $10,154.41  to  apply  on,  and  wUdi 
plaintiff  did  apply  and  receipt  on  the  indebted- 
ness of  $12,480.77  then  due  plaintiff  from  de- 
fendant company.  That-  in  consideration  of 
said  payment  plaintiff  executed  and  delivered 
to  said  E.  6.  Eberhart  a  certain  written  instru- 
ment in  writing,  a  copy  of  which  is  filed  here- 
with, marked  ESxhibit  E,  and  made  part  of  this 
complaint 

"That  since  May  20,  1016,  plaintiff  baa  not 
loaned  defendant  company  any  further  budis  ot 
money. 

"That  on  May  20,  1916,  defendant  company 
was,  and  now  is,  insolvent 

"That  on  May  20, 191S,  eadi  of  said  individu- 
al defendants  was  and  now  is  a  resident  of  the 
state  of  Indiana. 

"That  on  said  day  each  of  said  individual  de- 
fendants was,  and  now  is,  solvent  and  has  as- 
sets in  this  state  subject  to  execution  under 
the  laws  of  this  state,  over  and  above  his  lia- 
bilitieB,  in  a  sum  sufficient  to  pay  the  balance 

of on  said  day  remaining  due  and  owing 

by  defendant  company  to  plaintiff,  together  with 
attorney's  fees  and  interest  to  date. 
'  "That  there  is  now  due  and  owing  plaintiff 
by  defendant  company  the  sum  of  $2,260.02,  to- 
gether with  interest  and  attorney's  fees,  aa  evi- 
denced by  the  promissory  notes  of  the  defendant 
company  and .  indorsements  th«eon,  copies  of 
which  said  notes  and  indorsements  are  filed  here- 
with, marked  Exhibits  B,  C  and  D,  and  made 
a  part  of  this  complaint 

"That  on  the day  of ,  1916,  plain- 
tiff demanded  of  each  of  said  defendants  the 
payment  of  said  notes  and  of  the  full  amount 
thereon  due,  and  that  each  of  said  defendkate 
failed  and  refused  to  pay  the  same. 

"That  a  reasonable  fee  for  plaintiff's  attor- 
neys herein  of  $250. 

"Wherefore  plaintiff  sues,  etc" 

To  this  complaint  the  above  agreement  sned 
on  was  attached  as  Exhibit  A.  Copies  of  said 
notes  mentioned  in  said  complaint  were  also 
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attached  as  exblblts  to  said  complaint,  and 
marked  Ezbiblts  B,  0,  and  D. 

Exblblt  B  to  said  complaint  was  as  fol- 
lows: 

"Re:  Modern  Spedalties  Bilfgr.  Go. 

"Sooth  Bend,  Ind..  May  17,  1816. 
"Mr.  F.  G.  Ebcrhart,  Mishawaka,  Ind.— Dear 
Sir:  For  and  In  consideration  of  the  sum  of 
$10,000.00,  ten  thousand  dollars,  paid  to  us, 
and  of  the  acqniescenfee  therein  of  those  of 
7oar  creditors  for  whose  benefit  sabstantially 
all  yonr  remaining  assets  are  being  transferred 
to  the  Continental  and  Oommendal  Knist  & 
Savings  Bank,  as  trustees— 

"We  hereby  consent  to  such  transfer  and  agree 
that  neither  we  nor  any  assignee  of  any  of  onr 
claims  against  you,  will  take  any  action  which 
will  have  the  effect  of  setting  aside  or  invalidat- 
ing the  transfer  to  said  trustee. 

"In  consideration  of  the  above  payment  we 
also  release  and  discharge  yon,  R.  G.  Page  and 
G.  W.  Blair,  from  any  and  all  liabilities  in 
connection  with  the  indebtedness  of  the  Modem 
Specialties  Mfg.  Co. 
"Very  truly  yours, 

"First  National  Bank  of  Sonth  Bend, 

"By  Chas.  L.  Zigler,  Cashier. 
"South  Bend  National  Bank, 

"By  Myron  Campbell,  Cashier." 

To  this  paragraph  of  c<»nplalnt  the  appel- 
lees sqtarately  and  severally  demurred,  and 
s^arately  and  severally  filed  with  said  de- 
murrer memorandum,  as  required  by  statute, 
the  substance  of  which  said  memorandum  Is 
as  follows: 

"Each  defendant  says  that  the  said  written 
instrument  set  forth  in  said  paragraph  of  com- 
plaint as  Exhibit  E  is  a  release  and  discharge, 
and,  by  the  terms  of  said  written  instrument  as 
set  forth  as  Exhibit  E,  said  plaintiff  released 
and  discharged  the  said  F.  G.  Eberhart  and  R. 
G.  Page  and  George  W.  Blair,  and  each  of 
them,  from  any  and  all  liability  in  connection 
with  the  said  indebtedness  of  the  Modern  Spe- 
cialties Manufacturing  Company  and  released 
and  discharged  the  said  F.  G.  Eberhart  and 
R.  G.  Page  and  George  W.  Blair,  and  each  of 
them,  from  any  and  all  liability  on  the  said 
contract  of  suretyship  as  sued  upon  in  said 
fourth  paragraph  of  complaint  and  set  forth 
as  Exhibit  A. 

"Each  defendant  further  says  that,  by  the 
terms  of  said  suretyship  contract  set  forth  in 
said  paragraph  as  Exhibit  A,  the  said  F.  G, 
Eberhart  and  R.  G.  Page  and  George  W.  Blair, 
and  each  of  them,  were  cosureties  of  each  of 
these  defendants  and  equally  bound  with  each 
of  these  defendants  to  pay  to  plaintiff  the  said 
principal  obligation  of  the  Modem  Specialties 
Manufacturing  Company. 

"That  the  execution  and  delivery  of  said  writ- 
ten instrument,  set  forth  in  said  paragraph  of 
complaint  as  Exhibit  E,  to  the  said  Eberhart, 
and  the  said  release  and  discharge  of  said  F. 
G.  Eberhart,  R.  G.  Page  and  George  W.  Blalr, 
from  any  and  all  liability  in  connection  with 
the  indebtedness  of  the  defendant  Modem  Spe- 
cialties Manufacturing  Company,  and  from  any 
and  all  liability  on  said  contract  of  suretyship, 
released  and  discharged  each  of  these  defend- 
ants from  any  and  all  liability  on  said  contract 


of  suretyship  as  sued  npon  in  said  paragraph  of 
plaintiff's  complaint 

"That  by  reason  of  the  premises  each  of  the8<>' 
defendants  is  not  now  liable  to  plaintiff  by  rea- 
son of  said  contract  of  suretyship  as  sued  up- 
on in  said  paragraph  of  complaint  as  Ejzbil>- 
It  A." 

The  demurrer  being  sustained,  appellant 
refused  to  plead  further,  and  Judgment  was 
rendered  against  It — that  it  take  nothing  by 
its  complalst,  and  that  appellees  recover 
their  costs.  From  this  Judgment,  this  appeal 
Is  prosecuted. 

The  only  error  assigned  is  the  action  of  the 
court  In  sustaining  said  demurrers  of  ap- 
pellees to  said  paragraph  of  complaint 

The  question,  and  the  only  question,  pre- 
sented for  our  conslderatTon  on  this  record 
Is  as  to  Exhibit  E;  what  Is  Its  legal  force 
and  effect — a  "release,"  or  a  covenant  "not 
to  sue"  ? 

[1]  It  was  and  Is  the  rule  at  common  law 
that  a  "release"  of  one  surety  released  all  the 
sureties,  but  the  instrument  relied  upon  to 
have  this  effect  must  have  been  of  the  kind 
spoken  of  In  the  books  as  a  "technical  re- 
lease"— an  Instrument  under  seal.  Dean  v. 
Newhall,  8  T.  R.  168;  Walker  r.  McCulloch, 
4  Greenl.  (Me.)  421;  McAllester  et  aL  t. 
Sprague  et  aL,  84  Me.  296 ;  Rowley  v.  Stod- 
dard et  al.,  7  Johns.  (N.  T.)  207;  Shaw  v. 
Pratt,  22  Pick.  (Mass.)  805;  Jackson  v. 
Stackhouse,  1  Cow.  (N.  T.)  122,  18  Am.  Dec. 
514 ;  Tharpe  v.  Tharpe,  1  Ld.  Raymond,  235( 

This  because  the  seal  affixed  to  the  re- 
lease furnishes  a  conclusive  presumption - 
that  the  releasor  has  been  fully  satisfied, 
and  the  Inevitable  conclusion  drawn  from 
that  proposition  Is  that  the  releasor,  having 
received  fuU  satisfaction,  could  have  no 
further  right  of  action  against  anybody.  L. 
R.  A.  1915E,  p.  807,  note.  And  if  the  in- 
strument relied  upon  as  such  release  was  not 
tmder  seal,  then  It.  was  construed  as  a 
"covenant  not  to  sue,"  which  was  personal 
to  the  parties  thereto,  and,  to  avoid  circuity 
of  action,  operated  as  a  release  of  the  party 
to  whom  given,  but  did  not  operate  as  a 
release  of  a  cosurety  or  cosureties.  Parme- 
lee  V.  liBwrence,  44  IlL  405,  and  authorities 
supra. 

l^e  rights  of  the  parties  in  cases  such  as 
the  Instant  one  has  been  well  stated  by  the 
Supreme  Court  of  Arkansas  in  the  case  of 
Gordon  v.  Moore,  44  Ark.  849,  51  Am.'  Rep. 
606,  where  the  court  said: 

"As  to  Moore,  all  were  principals  from  the 
beginning,  inasmuch  as  he  had  the  right  to 
collect  the  debt  of  all  or  either.  He  was  only 
required  to  take  cognizance  of  their  relation  to 
the  extent  of  avoiding  any  act  wliich  would 
prejudice  the  rights  of  the  sureties  to  obtain 
exoneration  from  the  principal,  or  contribution 
among  themselves,  •  •  •  Sureties  inter  sese 
are  Joint  obligors ;  all  secondarily  liable  togeth- 
er. Their  mutual  rights  and  obligations  were 
first  determined  in  the  courts  of  diancery,  and 
enforceable  there  alon&    It  is  still  the  more  ap- 
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proprlate  fonim,  from  Its  more  flexible  means 
of  adjustment ;  but  courts  of  law  have  long  as- 
sumed a  concurrent  cognizance  of  these  rights 
and  will  enforce  them  as  defenses.  •  •  •  The 
right  of  a  surety,  compelled  to  pay  a  debt,  as 
against  his  cosurety,  is  not  exoneration  of  the 
burden.  It  is  his  as  much  as  his  fellow's.  It 
is  the  right  of  contribution,  the  right  to  recov- 
er from  his  cosurety  just  so  much  as  will  make 
both  equal  in  the  loss.  It  is  obvioas  that  by 
the  discharge  of  one  surety  the  others  are  in- 
jured (or  would  be)  just  to  the  extent  of  their 
right  to  contribution.  •  •  •  This  mode  of 
adjustment  injures  no  one.  Its  plain,  common 
sense  equity  commends  itself  to  every  man's 
sense  of  right,  and  is  harmonious  with  the 
well-settled  rule  that  the  release  of  the  princi- 
pal discharges  the  surety  altogether,  because  it 
takes  away  the  right  to  exoneration.  When 
the  relief  goes  beyond  the  injury,  it  becomes 
technical  and  arbitrary." 

The  doctrine  that,  where  one  or  more  of 
several  coauretlea  have  paid  his  or  their  full 
proportloii  of  the  debt  in  question  and  were 
given  a  simple  release  from  all  further  lia- 
bility to  pay  said  debt,  such  instrument  shall 
be  construed  only  as  a  covenant  not  to  sue, 
and  does  not  release  the  cosureties,  is  recog- 
nized and  declared  to  be  the  law  in  many 
JnrisdictlonB.  See  Gyc.  voL  84,  p.  1081,  for 
author!  tlea 

In  Parmelee  ▼.  Lawrence,  44  IIL  405,  the 
Instrument  was  as  follows: 

"Received,  Boston,  August  10th,  1884,  twenty- 
two  thousand  five  hundred  and  fifty-seven  dollars 
of  Liberty  Biglow,  in  full  payment  of  bis  por- 
lioD  of  all  money  due  me  on  articles  of  agree- 
ment between  myself,  him  (said  B.),  F.  Parma- 
lee,  D.  A.  Gage  and  W.  S.  Johnson,  dated 
September  15,  1856,  and  recorded  in  the  re- 
corder's office  of  Cook  county,  Illinois,  October 
17th,  same  year,  in  Book  171,  of  Deeds,  page 
71;  And  I  release  and  discharge  said  Biglow, 
his  property  and  estate,  from  all  claims  on  ac- 
count of  same. 

"If  the  property  mentioned  in  the  above  ar- 
ticles has  to  be  sold  nnder  any  order  of  the  court, 
at  Chicago,  the  interest  of  said  Biglow  in  it  is 
to  be  protected  according  to  this  settlement. 
Nothing  herein  contained  shall  in  any  wise  af- 
fect my  rights  or  demand  against  said  Parmalee, 
Gage  or  Johnson,  or  their  interest  in  said  prop- 
erty. 
"[U.  S.  Revenue  Stamp.] 

"Daniel  Lawrence.    [Seal.]" 

The  court  In  dedarlng  the  legal  effect  of 
the  foregoing  Instrument  said: 

"The  weight  of  the  modern  authorities  is 
*  *  *  in  favor  of  the  more  reasonable  rule 
that  when  the  release  of  one  of  several  obligors 
shows  upon  its  face,  and  in  connection  with  the 
surrounding  circnmstances,  that  it  was  the  in- 
tentirai  of  the  parties  not  to  release  the  co-obli- 
gors, such  intention,  as  in  the  case  of  the  writ- 
ten contracts,  shall  be  carried  out,  and  to  that 
end  the  instrument  shall  be  construed  as  a 
covenant  not  to  sue." 

This  case  is  followed  and  approved  In  sub- 
•equent  decisions  of  that  coiurt,  and  has  also 


been  dted  as  authority  by  flie  Supreme 
Courts  of  both  Maine  and  New  Hampshire. 

In  the  case  of  Dean  v.  Newhall,  8  T.  R. 
168,  the  Instrument  sued  on  was  a  Joint  and 
several  bond  by  one  Taylor  and  Newhall  to 
pay  plaintiff  Dean  £200  on  a'  day  certain. 

Taylor  became  Insolvent  and  assigned  all 
his  effects  to  F.  &  B.  in  trust  for  them- 
selves and  all  other  creditors  who  should 
execute  the  deed.  Blalutlff,  one  of  the 
creditors,  executed  the  deed  and  received 
a  dividend  under  it  of  £48.  In  the  deed  was 
contained  a  cov«iant  that — 

"They  would  not  sue,^  arrest,  implead  or  pros- 
ecute Taylor,  his  executors,  or  administrators, 
or  his  or  their  goods,  etc.,  for  or  on  account 
of  any  debt,  etc.,  and  in  case  any  of  said  credi- 
tors should  sue,  etc.,  these  presents  should  be 
a  sufficient  release  and  discharge  to  all  intents 
and  purposes,  both  of  law  and  in  equity,  to  and 
for  the  said  Taylor,  his  executors,  etc.,  and  he 
and  they  should  be  'and  were  thereby  acquitted, 
released,  and  discharged  against  them,  the  said 
creditors,  etc.,  and  as  such  should  and  might 
be  pleaded  in  bar  by  him,  the  said  Taylor,  etc." 

The  defense  was  that,  as  Taylor  was  re- 
leased, Newhall  was  also  released. 

Lord  Kenyon  held  the  above  to  (^erate  as 
a  covenant  not  to  sne,  and  that  plaintiff 
was  entitled  to  Judgment  against  NewhalL 

In  the  case  of  Rowley  v.  Stoddard  et  aL. 
7  Johns.  (N.  Y.)  207,  the  Stoddards  were  In- 
debted to  Rowley  on  a  note  for  $200.  The 
elder  Stoddard  paid  $100  and  took  a  receipt 
from  Rowley,  "In  full  of  all  demands" 
against  him,  the  elder  Stoddard.  The  re- 
ceipt having  been  pleaded,  as  a  release^  the 
court  said: 

"The  settlement  made  in  the  case  before  us 
is  somewhat  in  the  nature  of  an  agreement 
not  to  prosecute  the  elder  Stoddard.  But  a 
technical  release  under  seal  is  necessary  to  be 
given  to  one  of  several  debtors,  in  order  that 
the  others  may  avail  themselves  of  it  as  a 
discharge." 

In  Shaw  v.  Pratt,  22  Pldc  (Masa)  305, 
it  was  said  that  at  conmuHi  law  the  instru- 
ment relied  upon  as  a  release  of  one,  to 
effect  the  release  of  all  sureties,  or  Joint  and 
several  makers,  must  have  been  a  technical 
release  under  seal,  dtlng  authorities. 

In  this  case,  which  was  an  action  upon  a 
promissory  note,  signed  by  John,  and  John 
B.  Pratt,  the  holder,  executed  an  instrum^it 
as  follows: 

"In  consideration  •  •  •  I  hereby  agree 
and  bind  myself  and  my  heirs  to  discharge  the 
note,  being  a  joint  and  several  one,  signed  by 
John  Pratt  and  John  B.  Pratt,  and  held  by 
me,  so  far  as  John  B.  Pratt  is  or  may  be  lia- 
ble to  pay  the  same,  except  that  this  agree- 
ment shall  not  ojierate  in  any  way  to  discharge 
or  affect  the  suit  already  begun  by  me  against 
John  Pratt,  and  for  which  a  farm  on  New  Aah- 
ford  has  been  attached  on  said  note." 

In  the  case  of  Couch  v.  Mills  et  aL,  21 
Wend.  '(N.  Y.)  424,  and  which  was  an  actloB 
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iqmn  iNNHnlssory  notes  made  by  the  defend- 
ants, tbe  plea  Interposed  by  defendant  Mills 
was  as  follows,  in  substailce,  that  the  plain- 
tiff  by  a  certain  writing  under  seal,  in  con- 
sideration of  $500  paid  to  him  by  Henry 
Talmage,  one  of  the  defendants  In  said  ac- 
tion, covenanted  and  agreed  with  said  Henry 
Talmage  that  neither  he,  the  plaintiff,  nor 
his 'executors,  eta,  should  at  any  time  or 
times  thereafter,  sne  the  said  Henry  Tal- 
mage, or  levy  npon  his  goods  or  chattels  for 
or  by  reason  or  In  consequence  of  the  prom- 
ises and  undertakings  in  this  declaration  In 
this  case  mentioned;  and  In  case  any  pro- 
ceeding, either  at  law  or  in  equity,  should 
be  had,  continued,  or  prosecuted,  then  that 
tbe  said  writing  shonld  be  deemed  to  all  In- 
tents and  purposes  a  release  to  him,  the 
said  Henry  Talmage,  from  and  against  the 
same;  that  the  plaintiff  continued  and  pros- 
ecuted his  suit  against  said  Henry  Talmage, 
contrary  to  said  covenants  in  said  writing 
contained,  whereby  the  said  writing  became 
and  was  and  is  an  absolute  release  and  dis- 
charge to  the  said  Henry  Talmage,  and  the 
other  defendants  in  this  suit 

To  this  plea,  in  sustaining  the  demurrer 
thereto  the  court  said: 

"13ie  language  of  the  instrument,  as  set  forth, 
is  undoubtedly  very  particnlar;  bat  it  is  mani- 
fest, from  the  whole  scope  of  it,  that  it  was  not 
intended  to  have  the  operation  and  effect  of  a 
technical  release  upon  the  snbject-matter  of 
the  salt,  but  only  to  protect  the  rights  of  the 
covenantee.  •  •  •  To  construe  it  into  a 
technical  release  of  all  wonld  be  carrying  the 
obligation  beyond  the  obvious  intent  of  the  par- 
ties. If  it  had  been  Intended  to  be  so  onder- 
stood,  more  direct  and  pertinent  language  would 
have  been  used." 

In  Jackson  t.  Stackhouse,  1  Ciow.  (N.  Z.) 
122,  13  Am.  Dec.  614,  Thurman  and  Stack- 
house  had  executed  a  bond.  Upon  this  bond 
was  the  following  Indorsement: 

"I,  Nicholas  Rosevelt  do  hereby  fully  release 
and  discbarge  the  within  named  obligor,  James 
L.  Thnrman,  from  all  liability  on  the  within 
bond,  and  rely  on  the  mortgage  given  with  the 
bond,  as  my  security  for  the  payment  of  the 
money  mentioned  in  the  bond.  Dated,  January 
21st,  1016.  Nicholas  BosevelL" 

Tbe  court  In  passing  upon  the  matter  said : 

"The  Indorsement  on  the  bond  by  Rosevelt 
was  intended  to  discharge  Thurman  from  per- 
sonal Uabilitr  only,  and  that  the  mortgage 
should  remain  a  lien  on  the  land.  It  may  be 
questioned  whether  the  writing  can  have  any 
effect  A  release,  not  by  deed,  and  without  con- 
sideration, is  void.  •  •  •  No  consideration 
is  stated,  and  it  is  not  under  seal;  if  it  had 
been,  it  would  be  construed  as  a  covenant  not 
to  sne  Thurman,  and  operate  as  a  release  to 
avoid  a  circuity  of  action." 

Tbe  case  of  Walker  v.  McCulloch,  4  OreenL 
<Me.)  421,  was  an  action  upon  a  promissory 
note,  executed  by  McCuUocb,  Jonas  Clark, 
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and  Henry  Clark.    Tbe  note  bore  the  fol? 
lowing  indorsement: 

"April  2d,  1821.  Received  of  Jonas  Clark 
one-third  of  the  amount  of  the  within  note,  and 
interest;  and  he  is  hereby  discharged  from  the 
same." 

It  was  Insisted  that  this  was  a  release, 
and  that  ther^y  all  parties  to  said  note  were 
released.  In  XMtssing  upon  the  question  the 
court  said: 

"It  is  not  under  seal,  and  therefore  is  not  a 
technical  release.  It  might  have  been  explain- 
ed by  parole  evidence  as  other  receipts  are  ex- 
plainable. •  •  •  The  receipt  In  question  can- 
not amount  to  more  than  a  perpetual  covenant 
for  the  benefit  of  Jonas  Clark.  •  •  •  Noth- 
ing short  of  full  payment  by  one  of  several  joint 
debtors,'  or  a  release  under  seal,  can  operate 
to  discharge  the  other  debtors  from  the  con- 
tract" 

The  case  of  McAllester  et  al.  t.  Sprague 
et  al.,  34  Me.  296,  was  an  action  In  assumpsit 
against  Joint  debtors.  The  Instrument  relied 
upon  as  a  release  was  as  follows: 

"Received  of  Jotham  L.  Sprague  one  red 
horse  (described),  in  full  for  his  half  of  our 
account  against  him  and  E.  L.  Murphy. 
*  *  *  To  be  his  discharge  in  full  for  debt 
and  cost,  but  no  discharge  for  Murphy." 

It  was  contended  that  this  Instmment 
Should  be  given  the  effect  of  a  formal  le- 
lease,  but  the  court  said: 

"But  the  receipt  in  this  case  was  not  a  tech- 
nical release;  it  was  not  under  seal,  and,  if 
it  had  been,  it  could  not  fairly  be  nnderstood 
to  mean  that  the  whole  debt  should  be  discharg- 
ed by  the  present  release  of  Sprague.  Its  lan- 
guage does  not  imply  an  intention  to  cancel  the 
whole  debt,  although  the  consideration  might  be 
adequate  to  that  purpose,  and  also  to  release 
Sprague,  without  its  being  under  seal.  Such 
effect  might  have  been  given  to  it,  if  it  had  been 
so  Intended." 

Tbe  receipt  was  declared  to  be  In  effect 
a  covenant  not  to  sue  Sprague,  and  that) 
Murphy  was  not  thereby  released. 

In  Indiana,  the  leading  case  upon  the  ques- 
tion now  under  consideration  is  Stockton  v. 
Stockton,  Jr.,  et  al.,  40  Ind.  225,  and  Alabama 
seems  to  be  the  only^  state  whose  decisions 
are  In  harmony  with  those  of  Indiana. 

The  Stockton  Case  was  a  suit  npon  a  note 
for  $2,400  and  due  In  12  months.  Lawrence 
B.  Stockton  was  principal;  one  Moore  and 
Wm.  and  Martin  Stockton  were  sureties 
thereon  for  said  Lawrence.  Before  maturity, 
Moore  paid,  by  giving  an  order  for  the 
amount,  $500;  the  holder  agreeing,  in  con- 
sideration thereof,  to  release  him  from  all 
further  liability  thereon.  Held,  the  release 
of  Moore  released  tbe  other  sureties,  dtlng 
Ayleswortb  v.  Brown,  31  Ind.  270. 

In  the  Ayleswortb  Case,  supra,  Barbee, 
Brown  &  Co.  held  a  Judgment  against  Fred- 
erick Oeiger  and  James  Fallis  for  $6,115.6& 
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CMger  paid  one-half  thereof,  and  an  Instru- 
ment was  executed  which  the  court  con- 
strued as  a  covenant  by  Barbee,  Brown  & 
Co.  not  to  pursue  Gelger  further,  In  the  col- 
lection of  the  Judgment  The  court.  In  speak- 
ing of  the  contention  of  the  respective  par- 
ttes,  says: 

"The  general  proposition  is  familiar  that  the 
release  of  one  of  several  Joint  debtors  is  a  re- 
lease of  all  the  others,  and  the  appellant  con- 
tends that  that  proposition  is  applicable  in  this 
case.    This  is  not  technically  a  release." 

The  Aylesworth  Case  we  next  find  cited 
in  the  case  of  Patil  v.  Logansport  Nat.  Bank, 
60  Ind.  199. 

In  this  last  case  one  Orton  had  executed 
his  promissory  note  for  the  sum  of  $2,000, 
with  Paul  and  Reynolds  as  sureties  thereon, 
payable  to  one  Murdock,  90  days  after  date. 
Eight  days  after  this  note  became  due,  said 
Reynolds  made  an  assignment  of  all  his 
property  for  the  benefit  of  creditors.  The 
deed  of  assignment  stipulated  that  the  trus- 
tee complete  the  execution  of  the  trust  with- 
in three  years.  Afterwards  Paul,  the  other 
surety,  died,  and  the  said  note  was  filed  by 
the  bank,  as  a  claim  against  his  estate.  The 
appellant  administrator  urged  two  proposi- 
tions for  a  reversal  of  the  case,  viz. : 

"(1)  That  the  assent  [of  the  holder  of  the 
note]  to  the  assignment  of  Reynolds  operated 
as  a  covenant  not  to  sue  him  for  three  years, 
.and  the  rights  of  the  cosurety,  Paul,  were  in- 
juriously affected  thereby ;    and, 

"(2)  That  said  assent  operated  as  a  release 
of  said  Reynolds,  one  of  the  makers  of  a  Joint 
note,  and  that  that  release  was,  in  law,  a  re- 
lease of  all  the  makers  of  said  note." 

In  passing  upon  the  auestlon,  the  court 
said: 

"If  the  act  of  the  bank,  in  assenting  to  the 
assignment,  operated  as  an  agreement  not  to 
sue  for  three  years,  as  to. which  we  express  no 
opinion,  that  agreement  was  no  bar  to  a  suit 
within  that  •  •  *  time."  Citing  authori- 
ties. "As  to  the  second  point,  it  is  true  that  a 
release  of  one  of  the  makers  of  a  joint  obliga- 
tion may  release  all."  Citing  1  Parsons,  Con- 
tracts, 27,  and  the  Stockton  Case,  supra.  "But 
this  principle  has  no  application  to  the  case  be- 
fore ns." 

The  Aylesworth  Case  Is  next  dted  in  the 
case  of  Walls  et  al.  v.  Balrd,  91  Ind.  429. 
In  this  last  case  there  was  a  note  for  $1,868.- 
60  executed  by  Lane  and  Walls,  partners, 
to  Balrd.  They  dissolved  their  partnership 
business,  and  later  Balrd,  in  consideration 
of  $381.38  paid  to  him  by  said  Lane  and 
the  surrender  of  a  certain  other  note,  re- 
leased Lane  "of  any  farther  obligation  of 
security  to  said  note."  Afterward  Balrd 
sued  Walls  for  the  balance  due  on  said  note 
and  to  fore<dose  the  mortgage  executed  by 
Walls  and  wife  to  secure  the  payment  there- 
of; in  which  mortgage  tb«y  had  expressly 


agreed  to  pay  said  note,  and  the  oonrt  said, 
dtlng  the  Aylesworth  Case: 

"The  law  is  well  settled  that  die  uncondition- 
al release  of  one  or  more  Joint  obligors  releas- 
es all  the  Joint  obligors,  •  •  •  but  we  do  not 
see  that  these  questions  are, well  presented." 

The  case  of  3^er  v.  Hamilton  et  aL,  51 
Ind.  250,  Is  another  case  In  which  the.  doc- 
trine as  to  the  release  of  one  surety  releasing 
the  other  sureties  is  announced.  In  this 
case  it  appears  that  one  Margaret  Hamil- 
ton had  been  the  guardian  of  one  John  W. 
Hamilton;  that,  as  such  guardian,  she  sold 
lands  belonging  to  her  ward  and  received  a 
promissory  note  in  payment  therefor;  that 
she  afterwards  purchased  lands  in  her  own 
name,  and  used  the  note  so  received  in  pay- 
ment for  lands  of  her  ward,  so  sold  by  her. 
In  part  payment  for,  lands  so  purchased  by 
her;  that  after  the  said  ward  became  of 
full  age,  for  a  valuable  consideration  he 
did  "ratify  and  confirm  the  said  act  of  my 
said  guardian  In  so  investing  said  money, 
and  release  any  and  all  right  of  action  1 
may  have  against  said  Parkimson  or  Pace, 
or  either  of  them,  on  account  of  said  act  of 
my  sa^ld  guardian,  as  sureties  on  my  said 
guardian's  bond,  or  otherwise.  But  nothing 
herein  contained  is  to  be  construed  as  a  re- 
lease of  John  J.  Phillips  on  said  bond."  The 
suit  was  brought  against  Margaret  Hamil- 
ton, the  former  guardian,  and  against  one 
Tyner  to  recover  the  value  of  the  note  be- 
longing to  said  ward,  and  used  by  her  b) 
part  payment  of  the  lands  so  pnrdiased  by 
her;  she  having  turned  said  note  over  to 
one  Phillips,  and  he  to  said  Tyner.  Tyner 
was  not  a  surety  on  said  'guardian's  bond. 
There  was  a  Judgment  against  'Pyner,  and 
be  appealed.  The  question  presented  to  the 
court  was  the  legal  effect  of  the  ratification 
by  salct  ward  of  the  use  of  said  note  so 
made  by  bis  said  guardian.  The  court  held 
that  the  said  ratification  by  said  ward,  aft- 
er he  became  of  full  age,  with  full  knowl- 
edge of  all  the  f^cts,  was  a  bar  to  the  ac- 
tion. This  was  the  only  question  in  issue. 
On  petition  for  a  rehearing  the  court  said: 

"A  release  of  one  or  more  of  the  joint  obligors 
on  a  bond  is  a  release  of  alL" 

Clearly  this  was  pure  dicta. 

The  Stockton  Case  Is  also  dted  in  the 
case  of  Erwln  v.  Scotten,  40  Ind.  389.  This 
last  was  an  action  by  Scotten  as  administra- 
tor, upon  a  Joint  promissory  note,  signed 
by  William  P.  Erwln,  William  Comer,  and 
Edwin  Erwln.  Process  had  been  served  up- 
on William  P.  Erwln  and  William  Comer, 
but  not  on  Edwin  Erwln.  Judgment  vras 
rendered  against  the  two  defendants  served, 
and  afterwards  the  plaintiff  filed  his  peti- 
tion asking  that  said  Eklwln  Erwln  be  serv- 
ed with  process,  etc.,  and  that  he  be  made  a 
party  to  said  Judgment  theretofore  obtain- 
ed.   The  acti<»i  was  brought,  and  was  tbea 
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pending  in  the  Wayne  county  court  of  com- 
mon pleas,  and  the  defendant,  after  being 
served  with  process  entered  his  special  ap- 
pearance and  filed  answer  in  which  he  al- 
leged that  he  was  and  had  been,  etc.,  a  resi- 
dent of  Huntington  county;  that  the  note 
was  a  Joint  note,  and  plaintiff  had  already 
taken  a  Joint  Judgment  against  the  other 
two  makers  thereof,  etc.;  and  that  the 
court  was  without  jurisdiction  over  him.  A 
demurrer  to  tMs  answer  was  sustained,  and 
this  was  the  only  Question  presented  by  the 
record  on  appeaf  In  the  opinion  of  the 
court  (40  Ind.  399),  in  discussing  the  effect 
of  a  statutory  provision,  the  court  said: 

"We  have,  in  the  case  to  Stockton  ▼.  Stock- 
ton, ante  p.  225,  applied  the  principles  of  the 
common  law  to  a  joint  obligation  by  holding 
that  the  release  of  one  joint  obligor  wag  a  re- 
lease  of  all  the  other  joint  obligors." 

An  examination  of  the  authorities. reveals 
the  fact  that  at  common  law  the  only  re- 
lease, given  by  the  Creditor  to  one  or  more 
sureties,  upon  a  written  obligation  to  pay 
money,  as  such  which  had  the  effect  of  dis- 
charging all  the  sureties  thereon,  was  a 
"'formal"  release,  a  "technical"  release,  to 
wit,  an  instrument  under  seal  and  it  was 
given  that  effect  for  the  reason  hereinbefore 
stated.  The  confusion  seems  to  have  arisen 
from  a  loose  use  of  the  word  "r^ease" — ^not 
confining  It  to  Its  original  meaning  of  hav- 
ing reference  to  sealed  Instruments  only. 

It  has  been  argued  by  counsel  that  the  re- 
lease of  one  surety  by  an  Instrumeit  such 
AS  the  one  Involved  in  this  case,  discharges 
the  other  sureties,  because  such  a  release 
changes  their  contract.  With  this  statement 
we  cannot  agree.  So  far  as  the  sureties 
are  concerned,  they  have  first  a  contract 
-with  the  holdo'  of  the  instrument  by  which 
they  and  eadi  of  them  agree  to  pay  such 
bolder  the  entire  amount  of  said  contract 
Indebtedness;  it  remaining  unpaid.  As  be- 
tween them  and  each  of  them,  and  their 
principal  debtor,  the  law  implies  on  his  part 
A  promise  to  exonerate  them  and  each  of 
them  for,  and  to  the  amount  of,  any  money 
that  they  or  either  of  them  may  be  called 
upon  to  pay  to  such  holder,  in  discharge  of 
such  obllgatian,  while,  as  between  such  sure- 
ties, the  law  implies  on  the  part  of  each  of 
them  a  promise  to  contribute  his  proportion- 
al part  of  such  indebtedness  based  upon  the 
number  of  solvent  sureties  as  any  o^  his  co- 
sureties is  called  upon  to  pay.  But  this  prom- 
ise the  law  only  implies,  or  raises,  as  against 
him,  after  there  has  been  a  payment  by  his- 
cosurety  or  cosureties  of  more  than  their 
full  proportionate  part  or  parts  of  such  in- 
debtedness, determined  as  aforesaid.  The 
first  above-mentioned  contract  is  express. 
The  other  two  agreements  are  implied  in 
law.  If  one  of  such  sureties  pays  to  the 
bolder  of  such  Instrument  -his  full  propor- 


tionate part  thereof,  clearly  his  cosurety,  or 
cosureties,  cannot  call  upon  him  for  contri--' 
button,  upon  their  paying  the  balance,  for 
he  has  already  fully  discharged  bis  obliga- 
tion, and  under  the  circumstances  the  law 
will  not  imply  a  promise  on  his  part  to  con- 
tribute to  his  cosureties,  and.  If  there  is  no 
such  promise  we  fail  to  see  wher^n  the  al- 
leged contract  has  been  changed,  and  U  such 
contract  has  not  been  changed  as  to  such 
surety,  we  see  no  legal  or  valid  reason  for 
holding  the  cosurety  in  such  case  discharged, 
filackstone,  book  1,  i».  70,  says: 

''And  hence  it  Is  that  our  lawyers  are  with 
justice  BO  copious  in  their  encomiums  on  the 
reason  of  the  common  law;  they  tell  us  that 
the  law  is  the  perfection  of  reason,  and  that  it 
always  intends  to  conform  thereto,  and  that 
what  is  not  reason  is  not  law." 

[2]  We  are  of  the  opinion  that  the  demur- 
rer In  this  case  should  have  been  overruled; 
that  the  complaint  herein  states  a  cause  of 
action ;  but  as  the  ruling  of  the  court  here- 
in seems  to  be  In  harmony  with  Stockton  ▼. 
Stockton,  supra,  and  that  case  being  now 
binding  upon  us,  we  are  without  power  to 
reverse  this  case.  We  therefore  transfer  It 
to  the  Supreme  Court  for  their  considera- 
tion, and  respectfully  recommend  that  the 
said  Stockton  Case  be  overruled,  so  far  as  It 
may  be  held  to  be  applicable  to  parol  or 
simple  releases. 


J  (7t  Ind.  App.  6I» 

LOmSVIIiLI]  &  SOUTHBBN  INDIANA 
TBACTIQN  CO.  et  aL  v.  JENNINOa* 
(No.  9880.) 

(Appellate  Oonrt  of  Indiana,  Division  No.  2. 
June  26,  1910.) 

1.  MtJinOIFAI.  COBPOBATtONB  *=>724r-Q0V- 
-EBNMXNTAX  PoWKBB— LtAJBILITT  FOB  ExEB- 
GIBE  OB  FaILUBE   TO   EXXBCISE. 

A  municipal  corporation  is  a  government 
possessing,  to  a  limited  extent,  sovereign  pow- 
ers, which  may  be  denominated  governmental 
or  public;  and,  such  powers  being  pnblic  and 
sovereign  in  their  natnre,  such  munidpsl  cor- 
poration is  not  liable  for  a  failure  to  exercise 
them  or  for  errors  committed  in  their  exer- 
cise. 

2.  Municipal  Corpokations  i8=»739(2)— Lia- 
bixjtt  fob  pcbflonal  injdbies— acts  in 

OOVEBNMENTAI,      OaFAOITX  —  EXTINOUISH- 
MENT  OF  FIBE& 

In  the  extinguishment  of  fires  and  in  mak- 
ing arrangements  therefor,  the  municipality 
acts  in  its  governmental  capacity  and  Is  not 
liable  for  damages  caused  by  the  negligence  of 
its  fire  department. 

S.  Dakaqes  Qs»226— Apfobtionhent— Con- 

OUBBENT  NEOUaiNCB  OF  SEBV4NT— DSVEND- 
ANXS. 

Where  a  passenger  of  a  street  car  was  in- 
jured in  a  collision  between  the  street  car  and 
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municipal  fire  apparatus  through  the  alleged 
negligence  of  both,  the  jury  could  not  apportion 
the  amount  of  damages;  and,  the  city  not  being 
liable  because  acting  govemmentally,  the  com- 
pany alone  was  liable  for  any  damage. 

4.  Negliqencb  i9=3l — DEnwiTioN. 

"Negligence"  which  renders  one  liable  to 
another  who  is  injured  thereby  is  the  doing  of 
some  act  or  thing  which  it  is  Iiis  duty  to  re- 
frain from  dQing,  or  in  failing  to  do  some  act 
or  thing  which  it  is  his  duty  to  do. 

[Ed.  Note.— For  other  definitions,  see  Wotds 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

Appeal  from  Circuit  Court,  Clark  County; 
James  W.  Fortmie,  Judge. 

Action  by  Fred  Jennings  against  the  Louls- 
■vllle  &  Southern  Indiana  Traction  Company 
and  the  City  of  New  Albany.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed, 
with  Instructions. 

Charles  L.  Jewett,  Walter  V.  Bullelt,  and 
Henry  C.  Jewett,  all  of  New  Albany,  George 
H.  Volgt,  of  Jeflersonvllle^  and  George  H. 
Hester,  of  New  Albany,  for  appellants. 

Evan  B.  Stotsenburg  and  John  H.  Weath- 
ers, both  of  New  Albany,  for  appellee. 

NICHOLS,  P.  J.  This  was  an  action 
commenced  In  the  £loyd  circuit  court  and  on 
change  of  venue  tried  In  the  Clark  circuit 
court 

It  is  averred  in  the  aoiended  complaint  In 
substance  that:  • 

The  appellant  Louisrille  ft'  Southern  In- 
diana Traction  Company  (hereinafter  men- 
tioned as  company)  owned  and  operated  a 
line  of  street  railway  over  Vlncennes  street 
in  the  city  of  New  Albany  (hereinafter  men- 
tioned as  the  city).  Said  city  operated  a 
fire  department  for  the  extinguishment  of 
fires,  using  therefor  a  number  of  hose  reels 
for  the  carriage  of  hose  to  and  from  the  fire; 
fbe  same  being  propelled  by  horses  driven 
by  men  employed  by  the  city.  One  of  said 
reels  was  known  as  No.  5,  and  was  located  in 
a  fire  engine  house  on  Culbertson  avenue, 
which  runs  east  and  west  and  intersects  said 
Ylncennes  street  at  right  angles;  said  engine 
house  being  about  1,0<X>  feet  east  of  said  Vln- 
cennes Street 

On  May  3, 1914,  appellee  took  passage  upon 
one  of  the  cars  of  said  company,  paying  the 
customary  fare,  and  was  accepted  as  a  pas- 
senger to  be  carried  along  said  Vlncennes 
street  over  said  Culbertson  avenue.  Shortly 
before  said  car  reached  said  avenue,  there 
was  an  alarm  of  fire  In  said  city,  to  which 
alarm  said  hose  reel  No.  6,  in  charge  of  a 
servant  of  the  dty,  responded.  In  so  re- 
sponding the  horses  attached  to  said  reel 
were  driven  at  a  high  and  dangerous  rate  of 
speed  westward  on  said  avenue  to  the  Inter- 
section of  said  Vlncennes   street.     At  said 


time  said  street  car  on  which  appellee  was 
riding  was  traveling  northward  on  said  Vln- 
cennes street  and  approaching  the  inter- 
section of  said  Culbertson  avenue.  The  said 
city's  servant  as  he  approached  said  Vln- 
cennes street  was  unable  to  see  approachiu? 
vehicles  or  car  on  said  Vlncennes  Street  on 
account  of  buildings  and  other  obstructions. 
Notwithstanding  said  fact,  said  servant  neg- 
ligently and  carelessly  failed  to  check  the 
speed  of  his  horses  and  failed  to  give  any 
notice  or  sound  any  warning  of  the  approach 
of  said  reel  to  said  Vlncennes  street  and 
negligently  and  carelessly  drove  the  same 
toward  and  onto  said  Intersection  at  a  high 
and  dangerous  rate  of  speed  of  15  miles  an 
hour,  and  he  was  thereby  unable  to  stop  the 
same  in  order  to  avoid  a  collision  with  any 
car  that  might  be  approaching  said  inter- 
section. When  said  car  and  reel  reached  said 
intersection,  through  the  carelessness  and 
negligence  of  the  agents  and  servants  of  said 
company,  and  through  the  carelessness  and 
negligence  of  the  servants  of  said  city,  they 
were  caused  to  collide  ■with  each  other,  there- 
by throwing  the  appellee  against  the  sides  and 
seats  of  the  car,  causing  him  to  be  struck  hi 
the  back  and  head  and  bruising  and  injuring 
his  body,  spine,  head,  and  limbs,  and  causing 
him  to  suffer  great  bodily  pain  and  mental 
anguish,  to  lose  much  time  from  his  avoca- 
tion (vocation),  to  incur  large  expenses  for 
medical  and  surgical  attention,  to  have  Ms 
power  to  malie  money  permanently  dimin- 
ished, and  to  be  permanently  injured  and 
crippled  to  bis  damage  In  the  sum  of  $5,000. 
That  said  collision  and  resultant  tnjuriea 
were  caused  by  the  negligence  of  the  serv- 
ants and  agents  of  the  company  in  charge  of 
the  said  car,  and  by  the  negligence  of  the 
servants  of  said  city.  In  charge  of  said  reel 
and  horses  propelling  the  same.  There  was 
a  demand  for  damages  in  the  sum  of  95,000. 

The  appellant  city  filed  its  separate  de- 
murrer to  appellee's  amended  complaint  with 
memorandum,  alleging  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  over- 
ruled, to  which  ruling  said  appellant  ex- 
cepted. 

Said  city  filed  Its  answer  and  thereafter 
Its  amended  answer  In  two  paragraphs;  the 
first  being  a  .general  denial,  and  the  second 
severing  its  defense,  averring  that  the  wrongs 
and  injuries  complained  of  In  appellee's 
amended  complaint,  if  committed  at  all,  were 
committed  by  said  city  in  the  exercise  and 
discharge  of  the  governmental  duty  Incum- 
bent upon  it  as  a  city  of  the  state,  and  for 
which  wrongs  dnd  Injuries  said  city  is  not 
liable,  for  the  reason  that  said  city  is  a  mu- 
nicipal corporation  organized  and  existing  un- 
der the  laws  of  the  state  and  as  a  city  of 
the  third  class,  and  as  such  is  required  to 
and  for  many  years  has  maintained  a  paid 
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tire  department  for  the  exttngnlsbment  of 
fires  occurring  wltbin  the  corporate  limits. 

On  the  day  of  the  alleged  Injuries,  the 
alarm  of  fire  was  sonnded,  and  the  city's 
hose  reel  No.  5,  was  being  driven  in  re- 
sponse to  said  alarm  of  fire  to  a  point  witliln 
the  corporate  limits  of  the  city  where  said 
fire  then  was,  and  while  being  so  driven, 
the  wrongs  and  injuries  complained  of  were 
inflicted  without  any  fault  or  negligence  on 
the  part  of  the  dty. 

Appellee,  flled  his  demurrer  to  the  said 
second  paragraph  of  answer  for  want  of  facts 
to  constitute  a  defense,  which  demurrer  was 
sustained,  to  which  ruling  the  said  appellant 
dty  excepted. 

The  appellant  company,  severing  Its  de- 
fense, after  demurrer  to  the  complaint  which 
was  overruled,  filed  its  answer  in  general 
denial. 

The  cause  was  submitted  to  the  Jury 
for  trial,  which  returned  the  following  ver- 
dict: 

"We,  the  Jnry,  find  for  the  plaintiff  and  as- 
sess his  damages  at  $1,500.00.  $1,000.00 
against  city  of  New  Albany,  $600.00  against 
LouisvUIe  &  Southern  Indiana  Traction  Com- 
pany. James  D.  Applegate,  Foreman." 

Appellant  company  flled  its  motion  for  a 
venire  facias  de  novo,  assigning  as  grounds 
therefor: 

(1)  The  verdict  does  not  assess  the  damages 
against  api)ellant  as  required  by  law. 

(2)  Such  verdict  assesses  damages  against 
appellant  company  separably  at  $500  and 
against  appellant  city  at  $1,000. 

&)  Such  verdict  did  not  assess  appellee's 
damages  against  both  of  the  appellants 
jointly. 

(4)  Such  verdict  is  so  defective^  uncertain 
and  ambiguous  that  no  Judgment  can  he  ren- 
dered thereon. 

This  motion  was  overruled. 

Appellant  company  flled  Its  motion  for  a 
new  trial,  which  was  overruled,  and  there- 
after its  motion  in  arrest  of  judgment,  which 
was  overruled,  and  thereupon  the  court  ren- 
dered judgment  in  favor  of  the  appellee  and 
against  the  appellants  for  $1,500  and  costs. 
The  appellant  company  flled  Its  motion  to 
modify  such  judgment  by  striking  out  $1J500 
as  the  amount  and  inserting  In  Ueu  thereof 
$1,000,  which  was  overruled  by  the  court 
and  appellants  now  prosecute  this  appeal. 

The  only  error  assigned  by  the  appellant 
city  that  we  need  to  consider  is  the  action 
of  the  court  In  overruling  the  demurrer  to 
the  amended  complaint. 

The  question  thus  presented  is  as  to  wheth- 
er a  city  of  the  state  is  liable  in  damages  to 
one  injured  by  the  negligence  of  a  member 
of  its  city  flre  department  wliile  he  is  at- 
tempting to  extinguish  a  flre. 

[1, 2]  It  is  the  settled  law  of  this  state,  as 
well  as  elsewhere,  that  a  municipal  corpora- 
tion, sndi  as  the  appellant  city  in  this  case, 


is  a  government,  possessing  to  a  Uniited  ex- 
tent sovereign  powers,  which  are  either  leg- 
islative or  Judicial,  and  which  may  be  de- 
nominated governmental  or  public,  and,  such 
Itowers  being  public  and  sovereign  in  their 
nature,  such  city  is  not  liable  for  a  failure  to 
exercise  them,  or  for  errors  committed. in 
their  exercise.  In  the  extinguishment  of  fires 
and  in  malcing  arrangements  therefor,  the 
municipality  acts  in  its  governmental  ca- 
pacity, and  is  not  liable  for  damages  caused 
by  the  negligence  of  its  flre  department. 

This  is  a  substantial  statement  of  the 
holding  in  the  ease  of  Aschoff  v.  City  of 
EvansvlUe,  34  Ind.  App.  31,  32,  72  N.  E.  279, 
which  case  cites  a  large  number  of  authori- 
ties to  the  same  effect.  See,  also.  City  of 
Kokomo  v.  Loy,  185  Ind.  18,  112  N.  E.  995; 
Long  V.  City  of  Birmingham,  161  Ala.  427, 
49  South.  881,  18  Ann.  Cas.  507;  Wild  v. 
City  of  Paterson,,47  N.  J.  Law,  406,  1  Atl.  490; 
Shanewerk  v.  City  of  Ft.  Worth,  11,  Tex.  Clv. 
App.  271,  32  S.  W.  918;  Peterson  v.  City  of 
Wilmington,  130  N.  C.  76,  40  S.  B.  853,  56  L. 
R.  A.  959. 

The  appellant  city's  demurrer  to  the 
amended  complaint  should  have  been  sus- 
tained. The  city  has  presented  and  discussed 
other  alleged  errors,  but  with  this  ruling  we 
do  not  need  to  consider  them.  Reaching  this 
conclusion,  we  have  thereby  said  to  the  ap- 
pellant dty  that  it  go  hence  without  the  i>ay- 
ment  of  damages. 

Appellant  company's  assignment  of  errors 
Nos.  2,  3,  4,  and  5  all  complain  of  the  action  of 
the  trial  court  in  rendering  Judgment  on  the 
verdict. 

[3]  The  question  thus  presented  is  as  t9 
the  liability  of  the  appellant  company  for 
damages  by  the  verdict- of  the  jury,  and,  if 
so,  in  wliat  amount.  The  jury,  by  -its  ver- 
dict, has  said  that  the  appellee  has  been 
damaged  in  the  sum  of  $1,500.  He  has  suf- 
fered an  injury  for  which  he  is  entitled  to 
satisfaction.  If  a  party  responsible  therefor 
in  law  can  be  found.  In  the  case  of  West- 
field  Gas  &  Milling  Co.  v.  Abernathy,  8  Ind. 
App.  73,  36  N.  E.  399,  cited  by  appellants  as 
well  as  by  appellee,  it  is  said  that  where  the 
separate  and  Independent  acts  of  negligence  of 
two  parties  are  the  direct  causes  of  a  single 
injury,  and  it  Is  not  possible  to  determine  In 
what  proportion  each  contributed  thereto, 
either  is  responsible  for  the  injury.  In  this 
case,  the  appellant  city  is  not  liable  for  the 
reason  that  its  negligent  act  was  done  while 
It  was  exercising  a  governmental  function. 
It  follows  that. any  damages  suffered  must  be 
paid  by  the  appellant  Cbmpany,  for  the  jury 
could  not  apportion  the  amount  that  each 
should  pay:  These  principles  are  fully  dis- 
cussed in  the  case  last  above  dted,  and  we 
do  not  need  further  to  discuss  them. 

Appellant  company  complains  earnestly  of 
the  following  instruction: 
'  "No.  6.  'Negligence'  which  renders  one  liable 
to  another  who  is  injured  thereby  is  the  doing 
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«f  some  act  or  thing  whidi  it  is  his  doty  to  re- 
frain from  doing,  or  in  failing  to  do  some  act 
or  thing  which  it  is  his  dnty  to  do.  Or  to  put 
it  in  other  words,  where  a  person  does  some- 
thing, which  a  reasonably  careful  and  prudent 
person  would  not  do  under  the  same  or  like 
circnmstances,  or  the  failing  to  do  something 
which  a  reasonably  careful  and  prudent  person 
would  have  done  under  the  same  or  like  circum- 
stances, conatitutes  negligence;  and  where  such 
negligent  act  is  done  or  omitted,  and  by  rea- 
son of  it  another  suffers  injury  therefrom,  such 
negligent  person  is  liable  to  the  injured  person, 
he  being  without  fault." 

[4]  We  are  unable  to  see  any  objection  to 
this  Instruction.  It  Is  a  clear  definition  of 
"negligence"  of  general  application,  and  Is 
in  harmony  with  Faris  t.  Hoberg,  134  Ind. 
269,  274,  38  N.  B.  1028,  39  Am.  St.  Bep.  261. 
The  authorities  cited  by  appellant,  to  wit, 
LouisTllle,  etc..  Traction  Oo.  v.  Korbe,  175 
Ind.  450,  93  N.  E.  5,  94  N.  B.  768,  Cliugbell  v. 
Indianapolis  Traction  Ck>.,  60  Ind.  App.  6,  97 
N.  B.  1028,  Indiana,  etc.  Traction  Co.  v. 
Bales,  58  Ind.  App.  92, 107  N.  B.  682,  discuss 
spedflc  Instmctions  applicable  to  the  cases 
respectively  under  consideration,  and  are  not 
ont  of  harmony  with  the  InstructioD  here 
challenged.  The  record  discloses  that  the  Jury 
was  in  some  confusion  as  to  its  dnty,  and 
we  conclude  that  the  ends  of  Justice  will  be 
I>e8t  subserved  by  granting  the  company  a 
new  trial. 

The  Judgment  Is  reversed,  with  instruc- 
tions to  sustain  the  appellant  city's  demurrer 
to  the  amended  complaint,  and  to  grant  the 
appellant  company  a  new  trial. 


(70  Ind.  App.  em 

OLBVEIiAND,  C,  0.  &  ST.  L.  BY.  CO.  v. 
PAETLOW.     (No.  9818.) 

(Appellate  Court  of  Indiana.     June  24,  1919.) 

1.  Plkading  9=>142  —  Betiew  —  Attack  on 
PucAninoB. 

Where  the  trial  court  overruled  a  demurrer 
to  defendant's  so-called  set-off,  it  is  the  duty 
of  the  Appellate  Court  to  sustain  the  ruling  of 
the  trial  court  if  the  pleading  is  a  pr(^per  one  as 
a  counterclaim,  though  the  pleader  may  have 
called  it  a  set-off. 

2.  Set -Off    and    Ootthtkbclaiu    «=s>29(1)— 
"Countebolaim"— AcnoM  fob  Demtjbbaoe. 

Under  Bums'  Ann.  St.  1914,  §§  353,  355, 
866,  respectively  defining  set-offs,  declaring  a 
"cpnnterclaim"  to  be  a  matter  arising  out  of 
or  connected  with  the  cause  >f  action,  and  pro- 
viding that,  if  any  deifendant  omit  to  set  np  ii 
■cause  of  action,  arising  out  of  the  contract  or 
transaction,  etc.,  he  cannot  afterward  main- 
tain an  action  therefor  except  at  his  own 
costs,  a  claim  by  the  consignee  of  coal  cars 
for  damages  for  failure  of  the  railroad  com- 
pany to  transport  them  with  the  promptness 
required  by  section  5205  may  be  set  up  as  a 


counterclaim  in  an  action  by  'tbe  company  for 
demurrage. 

[Ed.  Not«.— Kor  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series,  Counter- 
claim.] 

3.  Pleading  ie=3201—DKMUBBXB—FoBi(— Set- 
off AND  COnNTEBOLAIK. 

A  demurrer  to  a  set-off  or  counterclaim 
should  be  in  the  same  form  as  a  demurrer  to  a 
complaint,  and  as  the  statutory  form  for  a  de- 
murrer to  a  complaint  for  insufficient  facts  is, 
under  Bums'  Ann.  St.  1914,  {  844,  that  it 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  a  demurrer  that  a  set-oflF  does 
not  state  facts  sufficient  to  constitute  a  cansc 
of  actios  by  way  of  set-off,  is  insufficient  and 
was  properly  overruled,  where  the  pleading, 
though  called  a  set-off,  set  up  a  proper  coun- 
terclaim. 

4.  OABBiEBfl    «=376— Trcui  TO   Goods— Con- 
sioneeb— Presttkftion. 

There  being  no  evidence  to  the  contraiy, 
ther.e  is  a  presumption  that  tiUe  to  coal  vested 
in  a  consignee. 

6.  Cabbixbs  «s>76— Conbionxes— Beconsior- 

MSNT. 

Where  a  consignee  of  coal  reconsigned  t]|e 
same  while  in  transit,  and  the  carrier  acceded 
to  the  request  of  the  original  consignee  to  re- 
consign  and  to  forward  the  coal  to  defendant, 
defendant  must  be  treated  as  the  OMisignee  and 
entitled  to  recover  for  the  carrier's  failure  to 
transport  the  coal  with  the  promptness  pre- 
scribed by  Burns'  Ann.  St.  1914,  |  6205,  and 
hence  defendant  may  counterclaim  for  damages 
for  delay  in  an  action  for  demurrage. 

6.  Appeai.  and  Bbbob  «=s>1010(1)— Bxviiw— 
Findings. 
In  an  action  tried  to  the  court,  a  finding  of 
fact  supported  by  evidence  will  not  be  disturb- 
ed on  appeal 

Appeal  from  Superior  Court,  Marion  Coun- 
ty ;  W.  W.  Thornton,  Judge.   • 

Action  by  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  IiOuIb  Bailway  Company  against 
John.  L.  Partlow,-  doing  business  as  the  J.  L. 
Partlow  Coal  Company,  who  counterclalmed. 
The  action  was  begun  in  the  Justice  court, 
and  defendant  appealed  to  the  i^uperlor  court. 
From  a  Judgment  there  for  defendant,  plain- 
tiff appeals.    AflOirmed. 

Frank  L.  Littleton  and  Forrest  Cbeaoweth, 
both  of  Indianapolis,  and  Charles  P.  Stewart, 
of  Cincinnati,  Oblo,  for  appellant 

Bom,  Bitchey  &  Cronk,  of  Indianapolis, 
for  appellee. 

BATMAN,  C.  J.  Appellant  filed  a  com- 
plaint before  a  Justice  of  the  peace  to  recover 
of  appellee  the  sum  of  $77  on  account  of 
demurrage  charges,  arising  out  of  the  alleged 
detention  and  use  of  82  cars,  delivered  to 
appellee  on  its  private  side  trade  at  Indian- 
apolis, Ind.,  beyond  the  free  time  allowed 
consignees  by  the  rules  on  file  with  the  Pub- 
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lie  Service  Comiiitasion  of  Indiana  for  load- 
ing and  unloading  cars.  An  exhibit  accom- 
panied thla  complaint  as  a  part  tliereof, 
-which  gave  the  initials  and  numbers  of  the 
cars  in  question,  with  the  dates  of  their 
delivery  to  appellee  and  the  dates  of  their 
release  by  him.  Before  such  Justice  of  the 
peace  appellee  filed  an  answer  in  general 
denial  and  what  be  termed  a  set-off.  In  the 
latter  he  alleged,  in  substance,  among  other 
things,  that  he  had  purchased  large  quanti- 
tles  of  ooal  in  carload  lots  in  Indiana,  which 
liad  l>een  delivered  to  appellant  at  Terre 
Haute  for  the  purpose  of  being  transported 
to  him  at  Indianapolis,  a  distance  of  72 
miles;  that  nine  of  said  cars,  while  in  the 
possession  of  appellant,  were  withheld  by  it 
In  transportation  for  an  unreescmable  length 
of  time;  that  by  section  5205,  Bums'  R.  S. 
1914,  appellant  was  required  to  transport 
said  cars  of  coal  at  a  rate  of  speed  equal  to 
60  miles  each  24  hours,  with  an  additional 
24  hours  at  point  of  origin  and  junction 
points  to  perform  necessary  switching;  that 
said  cars  ordered  by  and  shipped  to  a];9eUee 
were  not  shipped  at  the  rate  of  speed  re- 
quired by  said  statute ;  that  appellee  was  the 
owner  of  the  coal  contained  in  said  cars,  and 
was  the  ccmsignee  thereof.  An  exhibit  ac- 
companied the  alleged  set-off  as  a  part  there- 
of, which  gave  the  initials  and  numbers  of  the 
can,  the  dates  of  shipment,  and  the  dates 
of  tbdr-  delivery  at  Indianapolis.  After  the 
Justice  of  the  peace  had  sustained  a  demur- 
rer to  the  alleged  set-off,  he  heard  the  evi- 
dence and  rendered  a  judgment  in  favor  of 
appellant  for  $77  and  costs.  From  tills 
Judgment  appellee  appealed  to  the  Marion 
superior  court,  where  appellant  filed  a  mo- 
tloa  to  strike  out  .the  alleged  set-off  of  ap- 
pellee, which  was  overruled.  Appellant's  de- 
murrer thereto,  sustained  by  the  justice  of 
the  peace,  was  then  overruled.  The  cause 
was  afterwards  submitted  to  the  court  for 
trial,  which  resulted  in  a  Judgment  in  favor 
of  appellee  for  $33  and  costs.  Appellant  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  now  prosecutes  this  appeal. 

[1,2]  Appellant  contends  that  the  court 
erred  in  overruling  its  motion  to  strike  out 
appellee's  alleged  set-off.  It  bases. this  con- 
tention on  the  ground  that  a  set-off  "must 
ccmsist  of  matters  arising  out  of  debt,  duty, 
or  contract,"  as  provided  in  section  353, 
Bums  1914,  and  that  any  liability  which  may 
have  accrued  to  appellee  under  said  section 
5206  did  not  arise  out  of  any  such  obligation. 
It  is  our  duty  to  sustain  the  ruling  of  the 
trial  court.  If  the  pleading  in  question  is  a 
proper  one  regardless  of  what  the  pleader 
may  have  called  it.  Mills  v.  Rosenbaum 
(1885)  103  Ind.  152,  2  N.  E.  3ia  The  statute 
defines  a  counterclaim  to  be  "any  matter 
arising  oat  of  or  connected  with  the  cause 
of  action  whl6h  might  be  the  subject  of  an 
action  In  fftvor  of  the  defendant,  or  which 
would  tend  to  reduce  the  plaintUTa  dalm 


*  *  *  for  damages."  Section  365,  Bums 
1914.  It  is  also  provided  that,  "if  any  de- 
fendant personally  served  with  notice  omit 
to  set  up  a  counterclaim  arising  out  of  the 
contract,  or  transaction  set  forth  in  the  com- 
iHaint  as  the  ground  of  the  plaintifrs  claims, 
or  any  of  them,  he  cannot  afterward  main- 
tain an  action  against  the  plaintiff  therefor, 
except  at  his  own  costs."  Section  356,  Bums, 
1914.  It  has  been  held  that  these  two  sec- 
tions should  be  construed  together  in  deter- 
tninlng  what  matters  may  be  pleaded  by  way 
of  counterclaim,  and  that  the  word  "transac- 
tion" should  be  construed  as  meaning  some- 
thing different  from  and  additional  to  the 
preceding  word  "contract"  to  which  it  is 
joined  by  the  disjunctive  "or" ;  that  a  trans- 
action is  not  confined  to  what  is  done  in  one 
day  or  at  a  single  time  and.  place,  but  the 
lo^cal  relation  of  the  facts  involved  deter- 
mines whether  they  together  constitute  a 
single  transaction.  Bxcelsior  Clay  Works  v. 
De  Camp  (1906),  40  Ind.  App.  26,  80  N.  E.  981. 
The  Supreme  Court  of  this  state  has  said: 
"A  counterclaim  is  that  which  might  have 
arisen  out  of,  or  eould  have  some  condectiou 
with,  the  original  tranBaction,  in  view  of  the 
parties,  and  which,  at  the  time  the  contract  was 
made,  they  could  have  intended  might,  in  some 
event,  give  one  party  a  claim  against  the  oth- 
er for  compliance  or  noncompliance  with  its  pro- 
visions."   Conner  v.  Winton  (1856)  7  Ind.  523. 

This  definition  has  been  quoted  with  ap- 
proval In  the  later  cases  of  Standley  v. 
Northwestern,  etc,  Co.  (1883)  05  Ind.  264, 
and  Blue  v.  Capital  National  Bank  (1896)  145 
Ind.  518,  43  N.  E.  655.  It  has  also  been  more 
recently  approved  by  the  Supreme  Court  of 
Oregon  in  a  decision  in  which  the  case  of 
Conner  v.  Winton,  supra,  was  cited,  Krausse 
y.  Greenfield,  61  Or.  502,  123  Pac.  392,  Ann. 
Cas.  1914B,  116.  A  comparison  of  the  ex- 
hibits filed  with  the  complaint  and  the  plead- 
ing under  consideration  discloses  that  the  9 
cars  named  in  the  alleged  set-off  are  among 
the  82  cars  on  which  demurrage  charges  are 
claimed,  and  involved  the  same  shipments. 
It  thus  becomes  apparent  that  the  respective 
claims  of  appellant  and  appellee  arise  out 
of  the  same  transactions.  It  Is  alleged  that 
appellee  was  the  owner  of  the  coal  shipped 
in  said  cars  and  the  consignee  thereof.  The 
contracts  of  shipment  therefore  were  made 
for  his  benefit,  and  be  thereby  became  a 
party  to  such  transactions.  4  R.  C.  L.  94; 
Tebbs  V.  Cleveland,  etc.,  Ry.  Co.  (1897)  20 
Ind.  App.  192,  60  N.  B.  486.  It  must  be  as- 
sumed that  the  parties  thereto  knew  of  the 
existence  of  the  rales  with  reference  to  de- 
murrage charges,  and  therefore  knew  that 
such  charges  would  accrue  against  appellee 
in  favor  of  appellant,  if  there  was  delay  in 
unloading  such  cars  beyond  the  free  time  al- 
lowed for  that  purpose.  They  must  be  held 
to  have  known  of  the  existence  of  said  sec- 
tion 5205,  and  that  a  liability  might  accrue 
in  favor  of  aK>ellee  ^gainat  aK)ellant  In  case 
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the  ahlpmentiB  were  not  made  at  the  rate  of 
speed  therein  provided.  Thus  the  liability 
which  each  is  daimlng  against  the  other 
clearly  arises  out  of  the  original  transac- 
tions, and  Is  snch  that  the  parties  must  have 
Intended,  at  the  time  the  contracts  of  ship- 
ment were  made,  might  In  some  event  give 
one  party  a  claim  against  the  other  by  rea- 
son of  the  existence  of  said  rule  and  statute. 
Miller  V.  Mansfield,  112  Mass.  260.  We  there- 
fore conclude  that  the  alleged  set-off  is  In 
fact  a  counterclaim,  and  that  the  coulrt  did 
not  err  In  overruling  appellant's  motion  to 
strike  it  out 

[3]  Appellant  also  contends  that  the  court 
erred  In  overruling  its  demurrer  to  appellee's 
cross-action,  which  was  denominated  a  set- 
off. We  observe  that  the  ground  for  de- 
muirrer  as  stated  therein  Is  as  follows: 
"That  said  set-off  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  iy  way 
at  tet-vff."  (Our  italics.)  .It  has  been  re- 
peatedly held  that  a  demurrer  to  a  set-off 
or  counterclaim  should  be  in  the  same  form 
as  a  demurrer  to  a  complaint.  Duffy  v.  Eng- 
land (1911)  176  Ind.  675,  86  N.  B.  704.  The 
statutory  form  for  a  demurrer  to  a  complaint 
for  insufflctait  facts  is  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Section  344,  Bums  1914.  Appellant  in  the 
preparation  of  his  demurrer  was  not  content 
to  attack  the  pleading  generally,  as  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of 
action,  but  expressly  limited  the  same  to  the 
defects  therein  as  a  set-off,  thereby  leaving 
it  unchallenged  as  a  cross-complaint  or  a 
counterclaim.  The  fact  that  appellee  desig- 
nated such  pleading  as  a  set-off  cannot  af- 
fect the  situation,  as  the  court,  in  deter- 
mining the  sufficiency  of  a  pleading,  will  be 
ccMitrolled  by  Its  substance  rather  than  by  Its 
formal  parts,  or  by  the  name  which  has  been 
given  it  by  the  pleader.  Drebing  v.  Zahrt 
a913)  5»  Ind.  App.  492,  104  N.  E.  46.  In 
view  of  the  fact  that  we  have  held  that  the 
pleading  under  consideration  contains  facts 
eufflclent  to  constitute  a  cause  of  action  as  a 
counterclaim,  it  is  unnecessary  to  give  fur- 
ther consideration  to  the  action  of  the  court 
in  overruling  a  demurrer  thereto  as  a  set-off. 

[4-1]  Appellant  contends  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.  In  support  of 
tills  contention  it  asserts,  among  other  things, 
that  said  section  6205,  Burns  1914,  only  gives 
a  right  of  action  for  delay  In  the  shipment  of 
freight  to  the  consignee  thereof;  that  the 
evidence  fails  to  show  that  appellee  was  the 
consignee  of  the  coal  in  question  when  the 
alleged  delay  occurred,  and  hence  one  of  the 
essential  elements  of  appellee's  right  of  re- 
covery is  absent  An  examination  of  the 
record  discloses  evidence  which  tends  to 
show  that  the  nine  cars  of  coal  described  in 
the  exhibit  ffied  with  appellee's  counterclaim 
were  originally  consigned  to  the  Power  Coal 
Oompany  at  the  mines  from  which  they  were 


shipped.  There  being  no  evidence  to  the  con- 
trary, the  presumption  prevails  that  the 
title  to  such  coal  thereby  vested  In  said  con- 
signee. The  Pennsylvania  Co.  v.  Holderman 
(1879),  69  Ind.  18;  Cleveland,  etc.,  By.  Co.  v. 
MoUne  Plow  Co.  (1895),  13  Ind.  App.  225,  41 
N.  B.  480;  BuUer  v.  Pittsburgh,  etc.,  B.  Co. 
(1897)  18  Ind.  App.  656,  46  N.  B.  92;  F.  W. 
McNeely  &  Co.  r.  Lake  Shore,  etc.,  B.  Co. 
(1917)  116  N.  B.  954.  Under  these  circum- 
stances the  Power  Coal  (Company,  as  such 
consignees,  had  the  right  to  reconslgn  such 
coal  In  transit  Tebbs  v.  Cleveland,  etc..  By. 
Co.,  supra.  The  evidence  tends  to  show  that, 
in  pursuance  of  such  right  said  company,  on 
or  before  the  days  on  which  the  cars  of  coal 
in  question  were  received  by  appellant  at 
Terre  Haute  from  its  connecting  line,  made 
written  requests  of  appellant  to  reconslgn 
and  forward  said  coal  to  appellee  at  Indian- 
apolis, and  to  show  said  company  as  consign- 
or In  the  billing;  that  appellant  received 
and  accepted  such  written  requests,  and  in 
pursuance  thereof  transiwrted  Shld  cars  of 
coal  from  Terre  Haute  to  Indianapolis,  and 
delivered  the  same  to  appellee.  The  effect  of 
such  written  requests,  when  accepted  by  ap- 
pellant was  to  create  new  contracts  of  ship- 
ment in  which  the  original  consignee  became 
the  consignor,  and  appellee  became  the  ctxi- 
signee.  There  is  evidence  which  tends  to 
show  that  this  new  contract  was  In  effect 
during  the  entire  time  the  coal  was  In  transit 
on  appellant's'llne  of  road,  where  It  Is  alleged 
the  delay  occurred.  Hence  appellee,  as  the 
new  consignee  of  said  coal,  would  be  entitled 
to  recover  whatever  may  have  accrued  under 
the  provisions  of  said  section  5206  by  reason 
of  such  delay. 

It  is  also  contended  that  the  evidence  does 
not  show  what  shipping  instructions,  if  any, 
were  given  appellant  for  the  transportation 
of  said  coal,  or  that  appellee  was  named  as 
consignee  therein.  An  examination  of  the 
written  requests  for  the  reconsignment  of 
said  coal,  which  the  evidence  tends  to  show 
were  received,  accepted,  and  acted  upon  by 
appellant  disclose  Instructions  for  its  ship- 
ment to  appellee  at  Indianapolis,  Ind.  Ap- 
pellant's contention,  therefore,  is  not  well 
taken.  It  is  further  contended  that  the  num- 
ber of  hours  the  coal  was  in  transit  Is  not 
shown,  but  we  are  of  the  opinicm  that  the 
evidence  furnished  sufficient  data  in  that 
regard  to  sustain  the  decision  of  the  court  as 
to  the  amount  found  due  appellee  by  reason 
of  the  alleged  delay  in  shipment 

Appellant  asserts  that  appellee  was  not  en- 
titled to  recover  anything  on  account  of  the 
alleged  delay  in  shipment,  because  any  such 
delay  was  due  to  his  own  fault  in  failing  to 
pay  the  freight  charges.  The  trial  court 
found  to  the  contrary,  and,  as  the  evidence 
tends  to  sustain  such  finding,  we  are  bound 
thereby.  Appellant  finally  contends  that  the 
court  erred  in  rendering  Judgment  in  favor 
of  appellee  on  the  alleged  set-oflL    It  bases 
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this  contention  on  grounds  wbich  are  not 
applicable  to  a  croas-actlon  by  way  o£  coun- 
terclaim, and  hence  there  is  no  necessity 
for  giving  It  consideration. 

We  find  no  error  In  the  record. 

Judgment   affirmed. 

NICHOLS,  P.  J.,  and  DAUSBfAN,  McMA- 
HAN,  and  REMY,  JJ.,  concnr. 
SNLOB^  J.,  not  partlclpatlnf. 


(70  Ind.  App.  S4g) 
CHALMBRS  ft 


WILLIAMS 

(No.  9820.) 


▼.  SURPRISE. 


(Appellate  Conrt  of  Indiana,  DlTlsion  No.  1. 
June  25,  1919.) 

1.  CoNTRAOTB  4=92— What  Law  Ootkbnb. 

A  contract  is  govemed  by  the  law  with  a 
Tlew  to  which  It  Is  made,  and  when  Intention 
of  parties  in  that  regard  Is  made  to  appear  it 
will  be  given  effect,  except  where  actuated  by 
fraud. 

2.  Etidkncb  «=s>4fiia)— Plkadiro  «=>246(2) 

— PABOL,   BVIDENCK  —  CONTSACTB  —  WhAT 

Law  Qovkbks— Akkrdment  or  Pucadino. 
Where  a  contract  for  sale  of  machinery  by 
Illinois  seller  to  Indiana  buyer  f.  o.  b.  Chicago 
provided  that  contract  shall  be  deemed  con- 
summated at  Chicago,  but  did  not  provide  to, 
whom  or  to  what  destination  machinery  was  to 
be  shipped,  parol  evidence  would  be  admissible 
to  show  bitention  of  party  as  to  what  law 
governs,  and  hence  amendment  of  petition, 
seeking  to  recover  property  from  receiver  of 
buyer  to  show  that  machinery  was  shipped  to 
Indiana,  and  at  all  times  remained  there,  should 
have  been  granted. 

&  Sales  «=>62  (1)— What  Law  Oovkbnb  — 

PBESniCPTIONB. 

Where  contract  for  sale  of  machinery  by 
Illinois  seller  to  Indiana  buyer  f.  o.  b.  Chicago 
provided  that  on  acceptance  of  proposal  the 
contract  shall  be  deemed  consummated  at  Chi- 
cago, a  presumption  arises  that  contract  is  gov- 
erned by  law  of  Illinois,  bat  sudi  presumption 
may  be  rebutted. 

4.  EviDKNCK  «S980(2)— Pbebukptionb— Cou- 
ifON  Law. 
In  absence  of  averments  in  pleading  an  Il- 
linois contract  as  to  what  the  law  of  Illinois  is, 
it  would  be  presumed  that  common  law  as  ap- 
plied in  Indiana  prevails  there. 

6.  EVIDKNOE  «=:»80(1)— Pbesttuftions. 

Where  law  of  another  state  is  not  pleaded, 
it  is  presumed  to  be  same  as  law  of  forum. 

6.  Receitebs  9=369  —  TrrtE  or  Receiver— 

CONDlnOKAI,    SAI.E8   —    "BOWA    E^DB    PXJB- 
OHABEB." 

Under  the  law  of  Illinois  that  conditional 
sale  contract  of  personalty  is  void  as  to  bona 
fide  purchasers  of  buyer  in  possession,  a  re- 
cover of  a  corporation  buyer,  its  stockholders. 


or  the  creditors  he  represents  are  not  "bona 
fide  purchasers." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bona 
Fide  Purchaser.] 

7.  Sales  ®=>474(1)  —  Conditional  Sales— 

**E3tECUTI0N     CbEDITOB"     —    "CteEDITOE"— 

"Judgment  Cbkditob." 
Under  the  law  of  Illinois  that  conditional 
sales  contract  of  personalty  is  void  as  to  ex- 
ecution creditors  of  purchaser,  receiver  ot 
corporation  purchaser,  its  stockholders  and 
creditors,  are  not  execution  creditors,  on  the- 
ory that  seizure  of  property  by  receiver  was  an 
equitable  levy  by  the  court,  and  fixed  a  lien 
in  favor  of  general  creditors;  a  creditor  being 
one  who  has  a  legal  right  to 'damages  or  debt 
enforceable  by  Judicial  process,  a  judgment  cred- 
itor being  one  whose  dalm  has  been  merged  in 
judgment,  and  execution  creditor  being  one  who, 
having  recovered  a  judgment,  has  caused  execu- 
tion to  issue  thereon. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Credi- 
tor;   Judgment  Creditor.] 

Appeal  from  Superior  Court,  Lake  County ; 
Walter  T.  Hardy,  Judge. 

Intervening  petition  In  receivership  pro- 
ceedings by  Chalmers  &  Williams,  a  corpo- 
ration, against  CStarles  L,  Surprise,  receiver 
of  the  Midland  Recoveries  Company.  Judg- 
ment for  the  receiver,  motion  for  new  trial 
denied,  and  petitioner  appeals.  Reversed, 
with  instructions. 

Tenney,  Harding  ft  Sherman,  of  Chicago, 
111.,  and  L.  V.  Cravens,  of  Hammond,  for  ap- 
pellant. 

Bomberger,  Peters  "ft  Morthland,  of  Ham- 
mcmd,  for  appellee. 


BATMAN,  O.  J.  The  record  In  this  case 
discloses  that  the  Midland  Recoveries  Com- 
pany, a  corporation,  was  engaged  In  bnslness 
at  Hammond,  Ind. ;  that,  having  become  in- 
solvent, the  appellee,  Charles  L.  Surprise, 
was  Appointed  a  receiver  thereof  by  the  Lake 
superior  court;  that  said  receiver  duly 
qualified,  and  assumed  the  duties  of  his  trust,' 
by  taking  Into  his  {wssesslon  the  assests  of 
said  company;  that  among  said  assets  was 
certain  machinery  whi'di  appellant  claimed 
was  Its  property,  and,  after  making  demand 
therefor,  filed  its  intervening  petition,  la 
which  It  asked  the  court  to  require  said  re- 
ceiver to  deliver  said  machinery  to  It;  that 
said  petition  alleged,  in  substance,  among 
other  things,  that  It  had  theretofore  enter- 
ed Into  two  separate  contracts  with  the  Mid- 
land Recoveries  Company  for  the  sale  of 
certain  machinery  (describing  It  and  naming 
the  price  thereof) ;  that  said  madilnery  had 
been  delivered  to  said  company  in  accord- 
ance with  the  terms  of  said  contracts;  that 
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each  of  said  contracts  contained  tbe  follow- 
Ing  provialon: 

"The  title  and  right  of  possession  to  tbe  ma- 
chinery herein  specified  remains  in  the  companj' 
until  all  payments  hereunder  (including  defer- 
red payments  and  any  notes  or  renewals  there- 
of, if  any),  shall  have  been  made  in  cash,  and 
it  is  agreeid  that  said  machinery  shall  remain 
the  personal  property  of  the  company  what- 
ever may  be  the  mode  of  its  attachment  to  real- 
ty or  otherwise,  until  fully  paid  for  in  cash. 
Upon  failure  to  make  payments,  or  any  of 
them,  as  herein  specified,  the  company  may  re- 
tain any  and  all  partial  payments  which  have 
been  made,  as  liquidated  damages,  and  shall  be 
entitled  to  take  immediate  possession  of  said 
property,  and  be  free  to  enter  the  premises 
where  said  machinery  may  be  located,  and  to 
remove  same  as  its  property  without  prejudice 
to  any  further  claims  on  account  of  damage 
which  the  company  may  suffer  from  any  cause." 

It  is  further  alleged  that  tbe  title  to  said 
madilnery  always  has  been  and  still  Is  in 
appellant.  Copies  of  said  contracts  were  filed 
wltb  said  petition,  and  made  parts  tbereof 
as  exbibits.  Each  of  said  contracts  is  dated 
at  Chicago  Heigbts,  111.,  and  is  addressed  to 
William  WllUe,  Jr.,  Hammond,  Ind.,  who  it 
is  alleged  was  the  agent  of  said  company. 
They  are  each  In  the  form  of  proposals  by 
appellant,  duly  accepted  by  said  company, 
in  whidi  it  is  provided  that  the  former 
should  furnish  the  latter  certain  machinery 
therein  described,  f.  o.  b.  cars  at  point  of 
shipment,  Chicago  Heights,  111.  Elach  con- 
tains the  provision  quoted  above,  and  in  ad- 
dition thereto  the  following: 

"All  the  terms  and  provisions  of  the  contract 
between  the  parties  hereto  are  fully  set  oiit 
herein,  end  no  agent,  salesman  or  other  party 
is  authorized  to  bind  the  company  by  any  agree- 
ment, warranty,  statement,  promise  or  under- 
standing not  herein  expressed,  and  no  modifi- 
cation of  the  contract  'shall  be  binding  on  either 
party  unless  the  same  are  in  writing,  accepted 
by  tibe  purchaser  and  approved  in  writing  by 
one  of  the  company'^  executive  officers,  and 
it  is  expressly  agreed  and  understood  that  there 
are  no  promises,  agreements,  or  understandings, 
verbal  or  otherwise,  outside  of  this  contract. 
This  proposal  is  made  for  immediate  accept- 
ance of  the  purchaser,  and  upon  acceptance 
thereof  the  contract  shall  be  deemed  consum- 
mated at  Chicago,  Illinois,  but  only  upon  the 
written  approval  of  an  executive  officer  of  the 
company,  and  shall  not  be  binding  upon  the  com- 
pany until  so  approved." 

Appellant  filed  its  motion  for  leave  to 
amend  said  petition  by  inserting  the  follow- 
ing: 

"That  after  the  execution  and  consummation 
Of  said  contract,  the  said  Chalmers  &  Williams 
shipped  said  machinery  from  Chicago  Heights. 
Illinois,  to  Midland  Recoveries  Company,  at 
Osbom  Station,  Hammond,  Indiana,  and  said 
machinery  ever  since  said  time  has  been  lo- 
cated at  the  factory  of  said  Midland  Becov- 
eriea  Company  at  Osbom,  Indiana." 


This  motion  was  OTermled,  and  appellee 
filed  an  answer  to  said  petition  in  two  para- 
graphs. The  first  was  a  general  denial,  and 
the  second  alleged,  in  sabstance,  among  other 
things,  that  he  was  duly  appointed  a  receiver 
of  said  Midland  Becoveries  Company;  that 
at  the  time  of  his  appointment  said  company 
was  insolvent,  and  that  it  .was  necessary,  in 
order  to  preserve  the  assets  thereof,  that  a 
receiver  be  appointed  to  take  charge  o£  the 
same,  and  to  operate  its  plant ;  that  in  pur- 
suance of  his  appointment,  and  an  order  of 
court,  he  went  intq  possession  of  tbe  assets 
of  said  company,  took  charge  of  its  said 
plant,  and  proceeded  to  operate  the  same; 
that  among  the  matters  and  things  turned 
oyer  to  him  by  said  company  was  the  ma- 
chinery described  in  appellant's  said  petition ; 
that  said  company  was  and  is  indebted  to 
various  creditors  in  a  sum  approximating 
$20.000 ;  that  he  believes  that  credit  was  ad- 
vanced by  the  various  persona  holding  claims 
against  said  company  upon  the  faith  and 
strength  that  it  owned  its  plant  and  equip- 
ment, of  which  the  machinery  described  in 
said  intervening  petition  formed  a  consider 
able  part ;  that  none  of  said  creditors  knew, 
or  had  reason  to  believe,  that  said  company 
was  not  the  owner  thereof;  that  the  con- 
tracts mentioned  in  said  petition  show  on 
their  face  that  they  were  executed  at  Chi- 
cago Heights,  In  the  state  of  Illinois;  that 
said  machinery  was  ddivered  to  said  com- 
pany at  said  place,  and  that  said  contracts 
were  to  be  performed  within  said,  state  of 
Illinois,  and  not  within  the  state  of  Indiana ; 
that  it  is  the  law  of  the  state  of  niinois 
that: 

"If  a  perscMi  agrees  to  sell  to  another  a  chat- 
tel on  condition  that  the  price  should  be  paid 
within  a  certain  time,  retaining  title  in  him- 
self in  tbe  meantime,  and  delivers  the  chattel 
to  the  vendee,  so  as  to  clothe  him  with  an  ap- 
parmt  ownership,  a  bona  fide  purchaser  or 
execution  creditor  of  the  latter  is  entitled  to 
protection  as  against  the  claim  of  the  original 
vendor.    ♦    •    • 

"Tbe  party  in  possession  of  personal  property 
is  presumed  to  be  the  owner  of  it,  possession 
being  one  of  the  strongest  evidences  of  title 
to  personal  property.  'To  suffer,  without  no- 
tice to  the  world,  the  real  ownership  to  be  in 
one  person,  and  the  ostensible  ownership  in 
another,  gives  a  false  credit  to  the  latter,  and 
in  this  way  works  an  injury  to  third  persons.'  " 

It  Is  further  alleged  in  said  paragraph  of 
answer  that  said  law  was  in  force  In  the 
state  of  Illinois  at  the  time  of  the  execntion 
of  said  contracts ;  that  by  reason  of  said  rule 
of  law  tbe  claim  of  the  Intervener  herein 
would  be  and  Is  fraudulent  and  void,  as 
against  the  creditors  of  said  company.  To 
this  paragraph  of  answer  appellant  filed  a 
demurrer,  which  was  overruled,  and  there- 
upon It  filed  a  reply  thereto  In  two  para- 
graphs. The  first  was  a  general  denial,  and 
the    second    alleged.    In    substance,    among 
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other  things,  that  the  contracts  In  question 
were  signed  at  (%icago  Heights  In  the  state 
of  Illinois,  in  pursuance  of  Invitations  on 
the  part  of  the  Midland  Recoveries  Com- 
pany to  appellant  to  present  to  it  proposals 
for  the  lnstallati<Hi  of  the  machinery  de- 
scribed in  its  intervening  petition,  which  was 
to  be  constmcted  for,  and  delivered  to,  the 
plant  of  said  company  in  that  i>art  of  Ham- 
mond, Ind.,  known  as  Osbom;  that  it  was 
the  Intention  of  all  the  parties  to  said  c<»i- 
tract,  at  the  time  of  signing  the  same  that 
said  machinery  was  to  be  shipped  to,  and 
installed  in,  the  factory  of  said  company  at 
Osbom,  Ind.;  that  shipping  directions  were 
given  by  said  company  to  appiellant  at  the 
tatter's  office  at  Chicago  Heights,  111.;  that 
said  machinery  should  be  shipped  to  Osborn, 
Ind.,  and  should  be  placed  on  the  cars  of  said 
Chicago  Heights  by  appellant  for  that  pur- 
pose ;  that  the  railroad  depot  at  said  Chi- 
cago Heights  was  to  be  the  point  from  which 
said  shipments  were  to  be  made ;  that  it  was 
thoroughly  understood  and  agreed  to  be- 
tween the  parties  at  the  time  of  entering 
into  said  contracts  that  as  soon  as  said 
machinery  could  be  made  ready  for  shipment, 
It  was  to  be  shipped  out  of  the  state  of 
Illinois,  and  into  the  state  of  Indiana,  and 
that  the  contracts  themselves  were  to  be 
performed  wltliln  the  state  of  Indiana;  that 
at  no  time  was  it  ever  contemplated  between 
the  parties  that  said  machinery  should  re- 
main in  the  state  of  Illinois,  or  should  be 
governed  by  the  laws  of  said  state;  that  at 
the  time  of  entering  into  said  contracts,  at 
the  time  the  shipments  were  -made,  at  the 
time  of  delivering  said  machinery  at  Osbom, 
Ind.,  and  at  the  time  of  its  installation  in 
the  plant  of  said  company,  the  said  company 
was  not  indebted  to  many  of  its  present 
creditors;  that  as  between  said  company 
'  and  appellant  said  contracts  were  valid,  even 
under  the  laws  of  the  state  of  Illinois ;  tliat 
'  at  the  time  said  machinery  was  taken  oat 
.of  the  state  of  Illinois  the  title  to  the 'same 
under  said  contracts,  as  between  the  parties 
thereto,  remained  in  appellant;  that  it  .was 
understood  and  agreed  between  the  parties 
that  said  title  was  to  continue  and  re- 
main in  appellant  after  the  same  had  been 
'  taken  Into  the  state  of  Indiana ;  that  all  ot 
the  rights  of  the  present  creditors  of  said 
company  which  have  attached  did  not  attach 
until  after  the  machinery  had  been  installed 
In  its  plant  at  Osbom,  Ind.  Appellant  filed  a 
demurrer  to  this  paragraph  of  reply,  which 
was  sustained.  A  trial  was  had  by  the 
court,  resulting  In  an  allowance  in  favor  of 
appellant  tor  the  amount  found  due  it  on 


the  receiver  should  sell  the  same,  as  the 
property  of  said  company,  under  a  former 
order  of  the  court.  Prom  this  Judgment 
appellant  has  appealed,  and  has  assigned 
errors  requiring  a  consideration  of  the  ques- 
tions hereinafter  determined. 

[1-3]  Appellant  contends  that  the  court 
erred  in  overruling  its  motion  for  leave  to 
amend  it«  intervening  petition.  The  evident 
purpose  of 'appellant  in  seeking  to  make  the 
proposed  amendment  was  to  lay  a  proper 
foundation  for  the  introduction  of  evidence, 
bearing  on  the  question  of  what  law  the 
parties  intended  should  govern  the  condition- 
al sales  contracts.  The  motion  appears  to  be 
formal  and  timely,  but  appellee  -contends 
that  said  contracts  are  unambiguous;  that 
they  indicate  by  thrir  terms  the  law  by  which 
they  are  to  be  ctmstrued,  and  hence  extra- 
neons  proof  in  that  regard  was  inadmissible ; 
that,  this  being  true,  it  was  not  error  to 
overrule  appellant's  motion,  as  a  refusal  to 
allow  matter  to  be  added  to  the  petition  by 
way  of  amendment,  .which  could  not  be  prop- 
erly proven,  was  not  an  abuse  of  discretion. 
It  may  be  stated  as  a  principle  of  universal 
law  that  "in  every  fomm  a  contract  is 
governed  by  the  law  with  a  view  to  which  It 
is  made."  When  the  intention  of  the  par- 
ties in  that  regard  is  made  to  appear,  it  will 
be  given  effect,  except  where  they  are  ac- 
tuated by  fraud.  Cable  Co.  v.  McElhoe  a»14> 
58  Ind.  App.  687,  108  N.  B).  700.  It  thus  ap- 
pears tbat  the  intention  of  the  parties,  as 
to  what  law  should  govern  the  ccHitracts  in 
question,  was  a  material  fact  for  the  court's 
determination.  It  will  be  observed  that  each 
of  the  contracts  provides  that  upon  accept- 
ance of  the  proposal,  which  forms  a  part 
thereof,  the  contract  "shall  be  deemed  con- 
summated at  Chicago,  III."  In  other  words, 
the  contracts  were  to  be  deemed  executed  at 
Chicago,  ni.  This  fact,  when  considered  in 
connectltMt  with  the  provision  that  the  ma- 
chinery was  to  be  furnished  f.  a  b.  cars  at 
Chicago  Heights,  111.,  may  be  said  to  give 
rise  to  a  presumption  that  each  of  said 
ctmtracts  was  to  be  governed  by  Oie  laws 
of  that  state.  -This  presumption,  however, 
may  be  rebutted,  and  parol  evidence  Is  ad- 
missible for  that  purpose,  where  such  evi- 
dence does  not  contradict  or  vary  the  terms 
of  such  contract.  Cable  Co.  v.  McElhoe, 
supra.  It  will  be  observed  that  the  amend- 
ment, which  appellant  sought  to  make  to  its 
intervening  petition,  relates  to  the  shipment 
of  the  machinery  in  question  into  this  state, 
by  appellant,  after  the  execution  of  the  con- 
tracts, and  as  to  its  continued  location  in 
this  state,  at  the  factory  of  the  said  Midland 


said  contracts  as  a  general  claim,  to  be  paid  I  Recoveries  Company,  -  ever  since  said  time. 


by  the  receiver  in  tho  due  course  of  the  set 
tiement  of  bis  trust,  and  a  judgment  that  ap- 
pelant is  not  entitled  to,  and  should  not  re- 
cover from  the  receiver,  the  property  de- 
scribed in  Its  Intervening  petition,  but  that 


These  facts  were  proper  to  be  considered  as 
bearing  on  the  intention  of  the  parties  with 
reference  to  the  location  of  the  machinery 
while  said  contracts  of  conditional  sale 
were  In  force,  and  in  determining  what  laws 
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should  govern  tbe  same.  It  will  be  observed 
that  the  contracts  In  question  do  not  provide 
by  \rtaom,  to  whom,  or  to  what  destination 
the  machinery  was  to  be  shipped,  after  It 
was  furnished  on  the  cars  at  Chicago 
Heights,  111.,  in  conformity  with  the  con- 
tracts, or  where  it  was  to  be  located  there- 
after. Therefore  any  extraneous  evidence 
In  that  regard  would  not  tend  to  contradict 
or  vary  the  terms  of  such  contracts,  and  the 
proposed  amendment  was  not  objectionable 
on  that  ground.  We  are  of  the  opinion  that 
the  amendment  In  question  should  have  been: 
allowed,  and  that  the  court  erred  In  over- 
ruling appellant's  motion  for  leave  to  make 
the  same. 

[4-71  We  next  direct  oar  attention  to  the 
alleged  error  in  overruling  the  demurrer  to 
appellee's  second  paragraph  of  answer.  It 
will  be  observed  that  said  paragraph  of  an- 
swer proceeds  upon  the  theory  that  appel- 
lant's ccMidltional  sale  contracts  are  govern- 
ed by  the  law  of  Illinois,  and  that  under  the 
law  of  that  state  snob  OMitracts  are  fraud- 
ulent and  void,  as  against  the  creditors  of 
the  Midland  Recoveries  Company.  In  th9 
absence  of  any  averments  as  to  what  the  law 
of  Illinois  is,  relating  to  such  contracts,  it 
would  be  presumed  that  the  ONumon  law. 
In  that  regard,  as  interpreted  and  applied 
in  this  state,  prevails  there.  By  such  law 
the  sale  of  personal  property,  under  the  cir- 
cumstances shown,  on  condition  that  the 
title  shall  remain  in  the  seller  until  the  pur- 
cliase  price  is  paid,  is  valid,  and  the  seller 
retains  ownership  though  he  delivers  posses- 
sion to  the  purchaser.  Swain  v.  Sctilld  (1917) 
117  N.  B.  933.  To  meet  this  presumption, 
appellee  has  alleged  that  it  is  the  law  of 
Illinois  that  bona  fide  purchasers  and  exe- 
cution creditors  of  a  vendee  in  possession  of 
a  chattel,  under  a  conditional  sale  contract, 
are  entitled  to  protection,  as  against  the 
claim  of  the  original  vendor.  We  may  as- 
sume therefore  that,  except  as  otherwise  al- 
leged, the  common  law,  as  stated  above, 
governs  conditional  sale  contracts  in  the 
state  of  Illinois.  Under  these  circumstances, 
we  are  only  required  to  consider  whether  the 
allegations  of  the  paragraph  of  answer  in 
qnesticHi  show  that  appellee,  or  those  he  rep- 
resents, occupy  the  relation  of  bona  fide  pur- 
chasers or  execution  creditors  toward  the 
machinery  described  in  the  intervening  peti- 
tion,, in  determining  the  sufficiency  of  the 
paragraph  of  answer  in  question.  It  is  ap- 
parent that  neither  appellee,  as  the  receiver 
of  the  JVIidland  Recoveries  Company,  nor 
the  stodchcdders  thereof,  whom  he  represents, 
occupy  such  relationship,  under  the  facts  al- 
leged. But  can  the  same  be  said  of  the 
Creditors  of  said  company,  whom  the  receiver 
also  represents?  There  is  no  basis  for  a 
claim  that  they  are  tK>na  fide  purchasers, 
and  appellee  does  not  so  contend.  He  does 
assert,  however,  that  the  seizure  of  the  ma- 


chinery in  question  by  the  receiver  was  in 
the  nature  of  an  equitable  levy  by  the 
court,  and  fixed  thereon  a  lien  in  favor  of 
the  general  creditors  of  the  Midland  Recover- 
ies Company,  and  that  this  fact  entitled  them 
to  protectlm  under  the  law  of  Illinois  re- 
lating to  conditional  sale  contracts,  as  execu- 
tion creditors  of  said  company.  We  cannot 
concur  in  this  contentlcHi.  Smith  v.  Hotel 
Ritz  Co.,  74  N.  J.  Eq.  616,  70  Aa  137.  It 
should  be  noted  that  the  terms,  "creditor," 
"Judgment  creditor,"  and  "execution  credi- 
tor," each  have  their  q>ecial  meaning.  A 
creditor  has  been  defined  to  be  one  who  liad 
a  legal  right  to  damages  or  a  debt,  capable 
of  enforcement  by  Judicial  process.  Bishop 
V.  Redmund  (1882)  83  Ind.  157.  A  Judgment 
creditor  may  be  said  to  be  one  whose  claim 
has  been  merged  into  a  Judgment  against' 
his  debtor  and  under  which,  generally,  exe- 
cution may  be  had.  Anderson's  Dictionary 
of  Law,  p.  292.  An  execution  creditor  is 
one,  who  having  recovered  a  Judgmoit 
against  the  debtor  for  his  debt,  has  also 
caused  an  execution  to  t>e  issued  thereon. 
Black's  Law  Dictionary  (2d  Ed.)  p.  297. 
Thus  it  will  be  seen  that  the  kind  of  a 
creditor  to  whom  the  law  of  Illinois  affords 
protection,  as  disclosed  by  the  paragraph  of 
answer  under  consideration,  Is  not  merely  a 
general  creditor,  nor  one  who  had  reduced 
his  claim  to  Judgment  and  rested  there,  but 
one  who  had  gone  further,  and  after  obtain- 
ing a  Judgment  has  armed  himself  with 
that  process  of  the  law  known  as  an  exe- 
cution. The  paragraph  of  answer  under  con- 
sideratl<Mi,  not  only  fails  to  show  that  there 
was  any  creditor  of  the  Midland  Recoveries 
Company  who  had  an  execution  against  it, 
but  also  fails  to  show  that  any  of  Its  credi- 
tors had  obtained  a  Judgment  on  their  claims, 
.which  is  a  condition  precedent  to  the  issu- 
ance of  an  execution.  We  therefore  conclude 
that  said  paragraph  of  answer  fails  to  show 
that  any  creditor  of  said  company  belongs 
to  that  class  which  the  law  of  Illinois  des- 
ignates as  entitled  to  protection  against  the 
vendor  in  a  conditional  sale  c<mtract.  It 
follows  that  the  court  erred  In  overruling 
appellant's  demurrer  thereto,  even  if  it 
could  be  said  that  the  conditional  sale  con- 
tracts are  governed  by  the  law  of  Illinois 
under  the  facts  alleged.  Having  reached  the 
conclusion  announced  with  reference  to  ap- 
pellee's second  paragraph  of  answer,  we 
deem  it  unnecessary  to  consider  the  alleged 
error  of  the  court  in  sustaining  the  demiu*rer 
to  the  second  paragraph  of  appellant's  reply 
addressed  thereto,  and  especially  in  view 
of  what  we  have  said  heretofore  in  consid- 
ering the  action  of  the  court  in  overruling 
appellant's  motion  for  leave  to  canend  its 
intervening  petition. 

Appellant  contends  that  the  court  erred  In 
overruling  its  motion  for  a  new  trial.  An  ex- 
amine ti<»i  of  the  record  discloses  that  this 
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ctmtentlon  is  wtil  taken,  on  the  ground  that 
the  decision  of  the  ooort  la  not  sustained  by 
sufficient  BTldenoe-  The  contracts,  made  a 
part  of  appellant's  Intervening  petition,  were 
Introduced  In  evidence,  and  they  show  that 
appellant,  as  vendor  of  the  machinery  in 
question,  reserved  title  thereto  until  the 
purchase  price  thereof  was  paid.  Other  evi- 
dence introduced,  and  admissions  made,  tend 
to  show  that  the  purdiase  price  of  said 
machinery  had  not  been. fully  paid,  and  that 
appellee  held  possession  of  the  same  solely 
by  vlrtae  ot  his  appointment  as  receiver  of 
the  vendee  named  In  said  conditional  sale 
contracts.  Under  these  facts,  the  law  of 
this  state  would  protect  appellant's  title, 
as  such  vendor,  as  against  any  claim  of  the 
receiver  of  the  Midland  Recoveries  C!om- 
pany,  or  any  oae  whom  be  represents.  Its 
title  would  likewise  be  protected  under  the 
law  of  Illinois  as  pleaded,  since  the  evidence 
falls  to  disclose  that  the  right  of  any  bona 
fide  purchaser,  or  execution  creditor,  had 
intervened.  The  evidence,  therefore,  is  in- 
sufficient to  sustain  the  decision  of  the  court, 
■whether  the  law  of  this  state  or  the  law  of 
nUnois  governs  the  conditional  sale  contracts 
in  question. 

Appellant  also  predicates  error  on  the  ac* 
tion  of  the  court  in  refusing  to  admit  cer< 
tain  evidence  offered  by  it  with  reference 
to  the  shipment  of  the  machinery  covered  by 
Bald  contracts,  after  it  was  delivered  on  the 
cars  at  Chicago  Heights,  III.,  in  conformity 
therewith.  In  view  of  what  we  have  said  re- 
lating to  the  action  of  the  court  tn  refusing 
to  permit  appellant  to  amend  its  intervening 
petition,  these  or  like  questions  will  probably 
not  arise  on  another  trial,  and  .we,  therefore, 
deem  it  unnecessary  to  prolong  this  opinion 
by  a  discussion  of  the  questions  thus  pre> 
sented. 

The  Judgment  is  reversed,  with  instructions 
to  sustain  appellant's  motion  for  a  new  trial, 
to  sustain  its  motion  for  leave  to  amend  its 
Intervening  petition,  and  to  sustain  its  de- 
murrer to  appellee's  second  paragraph  of 
answer  thereto,  and  for  further  proceedings 
ccHislstent  with  this  opinion. 


<J3S  Man.  287) 

FREElfAN'S    CASE.     In    re    AUTOMATIC 

TIME  STAMP  CO.     In  re  AMERICAN 

MOT.  lilABILITT  INS.  CO. 


(Supreme  Judicial 
Suffolk. 


Court  of  Massachusetts. 
June  25,  1919.) 


1.  Mastbb  and  Sebvant  «=>S88— Wobkuh's 
Compensation  Act— Time  fob  Detebhina- 
TioN  or  Defendenct. 
Under  Workmen's  Compensation  Act,  pt.  2, 
i{  8,  7,  and  pt  6,  g  2,  the  question  of  depend- 
ency on  the  earnings  of  a  deceased  employ^  is 


to  be  determined  in  accordance  with  the  fapt  as 
the  fact  may  be  at  the  time  of  injury. 

2.  Masteb  and  Servant  ^=3388— Workmen's 

Compensation  Act— Partial  Dependbnct.- 

Partial    dependency    may    be    found    even 

though   the   dependent   might   have    subsisted 

without  the  aid. 

8.  Pabent  and  Child  «s»5(D— Right  to  R«> 
ceivb  Eabninos. 
A  duty  rests  upon  a  minor  son  employed  to 
turn  his  wages  over  to  the  parent  entitled 
thereto,  and  the  correlative  right  to  receive 
8U<ih  wages  vests  in  the  parent. 

4.  Master  and  Sebvant  <&s>388— Workmen's 
Compensation  Aot— Pabtial  Dependency. 
A  finding  of  partial  dependency  by  claim- 
ant, mother  of  the  deceased  employe,  a  boy  of 
16,  cannot  I>e  pronounced  erroneous  in  law, 
where  the  boy,  after  leaving  home,  promised  to 
send  her  all  Ms  earnings  except  what  he  needed 
for  board  and  clothes,  and  he  was  killed  in  em- 
ployment before  his  first  pay  day,  so  that  he 
had  no  opportunity  to  remit  money. 

fi.  Mabtkb  and  Servant  «=3404r— Wobkmkh'b 
CoMPiiNSAiiON  Act— Evidence. 
In  proceedings  by  a  mother  for  compensa- 
tion for  the  death  of  her  son,  evidence  respect- 
ing his  intent  to  send  her  the  part  of  his  wages 
which  remained  after  paying  his  board  Aeld  ad- 
missible in  view  of  the  relevancy  of  the  polat 
on  the  question  of  dependency. 

6.  Masibb  and  Sebvant  «=»386(1)  —  Wobk-  . 
men's  Compensatioic  Aoiv- Basis  or  Com- 
pensation. 

The  "annual  earnings  of  the  deceased  at  the 
time  of  his  injury,"  specified  in  Workmen's 
Compensation  Act,  pt.  2,  i  6,  are  to  be-  ascer- 
tained by  reference  to  the  same  factors  as  are 
"average  weekly  wages"  in  part  S,  {  2,  nnless 
inapplicable  under  all  the  drcumstances. 

7.  Masteb  and  Sbbvant  €s>386(1)  —  Wobx- 
mbn's  Compensation  Act— Aboebtainmbnt 
or  "Arnuai.  EABNiRoa" 

Where  a  boy  of  16,  having  a  partially  de- 
pendent mother,  was  killed  during  the  first 
week  of  his  last  employment,  his  "annual  earn- 
ings," witliln  Workmen's  Compensation  Act, 
pt.  2,  S  6^  are  to  be  ascertained  by  the  wages 
received  by  him  during  the  12  calendar  months 
immediately  preceding  the   injury, 

8.  Masteb  and  Servant  fl=9417(7)  —  Work- 
men's Compensation  Act — Amount  of  Con- 
tribution TO  Dependent  —  Qitebtion  or 
Fact. 

The  amount  of  money  contribnted  by  the 
deceased  minor  employ^  to  his  partially  de- 
pendent mother  during  the  12  calendar  months 
before  his  injury  and  death  heU  a  pure  ques- 
tion of  fact,  on  which  the  finding  of  the  Indus- 
trial Accident  Board  is  final. 

9.  Masteb  And  Sebvant  «=>386(2)  —  Wobk- 
men's  Compensation  Aot  —  Eviden6b  of 
Dkfbhdbnot— Expenses  or  Pabbnt. 

Expenses  incurred  by 'the  parent  on  account 
of  the  deceased  minor  son  are  pertinent  in  de- 
termining the  fact  of  the  parent's  dependency 
on  such  son  within  the  Workmen's  Compensa- 
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tion  Act,   bat  Irreleyant   in   ascertaining   the 
I  amount  of  compensation  to  be  paid  after  de- 
pendency has  been  established. 

Appeal  trom  Superior  Conrt,  Suffolk 
Ck)unty. 

Proceedings  for  compensation  nnder  the 
Workmen's  C<»npensatlpn  Act  by  Qertrude 
Freeman  tor  the  deatb  of  Clarence  B.  Free- 
man, employ^;  opposed  by  the  Aatomatlc 
Time  Stamp  Company,  employer,  and  the 
American  Mutual  Uability  Insurance  Com- 
pany, Insurer.  Compensation  was  awarded 
by  the  Industrial  Accident  Board,  the  award 
affirmed  by  the  superior  court,  and  from  its 
decree  the  Insurer  appeals.    Decree  affirmed. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Bos- 
ton (Oay  Oleason,  of  Boston,  of  counsel), 
for  appellant. 

John  J.  Scott,  of  Boston,  for  appellee. 

RUGO,  C.  J.  The  deceased  employe,  a 
boy  sixteen  years  of  age,  came  to  Boston 
early  In  September,  1918.  He  began  going  to 
high  school,  but  when  be  found  that  tuition 
was  charged  him  he  went  to  work  and  on 
the  twenty-sixth  of  the  same  month  received 
fatal  Injuries  arising  out  of  and  in  the  course 
of  his  employment  This  was  the  second  day 
of  Us  employment 

[1-4]  1.  There  was  evidence  sufficient  to 
support  a  finding  of  partial  dependency  by 
his  mother  on  the  earnings  of  the  deceased. 

,  Before  coming  to  Boston  he  had  lived  at 
home  and  had  paid  to  bis  mother  his  wages 
which  were  substantial  in  amount.  His 
father  was  not  in  good  health  and  testified 

.  that  he  was  not  able  to  support  his  family, 
consisting  of  his  wife  and  five  children.  The 
mother  testified  that  she  depended  upon  the 
wages  of  the  deceased  for  support;  that — 

"Prior  to  leaving  home,  Clarence  talked  with 
'  her  relative  to  sending  her  money  for  ber  sup- 
port. He  said  that  wben  be  went  to  work  he 
would  send  all  his  money  borne  except  bis  board 
and  money  for  his  clothes.  •  •  *  He  told 
ber  he  would  send  it  for  her  support" 

He  went  to  Boston  to  go  to  school  and 
to  work  out  of  school  hours.  The  mother  did 
not  know  that  the  deceased  had  begun  to  work 
until  she  received  word  of  his  deatb,  and  he 
had  sent  her  no  money  since  he  came  to  Bos- 
ton. The  question  of  dependency  upon  the 
earnings  of  a  deceased  empioyft  under  the 
workmen's  compensation  act  is  to  be  "deter- 

'  mined  in  accordance  with  the  fact,  as  the  fact 
may  be  at  the  time  of  the  Injury."  St  1911, 
c.  7S1,  pt  2,  SI  6,  7;  part  8,  S  2;  Bott's  Case, 
230  Mass.  152, 119  N.  E.  755.  The  fact  was  that 
at  the  time  of  his  Injury  the  decoued  was  at 
work  tor  wages,  which  it  was  his  declared 
purpose  as  wen  as  his  filial  duty  to  send 
home.  The  circumstance  that  the  mother 
did  not  know  that  the  son  was  working  and 

.  that  Ms  Intwit  was  to  send  her  the  proceeds 


of  that  particular  employment  as  fast  tm 
earned  is  not  by  Itself  dedslva  A  simple  ex- 
pression of  purpose  to  contribute  to  support, 
unaccompanied '  by  any  actual  contribution 
after  reascmable  opportoolty,  would  not  con- 
stitute dependency.  The  case  at  bar,  how- 
ever, tu  substance  and  effect  discloses  injury 
to  the  employe  before  his  first  pay  day  and 
before  any  opportunity  had  arisen  to  make 
contribution  to  the  support  of  the  dependent 
out  of  the  wages  of  the  particular  service,  and 
substantial  contributions  from  the  earnings 
of  earlier  woric.  Partial  dep^idency  may  be 
found  even  though  the  dependmt  might  have 
subsisted  without  the  aid.  McMabon's  Case, 
229  Mass.  48,  118  N.  B.  189.  The  deceased 
was  a  minor;  hence  a  duty  rested  upon  him 
to  turn  his  wages  over  to  the  parent  entitled 
thereto,  and  a  correlative  right  to  receive 
such  wages  vested  in  the  parent  Tomroos 
V.  Autocar  Co.,  220  Mass.  336, 107  N.  E.  1015. 
The  finding  ot  partial  dependency  by  the 
mother  cannot  be  pronounced  erroneous  In 
law.  Kenney's  Case,  222  Mass.  401,  111  N.  E. 
47. 

[t]  2.  There  svas  no  error,  under  the  cir- 
cumstances here  disclosed.  In  the  admission 
of  the  evidence  respecting  the  Intent  of  the 
deceased  to  send  to  his  mother  the  part  of 
his  wages  which  remained  after  paying  his 
board.  Carriere  v.  Merrick  Lumber  Co.,  205 
Mass.  322,  327,  80  N.  B.  644;  Marcy  v.  Shel- 
burue  Falls  &  Colroin  St  By.,  210  Mass.  197,. 
199,  98  M.  B.  130. 

[6,  7]  3.  The  "annual  earnings  of  the  de- 
ceased at  the  time  of  his  injury,"  In  part  2, 
§  6,  are  to  be  ascertained  by  reference  to 
the  same  factors  as  are  "average  weekly 
wages"  In  part  6,  i  2,  unless  Inapplicable  un- 
der all  the  circumstances.  It  would  be  a 
strained  construction  to  Interpret  "annual 
earnings"  with  reference  only  to  the  wages 
earned  at  the  moment  of  Injury  and  to  cal- 
culate other  paymaits  under  the  act  upon  tbe 
footing  of  "earnings  of  the  Injured  employ^ 
during  the  period  of  twelve  calendar  montlis 
immediately  preceding  the  Injury."  The 
facts  at  bar  presented  a  case  for  the  ascer- 
tainment of  "annual  earnings"  by  reference- 
to  the  wages  received  during  the  twelve 
calendar  months  immediately  preceding  the 
injury.  See  GlUen's  Case,  215  Mass.  96,  102 
N.  E.  846,  L.  R.  A,  lOieA,  371. 

4.  No  question  was  saved  on  this  rec- 
ord to  the  point  whetlier  the  wages  earned  by 
the  deceased  in  the  year  befbre  his  deatb 
were  affected  by  the  fact  that  for  a  part  of 
the  time  he  received  bis  board  as  well  as 
money  compensation.  Hence  no  decision  of 
that  matter  is  required. 

[8]  6.  The  amount  of  money  contributed 
by  the  deceased  to  his  mother  during  the 
twelve  calendar  months  before  his  Injury 
was  on  this  record  a  pure  question  of  fact, 
on  which  the  finding  of  the  board  is  final. 
Pass'  Case,  232  Mass.  515.  122  N.  B.  642. 
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[9]  6.  Expenses  incurred  by  the  parent  on 
account  of  the  son  are  pertinent  in  determin- 
ing the  fact  of  depend^icy,  but  irrelevant  in 
ascertaining  the  amount  of  compensation  to 
be  paid  after  the  fact  of  dependency  has  been 
established.  DembrUiskl's  Case,  231  Mass. 
261,  120  N.  E.  856.  No  error  is  apparent  In 
this  particular. 

Decree  affirmed. 


<2S8  Han.  292) 

SANDON  V.  KENDALL. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.^  June  25,  1919.) 

1.  Mastkb  and  Servant  <8=>288(1),  289(1)— 
CoNTBinrrroBT  Nkouoencb  and  Assump- 
tion OF  Risk— Questions  tok  Jttby. 

In  an  action  for  the  death  of  plalntifiTs  in- 
testate while  assisting  in  the  moving  of  a  car 
for  his  temporary  employer  by  invitation,  ques- 
tions of  the  intestate's  due  care  and  his  a8sump> 
tion  of  risk  held  for  the  Jury. 

2.  Masieb  and  Servant  «s»265(1S,  14)— On- 

TBIBXTTOBT    NeOXJQENCK    —   ASSUHFTION    Of 

Bisk— BcBDKH  o»  Pboo»— Statute. 
In  an  action  for  death  of  a  temporary  serv- 
ant by  invitation  to  assist  in  the  worlE,  the  bur- 
den of  proof  on  the  issues  of  the  intestate's  due 
care  and  his  assumption  of  risk  was  on  de- 
fendant under  St  1914,  c.  553. 

3.  Mabteb  AND  Servant  «=»279(5)— Iukjxd 
Atjthobity  of  Feixow  Sebvant— Suffi.- 
ciENCT  OF  Evidence. 

In  an  action  for  the  death  of  defendant's 
temporary  servant  by  invitation,  while  helping 
in  moving  a  car,  evidence  held  to  warrant  find- 
ing that  defendant's  only  representative  on  the 
job  had  at  least  implied  authority  to  attend  to 
the  moving  of  the  car,  in  which  plaintiff's  in- 
testate was  asked  to  help. 

4.  Mabteb  and  Servant  «=s»177  —  Wobk- 
MEN'8  Compensation  Act— Fellow  Sebv- 

ANTS. 

At    common    law,    though    not    under    the 
Workmen's  Compensation  Act,  that  the  injuries 
were  caused  by  the  negligence  of  a  fellow  serv- 
'  ant  is  a  defense  to  the  employer. 

6.  Master  and  Sebtant  «s>192(1>— Fellow 
Servants— Tempobabt  Sebvioe. 
If  decedent  undertook  to  assist  a  servant 
in  performing  services  which  it  was  the  serv- 
ant's duty  to  perform  under  the  orders  of  the 
defendant's  representative,  the  jury  could  find 
that  decedent  stood  in  the  relation  of  a  fellow 
servant  to  the  servant  while  engaged  lA  such 
service,  and  that  he  did  not  become  a  tem- 
porary servant  of  defendant 

6.  Mastbb  and  Sebtant  4=s>192(1)— Fellow 
Servant— Rendition  of  Absibtancb. 
The  mere  fact  that  a  servant  acting  under 
the  general  instruction  of  his  employer  render- 
ed assistance  to  the  representative  of  defend- 
ant did  not  constitute  him  a  fellow  servant  of 
the  representative. 


7.  Mastxb  and  Sebtant  «=b88(4)— Tsupoba- 
BT  Sbbtiok— Volunteer  or  Licensee. 
In  responding  to  the  request  of  a  servant  for 
assistance  in  doing  his  work,  decedent,  not  an 
employ^  of  any  of  the  contractors,  was  not  a 
mere  volunteer  or  licensee. 

Exceptions  from  Superior  Court,  Worces- 
ter County;    Jabez  Fox,  Judge. 

Action  by  Sadie  Bergeron  Sandon,  admlnls-, 
tratrlxj  against  MInott  K.  Kendall.  Verdict 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions overruled. 

The  requests  asked  for  by  defendant  and 
referred  to  In  the  opinion  were  as  follows: 
Given: 

(5)  There  is  no  evidence  to  warrant  a  find- 
ing that  Lee  had  authority  to  bind  the  de- 
fendant in  the  matter  of  securing  the  aid  of 
plaintiffs  intestate  in  moving  the  car.    Given. 

Not  given: 

(I)  That  defendant  is  not  entitled  to  re- 
cover on  the  evidence. 

(4)  If  Jury  finds  that  plaintiffs  intestate  was 
asked  by  a  servant  of  Newell  to  aid  in  moving 
the  car,  and  was  killed  by  helping  move  the 
car  in  response  soldy  to  that  invitation,  plain- 
tifl  cannot  recover. 

(7)  FlalntlS's  intestate  cannot  recover  except 
under  circumstances  whereby  an  employi  of 
defendant  might  recover. 

(9)  Defendant  owes  plaintiff's  intestate  no 
greater  duty  than  he  owed  his  employ^  Lee. 

(10)  One  who  without  protecting  or  promot- 
ing any  interest  of  his  own  assists  in  the  serv- 
ice of  another  cannot  recover  for  injury  wUle 
BO  acting,  nor  can  there  be  recovery  for  hli 
death  while  so  acting,  unless  the  injury  or  death 
was  the  result  of  wanton  or  willful  misconduct 

(II)  A  master  owes  no  duty,  except  to  pre- 
vent wanton  or  willful  injury  to  one  who  with- 
out protecting  or  promoting  any  interest  of  his 
own  assists  in  the  master's  service. 

George  B.  Famom,  Edward  E.  Ginsburg, 
and  John  G.  Walsh,  all  of  Boston,  for  plain- 
tiff. 

Meehan  &  Donahue  and  William  B.  Water- 
house,  all  of  Boston,'  for  defendant 

DE  CIOURCT,  J.  The  plaintiff  seeks  dam- 
ages^ for  the  death  of  her  intestate,  Joseph  E. 
Bergeron,  who  was  struck  by  a  falling  "gin 
pole,"  receiving  Injuries  from  which  he  died 
without  conscious  suffering.  There  was  ev- 
idence to  warrant  the  finding  of  the  follow- 
ing facts: 

The  defendant  had  a  contact  to  erect 
poles  and  wires  for  an  electric  line  from  Ux- 
brldge  to  Mllford.  He  engaged  one  Newell, 
vfho  was  In  the  teaming  business,  to  unload 
the  poles  from  the  cars  in  the  railroad  yard 
at  Uxbridge,  and  to  carry  them  to  designated 
locations.  A  gin  pole  was  used  for  lifting 
the  poles  from  the  car  and  putting  them  up- 
on a  wagon  or  "reach."  This  pole  was  like  a 
single  mast  derrick  without  guys;  it  was 
twenty-live   to  twenty-eight   feet  In   length. 
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was  set  ta  a  hole  in  the  ground  eighteen 
inches  to  two  feet  deep,  and  was  fastened  by 
chains  to  the  railroad  track  and  to  the  car. 
In  the  process  of  the  work  of  unloading  it 
became  necessary  to  move  the  partially  un- 
loaded car.  The  defendant  was  not  there  at 
the  time,  bat  one  t«e,  his  only  employ^  on 
the  Job,  gave  orders  to  have  the  car  moved, 
and  told  Newell's  men  to  hitch  on  the  horses 
to  the  front  of  the  car.  Two  of  Newel^s  men 
were  there  at  the  time,  Paine  and  Gray.  The 
chains  were  taken  off,  and  the  gin  pole  was 
pried  away  from  the  car  about  two  inches, 
to  enable  them  to  move  the  car  by  the  pol& 
Bergeron,  who  was  not  in  the  employ  of  ^- 
ther  party,  came  along,  and  Gray  asked  him 
"to  give  us  a  hand."  Bergeron  put  his  shoul- 
der to  the  car,  and  was  pushing  it  with  the 
other  men  when  the  pole  feU  and  struck 
him,  fatally  injuring  blm. 

[1-3]  The  questions  of  the  intestate's  due 
care,  and  his  assumption  of  the  risk  plainly 
were  for  the  Jury,  and  the  burden  of  proof 
was  on  the  defendant  St.  1014,  c.  653.  There 
was  evidence  to  warrant  a  finding  that  the 
accident  was  due  to  Lee's  negligence.  He 
gave  the  orders  to  move  the  car,  without 
taking  down  the  unsupported  gin  pole,  as  was 
customary,  and  without  taking  any  precau- 
tions to  prevent  its  fall,  although  it  showed 
signs  of  l)elng  unsteady.  The  Jury  could  find 
also  that  Lee  was  acting  within  the  scope  of 
bis  employment  in  giving  directions  to  move 
the  car.  Newell,  who  was  an  independent 
ccmtractor,  testified  "we  liad  nothing  to  do 
with  moving  the  cars;  we  simply  unloaded 
the  poles ;"  and  Smith,  the  representative  of 
the  defendant  who  engaged  Newell,  testified 
that  he  "asked  •  •  •  where  he  [Newell] 
wanted  the  car  left  to  be  convenient  for  un- 
loading and  said  he  would  have  it  placed 
wherever  Newell  wished."  Lee  was  the  only 
representative  of  the  defendant  on  tlie  Job. 
The  Jury  could  infer  that  he  had  at  least  Im- 
plied authority  to  attend  to  the  moving  of 
the  car.  They  were  not  obliged  to  accept  the 
testimony  that  his  only  duty  was  to  show 
Newell's  men  where  to  place  the  poles.  In 
fact  Newell  testified  that  Lee  was  "in  charge 
of  this  team,"  that  "he  [New^]  told  his  men 
when  they  left  the  stable  to  do  what  the 
man  in  charge  told  them,"  and  that  he  heard 
Lee  give  orders  to  these  inen. 

[4-7]  As  the  defendant  argues,  the  case  did 
not  go  to  the  Jury  on  the  theory  of  the  Work- 


men's Clompensation  Act  (Laws  1911,  c.  751, 
amended  by  Laws  1912,  c.  671)  with  the  de- 
fences removed ;  and  If  Bergeron  became  iu 
fact  the  feUo^  servant  of  Lee  the  defendaut 
would  not  be  liable,  under  the  present  decla- 
ration ;  as  the  negUgence  relieid  on  would  be 
that  of  a  fellow  servant  In  this  connec- 
tion the  Judge  gave  the  defendant's  fiftli  re- 
quest and  called  to  the  jury's  attention  the 
theory  on  wlilch  the  plaintiff  was  proceeding 
in  the  case,  "that  it  was  not  Lee  who  called 
for  Bergeron  but  that  it  was  Gray,  one  of 
Newell's  employes,  who  called  him  for  help, 
and  that  then  Bergeron,  having  been  callei 
on  the  Job  by  Gray,  stands  in  the  same  po- 
sition M^th  regard  to  the  employer  of  Lee 
that  Gray  would  himself  have  stood  in  if  he 
had  been  hurt"  We  cannot  say  as  matter 
of  law  that  there  was  no  evidence  to  war- 
rant this  contention  of  the  plaintiff.  If  Ber^ 
geron  undertook  to  assist  Gray  in  i)erform- 
ing  service  which  it  was  Gray's  duty  to  per- 
form under  Lee's  orders,  then  the  Jury  could 
find  that  he  (Bergeron)  stood  in  the  relation 
of  a  fellow  servant  of  Gray  while  engaged  in 
such  service,  and  that  he  did  not  become  a 
temporary  servant  of  the  defendant  Bar- 
stow  V.  Old  CJolony  Railroad,  143  Mass.  535, 
10  N.  B.  255 ;  Flynn  v.  Boston  &  Maine  Hall- 
road,  204  Mass.  141,  144,  90  N.  E.  521.  See 
Berry  v.  New  York  Central  &  Hudson  River 
Railroad,  202  Mass.  197,  202,  88  N.  E.  588. 
The  mere  fact  that  Gray,  acting  under  the  gen- 
eral instruction  of  his  employer  Newell,  ren- 
dered assistance  to  Lee,  did  not  constitute  Iiim 
a  fellow  servant  of  Lee.  Sprague  t.  (General 
Electric  Co.,  213  Mass.  376,  378,  100  N.  E. 
628,  46  L.  R.  A.  (N.  S.)  962.  And  the  jury 
could  find  that  Gray  had  implied  authority 
to  procure  the  temporary  assistance  of  Ber- 
geron in  the  necessary  act  of  moving  the 
car,  which  the  three  men  present  were  un- 
able to  move,  and  when  no  other  employte 
of  the  defendant  or  of  Newell  were  avail- 
able. Hollidge  V.  Duncan,  199  Mass.  121,  123, 
85  N.  E.  186,  17  L.  :b.  A.  (N.  S.)  982.  See 
L.  R.  A.  1915P,  1125,  note.  In  responding  to 
the  request  of  Gray  Bergeron  was  not  a 
mere  volunteer'  or  licensee. 

The  defendant's  first  fourth,  seventh, 
ninth,  tenth  and  eleventh  requests  were  de- 
nied rightly.  The  others,  so  far  as  applica- 
ble to  the  plalntifTs  case  as  submitted  to  the 
Jury,  were  properly  covered  by  the  charge. 

Exceptions  overruled. 
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OSBORNE  ▼.  INTERNATIONAL  E.  CO. 

(Court  of  Appeals  of  New  Tork.    Mar  20, 
1919.) 

1.  Oakbobs  «=»20(1)— Riobt  to  Tbakbixb— 
"Bxfubal'  '— Pin  AiTT. 

Under  Public  Service  COmmissioii  Law,  | 
49,  subd.  7,  providing  for  a  $50  forfeitare  for 
every  refusal  of  a  street  railroad  corporation 
to  comply  with  the  transfer  law,  that  a  street 
car  condoctor  gave  a  passenger  a  transfer  by 
mistake  punched  an  hour  late  did  not  constitute 
a  "refusal";  to  refuse  being  to  deny  a  request 
or  demand. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Refusal.] 

2.  SXATtTTES    «=»181(1)— CONSTBUCnON— L«G- 
IBLATITE  INTINTION. 

Statutes  must  be  so  interpreted  as  to  give 
effect  to  the  intention  of  the  legislative  body 
which  enacted  them;  such  intention  primarily 
to  be  ascertained  from  the  language  used  giving 
thereto  its  ordinary  meaning. 

S.  Statutes   «=»182— Constbuction— Lkgis- 

I.ATIVE  INTENTIOK. 

A  reasonable  construction  of  a  statute 
should  in  all  cases  be  adopted  where  there  is  a 
doubt  or  uncertainty  in  regard  to  the  legislative 
intent. 

4.  Statutes  «=»241(1)— Constbtjotion— Pek- 

■AI.TIES. 

A  statute  awarding  a  penalty  is  to  be  strict- 
ly construed,  and  before  a  recovery  can  be  had 
a  case  must  be  brought  clearly  within  its  terms. 

Appeal  from  Supreme  Court,  Appellate  Dlr 
vision,  Foarth  Department. 

Action  by  Frank  Osborne  against  the  Inter- 
national Railway  Company.  From  a  judg- 
ment of  the  Appellate  Division  (177  App.  Div. 
709,  164  N.  Y.  Supp.  226)  reversing  a  judg- 
ment of  the  Special  Term  which  dismissed  the 
complaint  (98  Misc.  Rep.  7,  161,  N.  Y,  Supp. 
1042),  and  affirming  a  judgment  of  the  Munic- 
ipal Coart  of  the  City  of  Buffalo  for  plain- 
tiff, defendant  appeals.  Reversed  and  judg- 
ment of  Special  Term  affirmed. 

See,  also,  178  App.  Div,  950,  165  N.  Y. 
Supp.  1102. 

Harold  S.  Brown,  of  Buffalo,  for  appellant 
Harold  J.  Tillou,  of  Buffalo,  for  respond- 
ent 

Mclaughlin,  J.  TUs  action  was  brought 
In  the  municipal  court  of  the  city  of  Buffalo 
to  recover,  under  section  59  of  the  Railroad 
Law  (ConsoV  Laws,  c.  49)  and  subdivision  7 
of  section  49  of  the  Public  Service  Commis- 
sions Lew  (Consol.  Laws,  c.  48),  a  penalty  of 
$50.  The  plaintiff  had  a  judgment,  which 
was  reversed  and  the  complaint  dismissed  by 
the  Special  Term  of  the  Supreme  Court  He 
appealed  therefrom  to  the  Appellate  Dirislon, 
where  the  same  was,  by  divided  court,  re-' 
versed,  and  the  judgment  of  the  Municipal 


Court  affirmed.  By  permlsaloin  the  defendant 
appeals  to  this  court 

Section  59  of  the  Railroad  Law  provides 
that  any  railroad  corporation  which  shall  ask 
or  receive  more  than  the  lawful  rate  of  fare, 
unless  such  overcharge  were  made  through 
Inadvertence  or  mistake  not  amounting  to 
gross  negligence,  shall  forfeit  $50,  to  be  re- 
covered, with  the  excess  so  received,  by  the 
party  paying  the  same. 

At  the  conclusion  of  the  trial  the  plaintiff 
consented,  in  so  far  as  a  recovery  was  sought 
under  this  section,  that  the  complaint  be,  and 
the  same  was^  dismissed.  The  jndgmait 
thereafter  rendered  was  based  solely  up<Hi 
the  provisions  of  subdivision  7  of  section  49 
of  the  Public  Service  Commissions  Law, 
which  provides  that: 

"Until  and  except  as  the  PuDlic  Service  Com- 
mission shall  otherwise  prescribe  as  to  any 
street  railroad  corporation  or  corporations  pur- 
suant to  the  provisions  of  this  chapter,  every 
street  surface  railroad  corporation  entering  into 
a  contract  with  another  such  corporation  as 
provided  in  section  seventy-eight  of  the  Rail- 
road Law  shall  carry  or  permit  any  other  party 
thereto  to  carry  between  any  two  points  on  the 
railroads  or  portions  thereof  embraced  in  such 
contract  any  passenger  desiring  to  make  one 
continuous  trip  between  such  points  for  one 
single  fare,  not  higher  than  the  fare  lawfully 
chargeable  by  either  of  such  corporations  for 
an  adult,  passenger.  Every  such  corporation 
shall  upon  demand,  and  without  extra  charge, 
give  to  each  passenger  paying  one  single  fare  a 
transfer  entitling  such  passenger  to  one  contin- 
uous trip  to  any  point  or  portion  of  any  rail- 
road embraced  in  such  contract,  to  the  end  that 
public  convenience  may  be  promoted  by  the  op- 
eration of  the  railroads  embraced  in  such  con- 
tract substantially  as  a  single  railroad  with 
a  single  rate  of  fare.  For  every  refusal  to  com- 
ply with  the  requirements  of  this  subdivision 
the  corporation  so  refusing  shall  forfcdt  fifty 
dollars  to  the  aggrieved  party.    *    *    *  "  ■ 

There  was  substantially  no  dispute  between 
the  parties  as  to  the  material  facts  involved, 
and  their  rights  necessarily  turn  upon  the 
construction  to  be  put  upon  the  statute  quot- 
ed when  applied  thereta 

The  defendant  operates  a  system  of  street 
surface  railroads  in  the  city  of  Buffalo.  It 
is  made  up  of  several  different  corporations 
operated  under  what  is  termed  in  the  record 
the  Mllbnm  agreement.  On  the  12th  of  Sep- 
tember, 1915,  the  plaintiff  desired  to  go  from 
the  comer  of  Burgard  place  and  Walden  ave- 
nue to  the  comer  of  Elk  and  Sidway  streets 
in  the  city  of  Buffalo.  The  shortest  and  most 
direct  route  between  these  two  points  is  west- 
ward from  Burgard  place  and  Walden  ave- 
nue, via  a  west-bound  Sycamore  street  car  to 
the  comer  of  Fillmore  avenue  and  Sycamore 
street ;  thence  southerly  upon  a  Fillmore  ave- 
nue car  to  the  comer  of  Abbott  road  and 
Smith  street ;  thence  westerly  via  an  Abbott- 
South  Park  car  to  the  comer  of  Elk  and  Sid* 
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way,  to  fhe  point  of  destination.  Aboat  10:- 
20  In  the  evening  of  tbe  day  mentioned  the 
plaintiff  boarded  a  Sycamore  street  car,  ask- 
ed for  and  received  an  Abbott-Sonth  Park 
car  transfer,  which  he  presented  to  the  con- 
ductor on  the  sonth-bonnd  Fillmore  avenue 
car,  and  he  then  asked  for  and 'received  a 
second  transfer  to  the  Abbott-South  Park 
line.  He  put  this  second  transfer  in  his  pock- 
et without  examination.  At  the  end  of  this 
line  he  boarded  an  Abbott-South  Park  car 
and  presented  the  transfer  last  given  to  him. 
This  transfer  was  accQ)ted  by  the  conductor, 
but  he  subsequently  discovered  the  time 
within  which  it  could  be  used  had  expired, 
and  he  then  gave  it  hack  to  plaintiff  and  told 
blm  be  would  have  to  pay  his  fare,  which  he 
did  without  objection  or  protest  of  any  kind. 
The  transfer  was  punched  10  o'clock,  and 
when  presented  by  plaintiff  it  was  past  11 
o'clock.  Under  the  rules  which  had  been 
adopted  by  defendant  as  to  the  use  of  trans- 
fers it  could  not  be  accepted  by  the  conductor, 
as  the  time  for  its  use  bad  expired.  It  also  ap- 
peared that  this  transfer  was  issued  between 
9:68  and  11  o'clock,  during  which  period  the 
conductor  had  Issued  73  transfers,  including 
that  given  to  plaintiff,  or  an  average  of  more 
than  one  every  minute,  besides  attending  to 
his  other  duties.  The  transfer  should  have 
been  punched  11  o'clock  Instead  of  10.  The 
error,  it  is  obvious,  from  the  conceded  facts, 
was-  due  to  the  Inadvertence  and  mistake  of 
the  conductor.  This  the  plaintiff  practically 
conceded  at  the  trial  when  he  consented 
that  the  complaint  be  dismissed  80  tar  as  a 
recovery  was  sought  under  section  50  of  the 
Railroad  Law,  since  under  that  section  a  re- 
covery could  not  be  had  If  the  overcharge 
"was  made  through  Inadvertence  or  mistake 
not  amounting  to  gross  negligence." 

The  question  presented,  therefore,  is  wheth- 
er, upon  the  facts  stated,  defendant  refused, 
within  the  meantug  of  subdivision  7  of  sec- 
tion 49  of  the  Public  Service  Commissions 
Law,  to  give  the  plaintiff  a  transfer.  The 
defendant  had  provided  for  a  system  of 
transfers,  had  supplied  its  conductors  with 
the  same,  and  was  endeavoring,  in  good  faith, 
to  comply  'with  the  terms  of  the  statute.  The 
conductor  gave  the  plaintiff  a  transfer,  and 
had  he  examined  it  and  called  the  attention 
of  the  conductor  to  the  mistake,  it  is  fair  to 
assume  it  would  have  been  immediately  cor- 
rected. 

[1-3]  Can  it  be  said,  under  a  fair  construc- 
tion of  the  statute,  upon  the  facts  stated, 
that  defendant  refused  to  give  plaintiff  a 
transfer?  I  do  not  think  it  can.  The  ordina- 
ry 8ignlflcati(m  of  the  word  "refuse"  is  "to 
deny  a  request  or  demand."  Refusal  Is  ac- 
tive, while  neglect  is  passive.  The  conductor 
did  not  refuse  to  give  plaintiff  a  transfer; 
be  neglected  to  give  him  a  proper  one,  and,  to 


construe  the  statute  as  respondent  contends, 
the  word  "refuse"  must  be  construed  in  the 
sense  of  neglect  This  I  cannot  believe  the 
Legislature  ever  intended.  The  cardinal  role 
in  the  interpretation  of  statutes  is  to  give  ef- 
fect to  the  intention  of  the  legislative  bod; 
which  enacted  them.  This  intention  is  prima- 
rily to  be  ascertained  from  the  language  used, 
giving  thereto  the  ordinary  meaning.  People 
ex  rel.  Onondaga  County  Savings  Bank  v. 
Butler,  147  N.  Y.  164,  41  N.  EJ.  416.  A,reason- 
able  construction  should  in  all  cases  be  adopt- 
ed where  there  Is  a  doubt  or  uncertainty  in 
regard  to  the  legislative  Intent  Central 
Trust  Co.  \i  N.  Y.  Equipment  Co.,  74  Hun, 
406, 26  N.  T.  Supp.  850.  In  Murray  r.  N.  Y.  a 
R.  R.  Co.,  S  Abb.  Dec.  339,  the  court  held  that 
the  letter  of  a  statute  would  be  restrained  by 
the  spirit  of  the  enactment  even  though  a  lia- 
bility imposed  thereby  was  without  quallQca- 
tion.  In  that  case  the  obligation  Imposed  by 
the  statute  was  to  make  the  railroad  com- 
pany liable  for  damages  which  should  be  sua- ' 
talned  when  fences  alongside  of  Its  tracks 
were  out  of  repair.  The  court  held  that  al- 
though the  langnage  was  mandatory,  it  was 
Intended  thereby  to  impose  a  liability  only 
in  case  of  negligence. 

The  purpose  of  this  statute  is  obvions.  It 
is  to  compel  railroads  coming  within  its  pro- 
vIsi<His  to  furnish  to  a  passenger  for  a  single 
rate  of  fare  transfers  over  the  line  operated 
by  such  method,  "to  the  end  that  public  con- 
venience may  be  promoted."  It  is  not  to  pro- 
mote the  convenience  of  a  single  passenger, 
but  the  public  generally.  Topham  v.  Intemr- 
ban  St  Ry.  Co.,  96  App.  Dlv.  823,  88  N.  Y. 
Supp.  298. 

In  the  present  case,  as  already  indicated, 
the  defendant  is  endeavoring,  in  the  operation 
of  its  roads,  to  promote  the  public  conven- 
ience by  strictly  complying  with  the  terms  of 
the  statute. 

[4]  It  would  be,  as  it  seems  to  me,  a  harsh, 
unjqst,  and  unreasonable  rule  of  construction 
to  hold,  upon  the  facts  here  presented,  that 
defendant  refused  to  give  a-  transfer  and 
thereby  subjected  Itself  to  a  penalty  of  $50. 
A  statute  awarding  a  penalty  Is  to  be  strictly 
construed,  and  before  a  recovery  can  be  had 
a  case  must  be  brought  clearly  within  its 
terms.  Chase  v.  N.  Y.  O.  R.  R.  Co.,  26  N.  Y. 
523 ;  Goodspeed  ▼.  Ithaca  St  Ry.  Co.,  184  N. 
Y.  351,  77  N.  B.  392. 

I  am  of  the  opinion  that  defendant  did 
not  refuse  to  glveti  transfer  within  the  mean- 
ing of  the  statute,  and  therefore  the  Judg- 
ment appealed  from  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs 
in  this  court  and  in  the  Appellate  Division. 

CHASB,  COLLIN,  HOOAN,  CRANB^  and 
ANDREWS.  JJ.,  concur.  QUDDBBACE.  J, 
not  sitting. 

Judgment  reversed,  etc. 
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(Oonrt  of  Appeals  of  New  Tork. 
191».) 

1.  Appkai,  ard  Ebbob  «s>1082(2)— Thxobt  ov 
Cask  Bklow— GHAirax  on  Apfxai.. 

On  appeal  from  a  Jadgment  of  the  Appel- 
late Division  reTerains  a  judgment  of  the  Trial 
Term,  it  waa  too  late  to  plead  tbat,  because 
some  of  the  allegations  of  complaint  and  some 
items  of  proof  might  properly  belong  to  an 
action  to  trace  stolen  moneys,  the  basis  of  the 
action  for  frand  might  bet  alwndoned,  and  the 
plaintiffs  permitted  to  adopt  another  theory  of 
the  case. 

2.  Nbw  Tbial  «=33— DiBEcnoir  Aftbb  Now- 
svn. 

There  is  no  anthority  for  directing  a  new 
trial  after  a  motion  for  a  nonsuit  has  been 
properly  granted,  as  there  then  remains  nothing 
to  try. 

8.  LtKITATION  OF  ACTIONS  €=»1S0(1^  —  TkB- 

MiNATioN  o»  Appbaii— Nbw  AonoN. 
Where  the  dismissal  of  a  complaint  in  an 
action  for  fraadolent  representations  was  not 
on  the  merits,  plaintiffs,  in  yiew  of  Code  Civ. 
Proc  i  406,  may  maintain  a  new  action  for 
'  tha  same  canse  of  action  within  a  year  after 
the  final  determination  of  their  appeal  to  the' 
Coort  of  Appeals. 

Motion  for  reargument.     Motion  dmled. 
For  former  opinion,  see  22B  N.  T.  002. 122 
N.  £.635. 

J<diii  O.  Saxe^  at  New  Toik  City,  for  ap- 
Itdlants. 

Harvey  D, 
respondents. 


Hinman,  of  Bingbamton,  for 


PB&  CURIAM.  Connsel  for  the  moving 
party  asserts  tbat  this  court  has  misappre- 
hended the  nature  of  plaintiffs'  action,  over- 
looked material  evidence  and  oontrolllng  de- 
cisions, and  misapplied  legal  prindples  in 
deciding  the  appeal. 

On  three  points  the  opinion  will  be  some- 
what amplified  in  order  to  state  explicitly 
that  which  might  without  difficulty  have 
been  inferred. 

[1]  nrst  It  is  urged  on  this  motion  that 
the  action  may  be  considered  as  one  to  trace 
trust  funds  as  well  as  an  action  to  recover 
for  deceit.  If  this  theory  is  to  prevail,  the 
case  has  been  tried  under  a  misapprehension 
of  its  nature,  and  much  that  Is  said  in  the 
opinion  is  inapplicable.  But  no  such  mistake 
has  been  made.  The  Judgment  cannot  be 
sustained  on  that  theory.  No  escape  Is  possi- 
ble from  the  conclusion  that  deceit  is  the  gist 
of  the  action.  The  complaint  alleges  in  one 
of  Its  concluding  paragraphs  tbat  plaintiffs 
were  injured  "by  reason  .of  the  defendants' 
false  and  fraudulent  representations  and 
of  all  the  facts  hereinbefore  set  forth." 
Counsel  said  In  his   opening  to  the  Jury, 


DXTO  T.  HUDSON  851 

(lit  N.E.) 

"Tba  basis  of  the  action  Is  fraud  and  deceit" 
The  trial  Justice  said  In  his  opinion,  "This 
action  Is  based  on  fraud."  The  learned  jus- 
tice who  wrote  for  plaintiffs  in  the  Appellate 
Division  said,  "The  action  Is  for  fraud  and 
deceit."  The  action  stands  or  falls  on  the 
false  representations  of  defendants'  agent. 
If  the  action  had  been  brought  on  the  theory 
that  defendants  received  the  stolen  money 
with  notice  that  it  belonged  to  plaintiffs' 
clients,  the  Issue  would  not  have  been  confus- 
ed. It  would  have  been  plainly  stated  in  the 
complaint,  made  clear  to  the  court,  and  sub- 
mitted to  and  decided  by  the  Jury.  It  is  now 
too  late  to  plead  that,  because  some  of  the 
allegations  of  the  complaint  and  some  of  the 
items  of  proof  may  belong  properly  to  an  ac- 
tion to  trace  stolen  moneys,  the  basis  of  this 
action  may  now  be  abandoned  and  the  plain- 
tiffs permitted  to  adopt  another  theory  of  the 
case. 

Second.  It  is  argued  that  the  questions  of 
proper  care  and  proximate  cause  were  for 
the  Jury.  The  Inferences  to  be  dravni  from 
plaintiffs'  facts  are  not  doubtful.  The  evi- 
dence of  freedom  from  fault  and  legal  causa- 
tion was  insufficient,  not  unsatisfactory  mere- 
ly. Queeney  v.  Willi,  225  N.  T.  374,  379,  122 
N.  B.  198,  which  counsel  insists  we  overlook- 
ed, made  no  diange  in  the  rule  which  re- 
quires the  plaintiff  to  prove  his  case.  It  was 
an  action  to  recover  damages  for  negligence 
and  dealt  only  with  direct  cause  and  immedi- 
ate effect  The  opinion  correctiy  stated  the 
rule  for  submission  of  questions  of  fact  to  a 
Jury.    We  said  there  tbat— 

"Courts  should  not  speak  too  confidently  is 
determining  as  matter  of  lew  what  facts  may 
be  ignored  by  pmdent  people  whose  dnty  it  is 
to  be  reasonably  careful  for  the  personal  safety 
of  others." 


Courts  may  well  speak  more  confidently 
when  dealing  with  the  duty  of  lawyers  to 
their  clients  in  the  protection  of  property 
rights.  In  Bird  v.  St  Paul  F.  ft  M.  Ins.  Co., 
224  N.  T.  47,  120  N.  B.  86,  Cited  in  our  opin- 
ion, we  held  as  matter  of  law  tbat  a  fire 
was  not  the  proximate  cause  of  an  explosion, 
although  the  fire  was  a  distant  canse  without 
wblch  there  would  have  been  no  explosion. 
The  principles  applied  in  disposing  of  these 
questions  are  familiar  to  the  members  of  the 
legal  profession. 

[2,  8]  Third.  It  Is  finally  urged  that  great 
injustice  was  done  because  a  new  trial  was 
not  granted.  This  court  said  In  Rubadc  v. 
McCleary,  Wallln  ft  Crouse,  220  N.  Y.  188, 
191,  118  N.  E.  449,  that— 

*T?here  it  no  authority  for  directing  a  new 
trial  after  a  motion  for  a  nonsuit  has  been 
[properly]  granted.  There  then  remains  noth- 
ing to  try." 

The  dismissal  of  the  complaint  herein  waa 
not  on  the  merits.    Plaintiffs  may  maintain  a 
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•new  action  for  the  same  cause  of  action  with- 
in a  year  after  the  final  determination  of  the 
appeal  In  this  court  Code  Civ.  Proa  §  405 ; 
Wooster  v.  Forty-Second  St.  &  G.  St  Perry 
R.  R.  Co.,  71  N.  Y.  471.  This  principle  also 
is  elementary  and  well  understood. 

The  other  points  are  fully  discussed  In  the 
principal  opinion. 

The  motion  is  denied,  with  $10  coats  and 
necessary  printing  disbursements. 

All  concur. 

Motion  denied. 


(226  N.  T.  449,  569,  6Z1) 

PIA88  T.  CENTRAL  NEW  ENGLAND 
RY.  CO. 

(Court  of  Appeals  of  New  York.     March  11, 

1919.    On  Reargument  June  6,  1919.) 

On  Beargnment 

1.  Affkai.  xvm  BsBOB  <s=9l094(l)— Revixw— 

JXTBISDIOnON   OF  COTJBT  OF  AFFKALS. 

Under  Const  art  6,  |  9,  the  Court  of  Ap- 
peals may,  where  decision  at  the  Appellate  Divi- 
sion was  not  mianimous  review  Its  determina- 
tion to  the  extent  only  of  ascertaining  whether 
there  was  any  evidence  or  reasonable  inferences 
deduced  from  the  testimony  on  which  to  base 
the  decision. 

2.  Mastks   AMD   Servant  «=»417(7)— Injtj- 

BIES  TO   SSBVANT  —  WOBKICBN'B   COUFENSA- 

TION   AOT— Intebstatk  CmaOBBCE— Rbvikw 

OF  FiNDIKQB  OF  FACT. 

In  a  proceeding  under  the  Workmen's  Com- 
.pensation  Act  for  the  death  of  a  section  hand 
from  contact  with  poison  ivy  while  catting 
weeds  on  the  right  of  way,  where  there'  is  some 
evidence  to  sustain  a  finding  of  the  State  In- 
dustrial Commission  that  deceased  was  not  en- 
'  gaged  in  interstate  commerce,  on  the  theory  tliat 
the  weeds  could  stall  trains,  but  that  the  weeds 
were  cut  solely  to  comply  with  Railroad  Iiaw, 
f  82,  it  will  not  be  disturbed. 

Collin,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
-Tlslon,  Third  De];>artment 

In  the  matter  of  the  claim  of  Jane  Plass 
nnder  the  Workmen's  Compensation  Act 
against  the  Central  New  England  Railway 
•  Company  for  the  death  of  Peter  Plass,  an 
employe.  An  award  of  the  State  Industrial 
Commission  was  affirmed  by  the  Appellate 
Division  (172  N.  Y.  Supp.  614),  and  the  em- 
ployer appeals.    Order  affirmed. 

An  order  of  the  Appellate  Division  of  the 
Supreme  Court  In  the  Third  Judicial  Depart- 
ment (172  N.  Y.  Supp.  614),  entered  Novem- 
ber 26,  1918,  affirmed  an  award  of  the  State 
Industrial  Commission  made  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c 
■67).  Claimant's  husband  was  employed  as 
■a  section  hand  on  defendant's  railroad. 
While  mowing  grass  and  weeds  along  the 


right  of  way  he  came  In  contact  with  poison 
ivy,  resulting  in  blood  poisoning  and  acute 
congestion  of  the  lungs,  from  which  he  died. 
The  only  question  was  whether  be  was  en- 
gaged In  interstate  commerce  at  the  time 
of  the  accident  The  State  Industrial  Com- 
mission held  that  he  was  not  It  appeared 
that  the  road  in  question  was  a  short  line, 
consisting  of  about  23  miles  of  single-track 
road  running  from  Rhinecllff,  on  the  New 
York  Central  Railroad,  to  Silvemalls,  and 
from  Silvemalls  to  Boston  Comers,  12  miles 
further,  where  there  is  a  Junction  point  on 
the  Central  New  England.  While  some 
freight  was  shipped  out  of  the  state,  the  wit- 
ness could  not  state  of  any  train  as  a  whole 
going  out  of  the  state  during  the  six  months 
prior  to  the  accident  See,  also,  172  App. 
Div.  916,  166  N.  Y.  Supp.  U41. 

Edward  R.  Brumley  and  John  M.  Gibbons, 
both  of  New  York  City,  for  appellant 

Charles  D.  Newton,  Atty.  Gen.  (B.  C.  Aiken, 
of  Albany,  of  counsel),  for  respondent 

PER  CURIAM.   Order  affirmed,  with  costs. 

HISCCK3K,  0.  J.,  and  CHASE,. COLLIN, 

CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 

PER  CURIAM.  Motion  for  reargnmoit 
granted.      . 

On  Reargument 

CHANB,  J.  When  this  case  was  here  be- 
fore, we  sent  It  back  to  the  commission  to 
determine  whether  or  not  Plass,  the  deceas- 
ed, was  engaged  in  interstate  commerce.  221 
N.  Y.  472,  117  N.  E.  952.  TWs  question  of 
fact  had  not  been  determined.  Upon  a  re- 
hearing it  was  found  by  the  State  Industrial 
Commission  that  he  was  not  engaged  in  in- 
.terstate  commerce  at  the  time  be  received 
the  injury  resulting  in  his  death. 

The  award  to  the  widow  was  affirmed  by 
the  Appellate  Division  and  by  this  court  A 
reargument  has  been  had,  upon  the  asser- 
tion that  the  decision  of  New  York  Central 
Railroad  Co.  ▼.  Porter,  249  U.  S.  168.  39  Sup. 
Ct  188,  63  L  Ed.  —  (decided  March  3, 
1919),  requires  us  to  reverse  oar  former  de- 
cision. 

[1]  The  powers  of  this  court  are  limited 
by  the  Constitution  of  the  state  to  a  review 
of  questions  of  law,  except  where  the  Judg- 
ment is  of  death.  No  unanimous  decision  of 
the  Appellate  Division  of  the  Supreme  Court 
that  there  is  evidence  supporting  or  tending 
to  support  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court  shall  be  reviewed  by 
the  Court  of  Appeals.    Ck)nst  art  6,  {  9. 

As  the  Appellate  Division  decision  was  not 
unanimous  in  affirming  this  award,  we  are 
permitted  to  review  its  determination  to  the 
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extent  only  of  oBcertalnlng  whether  there  be 
any  evidence  or  reasonable  Inferences  de- 
duced from  the  testimony  upon  which  to 
base  it 

[2]  Plass  was  engaged  on  the  8th  day  of  Au- 
gust, 1914,  as  a  section  laborer  in  mowing 
grass  upon  the  right  of  way  of  the  Central 
New  England  Railway  in  the  town  of  Red 
Hook,  Dntchess  county,  N.  T.  He  contracted 
Ivy  poisoning,  resulting  in  his  death  August 
29.  1914. 

The  road  was  a  short  line  of  about  3S  miles 
of  single  track,  running  from  Rhlnecllfl,  on 
the  New  York  Central,  to  Boston  Corners, 
where  there  is  a  connection  with  the  Central 
New  England  Railroad.  At  times  cars  used 
for  interstate  Shipment  passed  over  this 
branch. 

Section  82  of  the  Railroad  Law  (OonsoL 
Laws,  c.  49)  reads  as  follows: 

"Every  railroad  corporation  doing  bosineBS 
within  tluB  state,  shall  caoae  all  Canada  thistles, 
white  and  yellow  daisies  and  other  noxions 
weeds  growing  on  any  lands  owned  or  occupied 
by  it,  to  be  cut  down  twice  in  each  and  every 
year,  once  between  the  fifteenth  day  of  Jnne  and 
the  twenty-fifth  day  of  June,  and  once  between 
the  fifteenth  day  of  August  and  the  twenty-fifth 
day  of  August.  If  any  each  corporation  shall 
neglect  to  cause  the  same  to  be  so  cut  down, 
any  person  may  cut  the  same,  between  the 
twenty-fifth  day  of  June  and  the  fifth  day  of 
July  inclusive,  and  between  the  twenty-fifth  day 
of  August  and  the  fifth  day  of  September  in- 
elusive  in  each  year,  at  the  expense  of  the  cor- 
poration on  whose  lands  the  same  shall  be  so 
cat,  at  the  rate  of  three  dollars  per  day  for  the 
time  occupied  in  cutting." 

In  compliance  with  this  law  the  railroad 
once  a  year,  perhaps  twice,  cat  the  weeds 
apon  its  right  of  way. 

It  was  while  doing  this  work  that  Plass 
was  poisoned.  For  five  feet  each  side  of 
the  tracks  the  roadbed  was  kept  clean  of 
weeds  by  shovels,  so  that  it  was  between  the 
fence  alongside  the  right  of  way  and  this 
five  feet  that  Plass  was  working. 

Cnneen,  the  assistant  snperintendent,  said: 

"The  nature  and  purpose  of  the  work  is  to 
cut  the  weeds  and  grass  along  the  right  of  way 


in  order  to  prevent  fires  to  bridges  and  trestles 
and  spreading  to  adjacent  property.  •  *  • 
To  prevent  the  grass  and  weeds  getting  oa  the 
rails  and  stalling  the  trains." 

There  was  no  bridge  or  trestle  within  a 
mile  of  this  place;  in  fact,  there  is  no  ev- 
idence to  show  that  there  is  any  bridge  or 
trestle  on  the  35  miles  of  road,  or,  if  so, 
what  it  is  made  of.  CrlUey,  the  "RhlnecUff 
branch"  supervisor,  testified  tliat  Plass  "was 
mowing  the  right  of  way,  cutting  grass  and 
bushes."  It  is  fair  to  assume  that  the  right 
of  way  referred  to  was  the  space  from  the 
rail  to  the  fence.  It  Is  not  likely  he  would 
mow  between  the  rails. 

The  triers  of  fact  were  not  obliged  to  be- 
lieve that  weeds  growing  here  could  or  would 
stall  trains.  These  witnesses  for  the  rail- 
road, company.  In  view  of  all  the  circum- 
stances, could  reasonably  be  charged  with 
some  exaggeration.  Whether  or  not  the 
weeds  on  the  right  of  way  were  cut  solely  to 
comply  with  the  Railroad  Law  and  prevent 
Are  to  adjoining  property  or  to  protect  bridg- 
es and  trains  was  a  question  of  fact  for  the 
Industrial  Commission,  and  we  think  there 
was  some  evidence  or  at  least  reasonable  in- 
ferences to  be  drawn  from  the  evidence  to 
sustain  its  conclnsion. 

If  this  be  SO)  we  cannot  pass  upon  the 
weight  of  evidence  and  say  whether,  in  our 
(pinion,  this  question  of  fact  were  rightly 
decided.  In  order  to  present  the  question 
we  have  taken  the  evidence  most  favorable 
to  the  respondent,  whldi  the  commission 
might  have  believed. 

The  order  appealed  from  should  be  afflnn- 
ed,  without  costs. 

HISCOCK,  0.  J.,  and  CHASE,  CUDDB- 
BACK,  HOGAN,  and  McLAUGHUN,  33., 
concur  tn  opinion  of  CRANE,  J. 

COLLIN,  J.,  dissents  on  authority  of  N.  T. 
C.  *  H.  R.  R.  R.  Co.  v.  Porter,  249  U.  B.  168, 
39  Sup.  Ot.  188,  68  L.  Dd.  — ,  decided  Mardi 
B,  1919. 

Order  affirmed,  etc. 
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MEMORANDUM  DECISIONS 


ADDER  llAOH.  CO^  Reopondent,  t.  GER- 
MAN PIRE  iSS.  CO.  or  PEORIA,  ILL.,  Ap- 
pellant (Court  of  Appeal*  of  New  York. 
March  18,  1919.)  Appeal  from  a  judgment  of 
the  Appellate  Diviaion  of  the  Supreme  Court  in 
the  First  Judidal  Department  (176  App.  Diy. 
908,  182  N.  Y.  Supp.  1109),  entered  January 
'  80, 1917,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  in  an  action  to  re- 
cover the  amount  of  unearned  premium  op  a 
canceled  policy  of  fire  insurance  issued  by  the 
defendant  insurance  company  to  the  plaintiff. 
Defendant  contended  that  there  was  no  proof 
that  the  policy  had  been  surrendered  or  offered 
for  surrender  to  the  company.  See,  also,  222 
N.  Y.  520,  118  N.  B.  1050.  Arthur  O.  Mandel 
and  S.  J.  Roeenblmn,  both  of  New  York  City, 
for  appellant.  Herbert  M.  Simon,  of  New  York 
CSty,  for  respondent. 

PER  CURIAM.  Judgment  afBnned,  with 
costs. 

HISCOCK,  C  J.,  and  COLUN,  CUDDE- 
BAOK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


ARMOUR  V.  MINOR  et  aL  (Court  of  Ap- 
peal! of  New  Toric.  March  18,  1910.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (186  App.  Div.  883,  172  N.  Y.  Supp.  878). 
entered  November  1,  1918,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  by 
plaintiff  for  an  order  overruling  a  demurrer  to 
the  complaint  and  for  judgment  in  his  favor  on 
the  pleadings  and  granting  a  cross  motion  by 
defendants,  respondents,  for  an  order  sustaining 
their  demurlrer  to  the  complaint  and  directing 
judgment  dismissing  the  complaint.  The  action 
was  in  equity  to  obtain  a  construction  of  the 
will  of  Ella  J.  O.  Armour,  deceased.  The  court 
at  Special  l%rm  held  that  "it  is  apparent  from 
a  reading  of  the  will  that  the  question  between 
the  parties  merely  relates  to  the  administration 
of  the  estate.  The  will  is  clear  and  the  rights 
of  the  parties  easily  ascertainable.  I  am  there- 
fore of  the  opinion  there  is  no  reason  for  this 
court  entertaining  this  action;  the  questions 
involved  can  be  passed  upon  by  the  probate  court 
having  jurisdiction.'"  William  H.  Hamilton  and 
Norman  C.  Conklin,  both  of  New  York  City, 
for  appellant.  Thereon  G.  Strong  and  Charles 
Green  Smith,  both  of  New  York  City,  for  re- 
spondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK.  C.  J.,  and  CHASE.  COLLIN, 
CUDDEBACK.  HOGAN,  McLAUQHLIN,  and 
CRANE,  JJ.,  concur. 


In  re  BACON'S  ESTATE.  (Court  of  Ap- 
peals of  New.  York.  March  11.  1919.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (174  N.  Y.  Supp.  894),  entered  Jan- 
uary 16,  1919,  which  motUfied  and  affirmed  as 


modified  an  order  of  the  Orleans  Coaatj  Sur- 
rogate's Court  refusing  to  assess  a  transfer  tax 
upon  certain  property  formerly  belonpng  to 
Earl  H.  Bacon,  deceased,  but  transferred  by 
him  before  his  death.  The  appraiser's  report 
and  the  pro  forma  order  confirming  the  same 
held  that  certain  assignments  of  mortgages, 
gifts  of  certificates  of  deposit,  certain  deeds  and 
other  gifts  were  taxable  as  made  in  contempla- 
tion of  death  and  intended  to  take  effect  in  poe- 
sestion  or  enjoyment  at  or  after  the  death  of 
the  decedent.  The  final  order  of  the  surrogate 
reversed  the  pro  forma  order  in  so  far  as  it 
made  the  property  transferred  by  the  decedent 
in  his  lifetime  liable  to  taxation  and  assessed  a 
tax  thereon  and  also  held  that  the  decedent  did 
not  die  seized  or  possessed  of  any  property  men- 
tioned in  the  appraiser's  report  and  that  none 
of  said  property,  or  any  part  thereof,  was  sub- 
ject to  transfer  taxation.  The  Appellate  Divi- 
sion modified  the  order  appealed  from  by  im- 
posing a  tax  upon  the  transfer  of  a  farm,  in 
the  deed  of  which  tiie  decedent  had  reserved  a 
life  use,  but  affirmed  the  order  of  the  surrogate 
in  all  other  particulars,  holding  that  the  balance 
of  the  transfers  made  by  the  decedent  were  not 
liable  for  a  transfer  tax.  Charles  G.  Signer, 
of  Albion,  for  appellant  Gerald  B.  Fluhrer, 
of  Albion,  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  coeta. 

HISCOCK,  a  J.,  and  CHASE,  COLIilN, 
CUDDEBACK,  HOGAN,  McLAUaHUN,  and 
CRANE,  JJ.,  ooncur. 


In  re  BARBOUR'S  ESTATa  (Ooort  of  Ap- 
peals of  New  York.  April  29,  1919.)  Appeal, 
by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (185  App.  Div.  445,  173 
N.  Y.  Supp.  276).  entered  December  13,  1918, 
which  reversed  an  order  of  the  New  York 
County  Surrogate's  Court  directing  assessment 
of  a  transfer  tax  upon  the  estate  of  William 
Barbour,  deceased,  as  upon  the  estate  of  a  rea- 
dent  T3ie  Appellate  Division  directed  the  es- 
tate to  be  assessed  as  that  of  a  nonresident 
The  question  was  whether  the  transfer  of  the 
estate  of  the  decedent  was  taxable  under  the 
provisions  of  the  Transfer  Tax  Act  (GonsoL 
Laws,  c  60,  S§  220-246)  as  amended  (Laws 
1916,  c.  651),  he  having  dwelt  or  lodged  in  this 
state  during  the  greater  part  of  a  period  of  12 
consecutive  months  in  the  24  months  next  pre- 
ceding his  death,  but  being  during  said  period 
and  at  the  time  of  his  death  in  fact  a  domiciled 
resident  of  the  state  of  Ne^  Jersey.  John  B. 
Gleason  and  Lafayette  B.  Gleason,  both  of  New 
York  City,  for  appellant  John  H.  Gorwin. 
Walter  Moffat  and  James  O'Malley,  all  of  New 
York  (Sty,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  MCLAUGHLIN,  and 
ANDREWS,  JJ.,  concur. 
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BARKER.  Respondent,  ▼.  FRANK  O. 
SHATTUCK  ^CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  May  20,  1919.)  Appeal 
from  a  judgment  of  the  Appelate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (180  App.  Div.  891, 166  N.  T.  Supp.  1086), 
entered  November  3,  1917,  modifying,  and  af- 
firming as  modified,  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negli- 
gence of  defendant.  While  leaving  defendant's 
place  of  business  plaintiff  stepped  into  an  open 
elevator  shaft  in  the  sidewalk  and,  as  alleged, 
received  the  injuries  complained  ol  Defendant 
contended  that  no  negligence  on  ita  part  was 
proved;  that  the  Injuries  complained  of  were 
not  connected  with  the  accident  by  the  testi- 
mony and  that  the  verdict  was  not  supported  by 
the  evidence.  Walter  L.  Olenney  and  Bertrand 
L.  Pettigrew,  both  of  New  York  City,  for  ap- 
pellant Bernard  Gordon,  of  New  York  City, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  0.  J.,  and  COLLIN,  CUDDE- 
BACE,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


BEBELL  et  aL  y.  EHRLICH  et  al.  (Court 
of  Appeals  of  New  York.  April  8,  1919.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (176  App.  Div.  884,  161  N.  Y.  Supp. 
1117),  entered  April  4,  1917,  reversing  a  judg- 
ment in  favor  of  defendants  entered  upon  the 
report  of  a  referee  dismisung  the  complaint  as 
to  the  plaintiS  Bebell  and  granting  a  new  trial. 
The  action  was  brought  by  the  plaintiffs  to  fore- 
close a  mortgage  upon  certain  real  property 
situated  in  Queens  and  Nassau  counties.  Eme- 
line  Roffe,  the  appellant  holder  of  a  subsequent 
mortgage  on  said  premises,  and  the  trustee  in 
bankruptcy  of  the  owner  of  the  equity  of  re- 
demption were  the  only  defendants  who  answer- 
ed. Each  answer  set  up  an  aifirmative  defense 
of  usury.  At  the  close  of  the  trial  :the  defend- 
ant Roffe  amended  her  answer  by  adding  the 
defense  -  of  payment  The  trustee  in  bankrupt- 
cy defaulted  in  appearance  on  the  trial  and  no 
testimony  was  offered  by  him  or  on  his  behalf 
to  sustain  the  allegations  of  his  answer.  The 
referee  dismissed  the  complaint  upon  the  merits 
as  to  the. plaintiff  Bebell,  holding  that  the  mort- 
gage In  so  far  as  It  was  held  by  him  wa.s  void. 
The  mortgage  in  so  far  as  ,it  was  held  by  the 
plaintiff  Hodges  was  adjudged  valid  and  judg- 
ment of  foreclosure  was  entered  accordingly. 
Bebeir  appealed  to  the  Appellate  Division  from 
so  much  of  said  judgment  as  declared  his  in- 
terest in  said  mortgage  void,  end  the  Appellate 
Divisiou  reversed  the  judgment  of  the  trial 
court  so  far  as-appealed  from,  and  granted  a 
new  trial  on  the  grounds  that  the  finding  of 
asury  and  of  payment  were  against  the  weight 
of  evidence,  that  the  defendant  Roffe  was  in- 
competent to  make  the  defense  of  usury,  and 
that  in  any  event  upon  the  evidence,  plaintiff 
Bebell  was  entitled  to  a  lien  for  the  payments 
made  by  him  of  taxes  and  interest  upon  a  prior 
oMMiSBge.  Mortimer  Brenner, .  of  New  York 
City,  Jacob  Brenner,  of  Brooklyn,  and  Phineas 


Lewinson,  of  New  York  City,  for  appellant 
George  A.  Nagle,  of  Jamaica,  for  respondents. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  th« 
stipulation,  wiA  costs  in  all  courts. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
HOGAN,  and  CRANE,  JJ.,  concur.  CUDDE- 
BACK,  J.,  not  voting.  McLAUOHLIN,  J., 
not  sitting. 


BERGEN,  Respondent,  t.  MORTON 
AMUSEMENT  CO.,  Inc.,  Appellant,  et  al 
(Court  of  Appeals  of  New  York.  May  20, 
1910.)  Appeal,  by  permission,  from  a  judgment 
of  the  Appellate  Division  of  tiie  Sapreme  Court 
in  the  Fourth  Judicial  Department  (178  App. 
Div.  400,  165  N.  Y.  Supp.  348),  entered  May 
7,  1917,  unanimously  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to.  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant  Defendant  prepara- 
tory to  bnilding,  had  caused  an  excavation  to 
be  made  on  its  premises.  Plaintiff,  an  occupant 
of  adjoining  premises,  was  walking  upon  a  ce- 
ment walk  which  led  from  the  front  to  the  rear 
thereof,  and  near  the  excavation  on  appellant's 
lot  when  the  earth  on  which  the  walk  rested 
fell  into  the  excavation,  causing  the  walk  to 
drop  and  causing  her  to  fall  into  the  excava- 
tion. Her  recovery  of  damages  was  upon  the 
theory  that  the  bank  of  the  excavation  should 
have  been  supported  by  sheet  piling,  so  as  to 
prevent  the  earth  from  falling.  Elijah  W.  Holt 
of  Buffalo,  for  appellant  Carl  Sherman,  of 
Buffalo,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  COLLIN,  CUDDB- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


BERTOLINO,  Respondent  t.  LEHIOH 
VALLEY  COAL  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  May  20,  1919.)  Ap- 
peal from  a  judgment  of  the  Appellate  IXvision 
of  the  Supreme  Court  in  the  E^st  Judicial  De- 
partment (180  App.  Div.  025,  167  N.  Y.  Supp. 
1088),  entered  November  24,  1917,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  The  action  was  brought  under  the  an- 
thracite mining  laws  of  the  state  of  Pennsyl" 
vania  and  also  under  the  Employers'  liability 
Act  of  that  state  to  recover  damages  for  per- 
sonal injuries  claimed  to  have  been  sustained 
by  the  plaintiff,  an  employ^,  through  the  neg- 
ligence of  the  defendant  in  a  coal  mine  of  the 
defendant  known  as  the  Westmoreland  Colliery 
at  Wyoming,  in  the  state  of  Pennsylvania.  The 
complaint  alleged  that  while  the  plaintiff  was 
engaged  in  blasting  coal,  explosive  gases  which 
had  accumulated  without  his  knowledge  sud- 
denly ignited  and  exploded,  whereupon  a  charge 
of  gunpowder  or  dynamite  which  plaintiff  was 
loading  and  preparing  was  exploded  and  dis- 
charged, as  a  result  of  which  explosion  and  con- 
flagration of  gases  the  plaintiff  was  injured. 
The  answer  was  in  effect  a  general  denial  and 
in  addition  there  were  set  forth  four  separate 
defenses  ona  of  contributory  negligence  in  the 
ordia^).^   form,  one  of  a  general  release  and 
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the  other  two  based  upon  certain  provisions  of 
the  anthracite  mining  laws  of  the  state  of  Penn- 
sylvania. Allan  McCuIIoh  and  Edward  W. 
Walker,  both  of  New  York  City,  for  appellant. 
William  S.  Kvans  and  Edward  A.  Kenney,  both 
of  New  York  City,  for  respondent 

PER  CURIAM.  Jndgment  affirmed,  with 
costa 

CHASE,  COLLIN,  CUDDEBACK,  HOGAN, 

McLaughlin,  crane,   and  Andrews, 

JJ.,  concur. 


BLANO,  Respondent,  v.  NEW  YORK  CENT. 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  April  8,  1919.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (172  N.  Y. 
Snpp.  880),  entered  November  19,  1918,  af- 
firming an  award  of  the  state  industrial  com- 
mission made  under  the  Workmen's  Compensa- 
tion Law  (ConsoL  Laws,  c.  67).  The  award  in- 
dnded  an  allowance  for  bidal  disfigurement '  as 
permitted  by  subdivision  3  of  section  15  of  said 
statute.  Defendant  contended  that  no  notice 
of  injury  was  given  to  the  employer;  that  the 
award  for  disfigurement  was  not  for  loss  of 
earning  i>ower,  but  by  way  of  damages,  and, 
therefore,  violative  of  the  due  process  clause  of 
the  Fourteenth  Amendment  to  the  federal  Con- 
stitution, and  that  such  an  award,  being  for 
damages  rather  than  for  loss  of  earning  power, 
could  be  made  only  by  a  Jury,  under  section  2 
of  article  1  of  the  Constitution  of  the  state  of 
New  York.  Robert  E.  Whalen,  of  Albany,  for 
appellant  Charles  D.  Newton,  Atty.  Gen.  (B. 
O.  Aiken,  of  Albany,  of  counsel),  for  respond- 
ent 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  authority  of  Matter  of  Sweeting  v.  American 
Knife  Co.,  226  N.  Y.  199,  123  N.  B.  82. 

HISCOCK,  C.  J.,  and  CARDOZO,  POUND, 

McLaughlin,  and  Andrews,. jj.,  concur. 

CHASE  and  HOGAN,  JJ.,  vote  to  remit  to  In* 
dustrial  Commission  for  further  hearing. 


In  re  BLANKBMBYER'S  WILL.  (Gonrt  of 
Appeals  of  New  York.  April  29,  1S19.)  Ap- 
peal, by  permission,  from  an  order  of  the  Ap- 
pellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (184  App.  Div. 
957,  171  N.  Y.  Supp.  1079),  entered  June  21, 
1818,  which  unanimously  affirmed  a  decree  of 
the  Queens  County  Surrogate's  Court  admitting 
to  probate  and  construing  the  will  of  Sophie  K. 
Blankemeyer,  deceased.  The  testatrix  and  one 
Gustav  Blankemeyer  made  wills  by  which  each 
devised  and  bequeathed  to  the  other  all  of  tiieir 
property.  Gustav  Blankemeyer  predeceased  the 
testatrix.  His  next  of  kin  claimed  that  they 
succeeded  to  his  rights  under  the  will  of  the 
testatrix.  The  surrogate  held  that  by  his  prior 
deatii  the  legacy  to  him,  contained  in  the  will  of 
the  testatrix,  lapsed.  Abner  C.  Surpless,  of 
Brooklyn,  for  appellants.  Francis  B.  Wood,  of 
New  York  City,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  0.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and 
ANDREWS,  JJ.,  concur. 


In  re  BLANKEMEYER'S  WILL.  (Court 
of  Appeals  of  New  York.    May  27,  1919.) 

PER  CURIAM.  Motion  to  am^nd  remittitur 
denied,  without  costs.  See  226  N.  Y.  — ,  123 
N.  E.  866. 


BLOOM,  Respondent,  v.  LBVISON  et  aL, 
Appellants.  (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  en- 
tered June  23,  1917,  upon  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
rirst  Judicial  Department  (179  App.  Div.  SSJS, 
166  N.  Y.  Supp.  1077),  reversing  a  judgment 
in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  on  trial 
at  Special  Term  and  directing  judgment  in 
favor  of  plaintiff.  The  action  was  brought 
in  equity  to  declare  a  promissory  note,  execut- 
ed by  the  plaintiff,  usurious  and  void,  and  to 
compel  defendants  to  surrender  and  deliver 
up  to  the  plaintiff  his  stocks  and  bonds  pledged 
with  them  as  collateral  security  for  the  pay- 
ment of  said  note.  The  complaint  declared 
in  substance  that  on  the  13th  day  of  December, 
1915,  plaintiff  was  the  owner  of  certain  Rus- 
sian, Hungarian  and  Chilean  bonds  and  cer- 
tain stock.  On  the  0th  day  of  December,  1915, 
plaintiff  applied  to  defendants  for  a  loan  of 
$1,000,  and  on  the  13th  day  of  December,  1915, 
a  corrupt  and  usurious  agreement  was  entered 
into  whereby  the  defendants  undertook  to  loan 
and  advance  to  the  plaintiff  the  sum  of  $800, 
reserving  therefrom  the  sum  of  $75  over  and 
above  six  per  cent,  per  annum  on  $800  as  a 
usurious  bonus,  and  in  pursuance  of  the  con- 
tract defendants  actually  advanced  to  plaintiff 
the  sum  of  $725  and  no  more,  and  took  the 
plaintiff's  promissory  note,  wherein  he  prom- 
ised to  pay  to  the  defendants  or  their  order 
$800,  with  interest  at  6  per  cent,  in  various 
installments,  together  with  the  stocks  and 
bonds  aforesaid  as  collateral  security.  The 
Appellate  Division  held  that  the  note  and  the 
assignment  of  the  securities  as  collateral  there- 
to were  null  and  void;  that  defendants  by 
selling  the  securities  wrongfully  converted  the 
same  and  that  plaintiff  was  entitied  to  recover 
the  proceeds  with  interest  from  the  date  of 
sale.  Irving  L.  Ernst  and  T.  B.  Chancellor, 
both  of  New  York  City,  for  appellants.  Mey- 
er Kraushaar  and  Emanuel  Celler,  both  of 
New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN. 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


BOFFE  et  al.,  AppellanU,  v.  CONSOLIDAT- 
ED TELEGRAPH  &  ELECTRICAL  SUB- 
WAY CO.,  Respondent  (Court  of  Appeals  of 
New  York.  May  2,  1919.)  Appeal  from  a 
judgment  entered  February  19,  1916,  upon  an 
order  V>f  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (171 
App.  Div.  392,  157  N.  Y.  Supp.  318),  revers- 
ing a  Judgment  in  favor  of  plaintiffs  entered 
upon  k  verdict  and  directing  a  dismissal  of 
the  complaint  in  an  action  to  recover  for  the 
death  of  plaintiffs'  intestate  alleged  to  have 
been  occasioned  through  the  negligence  of  de- 
fendant    The   Appellate  Division  directed   a 
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diamiBsal    of   the   complaint   on  the   ground 

that  at  the  time  of  the  commencement  of  the 
action  letters  of  adminiatration  had  not  been 
issued  to  the  plaintiffs.  Rosario  Maggio,  of 
New  York  Oity,  for  appellants.  Thomas  H. 
Beardsley  and  Obarles  I.  Taylor,  both  of  New 
Tork  Git7,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  CHASE,  COLMN, 
ODDDEBACK.  HOGAN,  McLAUGHtlN,  and 
ORANE,  JJ.,  concur. 


BOWDEN,  Appellant,  v.  LEHIGH  VAL- 
LET  R.  CO.,  Respondent  (Court  of  Appeals 
of  New  Tork.  April  29,  1919.)  Appeal  from 
a  judgment  entered  May  18,  1917,  upon  an 
order  of  the  Appellate  Division  of  the  Su- 
preme Court  In  the  Fourth  Judicial  Depart- 
ment (178  App.  DiT.  413,  166  N.  Y.  Supp.  454), 
reversing  a  Judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  directing  a  dismissal 
of  the  complaint.  The  action  was  bi^ought  to 
recover  for  personal  injuries  suffered  by  the 
plaintiff  in  a  collision  between  a  motorcycle 
on  which  he  was  riding,  and  a  train  owned  by 
the  Lehigh  Valley  RaUroad  Company,  at  the 
highway  crossing  at  grade  over  the  tracks  of 
the  Lehigh  Valley  Railroad  Company  at  Men- 
don,  N.  7.  The  complaint  alleged  that  the 
accident  was  caused  by  the  negligence  of  the 
defendant  in  not  giving  adequate  warning  of 
the  approach  of  the  train  and  that  the  plain- 
tiff was  himself  free  from  contributory  neg- 
ligence. The  answer  denied  all  of  the  allega- 
tions of  negligence  and  freedom  from  contribu- 
tory negligence.  The  only  questions  upon  the 
trial  were  whether  the  defendant  gave  adequate 
warning  of  the  approach  of  the  train,  and 
whether  the  plaintiff  himself  was  free  from 
negligence  contributing  to  the  accident.  The 
Appellate  Division  held  that  no  negligence  of 
the  railroad  company  was  established,  and  that 
plaintiff  failed  to  prove  the  absence  of  negli- 
gence upon  his  part,  and  that  he  was  not  en- 
titled to  have  that  question  submitted  to  the 
jury.  William  MacEarlane,  of  Rochester,  for 
appellant  Clarence  P.  Moser,  of  Rochester, 
for  respondent 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  CHASE,  COLLIN, 
CUPDEBACK,  HOGAN,  McLAUOHLIN,  and 
ORANE,  JJ.,  concur. 


BOWDEN  V.  OWEN  et  aL  (Court  <rf  Ap- 
peals of  New  York.  April  16, 1919.)  Motion  to 
dismiss  an  appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Third  Jndldal  Department  (173  N.  Y.  Supp. 
901),  entered  January  9,  1919,  which  affirmed 
an  order  of  Special  Term  directing  distribu- 
tion of  the  trust  fund  herein.  The  motion 
waa  made  upon  the  ground  that  the  appeal 
was  frivolous  and  taken  solely  for  purpose  of 
delay.  George  H.  Stenacher,  of  Saratoga 
Springs,  for  the  motion.  Robert  W.  fisher, 
of  Mechanlcvflle,  opposed. 

PER   CURIAM.     Motion   denied,   with   (10 


BRAUER,  Respondent,  t.  LAWRENCE,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
March  21,  1919.)  Motion  to  dismiss  an  ap- 
peal, by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supre/ne  Court  in 
the  First  Judicial  Department  (185  App.  Div. 
932,  172  N.  Y.  Supp.  881),  entered  October  28, 
1918,  unanimously  affirming  a  .  judgment  in 
favor  of  plaintiff  'entered  upon  a  verdict  The 
motion  was  made  upon  the  ground  that  neither 
the  notice  of  appeal  nor  the  undertaking  re- 
quired to  perfect  the  appeal  were  served  or 
filed  within  30  days  after  permission  to  appeal 
had  been  obtained,  as  required  by  section  1310 
of  the  Code  of  Civil  Procedure.  William  K. 
Hartpence,  of  New  York  City,  for  the  motion. 
Benjamin  R.  Buffett,  of  New  York  City,  op- 
posed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs  and  $10  costs  of 
motion. 


BRCK)EIiYN  STRUCTURAL  STEEL  COR- 
PORATION, AppeUant,  v.  LEVY  DAIRY  CO. 
et  al..  Respondents.  (Court  of  Appeals  of 
New  York.  May  2,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(177  App.  Div.  885,  163  N.  Y.  Supp.  1111), 
entered  March  13,  1917,  affirming  a  judgment 
in  favor  of  Befendants  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term 
in  an  action  to  foreclose  a  mechanic's  lien. 
On  the  13th  of  November,  1913,  the  defend- 
ant Levy  Dairy  Company  entered  into  an 
agreement  with  the  defendant  Rulan  &  Coop- 
er, Incorporated,  whereby  that  defendant 
agreed  to  provide  the  work  and  materials  nec- 
essary and  proper  towards  the  erection  of  a 
certain  building  on  or  before  April  15,  1914. 
By  its  terms  time  was  declared  to  be  of  the 
essence  of  the  contract  and  the  sum ,  of  $50 
per  day  fixed  as  liquidated  damages  in  case  of 
delay  in  completion.  The  building  was  not 
finished  until  five  months  after  the  time  stipu- 
lated in  the  contract  and  thereafter  it  was 
agreed  between  the  contractor  and  the  dairy 
company  that  the  latter  should  retain  $4,600 
of  the  contract  price  as  Its  damages  for  de- 
lay. The  plaintiff,  a  subcontractor,  takes  the 
position  that  such  retention  was  not  the  equiv- 
alent of  a  payment  and  that,  therefore,  this 
amount  is  still  due  in  the  hands  of  the  Levy 
Dairy  Company  and  subject  to  its  lien.  George 
H  Taylor,  Jr.,  of  New  York  City,  for  appel- 
lant Moses  Feltenstein,  of  New  York  (^ty, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK.  C.  J.,  and  CHASE,  COLLIN, 
OUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


BURKHAKDT,  Appellant,  ▼.  ACKER,  BfER- 
RALL  &  CONDIT  00.  et  al.,  RespondenU. 
(Court  of  Appeals  of  New  York.  March  4, 
1919.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(178  App.  Div.  913,  164  N.  Y.  Supp.  1088), 
entered  August  23,  1917,  unanimously  affirming 
a  Judgment  in  favor  of  plaintiff,  entered  upon 
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a  verdict,  as  to  th«  defendant  Acker,  Merrall 
&  Condit  Company,  and  reverBing  the  said 
judgment  and  dismissing  the  complaint  as  to 
the  other  defendant.  The  appeal  was  taken 
from  80  much  of  the  judgment  as  reversed  the 
judgment  against  the  Forty-Second  .  Street, 
Manhattanville  &  St.  Nicholas  Avenue  Rail- 
way Company  and  dismissed  the  complaint  as 
to  it  The  motion  was  made  by  defendant 
Forty- Second  Street,  Manhattanville  &  St. 
Nicholas  Avenue  Raflway  Company  upon  the 
ground  that  the  plaintiff  has  been  paid  the 
full  amount  of  his  judgment,  and  therefore 
had  no  further  interest  in  the  controversy. 
William  R.  P.  Malony,  of  New  York  City,  for 
the  motion.  Walter  Q.  BJvans,  of  New  York 
City,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  mo- 
tion. 


BUSB,  Appellant,  v.  NATIONAL  BEN 
FRANKLIN  FIRE  INS.  CO.  OF  PITTS- 
BURGH, PA.,  Respondent 

SAME,  Appellant,  v.  NORTHWESTERN 
NAT.  mS.  CO.  OF  MILWAUKEE,  WIS.,  Re- 
spondent 

SAME,  Appellant  v.  MILLERS'  NAT.  INS. 
CO.  OF  CHICAGO,  ILL.,  Respondent 
(Court  of  Appeals  of  New  York.  April  8, 
1910.)  Appeal,  in  each  of  the  above-entitled 
actions,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (177  App.  Div.  948,  164 
N.  Y.  Suppi  1088),  entered  March  21,  1917, 
affirming  a  judgment  in  favor  of  plaintiff  for 
a  part  only  of  the  relief  demanded  in  the 
complaint  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury.  Each  action 
was  to  recover  upon  a  blanket  policy  of  fire 
insurance  covering  six  parcels  of  property. 
A  fire  occurred  by  which  four  of  the  parcels 
were  damaged.  Plaintiff  also  held  another 
policy  of  insurance  partially  covering  four  of 
the  parcels.  The  question  at  issue  was  as 
to  the  apportionment  of  the  loss  and  as  to 
the  amount  for  which  each  company  was  lia- 
ble. Frank  Gibbons,  of  Buffalo,  for  appel- 
lant. Vernon  Cole,  of  Buffalo,  for  respond- 
ents. 

PER  CURIAM.  Judgment  in  each  case  af- 
firmed, with  costs. 

HISCOCK,  O.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDRBTWS,  JJ.,  concur. 


CAFFBRTY.  Respondent,  v.  SOUTHERN 
TIER  PUB.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.     April  16,  1919.) 

PER  CURIAM.  Motion  to  amend  remittitur. 
See  226  N.  Y.  87.  123  N.  E.  76.  Motion  grant- 
ed and  remittitur  amended,  so  as  to  read  as 
follows:  ."Judgments  reversed,  and  judgment 
ordered  overruling  defendant's  demurrer,  with 
costs." 


In  re  CALLAHAN'S  ESTATE.  (Court  of 
Appeals  of  New  York.    March  11,  1919.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10   costs  and  neoessary  printing 


dlsbuxaementa.    See  220  N.  T.  774,  116  N.  IB. 

losa 


CARRIER  V.  CARRIER  et  aL  (Court  of 
Appeals  of  New  York.    June  6,  1919.) 

PER  CURIAM.  Motion  to  amend  remittitur 
denied,  without  costs.  Motion  for  reargument 
denied,  without  costs.  See  226  N.  Y.  114.  123 
N.  E.  136. 


CARVILL,  Appellant  v.  MIRROR  FILMS. 
INCORPORATED,  Respondent  (Court  of 
Appeals  of  New  York.  May  20,  1919.)  Ap- 
peal, by  permission,  from>a  judgment  entered 
August  30,  1917,  upon  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (178  App.  Div. 
644,  166  N.  Y.  Supp.  676),  which  reversed  a 
determination  of  the  Appellate  Term  reversing 
a  judgment  of  the  Municipal  Oturt  of  the  city 
of  New  York  in  favor  of  defendant  and  directed 
reinstatement  of  said  Municipal  Court  judg- 
ment Defendant  employed  plaintiff  for  one 
year  commencing  January  first  He  worked  for 
three  weeks  and  was  discharged.  Thereafter 
he  assigned  that  part  of  his  damages  accruing 
up  to  March  6th,  reserving  to  himself  the  bal- 
ance. The  assignee  sued  and  recovered  the 
part  of  the  damages  assigned.  Plaintiff 
brought  this  action  to  recover  damages  for 
the  remainder  of  the  term.  The  Appellate  Di< 
vision  held  that  the  first  action  having,  been 
brought  in  the  Municipal  Court  which  had 
no  equitable  jurisdiction,  the  present  action 
was  barred  by  the  judgment  therein.  Paul  N. 
Turner,  of  New  York  City,  for  appellant 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CHASE,  COLUN,  CUDDEBACK,  HOOAN, 

Mclaughlin,  crane,  and  Andrews,  jj., 

concur. 


CHRISTGAN,  Respondent,  v.  STANDARD 
FIRE  INS.  (X).  OF  NEW  JERSEY,  Appel- 
lant (Court  of  Appeals  of  New  York.  May 
20,  1910.)  Appeal  from  a  Judgment  of  the 
Appellate  Division  of  the  Supreme  C!onrt  in 
the  Fourth  Judicial  Department  (178  App.  Div. 
948,  166  N.  Y.  Supp.  1080),  entered  May  9, 
1917,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict.  The  action  was 
to  recover '  apon  a  policy  of  fire  insurance. 
The  defense  was  that  the  property  was  fraud- 
ulently overvalued  and  failure  to  comply  with 
the  provisions  of  the  policy  requiring  proofs 
of  loss  to  be  served  within  60  days.  Plaintiff 
contended  that  defendant  had  waived  timely 
service  of  proofs  of  loss.  Vernon  Cole,  of 
Buffalo,  for  appellant.  Elijah  W.  Holt  and 
Charles  B.  Moulthrop,  both  of  Buffalo,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  CJOLLIN.  CUDDB- 
BAOK,  CARDOZO,  POUND,  CltiNE,  and 
ANDREWS,  JJ.,  concur. 


CIARLA,  Respondent  v.  SOLVAY  PRO- 
CESS CO.,  Appellant  (Court  of  Appeals  of 
New  York.    March  11,  1910.)    Appeal  from  an 


Digitized  by 


Google 


N.T^ 


MEMORANDUM  DECISIONS 
(lit  N.BI.) 


869 


order  o(  the  Appellate  IMvislon  of  the  Snpreme 
Court  in  the  Third  Jndicial  Department  (184 
App.  Div.  629,  172  N.  I.  Snpp.  426),  entered 
November  18,  1918,  affirming  an  award  of  the 
state  industrial  commission  made  under  the 
Workmen's  Compensation  Law  (GonsoL  Laws, 
c.  67).  The  only  question  in  dispute  was 
whether  gifts  made  by  the  employer  to  the 
employe  during  the  year  prior  to  his  acciden- 
tal death  should  be  considered  as  wages  on 
which  compensation  to  his  dependents  should 
be  compated.  H.  Duane  Bmce,  of  Syracuse, 
'for  appellant  Charles  D.  Newton,  Atty.  Gen. 
(B.  C.  Aiken,  of  Albany,' of  eonnael),  for  re- 
spondent. 

PER  CTJRIAH.    Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE.  COIXIN, 
OTJDDEBACE,  HOOAN,  McLAUGHUN,  and 
■CRAliE,  33.  concur. 


cm  OP  NEW  TOKK,  Appellant,  ▼. 
BROOKLYN,  Q.  C.  &,  S.  R.  CO.,  Respondent. 
<Gourt  of  Appeals  of  New  York.  AprO  8, 
1919.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
PIrst  Judicial  Department  (179  App.  Div.  198, 
164  N.  Y.  Supp.  972),  entered  May  18,  1917, 
Affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term.  This  ac- 
tion was  brought  by  the  city  to  recover  some 
$800,000,  representing  percentages  of  about 
$350,000  gross  receipts  from  the  operation  of 
the  defendant's  railroads  within  the  dty  of 
New  York  during  the  six  years  ending  Septem- 
ber SO,  1007,  and  penalties  thereon  amount- 
ing to  aboot  $450,000,  pursnant  to  the  pro- 
visions of  section  176  of  the  Railroad  Law 
(Consol.  Laws,  c.  49)  as  enacted  May  18,  1892. 
The  first  sentence  of  that  section  has  read 
since  May  IS,  1892,  as  follows:  "Every  cor- 
poration building  or  operating  a  railroad  or 
branch  or  extension  thereof,  under  the  pro- 
Tialons  of  this  article,  or  of  chapter  252  of 
the  Laws  of  1884,  within  any  city  of  the  state 
having  a  population  of  1,200,000  or  more,  shall, 
for  and  during  the  first  five  years  after  the 
commencement  of  the  operation  of  any  portion 
of  its  railroad  annually,  on  November  let,  pay 
into  the  treasury  of  the  city  in  which  its  road 
ia  located,  to  the  credit  of  the  sinking  fund 
thereof,  three  per  cent,  of  its  gross  receipts 
for  and  during  the  year  ending  September  30th 
next  preceding;  and  after  the  expiration  of 
anch  five  years,  make  a  like  annual  payment 
into  the  treasury  of  the  dty  to  the  credit  of 
the  same  fund,  of  five  'per  cent,  of  its  gross 
receipts."  PlaintiS  .claimed  that  assuming 
that  respondent  was  not  subject  to  this  charge 
when  it  was  incorporated  in  1893  or  for  the 
period  of  17  years  thereafter,  during  which 
the  population  of  Brooklyn  was  less  than  1,- 
200,000,  it  became  aubject  to  the  charge  au- 
tomatically when  the  population  reached  that 
figure,  and,  similarly,  even  if  this  contention 
be  unsound,  respondent  became  Liable  to  this 
charge  when  it  extended  its  operations  and 
entered  the  borough  of  Manhattan,  for  then 
it  was  operating  a  railroad  in  a  city  whose 
population  exceeded  1,200,000.  WUUam  P. 
Burr,  Corp.  Counsel  of  New  York  City  (Ter- 
ence Farley  and  William  El.  C.  Mayer,  both 
of  New  York  City,  ot  counael),  for  anpeHant. 


Charles  A.  Collin,  John  L.  Wells,  and  Thomas 
L.  Hughes,  all  of  New  York  City,  and  Charles 
L.  Woody  and  George  D.  Yeomans,  both  of 
Brooklyn,   for   respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  CHASE,  CUDDE- 
BACK,  HOGAN,  McLAUGHLIN,  and  CRANE, 
JJ.,  concur.    COLLIN,  J.,  not  voting. 


CITY  OF  NEW  YORK.  Respondent,  v.  JA- 
MAICA WATER  SUPPLY  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  March  18, 
1919.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Conrt  in  the  Second 
Judicial  Department  (181  App.  Div.  49,  167  N. 
Y.  Supp.  763),  entered  December  7,  1017,  which 
reversed  an  order  of  Spedal  Term  denying  a 
motion  for  a  peremptory  writ  .of  mandamus  to 
compel  defendant  to  install  at  its  own  expense 
an  extension  of  ita  distribution  system  in 
Phraner  avenue,  borough  of  Queens,  and  grant- 
ed said  motion.  The  commission  of  water  sup- 
ply, gas,  and  electridty  of  the  dty  of  New  York 
had  theretofore  made  and  served  a  written  order 
directing  the  defendant  to  make  such  installa- 
tion forthwith,  but  the  direction  had  been  ignor- 
ed. The  Appdlate  Division  held  that  it  was  tiia 
duty  of  the  defendant  to  supply  the  inhabitants 
of  the  designated  locality  with  water  and  that 
it  was  within  the  power  of  the  commissioner  to 
make  the  order  referred  to,  and  therefore  that 
a  peremptory  -  writ  of  mandamus  should  iame. 
George  H.  Francoenr,  of  New  York  City,  for 
appellant  William  P.  Burr,  Corp.  Oounsd,  of 
New  York  City  (Terence  Farley  and  William  B. 
O.  Mayer,  both  of  New  York  City,  of  counael), 
for  respondent 

PER  CURIAM.    Order  affirmed,  with  coats. 

HISCOCK,  0.  J.,  and  CJHASB,  COLLIN, 
CUDDEBACK,  HOOAN,  McLAUGHLIN,  and 
CRANB,  JJ.,  concur. 


CLARK,  Respondent  ▼.  FLEISCHMANN  et 
al..  Appellants.  (Conrt  of  Appeals  of  New  York. 
Mardi  18,  1919.)  Appeal,  by  permission,  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judidal  Department 
(185  App.  Div.  944,  172  N.  Y.  Supp.  884),  en- 
tered October  9,  1918,  which  affirmed  an  order 
of  Spedal  Term  denying  a  motion  by  defendants 
for  judgment  on  the  pleadings.  The  action  was 
based  on  a  contract  between  husband  and  wife. 
It  is  daimed  that  this  contract  was  void  and 
against  public  policy  because  made  for  the  pur- 
pose of  stimulating  or  procuring  a  divorce  and 
contrary  to  the  spirit  of  section  21  of  the  Do- 
mestic Relations  Law  (Consol.  Laws,  c  14) 
which  provides  that  a  husband  and  wife  cannot 
contract  to  alter  or  diasolve  a  marriage.  The 
following  questions  were  certified:  "(1)  la  the 
agreement  set  forth  in  paragraphs  II  and  IV 
of  the  first  and  second  alleged  causes  of  action 
of  the  amended  complaint  and  attached  to  said 
amended  complaint  as  Exhibit  A,  valid  or  en- 
forceable? (2)  Docs  the  first  alleged  cause  of 
action  set  forth  in  the  amended  complaint  here- 
.in  state  facta  suffident  to  constitute  a  cauae  of 
action?  (3)  Does  the  second  alleged  cause  of 
action  set  forth  in  the  amended  complaint  here- 
in state  facta  suffident  to  eonatltuta  a  oauae  of 
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action?"  Gastav  I<ange,  Jr.,  of  New  Yoik  CSty, 
for  appellants.  Arthur  E.  Sntherland,  of  Ro- 
chester, and  Frank  S.  Cobnm,  of  Aabam,  for 
respondent. 

PER  CURIAM.  Order  affirmed,  with  costs; 
first  question  certified  not  answered;  second 
and  third  questions  answered  in  the  affirmative. 

HISCOCK,  O.  J.,  and  CHASE.  COLLIN, 
OUDDEBACK,  HOQAN,  MCLAUGHLIN,  and 
CRANE,  33.,  concur. 


CLARK,  Respondent,  ▼.  LESTER,  Appellant. 
(Court  of  Appeals  of  New  York.  March  18, 
1919.)  Appeal  from  an  order  of  the  Appellate 
EHvision  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (185  App.  Div.  944,  172 
N.  Y.  Supp.  884),  entered  October  9,  1918,  which 
affirmed  an  order  of  Special  Term  denying  a 
motion  by  defendants  for  judgment  on  the  plead- 
ings. The  action  was  based  on  a  contract  be- 
tween husband  and  wife.  It  is  claimed  that 
this  contract  was  void  and  against  public  policy 
because  made  for  the  purpose  of  stimulating  or 
procuring  a  divorce  and  contrary  to  the  spirit 
of  section  21  of  the  Domestic  Relations  Law 
(Consol.  Laws,  e,  14)  which  provides  that  a 
husband  and  wife  cannot  contract  to  alter  or 
dissolve  a  marriage.  The  following  questions 
were  certified:  "(1)  Is  the  agreement  set  forth 
in  paragraph  I  of  the  amended  complaint  valid 
or  enforceable?  (2)  Does  the  amended  com- 
plaint herein  state  facts  sufficient  to  constitute 
a  cause  of  action?"  Oustav  Lange,  Jr.,  of  New 
York  City,  for  appellants.  Arthur  E.  Suther- 
land, of  Rochester,  and  Frank  S.  Cobom,  of 
Auburn,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs; 
first  question  certified  not  answered;  second 
question  certified  answered  in  tbe  affirmative. 

HISCOCK,    O.   J.,   and   CHASE,   COLLIN. 

cuddebace;  hooan,  Mclaughlin,  and 

CRANEi,  JJ.,  concur. 


In  re  OOGAN'S  WILL.  (Court  of  Appeals 
of  New  York.  June  3,  1919.)  Appeal  frop  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  EHrst  Judicial  Department  (184 
App.  Div.  198,  171  N.  Y.  Supp.  643),  entered 
Jti^  11,  1918,  which  reversed  a  decree  of  the 
Bronx  pounty  Surrogate's  Court  admitting  to 
probate  a  paper  propounded  as  the  last  will  and 
testament  of  John  H.  Cogan,  deceased.  The 
alleged  will  consisted  of  three  sheets  of  paper, 
two  in  tlie  handwriting  of  the  testator,  dated 
November  1,  1915,  and  signed  by  him,  but  with- 
out witnesses,  and  the  third  as  follows: 
"4/9/17.  To  Whom  It  may  Concern:  This  is 
to  certify  that  Mr.  John  H.  Cogan,  in  sound 
mind,  identified  his  cousin  Mary  Cullen  as  the 
one  to  whom  he  bequeathed  his  estate  as  speci- 
fied in  his  last  wiU  dated  Nov.  Ist,  1915.  Wi^ 
nesses:  Philip  R.  Zinn,  M.  D.  Helen  Hanni- 
gan."  The  Appellate  Division  held  that  the  al- 
leged will  was  not  properly  executed,  and  denied 
probate.  Leo  J.  Hickey  and  Peter  A.  McCabe, 
both  of  Brooklyn,  for  appellant.  Robert  A.  B. 
Dayton,  of  New  York  City,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  O.  J.,  and  COLLIN,  OUDDE- 
BACK, OARDOZO,  POUNDS  CRANB,  and 
ANDBBWS,  J3n 


courts,  Appellant,  t.  POST  MORTGAGH 
ft  LAND  CO.,  Respondent.  (Court  of  Appeala 
of  New  York.     Mardi  21,  1919.) 

PER  CURIAM.  Motion  to  amend  remittitur 
denied,  with  $10  costs  and  neces!!ary  printins 
disbursements.  See  225  N.  Y.  510,  122  N.  BL. 
454. 


In  re  COOK'S  WILL.  (Court  of  Appeala  of 
New  York.  March  11,  1919.)  Appeal  from 
an  order  of  the  Appellate  Divislrai  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(185  App.  Div.  014,  171  N.  Y.  Supp.  1025),  en- 
tered September  23,  1918,  whidi  modified,  and 
affirmed  as  modified,  a  decree  of  the  Saratoga 
County  Surrogate's  Court  refusing  probate  to  a 
paper  purporting  to  be  the  last  wIU  and  testa- 
ment of  Amelia  J.  Cook,  deceased,  on  the  ground 
that  at  the  time  of  the  execution  thereof  the 
deceased  was  not  of  sound  mind  and  did  not 
understand  the  contents  of  said  paper,  and  that 
proponent  had  not  sustained  the  burden  of  prov- 
ing that  she  was  free  from  undue  influence  or 
restraint  at  the  time  of  its  execution.  A.  F. 
Walsh,  of  Saratoga  Springs,  for  appellant. 
Benjamin  P.  Wheat,  Edgar  T.  Brackett  and 
William  E.  Bennett,  all  of  Saratoga  Springs, 
for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs 
payable  out  of  the  estate. 

HISCOCK.  C.  J.,  and  CHASE,  COLLIN, 
CUDDBBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


CRAYBR.  Appellant,  ▼.  (TRAVBR,  Respond- 
ent. (Court  of  Appeals  of  New  York.  AprU 
22,  1919.)  Motion  to  dismiss  an  appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
086  App.  Div.  847,  175  N.  Y.  Supp.  26),  enter- 
ed March  25,  1919,  which  reversed  an  order  of 
Special  Term  granting  a  motion  for  alimony 
pendente  lite  and  denied  said  motion.  Tbe  mo- 
tion was  made  upon  the  grounds  that  the  order 
appealed  from  was  not  a  final  order  and  that 
permission  to  appeal  had  not  been  obtained. 
(Theater  G.  Wager,  of  Troy,  for  the  motion. 
Borden  H.  Mills,  of  Albany,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  without  coats. 


ORONIN,  Appellant,  v.  CLBARY,  Respond- 
ent. (Court  of  Appeals  of  New  York.  April 
16,  1919.)  Appeal  from  a  judgment  of  &»  Ap- 
pellate Division  of  the  Supreme  Court  in  th« 
Fourth  Judicial  Department  (178  App.  Div.  909, 
164  N.  Y.  Supp.  1089),  entered  April  10,  1917, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term.  This  action  was  brought  to  de- 
termine the  conflicting  claims  of  plaintiff  and 
defendant  to  moneys  paid  into  court  by  the  su- 
preme council  of  the  Catholic  Mutual  Benefit 
Association  upon  the  death  of  John  O'Connor, 
who  held  a  beneficiary  certificate  in  the  associa- 
tion for  $2,000.  The  trial  court  held  that  by 
virtue  of  a  contract  between  John  O'Connor,  the 
member,  and  the  defendant,  Katherine  O'Leary, 
his  beneficiary,  made  in  August,  1911,  a  vested 
right  passed  to  the  defendant  in  said  beneficial^ 
certificat*  to  the  extent  of  91,000^  and  that  tfai 
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designation  of  Katherine  O'Leary  as  beneficiary 
in  that  amount  coold  not  be  changed  withoat 
her  consent.  Judgment  was  entered  directing 
payment  to  the  defendant  of  $1,000  of  the  bene- 
ficiary moneys  paid  into  court,  and  the  balance 
thereof  to  the  plaintiff.  Irving  W.  Cole  and 
Hamilton  Ward,  both  of  Buffalo,  for  appellant. 
Thomas  O.  Burke  and  Lawrence  J.  Collins,  both 
of  Buffalo,  for  respondent 

PER  CUBIAM.  Judgment  affirmed,  with 
eosts. 

HISCOOK,  O.  J.,  and  COLLIN,  OITDDEJ- 
BACK,  CARDOZO,  CRANE,  and  ANDREWS, 
JJ.,  concur.    POUND,  J.,  not  TOting. 


CROSBY,  Appellant,  t.  BOARD  OF  EDUCA- 
TION OP  CITY  OF  NEW  YORK,  Respondent. 
(Court  of  Appeals  of  New  York.  June  6. 1919.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Krst  Judicial  De- 
partment (187  App.  Div.  205,  175  N.  Y.  Supp. 
373),  entered  April  6,  1019,  which  reversed  an 
order  of  Special  Term  granting  a  motion  for  an 
alternative  writ  of  mandamus  to  compel  the  de- 
fendant to  reinstate  the  relator  in  the  position  of 
janitor  engineer  of  Evander  Childs  High  School 
in  the  city  of  New  York,  John  E.  O'Brien  and 
Ernest  H.  Wells,  both  of  New  York  City,  for 
appellant.  William  P.  Burr,  Corp.  Counsel,  of 
New  York  City  (Terence  Farley  and  WiUiam  B. 
C.  Mayer,  both  of  New  York  City,  of  counsel), 
for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

raSCOOK,  C.  J.,  and  COLLIN.  CUDDE- 
BACK.  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


OROZIER,  Appellant,  t.  RICHARDSON  et 
*!.,  Respondents.  (Court  of  Appeals  of  New 
York.  April  8,  1910.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (178  App. 
Div.  927,  166  N.  Y.  Supp.  1082),  entered  May 
18,  1017,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  on  trial  at  Special  Term. 
This  is  a  taxpayer's  action  under  section  61  of 
the  General  Municipal  Law  (Consol.  Laws,  c. 
24),  to  recover  for  the  town  of  lalip,  in  Suffolk 
county,  the  amount  of  two  audited  bills  present- 
ed by  the  defendants  Downs  and  Carey  for  nec- 
essary expenses  and  disbursements  in  the  dis- 
tharge  of  their  duties  as  assessors  of  the  town 
of  Islip,  in  preparing  the  assessment  rolls  of 
said  town  for  the  years  1911  and  1012.  The 
Appellate  Division  held  that  "in  an  action  to 
enforce  restitution  and  recovery,  at  the  suit  of 
a  taxpayer  for  collusive  audit  or  payment,  col- 
lusion is  the  gravamen  of  the  action.  Collusion 
not  being  proved  it  is  unnecessary  in  this  action 
to-  decide  the  legality  of  the  claims."  Selah  B. 
Strong,  of  Brooklyn,  for  appellant.  Rowland 
Miles,  of  Northport,  and  Ralph  C.  Greene,  of 
New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOOAN, 
CARDOZO,  POUND,  McLAUGHUN,  and  AN- 
DREWS,  JJ.,  concur. 


MEMORANDUM  DECISIONS  861 

(lit  N.B.) 

In  re  CURTIS  et  al.  (Court  of  Appeals  of 
New  York.  April  22,  1919.)  Appeal,  by  per- 
mission, from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi-- 
cial  Department  (185  App.  Div.  948,  172  N.  Y. 
Supp.  886),  entered  October  12,  1918,  which  un- 
animously affirmed  a  decree  of  the  Chautauqua 
County  Surrogate's  Court  construing  a  danse 
of  the  will  of  Fred  M.  Curtis,  deceased,  wliich 
f<dlows:  "I  hereby  give,  devise  and  bequeath 
unto  my  beloved  wife,  Clara  Helen  Curtis,  the 
use  and  benefit  of  fifty  thousand  dollars,  that  is, 
the  first  fifty  thousand  dollars  derived  out  of 
and  from  my  estate.  I  hereby  direct  that  said 
fifty  thousand  dollars  shall  be  invested  in  bonds 
and  mortgages  or  bonds  or  mortgages  chosen  by 
Cheston  A.  Price  and  Frank  O.  Curtis  and  the 
income  from  such  bonds  and  mortgages  or  bonds 
or  mortgages  shall  be  turned  over  to  and  be 
given  to  my  said  wife  as' her  property  absolute- 
ly." The  following  qnestions  were  involved: 
"(1)  Under  the  will  of  the  testator,  and  in  the 
light  of  the  facts  disclosed  by  the  record  upon 
this  appeal,  is  Clara  Price  Curtis,  the  widow 
of  testator,  entitled  to  have  the  income  upon 
the  trust  fund  created  by  the  will  for  her  bene- 
fit computed  and  paid  to  her  from  the  date  of 
the  death  of  the  testator?  (2)  If  not,  should 
such  computation  and  payment  I>e  from  a  year 
from  audi  death?  (3)  If  not,  should  such  com- 
putation and  payment  be  from  the  time  of  the 
execution  of  the  contract  for  the  sale  of  the 
corporate  stodi  of  the  F.  M.  Curtis  Company? 
(4)  If  not,  should  such  computation  and  pay- 
ment be  from  the  time  of  the  actual  investment 
in  bonds  and  mortgages,  pursuant  to  the  direc- 
tion of  the  will,  and  include  only  income  earned 
upon  such  investments  when  actually  so  made?" 
The  surrogate  held  that  the  widow  was  entitled 
only  to  income  arising  from  mortgage  loans  set 
aside  or  specifically  made  for  her  benefit.  Ar- 
thur W.  Kettle,  of  Jamestown,  for  appellant. 
Louis  L.  Thrasher,  of  Jamestown,  for  respond- 
ents. 


PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN. 
CARDOZO,  POUND,  McLAUGHUN,  and  AN- 
DREWS, JJ.,  concur. 


DANISHEFSKY,  Appellant,  v.  BORDEN'S 
CONDENSED  Mn>.K  CO.,  Respondent.  (Court 
of  Appeals  of  New  York.  April  8,  1910.)  Ap- 
peal from  a  judgment. entered  November  2,  1916, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (175  App.  Div.  883,  160  N.  Y.  Supp.  1128), 
reversing  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict  and  directing-  a  dismissal  of 
the  complaint  in  an  action  to  recover  for  per- 
sonal injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant. 
Plaintiff,  a  child  5^  years  old,  was  playing  on 
the  sidewalk  near  one  of  defendant's  wagons 
which  was  alongside  the  curb.  The  driver  start- 
ed the  horse  and  plaintiff  was  caught  by  the- 
step  and  dragged  down  between  the  wheel  and 
the  curb,  causing  the  injuries  complained  of. 
The  Appellate  Division  hdd  that  upon  the  evi- 
dence no  negligence  was  shown  on  the  part  of 
the  defendant's  driver.  John  Brooks  Leavitt 
and  Han7  M.  Peyser,  both  of  New  York  City, 
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for  appellant.  -Oeorge  O.  Bedlngton  and  Walter 
Engels,  of  New  York  City,  for  respondent. 
PER    CURIAM.      Jndgment   affirmed,    with 

<!OBta. 

HISCOCK.  O.  J.,  and  CHASE,  HOGAN, 
OARDOZO,  and  ANDREWS,  JJ.,  concur. 
POUND,  X,  not  TOtmg.  McLAUGHLIN,  J., 
not  sitting. 


DELANO,  Respondent,  v.  COLUMBIA  MA- 
CHINE WORKS  &  MALLEABLE  IRON  CO., 
Appellant.  (Cotirt  of  Appeals  of  New  York. 
May  20,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (179  App.  DiT.  153, 
166  N.  Y.  Snpp.  103),  entered  July  16,  1917, 
affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a.  verdict  in  an  action  to  recover  for  the 
alleged  wrongful  discharge  of  plaintiff  from  em- 
ployment by  defendant  prior  to  the  expiration 
of  the  contract  of  employment.  The  answer  by 
way  of  defense  alleged  that  the  contract  of  em- 
ployment was  for  one  year  "provided  your  serv- 
ices are  satisfactory  to  ns,"  that  the  services  of 
the  plaintitr  were  unsatisfactory,  and  that  con- 
sequently the  employment  was  properly  termi- 
nated. The  Appellate  Division  held  that  on  the 
«videnoe  a  question  of  fact  was  presented  as  to 
whether  the  dissatisfaction  was  genuine  or 
feigned.  J.  Sheldon  Frost,  of  Albany,  and  Wal- 
lace R.  Foster,  of  New  York  City,  for  appellant 
David  Yorhaus  and  Louis  J.  Yorhaus,  both  of 
New  York  City,  for  respondent 

PER  CURIAM.  Judgment  afBrmed,  with 
costs,  on  opinion  of  Sheam,  J.,  below. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBAOK;  HOGAN,  and  CRANE,  JJ., 
concur.    McLAUGHLIN,  J.,  not  sitting. 


DEMARI>ST,  Respondent,  ▼.  RICE  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
June  6,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (177  App.  Div.  883, 
16S  N.  Y.  Supp.  U13),  entered  February  13, 
1917,  affirming  a  judgment  in  favor  of  plaintitf 
entered  upon  a  verdict.  The  action  was  in 
ejectment  FlaintltF  claimed  to  be  the  owner  of 
the  premises  in  question,  as  sole  heir  at  law  of 
his  deceased  father.  The  plaintiff  was  bom  De- 
cember 26,  1890.  His  father  died  on  August  22, 
1894,  leaving  a  last  will  and  testament,  dated 
August  29,  1889,  by  which  his  entire  estate  was 
given  to  his  widow,  Lillie  Demarest  This  will 
was  subsequently  admitted  to  probate.  The 
widow  remarried  on  April  19,  1887.  The  basis 
of  the  plaintiffs  claim  was  that  as  the  will 
contained  no  provision  in  his  favor,  it  was  void 
as  to  him  and.  that  the  decedent's  entire  estate 
descended  to  him  by  force  of  the  statute,  sub- 
ject alone  to  the  widow's  right  of  dower  and  her 
rights  in  whatever  personalty  the  decedent  had 
left.  The  defendants  Rice  acquired  the  prem- 
ises in  question  under  a  deed  containing  full 
covenants  and  a  warranty  of  title,  made  by  the 
plaintiff's  mother  in  October,  1910.  The  plain- 
tiff, who  became  of  age  on  December  26,  1911, 
executed  on  that  day  a  quitclaim  deed  of  the 
premises  to  the  defendants  Rice,  the  purchasers 
from  plaintiff's  mother.  Plaintiff  introduced 
evidence  tending  to  show  that  the  deed  was  pro- 
cured from  him  by  deceit  and  without  oonsideni- 


tion.  Philip  8.  Dean,  of  New  York  City,  for 
appellants.  Louis  O.  Yan  Dmen  and  Herrick 
McClenthen,  both  of  New  York  City,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HlsCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK,  OARDOZO,  POUND,  CRANE,  and  AN- 
DREWS, JJ.,  concur. 


DB  WAAL,  Appellant,  v.  JAMISON  et  aL, 
Respondents.  (Court  of  Appeals  of  New  York. 
April  29,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Ciourt  in  the 
First  Judicial  Department  (176  App.  Div.  756, 
163  N.  Y.  Supp.  1045),  entered  March  30,  1917, 
affirming  a  judgment  in  favor  of  defendants  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  in  an  action  on  con- 
tract The  complaint  alleged  that  the  plaintiff 
sold  and  delivereid  on  August  third  10,000  bags 
of  raw  sugar  to  the  defendants  at  2*/:  2  cents 
per  pound,  cost  and  freight,  the  market  price 
of  the  day  and  that  in  consideration  of  this  sale 
and  delivery  the  defendants  promised  to  replace 
10,000  bags  to  the  plaintiff  at  the  same  price 
out  of  sugars  to  arrive  by  a  steamer  to  be  desig- 
nated by  the  defendants.  The  complaint  further 
alleged  a  designation  of  sugars  by  the  defendants 
on  August  11th;  and  a  repudiation  of  the  con- 
tract on  August  17th,  on  which  day  the  market 
price  was  6^  cents  per  pound,  cost  and  freight 
The  difference  between  the  two  prices  for  10,000 
bags  is  $105,000,  for  which  the  plaintiff  sued. 
In  the  court  below  it  was  held  to  be  a  contract 
for  the  sale  of  sugars  and  to  be  without  a  suffi- 
cient memorandum  to  satisfy  the  statute  of 
frauds.  Joseph  M.  Proskauer  and  Wilbur  L. 
Ball,  both  of  New  York  City,  for  appellant 
William  N.  Dykman,  of  Brooklyn,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affimed,  with 
costs. 

CHASE,  COLLIN,  OUDDEBAQE,  HOOAN, 
McI^UGHLIN,  and  CRANE,  JJ„  conenr, 
HISCOCK,  O.  J.,  absent 


DICKET,  Appellant,  t.  OORTNER,  Re- 
spondent (Court  of  Appeals  of  New  York. 
April  15,  1919.) 

PER  (7URIAM.  Motion  for  reargument  de- 
nied, without  costs.  See  223  N.  Y.  631,  120 
N.  E.  860.  See,  also,  223  N.  Y.  676,  120  N. 
E.  861 ;   123  N.  E.  862. 


DICKEY,  Appellant,  v.  OORTNBR,  Re- 
spondent (Court  of  Appeals  of  New  York. 
May  27,  1919.) 

PER  OURIAAL  Motion  for  reargument  de- 
nied, with  $10  costs  and  necessary  printing 
disbursements.  See  223  N.^.  531,  120  N.  B. 
860;   220  N.  Y.  — ,123  N.  B.  862. 


DICKEY,  Appellant,  v.  GORTNBR,  Re- 
spondent (Court  of  Appeals  of  New  York. 
June  6,  1919.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  cosU.  See  223  N.  Y.  631,  120 
N.  E.  860;   226  N.  Y.  — ^  123  N.  B.  8S2.  , 


Digitized  by 


Google 


N.T.) 


MEMORANDUM  DECISIONS 
(lit  N.E.) 


863 


DILLON,  Appdlant,  t.  CITT  OF  NEW 
TORK,  ReBpondent.  (Court  of  Appeals  of 
New  York.  May  20,  1919.)  Appeal  from  a 
Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fint  Judicial  Depart- 
ment (173  App.  DIt.  969,  159  N.  Y.  Sapp. 
1109),  entered  June  12,  1916,  aSirminfr  a  judg- 
ment in  favor  of  defendant  entered  upon  a  die- 
missal  of  the  complaint  by  the  court  at  a  Trial 
Term  in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  plain- 
tilf  through  the  negligence  of  defendant  in  fail- 
ing to  maintain  its  sidewalk  upon  the  norther- 
ly side  of  East  166th  street,  near  the  Grand 
Boulevard  and  Concourse,  in  the  borough  of 
the  Bronx,  in  a  safe  condition.  It  is  alleged 
that  the  sidewalk  was  upon  a  steep  incline, 
with  an  irregular  and  uneven  surface,  and  that 
on  January  22,  1911,  plaintiff  "stumbled  and 
slipped  and  fell"  by  reason  of  the  condition 
of  the  sidewalk.  Defendant's  answer  denied 
the  material  allegations  of  the  complaint.  John 
T.  Fenlon  and  John  T.  Judge,  both  of  New 
York  City,  for  appellant  William  P.  Burr, 
Corp.  Counsel',  of  New  York  City  (Terence 
Farley  and  Charles  J.  Nehrbas,  both  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HI8COCK,  C.  J.,  and  COLLIN,  CUDDB- 
BAOK,  CABD020,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur 


DOCKWEILER,  Respondent,  ▼.  AMERI- 
CAN PIANO  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  May  27,  1919.)  Ap- 
peal from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (177  App.  Div.  912,  163  N. 
Y.  Supp.  1115),  entered  March  13,  1917,  af- 
firming a  judgment  in  favor  of  plaintifF  entered 
upon  a  verdict  in  an  action  to  recover  for  per- 
sonal injuries  and  for  injury  to  property  al- 
leged to  havis  been  occasioned  plaintilf  through 
the  negligence  of  defendant,  by  reason  of  a 
collision  between  a  motorcy(de  upon  which  l)e 
was  riding  and  a  motor  track  driven  by  an  em- 
ploy^  of  the  defendant  The  only  question  on 
appeal  was  whether  the  chauffeur,' at  the  time 
of  the  accident,  was  acting  within  the  scope  of 
his  employment  Earle  W.  Webb  and  John 
Force  Crater,  both  of  New  York  City,  for  ap- 
pellant Robert  P.  Levis  and  Jesse  W.  Tobey, 
both  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  CUDDBBACK,  HOOAN,  CRANE, 
and  ANDREWS,  JJ.,   concur.     COLLIN  and 

McLaughlin,  jj.,  dissent 


DONOVAN,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent  (Court  of  Appeals  of 
New  York.  May  20,  1919.)  Appeal,  by  per- 
mission, from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (179  App.  Div.  909,  166 
N.  Y.  Supp.  1083),  entered  July  6,  1917,  unani- 
mously affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  in  an  ac- 
tion to  recover  for  alleged  breach  of  contract 
Plaintiff  antered  into  a  contract  with  defend- 


ant to  grade  Lyman  avenue  in  the  borough  of 
Richmond.  He  was  to  be  paid  75  cents  a  cu- 
bic yard  for  excavating  and  a  similar  amount 
for  filling.  The  line  of  the  street  crossed  a 
bog  or  swamp  and  plaintiff  alleged  that  he  was 
compelled  to  dump  6,688  cubic  yards  of  filling 
in  order  to  obtain  a  solid  foundation  for  the 
street  He  sought  In  this  action  to  recover  the 
contract  price  for  the  amount  of  filling  and 
for  the  amount  of  bog  displaced  thereby.  The 
answer,  besides  patting  in  issue  the  material 
allegations  of  the  complaint,  plead  as  affirma- 
tive defenses:  (1)  Payment;  (2)  the  finality 
and  conclusiveness  of  the  final  certificate  and 
the  effect  of  the  general  release;  and  (3) 
that  the  contract  if  given  the  construction 
sought  to  be  placed  upon  it  by  the  plaintiff,  !• 
ultra  vires  and  void.  John  O.  Wait  and  How- 
ard O.  Wilson,  both  of  New  York  City,  for  ap- 
pellant William  P.  Burr,  Corp.  Counsel,  of 
New  York  City  (Terence  Farley,  William  B. 
C.  Mayer,  and  John  F.  Collins,  all  of  New  York 
City,  of  counsel),  for  respondent 
■  PER  CURIAM.  Judgment  affirmed,  with 
costs, 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK. CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


DRAUGHTE,  Respondent,  v.  AMERICAN 
PIANO  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  May  27,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(177  App.  Div.  912,  163  N.  Y.  Supp.  1116),  en- 
tered March  }3,  1917,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant,  by  reason  of  a  colli- 
sion between  a  motorcycle  upon  which  she 
was  riding  and  a  motor  truck  driven  by  an  em- 
ploy£  of  the  defendant  The  only  question,  on 
appeal,  was  whether  the  chauffeur,  at  the  time 
of  the  accident,  was  acting  within  the  scope  of 
his  employment  Earle  'W.  Webb  and  Joseph 
Force  Crater,  both  of  New  York  City,  for  .ap- 
pellant Robert  P.  Levis  and  Jesse  W.  Tobey, 
both  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  witb 
costs. 

CHASE.  CUDDBBACK,  HOGAN,  CRANE, 
and   ANDREWS,   JJ.,   concur.     COLLIN  and 

Mclaughlin,  jj.,  dissent 


DRISOOLL  V.  HENRY  GILLEN  &  SONS 
LIGHTERAGE,  Inc.,  et  al.  (Court  of  Appeals 
of  New  York.  March  11,  1919.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(173  N.  Y.  Supp.  825),  entered  January  29, 
1919,  affirming  an  award  of  the  State  Indus- 
trial Commission  made  under  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67).  The 
husband  of  claimant  was  employed  by  defend- 
ant Gillen  &  Sons  as  captain  of  a  lighter.  On 
the  morning  of  December  31,  1917,  he  started 
for  his  boat  intending  to  spend  the  day  and 
night  thereon.  He  was  seen  on  shore  about 
6  o'clock  in  the  evening  carrying  some  food 
and  stating  he  was  on  his  way  back  to  the  boat 
He  was  not  aean  thereafter  until  May  2, 1918, 
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when  hia  body  was  found  in  the  water  near 
where  the  boat  was  moored.  The  State  In- 
dustrial Commiasion  foond  that  be  was  drown- 
ed December  31,  1917,  in  the  course  of  his  em- 
ployment. Appellants  contended  that  there 
was  no  evidence  that  DriacoU's  death  was  caus- 
ed by  an  accident  which  arose  either  out  of 
or  in  the  course  of  his  employment.  B.  C. 
Sherwood,  William  B.  Davis,  and  Amos  H. 
Stephene,  all  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken, 
of  Albany,  of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CHASE,  CUDDEBACK.  HOGAN,  and 
CRANE,  JX,  concur.  HISCOCK,  C.  J.,  and 
OOUilN  and  McLAUGHLIN,  JJ.,  dissent 


ELLOB  et  al.  t.  ASSOCIATED  HAT 
MF'RS.  et  al.  (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme  Court* 
in  the  First  Judicial  Department  (177  App. 
Dlv.  906,  163  N.  T.  Supp.  1116),  entered  April 
4,  1917,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  dismissal  of  the.  com- 
plaint by  the  court  on  trial  at  Special  Term. 
The  complaint  alleged  that  the  Associated  Hat 
Manufacturers  and  the  other  defendants  other 
than  Milton  Dammann,  who  is  an  attorney  at 
law,  improperly  authorized,  out  of  a  settlement 
of  certain  actions  in  which  Dammann  appear- 
ed as  attorney  for  the  association,  a  fee  of 
$26,675  out  of  the  total  settlement  of  (32.200; 
that  this  fee  was  far  in  excess  of  the  reason- 
able value  of  services  of  Dammann  and  that 
Dammann  had  agreed  that  his  services  and 
those  of  the  attorneys  employed  by  him  should 
not  exceed  one-third  of  the  moneys  collected. 
The  complaint  asked  that  Dammann  return  the 
alleged  excess  portion  of  the  fee  and  that  the 
members  of  the  association  should  be  compelled 
to  account  for  the  alleged  excessive  payment. 
Arnold  Lichtig,  of  New  York  City,  for  appel- 
lant. William  P.  Maloney,  Henry  A.  Stickney, 
and  B.  Crosby  Eindleberger,  all  of  New  York 
City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
coats  to  each  of  the  respondents  who  appeared 
by  separate  counsel  and  filed  separate  briefs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and  AN- 
DREWS, JJ.,  concur. 


In  re  ENOS.  (Court  of  Appeals  of  New 
York.  March  4,  1919.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (171  N.  Y.  Supp.  1084),  entered 
June  14,  1917,  affirming  a  decree  of  the  Queens 
County  Surrogate's  Court  settling  the  accounts 
of  the  administrator  of  the  estate  of  J.  Ro- 
land Enos,  deceased.  The  motion  was  made 
upon  the  ground  that  the  Appellate  Division 
had  unanimously  decided  that  there  was  evi- 
dence sufficient  to  sustain  the  findings  of  fact 
and  that  permission  to  appeal  had  not  been 
obtained.  Joseph  H.  Kutner  and  David  C. 
Myers,  both  of  New  York  City,  for  the  motion. 
George   Gordon  Battle,  Almuth  0.  VandiTar, 


and  Leon  N.  Futter,  all  of  New  York  City,  op- 
posed. 

PER   CURIAM     Motion   denied,    with   |10 
costs. 


FAHEY  et  aL,  Respondents,  t.  CHARLES 
P.  BOLAND  &  CO.  et  aL,  Appellants.  (Court 
of  Appeals  of  New  York.  April  22,  1919.)  Ap- 
peal, by  permission,  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (172  N.  Y.  Supp. 
890),  entered  November  25,  1918,  which  unani- 
mously affi'rmed  an  award  of  the  State  Industrial 
Commission  made  under  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67).  Defend- 
ants contended  that  the  claim^ts,  mother, 
brothers  and  sisters,  were  not  dependent  upon 
the  decedent  at  the  time  of  the  accident  Neile  F. 
Towner,  of  Albany,  for  appellants.  Charles  D. 
Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of 
counsel),  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and 
ANDREWS,  JJ.,  concur. 


FIDELITY  &  DEPOSIT  CO.  OF  MARY- 
LAND, AppeUant  v.  QUEENS  COUNTY 
TRUST  (X).,  Respondent  (Court  of  Appeals 
of  New  York.    June  6,  1919.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  costs  and  necessary  printing  dis- 
bursements.   See  226  N.  Y.  225,  123  N.  E.  370. 


FIRST  NAT.  BANK  OF  ANN  ARBOR, 
MICH.,  Respondent  v.  FARSON  et  aL,  Appel- 
lants. (Court  of  Appeals  of  New  York.  June 
3,  1919.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, wilJi  $10  costs  and  necessary  printing  dis- 
bursementi.    See  226  N.  Y.  218, 123  N.  B.  490. 


FITCH,  CORNELL  &  C!0.,  Appellant  t. 
ATCHISON,  T.  &  S.  F.  RY.  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  April  8, 1919.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  a70  App.  Div.  222, 15S  N. 
Y.  Supp.  1079),  entered  December  10,  1915,  af- 
firming a  judgment  in  favor  of  defendant  enter- 
ed upon  a  dismissal  of  the  complaint  by  tlie 
court  at  a  Trial  Term.  This  action  was  brought 
by  the  plaintiff  against  the  defendant  a  railroad 
corporation,  for  issuing  a  bill  of  lading  wherein 
it  was  stated  that  150  tubs  of  butter  and  250 
crates  of  eggs  had  been  received  for  shipment 
to  the  plaintiff  in  New  York  by  the  defendant, 
when  in  fact  no  such  property  had  been  receiv- 
ed for  shipment.  There  was  a  draft  drawn  on 
plaintiff  with  this  bill  of  lading  attached  and 
upon  receipt  of  said  bill  of  lading  the  plaintiff 
advanced  the  sum  of  $3,000,  solely  depending 
upon  the  genuineness  of  said  bill  of  lading. 
The  trial  court  held  "that  since  the  passage  of 
the  so-called  Carmack  Amendment  the  liability 
of  the  carrier  upon  interstate  bill  of  lading,  or 
the  validity  of  any  such  bill  of  lading,  is  gov- 
erned by  the  said  amendment  as  interpreted  by 
the  Supreme  Court  of  the  United  States.    Ad- 
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ama  Ebcprera  Co.  ▼.  Croninger  Co.,  226  TT.  S. 
491,  38  Sup.  Ct  148,  57  L.  Ed.  314,  44  L.  R.-A.. 
(S.  S.)  257.  The  bill  of  lading  in  this  case 
contained  the  clause:  'Agents  have  no  authority 
to  issue  more  than  one  original  bill  of  lading  and 
only  for  or  to  cover  goods  actually  received 
for  transportation.'  It  appears  from  the  proof 
here  that  the  goods  recited  in  the  bill  of  lading 
were  not  actually  received.  The  rule  of  ap- 
parent scope  of  authority  which  obtains  in  this 
state  does  not  apply,  but  the  common  law  as 
interpreted  by  the  federal  court  applies.  There 
it  is  held  that  the  agent  has  no  authority  to 
issue  a  receipt  of  tbia  kind  unless  the  goods 
are  actually  received.  Missouri  Pacific  R.  R. 
Co.  V.  McTadden,  164  U.  S.  155,  14  Sup.  Ct 
990,  88  L.  Bd.  944."  a  B.  Thomall,  of  New 
York  City,  for  appellant.  A.  S.  H.  Bristow, 
of  New  Tork  City,  for  respondent. 

PEB  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK.  O.  J^  and  CHASE,  H06AN, 
CARDOZO,  POUND,  and  ANDREWS,  JJ, 
concur.    McLAUGHLIN,  J.,  not  sitting. 


FORTT-SECOND  ST.,  M.  &  ST.  N.  AVE. 
RX.  CO.,  Respondent,  v.  UNITED  STATES 
WOOD  PRESERVING  CO.,  Appellant.  (Court 
of  Appeals  of  New  Tork.  June  6,  1919.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Drst  Judicial 
Department  a^^  App.  Div.  885,  163  N.  T. 
Supp.  1116),  entered  February  21,  1917,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court.  Defend- 
ant entered  into  a  written  contract  vrith  plain- 
tiff by  which  it  agreed  to  pave  that  portion  of 
the  roadway  of  110th  street  between  Fifth  ave- 
nue and  Lenox  avenue  in  the  city  of  New  Tork, 
which  Is  commonly  known  as  the  railway  area, 
and  to  maintain  the  said  pavement  in  repair  for 
five  years  from  the  completion  and  acceptance 
thereof  by  the  plaintiff.  The  roadway  having 
become  defective  within  the  term  specified, 
plaintiff  notified  defendant  to  repair  and  it  hav- 
ing failed  to  do  so  made  the  repairs  at  its  own 
expense  and  brought  this  action  to  recover  the 
amoont  thereot  Defendant  contended  that  the 
contract  only  guaranteed  good  materials  and 
workmanship,  ao  that  the  pavement  would  with- 
atand  in  good  condition  and  repair  all  the  traf- 
fic which  might  come  npon  it  during  the  period 
of  maintenance;  and  that  the  defects  were  not 
the  result  of  any  failure  In  that  respect,  but 
were  caused  solely  by  a  new,  unusual  and  de- 
fective method  which  the  plaintiff  had  required 
the  defendant  to  use  in  laying  the  original  pave- 
ment William  W.  Niles',  of  New  York  City, 
for  appellant.  Herbert  J.  Bickford  and  Joseph 
H.  Choate,  Jr.,  both  of,  New  York  City,  for 
respondent 

P^R   CURIAM.     Judgment   affirmed,    with 

<*08t8. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


GALLAGHER  v.  ANCIENT  ORDER  OP 
HIBERNIANS  OF  NEW  TORK  COUNTY  et 
«L    (Court  of  Appeals  of  New  York.    May  20, 

123NJ3.-W 


1019.)  Appeal  from  a  Judgment  of  the  Appd- 
late  I)ivigif)n  of  the  Supreme  Court  in  the  First 
Judicial  Department  (176  App.  Div.  980,  162 
N.  Y.  Supp.  1120),  entered  December  29,  1916, 
affirming  a  judgment  in  favor  of  plaintiff  and 
defendants,  respondents,  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term  in 
an  action  to  foreclose  a  mechanic's  lien.  The 
claim  is  in  quantum  meruit  for  the  reasonable 
value  of  the  work  done  by  plaintiff  under  a 
building  contract  with  the  Ancient  Order  of 
Hibernians.  The  plaintiff  agreed  to  bnOd  a 
theater  for  them  at  a  cost  of  about  $140,000. 
The  contract  of  the  parties  provided  for  pay- 
ment by  installments  as  the  work  progressed. 
Plaintiff  agreed  to  accept  notes  in  part  payment 
for  a  number  of  these  installments  beghining 
with  the  second.  By  a  letter,  which  was  dated 
the  same  day  as  the  formal  contract,  and  which, 
upon  the  findings  of  the  trial  court,  modified 
that  contract,  Mr.  Gallagher  "at  the  request 
of  the  trustees"  wrote  to  say  that  if  the  so- 
ciety could  not  meet  these,  notes  at  maturity, 
"I  will  arrange  to  have  them  renewed  for  a 
period  of  two  or  three  months."  The  Ancient 
Order  of  Hibernians,  before  the  first  of  these 
notes  fell  due,  tendered  a  renewal  note  at  three 
months.  Plaintiff  declined  to  grant  a  renewal 
for  three  months,  but  offered  to  give  one  for 
two  months  only.  Such  a  note  the  Hibernians 
refused  to  give.  Some  weeks  later  plaintiff 
abandoned  the  work  altogether.  The  trial  court 
held  plaintiff  justified  in  so  doing  upon  the 
theory  that  the  option  was  his  as  to  how  long 
the  period  of  renewal  should  be.  The  question 
whether  the  option  as  to  the  length  of  the  re- 
newal period  lay  with  plaintiff  or  with  the 
Order  of  Hibernians  is  the  vital  issue  in  the 
case.  Nathan  L.  Miller,  of  Syracuse,  and  Wal- 
ter H.  PoUak  and  Saul  S.  Myers,  both  of  New 
York  City,  for  appellants.  William  F.  Kimber, 
of  New  York  City,  for  respondent  Gallagher.  J. 
Power  Donnellan,  J.  Archer  Hodge,  Joab  H. 
Banton,  Walter  L.  Bunnell,  J.  Charles  Wesch* 
ler,  and  Prank  M.  Avery,  all  of  New  York  CSty, 
for  other  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDD& 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


OALLIN,  AppeUant,  T.  ALLEMANNIA 
FIRE  INS.  CO.  et  al..  Respondents.  (Court  of 
Appeals  of  New  York.  March  11,  1919.)  Mo- 
tion to  dismiss  an  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (184  App.  Div. 
876,  172  N.  Y.  Supp.  662),  entered  November 
30,  1018,  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  directing  a 
dismissal  of  the  complaint  The  motion  was 
made  upon  the  ground  of  failure  to  serve  the 
required  undertaking.  Guy  C.  Heater,  of  New 
York  City,  for  the  motion.  David  Goldstein,  of 
New  York  City,  opposed. 

PER  CURIAM.  Motion  granted,  unless  ap- 
pellant within  20  days  after  entering  order 
serves  the  undertaking  in  the  form  required  to 
perfect  appeal  under  section  1326  of  the  Code 
of  Civil  Procedure,  and  pays  to  the  respond- 
ent $10  costs,  in  which  case,  motion  deni«d. 
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ArcUtectaral  Iron  Works  t.  Otij  of  Brooklyn, 
86  N.  Y.  662. 


OARCONE,  Respondent,  y.  THOMAS  & 
BUCKLEY  HOISTING  CO.,  Appellant 
(Court  of  Appeals  of  New  York,  llay  2,  1919.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (177  App.  Div.  886,  163  N.  Y. 
Supp.  1117),  entered  March  1,  1917,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through 
the  negligence  of  defendant.  Defendant  was 
operating  a  "hoist"  in  a  building  under  con- 
stmction  in  New  York  City.  Plaintiff,  an  em- 
ployee of  another  contractor,  was  engaged  in 
placing  a.  loaded  wheelbarrow  on  the  hoist, 
when  it  started  upward  vrithout  warning,  catch- 
ing the  plaintiff  and  crushing  him  between  the 
platform  of  the  hoist  and  the  ceiling  of  the 
first  floor  of  the  building,  causing  the  injuries 
complained  of.  ~  The  defense  was  contributory 
negligence.  Also  that  the  hoist  was  started 
by  the  defendant's  operator  upon  his  receiving 
the  proper  signal  from  one  of  plaintiff's  fel- 
low-serVants.  James  S.  Darcy,  Charles  H.  Bai- 
ley, and  Bdward  D.  •  Loughman,  all  of  New 
York  City,  for  appellant  S.  F.  Peavey,  Jr.,  of 
New  York  City,  for  respondent 

PBB  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  CHASE.  COLLIN, 
CUDDEBACE,  HOGAN,  and  CRANE,  JJ., 
concur.    McLAUGHLIN,  J.,  not  sitting. 


OILMORB,  Respondent,  t.  HIRSCHMAN, 
Appellant  et  al.  (Court  of  Appeals  of  New 
York.  Jane  3,  1919.)  Appeal  from  so  much 
of  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (174  N.  Y.  Supp.  004),  entered  February 
7,  1919,  as  directs  a  resettlement  of  a  prior 
order  of  said  Appellate  Division.  Respondent 
contended  that  the  Court  of  Appeals  had  no 
jurisdiction  to  entertain  the  appeal.  See,  also, 
171  App.  Div.  504,  167  N.  Y.  Supp.  727,  176 
N.  Y.  Supp.  787.  Jerome  E.  Malino  and  A.  S. 
Gilbert,  both  of  New  York  City,  for  appellant. 
John  Brooks  Leavitt  and  N.  Otis  Rockwood, 
both  of  New  York  City,  for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

HISCOCK,  G.  J.,  and  COLLIN,  OUDDB- 
BAOK,  CARDOZO,  POUND,  CRANEk  and 
ANDREWS,  JJ.,  concur. 


GLEASON  V.  NORTON  et  aL  (Court  of 
Appeals  of  New  York.  May  20,  1919.)  Ap- 
peal from  a  final  judgment  entered  December 
30,  1916,  upon  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (173  App.  Div.  1002,  159  N. 
Y.  Supp.  1116),  modifying  and  affirming  as  mod- 
ified an  interlocutory  judgment  of  Special  Term 
in  an  action  of  partition.  The  action  required 
a  construction  of  the  will  of  Martha  Gleason, 
deceased.  She  devised  to  her  brother  all  of 
her  right,  title  and  interest  in  certain  real 
property  and  by  a  residuary  danse  gave  the 


remainder  of  her  property  both  real  and  per- 
sonal to  a  nephew.  At  the  time  of  making  the 
will  she  owned  an  undivided  one-fonrth  part 
of  the  property  in  question.  Subsequently  8b« 
purchased  another  undivided  one-fourth  part 
The  trial  court  held  that  her  entire  interest  in 
the  property  at  the  time  of  her  death  passed 
under  the  devise  to  her  brother.  The  Appel- 
late Division  held  that  only  the  part  she  own- 
ed at  the  time  of  making  her  will  passed  under 
such  devise  and  the  snbseqaently  acquired  part 
passed  under  the  residuary  clause  to  the  neph- 
ew. A.  H.  Cowie,  of  Syracuse,  for  appellant. 
Frank  T.  MiUer,  of  Syracuse,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  COIXIN,  OUDDEBACK,  HOGAN, 
Mclaughlin,  and  crane,  JJ.,  concur.  AN- 
DREWS, J.,  not  sitting. 


GOBLTZ  v.  KEEPSDRY,  CONST.  CO.  et  aL 
(Court  of  Appeals  of  New  York.  April  15, 
1919.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (177  App.  Div.  882,  163  N. 
Y.  Supp.  1117),  entered  February  28,  1917, 
affirming  a  judgment  in  favor  of  plaintiff  and 
defendants,  respondents,  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term  in 
an  action  to  foreclose  a  mechanic's  lien  for 
work  done  and  materials  furnished  by  plain- 
tiff's assignor  in  the  construction  of  a  public 
bath  in  the  dty  ot  New  York  under  ft  subcon- 
tract from  the  Keepsdry  (Tonstruction  Compa- 
ny, the  general  contractor  for  such  work. 
Joseph  M.  Proskauer,  Carlisle  J^  Gleason, 
and  Frederick  Mellor,  all  of  New  York  City, 
for  appellants.  Joseph  Nicchia  and  George  P. 
Foulk,  both  of  New  York  City,  for  respond- 
ents. 

PER  CURIAM.  Judgment  aflbmed,  with 
costs. 

HISCOCK,  C.  J.,  and  OOLUN,  CUDDB- 
BACK,  POUND,  CRANE,  and  ANDREWS, 
JJ.,  concur.    CARDOZO,  J.i  not  voting. 


GOELTZ  V.  KEEPSDRY  CONST.  00.  et 
al.  (Court  of  Appeals  of  New  York.  May  27, 
1919.) 

PER  CURIAM.  Motion  by  respondent  A. 
Pardi  Tile  Company  to  amend  remittitur  de- 
nied, without  costs.  See  226  N.  Y.  — ,  123 
N.  B.  866. 

GOVERS,  Appellant,  t.  CITY  OF  NEW 
ROCHELLE,  Respondent  (Court  of  Appeals 
of  New  York.  May  20,  1919.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (177  App.  Div.  934,  164  N.  Y.  Supp. 
1093),  entered  July  16,  1917,  affirming  a  JodK- 
ment  in  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term.  In  form  the  action  waa 
brought  under  section  1638  of  the  Code  of 
Civil  Procedure  to  determine  an  adverse  claim. 
The  real  object  of  the  action  was  to  set  aside 
an  assessment  against  the  plaintiff's  proper- 
ty for  a  portion  of  the  cost  of  opening  and 
grading  Division  street  between  Main  and  Hu- 


Digitized  by 


Google 


K.T^ 


MBMORANDUM  DBOIBTONS 

(Its  N.S.) 


8G7 


gaenpt  streets,  in  the  dty  of  New  Rochelle. 
Plaintiif  attacked  the  assessment  upon  tbe 
ground  that  the  defendant's  council  did  not  in- 
clude within  the  area  of  assessment  all  the 
property  in  the  city  of  New  Rochelle  which  was 
benefited  by  tbe  improvement.  Michael  J.  Xier- 
ney,  of  New  Rochelle,  for  appella&L  Walter 
G.  C.  Otto,  Corp.  Counsel,  of  New  Rochelle, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  COLUN,  CtTDDEBACK,  HOGAN, 

Mclaughlin,  crane,  and  Andrews,  jj., 

concur. 


GRAEBER,  Appellant,  t.  SWARTWOUT  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  May  27,  1919.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
aion  of  the  Supreme  Court  in  the  First  Judicial 
Department  (173  App.  Div.  969,  169  N.  T. 
Snpp.  1116),  entered  June  12,  1916,  afBrming 
a  judgment  in  favor  of  defendants  entered  up- 
on a  dismissal  of  the  complaint  by  the  court  at 
«  Trial  Term.  Tte  motion  was  made  upon  the 
grounds  of  unreasonably  delay  in  prosecuting 
the  appeal  and  that  the  exceptions  were  friv- 
olous. F.  Robert  Swartwout,  of  New  York 
City,  for  the  motion.  George  H.  D.  Foster,  of 
New  Tork  City,  opposed. 

PER  CURIAM.  Motion  granted  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion, 
unleas  within  10  days  appellant  serves  three 
printed  copies  of  case  on  appeal,  in  which  case 
motion  is  denied,  without  costs. 


GREGORY,  Respondent,  v.  MANHATTAN 
BRIAR  PIPE  CO.,  AppeUant.  (Court  of  Ap- 
peals of  New  York.  March  11,  1919.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
•f  the  Supreme  Court  in  the  Second  Judicial 
Department  (174  App.  Div.  106,  160  N.  Y. 
Snpp.  916),  entered  October  2,  1916,  affirming 
a  Judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  by  a  landlord  against  a 
tenant  to  recover  the  expense  of  making  cer- 
tain alterations,  ordered  by  the  public  author- 
ities, in  the  building  on  tbe  demised  premises. 
It  was  alleged  that  by  tbe  terms  of  the  lease 
the  tenant  had  agreed  to  keep  the  property  in 
repair  and  to  comply  with  all  orders  of  the 
monidpal  authorities.  Lyttleton  Fox,  Junius 
Parker,  and  Ernest  Rhea  Early,  all  of  New 
Tork  City,  for  appellant.  James  K.  Foster,  of 
Brooklyn,  and  Alfred  T.  Davison,  of  New  York 
City,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  (3HASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLlN,  and  AN- 
DREWS, JJ.,  concur. 


In  re  GROOrS  ESTATE,  (Court  of  Ap- 
peala  of  New  York.  March  18,  1919.)  Appeal 
from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment (173  App.  Div.  436,  169  N.  Y.  Supp. 
1003),  entered  July  17,  1916,  which  affirmed 
A  decree   of  the   Albany   County   Surrogate's 


Court  sustaining  the  validity  of  the  will  of 
Cathelina  E.  Groot,  dec«.iBed,  by  paragraph 
"tenth"  of  which  the  testatrix  gave,  devised 
and  bequeathed  her  residuary  estate  to  a 
trustee  in  trust  to  invest  and  reinvest  tbe 
same  and  from  the  principal  and  income  "from 
time  to  time  make  such  reasonable  charitable 
donations,  contributions  or  gifts,  to  such  per- 
sons, corporations,  associations  or  institutions 
in  the  town  of  Guilderland,  Albany  county,  N. 
Y.,  as  may,  in  the  judgment  of  my  said  trustee 
be  in  need  and  worthy  thereof,  he  having  been 
fully  advised  of  my  purpose  and  inclinations  in 
that  respect"  Michael  D.  Reilly  and  William 
E.  Woollard,  both  of  Albany,  for  appellant 
Charles  D.  Newton,  Atty.  Gen..  (Alex  T.  Sel- 
kirk, of  Albany,  of  counsel),  for  respondent 

PER  CURIAM.    Order  affirmed,  with  coats. 

HISCX)CK,  0.  X,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  McLADQHLIN,  and 
CRANE,  JJ.,  concur. 


GUARANTY  TRUST  CO.  OF  NEW  YORK, 
Respondent,  v,  UNITED  STATES  STEEL 
CORPORATION,  AppeUant  (Court  of  Ap- 
peals of  New  York.  June  8, 1910.)  Appeal,  by 
permission,  from  two  orders  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  B'Irflt 
Judicial  Department  (174  N.  Y.  Snpp.  904),  en- 
tered January  81,  1919,  which  affirmed  two 
orders  of  Special  "Term,  one  granting  plaintiff's 
motion  for.  judgment  in  its  favor  upon  the 
pleadings  and  the  other  denying  defendant's 
cross-motion  and  overruling  its  demurrer  to 
the  complaint  The  complaint  alleged  that 
plaintiff  is  trustee  under  the  yriH  of  David  P. 
Barhydt,  deceased;  that  part  of  the  estate  con- 
sists of  shares  of  the  preferred  stock  of  de- 
fendant corporation;  that  by  tbe  will  the  trus- 
tee is  given  permission  to  retain  such  securi- 
ties but  elected  to  sell  them  and  for  that  pur- 
pose presented  to  defendant  the  properly  in- 
dorsed certificate  of  stock  standing  in  the 
plaintiff's  name  as  trustee  under  the  win  of 
David  P.  Barhydt  together  with  a  certified  copy 
of  the  win,  receipts  for  the  payment  of  trans- 
fer taxes  and  other  necessary  papers  and  re- 
quested that  the  transfer  be  made  to  the  par- 
chaser,  which  transfer  the  defendant  corpora- 
tion refused  to  make  on  the  sole  ground  that 
it  did  not  appear  conclusively  that  the  plaintiff 
had  the  right  and  power  as  a  matter  of  law 
to .  sell  the  stock  without  obtaining  authority 
from  the  court  The  following  question  was 
certified:  "Does  the  amended  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action?" 
See,  also,  176  N.  Y.  Supp.  402.  William  Aver- 
ell  Brown  and  William  W.  Corlett  both  of 
New  York  City,  for  appellant  Lee  McCanliss 
and  Edward  R.  Greene,  both  of  New  York  City, 
for  respondent 

PER  CURIAM.  Orders  affirmed,  with  one 
bill  of  costs,  and  question  certified  answered 
in  the  affirmative. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


GUNN,  Appellant  T.  LACKAWANNA 
STEEL  CO.,  Respondent  (Court  of  Appeals 
of  New  York.    May  2,  1919.)    Appeal  from  a 
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jndgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment a77  App.  Div.  277,  164  N.  Y.  Supp.  318), 
entered  April  3,  1917,  afSrming  a  judgment  in 
favor  of  defendant  entered  upon  an  order  of 
the  court  at  a  Trial  Term  setting  aside  a  ver- 
dict in  favor  of  plaintiff  and  granting  a  motion 
for  a  dismissal  of  the  complaint  in  an  action 
Uf  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintifi  through  the  negli- 
gence of  defendant,  his  employer.  The  plain- 
tiff was  a  blacksmith  employed  by  the  defend- 
ant in  its  forge  shop  connected  with  its  steel 
manufactaring  plant  in  the  city  of  Lackawan- 
na, in  the  county  of  Brie.  In  the  early  hours 
of  the  morning,  while  the  plaintiff  was  engaged 
in  the  use  of  a  steam  hammer  and  was  hold- 
ing the  heated  end  of  a  bar  of  steel  between 
the  dies  of  the  liammer  by  means  of  tongs 
clutched  to  the  cold  end  of  the  bar,  as  claimed 
by  liim,  at  a  stroke  of  the  hammer  the  bar  and 
tongs  were  thrown  back,  and  the  handles  of  the 
tongs  penetrated  his  right  leg  jast  above  the 
knee.  In  the  wound  thus  caused  blood  poison- 
ing developed  and  the  leg  was  amputated  above 
the  knee.  The  complaint  alleged  that  the 
steam  hammer  leaked  ateam;  that  it  lealied 
water,  which  ran  down  and  came  in  contact 
with  the  hot  metal,  and  thereby  produced  clouds 
of  steam;  that  the  dies  were  not  properly 
set,  in  that  the  upper  die  overlapped  the  lower 
die;  that  the  forge  shop  in  the  locality  of  this 
steam  hammer,  where  the  plaintiff  wAs  at 
work,  was  inadequately  lighted;  that  the  de- 
fendant was  negligent  in  failing  to  give  plain- 
tiff a  safe  place  in  which  to  work,  and  to  keep 
the  same  in  safe  condition,  and  in  failing  to  in- 
spect the  same  from  time  to  time,  and  to  warn 
and  instruct  the  plaintiff  concerning  the  condi- 
tion of  the  dies,  and  to  furnish  the  plaintiff 
with  a  suitable  and  safe  steam  hammer.  The 
answer  admitted  the  accident,  but  denied  the 
alleged,  negligence  of  the  defendant,  and  averred 
that  plaintiff  was  guilty  of  contributory  negli- 
gence and  assumed  the  risk  of  the  accident. 
Irving  W.  Cole  and  Hamilton  Ward,  both  of 
Buffalo,  for  appellant.  Herbert  W.  Hunting- 
ton, of  Buffalo,  for  respondent. 

PBB  GUBIAM.  Judgment  affirmed,  with 
costs. 

HISOOOK,  O.  J.,  and  CHASE,  COLUU, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANB,  JJ,,  concur. 


6TJTMAN  v.  UVINGSTON  et  al.  (Court  of 
Appeals  of  New  York.  March  21,  1919.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  S^rst  Judicial  De- 
partment (173  App.  Div.  670,  160  N.  Y.  Supp. 
243),  entered  November  13,  1916,  modifying 
and  affirming  as  modified  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  couft 
on  trial  at  Special  Term  in  an  action  to  fore- 
close a  mortgage  on  real  property.  Plaintiff 
held  the  mortgage  through  various  assignmencs. 
Defendants,  appellants,  held  subsequent  mort- 
gages. They  interposed  an  answer  setting  up 
as  a  defense  that  the  mortgage  sought  to  be 
foreclosed  liad  been  paid  and  discharged,  and 
alleging  fraud  and  conspiracy.  Louis  H.  Levin, 
of  New   York  City,   for  appellants.     Beuben 


Rodecker  and  Samuel  Levy,  both  of  New  York 
City,  for  respondent 

PER  CURIAlf.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  CRANE,  and  AN- 
DREWS, JJ.,  concur. 


HAMBURGER,  Respondent,  t.  CORNELL 
UNIVERSITY,  Appellant  (Court  of  Appeals 
of  New  York.  April  22,  1919.)  Appeal,  by 
permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (184  App.  Div.  403,  1T2 
N.  Y.  Supp.  5),  entered  September  27,  1918, 
which  reversed  an  order  of  Special  Term  sus- 
taining a  demurrer  to  the  complaint  and  direct- 
ing a  dismissal  thereof.  Qlie  action  was  to  re- 
cover for  personal  injuries  alleged  to  iiava 
been  sustained  by  plaintiff  through  the  negli- 
gence of  defendant  The  complaint  alleged  that 
plaintiff  was  a  pupil  in  the  defendant  univer- 
sity and  while  performing  an  experiment  in 
chemistry  required  as  a  part  of  her  course  un- 
der the  direction  of  defendant's  instructors  and 
with  chemicals  obtained  from  defendant's  em- 
ploy6,  an  explosion  occurred  causing  the  in- 
juries complained  of.  The  Special  Term  sus- 
tained the  demurrer  on  the  ground  that  de- 
fendant was  administering  a  government  ac- 
tivity or  function  and  was,  therefore,  absolved 
from  liability  for  the  negligence  of  its  serv- 
ants and  agents.  The  following  question  was 
certified:  "Does  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?"  Oliver 
L.  McCaskill  and  Mynderse  Van  Cleef,  both  of 
Ithaca,  for  appellant.  Nash  Rockwood  and 
Harry  P.  Pendrick,  both  of  Saratoga  Springs, 
and  Charles  A.  Winter,  of  New  York  City,  fOr 
respondent. 

PER  CURIAM.  Order  affirmed,  with  coste, 
and  question  certified  answered  in  the  affirma- 
tive. 

CHASE,  COLLIN,  CUDDEBACK,  HOGAN, 
CARDOZO,  McLaughlin,  and  andkbws, 
JJ.,  concur. 


In  re  HART'S  WILL.  (Court  of  Appeals  of 
New  York.  April  22,  1919.)  Appeal,  by  per- 
mission, from  an  order  of  the  Appellate  Divisiou 
of  the  Supreme  Court  in  the  Second  Judicial: 
Department  (185  App.  Div.  940,  172  N.  Y. 
Supp.  896),  entered  October  25,  1918,  whicl^ 
unanimou^  affirmed  a  decree  of  the  Westches- 
ter County  Surrogate's  Court  admitting  to  pr(>< 
bate  the  wiU  of  Lemuel  M.  Hart  deceased.  Ob- 
jections were  filed  to  the  effect  that  the  al- 
leged will  was  not  the  will  of  decedent  that 
it  was  not  Ids  free  and  unconstrained  act,  that 
it  was  not  duly  executed  in  conformity  with 
the  statute,  and  that  said  decedent  was  not  of 
sound  mind  and  memory  or  understanding. 
Clinton  T.  Taylor,  Arthur  I.  Strang,  and  Hen- 
ry P.  Griffin,  all  of  White  Plains,  for  appellanta. 
Frederick  P.  Close,  of  Tuduhoe,  for  respond- 
ents. 

PER  CURIAM.    Order  affirmed,  with  coats. 

CHASE,  HOGAN,  CARDOZO,  POUND,  and 
ANDREWS,  JJ.,  concur.  HISCOCK,  G.  J, 
and  Mclaughlin,  J.,  dissent 
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In  re  BELLMAN'S  ESTATE.  (Court  of 
Appeals  of  New  Tork.  June  3,  1919.)  Appeal, 
by  permiaaion,  from  an  order  of  the  Appellate 
Division  of  tJie  Supreme  Court  in  tlie  First 
Judicial  Department  (174  N.  T.  Supp.  905),  en- 
tered February  21,  1919,  which  unanimously 
affirmed  an  order  of  the  New  York  County 
Surrogate's  Court  oanfirming  the  tax  fixed 
against  the  appellants  for  the  interest  which 
the  deceased  had  in  the  good  will  of  the  firm 
of  Jacob  S.  Bemheimer  &  Brother,  of  which  de- 
ceased at  the  time  of  his  death  was  a  member, 
and  the  appellitnta  are  the  surriving  members. 
A.  Stem,  of  New  York  City,  for  appellants. 
Schuyler  0.  Carlton  and  Lafayette  B.  Gleason, 
both  of  New  York  City,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE  and 
ANDREWS,  JJ.,  concur. 


HIGGINS,-  AppeUant,  ▼.  CARTER'S  INK 
CO.,  Respondent  (Court  of  Appeals  of  New 
York.  April  29,  1919.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (178 
App.  Div.  889,  164  N.  Y.  Supp.  1095),  entered 
April  9,  1917,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by 
tbe  court.  The  action  was  brought  by  a  land- 
lord against  his  tenant  to  recover  for  breach  of 
a  covenant  in  the  lease  requiring  the  defendant 
"at  its  own  cost  •  •  •  during  the  whole  of 
said  term,  to  comply  with  all  the  laws,  rules, 
orders,  ordinances,  requirements  and  regula- 
tions, ordinary  and  extraordinary,  of  the  state 
and  city  of  New  York,  their  departments  and 
bureaus,  so  far  as  they  affect  the  said  premises 
or  the  care  and  use  thereof,"  and  also  for  breach 
of  a  further  covenant  in  tji«  lease  diat  defend- 
ant would  "during  the  entire  term,  keep  the 
demised  premises  and  all  appurtenances  there- 
to in  good  repair,  making  all  repairs  whatever 
that  might  become  necessary."  The  breach 
complained  of  was  the  defendant's  failure  to 
comply  with  certain  requirements  set  forth  in 
a  letter  from  the  state  commissioner  of  labor, 
Tequiilng  the  provision  of  additional  means  of 
exit,  extension  of  stairway,  and  inclosure  of 
interior  stairways  with  partitions  of  fire-resist- 
ing material,  covering  the  well  hole  of  the  ele- 
vator, and  providing  a  new  seat  in  a  water  clos- 
et, all  matter*  specified  by  section  79b  of  the 
Labor  I«w,  adopted  in  1913  (ConsoL  Laws,  c. 
81),  approximately  a  year  after  the  execntlon 
and  comihencement  of  the  lease.  Selden  Bacon, 
oi.  New  York  City,  for  appellant  Theodore  L. 
Frothingham,  of  New  York  (Tity,  for  respondent. 

PER  CURIABl  Judgment  affirmed,  with 
costs. 

HISCOCK,   C.    J.,   and    CHASE,    HOGAN, 

CARDOZO,  McLaughlin,  and  andrews, 

JJ.,  concur.    POUND,  J.,  not  voting. 


HIBSH  ic  SCHOFIELD,  Inc.,  Appellant  ▼. 
6USMEB,  Respondent  (Court  of  Appeals  of 
New  York.  May  2, 1919.)  Appeal  from  a  judg- 
ment entered  July  13,  1917,  upon  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (179  App. 
DiT.  347,  165  N.  Y.  Supp.  555),  reversing  a 


judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term 
and  directing  a  dismissal  of  the  complaint 
The  action  was  brought  by  the  plaintiff  againat 
a  former  employs  to  enjoin  and  restrain  the 
latter  from  selling  or  dealing  in  a  product 
known  as  "Mammnt"  and  to  enjoin  and  re- 
strain him  from  receiving,  collecting  or  in  any 
manner  disposing  of  or  interfering  with  the 
moneys  due  or  to  become  due  to  the  plaintiff 
from  sales  of  Mammut,  which  were  made  by 
the  defendant  while  in  tiie  employ  of  the  plain- 
tiff. Benjamin  Reass,  Hugo  Hirsh,  and  Eman- 
uel Newman,  all  of  Brooklyn,  for  appellant 
Louis  Salant^  ot  New  York  City,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  0.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


HOOAN,  Respondent  T.  EDWARD  ENGI- 
NEERING C6.  et  aL,  Appellants,  ((^urt  of 
Appeals  of  New  York.  March  11,  1919.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  0)urt  in  the  Third  Judicial  De- 
partment (188  App.  Div.  921,  172  N.  Y.  Supp. 
897),  entered  November  25,  1918,  affirming  an 
award  of  the  state  industrial  commission  made 
under  the  Workmen's  Compensation  Law  (Con- 
soL  Laws,  c.  67).  Claimant's  son  was  employ- 
ed by  defendant'  Edward  Engineering  Company 
as  a  passenger  elevator  operator.  Desiring  to 
go  to  the  basement  of  the  building  he  opened 
the  gate  to  a  freight  elevator,  pulled  the  cable 
and  the  car  coming  up  struck  him  on  the  head 
causing  his  death.  This  particular  elevator 
was  the  only  means  by  which  to  get  from  the 
ground  floor  to  the  basement  except  an  emergen- 
cy ladder  leading  from  the  sidewalk  to  the 
basement,  but  the  regular  way  to  reach  the 
basement  when  the  elevator  was  down  was  to 
ring  the  bell  and  wait  for  the  chief  engineer 
to  bring  the  elevator  up.  Appellant  contend- 
ed that  the  accident  did  not  arise  out  of,  or 
in  the  course  of,  the  employment  of  the  de- 
ceased, but  that  by  his  own  actions  he  exposed 
himself  to  a  distinctly  new  and  additional  peril 
which  was  not  In  the  contemplation  of  the  em- 
ployer when  it  entered  into  the  contract  of  em- 
ployment with  him,  and  that  he  was  not  sim- 
ply doing  his  work  in  a  negligent  or  careless 
manner,  but  was  entirely  outside  of  his  employ- 
ment Bertrand  L.  Petdgrew  and  W.  L.  Glen- 
ney,  both  of  New  York  CJity,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (B.  C.  Aiken, 
of  Albany,  of  counsel),  for  respondent 

PER  CURIAM.    Order  affirmed,  with  cost*. 

HISCOCK,  O.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK.  HOOAN,  McLAUGHLIN, 
aad  CRANE,  JJ.,  concur. 


HUDSON  BUILDING,  AppeUant  ▼.  COM- 
PAGNIE  GENBRALB  TRANSATLANTI- 
QUE,  Respondent  (Court  of  Appeals  of  New 
York.  May  2,  1919.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (178  App.  Div. 
889,  164  N.  Y.  Supp.  1096),  entered  April  12, 
1917,  affirming  a  judgment  in  favor  of  defend- 
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ant  entered  apon  a  verdict.  The  actloD  was  to 
recover  rent  alleged  to  be  due  under  a  written 
lease.  The  defense  was  that  the  plaintiff  aft- 
er having  received  payment  in  advance  for  the 
premises,  without  notice  to  the  defendant,  sab- 
let  a  portion  of  die  premises,  and  thereby  evict- 
ed the  defendant  therefrom.  J.  A.  Edwards 
and  Jarvis  P.  Carter,  both  of  New  York  City, 
for  appellant.  Joseph  P.  Nolan,  of  New  ICork 
City,  for  respondent 

PER  CURIAM.  Judgment  affirmed  with 
costs.    . 

HISCOCK,  O.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOQAN,  McLAUGHLIN, 
and  CBANE,  J7.,  concur. 


HUDSON  HOSTBLBT  COMPANY,  Appel- 
lant, ▼.  MITCHEL,  Mayor  of  City  of  New 
York,  et  al.,  Respondents.  (Court  of  Appeals 
of  New  York.  March  4,  1919.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appel- 
late Diylsion  of  the  Supreme  Court  In  the  First 
Judicial  Department  (177  App.  Div.  908, 163  N. 
Y.  Supp.  1120),  entered  March  14,  1917,  unani- 
mously affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term.  The  mo- 
tion was  made  upon  the  ground  that  the  ques- 
tions involved  are  academic  only.  William  P. 
Burr,  Corp.  Counsel,  of  New  York  City  (Ter- 
ence Parley,  of  New  York  City,  of  counsel),  for 
the  motion.  Robert  H.  Elder,  of  New  York 
City,  opposed. 

PER  CURIA^,  Motion  denied  with  $10 
costs. 


HUDSON  HOSTELRY  CO.,  AppeUant,  v. 
MITCHEL,  Mayor  of  City  of  New  York,  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  May  20,  1919.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  £he  First  Judicial  Department  (177 
App.  Div.  908,  163  N.  Y.  Supp.  1120),  entered 
March  14,  1917,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special 
Term.  The  action  was  for  damages  and  an  in- 
junction restraining  defendants  "from  in  any 
manner  assigning,  stationing,  placing  or  post- 
ing, or  causing  to  be  assigned,  stationed,  placed, 
posted  or  maintained,  in  and  about  the  private 
premises  of  the  plaintiff  herein,  the  Hotel  Plym- 
outh, at  No.  257-9  West  Thirty-Eighth  street, 
New  York  City,  any  police  officer,  •  •  •  and 
from  informing  guests,  prospective  guests,  visi- 
tors or  other  persons  having  lawful  business 
upon  the  premises,  when  such  persons  enter, 
or  attempt  to  enter,  or  leave  the  premises,  that 
the  said  hotel  is  a  disorderly  house,  or  an  al- 
leged disorderly  house,  or  that  said  persons  are 
liable  to  arrest,  or  to  be  objects  of  a  raid,  or 
remain  at  the  premises  at  their  peril,  or  in 
any  other  manner  threatening  or  intimidating 
them,  or  otherwise  interfering  with  the  law- 
ful business  of  the  plaintiff,  and  of  the  law- 
ful use,  occupation  and  enjoyment  of  the  prem- 
ises." In  opposition  to  the  application,  it  was 
shown  that  the  hotel  was  a  disorderly  house; 
that  it  was  frequented  by  women  of  looise 
morals  who  took  men  there  for  illicit  purpoe- 
ts;    that  the  hotel  management  was  cognizant 


of  such  practices;  and'  that,  from  the  daas 
of  persons  who  were  permitted  to  engage  rooms, 
the  hotel  had  an  extremely  bad  reputation  in 
the  neighborhood.  Robert  H.  Elder  and  Otbo 
S.  Bowling,  both  of  New  York  City,  for  appel- 
lant William  P.  Burr,  Corp.  Counsel,  of  New 
York  City  (Terence  Farley,  John  F.  O'Brien  and 
George  P.  Nicholson,  all  of  New  York  City,  of 
counsel),  for  respondents. 

PER  CURIAM.  Judgment  affirmed  with 
costs. 

CHASE.  COLLIN,  CUDDEBACK,  HOGAN. 

Mclaughlin,  and  Andrews,  jj.,  concur. 

CRANE,  J.,  dissents. 


HUGHES,  Respondent  ▼.  ROACHE,  Appel- 
lant (Court  of  Appeals  of  New  York.  Mardi 
21,  1919.)  Appeal  trota  a  judgment  of  the  Ap- 
pellate Division  of  tlie  Supreme  Court  in  the 
Second  Judicial  Department  (177  App.  Div. 
897,  163  N.  Y.  Supp.  1120),  entered  February 
21,  1917,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  The  complaint  al- 
leged that  defendant  agreed  to  purchase  for 
plaintiff  at  public  auction  100  shares  of  stodi 
and  deliver  them  to  him  upon  payment  of  the 
bid  price;  that  the  defendant  purchased  the 
said  stock  at  $50  per  share,  but  has  refused 
to  turn  the  same  over  to  plaintiff,  although  the 
latter  had  tendered  the  amount  of  the  purchase 
price.  Judgment  was  demanded  for  the  differ- 
ence between  the  bid  price  of  the  stock  and  its 
market  value.  Charles  L.  Craig,  of  New  York 
City,  for  appellant.  John  L.  Wells,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed  with 
costs. 

HISCOCK,  O.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  GBANB,  and 
ANDREWS,  JJ.,  concur. 


HURLEY,  Respondent,  v.  PITTSBUBGn 
PLATE  GLASS  CO.,  Appellant  (Court  of 
Appeals  of  Now  York.  April  8,  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  C!onrt  in  the  Second  Judicial  De- 
partment (178  App.  Div.  927,  166  N.  Y.  Sapp. 
1092),  entered  May  26,  1917,  reveraing  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury  and  direcfing  judg- 
ment in  favor  of  plaintiff.  The  action  was 
brought  to  recover  as  for  money  had  and  receiv- 
ed the  amount  received  by  the  defendant  on  an 
interest  in  a  bond  and  mortgage  assigned  to 
it  by  the  plaintiff  as  collateral  security  for  the 
payment  of  an  indebtedness  due  by  the  plaintiff 
to  the  defendant  arising  out  of  an  agreement  of 
guaranty.  The  defendant  had  filed  a  mechanic's 
lien,  and  the  action  was  brought  on  the  theory 
that  the  satisfaction  of  this  lien  by  the  de- 
fendant for  a  less  amount  than  that  stated  in 
the  face  of  the  lien  released  the  guarantor  and 
that  the  moneys  received  by  the  defendant  for 
the  interest  in  the  bond  and  mortgage  were  re- 
ceived for  the  benefit  of  the  plaintiff,  the  guar- 
antor. John  J.  Scanlan  and  Sidney  O.  De  Kay, 
both  of  New  York  Gity.  for  appellant    Hogo 
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HIrsb,  Emanuel  Newman,  and  Benjamin  Reass, 
all  of  Brooklyn,  for  reapondent. 

PEB  CURIAM.  Jadsment  affirmed  with 
costs. 

HISCOCK,  C  3..  and  CHASE,  COLLIN, 
CUDDEBACK,  ,  HOGAN,  McLAUGHLIN, 
and  CRANE,  JX,  concur. 


HTNES  y.  HAGEVILLB  REALTY  CO.  et 
al.  (Court  of  Appeals  of  New  York.  May  20, 
1919.)  Appeal  from  a  judgment  entered  Octo- 
ber 10,  1917,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (180  App.  Div.  903,  166 
N.  X.  Supp.  1009),  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint.  The 
action  was  for  the  alleged  conversion  of  per- 
sonal property,  consisting  of  hotel  furniture  and 
furnishings.  The  complaint  was  in  short  form, 
with  an  annexed  list  or  schedule  of  the  chattels 
claimed  to  have  been  converted.  The  answer 
of  the  defendant  Adolph  A.  Hageman.  was  a 
general  deniaL  The  answer  of  the  defendant 
Hageville  Realty  Company  contiuned  a  gen- 
eral denial  and  alleged  as  a  defense  that  the 
plaintilT  was  a  tenant  of  the  defendant  Hage- 
man at  No.  61  West  Thirty-Ninth  street,  in  the 
borough  of  Manhattan^  dty  of  New  York,  and 
had  in  his  possession  there  the  chattels  men- 
tioned in  the  cpmplaiat,  which  were  subject  to 
a  chattel  mortgage  in  favor  of  the  defendant 
Hageville  Realty  Company  for  the  face  amount 
of  $1,000;  that  plalntiS  used  these  premises 
for  the  purposes  of  prostitution  and  was  dis- 
possessed for  that  reason  by  the  defendant  Hage- 
man In  summary  proceedings  in  the  Municipal 
Court;  that  after  plaintiff  bad  heed  dispos- 
sessed and  had  abandoned  the  property  covered 
by  the  chattel  mortgage,  on  which  $1,200  was 
still  due,  the  Hageville  Realty  -Gompany,  deem- 
ing the  property  unsafe  and  at  great  risk,  toob- 
possession  tikereof  under  the  provisions  of  the 
chattel  mortgage,  and  after  due  notice  to  the 
plaintiff  sold  them  at  public  auction  for  $1,200, 
the  full  value  of  the  property.  S.  Goodelman, 
of  New  York  City,  for  appellant.  Claude  Y. 
Pallister,  of  New  York  City,  for  respondents. 

PEB    CURIAM.     Judgment    affirmed    with 
oosts. 

CHASE,  COLLIN.  CUDDEBACK,  HOGAN, 

Mclaughlin,  crane,  and  Andrews, 

JJ.,  etaxvat. 


INTERSTATE  CHEMICAL  CORPORA- 
TION  et  al..  Appellants,  v.  DUE;E,  Respond- 
ent. (Court' of  Appeals  of  New  York.  April 
8,  1919.)  Api>eal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in'  the 
First  Judicial  Department  (176  App.  Div.  684, 
163  N.  Y.  Supp.  1035),  entered  April  2,  1917, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Spedal  Term.  The  complaint 
charged  that  the  defendant,  while  occupying 
confidential  relations  with  the  plaintiffs,  and 
engaged  with  them  in  a  joint  venture,  fraudu- 
lently acquired  and  now  owns  allx  the  proper- 
ties brought  to  his  attention  by  the  plaintiffs 
in  connection  with  the  adventure,  except  the 
property  of  the  plaintiffs,  in  the  acquisition  of 
which  their  entire  profit  rested,  with  the  re- 


sult that  the  plaintilfa  can  nrither  themselves 
conduct  the  contemplated  enterprise  nor  sul>- 
mit  it  to  others ;  that  the  fraud  was  accomplish- 
ed by  a  series  of  written  contracts  fraudulently 
prepared,  and  their  execution  fraudulently  so- 
cured  by  the  defendant  acting  in  collutlon  with 
his  attorney,  who  utilized  his  position  of  act- 
ing for  joint  adventurers  to  accomplish  what 
he  knew  to  be  the  fraudulent  purpose  of  his 
client.  Relief  was  demanded  annulling  and  can- 
celing two  written  contracts  executed  by  and 
between  the  plaintiffs  and  the  defendant  on  No- 
vember 15,  1913,  upon  the  ground  that  their 
execution  by  the  plaintiffs  had  been  procnrpd 
by  false  and  fraudulent  representations  made 
by  the  defendant  and  Ambrose  H.  Burroughs, 
his  attorney;  that  the  defendant  be  directed 
to  specifically  perform  a  contract  which  it  ia 
alleged  in  the  complaint  was  partly  in  writing 
and  partly  oral,  and  which  contract  u  alleged 
to  have  been  made  prior  to  November  15,  1913 ; 
that  it  be  adjudged  that  the  defendant  holds 
certain  water  powers  on  the  Saguenay  and 
Shipshaw  rivers  in  Canada  and  certain  real 
estate  adjacent  to  such  water  powers  and  a 
certain  patented  process  for  the  manufacture 
of  fertilizers  and  combining  ammonia  and  phos- 
phoric acid  and  denominated  the  "Willson  Pro- 
cess" in  trust  for  the  plaintiffs  to  the  extent 
of  a  one-fifth  interest  therein.  D.  Cady  Her- 
rick  and  John  C.  Tomlinson,  bodi  of  New  York 
City,  for  appellants.  Charles  P.  Brown,  of 
New  York  City,  Z.  V.  Taylor,  of  Charlotte,  N, 
C,  and  Edward  J.  Patterson,  of  New  York 
City,  for  respondent. 

PER  CURIAM.  Judgment  affirmed  with 
costs. 

HISCOCK,  C.  J,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  and  CRANE,  JJ., 
concur.     McLAUGHLIN,  J.,  not  voting. 


IROQUOIS  RUBBER  CO.  v.  GRIFFIN. 
(Court  of  Appeals  of  New  York.    June  3,  1919.) 

PER  CURIAM.  Motion  for  argument  denied, 
with  $10  costs  and  necessary  printing  disburse- 
ments.   See  226  N.  Y.  297, 123  N.  B.  869. 


J.  B.  KEPNER  CO.,  Appellant,  v.  HUTTON 
et  al..  Respondents.  (Court  of  Appeals  of 
New  York.  May  20,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(179  App.  Div.  130,  166  N.  Y.  Supp.  408),  en- 
tered August  23,  1917,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury.  The  action  was  brought  by  the 
appellant  corporation,  to  recover  money  paid 
to  the  defendants  on  checks  signed  in  the  name 
of  the  corporation  by  its  preaident,,  J.  B.  Kep- 
ner,  and  its  treasurer  and  delivered  to  the  de- 
fendants by  the  president  in  payment  of  his 
individual  indebtedness.  It  appeared  that  prior 
to  April  10,  1912,  said  J.  B.  Kepner  carried  on 
business  individually  as  a  cotton  converter  and 
as  sales  agent  for  certain  cotton  mills.  In  1012 
be  caused  the  plaintiff  corporation  to  be  organ- 
ized with  a  capital  of  $5,000  divided  into  60 
shares,  of  which  40  were  issued  to  Kepner's  wife 
and  one  to  Kepner  himself.    To  this  corporation 
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waB  transferrecl  the  good  will  of  the  buamesa 
formerly  carried  on  by  Kepner  individually  and 
aaid  corporation  continued  to  carry  on' the  same 
business  under  Kepner's  management.  During 
the  whole  period  covered  by  the  transactions 
complained  of  in  the  complaint  Kepner  and  his 
wife  owned  all  the  capital  stock,  and  they,  to- 
gether with  the  bookkeeper,  a  man  named  Dono- 
hue,  who  held  nominally  one  qualifying  share, 
were  the  sole  directors.  During  all  that  period 
Kepner  alone  mana'ged  and  controlled  the  cor- 
poration, his  wife  and  Donohue  not  interfering 
in  any  way.  Prior  to  the  incorporation  of  the 
plaintiff  and  when  Kepner,  as  an  individual,  was 
doing  the  same  business  (turned  over  to  the 
company  as  aforesaid),  he  had  personal  bank 
accounts,  but  after  the  incorporation  of  the 
plaintiff  company  the  said  Kepner  had  no  in- 
dividual bank  account,  and  no  attempt  was  made 
by  the  cotiwration,  or  by  Kepner,  to  distinguish 
between'  the  personal  funds  of  Kepner  and  the 
fnnda  of  the  corporation ;  and  all  checks  receiv- 
ed by  him,  personally,  or  made  out  to  the  order 
of  the  corporation,  were  indorsed  by  him  and 
deposited  in  the  bank  account  standing  in  the 
corporation's  name.  From  the  time  the  said 
company  was  incorporated,  the  plaintiff  com- 
pany made  a  practice  of  paying  J.  B.  Kepner's 
individual  debts  and  obligations  by  checks  drawn 
from  the  corporation's  bank  account.  John  E. 
Brady,  and  Francis  O.  Schwab,  both  of  New 
Tork  City,  for  appellant.  Sumner  B.  Stiles  and 
William  F.  S.  Hart,  both  of  New  Tork  City, 
for  respondents. 

FEB  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  COLLIN,*  CUDDEBACK,  MC- 
LAUGHLIN, CRANE,  and  ANDREWS,  JJ., 
concur.    HOGAN,  J.,  not  voting. 


JEFFERSON,  Appellant,  t.  BANGS  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (169  App.  Div. 
102,  154  N.  T.  Supp.  439),  entered  July  15, 
1915,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  The  ac- 
tion was  to  recover  possession  of  a  farm.  By 
the  will  of  William  King,  who  died  in  1856,  a 
life  interest  in  one-third  of  the  property  was 
given  to  his  widow,  a  life  interest  In  two-thirda 
to  his  adopted  son  and  the  fee  to  the  plaintiff, 
•  daughter  of  said  adopted  son.  The  property 
was  subject  to  a  mortgage.  The  son  thereafter 
took  an  assignment  of  the  mortgage  and  after 
the  death  of  the  widow  foreclosed  the  same  and 
bid  in  the  property  for  less  than  the  amount  of 
the  mortgage.  He  thereafter  first  mortgaged 
and  then  sold  the  property  to  defendants'  prede- 
cessor in  title.  It  was  found  that  the  present 
owner  had  no.  notice  of  the  plaintiff's  title  and 
purchased  the  same  in  good  faith  depending 
upon  a  clear  record  title  coming  down  from  the 
foreclosure  sale.  The  court  held  that  when  a 
bona  fide  purchaser  of  real  estate,  the  record 
title  of  wUch  is  clear,  pays  a  valuable  consid- 
eration, without  notice  of  a  prior  unrecorded 
title  or  claim  or  equity,  his  title  takes  preced- 
ence over  the  unrecorded  interest.  See  197 
N.  T.  36,  90  M.  E.  109,  134  Am.  St  Ren.  8S6. 


J.  J.  McGuire,  of  Itliaea,  for  appellant    Clay- 
ton R.  Lusk,  of  Cortland,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  a  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


JOHNSTON  HEATING  CO,  Appeflant  t. 
BOARD  OF  EDUCATION,  UNION  FREE 
SCHOOL  DIST.  NO.  6,  MANHASSET, 
TOWN  OF  NORTH  HEMPSTEAD,  NASSAU 
COUNTY,  Respondent  (Coort  of  Appeals  ot 
New  York.  April  8,  1919.)  Appeal  from  a 
judgment  entered  December  7,  1916,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (175 
App.  Div.  140,  161  N.  Y.  Supp.  867).  reversing 
a  judgment  in  favor  of  plaintiff  entered  npon 
a  verdict  and  directing  a  dismissal  of  the  eoja- 
plaint  This  action  was  brought  to  recover 
profits  which  plaintiff  would  have  made  in  the 
performance  of  a  certain  contract  with  the  d^ 
fendant  had  it  been  allowed  to  enter  into  and 
perform  that  contract  Plaintiff  was  the  lowest 
bidder  for  the  work  and  the  defendant  board 
of  education  adopted  a  resolution  accepting  the 
bid.  hereafter  the  board  rescinded  its  resolii> 
tion  of  acceptance  and  let  the  contract  to  an- 
other. The  Appellate  Division  held  that  in  the 
absence  of  an  authorized  notice  of  acceptance 
of  plaintiffs  bid  the  board  was  within  its  right 
in  rescinding  its  resolution,  and  that  plaindfC 
could  not  recover.  Lynn  W.  Thompson,  of  New 
York  City,  for  appellant  James  L.  Dowser 
and  Erastus  J.  Parsons,  both  of  New  York 
City,  for  respondent 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CHASE,  HOGAN,  CARDOZO,  POUND,  Me- 
LAUGHLIN,  and  ANDREWS,  JJ,,  concur. 
HISCOCE,  0.  J.,  not  sitting. 


JOSEPH  WALKER  CONST.  CO.,  Appcl- 
lant  ▼.  DELAWARE  &  H.  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  May  20, 
1919.)  Appeal  from  a  Jndgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (179  App.  Div.  469,  165 
N.  Y.  Supp.  931),  entered  October  3,  1917,  af- 
firming a  judgment  in  favor  of  defendant  en- 
tered upon  a  verdict.  The  complaint  alleged 
that  plaintiff  applied  to  the  defendant  railroad 
company  to  furnish  a  car  to  transport  plaintiff's 
steam  road  roller  from  Beekmantown,  N.  Y. ; 
that  defendant  furnished  and  placed  such  car 
and  while  plaintiff  was  engaged  in  moving  said 
roller  upon  the  property  of  defendant  for  tho 
purpose  of  placing  the  same  upon  said  freight 
car  so  placed,  the  defendant  its  officers,  agents 
and  servants  carelessly  and  negligently  moved 
a  train  of  oars  and  engine  over  its  tracks,  strik- 
ing and  destroying  said  roller.  The  answer  of 
the  defendant  denied  any  negligence  on  its  parC 
or  of  its  officers  and  agents  and  alleged  that  th« 
damage  to  the  steam  roller  of  the  plaintiff  was 
caused  by  the  negligence  of  the  plaintiff,  its 
agents  and  servants.     John  N.  Carlisle,  of  Al* 
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bany,  for  appellant.  Lewis  XL  Carr,  of  Albany, 
for  reapotident. 

PER  CUBIAU.  'Judgment  affirmed,  with 
costs. 

CHASE,  COLLIN,  OUDDEBACK,  HOGAN, 

Mclaughlin,  crane,  and  Andrews, 

JJ.,  cmicor. 


In  re  JUDGE'S  ESTATE.  (Oonrt  of  Appeals 
of  New  York.  June  3,  1919.)  Appeal  by  per- 
mission, from  an  order  of  the  Appellate  Divi- 
sion of  the  Snpreme  Court  in  the  Fourth  Judi- 
cial Department  a84  App.  Div.  962,  170  N.  T. 
Supp.  1090),  entered  June  6,  1918,  which  af- 
firmed a  decree  of  the  'Oswego  County  Surro- 
gate's Court  adjudging  the  second  clause  of  the 
will  of  Patrick  Judge,  deceased,  to  be  void. 
The  clause  in  question  was  as  follows:  "To 
my  wife,  Elizabeth  Jodge,  I  give,  bequeath  and 
devise  her  inchoate  right  of  dower,  as  by  law 
provided,  and  in  personal  distrlbntion."  The 
surrogate  held  the  wording  "so  indefinite  and 
uncertain  that  extrinsic  evidence  should'  not  be 
considered  in  attempting  a  construction  of  the 
clause  in  question."  John  L.  Moumighan  and 
Avery  S.  Wright,  both  of  Oswego,  for  appel- 
lant. J.  T.  McCaffrey,  Edwin  J.  Mizen,  D.  P. 
Morehouse,  Jr.,  Charles  N.  Bulger  and  Joseph 
H.  Gill,  all  of  Oswego,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs 
to  each  set  of  parties  appearing  on  argument 
hereon  by  separate  counsel,  costs  of  special 
guardian  payable  out  of  estate. 

HISCOCK,  O.  J.,  and  COLLIN,  CUDDE- 
BACK,  OARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concnr. 


KAISER  et  aL,  Appellants,  v.  PABKE^  et 
•L,  Respondents.  (Court  of  Appeals  of  New 
York.  April  8,  1919.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (178 
App.  Div.  894,  164  N.  Y.  Supp.  1098),  entered 
May  24,  1917,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term 
and  directing  judgment  in  favor  of  defendants 
upon  the  counterclaim  set  up  in  the  answer. 
The  action  was  brought  to  reform  certain  ex- 
ecutory contracts  for  the  purchase  of  real  es- 
tate to  conform  to  the  alleged  actual  agreements 
made  between  the  parties.  The  counterclaim 
demanded  specific  performance  of  the  contracts. 
The  reply  set  up  as  separate  defenses:  (1)  That 
the  written  agreements  on  which  the  counter- 
claim was  based  were  not  the  actual  agreements, 
but  that  the  actual  agreements,  stating  their 
terms,  were  made  by  the  parties  prior  to  the  al- 
leged written  agreements,  and  that  in  reducing 
the  agreements  to  writing,  the  scrivener  of  the 
defendants,  by  mistake  or  inadvertence,  failed 
to  correctly  set  out  the  terms  of  the  agreements 
as  actually  made.  (2)  That  the  defendants 
could  not  convey  a  good  title  to  the  lots  in  ques- 
tion, free  from  all  incumbrances  other  than  those 
excepted  in  the  alleged  agreements,  for  the  rea- 
son that  the  premises  are  burdened  with  tel- 
ephone poles,  telegraph  poles  and  trolley  poles 
with  their  usual  wires  and  connections,  erected 
upon  the  highways  adjacent  to  said  lota.  Ster- 
ling St.  John,  of  New  York  CSty,  for  appellants. 


John  Delahonty  and  Jcbii' 3.  Eirby,  both  of 
New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affivmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  MjsLAUGHUN,  and 
ANDREWS,  JJ.,  concnr. 


KINLEN,  Appellant,  v.  RUNYON  et  «1.,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
April  8,  1019.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (176  App.  Div. 
931,  162  N.  Y.  Supp.  1128),  entered  January 
17,  1917,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term.  The  com- 
plaint alleged  that  defendants'  predecessors, 
owners  of  the.  Communipaw  Coal  Company,  by 
which  plaintiff  was  employed,  promised  to  give 
him,  as  a  reward  for  past  services  and  an  in- 
ducement for  future  faithful  services,  a  certain 
number  of  shares  of  stock  of  said  company; 
that  plaintiff  performed  the  services  on  his  part; 
that  defendants,  on  succeeding  to  ownership  of 
said  corporation,  ratified  and  assumed  the  afore- 
said agreement ;  and  that  plaintiff  continued  to 
perform  his  share  of  the  agreement,  but  that  de- 
fendants have  refused  to  perform  theirs  or  to 
pay  him  accrued  dividends  on  the  shares  in  ques- 
tion. The  answer  was  a  general  denial  and  set 
up  separate  defenses  of  the  statute  of  frauds 
and  payment.  Augustus  Van  Wyck  and  Pierre 
M.  Brown,  both  of  New  York  City,  for  appel- 
lant. Abram  J.  Rose,  Alfred  C.  PettS,  and 
Philip  M.  Brett,  all  of  New  York  City,  for  re- 
sp(Hidents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  POUND,  CRANE,  and  ANDREWS, 
JJ.,  concur.    CARDOZO,  J.,  not  voting. 


KLING,  AppeUant,  ▼.  TOBIAS,  Respondent. 
(Court  of  Appeals  of  New  York.  May  20,  1019.) 
Appeal  from  a  judgment  entered  February  6, 
1917,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (176  App.  Div.  947,  162  N,  Y. 
Supp.  1126),  reversing  a  judgment  in  favor  of 
plaintiff  entered'  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  The  complaint  al- 
leged the  incorporation  of  the  Corning  News 
Company,  under  the  laws  of  the  state  of  New 
York,  on  or  abon^  July  30, 1006 ;  that  the  plain- 
tiff became  a  stockholder  owning  25  shores  of 
stock,  on  or  about  February  28,  1007;  that 
the  defendant  since  prior  to  May  9,  1018,  Jiad 
been  the  treasurer  and  chief  financial  officer  of 
the  said  corporation ;  and  that  on  May  10,  1913, 
at  Coming,  N.  Y.,  the  plaintiff  made  a  written 
request  to  the  defendant  for. a  statement  of  its 
affairs,  pursuant  to  section  69  of  the  Stock  Cor- 
poration Law  (Consol.  Laws,  c.  59).  It  is  fur- 
ther alleged  that  the  defendant  refused  and  neg- 
lected to  comply  with  the  said  request  and  that 
by  reason  thereof  forfeited  to  the  plaintiff  $8,- 
490,  and  judgment  was  demanded  for  that 
amount,  with  costs.  The  Appellate  Division 
held:  "(1)  There  is  a  failure  of  proof  that  the 
person  served  with  notice  under  the  Business 
Corporation  Law  (ConsoL  Laws,  c  4)  was  the 
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treasurer  or  financial  officer  of  the  corporation 
at  the  time  of  eervice  of  the  notice.  (2)  The 
proof  shows  that  the  plaintiff  was  not  a  stock- 
holder in  the  corporation.  See  Hapgoods  v. 
Lusch,  123  App.  Div.  23, 107  N.  T.  Supp.  331." 
James  O.  Sebring,  ol  Coming,  for  appellant. 
Thomas  F.  Rogers,  of  CSoming,  for  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CHASE,  COLLIN,  CUDDEBACK,  HOGAN, 
McLAtGHLIN,  CRANE,  and  ANDREWS, 
33.,  concur. 


KLDMPP,  Respondent,  v.  NEW  YORK 
CENT.  R.  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  May  20,  1919.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (179  App.  Div.  279,  166  N.  T.  Supp.  333), 
entered  July  13,  1917,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149,  36  Stat  65 
[U.  S.  Comp.  St.  IS  8657-8665])  to  recover  for 
personal  injuries  alleged  to  have  been  sustained 
by  plaintiff  through  the  negligence  of  defendant, 
his  employer.  The  complaint  alleged  that  the 
plaintiff  was  engaged  in  Interstate  commerce; 
that  it  was  necessary  for  the  train  upon  which 
the  plaintiS  was  a  brakeman  to  pick  up  a  car 
npon  the  side  track  near  the  village  of  Angola; 
that  the  plaintiff  assisted  in  this  movement,  and 
the  engine  was  cut  off  from  the  main  portion 
of  the  train,  and  the  said  car,  together  with 
several  others,  which  were  on  the  side  track, 
were  taken  out  to  the  main  track  for  the  pur- 
pose of  making  a  flying  switch  of  the  said  car; 
that  plaintiff  turned  the  switch  for  this  move- 
ment, and  that  the  said  car  was  sent  with  con- 
siderable force  against  the  main  portion  of  the 
train  which  was  standing  on  one  of  the  main 
tracks;  that  the  said  car  which  collided  with 
the  main  portion  of  the  train  did  not  couple 
automatically  by  impact,  but  started  .backward 
in  the  direction  from  which  it  was  sent,  and 
toward  the  engine  and  other  cars  which  at  that 
time  were  going  In  on  the  side  track ;  that  the 
plaintiff,  when  be  observed  that  said  car  was 
.  backing  down  and  having  knowledge  that  the 
lives  of  the  crew  on  said  engine  were  in  danger, 
gave  a  stop  signal  to  the  engineer  whose  engine 
and  cars  were  headed  toward  the  side  track,  and 
that  immediately  thereafter  Ills  foot  became 
caught  between  the  guard  rail  and  one  of  the 
rails  of  the  track,  and  that  while  in  that  posi- 
tion and  while  struggling  to  loosen  himself,  he 
continued  his  efforts  to  warn  the  engineer,  but 
that  said  engine  and  cars  were  backed  down  on 
him  and  over  him,  causing  the  injuries  com- 
plained of.  The  defense  was  contributory  neg- 
ligence and  assumption  of  risk.  B.  W.  Hunt- 
ington, of  Buffalo,  for  appellant.  Hamilton 
-Ward,  of  Buffalo,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


KOLB  v.  BRUMMER  et  aL  (Court  of  Ap- 
peals of  New  York.  March  18.  1019.)  Appeal 
from  aa  order  of  the  Appellate  Division  of  the 


Supreme  Court  in  the  Third  Judicial  Depart- 
ment  (185  App.  Div.  835,  173  N.  Y.  Supp.  72), 
entered  November  14,  1918,  reversing,  as  to  the 
respondent  New  Amsterdam  Casualty  (Company 
an  award  made  under  the  Workmen's  Com- 
pensation Law  (ConsoL  Laws,  c  67).  On  Au- 
gust 31,  1916,  a  policy  of  workmen's  compensa- 
tion insurance  was  issued  to  Richard  Brummer 
by  the  New  Amsterdam  Casualty  Company,  ex- 
piring August  31,  1917.  On  June  28,  1917, 
Richard  Brummer  died,  leaving  all  his  property 
to  his  wife,  Meta  Brummer,  who  continued  his 
business  in  her  own  name  without  probating  the 
will.  The  policy  of  insurance  was  transferred 
by  indorsement  thereon  to  Meta  Brummer  on 
August  22,  1917.  On  the  day  priw  to  such 
transfer  the  claimant  sustained  the  injuries  for 
which  the  award  was  made  while  in  the  em- 
ploy of  Meta  Brummer.  The  Appellate  Division 
held  that  the  policy  was  not  in  force  at  the 
time  of  the  accident.  Charles  D.  Newton,  Atty. 
Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel),  for 
appellant.  Frederick  Mellor,  of  New  York  City, 
for  respondent 

PER  CURIAM.  Order  affirmed,  with  oosta 
against  Industrial  Ciommission. 

HISCOCK,  0.  J.,  and  CHASE,  COLLIN,  and 

Mclaughlin,  jj.,  concnr.   hogan,  cud- 

DEBACK,  and  CRANE,  JJ.,  dissent 


KRAWCZYK  V.  MacNAMARA  et  aL,  Ap- 
pellants. (C!ourt  of  Appeals  of  New '  York. 
March  11,  1919.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (173  N.  Y.  Supp. 
912),  entered  January  29,  1919,  affirming  an 
award  of  the  State  Industrial  Commission  mads 
under  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67).  Michael  Krawczyk  was  a 
street  sweeper  by  occupation  and  employed  by 
James  MaiJfamara,  who  cleaned  the  streets  of 
Dunkirk  under  contract  Just  prior  to  the  ac- 
cident Krawczyk  had  swept  Park  avenue  to  the 
eastern  end  of  the  pavement  on  that  street  At 
the  eastern  end  of  Park  avenue  and  running 
across  it,  is  a  railroad  switch,  the  ends  of  the 
ties  of  this  switch  being  within  two  feet  of  the 
end  of  the  pavement  This  switch  is  usually 
occupied  by  a  string  of  box  cars  and  it  was 
so  occupied  at  the  time  of  the  accident  It  is 
stipulated  that  the  decedent  stepped  between 
two  of  the  box  cars,  presumably  to  urinate. 
At  that  moment  the  cars  were  bumped  only 
enough  to  move  them  about  five  feet  but  enough 
to  injure  Krawczyk  so  seriously  that  he  died 
from  the  effect  of  the  injuries  that  same  day. 
The  appellants  contended  that  the  accident  did 
not  arise  out  of  the  employment  E.  C.  Sher- 
wood, William  B.  Davis,  and  Amos  H.  Stephens, 
all  of  New  York  City,  for  appellants.  J.  L. 
Hurlbert,  of  Dunkirk,  for  respondent  Krawczyk. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  . 
Albany,  of  counsel),  for  respondent  State  In- 
dustrial Commission. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN. 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


KRUG,  Appellant  v.  BLISS,  Respondent 
(Court  of  Appeals  of  New  York.  April  15, 
1919.)      Motion  to  dismiss  an  appeal  from   a 
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Judgment  of  Qie  Appellate  Divirion  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(171  App.  Div.  976,  160  N.  Y.  Supp.  1136), 
entered  December  22,  1915,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dis- 
misea}  of  the  complaint  by  the  court  at  a  Trial 
Term  without  a  jury.  The  motion  was  made 
upon  the  ground  that  certain  findings  of  fact  and 
conclusioiui  ot  law  had  been  omitted  from  the 
record  on  appeal.  Walter  N.  Reuwick,  of  Cuba, 
for  the  motion.  James  O.  Sebring,  of  Coming, 
>  opposed. 

PER  CURIAM.  MoUon  denied,  with  $10 
costs,  but  without  prejudice  to  the  right  to  re- 
new the  same  on  papers  which  shall  include 
copies  of  the  findings  of  fact  and  conclusions 
of  law  said  to  have  been  omitted  from  cases  serv- 
ed on  appeal  and  a  copy  of  the  Appellate  Divi- 
sion order  said  to  have  been  made  requiring 
such  findings  and  conclasions  to  be  incorporated 
in  the  case  on  appeaL 


KRUO,  Appellant,  v.  BLISS,  ReqMmdent 
(Court  of  Appeals  of  New  York.  May  2,  1919.) 
Motion  to  dismiss  an  appeal  from  a  judgment  ot 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (17i  App.  Div. 
976,  160  N.  Y.  Supp.  1136),  entered  December 
22,  1916,  affirming  a  judgment  in  favor  of  de- 
fendant entered  npon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without 
a  jury.  See  226  N.  Y.  — ,  123  N.  B.  874.  The 
motion  was  made  upon  the  ground  that  the  ap- 
peal books  served  upon  respondent  did  not  con- 
tain a  true  record  of  the  proceedings  in  the 
courts  below.  Walter  N.  Renwick,  of  Cuba, 
for  the  motion. 

PER  CURIAM.  Motion  denied,  without 
costs. 


LANDES,  Respondent,  v.  LANDES,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
8,  1919.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Divirion  of  the  Supreme  Court  in  the 
First  Judicial  Department  (178  App.  Div.  917, 
166  N.  Y.  Snpp.  1096),  entered  May  81,  1917, 
affirming  a  judgment  in  favor  pf  plaintiff  al- 
tered ui>on  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  for  a  separation. 
Defendant  contended  that  the  complaint  was 
based  upon  insufficient  and  frivolous  grounds; 
that  the  findings  of  fact  were  insufficient  to  sus- 
tain tiie  judgment;  that  the  action  could  not 
be  maintained  by  reason  of  an  existing  separa- 
tion agreement  between  the  parties,  and  that 
the  award  of  alimony  was  excessive.  Louis  J. 
Vorhaus  and  Charles  Ooldzier,  both  of  New 
York  City,  for  appellant  Max  D.  Stener,  of 
New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE.  HOGAN, 
OARDOZO,  POUND,  McLADGHLIN,  and 
ANDREWS,  JJ.,  concur. 


LATRONICA  v,  SOUTHERN  BOULE- 
VARD R.  CO.  et  al.  (Court  of  Appeals  of 
New  York.  April  8,  1019.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 


(179  App.  Div.  891,  165  N.  T.  Supp.  1095), 
entered  July  0,  1917,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  personal  Injuries  alleged  to 
have  been  sustained  by  plaintiff  through  the 
negligence  of  defendants.  The  defendant  Rich- 
ard Carvel  Company  was  engaged  in  construct- 
ing part  of  a  subway  through  and  along  South- 
em  boulevard  in  New  York  City  for  some  dis- 
tance north  and  south  of  141st  street  under  a 
contract  between  it  and  the  dty  of  New  York. 
The  street  was  torn  up  and  a  temporary  pave- 
ment laid.  Plaintiff  was  driving  a  wagon  and 
while  turning  from  Southern  boulevard  east 
into  14l8t  street,  the  right  wheel  of  his  cart, 
which  was  on  the  outside  of  the  westerly  rail 
of  the  south-bound  track  of  the  Southern. Boule- 
vard Railroad  Company,  went  into  a  depression 
on  the  outside  of  the  rail,  slid  along  about  three 
or  four  feet,  hit  some  place,  and  the  plaintiff 
fell  off,  sustaining  the  injuries  for  which  this 
suit  was  brought  Abram  I.  Elkus,  Carlisle  J. 
Gleason,  and  Frank  L.  Weil,  all  of  New  York 
City,  for  appellant  Louis  B.  Brodsky  and 
Louis  G.  Hamburger,  both  of  New  York  (Sty, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.' 

HISCOCK,  C.  J.,  and  HOGAN,  CARDOZO, 
POUND,  and  ANDREWS,  JJ.,  concur. 
CHASE  and  MCLAUGHLIN,  JJ.,  dissent        i 


LAURINO,  Respondent  v.  DONOVAN  et  aL, 

Appellants.  (<3ourt  of  Appeals  of  New  York. 
June  3,  1919.)  Appeal,  by  permission,  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (186 
App.  Div.  887,  173  N.  Y.  Supp.  619)  entered 
January  15,  1919,  unanimously  affirming  an 
award  of  the  State  Industrial  Cominission  made 
under  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67).  The  claimant  and  one  Wil- 
liam Earl  were  employed  as  chauffeurs  by  John 
E.  Donovan.  They  had  been  that  afternoon 
directed  by  him  to  clean  up  the  garage  and 
cars.  The  premises  of  the  employer  consisted 
of  a  garage,  dock,  stable,  blacksmith  shop  and 
machine  shop.  Laurino  and  other  employes 
of  Donovan  had  been  hauling  coal  to  the  dock 
that  forenoon.  There  was  a  pile  of  coal  on  the 
dock,  about  200  feet  from  the  garage.  Earl 
found  an  explosive  cap  with  a  copper  wire  at- 
tachment in  the  pile  of  coal.  He  brought  it 
into  the  garage  and  was  attempting  to  remove 
the  wire  from  the  cap,  when  it  exploded  and 
struck  Laurino,  who  was  passing  in  the  per- 
formance of  his  work,  in  the  right  eye,  destroy- 
ing the  sight.  Appellants  contended  that  the 
injury  did  not  arise  out  of  the  employment  E. 
C  Sherwood,  William  B.  Davis,  and  Amos  H. 
Stephens,  all  of  New  York  City,  for  appellants.' 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of 
Albany,  of  counsel),  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

COLLIN,  CUDDEBACK,  CARDOZO. 
POUND,  and  CRANE,  JJ.,  concur.  HIS- 
COCK, C.  J.,  and  ANDREWS,  J.,  dissoit 


LAZENBY  V.  INTERNATIONAL  COTTON 
MILLS  CORPORATION  et  al.  (Ciourt  of  Ap- 
peals of  New  York.     April  29,  1919.)     Cross- 
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appeals  from  a  Judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judicial 
Department  (174  App.  Div,  906,  160  N.  X 
Supp.  1)  entered  November  28,  1916,  modify- 
ing, and  affirming  as  modified,  a  judgment  in 
favor  of  defendants  entered  upon  the  report  of 
a  referee.  The  action  was  brought  to  set  aside 
the  voluntary  dissolution  of  the  New  York  com- 
pany, which  was  consummated  under  the  pro- 
visions of  section  221  of  the  General  Corpora- 
tion I^w  (Consol.  Laws,  c.  23),  of  the  state  of 
New  York;  declare  void  and  set  aside  a  sale 
of  the  assets  of  the  New  York  company  made  by 
the  directors  of  that  company,  acting  as  trus- 
tees in  liquidation  thereof  to  the  International 
Cotton  Mills,  a  Massachusetts  coi'porBtion ; 
enjoin  and  direct  a  retransfer  to  the  New  York 
company  of  the  assets  and  cash  sold  and  trans- 
ferred to  the  Massachusetts  corporation  by  the 
directors  of  the  New  York  company;  require 
the  Massachusetts  corporation  and  the  individ- 
ual defendants  to  account  for  the  property  and 
assets  of  the  New  York  company  which  were 
so  transferred ;  enjoin  and  restrain  the  defend- 
ants from  selling,  disposing  of,  incumbering  or 
in  any  way  interfering  with  or  exercising  any 
ownership  over  the  property  so  transferred  or 
the  proceeds  or  increases  thereof.  The  .com- 
plaint was  dismissed  npon  the  merits,  provided 
that  the  defendants  tender  to  the  plaintiff  and 
to  the  Intervening  plaintiffs,  except  AUein  W. 
Bates,  a  total  of  1,613.46  shares  of  common 
stock  of  the  defendant  International  Cotton 
Mills  of  Massachusetts.  The  Appellate  Divi- 
sion modified  the  judgment  by  providing  that 
plaintiffs  should  have  an  option,  if  th^  so  de- 
sired, to  tak»  in  cash  the  value  of  their  stock  in 
the  International  Cotton  Mills  Corporation  of 
New  York  at  the  time  of  the  reorganization,  in- 
stead of  the  stock  directed  in  the  judgment  to 
be  tendered  to  them.  In  case  the  plaintiffs,  or 
any  of  them,  elected  to  take  such  value  t^e  same 
was  to  be  determined  by  an  appraisal  under  sec- 
tion 17  of  the  Stock  Corporation  Law  (Consol. 
Laws,  c.  59).  William  H.  Page,  of  New  York 
City,  William  L.  Marbury,  of  Baltimore,  Md., 
and  Powell  C.  Groncr,  of  New  York  City,  for 
interveners.  Irwin  Untermeyer,  of  New  York 
City,  for  defendants. 

PER  CURIAM.  Judgment  affirmed,  without 
eosta 

CHASE,  COLLIN,  CUDDEBACK.  HOGAN, 
•nd  CRANE,  JJ.,  concur.  HISCOCK,  O.  J., 
absent    McLAUGHLIN,  J.,  not  sitting. 


In  re  LEOPOLD.  (Court  of  Appeals  of  New 
York.  Jane  3,  1919.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (186  App.  Div. 
872,  175  N.  Y.  Supp.  188),  entered  March  28, 
1919,  which  modified,  and  affirmed  as  modified, 
an  order  of  Special  Term,  in  summary  proceed- 
ings, directing  an  attorney  to  pay  over  certain 
moneys  collected  in  an  action.  John  C.  Wait, 
of  New  York  City,  for  appellant  Abraham 
Wielar,  of  New  York  City,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  0.  J.,  and  COLLINS,  CUDDE- 
BACK, CARDOZO,  POUND,  CRANE,  and 
ANDRKWS,  JJ.,  concur. 


LEWIS,  Appellant,  v.  MOSES  et  al,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
May  20,  1919.)  Appeal,  by  permission,  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(179  App.  Div.  058,  166  N.  Y.  Supp.  774),  en- 
tered .Inly  24,  1917,  unanimously  affirming  a 
judgment  in  favor  of  defendants  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term.  The  plaintiff  and  the  original 
defendants,  Adrianee,  Green  and  Lynch,  were,  on 
and  prior  to  July  3,  1915,  stockholders  of  the 
Savage  Arms  Company,  a  corporation  manufac- 
turing firearms  and  ammunition  at  its  plant  near 
Utica,  N.  Y.  The  plaintiff  owned  82  shares. 
Prior  to  1915  the  market  value  of  the  stock  was 
about  $100  a  share.  On  or  about  that  date, 
July  3,  1915,  the  plaintiff,  with  others,  author- 
ized said  Adrianee,  Green  and  Lynch  to  sell 
his  said  stock,  by  executing  a  certain  vrritten 
agreement.  The  complaint  alleged  that  there- 
after the  defendants  sold  stock,  including  that 
of  the  plaintiff,  for  the  sum  oiF  $5,3(X),0OO,  but 
only  distributed  among  the  owners  of  the  stock 
$3,560,000,  keeping  $1,760,^000  for  themselves. 
Plaintiff  brought  this  action  to  recover  his  pro- 
portionate share  of  the  latter  sum.  Defendants 
contended  that  the  stock  was  sold  for  the  sum 
of  $3,660,000  and  that  the  sum  in  suit  was 
paid  to  them  individually  for  entering  into  a 
contract  to  refrain  from  competition  with  the 
purchasers.  See,  also,  123  N.  E.  876.  W.  A. 
Matteson,  of  Utica,  for  appellant  James  F. 
Hubbell  and  Emerson  M.  Willis,  both  of  Utica, 
for  respondents. 

PER  CURIAM.  Judgment  afSrmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


LEWIS,  Appellant  t.  MOSES  et  aL,  Re- 
spondents. (Court  of  Appeals  of  New  York, 
May  20,  1919.)  Appeal,  by  permission,  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(179  App.  Div.  958,  166  N.  Y.  Supp.  774),  en- 
tered July  24,  1917,  unanimously  affirming  a 
judgment  in  favor  of  defendants  entered  upon 
a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term.  The  action  was  brought 
to  determine  the  plaintiffs  interest  in  1,794 
shares  of  stock  in  the  Savage  Arms  Company 
and  to  compel  defendants  Adrianee,  Green, 
Lyndi  and  Symonds  to  account  for  and  pay 
over  to  plaintiff  the  sum  of  $31,383,  balance  al- 
leged to  be  due  and  owing  from  the  sale  of  said 
stock.  See,  also,  123  N.  B.  876.  W.  A.  Matte- 
son,  of  Utica,  for  appellant  James  F.  Hub- 
bell  and  Emerson  M.  Willis,  both  of  Utica,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  CRANK,  and 
ANDREWS,  JJ.,  concur. 


LYNCH  et  aL,  Respondents,  v.  ORIENT  INS. 
CO.,  Appellant  et  al.  (Court  of  Appeals  of 
New  York.  April  8,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
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preme  Gonrt  In  tiie  Foorth  Judicial  Depart- 
ment (178  App.  Div.  953, 165  N.  Y.  Supp.  1097), 
entered  May  25,  1917,  affirming  a  judgment  in 
favor  of  plaintiffs  and  defendant,  respondent, 
enfbred  upon  a  verdict  in  an  action  to  recover 
upon  a  policy  of  fire  insurance.  The  complaint 
alleged  that  the  loss  exceeded  the  amount  of 
insurance;  that  two  of  the  appraisers  were  in- 
competent and  not  disinterested ;  that  plaintiffs 
had  protested  against  any  further  proceeding 
being  taken  by  them  and  that  the  appraisal  had 
thereupon  been  abandoned.  The  answer  al- 
leged that  after  the  action  was  commenced  two 
of  the  three  appraisers  had  made  an  award  by 
which  the  loss  was  fixed  at  less  than  claimed 
In  the  complaint  Hiram  R.  Wood,  of  Roches- 
ter, for  appellant.  W.  Smltli  O'Brien,  of  Gen- 
eva, for  respondents. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and 
ANDREWS,  J  J.,  concur. 


LTNN,  Appellant,  v.  McCANN,  Respondent, 
et  aL  (Court  of  Appeals  of  New  York.  May 
2,  1919.)  Appeal  from  a  judgment  entered  July 
13,  1917,  upon  an  order  of  the  Appellate  Divi- 
■ion  of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (178  App.  Div.  305,  166  N. 
Y.  Supp.  274),  reversing  a  judgment,  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury  and  directing 
a  dismissal  of  the  complaint  as  to  the  defend- 
ant, respondent.  The  action  was  to  recover  for 
legal  services  alleged  to  have  been  rendered  in 
an  action  of  ejectment  brought  against  the  re- 
spondent's codefendants.  During  the  pendency 
of  the  action  said  codefendants  conveyed  their 
interest  In  the  property  in  suit  to  the  respond- 
ent The  plaintiff  successfully  defended  the  ac- 
tion and  seekj)  to  recover  for  his  services, 
against  defendant,  respondent,  on  the  theory 
of  an  Implied  promise.  The  Appellate  Division 
held  that  under  the  circumstaucea  she  could 
elect  to  join  In  defending  the  ejectment  action 
or  remain  passive  and  stand  on  her  deed  for 
indemnity,  and  where  she  chose  the  latter 
course  she  could  not  be  held  liable  for  the  ex- 
pense of  defending  the  action.  Joseph  Mc- 
Sweeney,  of  'Rochester,  for  appellant  C.  D. 
Kiehel,  of  Rochester,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  COTXIN, 
CUDDEBACK,  HOGAN,  McIiAUGHUN,  and 
CRANE,  JJ.,  concur. 


McEWBN  BROS.,  Respondent,  v.  BIL- 
UNGS,  Appellant,  et  al.  (Court  of  Appeals  of 
New  York.  April  8,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (171  App.  Div.  974,  166  N.  Y.  Supp. 
1132),  entered  December  10,  1915,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  The  complaint  alleged  that  the  plain- 
tiff was  a  domestic  corporation ;  that  in  or 
about  the  month  of  July,  1906,  the  defendants 
«nd  one  Frank  B.  Whitney  were  engaged  in 
operating  a  certain  oil  lease  in  the  town  of 


Wirt,  AUegany  county,  N.  T.,  on  premises 
known  as  the  David  Deyoe  and  EHlsha  Hyde 
farms,  as  copartners,  under  the  firm  name  and 
style  of  "the  Billings  Oil  (Company,"  and  en- 
gaged in  the  business  of  drilling  for  and  pro- 
ducing petroleum  oil  and  gas;  that  on  the  21st 
day  of  July,  1905,  the  plaintiff  sold  t»  the  de- 
fendants and  said  Whitney,  under  the  name  of 
the  Billings  Oil  Company,  at  Bolivar,  N.  Y., 
goods,  wares  and  merchandise  consisting  of  oil 
well  supplies  for  the  said  lease  on  the  Hyde  and 
Deyoe  farms  for  the  value  and  agreed  price  of 
$386.54,  for  which  they  promised  and  agreed  to 
pay,  but  that  no  part  thereof  had  been  paid 
though  due  and  owing  before  the  commence- 
ment of  the  action  and  that  defendants  were 
the  sole  survivors  of  the  Billings  Oil  Company. 
The  defendant  Billings  by  his  answer  admitted 
the  corporate  entity  of  the  plaintiff  but  denied 
each  and  every  other  allegation  of  the  com- 
plaint M.  B.  Jewell,  of  Clean,  for  appellant 
EVank  B.  Church,  of  Wellsville,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  COTililN. 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


McOIIili,  Appellant,  t.  McOILL.  Respond- 
ent. (Court  of  Appeals  of  New  York.  May 
20.  1919.)  Appeal  from  a  judgment  entered 
July  24,  1917,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (179  App.  Div.  843,  166 
N.  Y.  Supp.  397),  reversing  a  jndgment  in 
fdTor  of  plaintiff  entered  upon  a  dedaion  of  the 
court  on  trial  at  Special  Term  and  directing 
a  dismissal  of  the  complaint  Plaintiff  brought 
this  action  to  annul  his  marriage  with  de- 
fendant, alleging  that  the  same  was  procured 
by  force,  duress  and  fraud  exercised  and  per- 
petrated by  defendant  upon  plaintiff  whereby 
plaintiff  -mas  forced  and  induced  to  enter  into 
the  marriage  contract  with  defendant  Plain- 
tiff alleged  that  defendant  threatened  to  kill 
plaintiff  and  herself  unless  plaintiff  would  mar- 
ry her.  The  alleged  fraud' was  based  npon  the 
fact  that  at  the  time  of  such  marriage  de- 
fendant was  an  epileptic  and  that  she  con- 
cealed such  infirmity  from  plaintiff.  Defend- 
ant denied  the  exercise  of  any  force  and  de- 
nied any  fraud  upon  plaintiff.  William  F.  Can- 
ough,  of  Syracuse,  for  appellant.  Albert  C. 
Jordan,  of  Yonkers,  for  respondent 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CHASE,  COLLIN,  CUDDEBACK,  HOGAN, 
McLAUGHLIN,  CRANE,  and  ANDREWS,  JJ., 
concur. 


MAIRA  ▼.  FRIEDMAN  et  aL  (Court  of  Ap- 
peals of  New  York.  June  6,  1919.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (171  App.  Div.  887,  165  N.  Y.  Supp. 
1123),  entered  November  20,  1915,  affirming 
a  judgment  in  favor  of  plaintiffs,  and  defend- 
ants-respondents, entered-  upon  a  decision  of 
the  Monroe  County  Court  on  trial  without  a 
jury  in  an  action  to  foreclose  a  mechanic's 
lien.  The  defendant,  appellant  contended  that 
1  plaintiff   wrongfully   abandoned   and   failed   to 
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complete  tlie  work  be  had  contracted  to  per- 
form. William  MacFarlane,  of  Bochester,  for 
appellant.  George  E.  Warner,  of  Rochester, 
for  respondent  Maira.  Eugene  Rainee,  of 
Rochester,  for  respondents  Hartung  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs  to  *each  set  of  respondents  appearing  by 
separate  attorney. 

HISCOCK..  C.  J.,  and  COLLIN,  CUDDE- 
BACK.  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ..  concur. 


MARTIN,  Respondent,  ▼.  SECURITI  INS. 
CO.,  Appellant.  (Conrt  of  Appeals  of  New 
Tork.  April  29,  1919.)  Appeal  from  a  judg- 
mmt  of  the  Appellate  Division  of  the  Supreme 
Conrt  in  the  Fourth  Judicial  Department  (178 
App.  Div.  949,  165  N.  X.  Supp.  1098),  entered 
May  10,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  yerdict  in  an  ac- 
tion upon  a  policy  of  fire  insurance.  The  com- 
plaint alleged  the  issuance  of  the  policy  of  in- 
surance, the  occurrence  of  the  fire,  and  the 
'loss  of  property,  and  t^so  alleged  that  the 
defendant  waived  provisions  of  the  policy  hay- 
ing reference  to  the  insurance  of  a  building 
on  leased  land  and  of  personal  property  own- 
ed conditionally,  and  to  the  furnishing  of 
sworn  proofs  of  loss  within  60  days  after  the' 
occurrence  of  the  fire.  The  answer  of  the  de- 
fendant admitted  the  issuance  of  the  policy  of 
insurance  and  the  occnrrence  of  the  fire,  but 
denied  the  waiver  of  any  provision  of  the  pol- 
icy or  of  any  requirement  on  the  part  of  the 
plaintiff  and  set  up  as  an  affirmative  defense 
the  absence  of  compliance  with  the  provisions 
of  the  policy  in  the  respects,  above  mentioned 
and  also  the  giving  of  an  assignment  of  the 
proceeds  of  said  policy  by  the  pluintiff  to  the 
Clark  Music  Company  of  Syracuse,  N.  Y.,  a 
corporation  not  a  party  to  the  action.  Em- 
mett  E.  B.  McDonald,  of  Brooklyn,  for  appel- 
lant. Thomas  J.  McNamara,  of  Rome,,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOOAN, 
CARDOZO,  POUND,  McLAUOHLIN,  and  AN- 
DREWS, JJ.,  concur. 


MAT,  Respondent,  ▼.  HETTRICK  BROS. 
CO.,  Appellant  (Court  of  Appeals  of  New 
Tork.  March  21,  1919.)  Appeal,  by  permis- 
sion, from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (181  App.  Div.  8,  167  N.  T. 
Supp.  966),  entered  January  3,  1918,  affirming 
an  interlocutory  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  The  plaintiff  is  one  of  the 
officers  of  A.  B.  Kirschbaum  Company,  a  Penn- 
sylvania corporation,  with  its  principal  office 
In  Pennsylvania,  and  he  brought  this  action  in 
equity,  as  the  assignee  of  said  corporation,  to 
compel  the  defendant  to  account  for  certain 
profits  alleged  to  have  been  realized  as  the 
result  of  a  contract  for  the  sale  by  the  de- 
fendant to  certain  foreign  contractors  of  100,- 
000  tents.  The  action  was  brought  upon  the 
theory  that  between  the  plaintiff's  assignor  and 
the  defendant  there  existed  a  fiduciary  or  con- 
fidential relationship,  and  the  trial  conrt  has 


so  found.  Defendant  maintained  that  no  ancb 
relationship  of  trust  or  confidence,  either  a* 
joint  adventurers  or  as  principal  and  confiden- 
tial agent  existed  and  that,  therefore,  no  basi* 
for  an  accounting  in  equity  was  presented. 
The  following  questions  were  certified;  "(!> 
Was  there  any  joint  adventure  or  quasi  part- 
nership between  Kirschbaum  Company  and  de- 
fendant with  respect  to  the  transactions  re- 
ferred to  in  the  complaint  herein?  (2)  Was 
there  any  fiduciary  relationship  between 
Kirschbaum  Company  and  defendant  with  re- 
spect to  the  transactions  referred  to  in  the 
complaint  herein?  (3)  Was  the  plaintiff  en- 
titled to  an  interlocutory  judgment  for  an  ac- 
counting? Frederick  N.  Van  Zandt  and  Jos- 
eph A.  Burdeau,  both  of  New  Tork  City,  and 
Harrison  C.  Olore,  of  Brooklyn,  for  appellant. 
Benjamin  O.  Paskus  and  Alfred  L.  Rose,  both 
of  New  Tork  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  and  each  of  the  questions  certified  an- 
swered in  the  affirmative. 

HISCOCK  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOOAN,  McLAUOHLIN,  and 
CRANE,  JJ.,  concur. 


In  re  ME6RX7E.  (Court  of  Appeahi  of  New 
Tork.    June  3,  1919.) 

PER  CURIAM.  Motion  for  reargument  or 
to  amend  reinittitur  denied,  with  $10  costs  and 
necessary  printing  disbursements.  See  224  N. 
T.  284,  120  N.  B.  651. 


MIESTO,  Appellant,  v.  COMMERCIAL  UN- 
ION ASSUR.  CC  LIMITED,  OF  LONDON, 
ENGLAND,  Respondent  (Court  of  Appeals 
of  New  Tork.  April  22,  1919.)  Motion  to  dis- 
miss an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (182  App*.  Dir.  922,  16» 
N.  T.  Supp.  1104),  entered  February  21,  1918,. 
reversing  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  granting  a  new  trial. 
The  motion  was  made  upon  the  ground  of  fail- 
are  to  perfect  the  appeal.  Robert  C.  Pos- 
kanser,  of  Albany,  for  tiie  motion.  Harold  JL 
Phillips,  of  New  Tork  City,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  mo- 
tion, unless  within  10  days  appellant  makes, 
files  and  serves  copy  with  notice  of  filing  of 
undertaking  necessary  to  perfect  appeal,  in 
which  case  motion  is  denied,  without  costs. 


MILLBROOK  CO.  t.  GAMBIEB  et  al. 
(Court  of  Appeals  of  New  Tork.  May  20, 
1919.)  Cross-appeals  from  a  judgment  of  the 
Appellate  Division  of  the  ^Supreme  Court  ia 
the  First  Judicial  Department  (176  App. 
Div.  870,  163  N.  T.  Supp.  \02S),  entered  Blar 
16,  1917,  modifying,  and  affirming  as  modified, 
a  judgment  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term.  The  plaintiff, 
as  assignee  of  the  City  and  County  Contract 
Company,  a  New  Tork  corporation,  sues  in 
equity  to  rescind  on  the  ground  of  mistake  a 
contract  made  March  8,  1909,  between  the  de- 
fendant Gambler  and  others  as  vendors,  and 
contract  company  as  purchaser,  and  to  recover 
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upon  Bucb  rescission  th«f  mim  of  $4,000  paid 
by  contraet  company  to  Gambifr  as  a  first 
payment  under  said  contract.  The  contract 
■was  for  the  sale  of  a  parcel  of  real  estate 
which  defendant  Gambler  claimed  to  own.  De- 
fendant Strong  is  joined  as  a  defendant  in  the 
action  because  he  asserted  ownership  of  the 
property,  and  claimed  that  he  was  entitled 
to  the  said  snm  of  $4,000.  Defendant  Gambler 
counterclaimed  for  use  and  occupation  of  the 
premises.  The  trial  court  awarded  judgment 
rescinding  the  contract  and  directing  that  plain- 
tiff have  recovery  against  Gambler  for  the 
amount  demanded  in  the  complaint,  with  inter- 
est and  costs.  It  dismissed  Gambier's  counter- 
claim. The  Appellate  Division,  by  a  divided 
court,  modified  this  judgment  by  reducing  the 
amount  of  plaintifrs  recoveryi.  Ralph  Polk 
Buell  and  George  S.  Graham,  both  of  New 
York  City,  for  plaintiff  Millbrook  Co.  Emory 
R.  Buckner,  Clinton  Combes,  and  John  McG. 
Goodale,  "all  of  New  York  01^,  for  defendants. 

PER  CURIAM.  Judgment  affirmed,  without 
costs. 

CHASE,  COUilN,  CUDDEBACK,  HOGAN, 
Mclaughlin,  and  crane,  JJ^  concur. 
HIBCOCK,  0.  J^  absent. 


MILLBB,  Respondent,  ▼.  BARKER,  ROSE 
A  CLINTON  CO.,  Appellant.  (Conrt  of  Ap- 
peal* «f  New  York.  April  8,  1919.)  Appeal 
from  a  judgment  of  the  Appellate  DiTision  of 
the  Supreme  Conrt  in  the  Third  Judicial'  De- 
partment (179  App.  Div.  948,  165  N.  Y.  Supp. 
1096),  entered  July  13,  1917,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  plain- 
tiff through  the'  negligence  of  defendant.  The 
action  was  brought  to  recover  for  injuries 
claimed  to  have  been  anatained  .by  the  plain- 
tiff on  account  of  the  negligence  of  the  de- 
fendant. The  complaint  alleged  that  on  Sep- 
tember 25,  1913,  plaintiff,  a  contractor  and 
builder,  went  to  defendant's  store  in  the  dty 
of  Elmira,  to  purchase  building  materials  and 
was  there  given  a  written  order  for  these  goods 
and  directed  to  go  to  the  defendant's  store- 
house to  obtain  them;  that  plaintiff  went  to 
said  storehouse,  entered  through  an  op^n  door, 
and  while  in  the  building  as  a  customer,  and 
in  the  exercise  of  due  care,  fell  into  an  on- 
guarded  elevator  shaft  and  was  severely  and 
permanently  injured;  that  the-  automatic  gate 
for  protecting  this  elevator  shaft  was  ont  of 
repair  and  had  been  nailed  or  fastened  up  so 
that  it  would  not  close  when  the  elevator  was 
not  at  the  floor  level,  which  condition  had  long 
existed,  and  that  the  defendant  bad-  left  the 
shaft  wholly  unguarded  and  unprotected,  no 
Ught,  warning  or  other  means  of  protection 
being  provided.  The  defendant  denied  prac- 
tically all  of  the  complaint,  except  its  own 
incorporation  and  its  possession  of  the  build- 
ing and  that  the  plaintiff  was  injured  therein. 
H.  D.  Bailey,  of  Troy,  for  appellant  W.  W. 
Gregg,  of  Elmira,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCE,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  and  CRANE,  JJ., 
concnr.    McLAUOHLIN,  J.,  not  sittinc. 


MONROE  BREWING  CO.,  Respondent,  t. 
BARTELS,  Appellant.  (Court  of  Appeals  of 
New  York.  June  6,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Conrk  in  the  Fourth  Judicial'  Depart- 
ment (173  App.  Div.  917,  158  N.  Y.  Supp. 
1123),  entered  March  24,  1916,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict directed  by  the  court  The  complaint  con- 
tained two  causes  of  action:  (1)  To  recover 
a  balance  alleged  to  be  due  upon  a  promissory 
note;  (2)  to  recover  an  alleged  overpayment 
of  salary.  The  first  cause  of  action  was  ad- 
mitted by  the  answer.  The  second  cause  .of 
action  was  denied.  As  a  counterclaim,  and 
affirmative  cause  of  action,  the  defendant  al- 
leged his  employment  as  president  of  the  plain- 
tiff for  a  period  of  one  year  from  May  15,  1909, 
at  a  salary  of  $4,2(X>;  that  be  was  wrongfully 
discharged  on  February  11,  1910,  and  he  asked 
for  the  amount  of  his  salary  from  March  1, 
1910,  to  May  15,  1910,  less  $157.24  earned  by 
him  in  other  employment  and  less  the  amount 
conceded  to  be  due  on  the  promissory  note. 
At  the  opening  of  the  trial  the  plaintiff  with- 
drew its  second  cause  of  action,  and  the  first 
cause  of  action  being  admitted  the  trial  pro- 
ceeded npon  defendant's  counterclaim.  Edgar 
N.  Wilson,  of  Syracuse,  for  appellant.  Stew- 
art F.  Hancock,  of  Syracuse,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCB;  C.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  and  CRANE,  JJ„ 
concur.    ANDREWS,  J.,  not  sitting. 


MORSMAN  et  al..  Appellant*,  ▼.  BLACK  et 
a1.,  Respondents.  (Court  of  Appeals  of  New 
York.  May  20,  1919.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (177 
App.  Div.  961,  164  N.  Y  Supp.  1103),  entered 
April  4,  1917,  affirming  a  judgment  in  favor  of 
defendants  entered  npon  a  dismissal  of  the 
complaint  by  the  conrt  on  trial  at  Special  Term. 
The  action  was  in  equity  to  set  aside  a  deed 
conveying  certain  premises  to  the  defendants  . 
herein  upon  the  grounds  of  mental  incapacity 
of  the  grantor,  and  undue  influence  exerted 
by  the  defendants,  and  that  there  was  no  de- 
livery and  acceptance  of  the  deed  in  question. 
H.  B.  Butterfield,  of  Buffalo,  for  appellant*. 
Carlton  E.  Ladd,  of  Buffalo,  for  respondent*. 

PER    CURIAM.    Judgment    affirmed,     with 
costs. 

CHASE,  COLLIN,  CUDDEBACK,  HOGAN, 

Mclaughlin,  crane,  and  Andrews,  jj.. 

concur. 


MURRAY,  Appellant,  v.  NEW  YORK  TEL- 
EPHONE CO.,  Respondent  (Court  of  Ap- 
peals of  New  York.  'April  8,  1919.)  Appeal 
from  a  judgment  entered  March  3,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (170  App.  Div.  17,  156  N.  Y.  Supp.  151), 
reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decisioil  of  the  court  on  trial 
at  Special  Term,  and  directing  a  dismissal  of 
the  complaint.  The  action  was  in  equity,  to 
regulate  the  charge  to  be  made  by  the  de- 
fendant for  service  and  the  kind  of  service  to 
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be  famlsbed  to  Dlaiiitiff  orer  defendant's  tele- 
phone lines  in  the  city  of  Syracnae.  Plaintiff 
contended  that  by  the'  terms  of  the  franchise 
granted  to  defendant's  predecessor  it  was  re- 
stricted to  a  charge  of  $48  a  year  for  single 
party  "direct  line  business  service."  Walter 
W.  Magee  and  Stewart  F.  Hancock,  Corp. 
Counsel,  both  of  Syracuse  (Ray  B.  Smith  and 
WiUiam  JRubin,  both  of  Syracuse,  of  counsel), 
for  appellant.  William  Kottingbam,  of  Syra- 
cuse, and  Charles  T.  Russell  and  Robert  F. 
Janes,  both  of  New  Tork  City,  for  respondent. 

PER  CT7RIAM.  Judgment  affirmed,  with 
costs. 

CHASE.  HOGAN,  CARDOZO,  POTTND,  and 

Mclaughlin,  jj.,  concur,  hiscock,  o.  j., 

and  ANDREWS,  J.,  not  sitting. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  TORK 
▼.  ROTHSCHILD  et  al.  (Court  of  Appeals  of 
New  York.  Apnl  8,  19190  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(177  App.  Div.  883,  163  N.  Y.  Supp.  1124), 
entered  March  15,  1917,  modifying,  and  af- 
firming as  modified,  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of.  the  court 
on  trial  at  Special  Term  in  an  action  to  fore- 
close a  mortgage  upon  real  property.  The 
judgment  awarded  a  deficiency  judgment 
agaList  the  defendants,  appellants,  personally. 
Tke  appeal  was  from  ao  much  and  such  part 
of  said  judgment  as  directs  that  said  defend- 
ants pay  to  the  plaintiff  the  amount  of  any 
deficiency,  and  also  from  so  much  and  such 
part  of  said  judgment  as  specifies  and  directs 
the  manner  and  method  of  computing  such  defi- 
ciency, the  appellants  contending  that  there 
was  an  extension  by  the  mortgagee  of  the  time 
for  the  payment  of  the  mortgage  debt,  entered 
into  after  the  conveyance  by  the  mortgagor 
bondsman'  of  the  mortgaged  premises  and  with- 
out his  knowledge  or  consent  The  trial  court 
held  that  the  defendants,  appellants,  by  the 
original  agreement  in  the  bond  consented  in 
advance  to  whatever  extension  agreements 
might  thereafter  be  made  between  any  owner 
of  the  property  and  the  plaintiff.  Everett  B. 
Eeymann  and  Jacob  Schnebel,  both  of  New 
York  City,  for  appellants.  Frederick  L.  Allen 
and  Charles  L.  Griffin,  both  of  New  York  City, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and  AN- 
DREWS, JJ.,  concur. 


NATIONAL  SURETY  CO.  et  al.  ▼.  STAL- 
LO.  (Court  of  Appeals  of  New  York.  June  6, 
1919.)  Cross-appeals  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  IMrst  Judicial  Department  (171  App.  Div. 
206,  156  N.  Y.  Supp.  988),  entered  March  26, 
1917,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  at 
a  Trial  Term,  without  a  jury.  The  action  was 
to  recover  premiums  alleged  to  be  due  on  two 
surety  bonds.  The  trial  court  held  that  the 
provision  in  the  written  contracts. that  the  de- 
fendant should  continue  liable  for  premiums  on 
the  bonds, until  the  plaintiffs  should  be  fur- 


nished with  competent  written  legal -evidence 
of  their  discharge  from  liability,  was  not  in- 
tended to  apply  to  the  case  where  the  sureties 
procured  an  order,  on  their  own  initiative,  ter- 
minating their  farther  liability  thereunder,  re- 
gardless of  the  consent  or  wish  of  the  prin,- 
cipal;  and  that,  therefore,  the  plaintiffs  were 
entitled  to  recover  only  a  proportionate  share 
of  the  premium  payable  on  each  bond  for  the 
first  year,  covering  the  period  from  the  date 
of  execution  of  said  bond  to  the  date  of  the 
entry  of  the  order  relieving  the  plaintiffs  from 
further  liability  thereof.  Allen  Evarts  Foster 
and  Howard  Mansfield,  both  of  New  York  City, 
for  plaintiffs.  •  Charles  A.  Winter,  of  New  York 
City,  for  defendant 

PER  CURIAM.  Judgment  affirmed,  without 
costs. 

HISCOCK,  O.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUIW),  CRANE,  and 
ANDREWS,  JJ.,  concur. 


NICHOLS,  Respondent,  v.  WHARTON,  Inc., 
Appellant.  (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (179  App.  Div.  62, 
166  N.  Y.  Supp.  51),  entered  July  19,  1917,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  The  plaintiff,  the  assignee  of 
one  Edwin  Arden,  a  moving  picture  actor,' 
brought  this  action  for  damages  alleged  to  have 
been,  sustained  by  reason  of  a  breadi  of  an 
oral  contract  of  employment  claimed  to  hav« 
been  entered  into  by  Arden  and  thia  defend- 
ant It  was  a  theatrical  engagement,  and  pro- 
vided for  services  to  be  rendered  by  Arden  a« 
a  moving  picture  actor  in  a  production  to  be 
entitled  "Hazel  Kirke."  That  an  agreement 
was  entered  into  was  not  disputed,  but  there 
was  a  conflict  in  the  testimony  respecting  its 
terms.  The  plaintiff  claimed  that  Arden  was 
hired  for  a  definite  term  of  four  weeks  at  a 
weekly  salary  of  $750,  whereas  the  defendant 
maintained  that  Arden  was  hired  only  until  the 
picture  was  completed.  Edwin  M.  Simpson  and 
WiUiam  G.  Phlippeau,  both  of  New  York  City, 
for  appellant  Paul  N.  Turner,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CEANB,  JJ.,  concur. 


NIELD,  Appellant,  v.  JUPITER  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (176  App. 
Div.  732,  162  N.  Y.  Supp.  465),  entered  March 
1,  1917,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without  a 
jury  in  an  action  of  ejectment  The  premises 
in  question  were  conveyed  on  August  13,  1908, 
by  Emma  Willey  to  Jesse  J.  Nleld.  1^  the  deed 
was  this  clause:  "It  is  understood  and  agreed 
that  EUsha  L.  Nield  shall  be  the  trustee  of.  the 
premises  hereby  conveyed  to  Jesse  J.  Nield, 
and  that  the  same  shall  be  at  his  disposaJ  and 
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aiid«r  Us  control  during  Ua  lifetime,  nnleaa 
•ooner  aold  under  tlie  direction  of  the  laid 
Glisha  L.  Nield."  EUsha  L.  Nield  wu  the 
father  of  Jesse.  Jesse  knew  nothing  about  the 
transaction  at  the  time,  took  no  part  in  it  and 
paid  no  part  of  the  consideration.  The  deed 
was  delivered  to  the  father,  was  put  on  record 
by  him  and  he  took  immediate  possession  of  the 
premises  and  assumed  complete  control  over 
the  same.  About  two  months  afterwards,  Oc- 
tober 20,  1908,  Elisha,  as  trustee  of  Jesse,  con- 
veyed to  Zimrick,  and  Zimrick,  on  January  4, 
1910,  conveyed  to  defendant  Tillie  Jupiter. 
Ward  De  Silva,  of  Liberty,  for  appellant 
George  H.  Stnith,  of  Monticello,  Henry  Willis 
Smith,  of  New  York  City,  and  Eugene  H.  Bou- 
ton,  of  Livingston  Manor,  fon  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

msOOCE,  C.  J.,  and  CHASE,  HOOAN, 
CARDOZO,  POUND,  McLAUGHUN,  and  AN- 
DREWS, JJ.,  concur. 


NOBIiE,  Appellant,  t.  KENDAIjL,  Respond- 
ent, et  al.  (Conrt  of  Appeals  of  N«w  Xork. 
March  4.  1919.) 

PER  CURIAM.  Motion  to  amend  remittitur 
denied,  with  f  10  costs.  See  226  N.  T.  678,  122 
N.  B.  223. 


SOXSL,  Respondent,  t.  STANDARD  OIL 
CLOTH  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  May  20,  1019.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Conrt  in  the  Second  Judicial  Department 
a75  App.  DlT.  901,  160  N.  Y.  Supp.  1139),  en- 
tered October  14,-1916,  affirming  a  judgment  in 
favor  of  plaintifE  entered  upon  a  verdict  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
net^ence  of  the  defendant  his  employer.  The 
complaint  alleged  that  defendant  failed  to  com- 
ply with  the  provisions  of  the  Labor  Law  (Con- 
sol.  Laws,  C'  81)  with  respect  to  the  guarding 
of  shafting  and  that  by  reason  of  this  neglect 
he  sustained  the  injuries  complained  of.  The 
answer  alleged  that  the  shafting  in  question 
was  properly  guarded  and  that  the  Injury  was 
due  to  the  negligence  of  plaintiff  himself. 
X^ank  Yemer  Johnson  and  Amos  H.  Stephens, 
both  of  New  York  City,  for  appellant  John 
F.  Carew,  of  Brooklyn,  for  respondent, 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  OUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


PEOPLE,  Respondent,  ▼.  BOEHM,  Appel- 
lant. (Conrt  of  Appeals  of  New  York.  Jnne 
6,  1919.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Foyrth  Judicial  Department  (176  App.  Div. 
401,  163  N.  Y.  Supp.  22),  entered  January  16, 
1917,  which  affirmed  a  judgment  of  the  Onon- 
daga County  Court  revoking  the  suspension  of 
execution  of  a  sentence  of  imprisonment 
theretofore  rendered  against  the  defendant  and 
ordering  the  execution  of  said  judgment  Ray 
B.  Smith,  of  Syracuse,  for  appellant    John  H. 
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Walrath,  Diet  Atty.,  of  Syracuse  (James  3. 
Barrett,  of  Syracuse,  of  counsel),  for  the  Peo- 
ple. 

PER  CUiaiAM.     Judgment  affirmed. 

HISCOCK,  O.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,   JJ.,   concur. 


PEOBLB,  Resifondent,  t.  DAVIS,  Appellant 
(Court  of  Appeals  of  New  York.  March  18, 
1919.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Conrt  is  the 
Fourth  Judicial  Department  (1^  App.  Div. 
274,  171  N.  Y.  Supp.  157),  entered  May  18, 
1918,  which  affirmed  a  judgment  of  the  Onon- 
daga County  Court  rendered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  first  degree.  Henry  R.  Follett 
and  Daniel  T.  Scully,  both  of  Syracuse,  for  ap- 
pellant John  H.  Walrath,  of  Syracuse,  for 
the  People. 

PER  CURIAM.    Judgment  affirmed. 

mSCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


PEOPLE,  Appellant,  ▼.  DEINHARDT,  Re- 
spondent (C!onrt  of  Appeals  of  New  York. 
April  22,  1919.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (179  App.  Div.  228,  166  N.  Y.  Supp.  502), 
entered  July  31,  1917,  which  reversed  a  judg- 
ment rendered  at  a  Trial  Term  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  first  degree  and  directing  a  dis- 
missal of  the  indictment  It  was  stipulated 
that  the  appeal  be  dismissed.  Felix  Beif- 
scbneider,  Jr.,  of  Brooklyn,  for  the  motion. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed. 

PEOPLE,  Respondent,  v.  GLEEESMAN,  Ap- 
pellant, ((iourt  of  Appeals  of  New  York.  April 
22,  1919.)  Motion  to  dismiss  an  appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Conrt  in  the  First  Judicial  Department 
(178  App.  Div.  882,  164  N.  Y.  Supp.  224),  en- 
tered April  5,  1917,  which  affirmed  a  judgment 
of  the  Court  of  Special  Sessions  of  the  City 
of  New  York  convicting  the  defendant  of  the 
crime  of  unlawfully  possessing  an  indecent 
book.  The  motion  was  made  upon  the  ground 
of  failure  to  file  the  return.  Edward  Swann, 
Diet  Atty.,  of  New  York  City  (Felix  C.  Ben- 
venga,  of  New  York  City,  of  counsel),  for  the 
motion. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed. 


PEOPLE,  Appellant,  v.  JEFFREY,  Respond- 
ent (Conrt  of  Appeals  of  New  York.  April 
29,  1919.)  Appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (181  App.  Div.  966, 
167  N.  Y.  Supp.  1119),  entered  December  5, 
1917,  which  reversed  a  judgment  of  the  Jeffer- 
son County  Court  rendered  upon  a  verdict  con- 
victins  tbe  defendant  of  the  crime  of  (rand 
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larceny  ia  the  second  degree  and  granted  a  new 
trial  apon  tbe  ground  that  the  verdict  of  the 
jury  was  against  the  weight  of  evidence.  Je- 
rome B.  Cooper,  Dist.  Atty.,  of  Watertown,  for 
the  People.  3.  F.  La  Rue  and  Delos  M.  Cos- 
grove,  both  of  Watertown,  for  respondent. 

PER  CURIAM.     Appeal  dismissed. 

mSOOCk,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  and  McLAUGHLIN,  JJ., 
concnr.     ANDREWS,  J.,  not  voting. 


PEOPLE,  Respondent,  t.  KELLER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  May  2, 
1919.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment ase  App.  Div.  584,  174  N.  Y.  Supp.  301), 
entered  February  7,  1919,  which  affirmed  a 
judgment  of  the  Kings  County  Court  convicting 
the  defendant  of  tbe  crime  of  grand  larceny  in 
the  first  degree.  The  motion  was  made  upon 
the  grotmd  of  failure  to'  file  the  return.  Har- 
ry B.  Lewis,  Dist  Atty.,  of  Brooklyn  (Ralph 
E.  Hemstreet,  of  Brooklyn,  of  counsel),  for  the 
motion. 


PER  CURIAM. 

dismissed. 


Motion  granted,  and  appeal 


PEOPLE,  Respondent,  ▼.  POLSTEIN,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
tbe  First  Judicial  Department  (184  App.  Div. 
260,  171  N.  Y.  Supp.  501),  entered  July  11, 
1918,  which  affirmed  a  judgment  of  the  Bronx 
County  Court  rendered  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  manslaughter 
in  the  second  degree.  Leo  H.  Klugheri  and 
Abraham  Levy,  both  of  New  York  City,  for  ap- 
pellant Oands  Martin,  Dist.  Atty.,  of  New 
York  City  (Charles  B.  McLaughlin  and  Sey- 
mour Mork,  both  of  New  York  City,  of  counsel), 
for  the  People. 

PER  CURIAM.    Judgment  affirmed. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and  AN- 
DREWS, JJ.,  concur. 


PEOPLE,  Respondent,  v.  MALTBIE,  Cham- 
berlain of  City  of  New  York,  Appellant. 
(Court  of  Appeals  of  New  York.  April  29, 
1919.)  Appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  tbe  Supreme  Court 
in  the  Third  Judicial  Department  (184  App. 
Div.  743,  172  N.  Y.  Supp.  483),  entered  No- 
vember 26,  1918,  which  unanimously  affirmed 
an  order  of  Special  Term  granting  a  motion  for 
a  peremptory  writ  of  mandamus  to  compel  the 
chamberlain  of  tbe  city  of  New  York  "to  forth- 
with pay  over  and  transfer  to  the  treasurer  of 
the  state  of  New  York  any  and  all  sums  tff 
money  belonging  to  intestate  estates  paid  into 
court  pursuant  to  the  provisions  of  the  Revised 
Statutes  of  the  state  of  New  York,  part  2, 
chapter  6,  title  6,  article  first  and  successor 
statutes,  including  chapter  230  of  the  Laws 
of  1898,  which  sums  of  money  have  remained 
in  the  hands  of  the  city  chamberlain  of  the  city 
of  New  York  for  a  period  of  20  years,  after 
deducting  therefrom  his  legal  fees;    and  the 


■aid  chamberlain  of  the  city  of  New  York, 
on  making  such  payment  and  transfer,  shall 
furnish  to_  the  state  comptroller  and  to  the 
state  treasurer,  each,  a  certificate  under  hia 
hand  and  official  seal  showing  In  detail  for  each 
intestate  account  the  title,  the  ledger  and  reg- 
ister folio  and  page,  the  date  when  funds  were 
received  by  the  city  chamberlain  and  the 
amount  thereof,  for  whom  deducted  as  best 
known,  the  amount  of  fees  deducted,  and  the 
amount  transferred  to  the  state  treasurer." 
William  P.  Burr,  Corp.  Counsel,  of  New  York 
City  (Terence  Farley  and  William  A.  Walling, 
both  of  New  York  City,  of  counsel),  for  appel- 
lant Charles  D.  Newton,  Atty.  Gen.  (Cr  T. 
Dawes,  of  Albany,  of  counsel),  for  the  People. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  McLAUGHLIN,  and  AN- 
DREWS, JJ.,  concnr. 


PEOPLE,  Respondent,  t.  PELLEORINO, 
Appellant  (Court  of  Appeals  of  New  York. 
May  20,  191JB.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  tbe  Second  Judicial  Department  (183  App. 
Div.  940,  169  N.  Y.  Supp.  1107),  entered  April 
5,  1918,  which  affirmed  a  judgment  of  the 
Kings  County  Court  rendered  up(Hi  a  verdict 
convicting  tbe  defendant  of  the  crime  of  en- 
dangering life  by  maliciously  placing  explosive 
near  a  building  in  violation  of  section  1896  of 
the  Penal  Law  (Consol.  Laws,  c.  40).  Edward 
J.  Reitly,  of  Brooklyn,  for  appellant  Harry 
E.  Lewis,  Dist  Atty.,  of  Brooklyn  (Ralph  E. 
Hemstreet  and  Harry  G.  Anderson,  both  of 
Brooklyn,  of  counsel),  for  the  People. 

PER  CURIAM.     Judgment  affirmed. 

CHASE,  COLLIN,  CUDDEBACK,  HOGAN. 
McLAUGHLIN,  CRANE,  and  ANDREWS,  JJ, 
concur. 


PEOPLE,  Respondent,  ▼.  RANDOZZO,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
April  22,  1919.)  Motion  to  dismiss  an  appeal 
from  an  order  of  tiie  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (174  App.  Div.  858,  159  N.  Y.  Supp.  1134), 
entered  June  16,  1916,  which  affirmed  a  judg- 
ment of  the  Court  of  General  Sessions  of  the 
Peace  in  the  county  of  New  York,  rendered 
upon  a  verdict  convicting  the  defendant  of  the 
crime  of  kidnapping.  The  motion  was  made 
upon  the  ground  of  failure  to  file  tbe  return. 
Edward  Swann,  Diet  Atty.,  of  New  York  City 
(Charles  W.  Gould,  of  New  York  City,  of  coun- 
sel), for  the  motion. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed. 

PEOPLE,  Respondent,  r.  RODGERS,  Ap- 
pellant (Court  of  Appeals  of  New  York.  May 
20,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
tbe  First  Judicial  Department  (184  App.  Div. 
461,  171  N.  Y.  Supp.  461),  entered  July  13i 
1918,  which  affirmed  a  judgment  of  the  court 
at  an  Extjraordinary  Trial  Term  for  the  coun- 
ty of  New  York  rendered  upon  a  verdict  con- 
victing defendant  of  the  crkae  of  attempt  to 
commit  robbery  in  the  first  degree  as  a  second 
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offenae.  W.  Bonrke  Ooekran,  of  New  Tork 
City,  for  appellant.  Bd-ward  Swann,  Dist. 
Atty.,  of  New  York  City  (Robert  S.  Johnstone, 
Bobert  D.  ^etty,  and  Felix  C.  Benrenga,  all 
.  of  New  Tork  0it7,  of  counsel),  for  the  People. 

PER  CURIAM.     Judgment  affirmed. 

CHASE,  COLUN,  CtJDDBBACK,  CRANE, 
and   ANDREWS,  JJ.,  concur.     HOGAN  and 

McLaughlin,  jj.,  dissent. 


PEOPLE,  Respondent,  v.  TRIBBLHORN, 
Appellant.  (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (171  App.  Div. 
962,  166  N.  Y.  Supp.  1138),  entered  January  3, 
1916,  which  affirmed  a  judgment  of  the  Court 
of  Spedal  Sessions  of  the  city  of  New  York 
convicting  the  defendant  of  the  crime  of  keep- 
ing a  disorderly  house  in  violation  of  section 
1146  of  the  Penal  Law  (Consol.  Laws,  c.  40). 
See,  also,  118  N.  B.  1073.  William  S.  Gor- 
don and  Julian  T.  Abeles,  both  of  ^New  York 
City,  for  appellant  Edward  Swann,  Diet 
Atty.,  of  New  York  City  (Don  Carlos  Buell, 
of  New  York  City,  of  counsel),  for  the  People. 

PER  CURIAM.    Judgment  affirmed. 

CHASE,  HOGAN,  CABDOZO,  POTOID,  MC- 
LAUGHLIN, and  ANDREWS,  JJ.,  concur. 
mSOOCE,  a  J.,  not  sitting. 


PEOPLE,  Respondent,  v.  VOLLEBO,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
8,  1910.)  Appeal  from  a  judgment  of  the  Su- 
preme Court  rendered  April  1,  1918,  at  a  Trial 
Term  for  the  county  of  Kings,  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree.  James  W.  Osborne 
and  Edwin  W.  Willcoz,  both  of  New  Y«rk  City, 
for  appellant.  Harry  E.  Lewis,  Dist.  Atty., 
of  Brooklyn  (Ralph  B.  Hemstreet,-  of  Brook- 
lyn, of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed under  section  642  of  Code  of  Criminal 
Procedure. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  CRANE,  and  ANDREWS, 
JJ.,  concur.  POUND,  J.,  dissents,  on  author- 
ity of  People  T.  Molineux,  168  N.  Y.  264,  61 
N.  E.  286,  62  L.  R.  A.  193. 


PEOPLE  ex  rel.  BOARD  OF  SUP'RS  OF 
COUNTY  OF  ROCKLAND,  Respondent,  v. 
TRAVIS,  State  Comptroller,  Appellant.  (Court 
of  Appeals  of  New  York.  June  6,  1919.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial 
Department  (184  App.  Div.  730,  172  N.  Y. 
Supp.  620),  entered  January  2,  1919,  which  an- 
nulled, on  certiorari,  a  determination  bf  the 
state  comptroller  rejecting  the  relator's  claim 
for  taxes  on  lands  owned  by  the  state  and 
remitted  said  claim  to  the  comptroller  for  audit 
at  the  full  amount  claimed.  Chapter  149  of 
the  Laws  of  1911  provides  that  the  state  of 
New  York  shall  pay  taxes  upon  all  lands 
owned  by  the  state  in  Rockland  county,  and 
that  assessments  shall  be  made  by  the  local 
,  assessors  on  such  lands  in  the  ^ame  manner 


as  upon  land  owned  by  individual;,  and  fur- 
ther provides  that  the  assessed  valuation  shall 
not  be  reduced  below  that  at  which  such  lands 
were  assessed  at  the  time  the  state  acquired 
same.  Tax  bills  were  presented  to  the  comp- 
troller by  the  treasurer  of  Rockland  county 
showing  that  the  assessors  bad  increased  the 
valuation  upon  various  parcels  of  land  own- 
ed by  the  state,  subsequent  to  the  acquisition 
by  the  state.  The  comptroller  refused  to  au- 
dit said  tax  bills  at  the  amounts  as  present- 
ed, claiming  that  the  assessors,  under  said 
chapter  149  of  the  Laws  of  1911  could  not 
increase  the  valuation  on  said  lands  above 
what  they  were  assessed  at  the  time  the  state 
acquired  same.  Charles  D.  Newton,  Atty  Gen. 
(Wilber  W.  Chambers,  of  Albany,  of  coun- 
sel), for  appellant  B.  W.  Hofstatter,  of  Ny- 
ack,  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK.  CABDOZO,  POUND,  CBANB,  and 
ANDBEWS,  JJ.,  concur. 


PEOPLE  ex  reL  BBOWN,  Respondent,  v. 
PUBDY  et  al.,  Commissioners  of  Taxes  aiM 
Assessments  of  City  of  New  York,  Appellants. 
(Court  of  Appeals  of  New  York.  April  29, 
1919.)  Appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (186  App. 
Div.  64, 173  N.  Y.  Supp.  7^),  entered  January 
10,  1919,  which  affirmed  an  oxjer  of  Special 
Term  reducing  an  assessment  upon  real  prop- 
erty of  relator  for  the  purpose  of  taxation 
for  the  year  1916.  The  property  assessed  was 
part  of  the  bed  of  a  closed  street.  Relator 
contended  that  the  land  in  the  bed  of  said 
street  is  or  may  be  subject  to  easements  in 
favor  of  abutting  owners  on  said  street  with- 
in the  permanent  block  in  which  said  land 
Ues,  as  shown  by  the  final  maps  of  the  city  of 
New  York,  and  not  having  been  subjected  to  an 
assessment  for  benefit  in  connection  with  the 
extinguishment  of  such  easements  is  now  of 
nominal  value  and  should  be  assessed  for  tax- 
ation accordingly.  William  P.  Burr,  Corp. 
Counsel,  of  New  York  City  (William  H.  King 
and  Isaac  Pliillips,  both  of  New  York  City, 
of  counsel),  for  appellants.  Harold  Swain,  of 
New  York  City,  for  respondent 

PEB  CUBIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Sheam,  J.,  below. 

HISCOCK,  O.  J.,  and  CHASE,  HOGAN, 
CABDOZO,  POUND,  McLAUGHLIN,  and  AN- 
DBEWS, JJn  concur. 


PEOPLE  ex  rel.  COMMISSIONEB  OF 
PUBLIC  CHARITIES  OF  CITY  OF  NEW 
YOBK,  Bespondent,  v.  SKIDMOBE,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
29,  1919.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (1%  App.  Div.  897, 
168  N.  Y.  Supp.  1123),  entered  January  18, 
1918,  which  affirmed  an  order  of  the  Court  of 
Special  Sessions  of  the  city  of  New  York  ad- 
judging the  defendant  to  be  the  father  of  a 
bastard  child  and  directing  him  to  pay  for  the 
support  and  maintenance  of  said  child  and  to 
file  a  bond  conditioned  for  the  performance  of 
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said  order.  John  M.  Wilson,  of  New  Tork 
City,  for  appellant.  William  P.  Burr,  Corp. 
Counsel,  of  New  Tork  City  (Terence  Farley, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  OtJRIAM.     Order  afBrmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  MCLAUGHLIN,  and 
ANDREWS,  JJ.,  concur. 


PEOPLE  ex  rel.  NEW  TORK  EDISON  CO., 
Appellant,  v.  PRBNDERGAST,  City  Comp- 
troller, Respondent  (Court  of  Appeals  of  New 
York.  March  18,  1919.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (185  App.  Div. 
461,  172  N.  Y.  Supp.  849),  entered  December 
14,  1918,  wliich  reversed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  defendant  to  consider, 
under  section  246  of  the  charter  of  the  city 
of  New  York,  as  added  by  Laws  1907,  c  601, 
I  1,  the  relator's  claim  for  a  refund  of  a  por- 
tion of  taxes  assessed  against  certain  real 
property  owned  by  relator  and  paid  for  the 
years  1906  to  1914  inclusive,  in  which  assess- 
ments, it  was  claimed,  there  was  erroneously 
included  the  value  of  niachinery  owned,  not 
by  the  relator,  but  by  its  lessee.  It  was  ad- 
mitted that  relator  knew  of  the  error.  The 
Appellate  Division  held  that  whether  the  as- 
sessment was  illegal  or  whether  it  was  merely 
erroneous,  the  action  of  the  commissioners  was 
snbject  to  correction  by  certiorari  proceedings, 
and  tiiat  section  246  of  the  charter  was  not 
intended  to  and  does  not  include  the  right  to 
procure  reimbursement  by  resort  to  the  comp- 
troller and  the  board  of  estimate  and  ap- 
portionment in  any  such  case.  Edward  J. 
McGuire  and  James  M.  Vincent,  both  of  New 
York  City,  for  appellant.  William  P.  Burr, 
Corp.  Counsel,  of  New  York  City  (William  H. 
King  and  Jesse  F.  Orton,  both  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDBBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


PEOPLE  ex  rel.  NEW  YORK  STEAM  CO., 
Respondent,  v.  STRAUS,  et  al..  Public  Serv- 
ice Commission,  First  District,  Appellants. 
(Court  of  Appeals  of  New  York.  June  6,  1919.) 
Appeal  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Ju- 
^dal  Department  (186  App.  Div.  787,  174  N. 
Y.  Supp.  868),  entered  March  7,  1919,  which 
annulled,  on  certiorari,  a  determination  of  the 
Public  Service  Commission  for  the  First  Dis- 
trict directing  the  relator,  the  New  York  Steam 
Company,-  to  file  an  amendment  to  its  rate 
Bchedoles  which  became  effective  on  June  1, 
1917,  80  as  to  separately  classify  certain  oat- 
standing  term  contracts  made  in  the  form  pre- 
scritMd  in  its  previous  schedules,  which  con- 
tracts the  company  claimed  had  been  abrogated 
by  its  own  act  in  filing  a  new  schedule  fixing 
higher  rates  and  different  forms  of  contracts. 
<3odfrey   Ooldmark,    of  New   York    City,   for 


appellants.  George  Zabriskie,  of  New  York 
City,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK, CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


PEOPLE'S  NAT.  BANfe  OF  ^ACKEN- 
SACK,  Respondent,  v.  RICE  et  al.,  Appellants. 
RICE  et  al..  Appellants,  v.  OLIVBR  BROS. 
PURCHASING  CO.  et  aL,  Respondents.  (Conrt 
of  Appeals  of  New  York.  April  8,  1919.)  Ap- 
peal in  the  first  above-entitled  action  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(175  App.  Div.  892,  160  N.  Y.  Supp.  1142), 
entered  October  26,  1916,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of 
a  referee.  Appeal  in  the  second  above-entiped 
action  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  £lrst  Judioal 
Department,  entered  October  25,  1916,  affirming 
a  judgment  in  favor  of  defendants  entered  upon 
the  report  of  a  referee.  Action  No.  1  was  begun 
March  26,  1908,  by  the  People's  National  Bank 
of  Hackensack,  a  banking  corporation,  against 
Rice  and  Hunter  upon  a  certain  promissory 
note  for  $2,500  made  by  them  to  the  order  of 
Oliver  Brothers  Purchasing  Company  and  dis- 
counted by  the  plaintiff  bank.  This  note  was 
one  of  two  notes,  each  In  the  sum  of  $2,500  due 
in  six  months  and  a  year  respectively,  given 
March  9,  1907,  by  Rice  and  Hunter  as  die  con- 
sideration for  $16,000  par  value  of  capital  stock 
of  the  ESast  Aisian  Mercantile  Company.  The 
six  months'  note  was  paid  when  due.  On  No- 
vember 9,  1911,  action  No.  2  was  brought  by 
Rice  and  Hunter  against  the  Oliver  Brothers 
Purchasing  Company  and  Thomas  E.  Oliver, 
James  H.  Oliver  and  Frank  J.  Oliver  individual- 
ly, daiiAing  damages  for  fraud  in  the  sale  of 
said  stock.  The  drfense  pleaded  by  Rice  and 
Hunter  in  action  No.  1  and  the  cause  at  action 
set  up  in  their  complaint  in  action  No.  2  are  the 
same,  namely,  that  on  March  9,  1907,  when  the 
stock  was  delivered  and  the  notes  given  therefor, 
Thomas  B.  Oliver  and  Frank  J.  Oliver  made 
affirmative  false  and  fraudulent  statements  of 
facts  with  respect  to  said  company.  The  referee 
found  that  there  was  no  fraud  in  the  transa<> 
tion.  Blisha  B.  Powell,  of  Oswego,  E;  J.  Page, 
of  Syracuse,  and  Robert  B.  Elnowles,  of  New 
York  City,  for  appellants.  Henry  W.  Unger 
and  Herbert  B.  Shoemaker,  both  of  New  York 
City,  for  respondents. 

PER  CURIAM.  Judgment  in  eadi  case  af- 
firmed, with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  and  ANDREWS,  JJ., 
concur.    McLAUGHLIN,  J.,  not  sitting. 


In  re  PEOPLE'S  SURETY  CO.  OF  NEW 
YORK.  (Court  of  Appeals  of  New  Tork.  June 
3,  1919.)  Appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (186  App. 
Div.  663,  175  N.  Y.  Supp.  74),  entered  March  7, 
1019,  which  affirmed  an  order  of  Special  Term, 
denying  the  motion  of  the  receivers  of  the  Peo- 
ple's Surety  Company  of  New  York  to  offset 
against  the  indebtedness  of  it  to  the  Union  Bank 
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of  Brooklyn,  a  liquidation  dirldend  dedared  up- 
on ISO  shares  of  the  capital  stock  of  the  Peo- 
ple's Surety  Company  held  by  the  Union  Bank 
of  Brooklyn.  The  following  question  was  certi- 
fied: "Shonld  the  receivers  of  the  People's  Sure- 
ty Company  be  allowed  to  set  off  $7,500  or  any 
pairt  thereot  out  of  the  $34,786.90  due  from  the 
Union  Bank  of  Brooklyn,  against  a  dividend  of 
$50  per  share  payable  out  of  the  assets  of  the 
People's  Surety  Company  upon  150  shares  of  its 
■todk,  or  any  lesser  nnmber  of  shares  thereof, 
beld  by  the  Union  Bank  of  Brooklyn?'  Charles 
F.  Brown  and  Henry  O.  Willcox.  both  of  New 
York  City,  for  appellants.  Joseph  O.  Deane  and 
Philip  A.  Walter,  both  of  New  York  City,  for 
respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  the  negative. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK.  OARDOZO,  POUND,  CRANK,  and 
ANDREWS,  JJ.,  concur. 


PHONVILLB,  Respondent,  ▼.  NEW  YORK  & 
CUBA  MAIL  S.  S.  CO.  et  aL,  Appellants. 
(Court  of  Appeals  of  New  York.  April  8, 1919.) 
Motion  to  dismiss  an  appeal  from  an  order  <^ 
tiie  Appellate  Division  of  the  Supreme  Ooart  in 
the  Third  Judicial  Department  (173  N.  Y.  Supp. 
-919),  entered  January  28,  1919,  modifying,  and 
afBrming  as  modified,  an  award  of  the  State  In- 
dustrial C!bmmission  made  under  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67).  The 
motion  was  made  on  the  ground  that  the  appeal 
could  not  be  taken  as  of  right  to  the  C!ourt  of 
Appeals  and  that  permission  to  appeal  had  not 
been  obtained.  See,  also,  174  N.  Y.  Supp.  917 ; 
123  N.  B.  258.  Pope  B.  Billups,  of  New  York 
-City,  for  the  motion.  B.  0.  Sherwood,  of  New 
York  Oity,  opposed. 

PBR  OUBIAM.  Motton  denied,  trithont 
costs. 


PIBRSON,  Respondent,  t.  INTBBBOR- 
OUGH  RAPID  TRANSIT  CO.,  AppeUant. 
(Court  of  Appeals  of  New  York.  May  27,  1919.) 
Motion  to  dismiss  an  appeal,  by  permission, 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Slrst  Judicial  Depart- 
ment (184  App.  Div.  678,  172  N.  Y.  Supp.  492), 
entered  November  13,  1918,  unanimously  affirm- 
ing a  Judgment  in  favor  of  plaintiff  entered  up- 
on a  verdict.'  The  motion  was  made  upon  the 
ground  that  the  appeal  raised  no  question  of 
law ;  that  the  exceptions  were  frivolous,  and  the 
appeal  without  merit  and  taken  solely  for  the 
purpose  of  delay.  John  C.  Robinson,  of  New 
York  Ciity,  for  the  motion.  Frederick  J.  Moses, 
of  New  York  City,  opposed. 

PBR  CURIAli.  Motion  denied,  without 
-costs. 


PRAlTF  et  aL,  Respondents,  t.  CITY  OF 
80HENB0TADY,  Appellant.  (C!onrt  of  Ap- 
peals of  New  York.  May  2,  1919.)  Appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment (178  App.  Div.  944,  165  N.  Y.  Supp. 
1107),  entered  May  8,  1917,  affirming  a  Judg- 
ment in  favor  of  plaintiffs  entered  ui>on  a  deci- 
sion of  tiie  court  at  a  Trial  Term  vrithout  a 
.jury.     The  action  waa  on  contract  to  recover 


extra  compensation  due  to  changes  and  altera- 
tions in  plans  for  the  construction  of  a  sewage 
disposal  plant.  The  defense  was  that  the  extra 
work  had  not  been  previously  authorized  by 
written  order  of  the  engineer  as  required  by  the 
terms  of  the  contract.  See,  also.  222  N.  Y.  711, ' 
119  N.  B.  1073,  John  D.  Miller,  Corp.  Counsel, 
of  Schenectady  (Maurice  B.  Flinn,  of  Schenec- 
tady, of' counsel),  for  appellant.  John  Alexan- 
der and  William  Dewey  Loucks,  both  of 
Sdienectady,  for  respondents. 

PBR  CURIAMt  Judgment  affirmed,  with 
costs. 

HISCOCK,  O.  J.,  and  <3HASB,  COLLIN, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


PRENDBROAST,  City  Comptroller,  Appel- 
lant, v.  COHALAN  et  aL,  Surrogates  of  New 
York  County,  Respondents.  (Court  of  Appeals 
of  New  York.  April  29,  1919.)  Appeal,  by  per- 
mission, from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (179  App.  Div.  888,  166  N.  Y.  Knpp. 
263),  entered  June  29,  1917,  which  affirmed  an 
order  of  Spedal  Term  denying  a  motion  for  a 
writ  of  mandamus  to  compel  the  defendants  to 
cause  to  be  maintained  in  the  office  of  said  sur- 
rogates daily  time  reports  of  each  employ^  In 
said  office,  except  such  heads  of  divisions  or 
bureaus  therein  as  may  be  excused  by  said  sur- 
rogates from  the  duty  of  making  such  reports; 
monthly  service  records  of  each  of  said  employes 
required  to  make  daily  time  reports ;  and  cause 
to  be  compiled  in  said  office  and  furnished  once 
a  month  to  the  comptroller  of  the  city  of  New 
York  monthly  statements  and  reports  showing 
functional  and  unit  costs  of  the  work  of  the 
office  of  the  surrogates  of  New  York  county, 
said  reports,  records  and  statements  to  be  com- 
piled, maintained  and  furnished  in  accord  with 
the  forms  therefor  heretofore  submitted  to  the 
surrogates  of  New  York  county  on  or  about 
March  27,  1916,  by  said  comptroller,  but  subject 
to  any  modification  of  said  forms  as  may  be 
mutually  agreed  upon  by  said  surrogates  on  the 
one  hand  and  by  the  said  comptroller  on  the 
other.  The  Special  Term  held  that  section  149a 
of  the  charter  of  New  York  C!ity  (Laws  1906,  c. 
190),  which  provides  for  the  furnishing  of  de- 
tailed reports  as  required  by  the  comptroller, 
was  not  applicable  to  the  surrogates  of  New 
York  county,  inasmuch  as  the  surrogates  were 
not  county  but  judicial  officers  of  the  state  and, 
therefore,  both  the  surrogates  and  their  em- 
ployes are  state  officers  and  employes.  Lamar 
Hardy,  Corp.  Counsel,  of  New  York  City  (Ter- 
ence Farley  and  Elliot  S.  Benedict,  both  of  New 
York  City,  of  counsel),  for  appellant.  George 
L.  Ingraham,  Robert  Ludlow  Fowler,  and  Ar- 
thur T.  O'Leary,  all  of  New  York  City,  for  re 
spondenta. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  CHASB,  HOGAN, 
CARDOZO,  POUND.  McLAUGHLIN,  and  AN- 
DREWS, JJ.,  concur. 


PUBLIC  SBRVICB  COMMISSION,  SBC- 
OND  DISTRICT,  et  al..  Appellants,  v.  IRO- 
QUOIS NATURAL  GAS  CO.,  Respondent 
(Court  of  Appeals  of  New  York.     March  21, 
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1919.)  Appeal  from  an  drd^  of  the  Appellate 
DiTislon  of  the  Supreme  Oourt  in  the  Fourth 
Judicial  Department  (184  App.  Div.  285,  171 
N.  T.  Snpp.  879),  entered  July  2,  1818,  which 
reversed  an  order  of  Special  Term  granting  an 
injunction,  nnder  section  74  of  the  Public  Serv- 
ice Commiesiona  Law  (Consol.  Laws,  c.  48),  re- 
straining the  defendant  from  collecting  or  de- 
manding for  any  natural  gas  furnished  by  it  in 
the  city  of  Buffalo,  or  certain  other  municipali- 
ties named  in  the  petition,  any  price  in  excess 
of  32  cents  gross  or  30  cents  net  |)er  thousand 
cubic  feet  until  it  shall  have  been  duly  author- 
ised by  the  Public  Service  Oommission,  Second 
District,  of  the  state  of  New  Yoil:,  so  to  do 
either  in  the  proceeding  or  proceedings  now 
pending  before  such  commission  or  otherwise. 
Ledyard  P.  Hale,  of  Albany,  for  appellant  Pub- 
lic Service  Commission.  William  S.  Rann,  Cor- 
poration Counsel,  of  Buffalo  (Frederic  O.  Rupp, 
of  Buffalo,  of  counsel),  for  appellant  dty  of 
Buffalo.  Daniel  J.  Kenefick,  of  Buffalo,  for  re- 
•pondenC 
PER  CURIAM.    Order  aflSrmed,  with  costs. 

HISCOGK,  O.  J.,  and  CHASB,  COLI/IN, 
CTJDDEBACE,  and  McLAUOHLIN,  JJ.,  con- 
ear.    HOOAN  and  CRANE,  JJ.,  dissent 


In  re  QinCK  et  aL  (Court  of  Appeals  of 
New  Tork.  April  22,  1919.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (173 
N.  Y,  Supp.  919),  entered  December  6,  1918, 
which  affirmed  a  decree  of  the  Elings  County 
Surrogate's  Court  disallowing  a  claim  presented 
by  one  of  the  executors  of  Maiy  B.  Condi,  de- 
ceased, for  services  alleged  to  have  been  per- 
formed by  him  for  the  decedent  in  her  lUetime. 
Allen  S.  Wrenn,  of  New  York  City,  for  appel- 
lant. C.  W.  Wilson,  Jr.,  of  Brooklyn,  and  Her- 
man S.  Hertwig  and  J.  Stacy  Brown,  both  of 
New  York  City,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HISCOCK,  O.  J.,  and  CHASE,  HOGAN, 
OARDOZO,  POUND,  McLAUGHLIN,  and 
ANDREWS,  JJ.,  concur. 


RAYMOND  HADLBY  CORPORATION, 
Respondent,  v.  BOSTON  ft  M.  R  R.  et  aL,  Ap- 
pellants. (Conrt  of  Appeals  of  New  York. 
June  6,  19U.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judidal  Depart- 
ment (186  App.  Div.  841,  174  N.  Y.  Supp.  342), 
entered  February  7,  1919,  modifying,  and  affi'rm- 
ing  as  modified,  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial 
Term  wiQiout  a  jury.  The  motion  was  made 
upon  the  ground  of  failure  to  file  the  required 
undertaking.  Neil  P.  OuUom,  of  New  York  City, 
for  the  motion.  H.  E.  J.  MacDermott,  of  Mine- 
ola,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion, 
unless  within  10  days  an  undertaking  as  requir- 
ed by  the  Code  be  filed  and  served,  in  whidi 
case  the  motUm  is  denied,  without  costs. 


RBNDINO,  Respondent,  t.  CONTINENTAL 
CAK  CO.  et  aL,  Appellants.  (Court  of  Appeals 
of  New  York.  March  11,  1919.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(186  App.  Div.  924,  172  N.  Y.  Supp.  916),  en- 
tered November  12,  1918,  affirming  an  award 
of  the  State  Industrial  Commis8io9  made  under 
the  Workmen's  Compensation  Law  (ConsoL 
Laws,  c.  67).  Claimant,  a  boy  17  years  of  age, 
was  employed  by  defendant  Continental  Can 
Company  to  dip  cans  in  a  liquid.  On  the  day 
of  the  acddent,  having  finished  his  own  work 
he  attempted  to  operate  a  stamping  machine  in 
violation  of  orders  of  his  employer  and  reoeiTed 
the  injuries  complained  of.  He  Industrial 
Commission  held  that  although  claimant  vio- 
lated orders,  nevertheless,  that  did  not  bar  him 
from  compensation.  The  appellants  contended 
that  the  daimant  entirdy  departed  from  the 
sphere  of  his  employment  and  exposed  himself, 
by  voluntary  act,  to  a  risk  which  was  not  con- 
templated in  the  contract  of  employment,  and, 
therefore,  the  alleged  accident  did  not  arise  out 
of  and  in  the  course  of  his  employment.  Ber- 
trand  B.  Pettigrew  and  Walter  L.  Olenney,  both 
of  New  York  Cityi  for  appellants.  Charles  D. 
Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of 
counsel),  for  respondent. 

PER  CURIAM.  Order  of  Appellate  Divimon 
and  determination  of  Industrial  Commission  re- 
versed and  daim  dismissed,  with  costs  against 
the  Industrial  Commission  in  this  conrt  and  in 
the  Appellate  Division,  on  ground  there  is  no 
evidence  to  sustain  the  finding  that  the  claim- 
ant's injury  arose  oi^t  of  the  course  of  his  em- 
ployment, within  the  authority  of  Di  Salvio  ▼. 
Menihan  Co.,  226  N.  Y.  123,  121  N.  E.  766. 

HISCOCK,  O.  J.,  and  CHASE,  COLLIN, 
CUDDBBACK,  HOOAN,  BIcLAUGHLEN,  and 
CRANE,  JJ.,  ooneor. 


ROBERTS,  NASH  &  CO.,  Respondent,  r. 
NASSAU  &  S.  LIGHTING  CO.,  Appellant. 
(Court  of  Appeals  of  New  York.  June  6,  1919.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Second  Ju- 
didal Department  (174  App.  Div.  888,  159  N. 
Y.  Supp.  1139),  entered  Jube  9,  1916,  affirmfaig 
a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee  in  an  action  to  for»- 
dose  a  mechanic's  lien.  Plaintiff  entered  into 
a  contract  to  erect  a  building  for  defendant 
and  agreed  therein  that  if  the  building  was  not 
completed  by  a  certain  date  $10  per  day  should 
be  deducted  from  the  contract  price.  The  build- 
ing was  not  completed  within  the  time  stipulate 
ed.  The  referee  found  that  as  the  defendant  it- 
sdf  caused  dday  by  failing  to  perform  some  of 
its  work,  it  was  not  entitied  to  enforce  the  pen- 
alty dause  in  the  contract,  but  was  only  entitied 
to  general  damages. '  Frederic  C.  Scofield  and 
James  M.  Vincent,  both  of  New  York  City,  for 
appellant.  William  J.  Pape  and  Emil  A.  Wil- 
liams, both  of  Brooklyn,  for  respondent. 

PER  CURIAM.  Judgm«it  affitmed,  with 
costs. 

HISCOGK,  C  J.,  and  COLLIN,  CUDDB- 
BACK, CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 
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BOSS,  Appellant,  t.  RODOEBS  &  HAOER- 
TT,  Inc.,  Respondent.  (Court  of  Appeals  of 
New  York.  April  8,  1019.)  Appeal  from  a 
judgment  entered  Ma;  9,  1917,  upon  an  or- 
der of  the  Appellate  Diyision  of  tlie  Supreme 
Court  in  the  Second  Judicial  Department  (178 
App.  Div.  904,  164  N.  T.  Snpp.  1112),  revera- 
ing  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict  and  directing  a  diamiasal  of  tike 
complaint  in  an  action  under  the  Employers' 
Liability  Law  (ConsoL  Laws,  c.  81,  {{  .200- 
204)  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant.  Plaintiff  was  employ- 
ed by  defendant, 'a  contractor  engaged  in  the 
construction  of  a  sewer,  as  one  of  a  gang  of 
workmen  engaged  in  discharging  gravel  and 
dlM  from  cars,  and  was  injured  through  the 
dumping  of  one  of  the  cars  towards  the  side 
where  he  was  standing.  The  theory  of  negli- 
gence submitted  to  the  jury  was  that  Richards, 
the  defendant's  foreman,  negligently  gave  the 
order  to  dump  the  second  car  at  a  time,  and 
under  such  circumstances,  that  a  reasonably 
prudent  man,  .exercising  ordinary  care,  would 
have  anticipated  that  one  or  more  members  of 
the  gang  would  reasonably  conclude  that  the 
order  was  directed  to  them,  and  would  dump 
the  car  from  left  to  right,  at  a  time  when 
plaintiff  was  in  a  position  on  the  other  side  of 
the  car  where  he  must  necessarily  be  injured, 
if  they,  or  either  of  them,  did  so  dump  the  cat. 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  appellant. 
Frank  Vemer  Johnson,  of  New  York  City,  for 
respondent 

PER  CURIAM.  Judgment  atEtrmed,  with 
costs. 

HISCOCK,  O.  J„  and  CHASE,  CABDOZO, 
McLaughlin,  and  ANDBEWS,  JJ.,  concur. 
HOOAN  and  POUND,  JJ.,  dissent 


RUOIENSKI,  AppeUant  v.  LIVElfPOOL  & 
LONDON  &  GLOBE  INS.  CO.,  Respondent 
SAME,  Appellant  v.  NORTH  BRITISH  & 
MERCANTILE  INS.  CO.  OF  LONDON  & 
EDINBURGH,  Respondent  (Court  of  Ap- 
peals of  New  York.  April  16,  1919.)  Motions 
to  dismiss  appeals  in  each  of  the  above-entitled 
actions  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (171  App.  Dlv.  914,  155  N. 
Y.  Supp.  1138),  entered  November  28,  1915, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  verdict  The  motions  were  made 
upon  the  grounds  of  failure  to  perfect  and 
prosecute  said  appeals.  Robert  O.  Poskanzer, 
of  Albany,  ifor  the  motion. 

PER  CURIAM.  Motions  granted,  and  ap- 
peals dismissed,  with  costs,'  and  flO  costs  of 
motion  in  each  case. 


SABARSEY,  Appellant  t.  DREW  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
March  4,  1919.)  Appeal  from  a  judgment  en- 
tered January  17,  1917,  upon  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (176  App.  Div. 
80,  162  N.  Y.  Supp.  605),  reversing  a  Judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  which 


alleged  that  the  plaintiff  and  defoidants  had 
entered  into  an  agreement  in  writing,  whereby 
the  defendants  were  to  fbmish  the  plaintiff  with 
sufficient  work  for  his  establishment  for  a  pe- 
riod beginning  June  18,  1913,  and  ending  June 
1,  1915;  that  the  plaintiff  estalxlished  a  fac- 
tory and  was  reasonably  able  to  turn  out  at 
least  500  dozen  shirts  a  week;  but  that  the  de- 
fendants in  violation  of  their  agreement  refus- 
ed to  furnish- the  plaintiff  with  the  quantity  of 
shirts  that  the  plaintiff  could  reasonably  man- 
ufacture, and  instead  furnished  a  lesser  quan- 
tity, to  -the  plaintiff's  damage  and  expense,  and 
that  the  defendants  further  in  violation  of  tbeir- 
agreement  refused  to  furnish  the  plaintiff  with 
any  work  at  all..  Nathan  Kelmenson,  of  New 
York  City,  for  appellant  Lewis  F.  Glaser  and 
Abraham  B.  Keve,  both  of  New  York  City,  for 
respondents. 

PER  CURIAM.  Judgme^it  affirmed,  with 
costs. 

CHASE,  COLLIN,  OUDDEBACK,  HOGAN, 
CRANE,  and  ANDREWS,  JJ.,  concur.  MC- 
LAUGHLIN, J.,  not  sitting. 


SALZANO,  Respondoit  v.  MARINE  INS. 
CO.,  Limited,  Appellant  (CJourt  of  Appeals  of 
New  York.  March  21,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment a78  App.  Div.  948,  165  N.  Y.  Supp.  1111), 
entered  May  7,  1917,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  upon  a  policy  insuring  an 
automobile,  therein  described,  against  loss  or 
damage  by  fire.  The  answer  denied  that  the 
insurance  policy  covered  the  automobile  refer- 
red to  in  the  complaint  and  set  up  for  defenses 
that  the  plaintiff  was  not  the  owner  of  the 
automobile  and  had  no  insurable  interest  there- 
in ;  that  in  order  to  induce  the  defendant  to 
issue  the  policy  of  insurance  the  plaintiff  false- 
ly and  fraudulently  stated  and  represented  that 
the  automobile  referred  to  in  the  complaint  was 
built  in  1908,  that  the  original  price  was 
$3,500  and  tiiat  the  plaintiff  had  purchased  it 
second-hand  at  an  expense  of  $2,300,  and  that 
the  date  of  purchase  was  May  8,  1911;  that 
as  a  matter  of  fact  the  automobile  was  built 
in  the  year  1907,  instead  of  1908;  that  the 
original  cost  was  much  less  than  $3,500,  and 
that  the  plaintiff  paid,  not  $2,300,  but  $850. 
Frank  Gibbons,  of  Buffalo,  for  appellant  Wal- 
lace Thayer,  of  Buffalo,  for  respondent 

FEB  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  COLLIN,  OUDDE- 
BACK, CARDOZO,  POUND,  CBANE,  and 
ANDBEWS,   JJ.,   concur. 


SANDEBS,  Bespondent  ▼.  NATIONAL 
BISCUIT  CO.  et  al.,  Appellants.  (Court  of 
Appeals  of  New  York.  March  11,  1919.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial 
Department  (186  App.  Div.  930,  172  N.  Y. 
Supp.  817),  entered  December  9,  1918,  affirming 
an  award  of  the  State  Industrial  Commission 
made  under  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67).    The  claim  waa  for  loss 
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of  an  eye  throngh  injury  thereto  from  a  chip 
from  a  vledge  hammer  Trhich  claimant  was  us- 
ing in  the  course  of  his  anployment.  The  ap- 
pellants contended  that  written  notice  of  the 
injury  was  njt  given  within  10  days.  The  In- 
dustrial Commission  excused  the  failure  to  gire 
written  notice  on  the  ground  that  it  appeared 
that  verbal  notice  was  given  to  the  foreman  to 
whom  it  was  proper  to  report  accidents.  Bert- 
rand  L.  Pettigrew  and  Walter  L.  Glenney,  both 
of  New  York  City,  for  appellants.  Charles  D. 
Newton,  Atty.  Gen.  (E.  O.  Aiken,  of  Albany,  of 
counsel),  for  respondent 

PE>R  CURIAM.    Order  aflBnned,  with  costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
OUDDEBACK,  HOGAN,  McLAUGHUN,  and 
OBANE,  JJ.,  concur. 


SASSANO,  Respondent,  v.  PAINO  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
June  3,  1919.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (186  App.  Div. 
92T,  172  N.Y.  Supp.  918),  entered  November  25, 
1918,  affirming  an  award  of  the  State  Industri- 
al Commission  made  under  the  Workmen's  Com- 
pensation Law  (Consoi.  Laws,  c.  67).  The  em- 
ployer was  a  sewer  contractor.  The  deceased 
employ^  was  a  timberman,  whose  duty  was  to 
brace  the  treikches.  At  the  time  of  the  accident 
the  work  for  the  day  was  over,  but  the  injured 
man  was  detained  by  the  employer  to  unload 
some  material.  Some  sections  of  concrete  sewer 
pipe  were  delivered  by  a  driver  named  Mont- 
gomery, in  the  employ  of  the  Lock-Joint  Pipe 
Company.  Some  of  this  pipe  was  broken  and 
the  employer  desired  Montgomery  to  return  a 
broken  section.  The  employer  asked  him  to  mgn 
a  receipt  for  this  section  and  Montgomery  de- 
manded a  receipt  for  two  new  sections  with- 
out regard  to  the  section  which  he  was  willing 
to  tak6  back.  The  employer  refused  to  sign  such 
a  receipt,  which  refusal  led  to  a  fight  and  the 
driver,  Montgomery,  threw  a  brick  at  the  em- 
ployer and  his  men  came  to  bis  assistance  and 
also  threw  bricks.  The  deceased  employe  was 
hit  in  the  skull  by  a  brick  and  his  skull  frac- 
tured, as  a  result  of  which  he  died.  Appellants 
contended  that  the  injuries  did  not  arise  out 
of  and  in  the  course  of  the  employment  Wil- 
liam Warren  Dimmick  and  William  Dike  Reed, 
both  of  New  York  City,  for  appellants.  Charles 
D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Al- 
bany, of  counsel),  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


BASSE,  Appellant  v.  ORDER  OP  UNITED 
COMMERCIAL  TRAVELERS  OF  AMERI- 
CA, Respondent  (Court  of  Appeals  of  New 
York.  May  20,  1919.)  Appeal,  by  permission, 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  In  the  First  Judicial  De- 
partment (179  App.  Div.  927,  166  N.  Y.  Supp. 
1113)  entered  July  19,  1917,  unanimously  af- 
firming a  judgment  in  favor  of  defendant,  en- 
tered npon  an  order  of  the  court  at  a  Trial 
Term  setting  aside  r  verdict  in  favor  of  plain* 


tifF  and  directing  a  dismissal  of  the  complaint 
on  the  merits.  The  action  was  to  recover  the 
amount  of  a  death  benefit  provided  for  in  de- 
fendant's constitution  to  be  paid  to  a  designated 
beneficiary  upon  death  of  a  member  through 
accident  The  complaint  was  dismissed  upon 
the  ground  that  the  plaintiff  had  failed  to  give 
notice  to  the  defendant  of  the  death  within  the 
tiem  required  by  its  constitution.  Frederick 
Hulse,  of  New  York  Ciy,  for  appellant  H.  B. 
Bradbury,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgments  modified,  by 
striking  out  provision  "on  the  merits,"  and,  as 
so  modified,  afilrmed,  without  costs. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK.  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


SASSE,  Respondent  v.  TRAVELERS'  INS. 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  May  20,  1919.)  Appeal  from  a  judg- 
ment of  t&e  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (179 
App.  Div.  927,  166  N.  Y.  Supp.  1113),  entered 
July  80,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action 
upon  a  policy  of  accident  insurance  against  bod- 
ily injuries  effected  directly  and  independently 
of  all  other  causes  through  external,  violent  and 
accidental  means.  The  plaintiff's  intestate  on 
August  10,  1912,  while  walking  down  a  flight 
of  Btepa  at  the  Grand  Central  Station,  New 
York  City,  fell  and  injured  himselL  With  the 
aid  of  a  porter  he  walked  up  the  steps  and  was 
taken  in  a  wheel  chair  to  the  Emergency  Hos- 
pital in  the  Grand  Central  Station.  After  re- 
maining there  some  time,  he  went  to  his  home 
and  got  to  bed.  He  never  got  out  of  bed,  but 
11  days  afterward  died  suddenly.  The  evi- 
dence on  the  part  of  the  plaintiS  shows  that  up 
to  the  time  of  his  injury  he  was  a  man  in  good 
health.  It  was  claimed  by  the  defendant  that 
his  death  resulted  from  disease.  William  J. 
Moran,  of  New  York  City,  for  appellant  Fred- 
erick Hulse^  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  0.  J.,  and  CHASE,  COLLIN, 
CUDDBBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


SCHWERTPEGER,  Appellant,  t.  SCANDI* 
NAVIAN  AMERICAN  LINE,  Respondent 
(Court  of  Appeals  of  New  York.  June  3,  1919.) 
Appeal  from  an  order  of  the  Appellfite  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (186  App.  Div.  89,  174  N.  Y.  Supp. 
147),  entered  January  24,  1919,  which  revers- 
ed an  order  of  Special  Term  overruling  a  de- 
murrer to  the  complaint  and  directed,  a  dis- 
missal of  the  complaint  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  occasioned  through  the  net^igence 
of  defendant  The  accident  occurred  in  New 
Jersey.  By  the  laws  of  that  state  an  action  for 
death  by  negligence  must  be  commenced  within 
two  years.  Before  the  expiration  of  the  two 
years  plaintiff  commenced  an  action,  but  made  a 
mistake  and  selected  the  wrong  forum;  and 
the  action  was  dismissed  for  want  of  jurisdio 
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tion.  Within  on*  year  after  tlie  first  action 
was  dismissed,  bnt  more  than  two  years  after 
the  death  of  plaintiirs  intestate,  the  present 
action  was  commenced.  The  defendant  de- 
murred upon  the  ground  that  the  action  had  not 
been  commenced  within  two  years  after  the 
death  of  plaintiffs  intestate  as  provided  by  the 
New  Jersey  law.  Joseph  A.  Shay  and  Leonard 
F.  Fish,  both  of  New  York  CSty,  for  appellant. 
Walter  L.  Glenney  and  Bertrand  L.  Pettigrew, 
both  of  New  York  City,  for  respondent. 

PEB  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Sheam,  J.,  below. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


SHANAHAN,  Appellant,  t.  STATE,  Re- 
spondent (Court  of  Appeals  of  New  York. 
May  2,  1919.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Conrt  in  the  Third  Judicial  De- 
partment (176  App.  Div.  061,  161  N.  T.  Snpp. 
1146),  entered  January  17,  1917,  afBrming  a 
Judgment  of  the  Conrt  of  Claims.  The  motion 
was  made  upon  the  ground  of  failure  to  file 
the  required  undertaking.  Charles  D.  Newton, 
Atty.  Gen.  (B.  F.  Sturgis,  of  Albany,  of  conn- 
sel),  for  the  motion. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  |10  costs  of  motion. 


SHAROT,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Conrt  of  Appeals  of 
New  York.  May  20,  1919.)  Appeal  from  a 
judgment  entered  May  25,  1917,  upon  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (177 
App.  Div.  869,  164  N.  Y.  Supp.  804),  reversing 
a  judgment  in  faror  of  plaintiff  entered  upon 
a  verdict  and  directing  a  dismissal  of  the  com- 
plaint in  An  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  plain- 
tiff through  the  negligence  of  defendant.  The 
complaint  alleged  that  on  the  night  of  May  9, 
1914,  plaintiff  was  lawfully  ri^ig  on  a  tan- 
dem motorcycle  along  the  highway,  in  an  easter- 
ly direction,  on  the  right-hand  or  southerly  side 
of  the  Pelham  parkway,  east  of  the  bridge  over 
the  New  Haven  road  and  that  the  motorcycle 
was  overturned  by  reason  of  the  unsafe  and 
dangerous  condition  of  the  highway,  causing 
the  injuries  complained  ol  By  its  answer  the 
defendant  put  in  issue  the  material  allegations 
of  the  complaint.  Frederic  0.  Scofield  and 
Frederick  W.  Blsgood,  both  of  New  York  City, 
for  appellant  William  P.  Burr,  Corp.  Coun- 
sel, of  New  ToA  City  (Terence  Farley,  of 
New  York  Oty,  of  counsel),  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  COIXIN,  CUDDBBACK,  HOGAN, 

Mclaughlin,  crane,  and  Andrews, 

JJ.,  concnr. 


SHIEBLER,  Appellant  ▼.  SMITH  et  aL, 
Board  of  Sup'rs,  Respondents.  (Conrt  of  Ap- 
peals of  New  York.  April  8,  1919.)  Appeal 
from  a  judgment  of  the  Appellate  DivisioD  of 


the  Supreme  CJonrt  In  tlie  Second  Judicdal  De- 
partment (178  App.  Div.  926,  165  N.  Y.  Supp. 
1112),  entered  May  14,  1917,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  conrt  on  trial 
at  Special  Term.  This  was  a  taxpayer's  ac- 
tion under  section  61  of  the  General  Municipal 
Law  (Consol.  Laws,  c.  24)  against  the  defend- 
ants both  in  their  capacity  as  the  board  of  su- 
pervisors of  Suffolk  county  and  in  their  in- 
dividual capacity,  for  tne  purpose  of  annulling 
the  audit  of  the  bill  of  the  defendant  Redfidd 
for  alleged  services  to  the  county  of  Suffolk  in 
copying  and  extending  the  tax  roll  of  the  town 
of  Southampton  for  the  year  1915;  holding 
the  individual  members  of  the  board  of  super- 
visors personally  responsible  for  the  amount 
of  said  bill,  $6,079J.6,  as  moneys  paid  out  on  a 
collusive  audit  and  to  restore  said  sum  to  the 
county  by  judgment  against  the  defendant  Red- 
field  primarily  and  against  the  other  defendants 
for  so  much  as  should  no't  be  collectible  from 
Redfield.  Percy  L.  Housd,  of  Riverside,  R.  I., 
for  appellant  Nathan  0.  Petty,  of  Riverhead, 
and  John  R.  Tnnk,  of  Patchogue,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  HOQAN,  GARDOZO,  POUND, 

Mclaughlin,  and  Andrews,  jj.,  ooncar. 

HIS(30CK,  C.  J.,  not  sitting. 


SINSHEIMER,  Respondent  ▼.  UNDER- 
PINNING &  FOUNDATION  CO.,  Appellant. 
(Court  of  Appeals  of  New  York.  April  29, 
1919.)  Appeal,  by  permission,  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  (Joort 
in  the  First  Judicial  Department  (178  App. 
Div.  495,  165  N.  Y.  Snpp.  646)  entered  June 
12,  1917,  unanimously  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  The 
plaintiff,  the  lessee  and  occupant  of  the  store,^ 
basement  and  subbasement  of  the  premises  No. 
693  Broadway,  in  the  borough  of  Manhattan, 
New  York  City,  brought  this  action  against  the 
defendant  which  was  engaged  in  the  erection  of 
a  portion  of  the  subway  along  Broadway,  to 
recover  damages  sustained  by  reason  of  the 
erection,  maintenance,  and  operation  by  the  de- 
fendant on  the  street  and  sidewalk  in  front  of 
plaintiff's  premises  of  certain  structures  em- 
ployed in  the  work  of  excavation  and  construc- 
tion, and  operated  as  a  station  from  which  to 
conduct  the  work  of  construction  and  excava- 
tion to  a  considerable  diatance  north  and  sonth 
of  plaintiff's  premises,  thereby  interfering  with 
plaintiff's  easements  of  light  air  and  access, 
and  also  imposing  an  undue  and  excessive  bur- 
den upon  plaintifCs  premises  as  against  other 
premises  along  the  section  of  the  subway  serv- 
ed by  such  structures.  The  answer  alleged 
substantially  a  general  denial  and  a  defense 
that  the  structures  complained  of  were  author- 
ized by  tlie  public  service  commission  and  were 
merely  temporary  and  incidental  to  a  work  of 
public  necessity,  performed  without  negligence, 
tn  the  construction  of  a  portion  of  the  Rapid 
Transit  Railroad,  pursuant  to  a  contract  be- 
tween the  defendant  and  the  dty  of  New  York. 
Herman  Aaron,  of  New  York  (3ity,  and  Her- 
esy Egginton,  of  Brooklyn,  for  appellant    Na- 
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than  Lk  Miller,  of  Syracnae,  and  LioniB  3.  Vor- 
haua,  of  New  York  City,  for  respondent. 

PEB  CURIAM.  Jadgment  afBimed,  with 
coats. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOOAN,  McLADGHLIN.  and 
CRANB,  JJ.,  concur. 


SERODANES  et  aL,  Respondents,  t. 
KNICKERBOCKER  ICE  CO.,  AppeUant. 
(Court  of  Appeals  of  New  York.  April  8, 
1910.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (177  App.  Diy.  891, 
168  N.  Y.  Supp.  254),  entered  February  16, 
1917,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiffs'  intestate  alleged  to 
have  been  occasioned  through  the  negligence 
of  defendant,  his  employer.  Joseph  Skrodanes 
was  in  the  employ  of  the  defendant  at  one  of 
its  icehouses  situated  at  West  Camp,  Ulster 
county,  and  was  engaged  as  one  of  a  gang  of 
men  in  hoisting  into  position  an  ice  slide,  known 
as  a  "Merrimac,"  which  was  used  to  run  ice 
down  from  a  door  in  the  side  of  the  icehouse. 
The  end  of  this  slide  is  hoisted  up  the  side  of 
the  icehouse  by  a  block  and  tackle,  having  two 
blocks  at  the  upper  end,  which  blocks  approach 
each  other  more  dosely  as  the  end  is  hoisted. 
When  the  end  of  the  slide  had  been  raised  to 
such  a  position  that  the  two  blocks  were  about 
a  foot  apart,  the  foreman  in  charge  of  the 
work  gave  orders  to  pull  the  blocks  together; 
the  men  hauled  on  the  end  of  the  rope,  the 
blocks  came  together,  and  the  rope  broke, 
causing  the  whole  apparatus  to  fall  to  the 
ground.  Part  of  it  struck  Skrodanes  on  the 
bead  inflicting  injuries  from  which  he  died. 
The  action  was  brought  under  the  Employers' 
Liability  Act  and  the  notices  claim  failure  to 
inspect,  and  worn  out,  rotten  and  defective 
condition  of  all  parts  of  the  apparatus.  Frank 
R.  Savidge  and  Frederick  M.  Thompson,  both 
of  New  York  City,  for  appellant  Charles 
Morachauser,  of  Ponghkeepsie,  for  respondents. 

PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

CUDDEBACK,  HOGAN,  McLAUQHIJN, 
and  CRANE,  JJ.,  concur.  HISCOCK,  C.  J., 
and  CHASE  and  COLLIN,  JJ.,  dissent 


SMITH  et  aL,  Respondents,  v.  SMITH  et 
aL,  Appellants.  (Court  of  Appeals  of  New 
York.  April  29,  1919.)  Appeal  from  a  judg- 
'  ment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (177 
App.  Div.  218,  168  N.  Y.  Supp.  863),  entered 
March  IS,  1917,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  without  a  jury  The 
action  was  brought  under  sections  1688-1660  of 
the  Code  of  Civil  Procedure  to  determine  the 
title  to  certain  real  property  in  the  town  of 
Horicon,  Warren  county.  The  trial  court  gave 
judgment  barring  the  defendants  from  any  and 
•11  claims  to  the  property  mentioned.  Ibe  de- 
fendants claimed  title  to  a  great  part  of  the 
premises  in  question  by  a  deed  to  their  father 
from  hia  brother  Richard  in  August,  1863.    At 


the  time  of  the  conveyance,  and  ever  since, 
Richard  and  hia  descendants  have  been  in  pos- 
session of  the  property,  and  possession  was 
never  delivered  under  the  deed.  There  ia  no 
explanation  why  possession  was  not  given,  or 
why  the  deed  was  given.  The  Appellate  Di- 
vision held  that  "the  production  of  the  deed 
and  its  record,  under  such  circumstances,  are 
not  much  evidence  of  title.  Evidently  there  ia 
something  wanting,  some  fact  which  has  been 
lost  in  the  long  lapse  of  time.  The  case,  there- 
fore, invites  the  statute  of  repose."  Edgar  T.' 
Brackett,  of  Saratoga  Springs,  and  Daniel  J. 
Finn,  of  Glens  Falls,  for  appellants.  Joseph  A. 
Kellogg,  of  Glens  FaUs,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  and  CRANE,  JJ., 
concur.    McLAUGHLIN,  J.,  not  voting. 


In  re  SNITKIN.  (Court  of  Appeals  of  New 
York.  March  4,  1919.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  DivisioB 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (173  N.  Y.  Supp.  923)  entered  Jan- 
uary 16,  1919,  which  disbarred  the  appellant 
herein  from  practice  as  an  attorney  and  coun- 
selor at  law  in  the  state  of  New  York.  The 
motion  was  made  upon  the  ground  that  the 
order  of  the  Appellate  Division  was  unanimoua 
and  that  permission  to  appeal  had  not  been 
obtained.  E^nar  Chrystie,  of  New  York  City, 
for  the  motion.  Elijah  N.  Zoline.  of  New  York 
City,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed. 


SPRINGFIELD  L.  I.  CEMETERY  SCO., 
Respondent,  v.  HERMAN  et  a!..  Appellants. 
(Court  of  Appeals  of  New  York.  May  2,  1919.> 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Se<iond  Ju- 
dicial Department  (177  App.  Div.  896, 163  N.  Y. 
Supp.  1131),  entered  February  7,  1917,  modify- 
ing, and  affirming  as  modified,  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  • 
referee  in  an  action  for  trespass.  The  defense 
was  right  of  way.  Howard  O.  WUaon  and  John 
O.  Wait,  both  .of  New  York  City,  for  appel- 
lants. Lynn  0.  Norris,  of  Brooklyn,  and  Ar- 
thur P.  Hilton,  of  Jamaica,  for  respondoit 

PER  CURIAM.  Judgment  aiBrmed,  vitb 
costs. 

HISCOCK,  a  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


STANTON,    Respondent,    v.    CRAIG,    City 

Comptroller,  Appellant.  (Court  of  Appeals  (rf 
New  York.  April  22,  1919.)  Appeal  from  aa 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  £Hr8t  Judicial  Department  (186 
App.  Div.^  481,  174  N.  Y.  Supp.  551),  en- 
tered February  21,  1919,  which  affirmed  an  or- 
der of  Special  Term  denying  a  motion  to  va- 
cate and  set  aside  an  order  appointing  a  ref- 
eree to  take  depositions.  Respondent  contend- 
ed that  the  Conrt  of  Appeals  liad  no  juriadic- 
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tion  to  entertain  tht  appeal  for  the  reasons 
that  the  order  songht  to  be  rerieived  was  not 
a.  final  order  and  that  permission  to  appeal  had 
not  been  obtained.  William  P.  'Bnrr,  Corp. 
Coansel,  of  New  York  City  (Terence  Farley 
and  William  E.  O.  Mayer,  both  of  New  York 
City;  of  coansel),  for  appellant.  Douglas  Matb- 
ewson  and  Henry  H.  Spitz,  both  of  New  York 
Oity,  for  respondent 

PER  OUBIAM.  Appeal  dismissed,  with 
«osts. 

mSCOCK,  O.  J.,  and  CHASE,  HOOAN. 
CARDOZO,  POT7ND,  McLAUOHUN,  and  AN- 
DREWS. JJ..  concur. 


STEINBERG  ▼.  DOSCHER  et  at'  (Conrt 
of  Appeals  of  New  York.  June  3,  1910.)  Ap- 
peal from  an  order  of  the  Appellate  Ditdsion  of 
th*  Snpreme  Court  in  the  Second  Judicial  De- 
partment (172  App.  DiT.  928,  156  N.  Y.  Supp. 
1146),  entered  January  7,  1916,  which  affirmed 
an  order  of  Special  Term,  Tacating  and  setting 
aside  a  judgment  of  foreclosure  and  sale  and 
the  deed  of  conveyance  thereunder.  Respond- 
ent contended  that  the  relief  granted  was  with- 
in the  discretion  of  the  courts  below.  Louis  J. 
Halbert,  of  Brooklyn,  for  appellant.  Richard 
V.  Adams,  of  Long  Island  City,  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
coMs. 

mSCOCK,  O.  J.,  and  COLLIN,  CUDDB- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  eoncnr. 


STENZLER,  Appellant,  ▼.  STANDARD 
OASUGHT  CO.  OP  CITY  OP  NEW  YORK, 
Respondent '  (Conrt  of  Appeals  of  New  York. 
May  20,  1919.)  Appeal  from  a  Judgment  en- 
tered November  9,  1917,  upon  an  order  of  the 
Appellate  Diyision  of  the  Supreme  Court  in 
the  First  Judicial  Department  (179  App.  Div. 
774, 167  N.  Y.  Supp.  282),  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant,  as  the  resnlt  of  a  col- 
lision between  an  automobile  truck  belonging 
to  defendant  and  a  wagon  on  which  plaintiff  was 
riding.  Frank  Kelly,  a  superintendent  in  the 
employ  of  the  defendant,  testified,  without  con- 
tradiction, that  the  automobile  truck  had  been 
loaned  on  the  day  of  the  accident  to  the  "Gas 
Companies'  Employes'  Mntaal  Aid  Society,"  an 
organization  composed  of  employte  of  the  de- 
fendant and  other  gas  companies,  and  of  which 
he  himself  was  a  member,  for  an  excursion  to 
College  Point,  L.  L  Kelly  returned  with  oth- 
er members  of  the  party  to  Fifty-Ninth  street 
and  the  bridge,  and  told  the  driver  of  the  truck 
to  go  back  to  the  garage  on  110th  street  and 
First  avenue,  after  he  had  taken  two  other 
members  of  the  party  home.  The  driver,  how- 
ever, disobeyed  these  instructions  and  went  to 
his  own  home  at  407  West  152d  street  whence 
be  drove  with  his  two  brothers-in-law,  his 
brother,  and  two  unidentified  strangers  back  to 
the  garage.  It  was  on  this  trip  that  he  collid- 
ed with  the  wagon  in  which  the  plaintiff  was 
dding.     ^e  Appellate  Division  held  that  at 


the  time  of  the  accident,  the  chauffeur  was 
not  engaged  in  the  business  of  the  defendant. 
Jacob  Zelenko  and  Leon  Sanders,  both  of  New 
York  City,  for  appeUaut.  Chaoncey  B.  Garver 
and  John  A.  Garver,  both  of  New  York  City, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE.  COLLIN,  CUDDEBACK,  HOGAN, 

Mclaughlin,  crane,  and  Andrews,  jj., 

concur. 


STEVENS,  Respondent,  t.  CONSOLIDAT- 
ED ICE  CO.  OP  HUNTINGTON  et  al..  Ap- 
pellants. (C!ourt  of  Appeals  of  New  York. 
June  8,  1919.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Snpreme  Conrt  in  the 
Third  Judicial  Department  (173  N.  Y.  Supp. 
924),  entered  January  18,  1919,  affirming  an 
award  of  the  State  Industrial  Commission  made 
under  the  Workmen's  CSompensation  Act  (CJon- 
sol.  Laws,  c.  67).  CJlaimant's  husband,  in  the 
performance  of  his  work  strained  his  back. 
Several  days  later  he  took  cold  and  died  a 
month  later  of  myelitis.  Appellants  contended 
that  death  was  not  the  result  of  the  accident 
See,  also,  174  N.  Y.  Supp.  922.  Charles  W. 
Strong,  of  Buffalo,  Clifford  S.  Bostwick,  of 
New  York  City,  and  John  H.  Brogan,  of  Buffa- 
lo, for  appellants.  Charles  D.  Newton,  Atty. 
Gen.  (B.  0.  Aiken,  of  Albany,  of  counsel),  for 
respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

mSCOOK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  ORANID,  and 
ANDREWS,  JJ.,  concur. 


TAISHOFP  et  aL,  Appellants,  t.  ELKEMA 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  March  18,  1919.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (176 
App.  Div.  974,  161  N.  Y.  Supp.  1147),  entered 
December  9,  1916,  which  affirmed  a  final  judg- 
ment in  favor  of  defendants  entered  upon  an 
order  of  Special  Term  sustaining  a  demurrer 
to  and  directing  a  dismissal  of  the  complaint 
Defendants  are  substituted  trustees  of  the- 
estate  of  Mary  A.  Baskirk,  deceased.  The 
complaint  alleged  that  their  predecessors  as 
trustees  entered  into  a  contract  with  plaintiffs 
to  lease  to  them  a  certain  part  of  the  trust 
estate,  but  breached  said  contract  and  demand- 
ed damages  for  said  breach.  The  question  was 
whether  defendants  were  personally  liable  for 
the  breach  of  their  predecessor  trustees.  Max 
Schleimer,  of  New  York  City,  for  appellants. 
William  A.  Pnrrington,  of  New  York  City,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  C.  J.,  and  CHASE,  COLLIN, 
CUDDEBACK,  HOGAN,  and  CRANE,  JJ., 
concur.    McLAUGHLIN,  J.,  not  sitting. 


TIEDEMANN,  Respondent,  t.  TIEDE- 
MANN,  Appellant  (Conrt  of  Appeals  of  New 
York.  May  2,  1919.)  Motion  for  reargument 
denied,  with  910  costs  and  necessary  printing 
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disbursements.    See  226  N.  X.  709,  122  N.  E. 
892. 


TITUS  et  al.,  Appellants,  ▼.  DTJ  BOIS  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  May  2,  1919.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judicial 
Department  a82  App.  Div.  914,  189  N.  T. 
Supp.  1116)  entered  February  IS,  1918,  which 
affirmed  an  order  of  Special  Term  sustaining  a 
demurrer  to  the  complaint  The  motion  was 
made  upon  the  grounis  that  the  order  of  the 
Appellate  Division  was  unanimous,  that  per- 
mission to  appeal  had  not  been  obtained,  and 
that  the  appeal  had  not  been  perfected  by 
filing  the  required  undertaking.  W.  H.  L.  Ed- 
wards, of  New  York  City, 'for  the  motion. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  mo- 
tion. 


In  re  TONE'S  WILL.  (Court  of  Appeals 
of  New  York.  June  3,  1919.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(186  App.  Div.  861,  174  N.  Y.  Supp.  391),  en- 
tered February  10,  1919,  which  aflSrmed  a  de- 
cree of  the  New  York  County  Surrogate's 
Court  admitting  to  probate  the  will  of  Cath- 
erine A.  Tone,  deceased.  The  will  was  con- 
tested by  a  grandchild  of  testatrix  on  the 
ground  that  by  its  provisions  more  than  one- 
half  of  the  whole  estate  was  given  to  a  re- 
ligious and  charitable  institution.  The  Appel- 
late Division  held  that  where  a  testator  dies 
leaving  him  surviving  neither  wife,  child  nor 
parent,  a  devise  of  more  than  half  of  his  es- 
tate to  the  corporations  or  any  of  them  enu- 
merated in  section  17  of  the  Decedent  E^^tate 
Law  (Consol.  Laws,  c.  13)  is  valid,  although 
the  testator  may  be  survived  by  descendants 
in  a  remoter  degree  than  a  child.  William 
Barnes  and  Abraham  Greenberg,  both  of  New 
York  City,  for  appellant.  Daniel  Daly,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs 
payable  out  of  the  estate,  on  opinion  of  Page, 
J.,  below. 

HISCOCK,  O.  J.,  and  COLLIN.  CUDDE- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 


TBAFP,  Respondent,  t.  INTERNATIONAL 
RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  May  20,  1919.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (178  App.  Div.  954,  165  N.  Y.  Supp. 
1116),  entered  Jane  1,  1917,  affirming  a  judg- 
ment in  &vor  of  plaintiCf  entered  upon  a  ver- 
dict in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  plain- 
tiff through  the  negUgence  of  defendant.  The 
jury  found  that  whUe  the  plaintiff  was  at- 
tempting to  alight  from  one  of  the  defendant's 
street  cars,  the  car  was  suddenly  started  and 
the  plaintiff  was  thrown  and  injured.  This 
finding  of  the  jury  is  not  questioned  upon  this 
appeal.  The  only  contention  made  by  the  de- 
fendant in  this  court  is  that  the  trial  court 


committed  substantial,  prejudicial  and  revers- 
ible error  by  receiving  evidence  under  the  com- 
plaint in  this  action  that  plaintiff  sustained  a- 
displacement  of  the  uterus  as  a  result  of  her 
fall  from  defendant's  car.  James  O.  Sweeney, 
of  Buffalo,  for  appellant  Carlton  E.  Ladd  and 
WUUam  C.  White,  both  of  New  York  City,  for 
respondent 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  event,  on  author- 
ity of  Kurak  t.  Traicbe,  226  N.  Y.  266,  123 
N.  B.   377. 

CHASE,  COM/IN,  HOOAN,  McLAUGHLIN. 
CRANE,  and  ANDREWS,  JJ.,  concur.  CUD- 
DEBACK,  J.,  not  sitting. 


In  re  TRAVia  In  re  FRASER.  (Court 
of  Appeals  of  New  York.    March  4,  1919.) 

PER  CURIAM.  Motion  to  amend  remittiturs 
granted  in  each  case  upon  stipulation,  without 
costs.    See  224  N.  Y.  598,  599,  121  N.  B.  894. 


TREPEL,  Respondent,  v.  DEAUVILLB 
BATHING  CO.,  Inc.,  Appellant.  (Court  of 
Appeals  of  New  York.  April  8,  1919.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (177  App.  Div.  890,  163  N.  Y.  Supp. 
1133),  entered  March  2,  1917,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  This  action  was 
brought  by  plaintiff,  as  assignor  of  his  wife,  to 
recover  of  the  defendant  the  value  of  certain 
jewelry  deposited  with  defendant  when  plain- 
tiff's wife  went  in  bathing.  The  defendant  de- 
nied that  it  was  liable  for  the  amount  claimed 
in  the  complaint  and  set  up  by  its  answer  that 
said  jewelry  was  left  with  defendant  upon  the 
express  understanding  and  agreement  that  in 
no  event  was  the  liability  of  the  defendant  to 
exceed  twenty-five  dollars.  Clarence  E.  Tborn- 
all  and  Edward  V.  Thornall,  both  of  New  York 
City,  for  appellant  John  Bogart  and  Abraham 
P.  Wilkes,  both  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  HOGAN,  OARDOZO,  POUND,  Bfc- 
LAUGHLIN,  and  ANDREWS,  JJ.,  concur. 
HISCOCK,  0.  J.,  not  sitting. 


TROMBLEB,  Respondeat  ▼■  NORTH  AM- 
ERICAN ACCIDENT  INS.  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  April  8, 
1919.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (173  App.  Div.  174, 
158  N.  Y.  Supp.  1014),  entered  May  6,  1916, 
affirming;  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  in  an  action  to  recover 
upon  a  policy  of  accident  insurance.  The  com- 
plaint alleged,  among  other  things,  that  on 
the  29th  day  of  December,  1914,  the  Insured 
slipped  and  fell  to  the  ground,  receiving  in- 
juries covered  by  said  policy  and  from  the  ef- 
fect of  and  as  a  direct  result  of  which,  he 
subsequently  died.  The  issues  raised  by  de- 
fendant's answer  were  whether  the  insured, 
on  the  29th  day  of  December,  1914,  received 
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a  bo$ly  injury  through  accidental  means  that 
-  resulted  in  his  death  directly,  independently 
and  ezdusively  of  all  other  causes;  whether 
four  eonsecutire  yearly  renewal  premiums  of 
said  policy  were  paid  in  advance,  and  whether 
notice  of  death  and  proof  of  loss  were  fur- 
nished as  required  by  the  policy.  Walter  A. 
Chambers,  of  Glens  Falls,  for  appellant.  C.  B. 
Fitzgerald  and  James  McPhilUps,  both  of  Olens 
Falls,   for  respondent. 

FEB  OUBIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK.  C.  X,  and  CHASE,  COLUN, 
CUDDBBACK,  HOGAN,  and  CRANE,  JJ., 
concur.    McLAUGHIiIN,  J.,  not  voting. 


In  re  YANDEBBU/TS  ESTATE.  (Court  of 
Appeals  of  New  York.  April  29,  1919.)  Ap- 
peal, by  permission,  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (184  App.  Div.  661. 
172  N.  T.  Supp.  Bli),  entered  December  27, 
1918,  which  unanimously  affirmed  an  order  of 
the  New  York  County  Surrogate's  Court  as- 
sessing a  transfer  tax  upon  the  estate  of  Al- 
fred O.  Vanderbilt,  deceased.  The  decedent 
by  his  will  made  provision  for  payment  to  his 
widow  of  an  amount  due  her  by  the  terms  of 
an  antenuptial  agreement.  The  question  was 
whether  said  amount  was  subject  to  a  trans- 
fer tax.  Schuyler  C.  Carlton  and  Lafayette 
B.  Gleason,  both  of  New  York  City,  for  ap- 
pellant. Boy  C.  Oasser  and  Henry  B.  Ander- 
son, both  of  New  York  City,  for  respondents. 

FEB  CUBIAM.     Order  affirmed,  with  costs. 

HISCOCK,  C.  X,  and  CHASE.  HOGAN, 
CABDOZO,  POUND,  McLAUGHLIN,  and  AN- 
DREWS, JX,  concur. 


VAUGHN,  Respondent,  v  CLABE  KNIT- 
TING CO.,  Inc.,  et  al.,  Appellants.  (Court  of 
Appeals  of  New  York.  April  8,  1919.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (172  N.  Y.  Supp.  924),  entered  November 
19,  1918,  affirming  an  award  of  the  State  In- 
dustrial Commission  made  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67). 
The  award  included  an  allowance  for  facial 
disfigurement,  as  permitted  by  subdivision  3 
of  section  15  of  said  statute.  Defendant  con- 
tended that  the  statute  is  unconstitutional,  in 
that  it  assesses  damages  without  the  right  of 
a  trial  by  jury,  in  addition  to  providing  com- 
pensation for  disability;  that  it  is  contrary  to 
the  Constitution  of  the  United  States  and  to 
the  Constitution  of  the  state  of  New  York, 
in  that  it  takes  property  without  due  process 
of  law;  and  that  the  Compensation  Law  of  the 
state  of  New  York  being  a  compulsory  act, 
compensation  cannot  be  awarded  for  disability 
and  additional  compensation  for  damages  for 
disfigurement  in  violation  of  the  Constitution 
of  the  United  States  and  the  Constitution  of 
the  state  of  New  York.  William  H."  Foster, 
of  Syracuse,  for  appellants.  Charles  D.  New- 
ton, Atty.  Gen.  (B.  C.  Aiken,  of  Albany,  of 
eonnsel),  for  respondent. 


FEB  CUBIAM.  Order  affirmed,  with  costo, 
on  authority  of  Matter  of  Sweeting  v.  Ameri- 
eail  Knife  Co.,  226  N.  Y.  199,  123  N.  E.  82. 

HISCOCK.  C.  J.,  and  CABDOZO,  POUND, 
Mclaughlin,  and  ANDBEWS,  JX,  concur. 
CHASE  and  HOGAN,  JJ.,  vote  to  remit  to 
Industrial  Commission  foe  farther  hearing. 


VBNNBB,  Appellant,  t.  NEW  YORK  CENT. 
&  H.  B.  B.  CO.  et  aL,  Bespondents.  (Court 
of  Appeals  of  New  York.  March  21,  1919.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Second 
Judicial  Department  (177  App.  Div.  296,  164 
N.  Y.  Supp.  626),  entered  March  14,  1917,  af- 
firming a  judgment  in  favor  of  defendanta  en- 
tered upon  a  dismissal  of  the  complaist  by 
the  court  on  trial  at  Special  Term.  The  ac- 
tion was  brought  for  the  purpose  of  prevent- 
ing and,  so  tfiT  as  accomplished,  of  undoing 
a  consolidation  (agreement  executed  April  29. 
1914)  of  the  New  York  Central  &  Hudson  Biv- 
er  Bailroad  Company,  whose  railroad  began 
at  New  York  City  and  ended  at  Buffalo,  with 
the  Lake  Shore  &  Michigan  Central  Bailway 
Company,  whose  line  began  at  Buffalo  and 
ended  at  Chicago  and  other  Western  pointa, 
and  of  nine  other  railroad  companies  owning 
branch  lines,  all  of  them  together  represent- 
ing a  capitalization  of  over  $900,000,000,  which 
consolidation  had  been  approved  by  all  the 
Public  Service  and  Public  Utilities  Commis- 
sions whose  approval  was  required,  and  by 
the  Interstate  Commerce  Commission.  The 
basis  of  the  plaintiff,  appellant's  attack  was 
that  the  consolidation  was  in  violation  of  the 
federal  Anti-Trust  Acts  (Act  July  2,  1890,  c. 
647,  26  Stat.  209;  Act  Oct  IB,  1914,  e.  323,  38 
Stat:  730),  and  various  constitutional  provi- 
sions and  acta  of  the  states  through  which 
the  railroads  of  the  consolidated  company  ex- 
tend, forbidding  the  consolidation  «f  parallel 
and  competing  lines  of  railroad,  and  forbid- 
ding the  creation  of  monopolies.  Elijah  N. 
Zoline,  of  New  York  City,  for  appellant.  Wal- 
ter 0.  Noyes,  Albert  H.  Harris,  Alexander  8. 
Lyman,  and  Charles  C.  Paulding,  all  of  New 
York   City,  for   respondenta 

FEB  CURIAM.  Judgment  affirmed,  with 
costo. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDB- 
BACK, CARDOZO,  POUND,  OBANB,  and 
ANDBEWS,  JJ.,  concur. 


VBB  DINE,  Bespondent,  v.  JOHNCOX,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
April  8,  1919.)  Appeal  from  a  judgment  of  the 
Appellate  Di'^sion  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (177  App.  Div. 
952.  164  N.  Y.  Supp.  1117),  entered  April  8, 
1917,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict.  The  action  was 
to  recover  for  injuries  to  plaintiff's  horse 
through  ita  being  struck  by  defendant's  au- 
tomobile while  being  driven  along  a  road  in 
Ontario  Center,  Wayne  county.  The  only 
point  raised  on  appeal  was  that  the  verdict 
was  a  compromise  and  was  not  based  on  the 
evidence.    X  S.  Albright,  of  Bochester,-  for  ap- 
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pellant  Clyde  W.  Knapp,  of  I«y<ms,  for  re- 
apondeot. 

PEB  CURIAM.  jQdgment  affirmed,  With 
coats. 

HISCOGK,  C.  J.,  and  CHASE,  COIXIN, 
CUDDEBACK,  HOGAN,  McLAUGHLIN,  and 
CRANE,  JJ.,  concur. 


VBTAULT,  Reapondent,  t.  KENNEDY,  Ap- 
pellant (Conrt  of  Appeala  of  New  York. 
April  8, 1919.)  Appeal  from  a  Judgment  of  the 
Appellate  Diviaion  of  the  Supreme  Conrt  in 
the  Second  Judicial  Department  (178  App.  Div. 
228,  165  N.  T.  Snpp.  203),  entered  May  29, 
1917,  modifying,  and  affirming  aa  modified,  a 
Judgment  in  faror  of  plaintiff  entered  upon 
the  report  of  a  referee.  The  action  was  to 
recover  for  merchandise,  labor  and  material 
alleged  to  have  been  furnished  defendant  by 
plaintiff  at  her  request  The  answer  conaiated 
of  a  general  denial  and  a  separate  defenae  Bet- 
ting up  the  statute  of  limitationa.  Defendant 
contended  tliat  the  claim  should  have  been 
made  against  her  husband  and  not  against 
her.  The  referee  held  that  the  defendant  was 
bound  by  the  acts  of  her  hnsband,  who  in  the 
tranaactiona  covered  by  the  complaint  waa  her 
agent  and  that  payments  on  account  had  tak- 
en the  caae  oat  of  the  statute  of  limitations. 
See,  also,  223  N.  X.  566,  119  N.  E.  1083. 
Frajik  A.  Gaynor  aind  John  Thomas  Smith, 
both  of  New  York  City,  for  appellant  Harry 
G.  Stephens,  of  Eaathampton,  L.  L,  for  re- 
apondent 

PER  CURIAM  Judgment  affirmed,  with 
coats. 

HI8C0CK,  C.  J.,  and  CHASE,  COIXIN, 
CUDDEBACK,  HOGAN,  McI<AUGHLIN,  and 
CRANE,  JJ.,  concur. 


vnJiAGB  OF  IiARCHMONT,  Reapondent, 
▼.  WHITE  et  a!.,  AppeUanta.  (Conrt  of  Ap- 
peala of  New  York.  April  22,  1019.)  Appeal 
from  an  order  of  the  Appellate  Diviaion  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (Xn  N.  Y.  Snpp.  924),  entered  Decem- 
ber 6,  1918,  which  affirmed  ani  order  of  Special 
Term  denying  a  motion  for  an  order  amending 
nunc  pro  tunc  aa  of'  April  8,  1918,  a  previoua 
order  granting  an  injunction  restraining  the 
defendants  from  using  the  public  highways 
of  the  plaintiff  with  and  by  an  automobile 
truck,  carting  filling  material  to  the  property 
of  the  defendant  White,  the  hauling  being  done 
by  the  defendant  Miele,  because  it  alleged  such 
use  injured  the  surface  of  the  highway.  tSich- 
ael  J.  Tlemey,  of  New  Rochelle,  for  appellants. 
Cnarence  De  Witt  Rogers,  of  New  York  Ciity, 
for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

mSCOCK,  O.  J.,  and  CHASE,  HOGAN, 
CARDOZO,  POUND,  MCLAUGHLIN,  and  AN- 
DBEWS,  JJ.,  concur. 


In  re  WEED  et  al.  In  re  BABNETT. 
((3onrt  of  Appeals  of  New  York.  June  3, 1019.) 
Appeal  from  an  order  of  the  Appellate  Divi- 


sion of  the  Supreme  CSourt  in  the  Second  Ju- 
dicial Department  (182  App.  Div.  926,  168  N. 
Y.  Snpp.  1133),  entered  February  26,  1018. 
which  modified,  and  affirmed  aa  modified,  an 
order  of  the  Eiings  County  Surrogate's  Court 
opening  a  former  decree  settling  the  accounts 
of  the  executors  of  Charlotte  Bamett,  de- 
ceased, and  restating  said  accounts,  so  as  to 
surcharge  said  executors  with  the  amount  of 
a  legacy  by  the  terms  of  the  will  payable  to 
the  petitioner  herein  when  abe  should  arrive 
at  the  age  of  21  years,  but  as  shown  by  aaid 
accounts,  paid  to  the  petitioner's  father  in  her 
infancy.  Alexander  S.  Bacon,  of  New  Yoric 
City,  for  appellant  John  D.  Armstrong,  of 
Brooklyn,  for  reapondent 

PER  CURIAM    C^der  affirmed,  with  coata. 

HISCOCK,  C.  J.,  and  COLLIN,  CUDDE- 
BACK, CARDOZO,  POUND,  and  ANDREWS, 
JJ.,  concur.     CRANE,  J.,  not  voting.' 


WESTERN  NEW  YORK  WATER  CO.,  Re- 
spondent V.  CITY  OF  NIAGARA  FALLS  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  May  20,  1919.)  Appeal  from  a  judg- 
ment of  the  Appellate  Diviaion  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (176  App.  Div.  944,  162  N.  Y.  Sni>p. 
1149),  entered  February  23,  1917,  affirming  a 
Judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Spedal  Term. 
The  action  was  brought  for  the  purpose  of 
obtaining  a  Judgment  permanently  restraining 
and  enjoining  the  defendants  from  continuing 
to  diacharge  the  wash  water  effluent  from  Its 
filtration  plant  into  the  waters  of  Niagara  riv- 
er. The  plaintiff  alleged  that  the  effluent  ao 
discharged  polluted  the  waters  of  the  rtver, 
thereby  damaging  and  Injuring  its  business. 
The  defendants,  in  their  answer,  denied  that 
the  effluent  discharged  polluted  tiie  waters  of 
the  river,  and  upon  the  trial  claimed  that  notb- 
ing  was  placed  in  the  river  of  an  injurious 
character  which  had  not  been  taken  therefrom 
in  the  first  instance  and  in  this  respect  denied 
aU  the  allegations  of  the  complaint  Robert 
J.  Moore,  of  Niagara  Falls,  for  appellants. 
Edward  H.  Letchworth  and  Thomas  R.  Wheel- 
er, both  of  Buffalo,  for  respondent 

PEB  OUBIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  COLLIN,  CUDDEBACK,  HOOAN, 

Mclaughlin,  crane,  and  Andrews,  jj.. 

concur. 


WIKOFF,  Respondent,  v.  NEW  AMSTER- 
DAM CASUALTY  CO.,  Appellant    (Court  of; 
Appeals  of  New  York.    April  8,  1919.)    Appeal ' 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (177  App.  Div.  951,  164  N.  Y.  Snpp. 
1118),    entered   March   30,    1917,    affirming   a 
Judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  in  an  action  to, 
recover  upon   a  policy  of  accident  insurance. 
The  issue  tendered  by  the  defense  presented  the 
inquiry  whether  or  not  the  decedent  violated 
the  following  clause  of  the  policy:    "If  the  as- 
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sured  shall  sustain  any  loss  covered  hereby 
while  in  an  occupation  classed  by  the  company 
as  more  hazardous  than  that  stated  in  the  said 
schedule,  or  while  doing  an  act  or  thing  i>er- 
taining  to  any  occupation  so  clasaed,  except 
ordinary  duties  about  his  residence  or  while 
engaged  in  recreation,  this  policy  shall  not  be 
forfeited  thereby,  but  the  liability  of  the  com- 
pany hereunder  shall  be  only  for  the  amount 
of  insurance  that  the  premium  paid  would  pur- 
chase in  such  more  tiazardous  class,  accord- 
ing to  the  table  of  rates  and  dasaification  of 
risks  filed  with  the  insurance  department  of 
the  state  wherein  this  policy  is  issued  or  de- 
Uvered  prior  to  the  occurrence  of  the  in- 
jury for  which  claim  is  made."  It  was  estab- 
lished by  the  evidence  that  the  assured  was 
killed  by  the  explosion  of  a  stick  of  dynamite 
in  his  hands  which  was  being  used  in  the  ex- 
cavation of  a  well.  James  Coupe,  of  Utica,  for 
appellant  Almet  Reed  Ijatson,  of  New  Tork 
City,  for  respondent. 

PIBR  CURIAM.  Judgment  affirmed,  with 
costs. 

HOOAM,  CABDOZO,  POUND,  and  AN- 
DREWS, JJ.,  concur.  HISCOCK,  O.  J.,  and 
CHASE    and  McLAUGHLIN,  JJ.,  dissent 


WINTER,  AppeUant,  v.  PETER  DOELGER 
BREWING  CO.,  Inc.,  Respondent.  (Court  of 
Appeals  of  New  York.  March  21,  1919.)  Ap- 
peal, by  permission,  from  a  judgment,  entered 
February  27,  1917,  upon  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (175  App.  Div.  796, 
1S2  N.  T.  Supp.  469),  reversing  a  determina- 
tion of  the  Appellate  Term,  which  reversed  a 
judgment  of  the  'Municipal  Court  of  the  City 
of  New  Tork  in  favor  of  defendant,  and  affirm- 
ing said  Municipal  Court  judgment  The  ac- 
tion was  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  by  plaintifE 
through  the  negligence  of  defendant,  his  em- 
ployer. The  complaint  was  dismissied  upon 
the  ground  that  tiie  plaintiff  had  a  complete 
remedy  under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67).  Anthony  J.  Ernest, 
John  J.  McBride,  and  Walter  A.  Swett  all  of 
New  Tork  City,  for  appellant  Frank  J. 
O'Neill,  of  New  Tork  City,  for  responHent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  , 

HISCOCK,  O.  J.,  and  COLLIN,  OUDDB- 
BACK,  CARDOZO,  POUND,  CRANE,  and 
ANDREWS,  JJ.,  concur. 
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